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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  CALIFORNIA* 


It  Is  ordered  that  rule  I  ot  the  Rules  for 
the  Government  of  the  Supreme  Court  and 
the  District  Courts  of  Appeal  as  it  now 
stands  be  and  the  same  is  hereby  abrogated, 
and  that  in  place  thereof  the  following  rule 
be  and  the  same  is  hereby  adopted  as  one  of 
the  said  rules  to  be  known  as  rule  I: 

RULE  I. 
Admission  of  Attobnkts. 

1.  The  Board  of  Bar  Examiners  shall  have 
full  cliarge  and  control  of  the  matter  of  the. 
examination  of  applicants  for  license  to  prac- 
tice as  attorneys  and  counsellors,  with  the 
authority  to  prescribe,  subject  to  the  approv- 
al of  the  Supreme  Court,  the  subjects  upon 
which  applicants  shall  be  examined,  the  pre- 
tIous  course  of  study  which  shall  have  been 
pursued  by  applicants,  and  the  time,  place 
and  manner  of  holding  examinations,  pro- 
vided' examinations  sliall  be  held  in  each  of 
the  cities  of  San  Francisco,  Los  Angeles  and 
Sacramento.  The  Board  of  Bar  Examiners  is 
hereby  vested  with  authority  to  adopt  such 
rules,  regulations,  and  orders  in  this  behalf 
as  it  deems  proper.  Said  board  is  hereby 
vested  with  authority  to  incur  such  expenses 
as  may  be  necessary.  Including  all  necessary 
traveling,  inrlnting,  clerical  assistance  and^in- 
ddentals,  payable  only  out  of  the  fund  pro- 
vided by  law  therefor,  each  demand  therefor 
presented  to  this  court  to  be  approved  in 
writing  thereon  by  two  of  the  members  ot 
the  board. 

2.  No  applicant  will  be  examined  unless 
there  shall  have  been  filed  with  the  clerk  of 
the  proper  District  Court  of  Appeal  his  ap- 
plication, with  satisfactory  testimonials  of 
good  moral  character,  and  a  certificate  signed 
by  at  least  two  attorneys  of  the  court,  each 
of  whom  shall  have  been  regularly  engaged 
in  practice  as  such  attorney  for  at  least  four 
years  next  theretofore,  stating,  in  substance, 

.  that  they  have,  and  that  each  of  them  has 
separately,  carefully  and  diligently  examined 
the  applicant  touching  the  qualifications  of 
such  applicant  in  point  of  learning  In  the 
law ;  that  it  satisfactorily  appeared  to  them, 
and  to  each  of  them,  upon  such  examination, 
that  the  applicant  had  been  engaged  in  the 
study  of  the  law  for  a  period  of  time  to  l>e 
named  in  the  certificate,  naming  the  place  at 
which,  and  the  person  under  whom,  if  any, 
such  study  had  been  prosecuted;  that  the 
applicant  had,  during  that  time,  read  certain 
books  of  law,  wbidi  books  shall  be  enumer- 


ated in  the  certificate ;  and  stating  any  oth- 
er fact  tending  to  show  the  character  of  the 
attainments  of  the  applicant,  and  also  stat- 
ing that,  in  their  opinion,  the  applicant  pos- 
sesses the  requisite  qualifications  in  point  of 
learning  in  the  law  to  be  entitled  to  be  ad- 
mitted to  practice.  No  such  application  shall 
be  received  by  the  clerk  unless  accompanied 
both  by  the  fee  prescribed  by  law  for  certifi- 
cate of  admission  and  the  sum  of  fifteen  dol- 
lars as  a  fee  for  examination,  the  fee  for 
certificate  to  be  returned  tn  the  event  of  re- 
jection. SuCb  application,  with  testimonials 
and  certificate,  must  be  filed  at  least  ten  daya 
prior  to  the  Ume  fixed  for  examination. 

3.  The  clerk  of  the  District  Court  of  Ap- 
peal of  each  district  shall  be  advised  by  the 
Board  of  Bar  Examiners  of  the  time  and 
place  when  it  is  proposed  to  hpld  an  exami- 
nation in  his  district,  at  least  thirty  days 
prior  to  the  time  fixed,  and  such  clerk  shall 
thereupon  give  general  notice  of.  such  time 
and  place  by  entry  upon  the  minutes  of  the 
court  He  shall  further  notify^  by  United 
States  mail  each  person  whose  application  is 
on  file  or  whose  application  is  filed  at  least 
ten  days  prior  to  such  time,  of  the  time  and 
place  when  such  examination  will  be  held. 
Ten  days  prior  to  such  date  he  shall  forward 
to  the  Board  of  Bar  Examiners  all  applica- 
tions on  file,  with  the  accompanying  testi- 
monials and  applications,  which  shall  be  re- 
turned to  him  by  the  Board  of  Bar  Exami- 
ners as  soon  as  practicable  after  the  exami- 
nation, with  a  report  of  its  determination 
thereon.    Such  report  shall  be  entered  ui)on 

/the  minutes  of  the  court,  and  thereupon  the 
court  shall  make  an  order  denying  the  appli- 
cations of  those  who  have  not  passed  the  ex- 
amination to  the  satisfaction  of  the  Board  of 
Bar  Examiners;  and  directing  the  return  to 
the  applicant  of  the  fee  for  certificate  only. 
No  person  rejected  may  again  apply  for  aa- 
mlssion  to  any  court  earlier  than  six  month's 
after  rejection.  To  each  person  passing  the 
examination  satisfactorily,  the  Board  of  Bar 
Blxamlners  shall  issue  a  certificate  to  that 
effect,  and  upon  the  presentation  of  such 
certificate  to  the  court  by  the  applicant  in 
person,  the  report  of  the  Board  of  Bar  Ex- 
aminers having  been  filed,  the  court  is  au- 
thorized to  proceed  to  a  final  determination 
on  the  application. 

4.  The  clerk  of  each  District  Court  of  Ap- 
peal shall  report  at  the  end  of  each  month 
to    the   clerk    of    the    Supreme    Court    the 
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amount  paid  in  by  him  to  the  state  treasury 
to  the  credit  of  the  bar  ezaiuinatloas  fund, 
and  the  names  of  all  persons  admitted  to  the 
practice  of  the  law  by  his  court,  whether 
upon  examination  or  motion. 

5.  When  a  District  Court  of  Appeal  con- 
sists of  two  divisions,  all  applications  for 
admission,  whether  upon  examination  or  mo- 
tion, shall  be  determined  during  odd  num- 
liered  years  by  Division  One  thereof,  and  dur- 
ing even  numbered  years  by  Division  Two 
thereof. 

6.  Every  applicant  for  admission  under 
section  279,  Code  of  Civil  Procedure;  from  a 
sister  state  or  foreign  country,  must  accom- 
pany his  application  with  a  certificate  from 
a  Justice  or  Judge  of  the  highest  court  of 
the  state  or  country  in  which  the  license  was 
Issued,  certifying  to  his  good  standing  as  a 
lawyer  In  such  state  or  country,  together 
with  such  other  evidence  of  character  and 
fitness  as  may  be  required  by  the  court  to 
which  he  applies.  In  every  such  case,  except 
where  the  nistrict  Court  of  Appeal  shall  in 
a  particular  case  otherwise  direct,  the  cleric 
of  said  court  to  which  the  application  is 
made  shall  forthwith  forward  the  papers 
filed  or  presented  by  such  applicant  to  the 
Board  of  Bar  Examiners,  which  board,  aft- 
er making  the  requisite  investigation,  shall 
forthwith  send  Its  report  thereon,  together 
with  the  papers  received,  to  the  clerk  of 
said  court' 

7.  Two  members  shall  constitute  a  quorum 
of  the  Board  of  Bar  Examiners,  authorized 
to  perform  any  function  of  said  board. 

8.  The  clerk  of  the  Supreme  Court  shall 
keep  an  account  showing  all  moneys  paid 
into  the  bar  examinations  fund,  and  all 
amounts  ordered  paid  therefrom,  with  a 
statement  of  the  person  to  whom  and  for 
what  purpose  the  payment  is  made.  lie 
shall  preserve  all  demands  for  such  pay- 
ments, and  shall  certify  all  orders  for  pay- 
ment made  by  the  court. 

In  effect  November  16,  lOld. 


It  is  ordered  that  the  following  rule  be 
and  the  same  is  hereby  adopted  as  one  of  the 
rules  for  the  government  of  the  Supreme 
Court  and  District  Courts  of  Appeal  to  be 
known  as  subdivision  4  of  rule  XXVI: 

RULE  XXVI. 

Sebvicb  on  Industbiai.  Accident 
cohuission. 

4.  When  an  application  is  made  to  the  Su- 
preme Court  or  a  District  Court  of  Appeal 
for  a  writ  of  certiorari,  to  review  an  order 
or  award  of  the  Industrial  Accident  Commis- 
sion, the  application  shall  be  accompanied  by 
proof  of  service  of  a  copy  thereof  upon  the 
Industrial  Accident  Commission,  which  com- 
mission may  within  5  days  after  such  service 
upon  it  of  such  copy,  serve  and  file  in  such 
court,  a  reply  to  said  petition.  If  any  such 
reply  be  served  and  filed,  the  petitioner  may 
within  2  days  thereafter  serve  and  file  an 
answer  to  such  reply. 

In  any  application  for  such  a  writ  where  a 
want  of  evidence  sufficient  to  warrant  the 
conclusion  of  the  cogimlsslon  Is  relied  on  as 
one  of  the  grounds,  it  shall  be  the  duty  of 
the  petitioner  to  fairly  state  all  the  material 
evidence  relative  to  the  point  as  to  which 
such  want  of  evidence  is  claimed  to  exist. 

In  effect  October  16,  1919. 

It  is  ordered  that  the  following  rule  be  and 
the  same  hereby  is  adopted,  to  be  known  as 
subdivision  6  of  rule  XXX,  viz.: 

RULE  XXX. 

6.  When  a  cause  is  transferred  for  detei^ 
mlnation  to  the  Supreme  Court  after  decision 
by  a  District  Court  of  Appeal,  the  Supreme 
Court,  if  it  deems  such  course  proper  In  the 
particular  cause,  may  order  the  same  forth- 
with submitted  for  decision  upon  the  briefs 
on  file,  without  entertaining  further  argu- 
ment, oral  or  otherwise. 

In  effect  September  16,  1919. 


SUPREME  COURT  OF  OKLAHOMA* 


Adopted  September  30,  1919 


Rules  Nos.  V  and  IX  of  the  Supreme  Court, 
revised  and  adopted  June  11,  1917,  are  here- 
by amended  as  follows: 

V.  MOTIONS— REQUISITES.  All  mo- 
tions to  the  court  shall  be  reduced  to  writ- 
ing, and  shall  contain  a  brief  statement  of 
facts  and  objects  of  the  motion,  supported  by 
citation  of  the  authorities  relied  upon;  and, 

'For  other  rules, 


except  in  cases  where  all  the  facts  relied  up- 
on are  of  record,  such  motions  shall  be  sup- 
ported by  affidavit 

Copies  of  all  motions  shall  be  served  upon 
opposing  counsel,  who  will  be  allowed  ten 
days  from  the  service  thereof  to  file  response 
thereto.  No  motion  will  be  filed  or  consid- 
ered without  proof  of  such  service,  except 

see  165  P.  vU. 


Digitized  by 


Google 


Okl.)  COURT 

(X8S 

where,  In  the  opinion  of  the  court  an  emer- 
gency exists. 

Five  (5)  copies  of  all  motions  and  of  the 
response  thereto  shall  be  filed. 

IX.  KEHBARINGS.  Applications  for  a  re- 
hearing In  any  cause,  nnless  otherwise  or- 
dered by  the  court,  shall  be  made  by  a  peti- 
tion to  the  court,  signed  by  counsel  and  filed 
with  the  clerk,  within  fifteen  days  from  the 
date  on  which  the  opinion  In  the  cause  la 
filed.  Such  petition  shall  state  briefly  the 
grounds  upon  which  counsel  rely  for  a  re- 
hearing and  show  either  that  some  question 
declsire  of  the  case  and  duly  submitted  by 
counsel  has  been  overlooked  by  the  court,  or 
that  the  decision  i^  In  conflict  with  an  express 
statute  or  controlling  decision  to  which  the 
attention  of  the  court  was  not  called  either 
in  brief  or  oral  argument,  or  which  has  been 
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overlooked  by  the  court,  and  the  question, 
statute  or  decision  overlooked  must  be  dis- 
tinctly and  particularly  set  forth  In  the  peti- 
tion. No  oral  argument  on  an  application  for 
a  rehearing  and  no  response  or  brief  in  oppo- 
sitiqn  to  such  application  will  be  allowed, 
except  on  order  of  the  court ;  but  if  such  ap- 
plication la  granted,  the  cause  shall  be  as- 
signed for  rehearing  and  the  derk  shall  no- 
tify both  parties  or  their  counsel  of  the  time 
when  such  rehearing  will  be  had,  and  such 
time  may  be  given  for  argument  or  brief  as 
tbe  court  shall  allow. 

In  any  case  in  which  a  petition  for  rehear- 
ing la  denied,  or  In  which  an  opinion  is  ren- 
dered on  rehearing,  no  further  motions  or  ap^ 
plications  for  rehearing  or  review  will  be  al- 
lowed and  the  clerk  shall  not  file  any  such 
motions  or  applications,  except  by  leave  of 
court  first  obtained. 


Digitized  by 


Google 


CASES  REPORTED 


Page 

Abercrombie,  Stnbbg  ▼.  (Cal.  App.) 45S 

Aburree,  Fernandez  y.  (Cal.  App.) 366 

Adair,  MoUne  Plow  Co.  v.  (Okl.) 499 

.lEtna  Accident  &  Liability  Co.,  Columbia 

Sec  Co.  V.  (Wash.) 137 

Alameda  County,  State  Board  of  Health  of 

California  t.   (Cal.  App.) 4S6 

Alcorn,  Wallingford  v.  (OkU. J 726 

Al  G.  Barnes  Co.,  Opelt  t.  (Cal.  App.) 241 

Allen,  Wright  v.   (Cal.  App.) 261 

Althoose,  McClelland  v.  (Cd.) 798 

American  Steel  Pipe  &  Tank  Co.  t.  Hub- 
bard (Cal.  App.)   830 

Amigo  Co.,  Fatten  &  Davies  Lumber  Co.  v. 

(Cal.) 439 

Anaheim    Sugar    Co.    ▼.    Orange    County 

(Cal.)    809 

Anderson  t.  Rucker  Bros.  (Wash.) 70 

Anderson  v.  National  Ice  &  Cold  Storage 

Co.  (Cal.  App.) 273 

Andrews  t.  Kari  (Cal.  App.) 838 

Archibald  v.  Northern  Pac.  R.  Co.  (Wash.)     95 

Arendt  v.   McConnell   (Cal.  App.) 202 

Armstrong;   v.    Stota    Tax    (Dommissionej 

(Wash.)   617 

Arnold  v.  California  Portland  Cement  Co. 

(Cal.    App.) 171 

Amy,  Pemberton  ▼.  (Cal.  App.) 35* 

Arthur  t.  Fettermnn  (Cal.  App.) 307 

Ashbum  v.  State  (Okl.  Cr.  App.) 621 

Atchison,  T.  &  S.  F.  R.  Co,  v.  Smith  (Cal. 

App.) 824 

Avery  v.  Avery  (CaL  App.) 453 

Azevedo,  Ex  parte  (Cal.  App.) 952 


v.  (Okl.). 

ish.) 

e  (Cal.).. 


Bahnsen,  Hamilton  t, 

Baker,  Brown  t.  (Wash, 

Ballou's  Estate,  In  re  (Cal.) 

Bank  of  Commerce  &  Trust  Co.  y.  Hum- 
phrey   (Cal.    App.) 

Bank  of  Los  Banos  ▼.  Industrial  Accident 
Commission   of   California   (Cal.) > 

Barbour,  McPherson  v.  (Or.) 

Barceloux,  Schaad  t.  (Cal.  App.) 

Barnebee  v.  Hunstock  (Cal.  App.) ,. . 

Barnes  Co.LOnelt  v.  (Cal.  App.) 

Bameson,  Hudson  y.  (Cal.  App.) 

Barrios  y.  Pacific  States  Tradmg  Co.  (Cal. 
App.)    

Barrow  y.  Barrow  (Cal.  App.) 

Barrow  v.  Barrow  (Cal.  App.) 

Barry,  Lemle  y.  (Cal.l 

Barry.  Lemle  v.  (Cal.) .'.... 

Bay  City  Land  Co.,  McCracken  v.  (Dr.). .  • 

Bayless  Drug  Co.,  Conqueror  Trust  Co.  y. 
(Okl.)  

Bearman,   Probst  y.  (Okl.) 

Bonzley  v.   Kmbree   (Cal.   App.) 

Bechtold  v.  Coney  (Cnl.  App.)   

Belchner  y.   State   (Okl.   Cr.  App.)    

Benjamin  y.  Walton  (Cal.) 

Bennett  v.  Potter  (Cal.) 

Bennett,  Ralston  y.  (Or.) 

Berger   y.    Bright    (Cal.) 

Bernstein  v.  Schwartz  (Wash.) 

Bernstein  Film  Productions,  M.  H.  Hoff- 
man, Inc.,  y.  (Cal.  App.) 

Berry  v.  Eureka  Const.  Co.  (Okl.) 

Bissetti  v.  Roberts  (N.  M.) 

Blaeklock  v.   Fox   (N.   M.) 

Blanlot  y.  Carbon  Coal  Co.  (Okl.) 

Boldt  Co.  V.  Julius  lyevin  Co.   (Cal.  App.) 

Bond,  Martinelli  y.  (Cal.  App.) 

Bond,  Martinelli  y.  (Cal.  App.) 

183  P. 


413 

89 

440 

222 

5.S8 
752 
716 
951 
241 
274 

236 
364 
365 
148 
150 
9 

419 
886 
298 
841 
925 
529 
l.n6 
766 
541 
105 

293 

517 
403 
402 
880 
2(K) 
461 
463 


Bonifield,  Kanotex  Refining  Co.  y.  (Okl.). . 
Boone,  California  Pordand  Cement  Co.  y. 

(Cal.)  

Boothe  y.  Wyatt  (Utah) 

Bornheim  y.  State  (Okl.  Cr.  App.) 

Bousfield,  Withers  y.  (Cal.  App.) 

Bowers  y.  State  (Okl.  Cr.  App.) 

Boyd  y.  Sierra  Madre  (Cal.  App.) 

Boyer  y.  State  (Okl.  Cr.  App.) 

Boyle,  Warren  Bros.  Co.  y,  (Cal.  App.).. 

Bradshaw,  Doyle  y.  {Cati.  App.) 

Bradshaw,  Nickell  y.  (Or.) 

Brautigam   y.    Brautigam    (Cal.) 

Bray,  People  y.  (Cal.  A^p.) 

Brennen,    Ex    parte    (Nev.) 


Pa«e 
971 

447 
323 
614 
855 
432 
230 
620 
706 
185 
12 
62t» 
712 
310 
572 
641 


Bridge,  Mackey  y.  (Cal.  App.) 

Bright,  Berger  y.  (Cal.) 

Bright,   Okmulgee  Window   Glass   Co, 

(Okl.) SOS 

Brown  y.  Baker  (Wash.) 8« 

Brown,  La  Chance  y.  (Cal.  App.) 216 

Brown,  People  y.  (Cal.  App.) 829 

Brown  Co.,  Wichita  Falls  &  N.  W.  R.  Co. 

y.    (Okl.) 880 

Browne,  Lompoc  Produce  &  Real  Estate 

Co.  y.  (Cal.  App.) 166 

Browning,  Nahhas  t.  (Cbl.) 442 

Bruner  v.  Hegvi  (Cal.  App.) 369 

Buckholts,  Hill  v.  (Okl.) 42 

Burbidge.  Kennedy  y.  (Utah) 826 

Burley-Winter  Pottery  Co.  v.  Onken  Bros. 

&  West  Co.  (Wyo.) 747 

Burmester  y.  MeXear  (Cal.  App.)   8.12 

Burrows,  Vallejo  y.  (Cal.) 617 

California  Portland  Cement  Co.,  Arnold  y. 

(Cal.   App^) 171 

California  Portland  Cement  Co.  y.  Boone 

(Cal.)   447 

Cameron  y.  Richmond   (Cal.  App.) 604 

Camp,  People  y.  (Cal.  App.) 845 

Camp,  Roseburg  Nat.  Bank  y.  (Or.) 655 

Campbell,  Federal  Oil  &  Gas  Co.  v.  (Okl.). .  894 

Carbon  Coal  Co.,  Blanlot  v.  (Okl.) :  880 

Carey,  State  y.  (Wyo.) 786 

Carnation  Lumber  &  Shingle  Co.,  SwaSord 

y.  (Wash.) 92 

Carpenter,  Elmer  Bros.  y.  (Cal.  App.)....  666 

Carraghar's  Estate,  In  re  (Cal.) 161 

Carver,  Williams  v.  (Cal.  App.)...^ 669 

Casey  v.  Hanley  (Cal.) 794 

Cassinelli  v.  Humphrey  Supply  Co.  (Nev.)  623 

Castro,  People  y.  (Cal.  App.) 828 

Catalano,  Fatta  v.  (Cal.  App.) 224 

Champneys,  Konick  v.  (Wash.) 75 

Chapman,  Co-wok-ochee  v.  (Okl.) 610  • 

Chapman,  Dodge  v.  (Cal.  App.) 966 

Chapuis  v.   Pesante  (Cal.  App.) 247 

Charles  Boldt  Co.  y.  Julius  I^evin  Co.  (Cal. 

App.)    200 

Christensen,  Farmer  y.  (Utah) 828 

Citizens'  Nat.  Bank,  Ellis  v.  (N.  M.) 34 

City  and  County  Bank.  Post  y.  (Cal.)....  802 

City  Nat.  Bank.  Schreincr  v.  (Okl.) 905 

City  of  Bak^rsfiold,  Wible  v.  (Cal.  App.)..  291 
City  of  Los  Angeles,  Coc  v.  (Cal.  Apo.). . . .  822 

City  of  Los  AnRples,  Frost  v.  (Cal.) 342 

City  of  Los  Angeles.  Hart  v.  (Cal.) 347 

City  of  Oraneo  v.  Clemrnt  (Cal.  App.) ISO 

City  of  Portland  v.  Kitchen  (Or.)   933 

City  of  Portland  y.  Traynor  (Or.)    933 

City  of  Richmond,  Cameron  v.  (Cal.  App.). .  601 
City    of    Sierra    Madre,    Boyd    v.    (Cal. 

App.)  2;{0 


(X) 


Digitized  by 


Google 


CASES  HEPORTED 

(181  P.) 


Page 
City  Properties   Co.  ▼.  Fitzmanrice   (Gal. 

App.)    207 

Oark  V.  Wilson  (Wash.) 103 

GlauBen,  State  v.,  two  cases  (Wash.) 115 

Clausen,  State  v.  (Wash.) 120 

Clement,  City  of  Orange  v.  (Col.  App.). ...  189 

Clohan  v.  Kelso  (Cal.  App.) 340 

Coe  y.  Los  Angeles  (Cal.  App.)  822 

Coffey    V.    Northwestern    Hospital    Ass'n 

(Or.) 762 

Cole  y.  State  (Okl.  Or.  App.) 734 

Colkins,   Melicharek  ▼.  (Cal.  App.) 467 

Collins  T.  John  Roberts  Co.  (Cal.  App.)  . .  829 
Columbia  River  Timber  &  lioggine  Co.  y.    . 
Commissioners  of  Diking  Dist.  No.  2  of 

Wahkiakum   County    (Wash.) 134 

Columbia  Sec.  Co.  t.  iEtna  Accident  &  Lia- 
bility Co.  (Wash.) 137 

Commtsrionen  of  Dikinir  Dist  No.  2  of 
Wahkiakum     County,     Columbia     River 

Timber  &  Logging  Co.  v.  (Wash.) 134 

Coney,  Bechtold  v.  (Cal.  App.) 841 

ConnoUy,  Salsberry  y.  (Nev.) 391 

Conqueror  Trust  Co.  v.  Bayless  Drue  Co. 

(Okl.) :....  419 

Cook  y.  Rcid  (Cal.  App.) 820 

Cormond  v.  United  Railroads  of  San  Fran- 
cisco (Cat  App.) 218 

Co-wok-ochee  y.  Chapman  (Okl.) 610 

Crane  v.  Superior  Court  in  and  for  Los 

Angeles  County  (Cal.  App.) 606 

Crenshaw  Bros.  &  Saffold  v.  Southern  Pac. 

Co.  (Cal.  App.) .- 208 

Crist  V.  Fife  (Cal.  App.) 197 

Cruel,  Knox  y.  (Okl.) 427 

Cusbing  V.  Newbem  (Okl.) 409 

Darter,  United  States  Farm  Land  Co.  y. 

(Cal.  App.) 896 

Davenport,  Nelson  v.  (Wash.) 182 

Davies  y.  Ramsdell  (Cal.  App.) 702 

Davis  y.  State  (Okl.  Or.  App.) 431 

Davis,  Vinson  y.  (Okl.) 902 

Deasy,  Metropolitan  Life  Ins.  Co.  y.  (Cal. 

App.)  243 

Dehail.  Weichers  y.  (Cal.  App.) 187 

De  Johnson,  Knrti  y.  (Cal.  App.) 688 

Diamond  Coal  Co.,  Luckie  v.  (Cal.  App.) . .  178 

Diamondstein,  People  y.  (Cal.  App.) 679 

Dickerson    v.   Superior   Court   in   and   for 

Imperial  County  (Cal.  App.) 2.3S 

IKzon,  Ex  parte  (Nev.) 642 

Dixon  v.  Second  Judicial  Dist.  Court  in  and 

for  Washoe  County  (Nev.) 812 

Dodge  y.  Chapman  (Cal.  App.) 966 

Doi  y.  McMurry  (Cal.  Anp.) 211 

Donovan.  State  v.  (Wash.) 127 

Double  Eagle  Mining  C!o.  y.  Hubbard  (Cal. 

App.)   282 

Doughty  y.  Moors  (Cal.  Apn.) Iflfl 

Douglas,  H.  B.  Wright  &  Co.  y.  (Wyo.). .  786 

Donglas  County,  Rice  v.  (Or.) 768 

Douglass,  Turben  v.  (Okl.) 881 

Dow's  Estate,  In  re  (Cal.)   794 

Doyle  v.  Bradshaw  (Cal.  Anp.) 185 

Drontb,  Globe  Grain  &  Milling  Co.  y.  (Cal. 

Apn.) 286 

Drovoir,  People  v.  (Cal.  App.) 370 

DuffiU's  Estate,  In  re,  two  oases  (Cal.) ...  337 
Duncan   Lumber  Co.   v.   Willapa  Lumber 

CoT    (Or.) 476 

Dntour,  Earl  y.  (Cal.) 438 

Earl  y.  Dutour  (Cal.) 4.38 

Ebert,  State  v.  (Nev.) 314 

Echo  Pub.  Co..  Mahana  v.  (Cal.) 800 

Ehrenpfort,  Nissen  v.  (Cal.  App.) 966 

E!l]<>nsbnrg  Milling  Co.,  Jones-Scott  Co.  y. 

(Wash.)   113 

Elliott  T.  Mcintosh  (Cal.  App.» 692 

Ellis  y.  Citizens'  Nat.  Bank  (N.  M.) 34 

Elmer  Bros.  y.  Carpenter  (C«l.  App.>....  666 
Elzo,  N.  S.  Sherman  Machine  &  Iron  Worka 

V.    (Okl.) 608 

Embree,   Beaaley  y.  (OaL  App.) 298 


Page 

Escalle  y.  Mark  (Ney.) 887 

Etienne  v.  Etienne    (Cal.  App.) 089 

Eureka  Const.  Co.,  Berry  v.  (Okl.) 817 

Evans  v.   Rublee   (Wash.) 83 

Evans,  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  (Okl.)  609 
Exposito  V.  United  Railroads  of  San  Fran- 
cisco  <Cal.    App.) 676 

EJymann,  Stouffer  y.  (Cal.  App.) 210 

Farmer  y.    Christensen    (Utah) 328 

Patta  y.  Catalano  (Cal.  App.) 224 

Federal  Life  Ins.  Co.  v.  Lewis  (Okl.) 976 

Federal  OU  &  Oas  Co.  y.  Campbell  (Okl.). .  894 

Fernandez  v.  Aburrea  (Cal.  App.) 366 

Ferrear  y.  Roberts  (N.  M.) 406 

Ferrier  y.  Roberts   (N.  M.) 406 

Fetterman,  Arthur  y.  (Cal.  App.) 807 

Pife»  Crfst  y.  (Cal.  App.) 197 

First  Nat.  Bank,  Lankford  y.  (Okl.) 66 

First  Nat.  Bank  y.  Northwest  Motor  Co. 

.(Wash.)    81 

Fitzmaurice,  CSty  Properties   Co.  y.  (CJal. 

App.) 267 

Flickinger  y.  McKesson  (Cal.  App.) 195 

Foster,  State  y.  (N.  ii.) 397 

Fox,  Blacklock  y.  (N.  M.) 402 

Eraser,  St.  Louis  &  S.  F.  R.  Co.  y.  (Okl.). .  478 

Freeman  v.  State  (Okl.  Cr.  App.) 626 

Frost  T.  Los  Angeles  (Cal.) 342 

Frost  y.  Superior  Court  in  and  for  Modoc 

County  <fM.  App.) 206 

Fullerton,  State  y.  (Okl.) 979 

Garbarino  y.   Noce  (Cal.) 532 

Garner,  Wangenheim  y.  (Cal.  App.) 670 

Oarrott,  'Htle  Guarantee  &  Trust  Co.  v. 

(Cal.  App.) 470 

Gassen,  Hieatt  y.  (Cal.  App.) ' 227 

Gaume  v.  Sheets  (Cal.) - 635 

Gibson,  Rennie  v.  (OkU 483 

Globe  Grain  &  Milling  (;o.  v.  Drenth  (Cal. 

App.) 285 

Gould's  Estate,   In  re  (Cal.)..: 146 

Gonsse  V.  Lowe  (Cal.  App.) 296 

Graham,  Wetuer  y.  (Cal.) 946 

Graham's  Estate,  In  re  (Cal.  App.) 962 

Gray  v.  McKnight  (Okl.) 489 

Great  Northern  R.  Co.  v.  Stevens  County 

(Wash.) 65 

Green   v.  Hynes  (Cal.  App.) 668 

Griffiths  &  Sprague  Stevedoring  Co.,  Lund 

y.   (Wash.) 123 

Gustafson  y.  Wasson  (Cal.  App.) 362 

Hale  y.  Kennedy  (Cal.  App.) 723 

Hale  y.  Pacific  "Telephone  &  Telegraph  Co. 

(Cal.    App.) 280 

Hale  v.  Pendergrast  (Cal.  App.) 833 

Halstid,   Holmes  v.    (Okl.) 969 

Hamilton  y.  Bahnsen   (Okl.) 413 

Hamilton  v.  Klinke   (Cal.  App.) 675 

Hand  v.   Superior  Court  of   Los   Angeles 


County  (Cal.  App.) 456 

-        ^  (6ai; 

Harmon  y.  Keogh  (Cal.  App.) 201 


Hanley,  Casey  y.  "(CaU 

Hansing  y.  Hansing  (Okl.). 


794 
978 


Hart  V.  Los  Angeles  (Cal.) 847 

Hartford  Accident  &  Indemnity  Co.  v.  In- 
dustrial Accident  Commission  of  Califor- 
nia (Cal.  App.) 2.'M 

Hay  V.  HoUingsworth  (Cal,  App.) 682 

Headlee,    Smith   v.   (Or.) 20 

Healey,  Kendrick  y.  (Wyo.) 37 

Hechler,   Sicgcl  v.   (Cal.) 664 

Hegyi,  Bruner  v.   (Cal.  App.) 869 

Hejduk  V.   Snyder  (Okl.) 928 

Henne,  Krenwinkel  v.   (Cal.  App.) 967 

Henne,  Suck  v.  (Cal.  App.) 957 

Hensley  y.  Hensley  (Cal.) 446 

Herbst,  Rogers  v.  (N.  M.) 749 

H.  E.  Wright  &  Co.  v.  Douglas  (Wyo.)  ...  786 

Hieatt  v.   Gassen   (Cal.   App.) 227 

Hilly.  Buekholts  (Okl.) 42 

Hillcrest  Ck>.  v.  Shrier  (Cal.  App.) 239 


Digitized  by 


Google 


zu 


183  PACIFIC  REPOBTEB 


Pose 

Hillside   Water   Co.,    Watterson   t.    (CaL 

App.)   592 

Hilton  V.   Second  Judicial  Dist  Court  in 

and  for  Washoe  County  (Nev.) 317 

HinkhouBe,  KeUy  v.   (Wash.) 86 

Hinkson  v.  Kansas  City  Life  Ins.  Co.  (Or.)    24 

Hirschberg  v.  Southern  Pac.  Co.  (Cal.) 141 

Hoebman,  Kerley  v.  (Okl.) 880 

Hoffman,  Inc.,  v.  Bernstein  Film  Produc- 
tions  (Cal.  App.) 293 

Holje,  Scales  v.  (Cal.  App.) 308 

Hollingsworth,  Hay  v.  (Cal.  App.) 682 

Holmes  v.  Halatid  (Okl.) 069 

Holton  V.  Janes  (N.  M.) 398 

Home     Builders*    Lumber    Co.    r.    White 

(Okl.)     725 

Hopkins,  Hudson  v.  (Okl.) 607 

Hopper,  People  v.  (Cal.  App.) 836 

Hop  Wah  V.  Wilde  (Cal.  App.) 164 

Houck  V.  Houck  (Or.) 3 

House  V.  Piercy  (Cal.)  807 

Howe  V.  Tiger  (Okl.) 983 

Hubbard,  American  Steel  Pipe  &  Tank  Co. 

V.  (Cal.  App.) 830 

Hubbard,  Double  Eagle  Mining  Co.  t.  (Cal. 

App.)   ! 282 

Hudson  T.  Barnebou  (Cal.  App.) 274 

Hudson  y.  Hopkins  (Okl.) 507 

Huffman,  Noyes  v.  (Cal.  App.) 284 

HnghesT.  State  (Okl.  Cr.  App.) 431 

Humphrey,  Bank  of  Commerce  &  Trust  Co. 

T.  (Cal.  App.) 222 

Humphrey  Supply  Co.,  Cassinelli  v.  (Nev.)  523 

Hunstock,  Barnebee  t.  (Cal.  App.) 951 

Hunt,  Bandolph  v.  (Cal.  App.) 358 

Hurlburt,  PaiUBon  v.  (Or.) 937 

Hutton  V.  Newbouse  (Cal.  App.) 276 

Hutton,  Shaw  v.  (OkL) 477 

Hynes,  Green  v.  (caL  App.) 668 

Incorporated  Town  of  Guemaey,  in  Platte 
County,  Peterson  v.  (Wyo.) 645 

Industrial  Accident  Commission  of  Califor- 
nia, Bank  of  Los  Banos  v.  (Cal.) 538 

Industrial  Accident  Commission  of  Califor- 
nia, Hartford  Accident  &  Indemnity  Co. 
V.   (Cal.  App.) 234 

Industrial  Accident  Commission  of  Califor- 
nia, United  States  Fidelity  &  Guaranty 
Co.  V.   (Cal.) 540 

Industrial  Commission  of  Utah,  Murray 
City  V.  (Utah) 331 

Industrial  Ins.  Commission,  Talbot  v. 
(Wash.)   84 

Industrial  Ins.  Department,  Parker  v. 
(Wash.)  82 

Inyo  Cerro  Gordo  Mining  &  Power  Co., 
Ryan  v.  (Cal.  App.) 250 

Inyo  Cerro  Gordo  Mining  &  Power  Co., 
Ryan  v.  (Cal.  App.) 251 

Irwin  V.  Klamath  County  (Or.) 780 

Jackson  V.  Levy  (Okl.) G05 

Jacobson-Reimers  Co.  v.  Tozai  Co.   (CaL 

App.)  466 

Janes,  Holton  v.   (N.  UX, 395 

J.  J.  Brown  Co.,  Wichita  Falls  &  N.  W.  R. 

Co.  V.   (Okl.) 889 

John  Boberts  Co.,  Collins  ▼.  (Cal.  App.) ...  829 
John    Simpson   ft   Co.,   Schmohl   v.    (Cal. 

App.)   350 

Johnson  v.  State  (Okl.  Or.  App.) 026 

Johnson,  Welch  v.  (Or.) 776 

Jones  v.  State,  two  cases  (OkL  Cr.  App.). .  518 

Jones  v.  State  (Okl.  Cr.  App.) 510 

Jones  V.  State  (Wyo.) 745 

Jones-Scott  Co.  v.  Ellensbiirg  Milling  Co. 

(Wash.)    113 

Julius  Levitt  Co.,  Charles  Boldt  Co.  v.  (CaL 

App.)   200 

Kanotex  Refining  Co.  v.  Bonifield  (Okl.) . .  971 

Kansas  City  Life  Ins.  Co.,  Hinkson  v.  (Or.)  24 

KarL  Andrews  v.  (Cal.  App.) 838 

Kelly   V.   Hinkhouse   (Wash.) 86 


Page 
Kelsey  V.  Tracy  (CaL  App.) 668 

Kelso,  Clohan  v.  (Cal.  App.) 349 

Kendrick  v.  Healey  (Wyo.) „  . . .     37 

Kennedy  v.  Burbidge  (Utah) 325 

Kennedy,  Hale  v.  (CaL  App.) 723 

Kent  v.  TaUent  (Okl.) 422 

Kent  V.  Walla  Walla  Vallpy  R.  Co.  (Wash.)     87 

Kenworthy ,   Parker  v.   (Cal.) 950 

Keogh,  Harmon  v.  (Cal.  App.) 201 

Kerley  v.  Hoehman  (Okl.) S«iO 

KiUoueh  v.  State  (Okl.  Cr.  App.) 430 

Kim,  Mitchell  v.  (CaL  App.) 368 

King,  Palmer  v.   (Okl.) 411 

Kirkman,  Koush  v.  (CaL  App.) 363 

Kirkuan  Nurseries  v.  Sargent  (Cal.  App.)  601 

Kitchen,  City  of  Portland  v.  (Or.) 933 

Klamath  County,  Irwin  v.  (Or.) 780 

Klein,  Leach  v.  (CaL  App.) 703 

Klein  v.  San  Pedro,  L.  A.   &  S.  L.  R.  Co. 

(Cal.    App.) 672 

Klinke,  Hamilton  v.  (CaL  App.) 675 

Knox  V.  Cruel  (OkL) 427 

Kobler  &  Chase,  Silverstin  v.  (Cal.) 451 

Konick  v.  Cbampneys  (Wash.) 75 

Krenwinkel  v.  Henne  (CaL  App.) 057 

Kurtz  T.  De  Johnson  (CaL  App.) 588 

La  Chance  v.  Brown  (CaL  App.) 216 

La  Fetra,  Thomson  v.  (CaL) 152 

Lankford  v.  First  Nat.  Bank  (OkL) 56 

Lanktree  v.  Lanktree  (CaL  App.) 954 

Lapara,  People  v.  (Cal.) 545 

Lawrence  Coal  Co.  v.-^Shanklin  (N.  M.)...  435 

Leach  v.  Klein  (CaL   Am>.) 703 

Leddon  v.  State  (OkL  Cr.  App.) 432 

LeffeL  Runnellfl  v.  (Or.) 756 

Lemle  v.  Barry   (Cal.) 148 

Lemle  v.   Barry  (CaL) 150 

Lemmermann  v.  Pope  &  Talbot  (CaL  App.)  467 
Leonard,  Tucker  v.,   two  cases  (Okl.) ....  007 

LeVee    v.  LeVee  (Or.) 773 

Levin  Co.,  Charles  Boldt  Co.  v.  (Cal.  App.)  200 

Levy,  Jackson  v.  (Okl.) 505 

Lewis,   Federal  Life  Ins.  Co.  v.  (Okl.)...  975 

Linkugel   v.   Linkugcl   (Okl.) 55 

Lisenbee  v.  Lisenbee  (Cal.  App.) 862 

Lloyd,  McManis  v.  (Wash.) .93 

Local   Improvement  Dists.    Nos.  29-37   of 

Town  of  Grandview,  In  re  (Wash.) ....  107 

Loeser,    Roos   v.   (Cal.  App.) 204 

Lompoc    Produce   &    Real    Estate   Co.    v. 

Browne  (Cal.  App.) 166 

Lopes,  People  v.   (Cal.  App.) 674 

Los  Angeles  Athlntic  Club  v.  United  States 

Fidelity  &  Guaranty  Co.  (CaL  App.)...  174 
Los   Angeles    County,   Htle    Insurance   & 

Trust  Co.  y.  (Cal.  App.) <. 683 

Lovdal  Bros.  Co.,  Reclamation  Dist.  785  t. 

(CaL  App.) 598 

Lowe,  Gousse  v.  (Cal.  App.) 295 

Luckie  v.  Diamond  Coal  Co.  (Cal.  App.)  17S 
Lund   V.   Griffiths  &  Sprague   Stevedoring 

Co.   (Wash.) 123 

LuttreU,    People   v.   (CaL    App.) C81 

Lynch,  Nadeau  v.  (CaL  App.) 278 

McAulifl  V.  McFadden  (Cal.  App.)   870 

McClelland  v.  Althouse  (CaL) 798 

McClelland's  Estate,  In  re  (Cal.)   798 

McClure  v.  Southern  Pac.  Co.  (Cal.  App.)  248 

McConnell,  Arendt  v.  (Cal.  App.) 202 

McCracken  v.  Bay  City  Land  Co.  (Or.) . .       9 

McCurdy,    McGuire   v.   (Okl.) 507 

McDermott,  Ex  parte  (Cal.) 437 

McEwen  v.  New  York  Life  Ins.  Co.  (Cal. 

.  App.)     373 

McFadden,  McAuliff  v.   (CaL  App.) 870 

McGinn  v.  Van  Ness  (Cal.) 050 

McGuire  v.  McCurdy  [OkL) • 507 

Mcintosh,  Elliott  v.  (Cal.  App.) 692 

McKay's  Estate,  In  re  (CaL  App.) 574 

McKesson,  Flickinger  v.  (CaL  App.) 195 

Mackey  y.   Bridge   (Cal.  App.) 572 

McKnight,  Gray  v.  (OkL) 489 

McLaughlin  y.  Nettleton  (OkL) 416 


Digitized  by 


Google 


CASES  BEPORTBD 

(183  p.) 


Page 

McManaman  ▼.  Vickery  (Cal.  App.) 229 

McManis   v.   LJoyd   (Wnsh.) 


McMurry,  Doi  v.  (Cal.  App.) 211 

McNamara  v.   McNamara  (Cal.) 652 

McNamara's  Estate.  In  re  (Cal.) 6.52 


McNear,  Bnrmester  v.  (Cal.  App.) 832 

McPberson    v.  Barbour    (Or.) T52 

Magee,  People  v.  (Oat.  App.) 289 

Maguire  v.  Reardon  (Cal.   App.) 303 

Mahana  ▼.  Echo  Pub.  Co.  (Cal.)   800 

Manatt,  Noble  y.   (Oal.  App.) 823 

Mandeville,  Union  Bank  t.  (N.  M.) 394 

Marco,  State  t.  (Or.) 653 

Mark,  Escalle  v.  (Nev.) 387 

Martin,  Robertson  v.  (Or.) 651 

MartineUi  v.  Bond  (Oal.  App.) 461 

Martinelli  v.  Bond  (Cal.  App.) 463 

Marx    &   Rawolle   t.    Standard    Soap   Co. 

CCal.    App.) 226 

Masterson's  Estate,  In  re  (Wash.) 93 

Mattson  t.  Mattson  (CaL) 443 

Maupin  v.  Solomon  (Cal.  App.)..... 198 

Mays  V.  Robert  Mays  Estate  Co.  (Or.) 751 

Mays  Estate  Co.,  Mays  v.  (Or.) . . : 751 

Melicbarek  t.  Colkins  (Cal.  App.) 457 

Mcnefee  t.  Oxnam  (Cal.  App.) 379 

Metropolitan  Life  Ins.  Co.  v.  Deasy  (Cal. 

App.)   243 

M.   H.  Hoffman,  Inc.,  t.  Bernstein  Film 

Productions   (Cal.  App.) 293 

Mlddleton  v.  State  (OkL  Cr.  App.) 626 

Midland  Counties  Public  Service  Corpora- 
tion, Royal  Indemnity  Co.  v.  (Cal.  App.)  960 
Midland    Savings    &  lioan    Co.   v.   NicoU 

(Okl.) 731 

Mills  Sing,  People  v.  (Cal.  App.) 865 

JTitchell  V.  Kim  (Cal.  App.) 368 

Mogg,  State  v.  (Okl.  Cr.  App.) 520 

Moline  Plow  Co.  v.  Adair  (Okl.) 499 

Molloy,  Swansea  Lease,  Inc.,  v.  (Ariz.)...  740 

Moore,  Nichols  v.  (CaL) 531 

Moors,  Doughty  r.  (Cal.  App.)  199 

Mortgage  &  Debenture  Co.  v.  Rhodes  (Okl.)  481 
Motor   Parcel    Delivery    CJo.,    Webster    v. 

(Cal.   App.) 220 

Mullen,  Van  Degrift  v.  (Cal.  App.) 351 

Multnomah  Fuel  Co.,  Newman  v.  (Or.)  ...  1 
Murray  City  v.  Industrial  Commission  of 

Utah    (Utah) 331 

Musgrave  v.  Renkin  (Cal.) 145 

Nadoan  v.  Lynch  (Cal.  App.) 278 

Nahhas  v.  Browning  (Cal.) 442 

National  Bank  v.  Whitney  (Cal.)   789 

National  Ice  &  Cold  Storiage  Co.,  Anderson 

v.  (Cal.  App.)   273 

National     Surety     Co.    v.     Wilcox     (Cal. 

App.)     701 

Nelson  v.  Davenport  (Wash.) 132 

Nettleton,  McLoughlin  v.  (Okl.)  416 

Newhem,  Gushing  v.  (Okl.)   409 

Newhouse,  Hutton  v.  (Cal.  App.)    '. . .  276 

Newman  v.  Multnomah  Fuel  Co.  (Or.)....  1 
New  Tork  Life  Ins.  Co.,  McEwen  v.  (Cal. 

App.)    373 

Nichols  T.  Moore   (Cal.) 531 

NickoU  V.  Bradshaw  (Or.) 12 

Nipoll    Midland    Savings    &   Loan    Co.    v. 

(OU.)    731 

Nielsen  ▼.  Rebard   (Nev.) 984 

Nissen  v.   Ehrenpfort  (Cal.   App.) 056 

Noble  V.  Manatt  (Cal.  App.) 823 

Noce,  Garbarino  v.  (CaU  532 

Northern     Pac.     R.     Co.,     Archibald     v. 

(Wash.)    95 

North    Pac.    Fruit   Distribntors,    Umpqua 

Valley  Fruit  Union  v.  (Wash.) 101 

Northwestern    Hospital    Ass'n,    Coffey    v. 

(Or.)    762 

Northwest  Motor  Co.,  First  Nat.  Bank  v. 

(Wash.)     81 

Norton  v.  Norton's  Estate  (Cal.  App.) ....  214 

Norton's  Estate,  Norton  v.  (Cal.  App.)  . . .  214 

Noyes  v.  Huffman  CCal.  App.) 284 


ziii 

Page 
N.  S.  Sherman  Machine  8c  Iron  Works  ▼. 
EIzo    (Okl.) 608 

Oden  V.   Peterson  (Nev.) 314 

Okmulgee    Window   Glass    Co.    v.    Bright 

(Okl.)    888 

Onken   Bros.  &  West  Co.,  Bnrley-Winter 

Pottery  Co.  v.  (Wyo.)   747 


Opelt  V.  Al  G.  Barnes  Co.  (Cal.  App.)...  241 
Orange    County,    Anaheim    Sugar    Co.    v. 
(Oal)     80e 


Orcutt,  Todd  v.  (Cal.  App.) 983 

Oregon     Short    Line    B.    Co.,     Smart    v. 

(Utah)     320 

Owens  River  Canal  Co.,  Watterson  v.  (Cal. 

App.)    816 

Oxnam,  Menefee  v.  (Cal.  App.) 879 

Ozella  v.  Roberts  (N.  M.) 406 

Pacific    American    Fisheries,    Petersen    v. 

(Wash.)   79 

Pacific  States  Trading  Co.,  Barrios  v.  (Cal. 

App.)     236 

Pacific  Telephone  &  Telegraph  Co.,  Hale  v. 

(Cal.  App.)  280 

Pacific  Western  Commercial  Co.  v.  Western 

Wholesale  Drug  Co.  (Cal.  App.) 287 

Page,  Winemiller  v.  (Okl.) , 501 

Palmer   v.    King    (Okl.) 411 

Palmer.  Shattuck  v.  (Cal.  App.)   259 

Paraskevopolis,  Peojjle  v.  (Cal.  App.)  ....  686 
Parker     v.     Industrial     Ins.     Department 

(Wash.)   82 

Parker  v.  Ken  worthy  (Cal.) 950 

Parks,  State  v.  (N.  M.)   438 

Patten  &  Davies  Lumber  Co.  v.  Amigo  <3o. 

(Cal.)   439 

Patterson,  People  v.  (Cal.  App.) 209 

Patterson  Glass  Co.  v.  Thomas  (Cal.  App.)  190 

Paulson  v.  Hurlburt  (Or.)    987 

Pemberton  v.  Arny  (Cnl.  App.) 866 

Pendergrast,  Hale  v.  (Cal.  App.) 833 

People  V.  Bray  (Cal.  App.) 712 

People  V.  Brown  (Cal.  App.) 829 

People  V.  Camp  (Cal.  App.)  845 

People  V.  Castro  (Cal.  App.)  828 

People  y.  Diamondstein  (Cal.  App.) 679 

People  V.  Drevoir  (Cal.  App.) 870 

People  y.  Hopper  (Cal.  App.)   836 

People   v.   Lapara   (Cal.) 646 

People  y.  Lopez  (Cal.  App.) 674 

People  y.  Luttrell    (Cal.  App.) 681 

People  y.  Magee  (Cal.  App.) 289 

People  V.  Mills  Sing  (Cal.  App.)  865 

People   V.  Paraskevopolis   (Cal.  App.) ....  685 

People  V.  Patterson  (Cal.  App.) 209 

People  y.  Rose  (Cal.  App.)   '874 

People  V.  Trigaros    (Cal.  App.) 668 

Pershing   County   v.    Sixth   Judicial  Dist. 

Court    (Nev.) 314 

Pesante,  Chapuis  v.  (Cal.  App.)   247 

Pestarino,  Subsidiary  High  Court,  A.  O.  F. 

v.    (Cal.    App.) 297 

Petersen    T.    Pacific    American    Fisheries 

(Wash.)    79 

Peterson  v.  Guernsey,  in  Platte  County 

(Wyo.)     645 

Peterson,  Oden  v.  (NevJ   814 

Peyton  v.  State  (Okl.  Cr.  App.) 639 

Phillips  V.  State  (Okl.  Or.  App.) 621 

Picrcy,  House  v.  (CaL)   807 

Pingree  Nat.  Bank  v.  Weber  County  (Utah)  3.34 

Plunkett,  Stock  v.  (Cal.)   667 

Pope    &    Talbot,    Lemmermann ..  y,    (Cal. 

App.)    467 

Post  V.  City  and  County  Bank  (Cal.)  ....  802 
Postal    Telegraph-Cable     Co.,     State     y. 

(Wash.)    429 

Potter,  Bennett  v.  (Cal.)   156 

Prat^  v.  Rosenthal   (Cal.) 542 

Presta,  State  v.  (Wash.)   112 

Probst  V.  Bearman  (Okl.)    886 

Ralston  V.  Bennett  (Or.)... ^ 766 


Digitized  by 


Google 


xir 


183  PACIFIC  BEPOB^raJB 


Page 

Ramsdell,  DavleB  t.  (CaL  App.)  702 

RamsdeU  v.  Raymond   (Cal.  App.) 569 

Randolph  v.  Hunt  (Cal.  App.) 358 

Rankin,  Ex  parte  (Cal.  App.) 0^ 

Rankin,   State  t.  (Okl.  Cr.  App.) 620 

Rasure  v.  Sparks  (Okl.) 495 

Raulerson  t.  State  Industrial  Commission 

of  Oklahoma  (Okl.) 880 

Ratzlaff    V.    Tralnor-Desmond    Co.    (Cal. 

App.)    269 

Raymond,  RamsdeU  v.  (Cal.  App.) 569 

Reardon,  Maguire  v.  (Cal.  App.) 303 

Rebard,  Nielsen  v.  (Nev.) 984 

Reclamation  Dist.   785   v.  Lovdal   Bros. 

Co.    (Cal.   App.) 598 

Reid,  Cook  v.  (Cal.  App.) 820 

ReUy,  In  re  (Okl.) ;...  728 

Renkin,  Musgrave  t.  (CaL) 145 

Rennie  v.  Gibson  (Okl.) 483 

Reno  Electrical  Co.,  U.  S.  Fidelity  &  Guar- 
anty Works  V.  (Nev.) 386 

Rex  Consol.  Mining  Co.,  Rossi  v.  (Wash.). .  120 
Rhodes,    Mortgage    &    Debenture    Co.    v. 

(Okl.)     481 

Bice  v.  Douglas  County  (Or.) 768 

Ridley  y.  State  (Okl.  Cr.  App.) 516 

Ringer  v.  Wilkin  (Idaho) 986 

Robert  Maya  Estate  Co.,  Mays  t.  (Or.)  . . .  751 

Roberts,  Bissetti  v.  (N.  M.) 403 

Roberts,  Ferrear  v.  (N.  M.)  406 

Roberts,  Ferrier  t.  (N.  M.) 406 

Roberts,  Osella  v.  (N.  M.) 406 

Roberts  Co.,  Collins  y.  (Cal.  App.) 829 

Robertson  t.  Martin  (Or.) 651 

Rogers  v.  Herbst  iN.  M.) 749 

Rogers  v.  State  rOkl.  Cr.  App.) 41 

Roos  V.  Iiocaer  (Cal.  App.) 204 

Rose,  People  v.  (Cal.  App.) 874 

Roseburg  Nat.  Bank  v.  Camp  (Or.) 665 

Rosenthal,  Pratt  v.  (Cal.) 542 

Ross,  State  v.  (Okl.) 918 

Rossi  T.  Rex  Consol.  Mining  Co.  (Wash.)..  120 
Rossi  T.  Scott,  Magner  &  Miller  (Cal.  App.)  263 

Ronsh  ▼.  Kirkman  (Cal.  App.) 353 

Roy  V.  State   (Okl.  Cr.  App.) 428 

Royal  Indemnity  Co.  y.  Midland  Counties 

Public  Service  Corporation  (Cal.  App.)..  960 

Royer,  Smith  v.  (Cal.)   ; 660 

Rublee,  Evans  t.  (Wash.)  83 

Rucker  t.  San  Diego  Electric  R.  Co.  (CaL 

App.)     578 

Rucker  Bros.,  Andersofa  t.  (Wash.) 70 

Bunnells   v.   LeSel    (Or.) 756 

Bust,  Ex  parte   (Cal.) 548 

Ryan  v.  Inyo  Cerro  Gordo  Mining  &  Power 

Co.  (CaL  App.) 250 

Ryan  t.  Inyo  Cerro  Gordo  Mining  &  Power 

Co.   (Cal.   App.) 251 

St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Evans  (Okl.)  609 
St.  Louis  &  S.  P.  R.  Co.  ▼.  Fraser  (Okl.)  478 

Salsberry  v.  Connolly  (Nev.) 391 

Sam  Kee  v.  Wlldc  (Cal.  Appj 164 

San  Diego  Electric  R.  Co.,  Rucker  t.  (CaL 

App.)     678 

Sands  v.   State  (OkL  Cr.  App.) 429 

San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  Klein  t. 

(Cal.  App.)  672 

Sargent,  Kirkman  t.  (Cal.  App.) 591 

Sartfer  v.  Siskiyou  County  (Cal.  App.)  ...  862 

Savidge,  State  v.,  three  cases  (Wash.) Ill 

Saylor  v.  Taylor  (CaL  App.)   843 

Saylor  v.  Taylor  (CaL  App.)   845 

Scales  V.  Holje  (Cal.  App.) 308 

Schaad  v.  Barceloux  (Cal.  App.) 716 

Scherrer  v.  Southern  Pac.  Co.  (Cal.  App.)  250 

Schmaling  t.  Swain  (Cal.  App.) 580 

Scbmohl   T.    John    Simpson    &   Co.    (Cal. 

App.)    850 

Schneider,  Whitehead  Coal  Mining  Co.  v. 

<Om    49 

Schreiner  v.  City  Nat.  Bank  (Okl.) 905 

Scfaultheiss   Bros.   Co.   T.   Steinberg  (CaL 

App.) 847 


Schwartz,  Bernstein  ▼.  (Wash.) 106 

Scott,    M.agner   &   Miller,   Boaai  t.    (CaL 

App.)     263 

Second    Judicial   Dist    Court  in   and   for 

Washoe  County,  Dixon  v.  (Nev.) 312 

Second   Judicial   Dist.   Court    in   and    for 

Washoe  County,  Hilton  y.  (Nev.)   317 

Seelye  v.  Southern  California  Canning  Co. 

(CaL    App.) 667 

Shadrick  v.  State  (OkL  Cr.  App.) 620 

Shanklin,  Lawrence  Coal  Co.  v.  (N.  M.) . . .  436 

Shattuck  v.  Palmer  (Cal.  App.) 259 

Shaw  v.  Button  (Okl.) 477 

Sheets,  Gaume  v.  (Cal.)". 535 

Sherman,  Spexarth  y.  (Or.) 23 

Sherman  Machine  &  Iron  Works  v.  Elzo 

(OkL)     -608 

Shrier,  HiUcrest  Co.  v.  (CaL  App.) 239 

Siegel    V.  Hechler   (Gal.) 604 

Silverstin  v.  Kohler  &  Chase  (Cal.) 461 

Simpson  &  Co.,  Schmohl  v.  (CaL  App.)  ...  350 
Siskiyou  County,  Sarter  v.  (Cal.  App.K  . . .  852 
Sixth  Judicial  Dist  Court,  Pershing  Coun- 

-ty  y.   (Nev.)    t  314 

Skinner,    Sonoma   County    Nat   Bank    v. 

(CaL  App.)    404 

Slankard  v.   Wagnon   (Cal.) 662 

Smart  v.  Oregon  Shore  Line  R.  Co.  (Utah)  320 
Smith,  Atchison,  T.  &  S.  F.  R.  Co.  v.  (CaL 

App.)    824 

Smith  V.  Headlee  (Or.) 20 

Smith    V.  Royer  (Cal.) 660 

Smith  y.  State  (OkL  Cr.  App.) 429 

Smith  y.  State  (OkL  Cr.  App.) 615 

Smith's  Estate,  In  re  (WaJsL) 517 

Snyder,  Heiduk  v.  (Okl.)  923 

Solomon,  Maupin  y.  (Gal.  App.) 198 

Sonoma  County  Nat  Bank  y.  Skinner  (CaL 

App.)   464 

Southern  California  Canning   Co.,    Seelye 

v.  (CaL  App.)   667 

Southern  Pac.  Co.,  Crenshaw  Bros.  &  Saf- 

fold  V.  (Cal.  App.)   208 

Southern  Pac.  Co.,  Hirscbberg  ▼.  (Cal.)  ...  141 
Bouthem    Pac    Co.,    McClure    v.     (Cal. 

App.)     248 

Southern  Pac.  Co.,  Scherrer  v.  (Cal.  App.)  250 
Southern  Pac.  Co.,  Squires  v.  (Cal.  App.) , .  695 
Southern  Pac.  Co.,  Thompson  v.  (CaL)  ...  153 
Southern  Pac.  Cd.,  Trulsson  v.  (Cal.  App.)  686 
Southern  Pac.  Co.,  Ward  y.  (Cal.  App.). . .  594 

Sparks,  Rasure  ▼.  (Okl.)  -^495 

Spexarth   v.    Sherman    (Or.) 23 

Springer  v.  Wasson  ^.  M.) 398 

Squires  v.  Southern  Pac.  Co.  (Cal.  App.) . .  695 
Standard    Soap   Co.,   Marx   &    RawoUe  v. 

(Cal.  App.)   226 

State,  Ashbum  v.  (OkL  Cr.  App.) 621 

State,  Belcbner  v.  (OkL  Cr.  App.) 925 

State,  Bornheim  v.  (OkL  Cr.  App.) 514 

State,  Bowers  y.  (OkL  Cr.  App.) 432 

State,  Boyer  v.  (OkL  Cr.  App.) 620 

State  V.  Carey  (Wyo.) 785 

State  y.  Clausen,  two  cases  (Wash.) 115 

State  V.  Clausen  fWash.) 120 

State,  Cole  y.  (OkL  Cr.  App.) 734 

State,  Davis  v.  (OkL  Cr.   App.) 431 

State  y.  Donovan  (Wash.) 127 

State  y.  Ebert  (Nev.) 314 

State  y.   Foster  (N.  M.) 397 

State  y.  Fnllerton  (Okl.) 979 

State,  Freeman  v.  (Okl.  Cr.  App.) 626 

State,  Hughes  y.  (Okl.  Cr.  App.) 431 

State,  Johnson  y.  (OkL  Cr.  App.) 926 

State,  Jones  v.,  two  cases  (Okl.  Cr.  App.) . .  518 

State,  Jones  v.  (OkL  Cr.  App.) 519 

State,  Jones   v.    (Wyo.) 745 

State,  Killough  v.  (Okl.  Cr.  App.) 430 

State,  Leddon  y.  (OkL  Cr.  App.) 432 

State  y.  Marco  (Or.) , 65:1 

State,  Middleton  v.  (Okl.  Cr.  App.) 626 

State,  Mogg  v.   (Okl.  Cr.  App.) 520 

State  v.  Parks  (N.  M.) 433 

State,  Peyton  v.  (OkL  Cr.  App.) 639 

State,  PhiUips  v.  (OkL  Cr.  App.) 621 


Digitized  by 


Google 


OASES  BEPORTBD 

(Its  F.) 


Pace 

State     ▼.     Poatal     Telegraph-Cabl«     Co. 

(Wash.)     429 

State   V.  Presta  (Wash.) 112 

State.  Rankin  v.  (OH.  Cr.  App.) 520 

State,  Ridley  v.  (Okl.  Cr.  App.): ,  516 

State,  Rogers  v.  (Okl.  Cr.  App.) 41 

State  V.   Ross   (Okl.)    918 

State,  Roy  v.  (Okl.  Cr.  App.) 428 

State,  Sands  t.  (OU.  Cr.  App.) 429 

State  V.  Savidee,  tbree  cases  (Wash.) Ill 

State,  Shadrick  v.  (Okl.  Or.  App.)*. 620 

State,  Smith  v.  (Okl,  Cr.  App.) 429 

State,  Smith  v.  COkl.  Cr.  App.) 515 

State,  Sturges  v.  (Okl.  Cr.  App.) 616 

State  V.  Superior  0>urt  for  King  County 

(Wash.)    74 

State  V.  Superior  Court  of  Yakima  County 

(Wash.)    (fH 

State,  Thaxton  t.   (Okl.  Cr.  App.) 926 

State,  Thayer  t.  (Okl.  Cr.  App.) 981 

State   ▼.   Urquhart   (Wash.) 121 

'State,  Waldon  V.  (Okl.  Cr.  App.) 637 

State  T.  Wardall  (Wash.) 67 

State,  Watt  v.  tOkl.  Cr.  App.) 512 

SUte,  Weeks  v.   (Okl.  Cr.  App.) 932 

Stote  V.  Whalen  (Wash.) 130 

State,  Whatley  v.  (OkL  Cr.  App.) 925 

State,  Wilhite  v.  (Okl.  Cr.  App.) 625 

State,  WUson  t.  (Okl.  Cr.  App.) 613 

State  Board  of  Health  of  California  ▼.  Ala- 
meda County  (C^.  App.) 455 

State  Industrial  Commission  of  Oklahoma, 

Raulerson    v.    (Okl.) , 880 

State    Tax    Commissioner,    Armstrong    t. 

(Wash.)     517 

Steinberg,   Schultheiss   Bros.  Co.  y.   (CaL 

App.)    847 

Stevens  County,  Great  Northern  R.  Co.  v. 

(Wash.)   65 

Stock    V.  Plunkett  (Cal.) 657 

Storey  v.  United  States  Fidelity  &  Guar- 
anty Co.  of  Baltimore.  Md.  (Idaho) 990 

Stouffer  V.  Eymann  (Cal.  App.) 210 

Stubb,  Swanson  v.  (Wash.) 91 

Stubbs  V.  Abcrcrombie  (Cal.  App.) 458 

Sturgps  V.  State  (Okl.  Cr.  App.) 516 

Subsidiary  High  Court,  A.  O.  F.  v.  Pes- 

tarino    (Cal.    App.) 297 

Suck  V.  Henne  (Cal.  Anp.) 957 

Superior  Court,  Yolo  Water  &  Power  Co. 

V.  (Cal.) 463 

Superior  Court  for  King  County,  State  t. 

(Wash.)   74 

Superior  Court  in  and  for  Imperial  County, 

Dickerson  v.  (Cal.  App.) 235 

Superior   Court   in   and   for   Los  Angeles 

County,  Crane  v.  (Cal.  App.) 606 

Superior  Ourt  in  and  for  Modoc  County, 

Frost  V.  (Cal.  App,) 206 

Superior   Court    of    Los    Angeles    County, 

Hand  v.  (Cal.  App.) 456 

Superior  Court  of   xakima  Ck>unty,   State 

V.  (Wash.) 63 

Swafford  v.  Carnation  Lumber  &  Shingle 

Co.    (Wnsh.) 92 

Swain,  Scfamaling  v.  (Cal.  App.) 680 

Swansea  Lease,  Inc.,  v.  Molloy  (Ariz.) . . .  740 
Swanson  v.  Stubb  (Wash.) 91 

Talbot     V.     Industrial     Ins.     Commission 

(Wash.)     84 

Tallent,  Kent  v.   (Okl.) 422 

Taylor,  Saylor  v.  (Cal.  App.) 843 

Taylor,   Saylor  v.   (Cal.  App.) 845 

Thaxton  v.  State  (Okl.  Cr.  App.) 026 

Thayer  v.  State  (Okl.  Cr.  App.)   931 

Thomas,  Patterson  Glass  Co.  v.  (Cal.  App.)  190 
Thompson  v.  Southern  Pac.  Co.  (Cal.) ....  15.3 

Thomson  v.   La  Fctra   (Cal.) 102 

Tiger,   Howe  v.  (Okl.) 083 

Title   Guarantee  &  Trust  Co.  v.  Garrott 

(Cal.    App.) 470 

Title  Insurance  ft  Trust  Co.  v.  Loa  Angeles 
Couaty  (Cal.  App.) 683 


XT 

Page 

Todd  T.  Orctttt  (CaL  App.) 968 

Tozai  Co.,  JacoDson-Reimerg  Go.  t.  (CaL 

App.)     466 

Tracy,  Kelsey  v.  (CaL  App.) 668 

Traders'  Bank  v.  Wilcox   (CaL  App.) 256 

Trainor-Desmond    Co.,    Ratzlaff    v.    (Cal. 

App.)    269 

Traynor,  City  of  Portland  t.  (Or.) 933 

Trigaros,  People  v.  (CaL  App.) 668 

Trulsson     v.    Southern     Fac.     Qo.     (CaL 

App.)     6Sn 

Tucker  v.  Leonard,  two  cases  (OkL) 007 

Turben  v.  Douglass  (OkL)   881 

Umpqua  Valley  Fruit  Union  y.  North  Pac. 
Fruit   Distributors    (Wash.) 101 

Underwood,  Walberg  y.  (CaL  App.) 254 

Union  Bank  v.  Mandeyille  (N.  M.)  894 

United  Railroads  of  San  Francisco,  Cor- 
mond  V.  (Cal.  App.) 218 

United  Railroads  of  San  Francisco,  Expos- 
ito  V.  (Cal.  App.) 676 

United  States  Farm  Land  Co.  t.  Darter 
(CaL    App.) 696 

United  States  Fidelity  ft  Guaranty  Co.  y. 
Industrial  Accident  Commission  of  Cali- 
fornia   (Cal.) 540 

United  States  Fidelity  &  Guaranty  Co.,  Los 
Angeles  Athletic  Club  y.  (CaL  App.) ...   174 

United  States  Fidelity  ft  Guaranty  Co.  of 
Baltimore,  Md.,   Storey  v.  (Idaho) 990 

D.  S.  E^delity  ft  Guaranty  Co.  y.  Reno 
Electrical  Works  (Ney.) 386 

United  Verde  Copper  Co.  y.  Wiley  (Ariz.). .  7.H7 

Urquhart,  State  y.  (Wash.) 121 

Vaden,  Webb  y.  (Okl.) 480 

Vallejo  V.  Burrows  (Cal.) ,..  617 

Van  Degrift  v.  MuUen  (Cal.  App.) 351 

Van  Ness,  McGinn  y.  (Cal.) 950 

Van  Vleet,  Ex  parte  (OkL  Cr.  App) 986 

Vickery,  McManainan  v.  (Cal.  App.) 229 

Vinson  v.  Davis  (Okk) 902 

Vollmer  v.  Wheeler  (Cal.  App.> 264 

Wagnon,  Slankard  v.  (CaL) 662 

Wnlberg  v.   Underwood  (CaL  App.) 254 

Waldon  v.  State  (OkL  Cr.  App.) 637 

Walla    WaUa    VaUey    R.    Co.,    Kent    v. 

(Wash.) 87 

WalHngford  y.  Alcorn   (Okl.) 72« 

Walton,  Benjamin  y.  (CaL). 629 

Wangenheim  v.  Gamer  (CaL  App.) 670 

Ward  y.  Southern  Pac.  Co.  (CaL  App.)..  694 

Wardall,  State  v.  (Wash.) 67 

Warren  Bros.  Co.  v.  Boyle  (CaL  App.)....  706 

Wasson,  Gustafson  v.  (Cal.  App.) 352 

Wasson,  Springer  v.  (N.  M.) 898 

Watt  V.  State  (Okl,  Cr.  App.) 612 

Watterson   v.   Hillkde   Water   Co.    (Cal. 

App.)    502 

Watterson  v.  Owens  River  Canal'  Co.  (CaL 

App.)     816 

Webb  V.  Vaden  (OkL) 480 

Weber    County,    Pingree    Nat.     Bank    v. 

(Utah)  334 

Webster  y.  Motor  Parcel  Delivery  Co.  (CaL 

App.)   220 

Weeks  v.  State  (OkL  Cr.  App.)  932 

Wcichers  v.  Dehail  (CaL  App.) 187 

Welch  y.  Johnson  (Or.) 776 

Welch,    Western    California   Land   Co.   v. 

(CaL  App.) 1C9 

Werner  v.  Graham  (Cal.) 945 

Western    California    Land    Co.    v.    Welch 

(CaL    App.) ' 169 

Western  Wholesale  Drug  Co.,  Pacific  West- 
em  Commercial  Co.  y.  (Cal.  App.) 287 

Whalen,  State  y.  (Wash.) 130 

Whatley  v.  State  (OkL  Cr.  App.)  023 

Wheeler,  Vollmer  v.  (CaL  App.) 264 

Wheeler  v.  Widcner  (Okl.) 407 

White,    Home   Builders'    Lumber    Co.   v. 

(Okl.)  725 


Digitized  by 


Google 


XVI 


183  PACIFIC  REPORTER 


Page 

White  Co.  V.  Wlnton  (Cal.  App;) 277 

Whitehead  Coal  Mining  Co.  t.   Schneider 

(Okl.)    49 

Whitney,  National  Bank  v.  (Cal.) 789 

Wible  V.  Bakersfield  <Cal.  App.) 2»J 

Wichita  Falls  &   N.  W.  R.  Co.  ▼.  J.  J. 

Brown   Co.    (Okl.)    889 

WJdener,  Wheeler  v.  (Okl.) 407 

Wilcox,  National  Surety  Co.  v.  (Cal.  App.)  701 

Wilcox,  Traders'  Bank  v.  (Cal.  App.) 256 

Wilde,  Hop  Wah  v.   (Cal.  App.) 164 

Wilde,  Sam  Kee  v.  (Cal.  App.) 164 

Wiley,  United  Verde  Copper  Co.  v.  (Ariz.)  737 

Wilhite  V.  State  (Okl.  Or.  App.)   C2;-) 

Wilkin,   Ringer  v.   (Idaho) 980 


Page 
WiUapa  Ixunber  Co.,  Duncan  Lumber  Oo. 

V.  (Or.) 476 

Williams  v.  Carver  (Cal.  App.) 6e5» 

Williamson  v.  Williamson  (Cal.  App.) ....  801 

Wilson,  Clark  v.  (Wash.) 103 

Wilson  V.  State  (Okl.  Cr.  App.) 6l;i 

WinemiUer  v.  Page  (Okl.) 601 

Winton,  W.  J.  White  Co.  v,  (Cal.  App.)..  277 

Withers  v.   Bousfield  (Cal.  App.)    855 

W.  J.  White  Co.  v.  Winton  (Cal.  App.)..  277 

Wright  V.  Allen  (Ol.  App.) 2(il 

Wright  &  Co.  V.  Douglas  (Wyo.) 78(5 

Wyatt,  Boothe  v.  (Utah) 323 

Yolo  Water  &  Power  Co.  y.  Superior  Court 
(Cal.)   403 


See  End  of  Index  for  Tables  of  Pacific  Cases  in  State  Reports 

t 


Digitized  by 


Google 


THE 


PACIFIC  REPORTER 

VOLUME  183 


NEWWtAN  V.  MULTNOMAH  FUEL  CO. 
(Supreme   Court   of   Oregon.     July  29,  1919.) 

1.  FBAUDiJ,  Statute  of  «=»89(8)  — Sam  or 
Goods— Acceptance  or  Pabt. 

Where  the  oral  buyer  of  2,600  cords  of 
wood  received  and  accepted  at  least  150  cords, 
the  case  came  iritbin  the  exception  to  the  stat- 
ute of  frauds  (L.  O.  L.  J  808,  subd.  5)  provid- 
ing that  an  agreement  for  the  sale  of  person- 
alty at  a  price  not  less  then  |50  most  be  in 
writing,  unless  the  buyer  accepted  and  r«oeived 
■ome  part  of  the  property. 

2.  Sales  «=»383— Action  fob  Bbeach— Dam- 
AOES— Eyidence. 

In  an  action  for  breach  of  a  contract  to  pTJr- 
chase  and  pay  for  cordwood  cut  'by  plaintiff, 
plaintiff's  testimony  as  to  the  cost  of  the  stump- 
age  and  of  the  cutting  and  hauling  hdi  to  af- 
ford  a  basis  for  the  computation  of  daoiages. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;  O.  U.  GanteiibelD,  Jud^e. 

Action  by  C.  L.  Newman  against  the  Mult- 
nomah Fuel  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  plaintiff  alleges  that  the  defendant  is 
an  Oregon  corporation;  that  about  July  1, 
1915,  be  entered  Into  a  parol  agreement  with 
it  by  which  he  was  to  sell,  and  the  defendant 
was  to  purchase,  not  less  than  2,500  cords 
of  wood  by  March  1,  1916;  and  that  said 
wood  was  to  be  delivered  as  ordered,  at  the 
contract  price  of  $3.50  per  cord  for  No.  1, 
and  $3  per  cord  for  No.  2  wood,  t  o.  b.  Port- 
land, payment  to  be  made  within  ten  days 
after  receipt  and  measurement  by  the  de- 
fendant. The  complaint  recites  that,  pursu- 
ant to  said  contract,  the  plaintiff  bought  from 
the  defendant  one  team  of  horses  at  the 
price  of  $500  and  agreed  that  the  amount  of 
the  purchase  should  be  taken  out  of  the  pro- 
ceeds of  the  sale  of  600  cords  of  wood,  and 
that  this  subsequent  agreement  for  the  pay- 
ment of  the  purchase  price  of  the  team  was 
reduced  to  writing  on  July  6,  1916. 

The  plaintiff  says  that,  pursuant  to  the 
verbal  agreement  of  July  1,  1915,  he  entered 


Into  a  contract  with  other  parties,  for  stump- 
age,  cutting  and  hauling  the  wood,  and  pur- 
chased materials  necessary  to  carry  out  the 
agreement;  that  he  has  at  all  times  been 
ready,  able,  and  wllUng  to  cany  out  bis  part 
of  the  contract;  that  prior  to  November, 
1915,  the  defendant  kept  the  contract  and 
purchased  about  6S0  cords,  but  at  that  time 
the  plaintiff,  at  the  defendant's  request,  cut 
tli«  amount  of  bis  shipments  alwut  one-half, 
and  in  Deoembei,  1916,  the  defendant  re- 
quested him  to  stop  all  shipments  for  the 
time  being,  but  continued  to  affirm  its  agree- 
ment and  advised  plaintiff  that  it  would  soon 
use  "at  least  one  carload  of  wood  per  day, 
and  could  use  all  the  wood  it  had  contracted 
for."  It  is  further  averred  that  the  plaintiff 
continued  to  cut  the  wood  and  endeavored  to 
comply  with  the  contract,  and  that  on  Febru- 
ary 28,  1916,  the  defendant  informed  him 
that  it  would  not  take  any  more  wood,  and 
ever  since  has  refused,  and  still  refuses,  to 
carry  out  its  agreement,  by  reason  whereof 
the  plaintiff  has  been  damaged  in  the  sum  of 
$1,600. 

Aftor  denying  all  the  material  allegations 
of  the  amended  complaint,  for  a  further  and 
separate  answer  the  defendant  alleges  that 
on  July  6,  1916,  It  entered  into  a  written  con- 
tract with  the  plaintiff,  which  Is  pleaded  in 
htec  verba,  and  further  avers : 

"Said  written  contract  constitutes  the  only 
contract  for  the  purchase  of  any  definite  quan- 
tity of  wood  by  defendant  from  plaintiff,  and 
said  contract  was  snbseqnently  fully  executed 
and  discharged  by  both  parties  thereto. 

"That  the  purchase  of  said  team  of  horses 
from  defendant  and  the  purehase  of  600  cords 
of  wood  by  defendant  from  plaintiff,  as  set  forth 
in  said  written  contract  and  subsequently  car- 
ried out,  formed  no  part  of  and  had  no  connec- 
tion whatsoever  with  any  other  contract  or  un- 
derstanding which  this  defendant  had  with  the 
plaintiff  for  the  purchase  of  wood  or  other- 
wise." 

The  defendant  also  alleges  that  after  the 
completion  of  the  written  contract  there  was 
an  understanding  that  the  plaintiff  should 
continue  to  furnish  wood  as  It  might  be  need- 
ed, at  such  times  and  in  such  amounts  as  de- 
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fendant  mlgfat  designate,  for  which  the  de- 
fendant was  to  pay  $3.60  per  cord,  and  that 
"no  wood  was  to  be  delivered  unless  ordered 
by  the  defendant,"  that  "said  arrangement 
contemplated  and  covered  only  such  quanti- 
ties of  wood  as  the  defendant  might  be  able 
to  handle  in  Its  business  from  time  to  time, 
but  that  no  definite  or  spedflc  number  of 
cords  nor  any  specific  quantity  of  wood  was 
designated  or  contracted  to  be  so  delivered." 
It  is  further  averred  that  under  such  ar- 
rangement In  and  between  the  months  of 
July,  1915,  and  February,  1916,  the  defend- 
ant repeatedly  urged  plaintiff  to  deliver  car- 
loads of  wood  as  they  were  required  by  the 
defendant  In  its  business,  that  the  plaintiff 
failed  to  make  such  deliveries,  alleging  short- 
age of  cars  and  inadequate  transportation 
facilities,  and  that  the  defendant  was  there- 
by embarrassed  in  its  business,  resulting  in 
its  damage. 

The  reply  specifically  denied  all  the  new 
matter  in  the  answer. 

When  the  plaintiff  rested  his  case,  the  de- 
fendant filed  the  following  motion : 

"We  desire  at  this  time,  your  honor,  in  order 
to  save  the  record,  to  move  the  court  for  a 
noiisuit  in  this  case,  for  the  reason  that  the  evi- 
dence of  the  plaintiff  is  not  snfScient  to  sus- 
tain the  allegations  of  the  complaint." 

The  court  sustained  the  motion,  but  after 
further  argument  reversed  Its  ruling. 

When  the  testimony  was  all  taken,  the 
court  instructed  the  Jury  in  a  charge  remark- 
able for  its  brevity.  Neither  counsel  request- 
ed any  instructions  or  took  any  exceptions. 
The  jury  found  for  the  plaintiff  for  $200. 
No  motion  was  filed  for  a  directed  verdict  or 
to  set  aside  the  verdict  rendered.  From  a 
Judgment  in  favor  of  the  plaintiff  the  defend- 
ant appeals,  claiming  that  the  trial  court 
erred  in  denying  its  motl<»i  for  a  nonsuit,  for 
the  reason  that  there  was  no  legal  evidence 
to  support  the  Judgment;  that  the  alleged 
oral  agreement  was  merged  in  the  written 
contract ;  that  there  is  no  damage  shown ; 
that,  exclusive  of  the  written  contract,  the 
parol  agreement  was  void,  because  it  was  an 
oral  contract  for  the  sale  of  personal  proper- 
ty at  a  price  exceeding  $60,  and  also  because 
of  uncertainty;  that  the  plaintiff's  alleged 
cause  of  action  was  "one  for  the  breach  of  a 
contract  arising  out  of  the  sale  and  delivery 
of  cordwood,  and  not  one  arising  out  of  the 
manufacture  of  any  article  to  be  delivered"; 
and  that  there  is  no  evidence  of  the  market 
value  of  the  wood  at  the  time  and  place  of 
delivery. 

Gebhordt  &  Hendrlckson,  of  Portland, 
for  appellant. 

Conrad  P.  Olson  and  James  R.  Bain,  both 
of  Portland,  for  respondent. 

JOHNS,  J.  (after  stating  the  facts  as 
above).   In  the  absence  of  any  requested  In- 


structions or  exceptions  to  those  which  were 
given,  a  motion  for  a  directed  verdict  or  to 
set  aside  the  Judgment,  the  overruling  of  the 
motion  for  a  nonsuit  is  the  only  question  l)e- 
fore  this  court.  While  that  motion  does  not 
point  out  or  specify  the  grounds  upon  which 
it  should  be  sustained,  it  appears  that  it  was 
argued  before  the  court,  and  after  argument 
the  court  made  this  ruling : 

"I  don't  see  how  you  can  get  away  from  the 
law,  Mr.  Olson.  It  seems  to  me  this  amounts 
to  a  sale  of  personal  property  to  the  value  of 
more  than  $60,  and,  if  bo,  the  agreement  should 
be  in  writing." 

After  further  argument  the  court  ruled: 

"Well,  this  evidence  went  in  without  objection. 
On  cross-examination  you  inquired  into  ths 
cost  of  catting  the  cordwood,  and  bo  fortlL  I 
think  I  will  change  my  ruling  on  that.  The  mo- 
tion for  a  judgment  of  nonsuit  is  denied,  and 
an  exception  is  allowed." 

It  is  aK>arent  from  this  that  in  any  event 
the  question  of  the  statute  of  frauds  was 
argued  to  and  considered  by  the  court. 

Assuming  that  the  remaining  questions 
now  urged  by  the  defendant  were  embraced 
within  the  motion  for  a  nonsuit  and  argued 
before  the  trial  court  and  are  now  legally 
before  this  court,  we  think  the  Judgment 
should  be  affirmed. 

[1]  It  appears  that  the  plaintiff  did  not 
have  any  cordwood  and  was  not  engaged  in 
the  wood  business  at  the  time  of  the  alleged 
parol  agreement,  that  the  contracted  wood 
was  then  in  the  form  of  standing  timber,  on- 
ly a'  portion  of  which  was  owned  by  the 
plaintiff,  and  that  be  had  contracted  with 
the  owners  of  timber  for  the  remainder  of 
the  2,600  cords.  It  Is  also  shown  that  under 
the  terms  of  the  alleged  contract  the  wood 
was  to  be  d^ivered  f.  o.  b.  Portland  at  the 
defendant's  place  of  business.  To  comply 
with  his  contract  it  was  necessary  for  the 
plaintiff  to  fell  the  timber,  cut  it  into  cord- 
wood, and  haul  it  to  the  railroad  for  ship- 
ment, to  purchase  tools,  to  employ  men  for 
the  cutting  and  to  procure  men,  wagons,  and 
teams  for  the  hauling.  This  was  done,  and 
the  plaintiff  was  actually  engaged  in  comply- 
ing with  his  alleged  oral  contract  The  evi- 
dence shows  that  the  plaintiff  cut  the  wood 
expressly  for  the  defendant,  and  not  for  the 
public  market,  and  that  In  fact  his  contract 
was  one  to  make  cordwood  out  of  standing 
timber  and  to  deliver  it  by  the  labor  of  man 
and  team.  The  jury  found  for  the  plaintiff, 
and  for  such  reason  we.  must  assume  that 
there  was  an  oral  contract  between  the 
plaintiff  and  the  defendant.  The  alleged 
written  contract  was  for  600  cords  of  wood, 
but  it  is  undisputed  that  the  plaintiff  deliver- 
ed and  the  defendant  accepted  650  cords  of 
wood.  It  must  follow  that  at  least  150  cords 
of  wood  were  delivered  and  accepted  under 
the  oral  contract    Subdivision  6  of  section 
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808,  Ifc  O.  L.,  known  as  the  statnte  of  frauds, 
spedfying  what  contracts  shall  be  void,  says : 

"An  agreement  for  the  JMle  of  personal  prop- 
erty at  a  price  not  less  than  $50,  unless  the 
bnyer  accept  and  receive  some  part  at  such 
personal  property.    •    •    • " 

By  the  undisputed  facts  after  verdict  the 
defendant  did  accept  and  receive  at  least  160 
cords  of  wood  on  the  oral  contract,  and  It 
did  "accept  and  receive  some  part  of  such 
personal  property,"  and  for  such  reason  the 
defendant  comes  within  tbe  exception. 

[2]  The  defendant  also  contend^  that  there 
was  no  legal  testimony  on  the  measure  of 
damages.  The  plaintiff  testified  as  to  the 
cost  of  the  stumpage  and  of  the  cutting  and 
hauling,  and  the  railroad  charges  upon  each 
cord  of  wood,  that  he  was  to  receive  $3.50 
per  cord  for  No.  1,  and  $3  per  cord  for  No.  2, 
or  doty  wood,  and  that  as  to  the  latter  there 
was  no  stumpage  charge.  From  this  evi- 
dence the  amount  of  plaintiff's  damage  was  a 
question  of  mathematics  only. 

While  the  defendant  contends  that  the  only- 
contract  which  it  ever  had  with  the  plaintiff 
was  In  writing,  and  was  for  only  600  cords  of 
wood,  the  plaintiff  alleges  that  there  was  a 
parol  agreement  for  the  sale  and  purchase  of ■ 
2,600  cords,  to  be  delivered  on  or  before 
March  1, 1916,  and  that  such  parol  agreement 
was  separate  and  distinct  from,  and  was  not 
embraced  within,  the  terms  of  the  written 
contract;  in  other  words,  that  there  were  two 
separate  and  distinct  contracts,  one  In  writ- 
ing for  500  cords  of  wood,  from  the  proceeds 
of  which  the  plaintiff  was  to  pay  $500  as  the 
purchase  price  of  the  team,  and  the  other  in 
parol,  for  2,500  cords.  That  was  a  question 
of  fact,  and  the  Jury  found  for  the  plaintiff. 
While  reasonable  men  might  nnd  would  dif- 
fer as  to  the  verdict  which  should  be  ren- 
dered, the  fact  remains  that  there  is  sufficient 
evidence  to  sustain  the  verdict  returned  by 
the  Jury.    The  Judgment  is  affirmed. 


HOTJCK  ▼,  HOUCK  et  aL* 

(Supreme  Court  of  Oregon.    July  29,  1919.) 

L  Deeds  «=>20S(1)—Deijvebt— Evidence. 

In  suit  by  a  son  against  his  mother  and  the 
other  children  of  her  and  the  deceased  father  to 
recover  the  home  farm  claimed  to  have  been 
deeded  to  him  in  consideration  of  big  agreement 
to  support  his  parents,  evidence  held  to  show 
that  it  was  not  the  purpose  of  the  parents  at 
the  time  of  the  alleged  transaction  to  deliver 
their  deed  to  the  son  or  part  with  title  to  the 
property. 

2.  Deeds  <s=»5e(3)— Delivery. 

Delivery  of  a  deed,  to  be  valid,  must  be  such 
as  deprives  the  grantor  of  the  possession  and 
control  of  the  instrument 


3.  Deeds  ®=>194(1)  — Delivebt— Bcbden  of 
Pkoof. 

In  suit  by  a  son  against  his  mother  and 
the  other  children  of  her  and  her  deceased  hus- 
band to  recover  the  home  farm  claimed  to  have 
been  deeded  to  him  in  consideration  of  his 
agreement  to  support  his  parents,  the  harden  to 
prove  delivery  of  the  deed  to  the  son  wavupon 
him. 

4.  Deeds  <s=»56(2)—Delivebt— Intention. 

In  the  absence  of  Intention  on  the  part  of 
parents  to  deliver  to  their  son  a  deed  to  the 
home  farm  in  consideration  of  bis  agreement  to 
support  them,  there  was  no  delivery  of  the 
deed. 

Department  2. 

Appeal  from  Circuit  Court,  Josephine 
County;  F.  M.  Calkins,  Judge. 

Suit  by  J.  O.  Houck  against  HUla  A.  O. 
Hbnck  and  atb»TB.-  From  decree  for  plain- 
tiff, defendants  appeal.  Reversed,  and  suit 
dismissed. 

,The  plaintiff  is  a  son  of  David  Houck,  now 
deceased,  and  HiUa  A.  C.  Houck,  who  In 
April,  1907,  were  the  owners  of  a  portion  of 
the  John  Thomas  and  Norman  Patterson  do- 
nation land  claim  situate  In  Josephine  coun- 
ty, embracing  187.23  acres.  The  defendants 
are  the  surviving  widow  of  David  Houck  and 
the  sons  and  daughters  of  David  and  Hllla  A. 
0.  Houck. 

The  plaintiff  alleges  that  In  April,  1907, 
for  a  valuable  consideration,  David  and  Hilla 
A.  0.  Houck  conveyed  to  him  "the  said  prop- 
erty and  premises  by  warranty  deed  contain- 
ing general  covenants  of  warranty,  and  the 
plaintiff  thereupon  entered  upon  said  prem- 
ises and  took  i)osse8slon  of  the  same,  and 
ever  since  has  been,  and  still  Is,  the  owner 
thereof  In  fee  simple  and  in  possession  there- 
of," and  "plaintiff  further  alleges  that  he 
failed  to  cause  said  deed  to  be  recorded,  but 
retained  the  same  awaiting  a  convenient  time 
for  transmitting  the  same  to  the  recording 
officer  of  said  county,  and  that  subsequently 
the  defendant  Hllla  A.  O.  Houck,  or  some  of 
the  other  defendants  herein,  wrongfully  and 
unlawfully,  and  without  right  or  authority 
so  to  do,  destroyed  said  deed,  and  by  reason 
thereof  the  plaintiff  has  been  deprived  of  hit 
muniment  of  title  to  said  lands,  and  is  un- 
able to  complete  his  record  title  of  the  same.'' 
It  is  then  averred  that  subsequent  to  the  ex- 
ecution of  the  deed  David  Houck  died,  that 
the  plaintiff  and  the  defendants  are  his  only 
heirs,  and  that  the  latter  dispute  the  plain- 
tiff's title  and  claim  that  he  has  no  right  in 
the  property,  although  be  is  the  owner  in 
fee  simple.  He  prays  that  he  be  decreed 
such  owner  and  entitled  to  possession  of  the 
premises. 

An  of  the  defendants  except  George  HouCk 
filed  a  Joint  answer,  in  which  it  is  admitted 
that  in  April,  1907,  Hilla  A.  C.  Houck  and 


4ts»For  other  cases  sea  same  topto  and  KBY-NUMBSa  In  all  Ker-Namlwrad  Difests  and  IndazM 
•RehC'arlDS  denied  September  9,  1919. 
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David  Houck  were  tbe  owners  of  the  premis- 
es in  controversy,  but  ttiey  deny  the  execu- 
tion of  tbe  deed  to  tbe  plaintiff,  tbat  fbe 
latter  ever  had  possession  of  the  deed,  that  It 
was  ever  destroyed,  or  that  the  plaintiff  ever 
had  or  now  has  any  interest  in  tbe  premises 
ezcep*  as  an  heir  of  David  Houck,  deceased. 

For  a  first  further  and  separate  answer  it 
is  alleged  that  in  1903,  as  tbe  result  of  illness 
and  detdlity  from  old  age,  David  Houck  be- 
came demented  and  of  feeble  mind,  which 
affliction  continued  to  grow  and  was  in  prog- 
ress up  to  the  time  of  his  death  on  May  13, 
1908;  that  during  this  period  bis  faculties 
were  so  impaired  as  to  render  him  wholly  ir- 
responsible to  care  for  himself,  to  transact 
any  business,  or  execute  any  deed  or  con- 
tract ;  tbat  be  was  a  constant  care  and  bur- 
den to  bis  wife ;  and  tbat  at  the  time  of  his 
death  he  was  77  years  of  age,  and  his  wife  was 
more  than  70  years  old.  It  is  further  alleged 
tbat  by  reason  of  the  mental  and  physical 
condition  of  his  parents  and  tbe  indacements 
and  promises  of  the  plaintiff,  tbe  defendant 
HlUa  A.  C.  Houck,  in  April,  1907,  entered  into 
a  contract  with  him  by  which  he  promised 
and  agreed  to  care  for  his  father  and  mother 
during  the  remainder  of  their  lifetime  and 
furnish  all  their  necessities  and  comforts, 
to  pay  tbe  taxes,  keep  up  the  Improvements, 
and  cultivate  the  premises  in  a  prudent  man- 
ner, in  consideration  of  which  Hilla  A.  C. 
Houck  agreed  with  tbe  plaintiff  tbat  upon 
ber  death  be  should  have  an  undivided  half 
interest  in  the  premises ;  tbat  he  should  have 
possession  thereof  for  his  own  use,  and  of 
the  personal  property  thereon,  until  ber 
death;  and  that  such  half  interest  was  of 
the  reasonable  value  of  $5,000  to  $10,000  and 
of  the  rental  value  of  $100  per  annum. 

It  is  averred  that  soon  after  the  execu- 
tion of  tbe  contract  the  plaintiff  began  a 
system  of  neglect  and  disregard  and  pursued 
an  unnatural  course  of  conduct  toward  bis 
parents ;  that  be  left  the  state  of  Oregon  and 
was  absent  for  a  period  of  about  six  months ; 
that  the  premises  were  left  entirely  in  charge 
of  his  mother,  in  violation  of  the  contract; 
that  the  plaintiff  knew  David  Houck  required 
constant  care,  nursing,  and  attention;  tbat 
after  the  latter's  death  be  continued  to  vio- 
late his  agreement  and  failed  and  n^lected 
to  provide  or  care  for  his  mother,  leaving  her 
entirely  to  her  own  resources,  and  the  char- 
ity of  ber  other  children ;  that  he  failed  to 
pay  the  funeral  expenses  or  provide  a  monu- 
ment for  his  father;  tbat  such  expenses  were 
paid  by  his  mother  out  of  tbe  money  which 
she'  received  as  the  pension  of  her  deceased 
husband;  and  that  by  reason  of  such  mis- 
treatmmt  and  neglect  Hilla  A.  C.  Houck  left 
the  premises  in  1910,  in  order  to  regain  her 
health  and  strength,  and  lived  with  ber  other 
(diildren  for  about  one  year.  It  is  alleged 
tbat  upon  ber  return  in  1911  she  was  ill  and 
tmable  to  work,  and  on  account  of  tbe  con- 
tinued neglect  by  tbe  plaintiff  in  vi<riatioo  of 


Ms  contract,  and  for  her  comfort  And  protec- 
tion, she  finally  left  the  plaintiff,  since  which 
time  she  baa  resided  with  ber  otb&c  chil- 
dren, and  that  by  the  acts  of  the  plaintiff  she 
is  fnlly  discharged  and  relieved  from  carry- 
ing out  the  provisions  of  the  contract 

For  a  second  further  and  separate  answer 
tbe  defendants  aver  that  between  tbe  years 
1908  and  1916,  tadusive,  tbe  plaintiff  had 
the  exclusive  use  of  the  disputed  property, 
and  tbat  tbe  reasonable  rental  value  thereof 
is  $100  per  annum,  and  tbat  Hilla  A.  G.  Houck 
is  the  duly  appointed,  qualified,  and  acting 
administratrix  of  the  estate  of  David  Houck, 
deceased ;  wherefore  defendants  pray  for  an 
accounting  for  the  rental  value  of  tbe  prem- 
ises and  Judgment  for  tbat  amount. 

As  a  reply  the  plaintiff  admits  that  he  en- 
tered into  a  contract  with  Hilla  A.  C.  Houck 
and  David  Houck  during  the  latter's  life, 
in  April,  1907,  wherein  he  agreed  to  care  and 
provide  for  them  and  to  furnish  them  with 
necessities  during  their  lifetime,  and' that  he 
has  been  in  possession  of  tbe  premises  during 
tbe  years  1908  to  1916,  "except  up  to  and  in- 
cluding 1910,  when  the  premises  were  being 
operated  by  a  lessee."  He  further  admits 
that  there  has  never  been  an  accounting,  but 
denies  all  other  material  allegations. 

Tbe  trial  court  made  findings  sustaining 
the  allegations  of  tbe  complaint  and  to  the 
effect  that,  wliile  tbe  deed  and  contract  were 
in  the  custody  and  possession  of  the  defend- 
ant Hilla  A.  C.  Houck,  she  destroyed  them 
without  the  knowledge  or  consent  of  the 
plaintiff;  that  upcm  the  service  of  the  sum- 
mons in  this  suit,  and  without  Just  cause, 
she  left  the  premises  where  the  plaintiff  re- 
sides, and  has  refused  and  still  refuses  to 
accept  maintenance  and  support  furnished  by 
the  plaintiff  under  the  provisions  of  the 
contract;  that  such  acts  on  ber  part  were 
without  Just  cause;  tbat  tbe  defendants 
knew  d(  the  execution  of  tbe  deed  and  con- 
tract; and  that  they  bad  never  made  any 
objection  to  the  manner  of  performing  the 
agreement  prior  to  tbe  filing  of  the  answer 
in  this  suit.  Upon  such  findings  the  court 
made  conclusions  of  law  and  based  thereon 
rendered  a  decree  in  favor  of  tbe  plaintiff, 
from  which  the  defendants  apipeal,  assigning 
ten  alleged  errors. 

George  W.  Colvlg,  of  Grants  Pass,  and 
Fred  A.  Williams,  of  Salem,  for  appellants. 

H.  D.  Norton,  of  Grants  Pass,  for  re- 
spondent. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  claims  that  in  April, 
1907,  his  father  and  mother  executed  to  him 
a  warranty  deed  by  which  they  conveyed  the 
premises  in  dispute,  that  he  then  became, 
ever  since  has  been,  and  now  is  the  owner 
thereof  in  fee  simple,  and  that  be  then  took, 
and  has  ever  since  retained,  possession. 
The  defendants  specifically  deny  each  of 
these  contenttons. 
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The  complaint  to  sOiatt  as  to  any  contract 
between  tbe  plaintiff  and  his  parents.  The 
defendants  allege  the  execution  of  a  contra'ct 
between  the  plaintiff  and  the  defendant 
HlUa  A.  O.  Honck  only  by  which  the  plaintiff 
agreed  to  care  and  provide  for  both  of  his 
parents  during  their  lifetime,  in  considera- 
tion of  which  the  mother  promised  to  convey 
to  him  her'  undivided  half  interest  in  the 
property  effective  upon  ber  death,  pending 
which  lie  was  to  have  the  use  and  possession 
of  the  premises.  The  reply  "admits  that  the. 
plaintiff  and  the  defendant  Hllla  A.  O.  HonCk 
and  her  said  husband  while  Uring  entered 
into  a  contract  on  or  about  April,  1907, 
wherein  the  plaintiff  agreed  to  care  and  pro- 
ride  for  the  said  Hllla  A.  O.  Honck  and  her 
husband  during  their  lifetime." 

The  land  was  free  of  any  incumbrance  and 
had  a  reasonable  value  of  from  $10,000  to 
$12,000.  The  liabilities  of  the  parents,  If 
any,  did  not  exceed  $200.  At  the  time  oC  the 
alleged  transaction  the  son  George  had  a 
5-year  lease  of  the  premises,  which  he  took 
In  1906,  holding  the  property  nntll  1910  at 
an  agreed  annual  rental  of  $100. 

David  Houck  was  a  Grand  Army  man, 
receiving  a  government  pension.  He  was 
about  77  years  old,  and  his  wife  was  pagt  70. 
Tbdr  life  was  simple  and  their  wants  were 
few.  The  mother  was  then  able  to  attend 
to  her  household  datlee  and  was  well  and- 
active  for  one  of  her  age.  The  father  was 
more  or  less  helpless  and  In  need  of  care  and 
attention. 

After  some  correspondence  between  them, 
the  plaintiff,  who  was  then  26  years  old,  re- 
turned from  Nevada,  where  be  was  working 
In  the  mines,  to  the  home  of  his  parents. 
Within  6  days  after  be  came  back  he  went  to 
Kerby  and  »nployed  J.  H.  Austin,  an  attor- 
ney, to  come  to  the  family  home  and  prepare 
some  papers.  For  that  purpose  the  attorney 
brought  with  him  his  wife,  Isabel  Austin, 
who  acted  as  his  clerk,  and  a  typewriter. 
.After  some  conversation  with  the  old  folks, 
from  whom  a  description  of  the  property  was 
Obtained,  Isabel  Austin,  under  the  direction 
of  J.  H.  Austin,  prepared  a  deed  to  the  land 
In  question,  using  a  blank  form,  and  In  con- 
nection therewith,  as  a  part  of  the  transac- 
tion, In  consideration  of  the  deed  a  contract 
was  prepared  by  which  the  plaintiff  was  to 
take  care  of  and  provide  for  his  parents  for 
the  remainder  of  their  lives.  Before  the  ex- 
ecution the  agreement  was  read  over  to  Da- 
vid Houck,  and  the  deed  and  contract  were 
then  duly  executed  by  the  respective  parties. 

Many  other  points  are  raised,  but  the  vital 
question  is  as  to  whether  the  papers  were 
ttJen  actually  delivered  and  whether  the  con- 
tract was  executed  or  executory.  The  plain- 
tiff claims  that,  at  the  time  of  the  execution 
of  the  papers  bis  father  and  mother,  the 
attoi;ney,  Austin,  Mrs.  Austin,  Cy  Ducommun, 
and  himself  were  present,  and  that  Ducom- 
mun and  Mrs.  Austin  acted  as  witnesses. 


This  traasaAtlaa  took  place  about  AprU  25, 
1907,  and  the  consideration  in  the  deed  was 
$1.  Ooncernlng  the  disposal  of  the  papers, 
the  plaintllt  testified  as  foUows; 

"Q.  What  was  done  with  the  deed  upon  its 
being  executed  by  the  parties?  A.  It  was  turn- 
ed over  to  me,  and  I  gave  It  to  my  mother  to 
keep. 

"Q.  Was  it— yon  say  it  was  turned  over  to 
you;  explain  what  was  done  In  the  way  of 
turning  it  over  to  so°-  A.  Well,  after  it  was 
all  drawed  up,  signed,  it  was  handed  to  me. 

"Q.  Into  yonr  hands?    A.  Yes. 

"Q.  How  long  did  you  keep  it  In  your  per- 
sonal custody?  A.  Well,  it  was— I  gave  It 
to  my  mother  to  put  with  the  other  papers ;  she 
always  kept  all  of  the  papers. 

"Q.  What  was  the  purpose  In  giving  it  to 
your  mother:  what  was  the  arrangement,  if 
any,  about  tiiat?  A.  Well,  for  safe-keeping,  I 
suppose. 

"Q.  Was  there  anything  said  about  recording 
It?  A.  Tea;  she  said  now  to  have  that  pat  on 
•record. 

"Q.  Who  said  -that?  ^.  My  mother,  right 
there. 

"Q.  What  did  yon  say?  A.  Well,  I  dont 
remember  just  th«  words  I  said,  now. 

"Q.  Did  yon  put  it  on  record?  A.  Ko;  I 
didn't 

"Q.  Why  not?    A.  I  Just  neglected  it 

"Q.  I  understand  yon  to  say  that  there  was 
a  contract  also  drawn.  A.  Yes,  sir.  •  •  • 
Yes;  tbere  was  a  contract  separate  from  the 
deed. 

"Q.  Who  signed  the  instrument?  A.  My  fa- 
ther aad  mother  and  mysdf. 

"Q.  What  was  done  with  that  instrument 
when  it  Was  signed  up?  A.  That  was  just 
pinned  to  the  deed. 

"Q.  Now,  have  yon  ever  seen  those  instru- 
ments since  they  were  left  with  your  motiier 
for  safe-keeping?    A.  No;    I  have  not 

"Q.  Do  you  know  what  became  of  them  after- 
wards? A.  Only  through  hearsay;  I  heard 
they  was  burned  up. 

"Q.  When  did  yon  first  learn  that  this  deed  . 
t)ad   been  destroyed?     A.  Abont  1913. 

"Q.  Did  yon  try  to  get  the  papers  afterwards 
for  recording?    A.  No. 

"Q.  What  did  this  contract  provide  that  you 
should  do  in  the  way  of  maintenance  and  sup- 
port? A.  It  just  stated  I  was  to  take  care 
of  my  father  and  motliec  tbeir  lifetime. 

"Q.  Now,  Mr.  Houck,  wliat  did  you  do  in 
the  way  of  providing  for  them  and  performing 
your  part  of  the  contract?  A.  I  done  tiie  best 
i  could. 

"Q.  Well,  go  ahead  and  tell  the  court  in  a 
gaaeral  way  about  that.  A.  I  provided  for 
the  bouse  in  every  way. 

"Q.  State  whether  or  not  you  furnished  them 
the  necessaries  of  life  there.  A.  Yes;  I  did. 
I  always  furnished  the  table. 
■  "Q.  Now  who— where  did  you  live  after  that 
contract  was  made?  A.  Lived  on  the  home 
ranch. 

"Q.  Right  on  this  ranch  which  was  the  prop- 
erty in  contnvversy  now?  A.  Yea ;  except  about 
six  months  I  went  away  to  work  one  time. 

"Q.  Now,  where  did  your  mother  and  father 
live  thereaftar?  A.  They  lived  at  the  home 
ranch. 
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"Q.  In  the  same  honae  -witt  yon?  A.  Tes, 
air. 

"Q.  How  long  did  your  father  live  after  this 
transaction  was  entered  into?  A.  Aboat  IS 
months."  ' 

The  evidence  shows  that  his  mother  con- 
tinued to  lire  with  liim  until  1916,  when  she 
left,  and  that  the  occasion  of  her  leaving  was 
the  service  of  the  summons  in  this  suit  The 
plaintiff's  further  testliiiony  follows: 

"Q.  I  will  ask  yon  to  state  whether  or  not 
your  mother,  before  yon  commenced  tliis  suit, 
whether  or  not  she  repudiated  this  deal  tliat 
you  had  made.    A.  Tea;  she  did. 

"Q.  Was  that  in  personal  conversation  with 
you  or  otherwise?  A.  In  personal  conversa- 
tion. 

"Q.  Go  ahead  and  state  what  she  said  now 
about  it.  A.  Well,  at  different  times  she  or- 
dered me  away. 

"Q.  And  what  was  said  about  carrying  out 
the  contract  so  far  as  she  was  concerned?  A. 
There  was  nothing  said  about  that. 

"Q.  You  mean  she  ordered  you  off  the  place 
at  different  times?     A.  Tee.     •     •     • 

"Q.  And  who  was  at  home  at  the  time  you 
got  home,  who  was  making  the  home  there? 
A.  My  brother  George  had  the  place  rented. 

"Q.  How  long  before  that  had  you  discussed 
the  matter  of  deeding  you  the  premises  togeth- 
er with  the  contract  to  take  care  of  your  father 
and  mother?    A.  Never  discnssed  it  at  all. 

"Q.  Had  you  ever  discussed  it  with  any  of 
the  members  of  the  family?    A.  No,  sir. 

"Q.  Had  you  broached  the  subject  at  all  to 
your  mother  and  father?    A.  No,  sir. 

"Q.  Tou  remember  this  Mr.  Austin  was  your 
attorney,  was  he?  A.  He  drawed  up  the  con- 
tract and  deed. 

"Q.  Was  he  your  attorney;  did  you  hire  him? 
A.  I  paid  him.' 

"Q.  What  was  said,  who  broached  the  sub- 
ject of  deeding  this  land  to  yourself,  your  moth- 
er and  your  father  or  yourself?  A.  They  had 
me  come  from  Nevada;  that  is  the  promise  they 
made  me,  if  I  would  come  back  and  take  ca^e 
of  them,  they  would  deed^me  the  ranch. 

"Q.  Who  made  you  the  promise?  A.  My  moth- 
er and  oldest  brother,  •  •  •  David  EI- 
wood." 

He  also  testifled  that  his  father  was  an  old 
man,  in  poor  health.  In  regard  to  caring  for 
his  parents,  he  said: 

"Q.  What  do  yon  mean;  was  that  all  there 
was  to  it,  just  that  you  should  take  care  of 
them?  A.  And  for  the  consideration— the  con- 
sideration in  the  contract  was  tliat  I  should 
have  the  property. 

"Q.  And  in  case  yoo  didn't  take  care  of 
them  or  didn't  look  after  them,  then  the  prop- 
erty was  to  go  back 'to  them?  A.  Why,  I  suI^ 
pose  so. 

"Q.  Is  that  the  idea?  A.  Tes,  sir;  I  sup- 
pose that  is  what  the  contract  was  for.    •    •    • 

"Q.  Who  did  you  say  had  the  running  of 
the  ranch  at  that  time?    A.  My  brother  George. 

"Q.  How  long  was  his  lease,  when  did  his 
lease  expire?  A.  He  had  the  randi  for  five 
years;   he  had  four  years  more. 


"Hi.  And  did  jtn  aako  any  objeetiDn  to  fibis 
lease?    A.  No;   I  didn't 

"Q.  You  didn't  make  any  objection  to  It?  A. 
Only  tliat  he  was  to  furnish  their  table;  that 
is  what  they  told  me;  I  never  saw  the  lease; 
and  they  claimed  he  was  to  furnish  their  ta- 
ble, and  he  did  not  do  it,  and  tliat  is  all  the 
objectionB  I  made. 

"Q.  What  did  yoa  do  towards  taking  care 
of  your  father  apd  mother  from  that  time  on? 
A.  X  provided  the  table  and  the  house." 

He  also  testifled  that  his  mother  went  to 
Portland  in  1911,  and  was  gone  about  U 
months,  and  he  gave  her  $15  when  she  left 
and  sent  her  $20  when  she  was  coming  home. 
Regarding  any  advances  of  money  made  to 
hi^m  by  his  mother,  be  testifled  on  cross-ex- 
amination as  follows: 

"Q.  Have  you  ever  repaid  your  mother  for 
any  of  these  advances  she  has  made  to  you? 
A.  She  only  made  one,  $20. 

"Q.  That  is  all  she  ever  made  to  yon?  A. 
Yes,  sir. 

"Q.  Did  yon  ever  repay  her  for  the  |30  or 
for  the  tombstone  that  she  put  up  at  yonr  fa- 
ther's grave?    A.  No,  sir. 

"Q.  And  yoa  never  offered  to  repay  the  hoy 
that  took  care  of  her  in  1910  when  you  were 
away;  you  have  never  offered  to  repay  them, 
have  you?  ^  They  have  never  asked  me  for 
anything.     •    •     • 

"Q.  How  long  did  Robert  live  with  the  fam- 
ily after  yon  went  into  possession  of  the  prem- 
ises?   A.  He  has  been  there  until  last  spring. 

"Q.  Well,'  if  yon  did,  when  you  did  leave  the 
ranch  who  was  there  to  take  care  of  your  moth- 
er? A.  Well,  Robert  was  there  when  I  was 
away ;  he  stayed  there  all  of  the  time." 

When  the  defendant  HiUa  A.  O.  Honck 
was  seriously  111  in  1914,  Dr.  Dickson  was 
called  from  Kerby  to  attend  her,  and  the 
plaintiff  testifies  that  his  mother  paid  the 
doctor's  bill.  In  answer  to  the  question,  "Did 
she  ever,  complain  of  any  lack  of  attention  7' 
he  said,  "Oh,  yes;  she  was  always  complain- 
ing." 

With  reference  to  his  brother  George's 
lease,  the  plaintiff  testified: 

"A.  He  rented  it  in  1906  for  five  years,  and 
be  had  it  four  years. 

"Q.  Then  you  went  back  to  iNevada  in  10, 
didn't  you?    A.  Yea,  sir. 

"Q.  So  you  didn't  take  possession  of  the 
place  until  you  got  back  from  Nevada,  did  you, 
Mr.  Houck?  A.  Well,  I  was  there  all  of  the 
time. 

"Q.  And  you  say  your  brother  had  it  leased 
until  1910?    A,  Yes,  sir. 

"Q.  He  run  the  ranch  there?  A.  He  run  die 
ranch  there,  yes,  sir. 

"Q.  So  you  were  not  in  possession  of  the 
ranch  at  that  time,  were  you?  A.  No,  sir ;  that 
is,  I  didn't  run  the  ranch." 

Concemlng  the  deed  and  contract,  Mrs. 
Isabel  Austin  testifled  thus: 

"The  agreement  was,  as  nearly  as  I  can  re- 
member, a  contract  on  the  part  of  J.  G.  Houck 
to  care  for  his  father  and  mother  during  their 
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lifetiiae,  while.  th€7  agreed  Aat  he  was  to  have 
the  home  farm  and  certain  stock,  I  belieTe,  in 
return  therefor.  *.  *  *  Tbe  original  of  the 
agreement  was  deliyered,  after  being  duly  sign- 
ed, to  David  Bonck  and  Hilla  Honck.  The  copy 
or  daplicate  was,  I  tiunk,  given  to  J.  O.  Houek." 

She  stated  also  that  she  witneased  the  ex- 
ecution of  the  papers. 

J.  H.  Aoatln  testiiled  that  he  was  by  occn- 
patlon  an  attorney,  then  xesidliig  at  Kerby, 
Or.,  and  that: 

"I  drew  up  a  deed  for  David  Honck  and  his 
wife,  HiUa  A.  G.  Honck,  in  which  they  deeded 
their  farm  on  which  they  were  living  at  that 
time  to  their  son,  J.  O.  Honck.  I  also  at  the 
same  time  drew  np  an  agreement  between  the 
said  David  Houck,  Hilla  A.  O.  Honck,  and  J. 

0.  Houck.  In  this  agreement  it  was  agreed 
between  3,  G.  Honck,  their  son,  and  David 
Houck,  his  fitther,  and  Hilla  A.  C.  Houck,  his 
mother,  that  for  the  consideration  of  the  said 
deed  the  said  3.  O.  Houck  should  take  caro  of 
the  said  David  Honck  and  Hilla  A.  0.  Houck 
during  the  remainder  of  their  lives." 

The  vfltneas  stated  that  he  prepared  both 
papers  according  to  the  instructions  of  the 
plaintiff's  parents,  and  that  the  same  were 
duly  signed,  witnessed,  and  acknowledged. 
Regarding  the  delivery  of  the  papers,  be 
said: 

"The  deed  •  •  •  was  delivered  to  J.  G. 
Houck  by  David  Honck  in  my  presence,  and, 

1,  think,  in  the  presence  of  Cy  Ducommun  and 
Mrs.  Isabel  Austin  and  Hilla  A.  G.  Houck.  I 
remember  telling  J.  G.  Houck  he  shonld  have  it 
recorded,  and  he  said  something  about  doing 
■o,  and  handed  the  deed  to  his  mother." 

Cy  Ducommun,  a  witness  for  the  defend- 
ants, testified  that  he  was  not  in  Oregon,  but 
In  the  state  of  Nevada,  at  the  time  of  the 
alleged  transaction,  and  that  he  did  not  wit- 
ness either  the  alleged  deed  or  contract. 

The  defendant  Hilla  A.  G.  Houck  denied 
the  execution  of  the  alleged  deed  or  con-i 
tract  and  gave  testimony  tending  to  show 
that  no  deed  was  ever  executed  by  either 
herself  or  her  husband,  and  that  the  contract 
was  the  one  set  forth  and  alleged  in  the  an- 
swer, by  which  she  only  agreed  that,  if  the 
plaintiff  would  care  for  and  support  his  par- 
ents during  the  remainder  of  their  lives,  in 
consideration  thereof  she  would  convey  to 
him  her  undivided  half  interest  In  the  land, 
to  take  effect  at  her  death,  pending  which 
the  plaintiff  should  have  possession  of  the 
6am&     She  further  testified: 

"Q.  What  was  done  with  the  contract  or  the 
instruments  that  were  signed,  after  they  were 
signed?  A.  BIr.  Austin  turned  and  handed  it 
to  me. 

"Q.  What  did  you  do  with  it?  A.  I  took  it 
and  put  it  away. 

"Q.  How  long  did  you  have  the  custody  of 
that?  A.  Well,  I  had  it  from  the  time  it  was 
Signed  in— along  in  April,  1007— until  the  time 

that  I  started  for  Portland  in  1809  or  '10. 
•    «    • 


"Q.  What  did  that  contract  provide  for?  A. 
It  provided  for  him  to  take  care  of  me,  do  tot 
me  kindly  and  lovingly.    •    *    * 

"A.  I  says,  'Well,  what  will  be  done  with 
this?'  Now  I  am  going  to  use  his  [plaintiff' s] 
language.  He  says,  'I  don't  care  what  in  hell 
becomes  of  it  if  I  had  my  |7%  back;  I  don't 
care  if  the  ranch  went  to  hell,'  was  his  lan- 
guage that  he  used  to  me.  *  •  *  That  was 
right  there  within  15  minutes  after  they  drove 
away  with  the  buggy— in  the  buggy. 

"Q.  Jacob  Houck,  then,  never  had  this  con- 
tract in  his  possession?  A.  He  never  had  it 
right  then.  Then  and  there  when  he  used  that 
language  to  me,  thinks  I,  'Old  boy;  I  will  watch 
you  for  a  while  before  this  goes  on  record.' 
From  day  to  day  things  went  a  little  more  and  a 
little  more  until  I  could  not  pnt  up  with  it" 

The  above  Is  substanttally  all  of  the  testi- 
mony concerning  the  execution  of  the  deed 
and  contract  and  the  delivery  and  custody 
thereof. 

This  is  a  transaction  between  aged  and 
Infirm  parents,  on  one  side,  and  their  26  year 
old  son,  on  the  other,  wherein  the  papers 
were  prepared  and  acknowledged  by  an  at- 
torney employed  and  paid  by  the  son.  Nei- 
ther of  the  other  heirs  was  present  at  the 
time  or  had  any  exact  knowledge  that  the 
papers  were  executed.  Robert  Houck,  a 
brother  of  the  plaintiff,  was  then  living  on 
the  farm,  and  George  Houck,  another  broth- 
er, had  it  leased  at  that  time.  Tet,  accord- 
ing to  the  plaintifTs  own  testlmcnty,  tbey 
were  not  consulted  and  did  not  know  any- 
thing about  the  transaction.  There  ia  no ' 
evidence  of  any  friction  between  the  parents 
and  any  of  their  children,  that  they  had  any 
preference  for  one  over  the  others,  or  that 
there  was  any  reason  for  preference. 

Assuming  that  the  plaintiff's  testimony  is 
true,  and  that  be  kept  and  performed  his 
alleged  agreement, '  the  old  folks  received 
nothing  more  therefrom  than  the  privilege  of 
continuing  to  reside  where  they  had  Uved  for 
S9  years,  and  to  have  the  simple  necessaries 
of  life  furnished  them,  in  consideration  of 
which  the  plaintiff  then  received  a  fee-simple 
title  to  and  the  use  and  enjoyment  of  their 
old  home,  which  was  of  the  reasonable  value 
of  110,000  to  ¥12,000.  Outside  of  their  actual 
household  exx)ense8,  there  is  no  evidence  that 
the  plaintiff  fnmisbed  his  parents  money  in 
excess  of  |100  for  the  nine  years,  and  there 
Is  evidence  that  during  that  period  they  paid 
out  more  than  that  amount  on  the  mainte- 
nance and  upkeep  of  the  farm. 

It  must  be  conceded  that,  as  owners  in  fee 
simple,  the  parents  bad  a  legal  right  to  dis- 
pose of  their  property  by  deed  or  will,  in 
their  own  discretion.  But  this  Is  a  suit  to 
enforce  a  deed  founded  upon  a  contract. 
The  plaintiff  testified  that  there  was  a  con- 
tract, that  it  was  pinned  to  the  deed,  and 
that  together  the  Instruments  were  delivered 
to  his  mother.  According  to  his  own  state- 
ments, the  matter  was  never  mentioned  or 
discussed  between  them  thereafter,  and  he 
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was  advised  In  1918  that  bis  mother  liad 
destroyed  the  papers.  He  was  told  by  his 
attorney  to  have  the  deed  recorded,  and  the 
only  reason  -which  he  assigns  for  not  having 
done  so  Is  the  statement,  "I  just  neglected 
It"  He  further  testified  that  he  never  saw 
the  instruments  after  they  were  left  with 
his  mother  for  safe-keeping,  and  that  h« 
never  tried  "to  get  the  papers  afterwards  for 
recording." 

R.  P.  George,  a  landowner  and  nei^ibor  of 
the.  Honcks,  testified  that  at  the  time  the 
disputed  property  was  leased  by  George 
Houck  it  had  an  annual  rental  value  of  $300 
to  ?400,  and  there  is  testimony  tending  to 
show  that  it  yielded  at  least  90  tons  of  hay 
yearly,  that  it  had  a  good  water  right,  and 
that  the  cultivated  land  was  very  produc- 
tive. 

[1]  Under  all  of  Qie  facts  and  surrounding 
circumstances,  we  think  that  it  was  not  the 
purpose  or  intent  of  the  plaintiff's  parents  in 
April,  1907,  to  deliver  the  deed  or  part  with 
the  title  to  their  property.  According  to  the 
plaintiff's  testimony,  the  contract  was  pinned 
to  the  deed  and  was  the  consideration  there- 
for. He  also  stated  that  if  he  did  not  take 
care  of  his  parents  the  property  was  to  go 
back  to  them,  and  that  "I  suppose  that  is 
wliat  the  contract  was  for." 

[2}  As  to  delivery,  the  law  is  well  stated  In 
Hill  T.  Kreiger,  250  111.  408,  96  N.  E.  468: 

"In  the  case  of  an  ordinary  deed  of  bargain 
and  sale  it  is  indispensable,  whatever  means 
may  be  adopted  to  accomplish  its  delivery,  that 
the  deed  passes  b^ond  the  dominion  and  con- 
trol of  the  grantor,  nnce  both  the  grantor  and 
the  grantee  cannot  have  control  of  the  deed 
at  the  same  time." 

13  Gyc.  562,  563,  says: 

"It  is  a  general  rule,  subject  to  certain  ex- 
ceptions herein  given,  that  a  delivery  of  a  deed 
to  be  valid  must  be  such  as  deprives  the  grantor 
of  the  possession  and  of  the  control  of  the  in- 
strument ♦  •  *  It  does  not  necessarily  fol- 
low from  the  fact  that  the  grantee  has  posses- 
sion of  the  deed  that  there  has  been  a  delivery 
of  the  instrument;  for  it  may  have  come  into 
his  hands  without  any  intent  on  the  part  of  the 
grantor  to  make  a  delivery." 

8  R.  O.  li.  states  the  rule  thus:         \ 
"Delivery  is   essential   to   the  validity   of   a 
deed.     It  is  the  final  act  which  consummates 


the  deed,  is  as  neoeasaiy  as  Hm  seal  or  signa- 
ture of  the  grantor,  and  without  it  all  other 
formalities  are  ineffectual  and  the  deed  is  void 
ah  initio,  being  at  moat  a  mere  proposition  to 
convey,  which  may  be  withdrawn  at  any  time 
before  acceptance  by  the  other  party.  Delivery 
has  been  called  the  life  of  a  deed."  Page  973. 

"While  delivery  may  be  by  words  or  acts,  or 
both  combined,  and  manual  transmission  of  the 
deed  from  the  grantor  to  the  grantee  is  not  re- 
qnired,  it  is  an  indispensable  feature  of  every 
delivery  of  a  deed,  whether  absolute  or  condi- 
tional, that  there  be  a  parting  with  the  posses- 
sion of  it  and  with  all  power  and  control  over 
it  by  the  grantor,  for  die  benefit  of  the  gran- 
tee, at  the  time  of  the  delivery.  *  •  •  In 
other  words,  delivery  may  be  effected  by  any 
act  or  word  manifesting  an  unequivocal  inten- 
tion to  surrender  the  instrument  so  as  to  de- 
prive the  grantor  of  all  anthority  over  it  or 
the  right  of  recalling  it ;  but  if  he  does  not  evi- 
dence an  intention  to  part  presently  and  uncon- 
ditionally with  the  deed,  there  Is  no  delivery." 
Page  985. 


[3]  The  burden  of  proof  was  upon  the 
plaintiff.  He  was  dealing  with  his  aged  and 
Infirm  parents.  The  deed  and  contract  were 
prepared  by  an  attorney  employed  and  paid 
by  him,  and  by  his  own  testimony  it  was  an 
unconscionable  and  unreasonable  agreement 
by  which  his  parents  were  then  to  part  with 
the  title  to  all  their  property,  in  considera- 
tion of  which  he  was  to  provide  "the  house 
and  the  table."  The  house  was  their  old 
home,  and  the  table  was  largely  supplied 
with  th«  products  of^tiie  farm.  There  are 
strong  reasons  for  holding  that  this  is  an 
Instance  in  which  the  parents  should  have 
had  Independent  advice  in  the  preparation 
and  execution  of  the  deed  and  contract 
There  was  nothing  but  a  nominal  considera- 
tion to  support  the  conveyance  of  their  prop- 
erty, which  was  of  the  reasonable  value  of  at 
least  $10,000. 

'  [4]  We  hold  that  there  was  no  delivery  of 
the  deed,  and  that  upon  the  record  before  ns 
the  plaintiff  does  not  Iiave  any  standing  in 
a  court  of  equity. 

The  decree  is  reversed,  and  the  suit  dis- 
missed. 

McBRIDE,  0.  J.,  and  BEAN  and  BEN- 
NETT, JJ.,  concur. 
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McCRACKBN  ▼.  BAT  CITY  LAND  CO.* 
(Supreme  Court  of  Oregon.    July  29,  1919.) 

1.  Vendob  ard  Pubchaseb  «s>170— Txndkb 
—What  CoNSTrnrrcs. 

Plaintiff's  letter  inqfatring  wliat  balance  re- 
mained to  be  paid  on  a  land  contract  and  ex- 
pressing a  deidre  to  aecure  a  deed  as  soon  as 
possible  held  insufficient  to  show  a  tender  of 
amount  due  under  the  contract 

2.  Yen  DOB  and   Pxibohaskb   9=>58— Risoib> 
sioN  or  CemBAOT  —  Indifbiidbhi  Covb- 

_  HAMT. 

A  vendor's  agreement  to  clear  the  lotSi 
srade  street,  and  lay  a  water  main  held  an  in- 
dependent covenant  not  authorising  the  pur- 
chaser to  rescind  contract  npon  Its  breadi. 

t>epartment  1. 

Appeal  from  Circuit  Court,  Tillamook 
County;  George  R.  Bagley,  Judge. 

Suit  by  Lee  McCracken  against  tbe  Bay 
City  Land  Company,  a  corporation.  Decree 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  suit  dismissed. 

Tills  is  a  salt  to  rescind  a  contract  for  the 
purchase  of  three  lots  in  Central  addttlon 
to  Bay  City,  tbe  Tendee  being  plaintiff,  and 
the  vendor  defendant.  !nie  contract,  wbidi 
Is  set  out  In  foil  In  the  complaint,  provides 
for  monthly  payments,  and,  Inter  alia,  con- 
tains the  following  clause: 

"The  first  party  agrees  to  cut  and  grade  the 
street  at  tbe  present  level  in>  front  of  the  said 
lots,  and  to  lay  a  water  main  along  the  said 
street  in  front  of  said  lota,  and  to  clear 
the  said  lots;  all  of  these  Improvements  to  be 
delivered  free  and  without  cost  to  the  second 
party.  This  agreement  is  a  part  of  the  contract 
to  which  it  is  attached." 


Ttae  last  sentence  of  the  quotation  may  be 
explained  by  saying  that  the  instrument  was 
a  printed  form  wbidi  did  not  contain  such  a 
stipulation,  and  was  added  as  a  "rltler"  upon 
the  InslstCDt  demand  of  the  plaintiff,  before 
he  would  execute  the  agreement.  It  is  fur- 
ther alleged  that  plaintiff  has  duly  performed 
all  the  conditions  on  bis  part,  except  that 
there  was  a  balance  of  $€  as  principal  and 
$0.4'!  accrued  interest  due  on  September  20, 
1917,  and  tliat  as  to  these  amoimts  he  tender- 
ed and  offered,  in  writing,  to  pay,  and  to 
receive  a  deed  to  tbe  premises,  and  that  In 
reply  to  said  offer  be  received  a  letter  from 
defendant  stating  that  it  was  unable  to  de- 
liver a  deed  to  said  premises  until  the  30th 
of  >'0Tember,  as  It  was  unable  to  secure  a 
release  from  a  trust  deed  covering  the  prem- 
ises prior  to  that  time.  It  is  averred  that 
tbis  letter  was  the  first  notice  plaintiff  had 
that  tlie  property  was  incumbered,  and  tbat 
at  all  times  prior  thereto  defendant  had 
fraudulently    concealed    from    plaintiff    tbe 


(18SP.)   ■ 

fact  that  the  lets  were  covered  by  a,mort>- 
gage  or  a  trust  deed;  tliat  immediately  after 
receipt  of  such  letter  plaintiff,  for  the  first 
time,  went  to  Bay  City  and  inspected  the 
premises,  thereby  discovering  for  tbe  first 
time  that  defendant  had  failed  to  clear  the 
lots,  grade  the  street,  or  lay  the  water  main 
in  front  of  tlie  property.  After  pleading  his 
reUance  upon  the  terms  oC  tlie  contract, 
the  freedom  of  the  lets  from  inoambrance, 
•tc,  plaintiff  declares  tfaat  but  for  such  cower 
nants  be  would  not  have  made  tbe  payments 
wlilch  were  made:  Then  follow  tliese  para- 
graphs: 

'.fHiat,  by  teason  of  the  failure  of  defendant  to 
furnish  plaintiff  a  deed  to  said  premises  (to  clear 
said  lots  from  trees,  stumps,  etc.,  to  grade  the 
streets  so  as  to  make  it  possible  for  plabitiff  to 
have  a  means'  of  ingress  and  egress  to  said  prem- 
ies, and  to  lay  in  the  street  in  front  of  and  ad- 
jacent to  said  premises  a  water  main  for  the 
purpose  of  fumiabiiig  the  plaintiff  water  for 
domestic  purposes),  tike  premises  described  in 
the  said  contract  of  sale  are  rendered  totally 
worthless  and  useless  to  plaintiff. 

"That  among  other  terms  and  conditions  of 
said  contract  it  is  stipulated  that  time  is  tbe 
essence  at  said  agreement,  and  immediately  up- 
on discovery  that  defendant  had  falsely  and 
fraudulently  concealed  from  plaintiff  the  fact 
that  said  premises  were  mortgaged,  and  that  de- 
fendant would  be  unable  to  execute  a  deed  (up- 
on the  payment  of  tbe  last  installment  due  on 
Septcthber  20,  1917,  and  upon  discovery  of  the 
fact  that  defendant  had  failed  and  neglected  to 
dear  the  lots  and  to  grade  the  streets  in  front 
of  and  adjacent  thereto  and  to  lay  the  water 
mains  along  said  streets  in  front  of  and  ad- 
jacent to  said  lots),  the  plaintiff  notified  the  de- 
fendant in  writing  that  be  would  elect  to  rescind 
the  said  contract  and  receive  back  from  defend- 
ant the  payments  on  account  thereof  with  in- 
terest, and  thereupon  dnly  tendered  to  defend- 
ant a  quitclaim  deed  to  said  premises.  Which 
defendant  refused  and  now  refuses  to  accept*' 


These  are  followed  by  an  itemized  state- 
ment of  tbe  payments  made,  amounting  to 
$1,355.88,  bis  demand  therefor,  and  defend- 
ant's refusal. 

Tbe  answer  admits  tbe  execution  of  tbe 
contract  as  set  up  in  tbe  complaint,  admits 
the  payments  as  therein  alleged,  and,  after 
srnue  denials,  pleads  affirmatively  that  there 
was  no  time  specified  in  which  the  improve- 
ments named  in  tbe  agreement  were  to  be 
undertaken  and  completed;  that  prior  to  and 
at  tlie  time  of  the  execution  thereof  it  was 
agreed'  between  the  parties  that  such  im- 
provements wore  not  to  be  made  until 
plaintiff  was  ready  to  go  npon  and  .occupy 
the  land,  and  that  notice  of  his  intention  to 
do  so  should  first  be  given  by  him  to  defend- 
ant; tbat  plaintiff  has  not  gone  upon  the 
premises  to  use  them,  and  has  never  notified 
defendant  of  any  intention  to  do  so;  that, 
under  the  terms  of  the  contract,  the  final 
iustaliment  of  the  purchase  price,  $6,  with 


€=»For  other  eases  see  same  topic  and  KET-NUHBi(R  In  all  Key-Numbered  Digests  and  Indexes 
•Renearins  denied  September  16,  1919. 
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Bccraed  Interest  In  the  sum  of  $9.44,  became 
due  and  payable  on  September  20,  1917;  that 
plaintiff  bas  failed  and  refused  to  pay  the 
same  or  any  part  thereof ;  that  defendant  is 
now,  and  at  all  times  has  been,  ready,  able^ 
and  wUIlntr,  upon  payment  of  the  unpaid  bal- 
ance, to  deliver  to  plaintiff  a  good  and  suffi- 
cient warranty  deed,  and  that  such  a  oonvey- 
ance  has  been  duly  prepared  and  tendered  to 
plaintiff  upon  payment  of -such  balance ;  that 
defendant  has  at  all  times  compiled  with  the 
terms  of  the  contract,  and  now  Is  ready, 
able,  and  willing  to  perform  all  of  the  terms 
and  conditions  thereof. 

The  reply  admits  the  tender  of  the  deed, 
and  denies  generally  the  other  allegations 
of  the  aflirmatlTo  answer.  There  was  a  trial 
and  a  decree  In  favor  of  plaintiff,  from 
which  defendant  appeals. 

H.  T.  Botts,  of  Tillamook  CH.  T.  Botts,  of 
Tillamook,  and  John  li.  Bozorth,  of  Port- 
land, on  the  brief),  for  appellant, 
j     Wm.  H.  Trlndle,  of  Salem,  for  respondent. 

BSa^SON,  J.'  (after  stating  the  facts  as 
above).  There  are  two  questions  presented 
upon  the  appeal.  The  plaintiff  bases  his 
right  of  recovery,  first,  upon  the  theory 
that  early  In  September  he  tendered  the  bal- 
ance due  upon  his  contract  and  demanded 
his  heed,  but  that  defendant  replied  that  It 
would  be  unable  to  deliver  the  same,  for 
the  reason  that  It  could  not,  prior  to  Novem- 
ber 30tb,  secure  a  release  of  the  land  from 
the  lien  of  a  certain  trust  deed.  The  ques- 
tion raised  upon  this  proposition  Is:  Was 
there  such  a  tender  of  payment  of  the  pur- 
chase price  as  would  put  defendant  in  de- 
fault by  failure  to  make  conveyance? 

[1]  The  second  proposition  upon  which 
plaintiff  relies  is  that  the  agreement  to  dear 
the  lots,  grade  the  street,  and  lay  the  water 
main  was  a  dependent  covenant,  h  failure  to 
perform  which  would  entitle  him  to  rescind. 
Considering  these  in  tlie  order  thus  indicated, 
we  note  that  the  evidence  of  a  tender  of  the 
purchase  price  Is  as  follows:  On  September 
12,  1917,  plaintiff  wrote  and  mailed  to  de- 
fendant a  letter  in  these  words : 

"Salem,  Or.,  9/12,  1017. 

"Bay  City  Land  Co.,  Portland,  Or.— Gentle- 
men: I  will  be  glad  if  you  will  please  inform 
me  how  near  finished  my  payments  are  as  I 
have  received  no  notice  for  Sept.  If  I  am  not 
mistaken  there  is  not  much  more  to  pay  and 
Fm  anzlons  to  get  my  deed  and  have  it  done 
with.  .Hope  to  bear  soon  and  that  your  part  of 
the  contract  is  also  fulfilled  so  I  may  have  clear 
title.  Let  me  hear  at  once,  and  also  if  there 
is  any  chance  to  sell  it,  and  oblige,  Respectfully, 
Lee  McCracken.    2610  Maple  Ave.,  Salem,  Or." 

The  plaintiff  testifies  that  he  wrote  another 
letter  to  defendant,  a  few  days  later,  in 
which  he  Inquired  as  to  whether  or  not  the 
clearing  and  street  grading  had  been  done. 


and  the  water  main  laid,  and  also  "that  I 
was  ready  to  make  a  payment  or  to  complete 
payments  on  the  property  and  finish  up  the 
payments  when  I  found  out  what  It  was." 
This  constitutes  all  of  the  evidence  of  a 
tender.  It  will  be  observed  that  no  spedflc 
sum  is  mentioned,  and  the  letter  does  not 
offer  to  pay  any  sum  whatever.  The  require- 
ments of  a  sufficient  tender  In  this  respect 
are  stated  in  Hunt  on  Tender,  f  238,  thus: 

"In  making  a  tender  of  money,  whether  the  ac- 
tnal  production  be  dispensed  wiUi  or  not,  the  ten- 
derer must  name  the  sum  which  he  tenders. 
Thus,  where  the  person  who  made  the  tend^ 
had  two  bank  notes  twisted  up  in  his  hand,  in- 
closing four  sovereigns  and  19s.  8d.  in  change^ 
making  the  precise  sum  intended  to  be  paid, 
and  the  party,  without  opening  it,  informed  the 
creditor  of  the  amount,  the  tender  was  held 
good,  Best,  O.  J.,  said:  'If  he  bad  not  men- 
tioned the  amount,  I  think  it  would  not  have 
done.'  So  in  another  case  a  debtor,  in  passing 
his  creditor,  said,  'I  want  to  tender  you  this 
q^oney  *  •  •  for  labor  you  have  done  me,' 
at  the  same  time  holding  in  his  -hand  a  sum 
equal  to  the  indebtedness,  but  named  no  sum. 
It  was  held  insufficient." 

The  rule  la  stated  in  88  Cyc.  137,  thus: 

"Nothing  short  of  an  offer  of  everything  that 
the  creditor  is  entitled  to  receive  is  sufficient, 
and  a  debtor  must  at  his  peril  tender  the  entire 
sum  due,  including  all  necessary  expenses  in- 
curred or  damages  suffered  by  the  creditor  by 
reason  of  the  default  of  the  debtor,  and  a  mis- 
take in  tendering  an  amount  less  than  the  sum 
due  is  the  misfortune  of  the  tenderer,  and  the 
position  of  the  parties  remains  the  same  as  if 
no  tender  had  been  made.  Furthermore,  the 
tenderer  must  name  the  sum  which  he  wishes  to 
tender,  unless  perhaps  the  exact  sum  and  in- 
terest is  tendered  so  that  the  tenderee  may  easi- 
ly satisfy  himself  that  the  amount  is  correct. 
Where  the  amount  due  is  within  the  exclusive 
knowledge  of  the  creditor,  and  the  creditor  on 
demand  neglects  or  refuses  to  indicate  the  cor- 
rect amount  that  is  dne,.  the  debtor  may  tender 
BO  much  as  he  thinks  is  Justly  due,  and,  if 
less  than  the  true  amount,  the  tender  neverthe- 
less will  be  good ;  and  the  same  rule  obtains 
where  the  tenderee  deprives  the  tenderer  of  tho 
means  of  ascertaining  the  exact  amount  due." 

The  evidence  falls  far  short  of  these  re- 
quirements, and  we  conclude,  therefore,  that 
the  plaintUTs  first  contention  must  fall. 

[2]  Plaintiff's  second  proposition  is  that 
defendant's  promise  to  clear  the  lots,  grade 
the  street,  and  lay  a  water  main  is  a  de- 
pendent covenant,  for  the  breach  of  which  he 
is  entitled  to  a  rescission,  and  this  is  the 
conclusion  reached  by  the  trial  court.  The 
distinction  between  dependent  and  independ- 
ent covenants  Is  sometimes  very  shadowy,  and 
frequently  is  difficult  to  determine.  There  Is 
a  dearth  of  authority  upon  the  specific  ques- 
tion as  to  the  right  of  a  vendee  to  rescind 
an  executory  contract  for  the  sale  of  land 
upon  the  vendor's  breach  of  covenant  to 
make  Improvements,  but  we  have  carefully 
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examined  all  to  which  our  attention  has  been- 
directed.  The  case  of  Crampton  t.  McLaugh- 
lUi  Realty  Go.,  61  Wash.  625,  99  Pac  686,  21 
L.  R.  A.  (N.  S.)  823,  appears  to  be  a  leading 
case  upon  the  subject  and  contains  a  very 
full  discussion  of  the  problems  Involved, 
citing  and  quoting  copiously  from  all  of  the 
available  cases  bearing  upon  the  subject 
This  was  a  case  wherein  the  plaintifT  had 
entered  Into  a  contract  with  the  defendant 
whereby  he  agreed  to  purchase  certain  real 
property  for  the  sum  of  $2,400  In  installments, 
the  first  paymoit  to  be  made  October  22, 
1906,  and  the  last  falling  due  on  October  22, 
1908.  The  agreement  contained  certain 
building  "restrictions,  and  the  following 
covenant : 

"Said  first  parties  agree  that  fhey  will,  frc« 
of  cost  to  said  second  party,  pat  In  the  nee* 
esaary  cement  sidewalks,  aewer  and  water  mains, 
and  pave  the  abuttinK  street,  within  one  year 
from  the  date  hereof." 

Plalntlfts  Qiade  the  required  payments  un> 
tU  the  time  arrived  for  mat:ing  one  which 
became  due  on  October  22,  1907,  which  was 
not  made,  and  on  October  23d  notified  de- 
fendants that  tbey  elected  to  rescind  the  con- 
tract for  failure  on  the  part  of  the  defend- 
ants to  put  in  the  cement  sidewalks,  sewer 
and  water  mains,  and  pave  the  abutting 
streets  within  one  year  from  the  date  of 
the  contract,  which  had  been  executed  on 
October  22,  1906.  l%e  action  was  then  In- 
stituted to  recover  the  Installments  paid. 
There  were  other  Issues  raised  by  the  plead- 
ings, but  Mr.  Chief  Justtce  Radldn,  in  the 
'(qitlnlon,  says: 

"Regardless  of  the  merits  of  these  respective 
contentiona,  we  think  there  are  other  rea- 
sons why  the  Judgment  ihonld  be  affirmed.  The 
numerous  covenants  contained  in  this  contract, 
aside  from  the  covenant  to  convey  and  the  cov- 
enant to  pay  the  parchase  price,  are  wholly  in- 
dependent of  each  other,  and  the  only  remedy 
for  a  breach  of  such  covenants  is  an  action  foq 
damages.  It  ia  sometimes  difficult  to  determine 
whether  covenants  are  dependent  or  independ- 
ent, but  we  think  the  covenants  contained  in 
this  contract  in  relation  to  bailding  restrictions, 
improvements,  etc.,  are  clearly  of  the  latter 
daas." 

In  support  of  this  conclusion,  the  opinion 
quotes  from  the  following  cases  wliich  sup- 
port the  same  fully:  9  Cyc  642;  Hunt  v. 
TIbbetts,  70  Me.  221;  Turner  T.  Melller,  59 
Mo.  526;  American  Emigrant  Co.  v.  County 
of  Adams,  100  U.  S.  61,  25  L.  Ed.  668 ;  Tip- 
ton v.  reitner,  20  N.  Y.  423;  Front  Street, 
etc.,  R-  Co.  V.  Butler,  60  CaL  574. 

In  American  Emigrant  Co.  v.  County  of 
Adams,  supra,  the  rule  is  stated  thus: 

"The  allegations  of  the  bill  to  the  effect  that 
the  Emigrant  Company  has  not  fulfilled  its  en- 
gagements with  respect  to  the  drainage  and  set- 
tlement of  the  land  rest  in  covenant  merely, 
and  aSord  no  ground  for  avoiding  the  contract 


Where  covenants  are  mutual  and  dependent  the 
failure  of  one  party  to  perform  absolves  the 
other,  ai)d  authorizes  him  to  rescind  the  con- 
tract But  here  the  contract  was  largely  car- 
ried into  execution  soon  after  its  inception. 
The  engagements  of  the  appellants  to  introduce 
settlers  and  the  like  were  to  be  performed  in 
the  future;  and  their  performance  was  not  a 
condition,  but  as  before  stated,  rested  In  cove- 
nant In  case  of  a  breach,  they  would  lay 
the  foundation  of  an  action,  but  nothing  more." 

In  the  state  of  Washington  the  case  of 
Cramptoln  v.  McLaughlin  Realty  Co.,  supra, 
has  been  followed  in  a  number  of  cases.  In 
Toellner  v.  McGlnnis,  56  Wash.  430,  104 
Pac.  641,  24  L.  R.  A.  (N.  S.)  1082,  Mr.  Jus- 
tice Chadwick  says: 

"Crampton  v.  McLauglilin  Realty  Company 
has  nothing  in  common  with  this  case.  The 
covenants  in  that  contract  were  clearly  inde- 
pendent under  any  rule." 

And  again,  in  Spokane  Canal  Co.  v.  Cott- 
man,  54  Wash.  646,  648,  103  Pac.  1106,  U07, 
Mr.  Justice  Monnt  says: 

"In  Crampton  v.  McLaughlin  Realty  Co.,  61 
Wash.  625,  99  Pac.  686  [21  L.  R.  A.  (N.  S.X 
823],  we  fidd  that  covenants  to  put  in  side- 
walks and  other  improvements  contained  in  a 
contract  foe  the  sale  of  real  estate  were  inde- 
pendent covenants.  The  rule  in  that  case  ia 
decisive  of  this.  In  this  case  the  promise  to 
pay  the  purchase  price  of  the  land  did  not  de- 
pend upon  the  promise  to  furnish  water  at  stat- 
ed times.  The  latter  promise  is  to  be  performed 
after  the  parchase  price  is  fully  paid.  It  was 
an  independent  continuing  covenant  The  fact 
that  the  covenant 'to  furnish  water  was  to  be 
performed  before  all  the  payments  were  made 
was  a  mere  coincidence.  The  payments  were 
not  made  dependent  thereon." 

Counsel  for  plaintiff  contends  that  tbia 
court  is  committed  to  a  contrary  doctrine 
by  the  views  expressed  in  Miller  v.  Beck, 
72  Or.  140,  142  Pac.  603,  Potter  Realty  Go. 
v.  Derby,  76  Or.  663,  147  Pac.  648,  and 
Stewart  t.  Mann,  85  Or.  68,  165  Pac,  590, 
1169.  We  shall  therefore  give  special  at- 
tention to  these  cases. 

Miller  V.  Beck  was  a  case  wherein  there 
was  a  contract  for  the  sale  of: 

"All  of  tracts  numbered  twenty-four  (24)  and 
twenty-five  (25)  of  the  Dimick  homestead  tracts, 
which  said  tracts  are  duly  recorded  in  the  of- 
fice of  the  county  reconler  of  said  Marion 
county.  Or;  also  a  right  of  way  for  road  pur* 
poses  along  tracts  82  and  88  of  said  I>imi<A 
homestead  tracts,  until  such  time  as  the  20-toot 
road  along  the  front  of  said  tracts  numbered  24 
and  25  shall  have  been  opened." 

The  right  of  way  along  the  front  of  tracts 
32  and  33  was  subsequently  closed,  and  the 
vendor  refused  to  open  one  along  the  front 
of  tracts  24  and  25.  Upon  these  facts-  this 
court  held  that  the  vendee  was  entitled  to 
rescind,  saying,  by  Mr.  Justice  Burnett: 

"Miller  engaged  to  buy,  and  the  company  ob- 
ligated itself  to  sell,  not  only  the  two  lots,  but 
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also  'a  right  of  way  for  road  pnrpoees  along 
tracU  82  and  88  until  •  •  •  such  time  ag 
the  20-foot  road  along  the  front  tracts  number- 
ed 24  and  26  shall  have  been  opened.' " 

It  was  held  that  those  facts  Justified 
resdasiou.  A  mere  statement  of  the  facts 
dlfCerentlates  It  from  tbs  instant  caset 

Potter  Realty  Ca  v.  Derby  was  a  case 
wherein  the  plaintiff  bad  andertaken  to 
create  a  summer  resort  city.  It  was  an  ac- 
tion brought  to  recover  delinquent  install- 
ments of  the  purchase  price.  From  the  con- 
tract itself  it  aK>ears  that  the  improvement 
of  the  entire  town  site,  to  the  extent  of 
$100,000  per  year  until  the  very  extensive 
improvements  therein  described  should  have 
been  fully  completed,  was  the  principal  con- 
sideration. The  record  discloses  that  no 
such  improvements  had  been  made,  that  the 
'only  market  value  that  the  land  had  or 
could  have  depended  entirely  upon  the  com- 
pletion of  such  improvenuents,  and  that  the 
plaintiff  was  an  insolvent  company,  totally 
unable  to  perform.  There  was  no  question 
of  rescission  in  the  case,  and  the  decision 
was  based  upon  the  language  of  ttik  contract 
itself,  wherein  It  was  agreed  that  in  the 
event  of  default  in  payment  of  any  install- 
ment of  the  purchase  price  all  payments 
theretofore  made  should  be  forfeited  to  the 
seller,  and  the  contract  should  become  void 
as  to  both  parties  without  notke.  This 
Goort  simply  held  both  parties  to  the  exact 
terms  of  the  contract  as  thus  expressed, 
permitting  the  seller  to  keep  all  the  pay- 
ments it  had  received,  but  denying  it  the 
right  to  collect  any  more,  and  so  the  case 
does  not  decide  the  question  which  now  con- 
fronts us. 

The  case  of  Stewart  v.  Mann  does  not  in 
any  manner  discuss  the  problem  wiich  we 
are  considering.  The  sltmtioB  there  was 
one  wherein  the  vendee  insisted,  not  upon  a 
rescission,  but  upon  an  abatement  in  the 
purchase  price  because  the  fruit  trees  upon 
the  land  had  not  been  cared  for  as  stipulated 
In  the  contract,  which  demand  was  answered, 
by  the  assignee  of  the  original  vendor,  by 
returning  to  the  purchaser  the  payments  re- 
ceived subsequent  to  the  assignment,  and 
repudiating  all  obligations  under  the  con- 
tract. This  court  rendered  a  decree  award- 
ing plaintiff  a  decree  for  the  return  of  his. 
payments,  because  the  vendor  had  repudlat' 
ed  the  contract.  These  cases  therefore  are 
of  no  assistance  in  the  consideration  of  the 
present  case.  The  facts  here  are  substan- 
tially like  tliose  in  Crampton  v.  McLaughlin 
Bealty  Co.,  supra,  and  the  evidence  dis- 
closes that  an  expenditure  of  $200  in  a  very 
short  time  would  supply  the  improvements 
for  which  the  contract  calls,  and  the  breach 
Is  one  that  may  be  readily  compensated  in 
damages.    We  think  it  Is  clearly  an  instance 


of  an  Independent  coveoant,  for  which  there 
can  be  no  rescission.  Tba  decree  is  reversed, 
and  one  will  be  entered  dlsmtsslng  the  suit. 

McBRipiD,    O.    J.,    and    BURNETT    and 
HARRIS,  JJ.,  coaonr. 


KICKELL  T.  BItADSHAW  et  aL 
(Supreme  Court  of  Oregop.    July  20,  1919.) 

1.  Pleading,  €=>403(3)— Cumc  of  Defect  bt 

StrBSEQUBNT   PifADINO. 

Where  complaint  correctly  set  forth  note 
sued  upon,  except  that  it  omitted  one  phrase, 
bat  answer  set  forth  note  correctly  and  reply 
admitted  such  portion  of  answer,  heli,  that 
pleadings,  eonstrued  together,  referred  to  note 
introduced  in  evidence. 

2.  Bills  and  Notes  (S=>537(7)— Pbbbentjusht 
— Sufficiency  of  Evidence. 

Conflicting   evidence   held  to  make  a  Jury 
question    whether   note    sued    upon   was   in   a~ 
bank's  possession  for  presentment  on  day  note 
fell  due,  as  required  by  Ij.  O.  Ii.  (  5904,  er  in 
plaintiff's  lock  box  in  bank. 

3.  Bills  and  Notes  <S=340&— Pbesbntuent— 
suffioienct. 

Under  L.  O.  I..  §{  5805,  5920,  relating  to 
presentment  of  negotiable  instrunenta  for  pay- 
ment, a  note  payable  at  a  bank  is  sufficiently 
presented  if  it  ia  in  bank  at  date  of  matvri^ 
ready  to  be  delivered  by  bank  to  the  proper  per- 
son upon  payment  being  made. 

4.  Bills  and  Notcs  ei=»527(l)— Patmnt  — 
AuTHoBmr. 

Possession  at  time  and  place  o{  payment  of 
a  note  properly  indorsed  is  prima  facie  evidence 
of  authority  to  receive  payment. 

5.  Bills  and  Notes  «3>155— Neootlabilitt 
—Time  fob  Payment. 

Under  L.  O.  L.  ||  5834,  6837,  defining  nego- 
tiable instruments,  etc.,  a  note  payable  ffve 
years  from  date  and  containing  the  clause,  "due 
if  ranch  is  sold  or  mortgaged,"  is  not  rendered 
nonnegotiable  by  quoted  words. 

6.  Buja   AND    Notes   «x>120(l)— This   fob 

PaTMEHT— CONBTaUCTION. 

Where  a  note  payable  five  years  from  date 
contains  the  clause,  "due  if  ranch  is  sold  or 
mortgaged,"  the  quoted  danse  is  not  self-exe- 
cuting, but  merely  confers  option  upon  bolder 
to  treat  debt  as  due  if  contingency  occurs. 

7.  Bills   and    Nona   ^=9468— Complaint— 
Time  fob  Payment. 

Where  a  note  payable  five  years  after  date 
contained  a  dause  making  it  due  if  the  maker's 
ranch  was  sold  or  mortgaged,  a  plaintiff  rely- 
ing upon  expiration  of  five-year  period  need  not 
allege  or  prove  that  ranch  bad  not  been  sold. 

8.  Evidence    ®=»441(11)— Pabol   Evidence— 
contempobaneous  aobeement.  - 

Parol  evidence  that  indorser  and  .indorsee  of 
a  note  agreed  that  indorsee  would  enforce  pay- 
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ment  only  fitom  maker  ia  incompetent  because 
contradicting  the  written  contract  of  indorse- 
ment. 

9.  Bills    and    Notes    9=»49S— BoBitxif    or 
Pboof— NoTiox  o*  DisnoNOB. 

The  holder  of  a  note  has  burden  of  proTing 
that  notice  of  dishonor  was  mailed  within  the 
time  prescribed  by  h.  O.  L.  |  6937. 

10.  Bnxs  AMD  NoTBS  «=3>53(>— Notice  or  Dis- 
HONO»— SumciBNOT  or  Evidence. 

Evidence  that  written  notice  of  dishonor  was 
postmarked  during  afternoon  of  followinj;  day 
does  not  establish  a  compliance  with  L.  O.  L.  J 
S937,  requiring  deposit  in  post  office  in  time  to 
Ko  by  mail  on  day  following  day  of  dishonor, 
etc.,  since  there  is  ao  proof  regarding  time  of 
ontgoing  mails. 

Department  1. 

Appeal  from  Circuit  Court,  Jadcaon  Coun- 
ty; F.  M.  CalklDB,  Judge. 

Action  by  Belle  Ntctell  against  R.  H. 
Bradshaw  and  Effle  May  Terrill.  From  an 
Involuntary  Judgment  of  nonsuit  against 
the  last-named  defendant,  the  plalnHtf  ap- 
peals.   Affirmed. 

B^e  Nldcell  bvougbt  tlUs  action  against 
R.  H.  Bradshaw,  as  the  maker,  and  against 
BlfDe  May  XerdU,  as  an  Indorser,  of  a  promis- 
sory note.  Bradshaw  made  no  appearance, 
MoA  there  -was  a  Judgment  against  him  for 
the  amonot  of  the  note;  but  as  between  Belle 
Nlckell  and  Eflle  May  Terrill  there  was  an 
Involuntary  Judgment  of  nonsuit  against 
Belle  Nlckell.    The  plaintiff  appealed. 

On  August  9,  1910,  R.  H.  Bradshaw  de- 
livered to  Effle  May  Terrill  his  promissory 
note  which  reads  as  follows: 

"$2,000.         Medford,  Oregon,  Aug.  9th,  1910. 

"Five  years  from  date  without  grace,  I  prom- 
ise to  pay  to  the  order  of  Effle  May  Terrill  for 
value  received,  with  interest  from  date,  payable 
annually  at  the  rate  of  6  per  cent,  per  annum, 
until  paid,  principal  and  interest  payable  in  U. 
S.  gold  coin,  at  Farmers'  &  FVuit  Growers' 
Bank  of  Medford,  Oregon;  and  in  case  suit  or 
action  is  instituted  to  collect  this  note  or  any 
portion  tliereof,  I  promise  t«  pay  such  additional 
sum  of  money  as  the  court  may  adjudge  reason- 
able as  attorney's  fees  in  such  suit  or  action. 
"R.  H.  Bradshaw. 

"Doe  if  ranch  is  sold  or  mortgaged." 

Charles  Nlckell  is  the  husband  of  Belle 
Nickell,  and  Charles  B.  Terrill  is  the  hus- 
band of  Effle  May  Terrill.  On  March  26, 
1912,  Belle  Nlckell  traded  160  acres  of  land, 
owned  by  her,  for  the  note  held  by  EfSe  May 
Terrill.  Tlie  land  was  valued  at  $1,600,  and 
Belle  Nlckell  and  her  husband  executed  and 
delivered  to  Effle  May  Terrill  a  note  "for 
$400  for  the  difference."  This  note  signed  by 
the  Nickells  was  afterwards  paid  by  them. 
All  the  negotiations  for  the  "trade"  were 
conducted  by  Charles  Nickell  as  the  agent  of 
Belle  Nlckell  and  by  Charles  E.  Terrill  as 


the  agent  of  his  wife,  nie  Inference  to  be 
drawn  from  the  record  Is  that  all  fbe  negotia- 
tions for  the  "traije"  as  well  as  the  consum- 
mation of  It  were  carried  on  In  Medford. 
Effle  May  Terrill  resided  In  Brownsboro, 
Jackson  county,  and  was  not  present  during 
any  of  fhe  negotiations  nor  at  the  close  of 
the  transaction.  MThen  the  Bradshaw  note 
was  delivered  to  (Carles  Mlck^  as  the 
agent  of  his  wife,  there  was  an  indorsement 
on  the  back  of  the  paper  showing  the  pay- 
ment of  interest  to  August  9,  1911,  and  im- 
mediately beneath  that  writing  the  name 
"Effle  May  Terrill'  was  written.  The  un- 
disputed evidence  Is  that  Effie  May  TerrlU 
placed  the  note  In  her  lock  box  in  a  Med- 
ford banl;  and  that  it  remained  there  until 
it  was  delivered  to  Charles  Nlckell.  The  un- 
contradicted  testimony  of  Effle  May  Terrill 
is  that,  although  the  name  upon  the  back 
of  the  note  was  her  genuine  signature,  she 
had  written  her  name  on  the  note  some  time 
before  the  negotiations  for  the  "trade." 

On  July  24,  191S,  Charles  Nickell  and  his 
wife  were  In  Berkeley,  Gal.,  and  on  that 
date  ae  former,  writing  from  Berkeley,  ad- 
dressed  a  letter  to. Charles  E.  Terrill,  in- 
quiring as  to  the  whereabouts  of  Bradshaw 
and  saying  that  "his  note  will  soon  be  due." 
Nlckell  returned  to  Medford  shortly  after 
writing  to  Terrill  and  did  not  receive  an 
answer  from  Terrill  until  after'  he  had  re- 
turned to  Medford.  Not  knowing  the 
whereabouts  of  Bradshaw,  about  ten  days 
or  two  weeks  before  August  9,  1915,  and 
while  still  In  Berkeley,  Nl«*ell  wrote  two 
letters  to  Bradshaw,  addressing  one  to  him 
at  Medford  and  the  other  to  him  at  Browns- 
boro, telling  him  that  "the  note  would  become 
due  on  a  certain  date  and  to  go  and  pay  it." 
Charles  Nickell  testified  that  be  did  not 
present  the  note  to  Bradrtiaw  personally, 
but  that  "I  Just  left  It  at  the  bank  where  he 
should  pay  it  and  told  him  about  it  being 
there."  Charles  Nlckell  stated  on  direct  ex- 
amination that  the  note  "has  been  in  mine 
and  my  wife's"  possession  since  it  was  re- 
ceived from  Charles  K,  Terrill;  and  upon 
being  recalled  the  witness  was  asked  by 
counsel  for  plaintiff  whether  he  made  de- 
mand upon  Bradshaw  for  payment  the  next 
day  after  the.  note  became  due;  and  he  an- 
swered thus: 

"Yes,  the  next  day.  This  note  was  at  the 
bank  (Farmers'  &  Fruit  Growers'  Bank)  there 
all  of  the  time,  and  it  was  only  withdrawn  some 
time  afterwards  from  the  bank,  and  in  fact  be 
was  notified  to  appear  at  t^e  bank  and  pay  it." 

Charles  Nickell  was  further  asked;  "You 
say  this  note  was  at  the  Farmers'  &  Fruit 
Growers'  Bank  up  to  the  time  it  became 
due?"  and  he  answered.  "Yes." 

On  August  10, 1915,  Charles  Nlckell  wrote, 
and  Belle  Nlekell  signed,  a  letter  addressed 
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to    Bffle    May   TerriU    at    Brownsboro,    as 
follows : 

"Yon  are  hereby  notified  that  the  note  drawn 
in  your  favor  by  R.  H.  Bradshaw  under  date  of 
Angnst  9,  1910,  for  $2,000.00,  payable  at  the 
Farmerg'  &  Fruit  Growera'  Bank  at  Medford, 
Oregon,  five  years  after  date,  with  interest  at 
6  per  cent,  per  annum,  and  subsequMitly  in- 
dorsed by  you  and  sold  and  transferred  to  me  by 
you  before  maturity  for  a  valuable  considera- 
tion, was  dishonored  and  not  paid  by  said  R.  H. 
Bradshaw,  the  maker,  at  maturity,  after  due 
presentation. 

"I  now  make  demand  upon  yon  that  yon  pay 
said  note  and  accmed  Interest  at  the  Farmers' 
&  Fruit  Growers^  Bank  at  Medford,  Oregon,  at 
once.  BeUe  NickeU. 

"Dated  this  10th  day  of  August,  1915." 

This  letter  was  deposited  in  the  post  office 
in  Medford  and  was  received  by  Effie  May 
Terrlll  at  Brownsbora 

The  complaint  alleges  tliat  R.  H.  Brad- 
shaw gave  hla  promissory  note  to  E£Se  May 
TerriU  on  August  9,  1910,  and  that  after- 
wards, before  the  maturity  of  the  note,  the 
latter  Indorsed  it  to  the  plaintiff;  ttiat  "at 
the  maturity  thereof  the  note  was  "duly 
presented  to  the  said  defendant,  R.  H.  Brad- 
sliaw,  the  maker'  thereof,  for  payment  and 
payment  thereof  demanded;  but  the  same 
was  not  paid  nor  was  any  portion  thereof, 
of  all  wMCh  due  notice  was  given  to  the  said 
defendant,  Bffle  May  TerrlU,  the  said  in- 
doraer  thereof,  and  payment  thereof  demand- 
ed of  the  said  defendant,  Bffle  May  TerriU, 
the  said  indorser."  The  complaint  sets  out 
a  purported  copy  of  the  note  sued  upon;  but 
a  comparison  of  the  complaint  with  the 
promissory  note  executed  by  Bradshaw  dis- 
closes that  the  recitals  in  the  complaint  agree 
with  the  original  note,  except  tliat  the  com- 
plaint omits  the  words,  "Due  if  ranch  is 
sold  or  mortgaged." 

Effie  May  TerriU  doiied  aU  the  allegations 
of  the  complaint  except  as  "spedflcally  al- 
leged" In  tlie  answer.  In  passing  It  is  proper 
to  add  that  the  denials  were  based,  in  part, 
on  the  theory  that  the  complaint  recited  a 
note  different  from  the  one  wliicb  the  re- 
spondent Iiad  transferred  to  the  plaintiff. 
The  answer  recites  the  execution  and  de- 
Uvery  of  the  note  from  Bradshaw  to  Effle 
May  TerriU,  and  this  pleading  contains  an 
accurate  copy  of  the  whole  note.  The  an- 
swer also  contains  two  separate  defenses.  In 
the  first  separate  defense  it  is  stated,  in  sub- 
stance, that  the  Bradshaw  note  was  deliver- 
ed to  and  accepted  by  the  plaintiff  upon  an 
agreement  by  her — 

"To  look  entirely  to  the  defendant  Bradshaw 
for  the  payment  of  the  same,  without  any  claim 
upon  this  defendant  for  liability  for  any  por- 
tion of  said  note,  principal  or  interest,  or  at- 
torney's fees.  *  •  •  That  in'  said  transac- 
tion plaintiff  accepted  said  note  as  the  obUga- 
tion  of  Uie  defendant  Bradshaw  only,  reUeving 
this  defendant  firom  any  Uability  thereon  in  the 


event  of  nonpayment,  and  without  any  other 
understanding,  legal,  implied  or  otherwise,  that 
this  defendant  would  become  the  guarantor  or 
indorser  thereof." 

In  the  second  separate  defense  it  is  re- 
cited that,  when  Bradshaw  gave  the  note 
to  Effle  May  TerriU,  he  was  the  owner  of  a 
ranch  in  Jackson  county,  "of  large  acreage 
and  of  great  value,  and  so  long  as  said  ranch 
remained  the  property  of  the  said  Bradshaw 
and  was  not  too  largely  mortgaged  or  in- 
cumbered said  note  was  easily  collectible 
out  of  said  ranch;  that  for  said  reason  it 
was  stipulated  as  a  part  of  said  transaction 
that  if  said  ranch  should  be  sold  or  mort- 
gaged said  note  should  mature,  so  that  this 
defendant  might  protect  herself  in  the  col- 
lection of  said  note." 

Effle  May  TerriU  further  aUeged  that,  at 
the  time  of  the  transfer  of  the  note  to.BeUe 
Nickell,  the  Bradshaw  ranch  was  mortgaged, 
but  that  the  "incumbrance  was  small  as  com- 
pared with  the  value  of  said  ranch  and  had 
been  pnt  on  by  the  consent  of  this  defendant, 
as  this  defendant  advised  plaintiff  at  the 
time  of  the  sale  of  said  note." 

The  second  separate  defense  condndes 
with  the  foUowing  paragraph: 

"That  thereafter  on  or  about  the  18th  day  of 
January,  1913,  the  defendant  Bradshaw  sold 
said  ranch  to  Frederick  T.  Lewis,  of  which  fact 
the  plaintiff  had  knowledge,  and  on  or  about  the 
time  of  said  transaction  and  for  more  than  one 
year  prior  to  any  notice  of  nonpayment  to  this 
defendant  and  for  more  than  one  year  prior  to 
any  demand  upon  this  defendant  for  the  pay-' 
ment  of  said  note  or  any  part  thereof.  By  the 
terms  of  said  note  and  by  reason  of  said  trans- 
action the  said  note  •  *  •  became  due  and 
owing  more  than  one  year  prior  to  any  notice 
of  nonpayment  or  demand  for  "payment  by 
plaintiff  on  defendant" 

The  reply  opens  by  explaining  that  the 
words,  "due  if  ranch  is  sold  or  mortgaged," 
were  inadvertently  omitted  from  the  com- 
plaint The  reply  denies  that  the  Bradshaw 
note  was  transferred  to  the  plaintiff  upon 
an  agreement  by  her  to  look  to  Bradshaw 
only  for  pajrment  of  the  note;  and  this  de- 
nial is  followed  by  an  affirmative  allegation 
that  it  was  agreed  that — 

"The  plaintiff  should  not  look  entirely  to  tiiie 
said  defendant  R.  H.  Bradshaw  for  the  payment 
of  the  said  note,  *  *  *  but  that  the  said  de- 
fendant Effle  May  Terrill  should  indorse  the  last 
described  note  unrestrictedly." 

The  plaintiff  admits  the  sale  to  Frederick 
T.  Lewis,  but  attacks  the  second  separate 
defense  by  averring  that  the  words,  "due 
if  ranch  is  sold  or  mortgaged,"  were  Intend- 
ed to  give  Effle  May  TerriU  "the  option  only 
to  declare  the  said  note  due  In  the  event  the 
said  defendant  Bradshaw  sihould'  seU  or 
mortgage  the  ranch  referred  to  in  said 
promissory  note";  that  Effle  May  TerrUl 
waived  her  right  to  exercise  the  option  to 


Digitized  by 


Google 


Or.) 


NICEEIiL  V.  BBADSHAW 
(18S  P.) 


15 


dedare  the  note  due  by  consenting  on  Octo- 
ber 8,  1910,  to  a  conveyance  of  tbe  nortb 
baU  of  the  ranch  from  Bradshaw  to  Mrs. 
'  M.  D.  Uarbaugb  for  $4,000  and  by  consenting 
to  the  execution  of  a  mortgage  in  1911  on 
the  south  half  of  the  ranch  for  |3,120  by 
Bradahaw  to  H.  M.  McFarland. 

W.  D.  Fenton,  of  Portland  (James  E.  Fen- 
toa,  of  Portland,  and  W.  B.  Orews,  of  Med- 
ford,  on  the  brief),  'or  appellant 

A.  B.  Keames,  of  Medford,  for  respondent 
EfSe  May  TerriU. 

HABSIS,  3.  (after  stating  the  facts  as 
aboye).  [t].The  respondent  argues  that  the 
note  introduced  In  evldoice  is  not  the  in- 
strument described  in  the  complaint  and  up- 
on which  the  action  is  brought  The  note 
recited  in  the  complaint  is  an  exact  copy  of 
the  Instrument  received  in  evidence,  except 
that  the  words,  "due  if  ranch  is  sold  or  mort- 
gaged," are  omitted  from  th^  former.  The 
answer  denies  all  the  allegations  of  the  com- 
plaint, but  this  denial  is  qualified  by  the 
words,  "except  as  hereinafter  spedflcally  al- 
leged." Immediately  following  this  qualified 
doilal  is  paragraph  1,  in  which  It  is  afSrma- 
tivdy  alleged  that  on  August  9,  1910,  R.  H. 
Bradshaw  made  and  delivered  to  Effie  May 
TerrlU  his  promissory  note.  This  allegation 
48  then  followed  by  an  exact  copy  of  the  note 
wbidi  was  introduced  in  evidence.  In  the 
reply  the  plaintlfF  expressly  admits  the  alle- 
gations in  paragraph  1  of  the  answer,  and 
this  admission  is  then  followed  by  an  e]3>la- 
natlon  to  the  effect  that  through  inadvertence 
the  words,  "due  If  ran<di  is  sold  or  mortgag- 
ed," were  omitted  from  "the  copy  of  said 
promissory  note  as  set  out  in  the  complaint 
of  plaintiff  herein."  A  mere  statement  of  the 
facts  makes  it  obvious  that  the  complaint  and 
.  the  reply,  on  one  hand,  and  the  answer,  on  the 
other,  refer  to  the  same  note,  and  that  the 
note  referred  to  is  the  instrument  received  In 
evidence. 

r2]  Assuming  that  the  note  became  due  on 
August  9, 1915,  and  not  before  that  date,  then, 
in  order  to  make  EBie  May  TerriU  liable  as 
an  indorser.  Belle  Nlckell,  the  holder,  was 
obliged  to  present  the  note  for  payment  on 
August  9, 1915,  for  section  5904,  L.  O.  L.,  pro- 
vides that — 

"Where  the  instrument  is  not  payable  on  de- 
mand, presentment  must  be  made  on  the  day  it 
falls  dne."    8  C.  J.  533,  634,  548,  549. 

[S,  4]  The  plaintlfC  insists  that  she  offered 
sufficient  evidence  to  warrant  a  finding  that 
the  note  was,  on  August  9,  1915,  in  the  hands 
oi[  the  bank  for  delivery  to  the  maker  upon 
payment  being  made  by  him.  Effie  May  Ter- 
riU strenuously  contends  that  there  is  an  ut- 
ter want  of  evidence  to  show  that  the  note 
was  in  the  hands  of  the  bank  for  coUection, 
and  that  the  most  that  can  be  claimed  for 
the  evidence  is  that  the  instrument  was  in 
the  bank  in  the  plaintiff's  lock  box.   It  is  true 


that  Charles  Mickell  stated  that  the  note  had 
been  "in  mine  and  my  wife's  possession  since 
it  was  received  from  Charles  E.  TerrllL"  The ' 
quoted  answer  of  the  witness  cannot  in  fair- 
ness be  construed  alone  and  by  Itself,  but  it 
must  be  interpreted  in  ccnmection  with  the 
remainder  of  the  testimony  given  by  the  wit- 
ness, and  when  so  construed  there  was  suffi- 
cient evidence.  If  believed  by  the  Jury,  to  sus- 
tain a  finding  that  the  bank  had  the  note  in 
its  actual  posisesslon  on  the  date  when  it 
became  doe  with  authority  to  receive  pay- 
ment and  surrender  the  note  to  the  maker. 
The  sub'fetance  of  the  testimony  of  Charles 
Nlckell  Is  that  be  left  the  note  in  the  bank; 
that  about  ten  days.pr  two  weeks  before  the 
note  became  due  he  wrote  to  Bradshaw  teU- 
ing  him  that  the  note  was  in  the  bank  and 
"to  go  and  pay  it"  The  Jury  could  have  fairly 
and  reasonably  construed  the  words  of  Nlckell 
to  mean  that  the  bank  had  actual  possession 
of  the  note  with  authority  to  surrender  it  up- 
on payment. 

However,  it  is  argued  that,  even  though  it 
is  held  that  the  bank  had  possession  of  the 
note  with  authority  to  surrender  it  upon  pay- 
ment being  made,  nevertheless  no  present- 
ment for  payment  was  made.  This  argument 
is  based  upon  the  language  of  section  6905, 
L.  O.  Ia,  where  it  is  said : 

"Presentment  for  payment,  to  be  safiSdent, 
must  be  made  *  *  *  to  the  person  primarily 
liable  on  the  instrument,  or,  if  he  is  absent  or 
inaccessible,  to  any  person  found  at  the  place 
where  the  presentment  is  made." 

If  Belle  Nlckell  had  retained  actual  pos- 
session of  the  note  and  if  she  had  gone  to 
the  bank  with  it  on  August  9,  1915,  for  the 
purpose  of  presenting  it,  then,  if  Bradshaw 
was  not  present,  she  woidd  have  been  obliged 
to  have  presented  the  note  to  some  person 
at  the  bank  for  payment.  But  it  must  be  re- 
membered that  the  note  was  payable  at  the 
Farmers'  &  Fruit  Growers'  Bank  of  Medford, 
and  there  was  evidence  to  show  that  the  in- 
strument was  in  the  hands  of  the  bank  for 
coUectlon;  and  consequently  It  would  have 
been  an  idle,  empty,  and, vain  ceremony  if 
some  person  connected  with  the  bank  had  pre- 
sented the  note  for  payment  to  some  other 
person  connected  with  the  bank  when  the  per- 
son making  presentment  had  as  much  author- 
ity as  an  agent  of  the  bank  to  pay  the  note  as 
the  person  to  whom  presentment  was  made. 
The  negotiable  Instruments  law  (sections 
5005  and  5920,  h.  O.  L.)  simply  redeclares 
the  rule,  whldi  generaUy  prevailed  prior  to 
the  adoption  of  'the  statute,  that  when  a  note 
is  made  payable  at  a  bank  a  sufficient  pre- 
sentment occurs  If  the  instrument  is  actuaUy 
In  the  bank  at  maturity,  ready  to  be  delivered 
by  the  bank  to  any  person  who  is  entitled  to 
it  upon  payment  De  la  Vergne  v.  Globe  Print- 
ing Co.,  27  Colo.  App.  308,  148  Pac.  923,  924; 
Stewart  v.  Soenkseu,  173  111.  App.  1, 3;  Kewan- 
ee  National  Bank  v.  Ladd,  175  lU.  App.  151, 
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155;  Norwooa  National  Bank  v.  Piedmont 
Publishing  Co.,  106  S.  C.  472,  478, 91  S.  E.  866; 
Doherty  v.  First  National  Bank  of  Louisville, 
170  Ky.  810,  813,  186  S.  W.  937;  Crawford's 
Ann.  Neg.  Inst.  Law  0916  Ed.)  160;  Eaton  & 
Gilbert  on  Com.  Paper,  452,  549;  3  K.  C.  L. 
1206.  See,  also,  Nelson  v.  Grondabl,  18  N.  D. 
363, 100  N.  W.  1093 ;  Eaton  &  Gilbert  on  Com. 
Paper,  449;  Havlln  t.  Continental  National 
Bank,  253  Mo.  202,  301,  161  S.  W.  741;  8  O.  J. 
558. 

Section  5905,  L.  O.  L.,  declares  that  pre- 
sentment "must  be  made  by  the  holder,  or 
by  some  person  authorized  to  receive  payment 
on  his  behair';  and  the  defendant  contends 
that,  even  though  it  be  assumed  that  the 
note  was  in  the  actual  possession  of  the 
bank,  yet  there  was  no  evidence  that  any 
officer  of  the  bank  had  authority  to  receive 
payment.  In  addition  to  the  testimony  of 
Charles  Nickell,  there  is  the  circumstance  of 
the  signature  of  the  defendant  on  the  back 
of  the  note.  Possession  at  the  time  and  place 
of  payment,  when  indorsed  as  this  note  was, 
is  prima  facie  evidence  of  authority  to  re- 
ceive payment.  8  C.  J.  565 ;  Selover  on  Neg. 
Inst.  (2d  Ed.)  246. 

[6]  It  is  contended  that  the  note  sued  upon 
Is  a  nonnegotlable  Instrument.  This  conten- 
tion proceeds  upon  the  theory  that  the  words, 
"due  if  ranch  is  sold  or  mori^ged,"  made 
the  time  of  payment  so  uncertain  that  it  can- 
not be  said  that  the  note  was  payable  "at  a 
flxed  or  determinable  future  time."  Sec- 
tion 6017,  L.  O.  Ia,  defines  a  "negotiable 
promissory  note"  as  "an  unconditional  prom- 
ise in  writing  made  by  one  ];>erson  to  another, 
signed  by  the  maker,  engaging  to  pay  on 
demand  or  at  a  flxed  or  determinable  future 
time,  a  sum  certain  in  money  to  order  or  to 
bearer."  Speaking  of  instruments  generally, 
section  5834,  L.  O.  L.,  declares  that  an  in- 
strument to  be  negotiable  must,  among  oth- 
er things,  "be  payable  on  demand,  or  at  a 
fixed  or  determinable  future  time."  The 
meaning  of  "flxed  future  time"  Is  expressed 
in  section  5837,  L.  0.  L.,  thus: 

"An  instrument  is  payable  at  a  determinable 
future  time,  within  tl^e..  .meaning  of  this  act, 
"  which  is  expressed  to  be  payable  (1)  at  a  fixed 
period  after  date  or  sight;  or  (2)  on  or  before 
a  fixed  or  determinable  future  time  specified 
therein ;  or  (3)  on  or  at  a  fixed  period  after  the 
occurrence  of  a  specified  event,  which  is  certain 
to  happen,  though  the  time  of  happening  be 
uncertain.  An  instrument  payable  upon  a  con- 
tingency is  not  negotiable,  and  the  happening  of 
the  event  does  not  cure  the  defect." 

The  three  sections  of  our  Code  to  which 
attention  has  been  directed  correspond  with 
sections  184,  1,  and  4  of  the  uniform  nego- 
tiable instruments  law  which  has  been  adopt- 
ed by  all  the  states  of  the  Union  except 
Georgia  and  Texas.  Utah  State  National 
Bank  v.  Smith  (Cal.)  170  Pac.  160,  161.  The 
chief  object  of  the  uniform  negotiable  In- 
struments law  \tas,  as  Its  name  implies,  to 


accomplish  uniformity,  so  that  a  citizen  of 
one  state  could  know  the  law  of  every  state 
by  acquiring  a  knowledge  of  liie  law  of  Ms 
own  state.  Although  in  some  of  the  states 
slight  difiPerences  in  phraseology  may  occa- 
sionally be  observed,  or  sometimes,  but  rare- 
ly, omissions  may  be  noted,  or  a  small  num- 
ber of  material  changes  might  be  specified, 
yet  for  the  most  part  not  only  the  subject- 
matter  but  also  the  phraseology  and  the  sec- 
tl<ms  of  the  original  draft  are  exactly  the 
same  in  the  states  which  have  adopted  the 
uniform  negotiable  instruments  law.  In  the 
main,  the  uniform  negotiable  Instruments 
law  is  only  a  legislative  declaration  of  the 
rules  of  the  law  merdiant;  and.  Indeed,  the 
concluding  section  of  the  statute  provides 
that— 

"In  any  case  not  provided  for  in  this  act  the 
rules  of  the  law  merchant  shall  govern."  Sec- 
tion 6025,  L.  O.  L. 

While  most  of  tlie  rules  of  the  law  mer- 
diant  were  thoroughly  established  and  were 
the  same  in  all  American  Jurisdictions,  still 
the  subject  of  negotiable  Instruments  pre- 
sented many  phases  upon  whldi  appellate  . 
courts  differed;  and  generally,  bat  not  al- 
ways, the  uniform  negotiable  InstrumeDts 
law  solved  these  differences  by  adopting 
whatever  rule  was  supix>rted  by  the  wei^t 
of  authority;  and  hence  It  is  accurate  to 
say  that  the  uniform  negotlat>le  instruments 
law  for  the  most  part  redeclares  all  the  uni- 
formly accepted  rules  of  the  law  merchant 
and,  In  most  instances  where  there  was  a  dif- 
ference of  judicial  opinion,  adopts  whatever 
rule  was  supported  by  the  weight  of  author- 
ity. 8  C.  J.  47.  Legislation  has  succeeded 
in  establishing  a  substantially  uniform  code 
of  rules  governing  negotiable  instruments. 
Uniformity  in  legislation  upon  the  subject 
of  negotiable  instruments  may  be  said  to  be 
an  accomplished  fact,  but  perfect  and  exact 
uniformity.  In  the  construction  and  applica- 
tion of  all  those  same  rules  is  only  an  irides- 
cent dream.  Courts  sometimes  differ  now, 
just  as  they  sometimes  differed  before  the 
adoption  of  the  uniform  negotiable  Instru- 
ments act.  In  the  application  of  a  given  rule 
governing  negotiable  Instruments,  although 
the  rule  itself  may  be  accepted  and  agreed  up- 
on by  all.  An  examination  of  reix>rted  de- 
cisions dealing  with  instruments  analogous 
to  the  one  presented  here  and  rendered  aft- 
er as  well  as  before  the  adoption  of  the  uni- 
form negotiable  Instruments  law  affords 
concrete  illustration  of  the  variant  views 
sometimes  expressed  In  the  application  of  a 
given  rule. 

The  provisions  of  the  negotiable  Instru- 
ments law  (sections  6017,  5834,  and  5837,  L. 
O.  L.)  are  only  declaratory  of  the  law  mer- 
chant as  It  existed  in  most  jurisdictions; 
and  hence  judicial  opinions  expressed  before 
the  enactment  of  the  statute  are  not  without 
weight  In  the  solution  of  the  problem  con- 
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fronting  us.  RossvUle  State  Bank  t.  Hes- 
let,  84  Kan.  315,  113  Pac.  1092,  33  L.  R.  A. 
(N.  S.)  738;  8  B.  C,  Ii.  907;  8  O.  J.  135;  Ea- 
ton &  Gilbert  on  Com.  Pkper,  213.  If  the 
words,  "due  If  ranch  is  sold  'or  mortgaged," 
are  omitted  from  the  instrument,  it  conced- 
edly  becomes  a  negotiable  promissory  note 
within  the  meaning  of  sectiofa  6017,  Ii.  O.  L., 
because  it  contains  a  promise  to  pay  "five 
years  from  date,"  which  is,  speaking  as  of 
the  date  of  the  note,  a  fixed  future  time.  If, 
on  the  other*  hand,  the  words,  "five  years 
from  date,"  are  erased,  the  paper  is  admit- 
tedly transformed  into  a  nozmegotiable  in- 
strument, becanse  It  then  becomes  payable 
"if  ranch  Is  sold  or  mortgaged,"  which.  If 
standing  alone  and  viewed  by  Itself,  was  at 
the  time  of  the  execution  of  the  instrument 
a  "contingency"  irlthin  tbe  meaning  of  sec- 
tion 5837,  Ii.  O.  L.  We  are  not  permitted, 
however,  to  cancel  any  word  found  in  the 
instrament,  and  hence  the  whole  of  t2ie  pa- 
per must  be  considered  in  determining  wheth- 
er the  instrument  is  or  is  not  negotiable. 
Flnley  v.  Smith,  185  Ky.  446,  177  S.  W.  262, 
L.  R.  A.  1915F,  777,  780.  It  will  be  observ- 
ed that  the  writing  does  not  in  express  terms 
say  that  the  debt  becomes  due  if  the  ranch 
is  sold  or  mortgaged  before  "five  years  from 
date,"  and  yet  such  is  the  obvious  intent  and 
meaning  of  the  whole  writing.  The  debt  be- 
comes due  at  all  events  "live  years  from 
date,"  and  the  debt  cannot  extend  beyond 
that  fixed,  certain,  and  definite  period  be- 
cause the  moment  the  five-year  period  ends 
the  debt  is  due  and  any  other  interpretation 
of  the  writing  would  completely  nullify  the 
words  "five  years  from  date";  but,  if  the 
ranch  Is  sold  or  mortgaged  prior  to  the  ex- 
piration of  that  fixed  future  time,  then  tlie 
promisor  agrees  to  pay  the  debt  at  the  time 
of  such  sale  or  mortgage.  Dobbins  v.  Ober- 
man,  17  Neb.  163,  22  N.  W.  356. 

The  words,  "doe  if  ranch  is  sold  or  mort- 
gaged," do  not  extend  the  date  of  payment, 
but  upon  the  contrary  they  serve  only  to 
accelerate  the  maturity  of  the  debt.  Stated 
broadly,  the  overwhelming  weight  of  author- 
ity Is  to  the  effect  that,  where  a  note  is  made 
payable  on  a  definite  day  and  also  contains 
a  conditional  promise  to  pay  at  an  earlier 
time,  the  instrument  is  not  rendered  non- 
negotlable  by  the  acceleration  clause.  Kis- 
kadden  v.  Allen,  7  Colo.  206,  3  Pac.  221; 
Walker  v.  Woollen,  54  Ind.  164,  23  Am.  Rep. 
639;  Charlton  v.  Reed,  61  Iowa,  166,  16  N. 
W.  64,  47  Am.  Rep.  808;  Dobbins  v.  Oberman, 
17  Neb.  163,  22  N.  W.  856:  Ernst  v.  Steck- 
man,  74  Pa.  13,  15  Am.  Rep.  542:  Joergen- 
son  V.  Joergenson,  28  Wash.  477,  68  Pac. 
913,  92  Am.  St.  Rep.  888;  Chicago  Railway 
Co.  V.  Merchants'  Bank,  186  U.  8.  268,  10 
Sup.  Ot.  999,  34  L.  Ed.  349;  Smith  v.  Nel- 
son Land  &  Cattle  Co.,  212  Fed.  56,  128  C. 
C.  At  612;  White  v.  Hatcher,  135  Tenn.  609, 
188  S.  W.  61;  Bright  v.  Offleld,  81  Wash. 
442, 143  Pac.  159;  Utah  State  National  Bank 
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V.  Smith  (Cal.)  179  Pac.  160;  First  National 
Bank  v.  Barrett,  52  Mont  359,  157  Pac.  951; 
Slegel  T.  Chicago  Trust  &  Sav.  Bank,  131 
111.  569,  23  N.  B.  417,  7  L.  R.  A.  537,  19  Am. 
St  Rep.  51;  3  R.  C.  L.  908;  Selover  on 
Neg.  Inst  (2d  Ed.)  70;  Eaton  &  GUbert  on 
Com.  Paper,  220.  See,  also.  Page  v.  Ford, 
65  Or.  450,  469,  131  Pac.  1013,  45  L.  R.  A. 
(N.  S.)  247,  Ann.  Cas.  1915A,  1048.  The 
books  contain  a  variety  of  cases  involving 
acceleration  clauses.  More  common  illustra- 
tions are  found  in  Instruments  which  pro- 
vide that  a  default  in  the  payment  of  in- 
terest or  in  the  payment  of  an  installment 
shall  mature  the  debt  Other  familiar  ex- 
amples are  furnished  by  adjudications  where 
a  series  of  notes  have  been  given  for  a  sin- 
gle debt  with  a  provision  in  each  note  that 
default  in  the  payment  of  any  one  shall  ma- 
ture all  the  unpaid  notes.  While  nearly  all 
the  courts  have  decided  that  a  default  in  the 
payment  of  interest  or  In  the  payment  of  an 
installment  or  a  failure  to  pay  one  of  a  series 
of  notes  Is  such  an  acceleration  clause  as 
does-  not  destroy  the  negotiability  of  an  in- 
strument, yet  there  are  recorded  instances 
where  courts  have  held  that  acceleration 
clauses  of  the  kind  mentioned  impair  the  ne- 
gotiability of  Instruments  otherwise  n^;o- 
tiable. 

As  already  stated,  the  general  principle 
has  been  firmly  established,  in  despite  of  oc- 
casional dissenting  voices,  that  an  acceler- 
ation clause  does  not  necessarily  destroy  the 
negotiability  of  an  instrument.  The  chief 
diflBculty,  however.  Is  encountered  whenever 
an  attempt  is  made  to  formulate  a  rule  by 
which  to  determine  the  validity  of  all  accel- 
eration provisioins;  and  it  Is  probably  im- 
possible to  formulate,  even  in  the  most  gen- 
eral language,  any  rule  which  will  include 
all  acceleration  provisions  that  have?  been 
held  Sufficient,  and  at  the  same  time  serve 
as  a  safe  and  certain  guide  in  all  jurisdic- 
tions. This  difficulty  is  neither  greater  nor 
less  now  than  it  was  previous  to  the  adop- 
tion of  the  negotiable  instruments  law.  For 
example,  there  is  a  class  of  cases  dealing 
with  instruments  having  provisions  to  the 
effect  that  if  at  any  time  the  holder  of  the 
note  deems  himself  insecure  he  may  declare 
the  debt  due ;  or  to  the  effect  that  the  holder 
may,  if  he  deems  himself  insecure,  call  upon 
the  maker  for  additional  security  when  the 
value  of  the  security  given  at  the  time  of 
the  execution  of  the  writing  becomes  impair- 
ed, and  if  the  maker  fails  to  respond  with 
ndditional  security  the  holder  may  declAre 
the  debt  due.  The  adjudications  assignable 
to  this  class  are  divided  In  their  views;  but 
the  majority  of  the  cases  decided  under  the 
provisions  of  the  negotiable  Instruments  law, 
as  well  as  the  majority  of  those  decided  In 
Jurisdictions  where  the  negotiable  instru- 
ments law  had  not  yet  been  adopted,  have 
ruled  that  this  kind  of  a  condition  in  an  ac- 
celeration   clause    renders    the    instrument 
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aoimegotlAble.  Reynolds  t.  Vint,  73  Or.  528, 
144  Pac.  S26;  Western  Farquhar  Mach.  Co. 
▼.  Burnett,  82  Or.  174,  178,  161  Pac.  384; 
Holllday  State  Bank  y.  Hoffman,  85  Kan. 
71,  U6  Pac.  239,  35  L.  B.  A.  (N.  S.)  390,  Ann. 
Oas.  1912D,  1;  Puget  Sound  State  Bank  t. 
Washington  Paving  Co.,  94  Wash.  604,  162 
Pac.  870;  First  National  Bank  v.  Bynum, 
84  N.  C.  24,  37  Am.  Bep.  604;  Carroll  Coun- 
ty Savings  Bank  v.  Strother,  28  S.  C.  S04, 
«  8.  £3.  313;  Klmpton  y.  Studebaker  Bros. 
Co.,  14  Idaho,  552,  94  Pac.  1039,  125  Am.  St. 
Bep.  185,  14  Ann.  Cas.  1126;  Brigbt  v.  Of- 
field,  81  Wasb.  442,  143  Pac.  150;  First  Na- 
tional Bank  y.  BusseU,  124  Tenn.  618,  139 
S.  W.  734,  Ann.  Cas.  1913A,  203.  Contra: 
Empire  National  Bank  v.  High  Grade  Oil 
Refining  Co.,  260  Pa.  255,  103  AU.  602;  Fin- 
ley  y.  Smith,  165  Ky.  445,  177  S.  W.  262,  L. 
B.  A.  1915F,  777;  Kennedy  v.  Broderick,  132 
<J.  C.  A.  381,  216  Fed.  137,  Ii.  R.  A.  1915B, 
472.  The  cases  holding  that  an  instrument 
is  not  negotiable  if  it  contains  a  clause  giv- 
ing the  holder  the  right  to  declare  the  debt 
due  if  he  deems  himself  Insecure  are  based 
primarily  upon  the  objecticm  that  the  date 
■ot  maturity  is  placed  wholly  under  the  con- 
trol of  the  bolder,  is  completely  dependent 
upon  his  whim  or  caprice,  and  is  independ- 
«nt  of  any  act  done  or  omitted  by  the  maker ; 
and,  if  there  is  the  further  stipulation  that 
the  maker  will  furnish  added  security  when 
called  upon,  then  there  is,  of  course,  an  af- 
firmative promisQ  of  the  maker  to  do  an  act 
in  addition  to  his  promise  to  pay  money. 
Puget  Sound  State  Bank  v.  Washington 
Paving  Co.,  94  Wash.  504,  162  Pac.  870,  874 ; 
HoUiday  State  Bank  v.  Hoffman,  85  BCan.  71, 
116  Pac.  239,  35  L.  R.  A.  (N.  S.)  390,  Ann. 
Cas.  1912D,  1;  White  v.  Hatcher,  135  Tenn. 
609,  612,  188  S.  W.  61. 

It  is  apparent  from  what  has  already  been 
■Mid  that  some  Jurisdictions  go  furtb^  than 
-others  in  their  approval  of  acceleration  claus- 
es; and  consequently  a  rule  containing  lan- 
guage aa  broad  as  the  rule  in  some  jurisdic- 
tions would  be  too  broad  for  others,  and  a 
formula  which  is  only  broad  enough  for  the 
latter  would  not  be  broad  enough  for  the 
former.  In  tbis  jurisdiction  the  holding  in 
Reynolds  v.  Vint.  73  Or.  628,  144  Pac.  526, 
and  in  Western  Farqubar  Mach.  Co.  v.  Bur- 
nett, 82  Or.  174,  161  Pac.  384,  condemns  ac- 
•celeration  clauses  which  are  entirely  under 
the  control  of  the  bolder  and  completely  de- 
pendent upon  bis  whim  or  caprice  independ- 
ent of  any  act  of  the  maker ;  but,  since  nei- 
ther of  those  decisions  condemns  all  accel- 
eration clauses,  we  have  no  hesitancy  in  de- 
claring that  we  prefer  to  keep  company  with 
the  majority  of  the  other  Jurisdictions  by 
giving  approval  to  certain  kinds  of  acceler- 
ation clauses.  What  we  deem  to  be  the 
better  rule  Is  best  expressed  by  language 
found  in  Ernst  v.  Steckman,  74  Pa.  13,  15 
Am.  Rep.  542,  where  a  note,  payable  "twelve 
months  after  date  (or  before,  if  made  oat 


of  the  sale  of  W.  8.  Coffman's  Improved 
Broadcast  Seeding  Machine),"  was  lield  to 
be  n^otiable.  In  oondudlng  the  opinion  the 
court  there  said:  ■ 

"The  principle  to  be  deduced  from  the  author- 
ities ia  this:  To  constitute  a  negotiable  piomia- 
spry  note,  the  time,  or  the  event, .  for  its  ulti- 
mate payment,  must  be  fixed  and  certain;  yet 
it  may  be  made  subject  to  contingencies,  upon 
the  happening  of  which,  prior  to  the  time  of  its 
absolute  pajment,  it  shall  become  due.  The 
contingency  depends  upon  some  act  done  or  omit- 
ted to  be  done  by  the  maker,  or  upon  the  occur- 
rence of  some  event  iftdicated  in  the  note ;  and 
not  upon  any  act  of  the  payee  or  holder,  where- 
by the  note  may  become  due  at  an  earlier  day." 

The  principle  wMcb  was  expressed  in 
Ernst  v.  Steckman  was  subsequeutly  reiter- 
ated and  applied  by  the  Supreme  Court  of 
the  United  States  in  the  leading  and  oft- 
cited  case  of  Chicago  Railway  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  10  Sup.  Ct.  999, 
34  Ia  Ed.  349.  Further  exemplification  of 
this  principle  may  be  found  in  the  following 
precedents  where  the  facts  in  some  instances 
were  exactly  like  and  in  all  Instances  were 
analogous  to  the  facts  presented  here:  Kls- 
kadden  v.  Allen,  7  Colo.  206,  3  Pac.  221; 
Elliott  v.  Beech,  S  Manitoba,  213;  Walker  v. 
WooUen,  64  Ind.  164,  23  Am.  R^.-  639; 
Charlton  v.  Reed,  61  Iowa,  166,  16  N.  W. 
64,  47  Am.  Rep.  808;  Dobbins  v.  Oberman, 
17  Neb.  163,  22  N.  W.  356;  Joergensm  y. 
Joergenson;  28  Wash.  477,  68  Pac.  913,  92 
Am.  St  Rep.  888.  The  ruling  in  Reynolds 
y.  Vint,  73  Or.  528, 144  Pac.  526,  is  not  incon- 
sistent with  the  adoption  of  the  principle 
stated  In  Ernst  v.  Steckman,  74  Pa.  13,  15 
Am.  Rep.  642;  White  v.  Hatcher,  135  Tenn. 
609,  612,  188  S.  W.  61;  First  National  Bank 
v.  Russell,  124  Tenn.  618,  189  S.  W.  734,  Ann. 
Cas.  1913A,  206 ;  Bright  v.  Offield,  81  Wash. 
442,  143  Pac.  150,  161;  Joergenson  v.  Joer- 
genson, 28  Wasb.  477,  481,  68  Pac.  913,  92 
Am.  St  Rep.  888;  HoUiday  State  Bank  v. 
Hoffman,  85  Kan.  71,  116  Pac.  239,  35  L.  B. 
A.  (N.  S.)  390.  395,  Ann.  Gas.  1912D,  1: 
Clark  y.  Skeen,  61  Kan.  526^  60  Pac.  327, 
49  L.  R.  A.  190,  78  Am.  St  Rep.  337.  The 
note  signed  by  Bradshaw  conforms  with  the 
requirements  of  section  6^7,  L.  O.  L.,  and 
is  a  negotiable  promissory  note.  Utah  State 
National  Bank  y.  Smith  (Cal.)  179  Pa&  160; 
Bright  y.  Offield,  81  Wash.  442,  143  Pac.  159. 

[6]  The  respondent  has  argued  that  the 
debt  represented  by  the  note  automatically 
became  due  when  the  conveyance  was  made 
to  Frederick  T.  Lewis  on  January  18,  1913; 
but  the  answer  Is  that  the  thoroughly  estab- 
lished and  indeed  almost  universal.  If  not 
the  universal,  rule  is  that  the  acceleration 
clause  is  not  self-executing,  but  it  merely 
confers  an  option  upon  the  holder  to  treat 
the  debt  as  due.  Belloc  v.  Davis,  38  Cal.  243, 
251;  White  v.  Hatcher,  135  Tenn.  609,  616, 
188  S.  W.  61;  Clark  y.  Skeen,  61  Kan.  626, 
60  Pac.  327,  49  L.  R.  A.  190,  78  Am.  St  Rep. 
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387;  First  Nat  Bank  v.  iParker,  28  Wasb. 
234,  237,  68  Paa  766,  92  Am.  St  Bep.  828; 
Keene  Five  Cta.t  S&xinga  Bank  v.  Beld,  123 
Fed.  221,  60  G.  O.  A.  226;  Otllette  r.  Hodge, 
170  Fed.  313,  814,  96  C.  O.  A.  205;  Chicago 
Ballway  Co.  y.  Merchants'  Bank,  136  XT.  S. 
268,  284,  10  Snp.  Gt  990,  84  L.  Bd.  349.      ' 

[7]  There  la  no  erldenoe  Indicating  or 
even  Intimating  that  the  plaintiff  exercised 
or  attempted  to  exercise  the  option  which 
the  note  conferred  upon  the  holder  to  de- 
49are  the  note  dne  in  the  event  of  a  sale  or 
mortgage  of  the  ranch.  Inasmudi  as  the 
plalntur  Is  relying  npon  the  "general"  date 
of  maturity  speci^ed  In  the  instrument  and 
since  the  acceleration  clause  was  not  self- 
executing.  It  was  unnecessary  for  the  plain- 
tiff to  afDrm  a  n^atlve  by  pleading  or  prov- 
ing It  Dobbins  V.  Oberman,  17  Neb.  163, 
166,  22  N.  W.  856;  Walker  ▼.  WooUen,  64 
Ind.  164,  165,  23  Am.  Rep.  639. 

[I]  One  of  the  further  and  s^arate  de- 
fenses Interposed  by  EfiSe  May  TerriU  is 
based  upon  the  allegation  that  the  note  was 
delivered  to  and  accepted  by  the  appellant 
upon  an  agreonent  "to  look  entirely  to" 
Bradahaw  for  payment  without  any  Claim 
upon  the  respondent  "for  liability  for  any 
portion  of  said  note."  Through  cross-exami- 
nation of  witnesses  for  the  appellant,  the 
respondent  succeeded  in  introducing  parol 
evldoice  in  support  of  the  defense  last  men- 
tioned. The  direct  examination  Jnstlfled  the 
croaa-examlnation  which  was  conducted  by 
the  respondent  and  permitted  by  the  court 
(Speer  v.  Smltli,  83  Or.  671,  676,  163  Pac. 
9T0),  and  consequently  the  only  remaining 
question  arising  out  of  the  cross-examination 
Is  whether  this  testimony  was  competent 
for  any  purpose.  The  appellant  lusists  that 
the  testimony  was  incompetent  because  it 
varied  the  terms  of  a  written  contract.  The 
respondent  relies  upon  an  Ingenious  aigu- 
naent  Tbe  respondent  endeavors  to  apply  a 
principle  discussed  in  Colvin  v.  Ooff,  82  Or. 
314,  161  Pac.  568,  L.  H.  A.  19170,  300.  The 
argument  of  the  respondent  is,  In  substance, 
that  the  note  on  its  face  contained  two  con- 
tracts, one  between  the  maker  and  the  payee 
and  the  other  between  the  indorser  and  in- 
dorsee; that  while  there  was  a  manual 
transfer  of  the  paper  for  the  tmrpose  of  ef- 
fecting a  delivery  of  the  contract  between 
the  maker  and  payee,  nevertheless  the  seem- 
ing contract  between  the  Indorser  and  in- 
dorsee "was  never  delivered  except  in  the 
sense  of  a  pliysical  delivery";  and  that  there- 
fore the  respondent  is  "not  seeking  to  vary 
the  terms  of  a  written  contract  to  wit  the 
contract  of  the  Indorser,  but  to  show  that 
this  written  contract  was  never  delivered." 

There  is  a  divergence  of  Judicial  opinion 
as  to  whether  or  not  the  implications  and 
intendments  which  the  law  attaches  to  a 
blank  Indorsement  of  negotiable  commercial 
paper  make  such  blank  indorsement  the 
equivalent  of  a  complete  written  contract 
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which  cannot  be  varied  by  parol  evidence. 
8  Cyc.  264;  3  R.  C.  L.  974;  8  O.  J.  1033; 
Crawford's  Ana  Neg.  Inst  IJaw  (Bev.  Uni- 
form Ed.)  133.  In  this  Jurisdiction,  however, 
it  has  been  the  settled  rule  for  nearly  40 
years  that  parol  evidence  caimot  be  receiv- 
ed to  vary  or  contradict  the  contract  which 
the  law  writes  over  a  blank  indorsement 
wh^  made  after  the  delivery  of  a  promis- 
sory note  to  the  payee.  Smith  v.  Caro,  9 
Or.  278;  Carroll  v.  Nodlne,  41  Or.  412,  416, 
69  Pac.  51,  93  Am.  St  Eep.  743;  Smith  v. 
Bayer,  46  Or.  143,  147,  79  Pac.  497,  114  Am, 
St  Rep.  858.  To  this  general  rule  there  are 
certain  exceptions  which  are  epedfled  In 
Dale  V.  Gear,  88  Conn.  16,  9  Am.  Rep.  363. 
See,  also,  Smith  v.  Caro,  9  Or.  278,  287;  Moll 
V.  Roth  Co.,  77  Or.  698,  699,,  162  Pac.  285; 
Jones  V.  Albee,  70  111.  84.  Tb/a  mle  relied 
npon  by  the  respondent  Is  not  available  to 
her.  The  facts  which  she  herself  admits 
effectively  prevent  her  from  shielding  her- 
self with  that  rule.  The  manual  transfer 
of  the  note  was  in  no  sense  executory,  but 
upon  the  contrary  It  was  a  completed  and 
wholly  executed  act  There  was  no  stipula- 
tion preventing  the  manual  transfer  from 
becoming  a  completed  delivery  with  all  the 
attending  rights  and  obligations.  When 
placed  In  the  hai^  of  the  appellant  the' 
note  bore  the  blank  indorsement  of  the  re- 
spondent It  is  conceded  by  the  respondent 
that  she  intended  to  transfer  her  ownership 
in  the  note.  The  transfer  of  ownership  was 
not  made  contingent  upon  the  haiq;)ening  of 
some  event  The  transfer  was  a  finality. 
The  contract  of  transfer,  whatever  the  con- 
tract may  Jtiave  been,  was  executed  and  com- 
pleted. The  appellant  saya  that  the  terms 
of  the  contract  are  to  be  found  in  the  sig- 
nature written  on  the  back  of  the  note; 
while  the  respondent  argues  that  when  the 
ownership  of  the  note  was  tranaf&rred  to 
the  appellant  the  latter  accepted  the  instru- 
ment upon  an  agreement  different  from  that 
which  the  law  writes  into  the  blank  indorse- 
ment of  the  respondent  In  the  last  analy- 
sis, the  contention  of  the  respondent  is  only 
an  effort  to  vary  and  contradict  the  written 
contract  of  indorsement  and  hence  the  parol 
testimony  relating  to  any  oral  contempora- 
neous agreement  was  Incompetent.  The  re- 
spondent has  not  brought  herself  within  ei- 
ther of  the  first  three  exceptions  noted  In 
Dale  V.  Gear,  38  Conn.  15,  9  Am.  Rep.  353, 
355;  and.  If  there  was  an  equity  bringing 
the  respondent  in  the  fourth  class  of  excep- 
tions, "It  must  be  set  up  as  an  equity  prov- 
able in  equity,  to  bar  an  apparant  legal  li- 
ability." The  defense  urged  by  the  respond- 
ent does  not  Involve  the  question  of  waiver, 
as  did  the  case  of  Moll  v.  Roth  Co.,  77  Or. 
593,  600,  152  Pac.  235. 

[9, 1 0]  Both  Brownsboro  and  Medford  are 
in  Jackson  county.  The  letter  which  Charles 
Nickell  wrote  for  the  purpose  of  giving  no- 
tice of  dishonor  was  d^jKwlted  In  tba  post 
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office  at  Medford  and  addressed  to  the  re- 
spondent at  BrowDsboro,  where  she  Ured. 
The  postmark  on  the  envelope  In  whldi  the 
letter  was  mailed  Indicates  that  it  was  post 
marked  at  the  Hedford  post  office  at  3:30 
p.  m.  on  August  10,  1915.  Charles  NlckeU 
testifled  that  he  deposited  the  letter  In  the 
Medford  post  office,  but  he  did  not  state  the 
time  of  the  deposit  further  than  to  explain 
that  he  deposited  the  letter  on  the  date 
shown  by  the  envelope.  The  respondent  was 
called  as  a  witness  for  the  plaintiff,  and  stat^ 
ed  that  she  received  the  letter,  but  she  did 
not  remember  the  date  of  its  receipt  There 
Is  not  a  word  of  evidence  showing  the  dis- 
tance between  Medford  and  Brownsboro. 
There  Is  not  a  syllable  of  testimony  telling 
about  the  mail  service  between  the  two  post 
offices.  Uhe  record  is  utterly  barren  of  any 
evidence  showing  whether  there  were  one 
or  more  mails  or  any  mail  leaving  Medford 
for  Brownsboro  on  August  10th,  or.  If  there 
was  any  mail  for  Brownsboro  on  that  day, 
whether  it  was  before  or  after  3:30  p.  m. 
The  most  that  we  can  say  from  the  record 
is  that  the  letter  was  deposited  at  some  time 
In  the  Medford  post  office  on  August  10th 
and  postmarked  at  3:30  p.  m.,  and  that  aft- 
erwards the  respondent  received  the  letter 
In  due  course  of  mail.  For  aught  that  we 
can  ascertain  from  the  record,  there  was  a 
mail  leaving  Medford  for  Brownsboro  at 
noon  on  August  lOtb,  and,  If  there  was  a 
mall  leaving  at  that  hour  and  no  other  mall 
leaving  on  that  day,  then,  in  the  absence  of 
some  excuse  sanctioned  by  the  law,  the  no- 
tice of  dish<»or  was  not  mailed  in  time.  The 
statute  which  governs  this  phase  of  the  cou' 
troversy  provides  that— 

"Where  the  person  giving  and  the  person  to 
receive  notice  reside  in  different  places,  the  no> 
tice  must  be  given  withia  the  following  times: 
(1)  If  sent  by  mail,  it  must  be  deposited  in  the 
poet  office  in  time  to  go  by  mail  the  day  follow- 
ing the  day  of  dishonor,  or  if  there  be  no  mail 
at  a  convenient  hour  on  that  day,  by  the  next 
mail  thereafter.  •  •  •"  Section  5837,  L. 
O.  L. 

The  negotiable  instruments  law  prescribes 
a  definite  time  for  mailing  notice  of  dishonor. 
If  there  was  only  one  mall  on  August  10th, 
and  U  that  mail  left  at  a  convenient  hour 
prior  to  3:30  p.  m.,  the  notice  mailed  by  the 
appellant  was  too  late.  If  tliere  was  no  out- 
going mail  at  all  for  Brownsboro  on  that  day, 
then,  of  course,  the  letter  was  deposited  in 
time.  The  liability  of  an  indorser  of  a  ne- 
gotiable promissory  note  is  contingent,  and, 
among  other  things,  the  liability  la  condi- 
tioned upon  giving  notice  Of  dishonor  with- 
in the  time  specLSed  by  the  statute.  The  bur- 
den is  upon  the  holder  to  prove  that  the  no- 
tice was  mailed  within  the  time  prescribed 
by  law;  it  is  not  enough  merely  to  show 
that  the  notice  was  deposited  in  the  post  of- 


fice on  the  day  foUowing  the  day  of  dishon- 
or, but  it  must  also  be  shown  that  the  notice 
was  deposited  "in  time  to  go*l^  mail  the  day 
following  the  day  of  dishonor"  if  there  was  a 
mail  at  a  convenient  hour  on  Oiat  day.  Strict 
proof  is  required.  Tliere  i>  an  utter  want 
of  evidence  concerning  outgoing  mails,  and 
consequently  the  Judgment  of  Isvolvtntary 
nonsuit  was  properly  rendered.  United 
States  T.  Barker,  Fed.  Cas.  No.  14,519;  First 
National  Bank  v.  Miller,  138  Wis.  12Q,  120 
N.  W.  821,  131  Am.  St  Bep.  1040;  Downs 
v.  Planters'  Bank,  1  Smedes  &  Ml  (Miss.). 
261,  40  Am.  Dea  92;  Marks  ▼.  Boone,  24 
Fla.  177,  4  South.  632 ;  Bidiardson  v.  Kulp, 
.81  N.  J.  Law,  123,  78  AU.  1062 ;  Com.  Bank 
V.  Strong,  28  Vt.  316,  67  Am,  Dec  714;  Cor- 
bin  V.  Planters'  National  Bank,  S7  Va.  661, 
13  S.  E.  98,  24  Am.  St  Bep.  673;  8  C.  J. 
655,  1016,  1055;  S2aton  &  OUbcrt  on  Com. 
Paper,  507. 
The  judgment  is  affirmed. 

McBRIDB,  C.  J.,  and  BENSON  and  BUB- 
NETT,  JJ.,  concur. 


SMITH  V.  HEADLEB  et  ux. 
(Supreme  Court  of  Oregon.     July  29,  1919.) 

1.  MoBTfliraKS  «s»32(2)— Absoltitb  Dxxb— In- 
tent. 

A  deed  ahiolnte  in  form,  or  any  other  con- 
veyance, must  be  construed  to  be  a  mortgage 
subject  to  redemption,  where  it  ia  made  manifest 
from  a  consideration  of  all  surrounding  facts  and 
circumstances  that  the  parties  thereto  intended 
the  conveyance  to  operate  only  by  way  of 
security. 

2.  MoBTOAOES  4=>36— Absoldts  Desd— Bob- 
den  OF  FBoor. 

The  burden  of  proof  rests  upon  one  claiming 
that  a  deed  absolute  in  form  is  a  mortgage  to 
show  the  real  character  of  the  transaction ;  the 
presumption  existing  that  a  deed  absolute  on  its 
face  is  what  it  purports  to  be. 

3.  MOBTQAOES  «s>32(5)  —  Absolute  Deed  — 
Chabacteb  or  Instbument— Secubitt. 

A  deed  absolute  on  its  face  is  a  mortgage 
if  a  pre-existing  debt  in  relation  to  which  it 
was  given  was  not  extinguished,  or  if  a  new 
debt  was  intended  to  be  created  and  the  con- 
veyance was  given  as  security  therefor. 

4.  MoBTOAQEs  9=938(1)  —  Absolute  Deed  — 
Evidence. 

In  action  to  have  a  deed  absolute  in  form 
declared  a  mortgage,  evidence  held  to  show  that 
the  deed  was  executed  only  as  security  for  a  pre- 
existing debt  and  for  advances  to  he  made. 

Department  2. 

Appeal    from    Circuit    Court,    Columbia 
County;  J.  A.  Eakin,  Judge. 


^S9F\>r  other  eaaes  see  sBtD»  topic  and  KKY-NCMBES  in  all  Ker-Numlxred  Dtcests  and  I']de.''a* 
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J.  Smltli  afalnst  3.  B. 
Decme  for  plaintiff,  and 
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Action  by  John 
Headlee  and  wife, 
defendants  appesL 

Plaintiff  Instituted  tbis  salt  to  hare  a 
deed  .executed  by  plaintiff  to  defendant  3. 
B.  Headlee,  which  Is  absolute  on  its  face, 
declared  to  be  a  mortgage.  A  decree  was 
rendered  in  favor  of  plaintiff,  from  ^hich 
defendant  appeals. 

The  facts  in  relation  to  the  transaction  are 
substantially  as  follows:  On  the  26th  day 
of  December,  1912,  the  plaintiff,  John  3. 
Smith,  gave  to  defendant  J.  R.  Headlee  a 
note  for  the  sum  of  $100,  loaned  to  plaintiff 
by  Headlee,  and  executed  a  mortgage  on  00 
acres  of  land  described  in  the  complaint  to 
secure  the  same.  Smith, was  then  In  poor 
health,  needing  money  to  pay  his  expenses 
in  the  hospital,  where  he  went  and  remained 
for  a  time,  after  which  he  returned  to  his 
home  on  the  land.  The  mortgage  was  never 
recorded.  About  February  25,  1913,  the 
plaintiff  was  compelled  to  return  to  the  hos- 
pital, and  desired  an  additional  loan  from 
J.  R.  Headlee  with  which  to  meet  his  ex- 
penses. On  that  date  he  executed  to  Mr. 
Headlee  a  warranty  deed,  to  the  premises  to 
secure  the  payment  of  |106  and  Interest  men- 
tioned in  the  mortgage,  and  also  as  security 
for  any  sums  of  money  the  defendant  J.  R. 
Headlee  might  expend  for  the  benefit  of 
plaintiff  in  paying  his  hospital  fees,  for  med- 
ical services,  and  taxes  on  the  land.  Mr. 
Headlee  at  that  time  agreed  to  pay  his  ex- 
penses for  a  period  not  exceeding  one  year. 
The  note  and  mortgage  were  not  surrendered 
or  cancelled,  but  were  retained  by  J.  R. 
Headlee.  The  plaintiff  testifies  that  at  the 
time  of  the  execution  of  the  deed  it  was 
understood  and  agreed  that  upon  the  re- 
payment by  the  plaintiff  of  the  sum  of  9100 
mentioned  in  the  mortgage,  and  the  payment 
of  the  sums  of  money  defendant  J.  R.  Head- 
lee might  pay  for  the  benefit  of  the  plain- 
tiff to  Mrs.  Landfare  for  hospital  expenses 
and  to  Dr.  Sproat,  together  with  payment 
for  medicine  for  the  plaintiff,  and  any  taxes 
<»  the  real  property  paid  by  Headlee,  the 
defendant  3.  R.  Headlee  and  his  wife,  Cora 
Headlee,  would  regonvey  the  real  estate  de- 
scribed in  the  complaint;  at  the  time  of  the 
execution  of  the  deed,  Mr.  Smith  sent  for 
Mr.  Headlee  and  they  went  to  the  oflSce  of 
the  notary  public ;  that  he  told  Mr.  Headlee 
that  he  needed  more  money,  and  they  talked 
about  making  him  out  better  security. 
Smith  said,  "Well,  if  you  have  to  have  it, 
why  I  have  to  give  it."  The  notary  public 
made  out  the  deed,  and  Mr.  Headlee  was  to 
pay  the  expenses  to  Mrs.  luindfare  and  the 
doctor.    Smith  states: 

"A.  Well,  1'  demanded  a  bond  for  a  de«d  se- 
carfty  to  show  that  I  conld  redeem  the  place 
after  I  would  get  the  money.  He  says,  'Any 
time  that  you  get  the  money  aad  principal,  why 


you 
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ean  have  yoor  place. 
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I  don't  want  it' 


"Q.  Any  time  you  get  the  money  and  inter- 
est, the  principal  and  interest,  be  would  ^ed. 
the  place  back  to  you,  did  fas  say  that?  A.  Xes;. 
that  is  what  he  did." 

It  appears  that  the  plaintiff  is  llUterate 
and  signed  the  deed  by  making  his  mark; 
that  Headlee  was  to  keep  up  the  taxes  and 
insurance  ca.  tUe  place;  that  Mr.  Headlee 
did  not  want  to  give  a  bond  for  a  deed,  as 
he  did  not  want  any  expense.  In  case  Smith 
failed  to  make  payment ;  that  Mr.  Headlee 
said  to  Smith: 

"Any  time  you  bring  me  the  money,  principal 
and  interest,  I  will  tnm  these  papers  over  to 
yoa."  "Deed  me  the  land  back.  Deed  it  back 
again  just  the  way  it  was." 

Mr.  N.  F.  ^orem,  the  notary  public  who 
drew  the  deed,  stated  in  substance  that  af- 
ter the  deed  was  signed  they  wanted  some 
understanding  besides  the  deed  with  re- 
gard to  the  land,  or  with  regard  to  the  pay- 
ment of  the  doctor,  and  also  Mrs.  Landfare, 
Jilst  exactly  the  ktnd  of  contract  he  did  not 
remember,  but  It  was  something  in  regard  to 
the  land,  and  he  did  not  feel  as  though  be 
wanted  to  make  up  the  contract,  and  he  re- 
ferred them  to  an  attorney.  He  further 
stated : 

"Well,  it  seems  that  Mr.  Headlee,  in  case  , 
that  Mr.  Smith  was  to  die  or  would  not  be  able 
to  redeem  his  land,  why,  he  didn't  want  any 
trouble  with  any  of  Mr.  SmiUi's  relations,  that 
be  wanted  it  absolutely  complete,  ha  wanted  to 
have  the  complete  ownership  of  the  property,  of 
the  land,  without  having  to  foreclose  a  mortgage 
or  something  of  that  kind,  or  any  trouble." 

Mr.  J.  J.  Johnson,  the  attorney  with  whom 
the  parties  consulted,  testified  to  the  eOeet 
that  they  brought  the  deed  to  hhn;  that  at 
the  time  nothing  was  reduced  to  writing  be- 
tween Headlee  and  Smith.  As  he  remember- 
ed, Mr.  Headlee  stated  that  Mr.  Smith  already 
owed  him  some  money  in  the  neighborhood 
of  $100;  they  anticipated  that  Mr.  Smith 
had  to  have  treatment  by  the  doctor  and  go 
to  the  hospital.  Smith  had  no  means  to  pay 
this  expense,  and  he  was  to  transfer  this 
property  to  Headlee.  Headlee  was  to  take 
care  of  this  expense  for  one  year,  after  which 
time  it  was  optional  with  Headlee  as  to  what 
he  might  pay.  Then  Smith  wanted  some 
kind  of  a  contract  that  he  could  buy  this 
property  back  if  he  got  well  and  wanted  the 
property,  and  "Mr.  Headlee  wanted  to  know 
what  effect  that  would  have  upon  the  title 
that  he  would  get."    He  states : 

"I  explained  to  both  of  them  that  if  they  took 
the  deed  eimply  as  security  for  whatever  money 
Mr.  Headlee  might  advance  that  it  would  be  a 
mortgage,  and  that  he  might  as  well  increase 
the  mortgage  he  already  had,  there  was  no 
need  of  taking  a  deed  wbieb  would  be  no  more 
or  less  than  a  mortgage,  and  if  he  gave  a  con- 
trast to  porchase  the  land  at  a  reasonable  figure. 
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the  probability  would  be  HbAt  either  Mr.  Smith 
in  the  future  or  some  of  his  heirs,  in  case  it  be- 
came their  part,  mi{;ht  try  to  construe  that  con- 
tract into  making  the  deed  a  mortgage,  so  in 
any  event  he  would  have  taken  a  risk  if  he  took 
that  contract." 

Mr.  Headlee  said,  "If  there  was  to  be  any 
(Xuestlon  of  a  mortgage  In  this  deal  that  he 
wasn't  going  to  have  anything  more  to  do 
with  tbe  transaction;"  that  be  explained  to 
them  that  it  must  be  an  absolute  convey- 
ance; that  he  explained  to  Mr.  Smith  that, 
if  he  delivered  the  deed  to  Mr.  Headlee  un- 
der the  agreement  that  he  was  to  convey  blm 
this  property,  and  Headlee  obligates  himself 
to  pay  whatever  expenses  there  may  be  for 
a  year,  "and  relieve  you  of  this  Indebtedness 
that  you  already  owe  him,"  that  the  land 
would  be  Headlee's. 

Dr.  James  Sproat  testified  in  corroboration 
of  plaintlfT  as  to  what  occurred  at  the  notary 
public's  office;  that  be  was  at  the  attorney's 
office  only  a  portion  of  the  time  while  the 
parties  were  there. 

W.  A.  Harris,  of  SL  Helens,  and  W.  M. 
Oake,  of  Portland  (Harris  &  Gore,  of  St  Hel- 
ens, on  the  brief),  for  app^Uauts. 

Daniel  Needham,  of  Lewiston,  Idaho,  and 
A.  W.  Mueller,  of  Portland  (Needham  & 
Needham,  of  Lewiston,  Idaho,  and  A.  W. 
Mueller,  of  Portland,  on  the  brief),  for  re- 
spondent 

BKAN,  X  (after  stating  the  facts  as 
above).  A  careful  reading  of  the  testimony, 
fragments  of  which  we  have  referred  to, 
shows  that  the  deed  executed  by  the  plain- 
tur  to  defendant  J.  R.  Headlee  was  for  tbe 
purpose  of  securing  the  payment  of  $100 
loaned  by  Headlee  to  Smith  with  interest 
thereon,  and  any  further  sums  of  money  paid 
by  defendant  J.  B.  Headlee  as  expenses  for 
plaintiff,  together  with  any  taxes  and  insur- 
ance premiums  on  the  real  property  paid  by 
Headlee,  and  that  it  was  understood  and 
agreed  t)etween  the  parties  that,  when  the 
plalntifC  paid  defendant  Headlee  such  sums 
with  interest,  he  should  "have  his  land  back," 
that  is,  Headlee  and  his  wife  would  reconvey 
the  land  to  plaintiff,  and  that  the  deed,  al- 
though absolute  on  its  face,  was  in  effect 
a  mortgage. 

It  appears  from  the  record  tliat  at  the 
time  of  tbe  execution  of  the  deed,  the  plain- 
tiff desired  and  was  practically  compelled 
to  have  some  financial  assistance  in  order  for 
blm  to  receive  medical  attention  and  proper 
care,  and  that  he  applied  to  tbe  derenaant 
Headlee  who  was  bis  friend  and  neighbor 
for  help.  He  was  perfectly  willing  to  secure 
the  payment  of  all  that  he  then  owed  Head- 
lee as  well  as  all  future  advances  Headlee 
agreed  to  make  and  should  make.  It  seems 
that  it  was  agreeable  to  both  that  when 
Smith  should  repay  Headlee  in  full  Smith 
should  have  bia  land  back.    In  case  he  did 


not  recover  his  health  so  as  to  be  about 
again,  and  failed  to  make  such  payment, 
Headlee  did  not  want  to  have  the  deed  In 
such  a  condition  that  he  would  have  to  fore- 
close, or  so  that  any  of  Smith's  heirs  could 
make  trouble  for  him.  .At  no  time  did  Head- 
lee seem  unwilling  to  agree  to  reconvey  the 
land  if  Smith  paid  him  in  full.  On  this 
point,  he  does  not  dispute  tbe  plaintiff  as 
to  the  substance  of  what  was  said  In  regard 
thereto.  Indeed,  when  the  matter  was  broach- 
ed by  plaintiff's  attorneys,  defendant  Head- 
lee offered  to  reconvey  the  land  to  plaintiff 
upon  the  payment  of  $850,  which  wab  more 
than  the  plainti/f  was  willing  to  pay,  and 
more  than  the  trial  court  found  to  be  due 
from  plaintiff  to  defendant  Headlee.  It  is 
fair  to  conclude  that  defendant  made  this  of- 
fer for  the  purpose  of  showing  that  he  was 
ready  to  carry  out  the  agreement  made  at 
the  time  of  the  execution  of  the  deed. 

The  trial  court  carefully  ascertained  the 
amount  due  from  plaintiff  to  Headlee,  and 
fixed  the  same  as  $575.04.  No  error  is  as- 
signed in  this  respect. 

The  story  is  an  old  one.  Headlee,  whUe 
he  was  satisfied  to  have  Smith  rest  assured 
that  the  land  would  be  deeded  back  to  him 
If  he  made  payment,  was  not  willing  to  make 
such  agreement  in  writing,  and,  in  case 
Smith  failed  to  pay,  then  he  desired  to  have 
the  deed  an  absolute  one.  He  was  advised 
by  an  attorney  as  to  what  the  law  was  In 
regard  to  a  deed  given  as  security,  but  he 
did  not  seem  willing  to  follow  sudi  advice. 
He  undertook,  like  many  others,  to  have  the 
deed  absolute,  when  in  reality  It  was  given 
as  security,  and  for  no  other  purpose,  and 
was  In  effect  a  mortgage. 

It  is  a  maxim  of  equity  that  "Once  a  mort- 
gage always  a  mortgage."  By  this  is  meant 
that  the  character  of  a  transaction  involving 
tbe  conveyance  of  property  is  fixed  at  its  in- 
ception, and  if  at  that  time  the  conveyance 
is  intended  to  operate  by  way  of  security 
and  as  a  mortgage,  a  mortgage  It  must  re- 
main with  all  the  incidents  thereof  despite 
express  stipulations  to  the  contrary  in  the 
instrument  of  conveyance  looking  to  the 
abrogation  of  the  mortgagor's  equity  of 
redemption.  A  court  of  equity  never  devi- 
ates from  this  doctrine.  Its  maintenance  is 
deemed  essential  to  the  protection  of  the 
debtor,  who,  under  pressing  necessities,  will 
submit  to  ruinous  conditions,  waiving  the 
equity  of  redemption  allowed  him  on  breach 
of  his  obligation,  in  the  expectation  and  hope 
of  repaying  the  loan  at  the  stipulated  time 
and  thus  preventing  forfeiture.  It  Is  axio- 
matic that  a  conveyance  cannot  be  a  mort- 
gage unless  given  to  secure  the  i>erformance 
of  an  obligation.  Conversely,  If  the  convey- 
ance is  intended  to  secure  an  obligation.  It 
will  be  construed  In  equity  as  a  mortgage 
and  as  nothing  else.  The  form  or  letter  of 
an  instrument  of  conveyance  Is  not  ooncia- 
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«lye  of  Its  character,  bat  its  purpose  to  the 
decisive  factor;  and  if  that  be  security,  thai 
the  instmment,  irrespectire  of  its  fonn,  must 
be  construed  to  be  a- mortgage.  The  ques- 
tion is  one  of  Intention  to  be  decided  from 
a  consideration  of  the  .whole  transaction,  and 
not  from  any  particular  feature  of  it.  I^ere- 
fore  the  characterization  of  the  transaction 
by  the  parties  may  be  fairly  disregarded. 
1»  K.  G.  L.  p.  244,  par.  7. 

[1]  From  the  controlling  principle  that  a 
conveyance  is  a  mortgage  irrespective  of  its 
form,  if  designed  to  secure  tlie  performance 
of  an  obligation,  it  results  that  a  deed, 
though  absolute  in  form  and  unqualified  by 
any  accompanying  agreement  for  a  recon- 
veyance of  the  property  or  a  defeasance,  must 
be  construed  to  be  a  mortgage  subject  to  re- 
demption where  it  is  made  manifest  from  a 
consideration  of  all  surrounding  facts  and 
circumstances  that  the  parties  thereto  in- 
tended the  conveyance  to  operate  by  way  of 
security  and  in  no  other  mode.  This  rule  is 
frequently  enunciated  and  applied.  19  R.  O. 
Ifc  p.  261,  par.  29. 

[2]  There  can  be  no  question  but  that  the 
burden  of  proof  rests  upon  one  whose  claim 
is  founded  upon  the  theory  that  the  real 
character  of  the  transaction  is  dilferent  from 
that  which  Is  imported  by  the  language  of 
the  deed  of  conveyance.  The  presumption 
exists  that  a  deed  absolute  on  its  face  is 
what  it  purports  to  be.  Harmon  v.  Grants 
Pass  Banking  &  Trust  Co.,  60  Or.  69,  118 
Pac.  188 ;  Beall  v.  Beall,  67  Or.  33,  128  Pac. 
835,  135  Pac.  186 ;  Parrlsh  v.  Parrisb,  88  Or. 
486,  54  Pac.  352.  Plaintiff  has  borne  that 
burden  by  proving  the  allegations  of  his 
complaint 

[3]  In  order  to  determine  whether  a  deed 
absolute  on  its  face  to  in  effect  a  mortgage, 
the  test  to:  Was  a  debt  created,  or  was  a 
pre-existing  debt  continued,  and  was  the  in- 
strument designed  as  security?  If  the  pre- 
extotlng  debt  was  not  extinguished,  or  if  a 
new  debt  was  intended  to  be  created  and  the 
conveyance  was  given  as  security  therefor, 
then  it  should  be  declared  to  be  a  mortgage. 
Blckel  V.  Wesslnger,  58  Or.  98,  113  Pac.  34; 
Caro  V.  WoUenberg,  68  Or.  420,  427,  136  Pac. 
866;  Orover  v.  Hawthorne  Estate,  62  Or.  77, 
114  Pac.  472,  121  Pac.  806;  Reilly  v.  Cullen, 
159  Mo.  322,  60  S.  W.  126. 

[4]  Id  the  case  at  bar  there  was  a  pre- 
existing debt  owing  from  plaintiff  to  de- 
fendant J.  R.  Headlee  of  $100,  which  was 
not  extinguished  at  the  time  of  the  execution 
of  the  deed.  Headlee  retained  the  note  given 
as  evidence  thereof,  and  also  kept  the  mort- 
gage. There  was  also  a  new  obligation,  in- 
definite in  amount,  from  Headlee  to  Smith, 
created  in  making  the  arrangements  for  the 
payment  of  medical  services  and  hospital  ex- 
penses, etc.  The  whole  transaction  plainly 
shows  that  the  deed  was  given  as  security 
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to  Mr.  Headlee  for  the  several  amounts. 
The  testimony  fully  sustains  the  findings  of 
the  trial  court.  We  fully  concur  in  such 
findings. 

Finding  no  error  In  the  record,  the  defcree 
of  the  lower  court  Is  affirmed. 

McBRIDB,  C.  J.,  and  JOHNS  and  BEN- 
NETT, JJ.,  concur. 


SPEXARTH  V.  SHERMAN,  County  Treasurer. 
(Supreme  Court  of  Oregon.     July  29,   1919.) 

1.  Taxation    «=»526— Patmkwt— Tnoc— Oon- 

STITUTIONALrTT  OF  STATDTES. 

It  was  within  the  power  of  the  Legisla- 
ture to  pass  L.  O.  L.  {  3682,  as  amended  bj 
Lisws  1913;  p.  834,  {  20,  requiring  taxpayers 
to  pay  their  taxes  on  April  Ist,  but  permit- 
ting them  to  then  pay  one-half  of  the  sum  due 
and  allow  the  remainder  to  ran  until  September 
1st,  by  paying  a  sum  equivalait  to  1  per  cent, 
a  month  on  the  unpaid  balance. 

2.  Afpeal  and  Ebkob  «=3ll07— Disposal  of 
Cause— Statutobt  AiiSNDifBNTS. 

Where  an  action  was  brought  in  1914  to 
restrain  a  county  treasurer  from  collecting  pen- 
alties under  L.  O.  L.  §  3682,  as  amended  by 
Laws  1913,  p.  884,  i  20,  and  a  demurrer  to  the 
complaint  was  sustained,  and  an  appeal  ,waa 
taken  to  the  Supreme  Court,  and  pending  the 
appeal  the  act  of  1913  was  amended  by  Laws 
1915,  p.  184,  S  1,  so  as  to  eliminate  the  penal- 
ties, and  Laws  1915,  p.  298,  an  act  of  general 
amnesty  and  forgiveness  as  to  penalties  incur- 
red, was  enacted,  the  demurrer  will  be  sustain- 
ed by  the  Supreme  Court,  but  the  clerk  of  the 
circuit  court,  where  the  taxes  without  the  pen- 
alties were  tendered,  will  be  ordered  to  pay  to 
the  county  treasurer  the  amount  so  tendered  and 
paid  Into  court,  and  the  proper  authorities  will 
be  ordered  to  accept  the  same  in  full  payment 
of  taxes. 

In  Banc 

Appeal  from  Circuit  Court,  Clatsop. Coun- 
ty ;  J.  A.  Eakin,  Judge. 

Suit  by  A.  G.  Spexarth,  to  restrain  W.  A. 
Sherman,  County  Treasurer  of  Clatsop  Coun- 
ty, from  collecting  penalties  upon  taxes.  De- 
cree for  defendant,  and.  plaintiff  appeals. 
Affirmed. 

This  was  a  suit  to  restrain  the  treasurer 
of  Clatsop  county  from  collecting  certain  pen- 
alties upon  taxes  not  paid  on  April  1,  1914, 
and  arises  out  of  the  following  facts : 

Section  3682,  L.  O.  L.,  as  amended  by  -sec- 
tion 20,  c.  184,  Law.s  1913,  reads  as  follows : 

"Sec.  3682.  When  Taxes  Payable.  Taxes  le- 
gally levied  and  diarged  in  any  year  shall  be 
paid  before  the  1st  day  of  April  following.  If 
the  taxes  against  any  particular  parcel  of  real 
property,   or   the  taxes   on   personal   property 
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diarged  against  any  Individual,  firm,  corpora- 
tion, or  association,  are  not  paid  before  said  lat 
day  of  April,  penalties  shall  be  charged  on  such 
taxes  and  added  to  and  collected  with  the  same, 
as  follows: 

"1.  A  penalty  of  one  per  cent  on  all  taxes 
paid  on  or  after  said  1st  day  of  April  and  be- 
fore the  1st  day  of  May  following. 

"2.  A  penalty  of  two  per  cent,  on  all  taxes 
paid  on  or  after  the  said  1st  day  of  May  and 
before  the  1st  day  of  Jnne  following. 

"3.  A  penalty  of  three  per  cent,  on  all  taxes 
paid  on  or  after  the  said  1st  day  of  June  and 
before  the  1st  day  of  July  following. 

"4.  A  penalty  of  four  per  cent,  on  all  taxes 
paid  on  or  after  the  said  1st  day  of  July  and 
before  the  Ist  day  of  August  following. 

"5.  A  penalty  of  five  per  cent,  on  all  taxes 
paid  on  or  after  the  said  Ist  day  of  Augnit  and 
before  the  1st  day  of  September  following." 

The  plaintiff  was  assessed  for  the  year 
1913  In  the  sum  of  $1,945.04,  due  on  April  1, 
1914,  and  on  said  date  elected  to  pay  one-half 
of  said  sum,  leaving  the  sum  of  $972.52  un- 
paid. On  August  12,  1914,  he  tendered  to  the 
defendant,  as  tax  collector,  the  remaining 
half,  and  demanded  a  receipt  in  full  of  his 
taxes  for  1918,  which  defendant  refused  to 
give,  claiming  that  i^aintlff  should  pay  an 
additional  5  per  cent  as  penalty.  The  plain- 
tiff brought  this  suit  to  compel  the  defendant 
to  accept  the  sum  tendered  and  issue  the  re- 
ceipt. A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff,  refusing  to  plead  fur- 
ther, the  suit  was  dismissed,  from  which  or- 
der he  appeals. 

J.  J.  Barrett,  of  Astoria,  for  appellant 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  law,  although  harsh,  is.  In 
oar  Judgment  clear.  Taxpayers  were  requir- 
ed to  pay  their  taxes  on  April  Ist,  but  were 
permitted  to  pay  one-half  the  sum  due  and 
allow  the  remainder  to  run  until  September 
1st,  by  paying  a  sum  equivalent  to  1  per  cent, 
a  month  on  the  unpaid  balance.  If  not  then 
paid  the  tax  became  delinquent,  and  still  fur- 
ther penalties  were  added.  The  purpose  of 
the  large  penalty,  or  interest,  required  to  be 
paid  on  that  moiety  of  the  taxes  not  paid  on 
April  Ist  was  evidently  to  induce  taxpayers 
to  pay  up  promptly,  and  it  was  entirely  within 
the  power  of  the  Legislature  to  pass  such  an 
act.  Therefore,  on  August  12,  1914,  plaintiff 
should  have  tendered  to  defendant  $48.02,  in 
addition  to  the  principal  sum  due,  and  the 
denmrrer  was  properly  sustained. 

[2]  The  act  of  1913,  supra,  was  amended 
by  section  1,  c.  156,  Gen.  Laws  1915,  so  as  to 
eliminate  the  objectionable  features  of  the 
previous  act,  and  at  the  same  session  chapter 
223  was  enacted,  which  was  an  act  of  general 
amnesty  and  forgiveness  as  to  all  penalties 
incurred  under  the  act  of  1913,  supra;  so 
that  in  any  event  the  amount  brought  Into 
court  at  the  commencement  of  this  action 


would  satisfy  the  demands  of  the  last  stat- 
ute on  the  subject 

Owing  to  the  death  of  counsel  for  appel- 
lant and  the  removal- from  the  state  of  the 
counsel  for  respondent,  this  ca»e  has  not  been 
brought  up  fbr  hearing  at  an  earlier  date. 

The  demurrer  will  be  sustained,  and  the 
cl6rk  of  the  circuit  court  will  pay  over  to  the 
county  treasurer  the  amount  tendered  and 
paid  Into  court,  and  the  proper  authorities 
will  receipt  to  him  and  to  plaintiff  for  the  tax 
of  1913,  and  the  same  will  be  marked  paid  on 
the  tax  roU.  Keitber  party  will  recover  costs. 


HINKSON  v.   KANSAS  OITI  LIFE 
INS.  CO.* 

(Supreme   C!onrt  of  Oregon.     July  29,  1919.) 

L   INSUSANCB      €=>186(3)    —   AXn'IlOBITT      OF 

Agent  to   Receive   Fbeiuums  — Instbuc- 

TIONS. 
An  instruction  relative  to  authority  of  a 
general  state  agent  of  an  insurance  company  to 
accept  payment  of  premiums,  "but  you  are'  fur- 
ther instructed  that,  if  the  oScera  bad  an  op- 
portunity to  inform  themselves  of  the  facts  and 
circumstances  *  *  *  and  failed  to  do  so,  it 
would  be  equivalent  to  such  knowledge,"  was  er- 
roneous, being  too  broad;  the  mere  opportunity 
to  acquire  knowledge  not  being  equivalent  to 
knowledge. 

2.  Insukanck  «3>668(8)  —  Authobitt  or 
Agent— Payment  of  Fbeuivus. 

Where  an  insurance  company  ratified  the  un- 
authorised act  of  a  general  state  agent  in  ac- 
cepting notes  in  payment  of  premiums  and 
granting  extensions,  it  became  a  question  of 
fact  as  to  whether  the  company,  by  such  acts 
and  conduct  bad  authorized  and  empowered  the 
general  agent  to  make  and  accept  other  premium 
notes  and  grant  other  extensions. 

3.  Insubance.  «=s)668(8)  —  Authobitt  of 
Agent— Question  fob  Jvrsr. 

In  an  action  against  an  insurance  company 
to  recover  premiums  paid,  where  insurance  com- 
pany had  canceled  the  policies,  whether  defend- 
ant's general  state  agent  had  apparent  author- 
ity to  accept  premium  notes  and  grant  exten- 
sions, contrary  to  the  provisions  of  a  life  pol- 
icy, held  for  the  jury. 

4.  Insubance  <S=9349(1)— Lxte  Insu&ancb— 
Failube  to-  Pay  Premiums. 

Where  the  premium  on  a  life  insurance  pol- 
icy is  not  paid  when  due,  and  the  payment 
thereof  is  not  waived  or  extended  by  the  in- 
surer, the  insurer  may  cancel  the  policy  and  re- 
tain premiums  paid. 

5.  Insubance  «=»349(1)  —  Life  Insubance  — 
Failube  to  Pat  Pbemiums— Lapse  of  Pol- 
icy. 

If  a  renewal  premium  was  paid  or  extended 
by  the  execution  of  a  premium  note,  and  such 
note  was  not  paid  at  maturity  or  at  time  to 
which  it  was  extended,  if  extended,  the  insurer 
coilld  cancel  the  policy. 
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6.  INBTTBAKCB  ^33384— FACCrBB  TO  PAT  PbB- 
MIinCB. 

A  policy  of  life  insurance  antoBMtiaaUy 
Inpses  without  any  forther .  action  <m  the  part 
of  the  inaurer,  if  the  iDsured  fails  to  pay  a 
premium  when  the  same  becomes  due,  and  with- 
in the  time  allowed  by  the  terms  of  the  policy. 

7.  iNstntANCE  «=»364  —  Ian  Insubance  — 
TiMi;. 

Time  is  of  the  essence  of  a  life  insurance 
contract,  and  if  insured  fails  to  perform  any 
condition  on  the  date  when  it  is  doe  to  be  per- 
formed, then,  without  any  further  notice  or  aet 
of  the  insurer,  the  policy  lapses  automatieally, 
where  no  leeway  or  days  of  grace  are  aUowed 
the  insured. 

8.  INSUBANCB  «=3l8e(3)— InSUBAZTCE  AOENT'B 
AUTHOBITT— ReCBIVINO  PBK>aUltS. 

To  establish  that  an  agent  outside  of  the 
home  ofBce  of  the  insurance  company  had  au- 
thority to  accept  renewal  premiums  on  behalf 
of  the  company,  it  must  be  proved  that  either 
such  agent  was  actually  authorised  by  insur- 
ance company,  or  by  his  contract  from  the  home 
office,  or  that  the  insurance  company  represented 
or  held  out  the  agent  as  having  the  authority ; 
and  also  that  the  insured  knew  of  and  iWied  on 
the  representations. 

9.  Insubawce  *=»186(3)  —  Attthosity  ot" 
Agent  —  BATincATioif  or  Unauthorized 
Act. 

No  payment  of  premiums  to  other  than  an 
authorized  agent  of  an  insurance  company,  or 
one  held  out  as  having  authority,  can  be  consid- 
ered as  a  vBUd  premium  payment,  unless  the 
same  was  actually  received  by  and  consented 
to  and  ratified  by  the  insurer. 

10.  InSUBANCK  <S=»76— AOENCT|rPBOOI'— DEO- 
LABATIONS  OF  AOENT.  * 

A  declaration  or  statement  made  by  an  agent 
of  an  insurance  company  to  the  effect  that  he  is 
authorized  to  collect  premiums  is  of  no  effect 
and  not  binding  upon  the  company. 

11.  Tbiai.  «=>296(1)  —  iNSTBVonona  —  Con- 
struction. 

It  was  not  prejudicial  error  to  give  an  in- 
correct instruction,  where,  in  view  of  the  other 
instructions  given  and  the  testimony  in  the 
case,  the  jury  could  not  have  been  misled. 

12.  Insurance  <s=>198(5)  —  Wbongfui,  Can- 
CBU.ATION  OP  Policy— Recovebt  of  Premi- 
ums—Amount. 

If  an  insurance  company  wrongfully  de- 
clared a  policy  forfeited  end  refused  to  accept 
a  premium  when  duly  tendered,  the  insured 
may  consider  the  policy  at  an  end  and  bring  an 
action  to  recover  the  just  value  of  the  policy, 
in  which  case  the  measure  of  damagea  is  the 
amount  of  premiums  paid  with  interest  on 
esch  from  the  time  it  was  made. 

13.  Insurance  €=s»90  —  LiMrrATioN  of  Au- 
TnORITT— Vali  ditt. 

Provisions  in  a  life  insurance  policy  .to  ef- 
fect  that  agents  shall  not  have  authority  to 


c<Aect  renewal  i)reminm%  and  that  oompany 
shall  not  be  resiionsible  for  act  of  agent  in  ac- 
cepting notes  and  extending  payment  thereon, 
are  valid  and  binding  between  the  iosuzer  and 
the  insured. 

14.  Imsubancb  <8=3372— Ldotation  of  Au- 
THORUT  or  AOENT— Waiver. 
Provisions  in  a  policy  of  life  insnrance  lim- 
iting authority  of  agent  and  providing  that 
agent  has  no  authority  to  accept  renewal  prfr- 
minms  or  accept  notes,  or  grant  extensions,  etc., 
may  be  waived  or  modified  by  tha  insurer. 


In  Banc 

Appeal  from  Circuit  Court,  Laae  County; 
G.  F.  Sldpworth,  Judge. 

Consolidated  actions  by  Andrew  H.  HlnkMm 
against  the  Kansas  City  Ute  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

In  April,  1917,  plaintlS  filed  his  complaint 
In  case  No.  10810,  alleging  that  the  defendant 
is  a  Missouri  life  insnranoe  corporatloD,  duly 
licensed  to  transact  business  in  this  state; 
that  on  Marcb  31,  1014,  plaintiff  made  appli- 
cation for  a'  $10,000  policy  wltb  an  annual 
premium  of  $400;  that  at  the  time  of  the 
application  be  paid  the  first  premium,  in 
consideration  of  whlcb  the  defendant  agreed 
that.  If  it  did  not  deUver  the  policy,  it  would 
return  the  money;  that  defendant  has  never 
delivered  the  policy,  but  has  retained  the 
payment ;  and  that  at  the  time  of  the  appli- 
cation the  defendant,  through  L.  V.  RawUngs, 
its  agent,  executed  its  receipt  for  tbe  pay- 
ment, a  copy  of  wblcb  Is  attached  to  tbe  com- 
plaint as  Ezbiblt  A. 

'  Tbe  defendant  admits  Its  corporate  nature 
and  the  appUcatlon  for  the  policy,  that  it  has 
never  delivered  the  policy,  and  that  BawUngs 
was  its  duly  autborlised  agent,  but  denies  tbe 
$400  payment  or  that  it  agreed  to  return  the 
money.  As  a  further  and  separate  answer  it 
alleges  that  at  tbe  time  tbe  application  was 
made  the  plaintiff  delivered  to  RawUngs  bii 
promissory  note  for  $400,  wbl(A  was  held  by 
Rawlings  until  final  action'  should  be  taken 
on  tbe  application;  that,  after  the  applica- 
tion was  ma<le,  tbe  plaintiff,  without  any 
valid  excuse  or  reason,  did  not  present  blra- 
self  for  medical  or  physical  examination; 
and  that  no  part  of  tbe  note  has  ever  been 
paid.  In  bis  reply  the  plaintiff  specifically 
denies  all  of  tbe  new  matter  in  tbe  answer. 

On  Angust  24,  1917,  tbe  plaintiff  com- 
menced action  No.  10811,  In  which  he  alleges 
that  at  bis  request  tbe  defendant  Issued  its 
$6,000  policy  Nok  46,064  payable  to  tbe  wife 
of  plaintiff,  by  the  terms  of  which  tbe  plain- 
tiff should  pay  the  annual  premium  of  $184.10 
In  advance  on  December  8th  of  each  year, 
with  one  month's  grace.  Tbe  complaint 
states  that: 
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"The  first  year's  pronium  only  may  be  paid 
to  the  agent.  All  subaequent  premiums  are  due 
and  payable  in  advance  at  the  home  office  of 
the  company  without  notice.  However,  they 
may  be  paid  to  an  authorized  agent  ol  the  com- 
pany on  or  before  the  date  when  due,  but  only 
in  exchange  for  a  receipt  signed  by  the  presi- 
dent, vice  president,  secretary,  or  assistant  sec- 
retary and  countersigned  by  such  agent  Upon 
failure  to  pay  any  premium  on  or  before  the 
date  when  due,  or  upon  failure  to  pay  any  pre- 
mium note  when  due,  this  policy  will  become 
nuU  and  void  without  any  action  or  notice  by 
the  company,  and  all  rights  shall  be  forfeited 
to  the  company,  except  as  hereinafter  provided. 
No  agent  has  power  on  behalf  of  the  company 
to  modify  this  contract,  to  extend  the  time  of 
payment  of  the  premiums,  to  waive  any  for- 
feiture, to  bind  the  company  by  making  any 
promise  or  representation,  or  to  deliver  any  pol- 
icy contrary  to  the  provisions  of  section  1  here- 
of. These  powers  can  be  executed  only  by  the 
president,  vice  president,  secretary,  or  assistant 
secretary  of  the  company,  and  will  not  be  dele- 
gated." 

It  Is  furtber  averred  that: 

"L.  v.  Bawlings  was  the  general  agent  of  the 
defendant  corporation  in  Oregon  and  had  charge 
of  an  of  its  business  in  Oregon,  and  as  such 
general  agent  had  the  power  from  the  defend- 
ant corporation  to  waive  and  modify  each  and 
all  of  the  foregoing  quoted  conditions  of  the  said 
policy,  and  the  -  said  defendant  corporation, 
through  its  said  general  agent,  did  waive  or 
modify  all  of  the  said  stated  conditions  of  the 
said  policy,  except  as  herein  expressed." 


It  is  then  alleged  that  the  plalntUf  paid 
the  defendant  the  annual  premium  of  $184.10 
on  December  8tb  of  the  years  1909,  1910,  and 
1911;  that  on  December  8,  1912,  he  executed 
to  the  defendant  his  note  for  1184.10,  with 
interest  at  6  per  cent,  for  an  extension  of 
time  to  Jane  8th  following  within  which  to 
Ve.j  the  premium  which  became  due  on  De- 
cember 8,  1912;  that  before  the  maturity  of 
the  note  the  defendant  granted  a  farther  ex- 
tension and  <m  July  2, 1913,  the  plaintiff  paid 
the  note  with  accrued  Interest,  amounting  to 
$190.18 ;  that  on  December  12,  1913,  he  paid 
the  yearly  premium  which  became  due  on 
December  8th  of  that  year;  and  that  by  the 
terms  of  the  policy  no  further  premium 
would  be  due  until  December  8,  1914.  The 
plaintltF  says  that  he  has  paid  to  the  defend- 
ant the  sum  of  $920.50  in  premiums  on  the 
said  policy,  all  of  which  the  defendant  accept- 
ed through  its  general  agent,  Rawllngs,  and 
still  holds  and  retains. 

It  is  contended  In  the  complaint  that  the 
plaintiff  had  fully  kept  and  performed  all 
of  the  terms  and  conditions  of  tbe  policy 
except  those  which  were  waived  or  modified, 
until  March  20,  1914,  when  the  defendant 
notified  him  that  it  bad  rescinded  and  can- 
celed the  policy,'  at  which  time  the  plalntift 
asked  for  a  return  of  the  premiums  which  he 


had  paid,  and  the  defendaat  refused  to  make 
payment  Tbe  plaintiff  alleges  that  he  is 
the  owner  and  holder  of  the  policy,  and 
offers  to  return  it  to  tbe  defendant 

For  a  further  and  separate  cause  of  action 
the  plalntlfl  alleges  that  on  December  8, 
1909,  on  like  terms  and  conditions,  the  de- 
fendant issued  to  blm  its  certain  other  policy. 
No.  45,065,  for  $5,000,  upon  which  he  paid 
like  annual  premiums  of  $184.10  for  the  years 
1909,  1910,  1911;  that  on  December  8,  1912, 
to  procure  an  extension  to  June  8,  1913,  be 
executed  his  premium  note  bearing  6  per 
cent  Interest ;  that  before  the  maturity  there- 
of be  obtained  a  further  extension  to  July 
2,  1913,  when  be  paid  the  principal  and 
interest,  amounting  to  $190.18;  that  on  De- 
cember 8, 1913,  another  premium  became  due, 
and  he  paid  it  four  days  later;  smd  that  no 
further  premium  fell  due  until  December  8, 
1914.  It  Is  further  alleged  that  on  March  20. 
1914,  this  policy  was  wrongfully  canceled; 
tbat  tbe  defendant  accepted  through  Its 
agent,  and  now  retains,  all  of  the  imyments 
made  on  account  of  annual  premiums, 
amounting  to  $926.68  v  and  that  the  plaintiff 
has  tendered  the  policy  and  demanded  a  re- 
turn of  his  premiums. 

The  defendant  admits  tbe  execution  of 
poll<7  No.  45,064  and  the  terms  and  condi- 
tions' therein  stated,  as  alleged.  "Defendant 
further  admits  that  I*  y.  Rawllngs  was  the 
general  agent  of  tbe  defendant  corporatloa 
in  Oregon;"  that  "premiums  were  paid  on 
said  policy,  carrying  tbe  same  until  December 
8,  1912" ;  and  that  plaintiff  "executed  notes 
to  this  defendant  becoming  due  December  8, 
1918."  All  other  material  allegations  of  tbe 
complaint  aretfenled,  and  as  a  further  and 
separate  answer  the  defendant  alleges  that, 
among  other  -things,  the  policy  provides  that, 
If  the  annual  premiums  were  not  promptly 
paid  when  due,  tbe  policy  should  lapse,  and 
"the  premium  payments  made  thereon  should 
be  forfeited  to  tbe  company,"  without  any 
further  right  on  the  part  of  tbe  Insured,  the 
beneficiary,  or  their  assigns,  against  tbe  cor- 
poration; tbat  all  premiums  should  be  pay- 
able In  advance  at  the  home  oflSce,  although 
they  might  be  paid  to  an  authorized  agent 
before  maturity,  but  only  in  exchange  "for  a 
receipt  signed  by  the  president,  vice  president, 
secretary,  or  assistant  secretary  and  counter- 
signed by  such  agent";  that  "tbe  plaintiff, 
paid  premiums  on  said  policy  and  kept  the 
same  In  force  until  the  8th  day  of  December, 
1912" ;  that  thereafter  the  plaintiff  executed 
his  note  payable  June  8,  1918,  for  the  amount 
of  the  premium  due  on  December  8,  1913 ; 
that  no  i>art  of  said  note  has  ever  been  paid; 
tbat  since  December  8,  1912,  the  plaintiff 
has  not  made  any  payments  on  the  policy; 
and  that  by  reason  thereof  it  has  lapsed,  and 
all  payments  made  thereon  have  been  de- 
clared forfeited  to  the  company. 

A  similar  answer  was  made  to  the  plain- 
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tUTa  aecond  cause  of  action,  on  policy  No. 
45,065,  and  to  each  answer  be  filed  a  general 
denial. 

On  Angust  24,  1917,  tbe  plaintiff  com- 
menced another  action,  No.  10,812,  in  which 
It  is  alleged  that  on  February  14,  1911,  the 
defendant  issued  to  Mm  its  certain  other 
16,000  policy.  Mo.  61,753,  \u  the  terms  of 
which  the  annual  premium  of  $192.65  was  to 
be  paid  in  advance  on  February  14th  of  eadi 
year.  It  is  averred  that  this  policy  also 
contained  the  same  terms  and  provisions  set 
forth  and  alleged  by  the  plaintiff  in  his  com- 
plaint In  case  No.  10811 ;  that  L.  Y.  RawUngs 
was  the  general  agent  of  tbe  defendant ;  and 
that  as  such  he  had  power  to  waive  or  modify 
^nd  did  waive  and  modify  all  of  the  provl- 
sloilis  above  quoted.  It  is  then  alleged  that 
tbe  plaintiff  paid  the  premium  of  1192.65  on 
February  14,  1911 ;  that  on  February  14th  of 
tbe  year  following,  when  the  second  premium 
was  due,  he  was  granted  an  extenslcm  of 
time  to  Mardi  20,  1912,  when  be  made  the 
payment,  and  it  was  accepted  by  the  defend- 
ant as  of  February  14, 1912 ;  that,  when  tbe 
premium  of  February  14,  1913,  became  due, 
,  tbe  plaintiff  was  granted  another  extension 
within  which  to  make  payment ;  that  he  paid 
the  same  on  July  2,  1913,  with  Interest, 
amounting  to  $120.49;  that  on  January  13, 
1914,  be  paid  tbe  defendant  $69.02,  which 
discharged  tbe  premium  in  full  to  that  date 
and  was  so  accepted  by  the  defendant;  'that 
on  tbe  latter  date  be  made  a  further  payment 
of  $192.66  for  tbe  premium  falling  due  on 
February  14tb  of  that  year;  that  by  the 
terms  of  the  policy  no  further  premium  be- 
came due  until  February  14,  1915;  and 
that  tbe  plaintiff  paid  to  tbe  defoidant  $766.- 
66.  in  premiums  upon  the  said  policy,  all  of 
which  tbe  latter  accepted  through  Its  general 
agent  and  now  holds  and  retains. 

It  is  next  alleged  that  tbe  plaintiff  per- 
formed bis  part  of  the  contract  except  as  to 
the  said  conditions  which  were  waived  or 
modified  as  stated;  that  on  March  20,  1914, 
the  defendant  wrongfully  canceled  the  poll<7; 
and  that  by  reason  thereof  the  plaintiff  of- 
fered to  return  It  and  demanded  a  refund  of 
the  amounts  paid  by  him  as  premiums,  which 
the  defendant  refused. 

'As  another  cause  of  action  the  plaintiff 
alleges  that  on  December  30,  1911,  for  value 
the  defendant  Issued  to  him  Its  certain  other 
pbllctr.  No.  58,103,  for  $10,000,  and  that 
tbe  premium  thereon  was  $393.20,  payable 
annually  In  advance  on  December  80th.  In 
like  manner  the  terms  and  conditions  of  the 
policy  are  pleaded;  also  that  RawUngs  was 
tbe  general  agent  of  the  company  with  au- 
thority to  waive ;  and  .that  he  did  waive  or 
modify  the  conditions  above  noted.  The 
plaintiff  claims  that  he  paid  the  annual  pre- 
mium on  December  30,  1911,  and  alleges  that 
when-  the  second  premium  became  due  on 
December   30th  of   tbe   year   following   be 


executed  a  ninety-day  note  therefor,  which 
was  extended  and  paid  with  accrued  interest 
on  December  12,  1913;  that  when  tbe  third 
premium  fell  due  he  paid  It  within  the  one- 
month  period  of  grace,  on  January  30,  1914; 
that  tbe  amounts  so  paid  aggregated  $1,202.- 
01 ;  and  that  all  of  such  payments  were  made 
and  accepted  through  the  general  agent  of  tbe 
defendant.  Like  allegations  are  made  as  to 
the  cancellation  of  the  policy  in  March,  1914, 
plaintiff's  ownership  of  tbe  policy,  and  bis 
demand  for  a  return  of  tbe  premiums. 

By  way  of  answer  to  the  first  cause  of  ac- 
tion In  case  No.  10812,  on  account  of  policy 
No.  61,763,  tbe  defendant  ^dmlts  tbe  execu- 
tion and  delivery  of  tbe  iiollcy  and  the 
amount  of  the  annual  premium,  that  the 
policy  contained  the  provisions  alleged  in  the 
complaint,  that  "L.  Y.  RawUngs  was  tbe 
general  agent  of  the  defendant  corporation 
In  Oregon,"  that  payment  of  the  first  annual 
premium  was  made  as  stated  and  continued 
the  policy  in  force  until  May  14,  1912,  with  a 
quarterly  payment,  but  speclflcaUy  denies  all 
other  material  aUegatlons  of  the  complaint 
and  pleads  the  same  affirmative  defense  as 
to  nonpayment  and  forfeiture. 

As  to  the  second  cause  of  action,  on  poUcy 
58,193,  the  defendant  admits  tbe  payment  of 
the  first  premium,  that  on  December  30,  1912, 
tbe  plaintiff  executed  his  note  to  tbe  defend- 
ant for  $393.20,  and  that  the  same  was  ex- 
tended. As  a  further  and  separate  answer  It 
admits  the  execution  of  the  note  maturing 
March  30tb,  and  that  It  was  renewed  and 
extended  until  September  30,  1913. 

Tbe  reply  traversed  all  material  aUega- 
tlons of  both  answers. 

On  November  7,  1917,  tbe  court  made  an 
order  that  the  different  cases  should  be  con- 
soUdated,  "the  various  actions  to  be  tried  as 
separate  causes  of  action  in  the  same  case, 
and  all  the  questions  involved  In  the  three 
cases  to  be  submitted  to  tbe  jury  In  this  one 
trial." 

When  the  plaintiff  rested  his  case  In  chief, 
tbe  defendant  moved  to  strike  out  aU  tbe 
evidence  Introduced  by  the  plaintiff,  "on  the 
ground  that  tbe  same  bad  not  been  connected 
up  with  the  company,  but  that  all  payments 
shown  were  made  to  L.  V.  RawUngs,  who  was 
without  authority  to  receive  tbe  same  for 
tbe  company."  Tbe  defendant  also  moved  for 
a  nonsuit,  "on  tbe  ground  that  plaintiff  by 
his  own  evidence  had  failed  to  establish  a 
case  against  the  defendant  for  recovery  of 
the  claim  sued  for."  The  motions  were  over- 
ruled. 

After  both  parties  bad  rested,  tbe  defend- 
ant moved  for  a  directed  verdict,  "except  as 
to  case  No.  10810,  on  the  ground  that  there 
was  no  evldenoe  at  all  showing  authority  In 
RawUngs,  either  to  accept  premium  pay- 
ments on  behalf  of  defendant  or  to  extend 
the  time  for  their  payment."  This  motion 
also  was  overruled,  and  an  exception  allowed. 
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The  JQiy  returned  a  verdict  against  tbe  de- 
fendant for  ^,504.82,  the  full  amount  of 
plaintiff's  daim.  At  the  same  time  It  made 
and  returned  the  following  special  verdict 
on  questions  submitted  to  It  by  the  court: 

"Question  1:  How  much  is  plaintiff  entitled 
to  recover  in  case  No.  10810? 

"Answer:  We,  the  jury,  answer  that  the  plain- 
tiff is  entitled  to  recover  $487.20  in  case  10810. 

"Question  2:  How  much  is  the  plaintiff  enti- 
tled to  recover  in  case  Ko.  10811  ? 

"Answer:  We,  the  jury,  answer  that  the  plain- 
tiff is  entitled  to  recover  $2,477.86  in  case  10811. 

"Question  8:  How  much  is  the  plaintiff  enti- 
tled to  recover  in  case  No.  10812? 

"Answer:  We,  the  jury,  answer  that  the 
plaintiff  is  eptitled  to  recover  $2,539.76  in  case 
10812." 

A  single  Judgment  ^as  entered  on  the  ver- 
dict, for  the  full  amount.  The  defendant 
then  filed  a  motion'  for  Judgment  notwith- 
standing the  verdict,  or,  In  the  alternative, 
that  the  Judgment  be  set  aside  and  a  new 
trial  be  granted,  for  the  reason  that  there 
was  no  Competent  evidence  upon  which  to 
base  tbe  verdict,  that  it  was  against  the  law 
of  the  case,  and  for  errors  which  occurred  at 
the  trtal,  to  which  exceptions  were  duly 
taken.  The  motions  were  overruled,  and  the 
defendant  appealed,  making  45  different  as- 
signments of  error,  claiming  tiiat  the  court 
erred  In  the  admission  of  any  testimony  con- 
cerning the  payment  of  premiums  to  Raw- 
lings  and  the  extension  and  acceptance  of 
overdue  premiums  by  tilm,  because  he  had  no 
authority  to  accept  payments  or  to  grant  such 
extensions,  and  his  unauthorized  acts  were 
never  ratified  or  approved  by  the  company; 
that  all  of  the  evidence  Introduced  by  the 
plaintiff  as  to  payments  to  Rawllngs  or  ex- 
tensions thereof  should  have  been  struclc 
from  the  record;  that  the  court  erred  In  over- 
ruling tbe  motion  for  a  nonsuit  and  In  refus- 
ing to  direct  a  verdict  for  the  defendant  on 
cases  10811  and  10812,  and  In  giving  a  number 
of  different  instructioos  and  refusing  to  give 
certain  other  instructions  requested  by  the 
defendant. 

The  vital  questions  are  whether  lu  V. 
Rawllngs  was  authorized  to  accept  payment 
of  premiums  after  they  became  due,  to  take 
notes  for  such  premiums,  to  grant  extensions 
of  time  for  the  payment  of  such  premium 
notes,  or  to  accept  payment  thereon,  whether 
as  such  agent  he  had  the  power  from  the  de- 
fendant to  waive  or  modify  the  written  pro- 
visions in  the  policies  as  to  how,  when,  and 
to  whom  the  premiums  should  be  paid,  and 
whether  there  was  sufficient  evidence  to  sub- 
mit the  case  to  the  Jury. 

P.  W.  Gookingham  and  Guy  O.  H.  Corliss, 
both  of  Portland  (Wood,  Montague,  Hunt  & 
Gookingham,  of  Portland,  on  the  Iwlef), 
for  appellant. 

H.  B.  Slattery,  «C  Eugene,  for  lespondsnt 


JOHNS,  J.  (after  statixtg  the  facta  as 
above).  It  appears  from  the  oospovate  rec- 
ords of  tbe  home  office  of  the  company  that 
the  following  cash  payments  were  made  on 
plaintliTs  policies: 

No.  45,064. 

December  13,  1909 $184  10 

January  6,  1911 48  80 

January  30,  1911 48  80 

February  6,  1911 89  27 

January  18,  1912 95  75 

July  26,  1912 48  80 

October  21,  1912 ,  48  80 

No.  45,005. 

December  13,  1909 $184  10 

January  6,  19U 48  80 

January  30,  1911 48  80 

February  6,  1911 89  27 

January  18,  1912 •. 95  76 

July  26,  1912 48  80 

October  21,  1912. 48  80 

No.  61,763. 

February  25,  1911 $192  66 

April  0, 1912 61  10 

Na  58,193. 
December  30, 1911 $893  20 

It  is  aUeged  and  admitted  that  "L.  V.  Raw- 
llngs was  the  general  agent  of  the  defendant 
corporation  In  Or^on."  Tbe  plaintiff  testi- 
fied that  all  of  his  payments  were  made  to 
Rawllngs,  and  there  la  no  claim  or  pretense 
that  he  ever  made  any  payment  in  strict 
accord  with  tbe  specific  terms  and  provi- 
sions of  the  policy.  It  appears  from  the  rec- 
ords kept  at  the  defendant's  home  office  tb&i 
the  plalntlfl  made  his  last  payment  on  policy 
46,064  on  October  21,  1912,  which  extended 
that  policy  to  Deceml>er  8th  of  the  same  year, 
and  at  the  same  time  be  made  payment  on 
p(dicy  46,065,  extending  It  to  the  same  date; 
that  on  poUcT  51,768  tlie  last  paj^ment  was 
made  on  April  9,  1912,  keeping  that  policy 
In  force  until  May  14th  of  the  same  year; 
and  that  on  policy  68,193,  tbe  annual  premi- 
um was  paid  on  December  30,  1911,  extend- 
ing that  policy  to  tbe  same  date  in  1912. 

"For  failure  to  pay  premiums"  all  of  the 
plaintiff's  policies  were  canceled  on  Macch 
20,  1914.  There  Is  nothing  in  the  record 
which  tends  to  show  that  the  home  otUce  of 
the  company  directly  notified  the  plaintiff  at 
any  time  prior  to  March  20,  1914,  that  he 
was  in  default  in  tbe  payment  of  any  bf  his 
premiums,  and,  so  far  as  die  record  dis- 
closes, its  letter  of  that  date  was  tbe  first 
communication  which  the  hoipe  oflice  mailed 
bo  the  plaintiff. 

The  files  of  the  insurance  commissioner  of 
the  state  of  Oregon  show  that  between  Sep- 
tember 25,  1909,  and  F^rnary  10,  1014.  at 
different  times  the  defendant  made  a  num- 
ber of  appllcatiops  tor  agents'  Uceases  aa> 
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tborlslng  repreeentatives  to  te  life  Insurance 
business  for  It  In  this  state;  that  each  appli- 
cation for  such  licenses  is  dated  and  signed 
by  "li.  V.  Rawllngs,  Secretary  or  Manager"; 
and  that,  based  upon  these  applications,  U- 
ceuaes  were  issued  to  a  number  of  different 
individuals  as  agents  of  the  company.  It  is 
undisputed  that  Rawlings  had  authority  to, 
and  md,  appolat  all  oif  radi  agents;  farther, 
that  Edith  P.  Richardson  tras  appointed 
cashier  of  the  company  by  the  home  office; 
and  tliat  her  office  was  in  Portland,  in  the 
same  room  with  that  of  Rawlings. 

Several  checks  issued  by  the  plaintiff  to 
and  in  favor  of  L.  V.  Rawlings  were  intro- 
duced In  evidence  for  the  purpose  of  show- 
ing payments  of  the  respective  premiums  on 
the  dlSerent  policies.  Iliese  checks  were  In- 
dorsed by  "L,  V.  Rawlings"  and  "L.  V.  Raw- 
lings, General  Agent." 

It  is  shown  by  the  records  of  the  home 
office  of  the  defendant  that  the  total  amount 
of  payments  which  the  defendant  admits  re- 
ceiving as  premiums  on  the  different  poli- 
cies was  $1,765.59,  paid  on  and  between  De- 
cember 13, 1909,  and  October  21,  1912.  It  ap- 
pears from  the  dates  of  such  payments  that 
extensions  from  time  to  time  must'  have  been 
granted  by  some  one.  The  annual  premium 
on  policy  45,064,  which  should  have  been  paid 
on  December  8tb  of  each  year,  was  $184.10, 
with  one  month's  graoe  allowed,  and  a  pre- 
mium which  should  have  been  paid  on  De- 
cember 8,  1910,  was  paid  as  follows:  Janu- 
ary 6,  1911,  $48.80;  January  30,  1911,  $48.§0; 
February  6,  1911,  $89.27.  Payments  for  the 
next  year's  luremlum  were  made  a«  follows: 
January  18,  1912,  $95.75;  Jnly  26,  1912, 
948.80;  October  21,  1912,  $48.80.  The  same 
payments  on  the  Identical  dates  were  made 
on  policy  46,065.  A  quarterly  payment  of 
$51.10  was  made  on  policy  61,763  on  AprU 
9,  1912,  by  which  that  policy  was  extended 
to  May  14,  1912.  The  plaintiff  and  the  de- 
fendant agree  as  to  the  time  and  amount  of 
these  payments. 

It  Is  expressly  provided  In  the  policies 
that  "all  subsequent  premiums  are  due  and 
payable  in  advance  at  the  home  office  of  the 
company  without  notice";  that  "they  may  be 
paid  to  an  authorized  agent  of  the  company 
on  or  before  the  date  when  dne,  but  only  In 
exchange  for  a  receipt  signed  by  the  presi- 
dent, vice  president,  secretary,  or  assistant 
secretary  and  countersigned  by  such  agent" ; 
that  "upon  failure  to  pay  any  premium  on  or 
before  the  date  when  due,  or  upon  failure  to 
pay  any  premium  note  when  due,  this  policy 
will  become  null  and  void,  without  any  ac- 
tion or  notice. by  the  company";  and  that 
"no  agent  bas  power  on  behalf  of  the  com- 
pany to  modl^  this  contract,  to  extend  the 
time  of  payment  of  the  premiums,  to  waive 
any  forfeiture,  or  to  bind  the  company  by 
making  any  promise  or  representation. 
*    *    *    These  powers  can  be  executed  only 


b^  the  president,  vice  pretddent,  aeorebtry,  or 
assistant  secretary  of  the  company  and  will 
not  be  delegated."  Yet,  In  the  face  of  sacb 
provisions,  it  appears  from  its  own  records 
ttiat  the  defendant  did  accept  the  payment 
of  a  number  of  premiums  after  they  became 
due  and  payable,  and  that  extensions  of 
time  must  have  been  granted  the  plaintiff  for 
the  payment  of  such  premiums.  He  testifies 
that  all  of  these  payments  were  made  to 
Uawllugs.  In  4  Words  and  Phrases,  p.  3048, 
It  is  said: 

"A  general  agent  is  one  who  is  employed  to 
transact  every  business  of  a  partitrular  kind. 
*  *  *  A  general  agent  is  an  agent  who  is  em- 
powered to  transact  all  the  business  of  his  prin- 
cipal of  a  particular  kind  or  in  a  particular 
place.  *  *  *  A  general  agency  exists  when 
there  is  a  delegation  to  do  all  acts  connected 
with  a  particular  trade,  business,  or  employ- 
ment •  •  •  General  agency  implies  author- 
ity in  the  agent  to  act  generally  in  all  the  busi- 
ness usually  coadncted  by  the  principal.  •  •  ■  ♦ 
Tlie  terms  'general  agent'  and  'special  agent'  are 
relative.  An  agent  may  have  power  to  act  for 
his  principal  in  all  matters.  Be  is  then  strictly 
a  general  agent.  He  may  have  power  to  act  for 
him  in  particular  matters.  He  is  then  a  special 
agent." 

As  to  policy  45,064,  the  plaintiff  alleges 
that  on  December  8,  1012,  to  procure  an  ex- 
tension to  June  8, 1913,  he  executed  his  prom- 
issory note  to  the  defendant  for  $184.10 ;  that 
before  the  maturity  of  the  note  he  obtained 
a  fnrther  extension  to  Jnly  2,  1913,  at  which 
time  be  paid  the  note  with  accrued  interest; 
and  that  on  December  8,  1913,  another  an- 
nual premium  became  due,  which  he  paid 
four  days  lat^*.  Similar  allegations  are  made 
concerning  policy  40,065.  As  to  policy  61,753, 
the  plaintiff  alleges  that  when  the  second 
premium  became  due  on  February  14,  1012, 
an  extension  was  granted  him  until  March 
20,  1012,  at  which  time  the  premium  was 
paid;  that  when  the  third  annual  premium 
became  due  on  February  14,  1913,  the  defend- 
ant granted  an  extension  to  July  2,  1913, 
when  the  plaintiff  paid  a  part  of  the  premi- 
um, and  was  granted  a  further  extension  to 
January  30, 19l4,  when  he  paid  that  premium 
in  full ;  that  on  the  same  date  be  also  paid 
In  full  the  premium  which  would  become  due 
on  February  14,  1914,  and  by  reason  thereof 
the  policy  would  remain  in  force  until  Feb- 
ruary 14,  1915.  The  defendant  denies  all  of 
such  payments,  but  in  its  answers  alleges  and 
admits,  as  to  policy  45,064,  that  "the  plain- 
tiff executed  notes  to  this  .defendant  becom- 
ing due  December  8,  1913,  •  •  •  "which 
note  was  drawn  to  mature  June  8, 1913,"  and 
that  "this  note  was  extended  and  renewed 
until  December  8,  1913."  Identical  admis- 
sions and  allegations  were  made  by  the  de- 
fendant as  to  policy  45,065.  As  to  the  second 
premium  on  policy  58,193,  the  defendant  ad- 
mits and  alleges  that  "on  the  30th  day  of 
December,  1912,  plaintiff  executed  and  de- 
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Ilrered  to  the  defendknt  bis  note  for  $393.20, 
bearing  6  per  cent  interest,  and  tbat  the 
time  of  payment  was  extoided";  also  that 
the  plaintiff  "gave  his  note  maturing  March 
30,  1913.  Such  note  was  renewed  and  ex- 
tend^ nntll  September  30,  1913."  The  de- 
fendant denies  all  other  extensions  and  the 
execution  of  any  other  or  different  notes. 

While  It  appears  from  the  records  in  the 
home  office  of  the  defendant  that  policies 
45,064  and  45,065  became  subject  to  forfei- 
ture on  December  9,  1912,  policy  51,753  on 
May  15,  1912,  and  policy  58,193  on  January 
1,  1913,  it  is  significant  that  the  only  direct 
communication  from  the  defendant  to  the 
plaintiff  was  on  March  20,  1914,  when  the 
defendant  first  notified  him  that  the  policies 
were  canceled  for  nonpayment  of  premiums, 
and  that  on  May  25,  1914,  for  the  first  time 
the  defendant,  through  its  presid^,  notified 
its  policy  holders  that  it  had  "discontinued 
the  collection  of  renewal  premiums"  through 
its  Portland  office  and  that: 

"We  will  not  recognize  the  receipt  of  any 
agent  aa  evidence  of  the  payment  of  a  renewal 
premium.  We. therefore  request  that  in  the  fu- 
ture renewal  premiums  be  paid  either  direct  to 
this  office  or  in  accordance  with  the  premium 
notice  which  will  be  mailed  you  on  or  about  the 
premium  due  date.  The  payment  of  renewal 
premiums  to  the  Portland  office,  or  any  agent 
representing  the  Portland  office,  is  confusing, 
and  might  possibly  be  the  means  of  your  policy 
becoming  delinquent  Mr.  L.  V.  Rawlings  has 
no  authority  to  collect,  receive,  or  accept  renew- 
al premiums." 

[1]  The  Instmctions  are  very  full  and  ex- 
haustive, covering  30  typewritten  pages. 
Complaint  is  made  of  the  following  charge 
on  the  subject  of  defendant's  knowledge  of 
the  acts  and  conduct  of  Rawlings  as  its 
agent: 

"But  you  are  further  instructed  that.  If  the 
officers  of  the  company  had  an  opportunity  to 
inform  themselves  of  the  facts  and  circumstanc- 
es relative  to  the  payment  of  the  premiums,  and 
failed  to  do  so,  it  would  be  equivalent  to  such 

knowledge." 

• 

It  is  apparent  that  this  Instruction  is  sub- 
stantially copied  from  the  opinion  of  this 
court  in  Cranston  v.  West  Ck>ast  Life  Insur- 
ance Co.,  72  Or.  lie,  130, 142  Pac.  762,  which 
cites  Reinhard  on  Agency,  §  410.  The  trial 
court  was  justified  In  giving  the  instruction, 
but  such  portion  of  that  opinion  was  founded 
upon  .the  authority  of  an  agent  to  deliver  a 
policy.  It  is  somewhat  broad  when  applied 
to  the  particular  facts  In  this  case,  and  is  not 
sustained  by  the  weight  of  authority.  1 
Mechem  on  Agency  (2d  Ed.)  §  403,  reads  thus: 

"It  must  be  kept  in  mind  also  that,  where  the 
law  thus  requires  Imowledge,  it  is  ordinarily  ac- 
tual knowledge,  and  not  merely  the  opportunity 
for  acquiring  knowledge,  which  is  demanded. 
*    •    *    The  principal,  where  nothing  has  oc- 


curred to  put  him  on  hi*  guard,  is  not  bound  to 
distrust  his  agent ;  ha  has  the  r^ht  to  assume 
that  the  agent  will  not  exceed  his  authority  or 
practice  fraud  or  commit  crime;  and  he  is  not 
obliged,  before  accepting  the  benefits  of  an  au- 
thorized act,  to  inquire  whether,  in  performing 
it,  the  agent  has  not  in  some  way  violated  hia 
trust" 

Section  404  of  the  same  volume  !•  as  fol- 
lows: 

"At  the  same  time,  however,  the  prinoipal 
cannot  be  justified  in  willfully  dosing  his  eyes 
to  knowledge.  He  cannot  remain  ignorant  where 
he  can  do  so  only  through  intentional  obtuseness. 
He  cannot  refuse  to  follow  leads,  where  his  fail- 
ure to  do  so  can  only  be  explained  upon  the 
theory  that  he  pref»red  not  to  know  what  an 
investigation  would  have  discloowl.  He  cannot 
shut  his  eyes  where  he  Imows  that  irregularities 
have  occurred.  In  such  a  case  he  will  either  be 
charged  with  knowledge,  or  with  a  voluntary 
ratification  with  all  the  knowledge  which  he 
cared  to  have." 

Further  quotations  from  this  text  are  here 
set  down: 

"The  facts,  moreover,  may  be  so  patent  that 
for  the  principal  to  profess  ignorance  would 
merely  be  to  stultify  himself.  They  may  be  so 
obvious  that  the  principal,  as  a  reasonable  man, 
cannot  be  heard  to  say  that  he  was  ignorant  of 
them.  The  duty  to  know  them  may  be  so  inter- 
woven with  the  proper  conduct  of  the  princi- 
pal's business  that  he  must,  as  an  ordinary  busi- 
ness man,  be  presumed  to  know  them.  This 
latter  rule  is  constantly  applied  in  the  case  of 
tke  directws  of  -oorporations,  especially  of 
banks,  who  are  ordinarily  presumed  to  know 
that  which  the  proper  performance  of  their  du- 
ties would  disclose."     Section  406. 

"It  must  also  be  kept  in  mind  that  the  ex- 
istence of  actual  Imowledge  may  l>e  found  by 
inference  like  any  other  fact.  This  is  not  'im- 
puted' Imowledge  or  'presumptive'  knowledge; 
but  the  fact  of  knowledge  may  l>e  found,  like 
any  other  fact,  either  from  direct  evidence,  or 
from  the  existence  of  other  facts  and  circum- 
stances from  which  the  fact  of  actual  knowledge 
may  properly  be  inferred,  as  in  other  cases. 
Any  duty  of  the  agent  to  inform  his  principal 
might  be  taken  into  account  in  determining 
the  fact"    Section  406. 

"It  is  a  fundamental  rule  that,  if  the  principal 
electa  to  ratify  any  part  of  the  unauthorized  act, 
he  must,  so  far  as  it  is  entire,  ratify  the  whole 
of  it  He  cannot  avail  himself  of  it  so  far  as 
it  is  advantageous  to  him,  and  reject  it  as  to 
the  residue.  He  cannot  take  the  benefits  and 
repudiate  the  obligationB ;  and  this  rule  applies 
not  only  when  his  ratification  is  express,  but 
also  when  it  is  implied,  if  the  requirement  of 
knowledge  is  satisfied.    *    •    •"    Section  410. 

"It  is,  moreover,  as  has  been  seen,  a  rule  of 
quite  universal  application  that  he  who  would 
avail  himself  of  the  advantages  arising  from 
the  act  of  another  in  his  behalf  must,  so  far  as 
it  is  entire,  also  assume  its  responsibilities.  If 
the  principal  has  knowingly  appropriated  and 
enjoyed  the  fruits  and  benefits  of  an  agent's  act 
he  will  not  afterwards  be  heard  to  say  that  any 
portion  of'  the  act  was  unauthorized.  •  •  •  » 
Section  435. 
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In  26  Oya  we  find  tbe  following: 

"The  company  ia  charge&ble  with  knowledge 
or  notice  possessed  by .  its  officers  or  which 
ahonld  be  in  their  possession  in  tbe  ordinary  per- 
formance of  their  duties."    Page  863. 

"I^  by  its  course  of  dealing  with  insured,  or 
by  its  general  course  of  business  known  to  him, 
the  company  misleads  him  into  believing  that 
the  strict  terms  of  the  policy  as  to  payment  of 
premiums  will  not  be  insisted  upon,  it  cannot 
afterward  take  advantage  of  a  forfeiture  thus  in- 
duced."   Page  867. 

The  following  excerpts  are  tak^n  from  31 
Cyc: 

"Knowledge  ia  not  to  be  imputed  to  a  princi- 
pal by  reason  of  the  mere  fact  that  he  had  rea- 
sonaUe  opportnnlty  to  acquire  such  knowledge." 
Page  1256. 

"As  a  general  rule  the  fact  of  agency  cannot 
be  established  by  proof- of  the  acts  of  the  pre- 
tended agent,  in  the  absence  of  evidence  tending 
to  show  the  principal's  knowledge  of  such  acts, 
or  assent  to  them.  Xet  when  the  acts  are  of 
such  a  character,  and  so  continued,  as  to  justify 
an  inference  that  the  principal  knew  of  them, 
and  wonld  not  have  permitted  the  same  if  nnau- 
tborised,  the  acts  themselves  are  competent  evi- 
dence of  agency."    Page  1682. 

Tbe  case  was  tried  by  the  plaintiff  on  the 
theory  that  Rawlings  was  tbe  general  agent 
of  tbe  defenuant ;  that  tbe  plalnuil  made  all 
of  bis  payments  to  bim  as  alleged  in  tbe  com- 
plaint; that  by  its  actions,  conduct,  and 
coarse  of  business  the  company  had  waived 
and  modified  the  specific  terms  and  provi- 
sions of  the  policy  as  to  where,  when,  and  to 
whom  tbe  premium  payments  should  be  made, 
and  by  whom  extensions  sbonld  b^  granted; 
tbat  tbe  plalnti/I  relied  thereon;  and  that 
tbe  defendant  wrongfully  canceled  bis  poli- 
cies, by  reason  of  wblcb  be  was  entitled  to 
recover  tbe  amount  of  tbe  premiums  which 
he  paid,  with  Interest.  The  defendant  relied 
upon  tbe  specific  terms  of  tbe  policies,  and 
denied  any  waiver  or  modification  thereof, 
the  authority  of  RawUngs  to  receive  renewal 
payments  or  grant  extensions  for  such  pay- 
ments, that  plaintiff  bad  made  payments 
other  than  those  shown  by  tbe  corporate 
records  of  the  borne  ottlce,  that  the  defend- 
ant bad  received  any  notes  other  than  those 
admitted,  that  Rawlings  bad  any  authority 
to  take  or  receive  premium  notes,  grant  ex- 
tensions thereon,  or  that  be  was  authorized 
to  collect  such  notes,  but  alleged  afilrmatively 
that  tbe  plaintiff  was  in  default  as  to  bis 
premiums,  and  that  by  reason  thereof  tbe  de- 
fendant had  tbe  right  to  and  did  cancel  bis 
policies. 

[2]  RawUngs  was  a  general  agent,  and  as- 
suming, as  we  must  for  the  purposes  of  this 
opinion,  that- tbe  plaintiff  bad  all  of  his  deal- 
ings with  and  made  all  of  bl&>  payments  to 
RawUngs,  and  the  defendant  having  admitted 
that  the  plaintiff  executed  to  it  tbe  four  notes 
spedfled  above  and  was  granted  tbe  exten- 
■iona  thereon,  conpled  with  tbe  fact    that 


the  first  direct  communication  to  the  plain- 
tiff from  the  defendant's  home  ofllce  was 
on  March  20, 1014,  long  after  such  notes  were 
executed  and  such  extensions  were  granted, 
it  must  foUow  that  Rawlings  took  and  ac- 
cepted the  notes  and  aUowed  tbe  extensions. 
It  would  then  become  a  question  of  fact  as 
to  whether  such  acts  were  approved  and  rati- 
fied by  tbe  home  office.  If  this  course  of 
business  was  ratified  by  the  company  as  to 
a  given  number  of  premium  notes,  it  would 
then  be  a  question  of  fact  as  to  whether  tbe 
company  by  its  acts  and  conduct  bad  au- 
thorized and  empowered  Rawlings,  as  its 
agent,  to  take  and  accept  other  premium 
notes  and  grant  other  extensions,  as  the 
plaintiff  alleges,  and  as  to  whether  tbe  plain- 
tiff was  justified  in  deaUng  with  tbe  agent  ' 
upon  the  assumption  ttiat  he  had  such  an- 
thorlty. 

Tbe  recent  case  of  Sykes  v.  Sperow,  ITO 
Pac.  488,  after  noting  tbe  hopeless  qonfiict  of 
authorities,  makes  tills  statement: 

"Where  the  agent  in  question  was  the  general 
agent  of  the  company,  created  under  the  statute 
of  the  state  as  its  only  authorized  agent,  and 
being  the  only  representative  of  the  company 
within  the  state,  we  hold  the  better  rule,  and 
the  one  sustained  by  the  weight  of  authority,  to 
be  that  such  a  corporation  cannot,  by  a  general 
clause  like  the  one  in  question,  so  limit  the  pow- 
er of  such  general  agent  that  he  cannot  waive  a 
provision  like  this,  as  to  the  mere  method  or 
manner  of  giving  notice  of  the  default  of  the 
subcontractor  to  tbe  defendant  company." 

2  Joyce  on  Insnrance  (2d  Bd.)  f  439,  lays 
down  the  rule  that: 

"Any  agent  with  general  or  unlimited  powers, 
clothed  with  an  actual  or  apparent  authoriza- 
tion, may,  either  orally  or  in  writing,  waive  any 
written  or  printed  condition  in  the  policy,  not- 
withstanding such  restrictions." 

Section  466  of  the  same- volume  says: 

"Whenever  a  principal  accepts  the  benefits  of 
his  agent's  unauthorized  acts  with  knowledge  of 
all  the  material  facts,  he  ratifies  the  same.  Si- 
lent acquiescence  with  full  knowledge  of  the 
material  facts  may  amount  to  •  ratification  if 
continued  for  an  unreasonable  length  of  time, 
and  third  persons  have  acted  in  reliance  upon 
and  have  been  prejudiced  by  such  acquiescence, 
especially  where  an  agent,  not  a  stranger,  has 
exceeded  his  authority.  In  many  cases  a  ratifi- 
cation will  be  inferred  from  the  mere  habits  of 
dealing  between  the  parties.  Hence  the  poUcy 
of  the  c(»npany  in  dealing  with  its  general  agent 
in  the  matter  of  premiums  had  an  important 
bearing  upon  the  question  at  issue." 

On  the  subject  of  ratification  of  an  agent's 
acts  by  the  principal,  1  Mechem  on  Agency 
(2d  Ed.)  reads  thus: 

"Ratification  may  briefly  be  defined  as  the 
subsequent  adoption  and  affirmance  by  one 
person  of  an  act  which  another,  without  author- 
ity, has  previously  assumed  to  do  for  him  whUe 
purporting  to  act  as  his  agent."    Section  847. 
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"Ratification,  moreover,  differs  from  e8t<vpel, 
though  they  are  often  very  closely  associated. 
Estoppel  requires  that  the  party  allying  it  shall 
have  done  something  or  omitted  to  do  something, 
in  reliance  upon  the  other  party's  conduct,  hy 
which  he  will  now  be  prejudiced  if  the  facts  are 
shown  to  be  different  from  those  upon  which  he 
relied.  Batification  requires  no  such  change  of 
condition  or  prejudice;  If  the  principal  ratifies, 
the  other  party  may  simply  avail  himself  of  it. 
As  soon  as  ratification  takes  place,  the  act 
stands  as  an  authorized  one,  and  not  merely 
as  one  whose  effect  the  principal  may  be  estop- 
ped to  deny.  If  there  be  ratification,  there  is 
no  occasion  to  resort  to  estoppel."    Section  340. 

"Ratification  is  an  approval  of  a  previous  act 
or  contract,  which  thereby  becomes  the  act  or 
contract  of  the  person  ratifying.  It  ia  not  a 
contract  to  assume  auch  liability.  In  the  case 
of  contracts,  ratification  is  an  affirmance  of  a 
contract  already  made,  as  it  was  made,  and  as 
of  the  date  when  it  was  made;  and  it  is  nei- 
ther the  making  of  a  new  contract  to  be  bound 
by  the  old  one,  nor  the  making  of  a  new  con- 
tract in  the  terms  of  the  old  one."    Section  350. 

"The  question  seems  to  be  this:  From  the 
failure  to  dissent  under  the  circumstances,  would 
the  ordinary  intelligent  man  be  justified  in  in- 
ferring that  the  principal  assented?  Like  other 
similar  questions,  this  would  be  for  the  jury, 
unless  reasonable  men  could  fairly  draw  only 
one  inference  from  the  facts,  and  in  that  case 
the  court  may  decide  it."    Section  453. 

In  Melledge  v.  Boston  Iron  Co.,  B  Cush. 
(Mass.)  158,  51  Am.  Dec.  68,  Mr.  Chief  Justice 
Sbaw  says: 

"It  seems  to  be  now  well  settled  •  •  • 
since  the  great  multiplication  of  corporations, 
extending  to  almost  all  the  concerns  of  business, 
that  trading  corporations,  whose  dealings  em' 
brace  all  transactions  from  the  largest  to  the 
minutest,  and  affect  almost  every  individual  in 
the  community,  are  affected  like  private  persons 
with  obligations  arising  from  implications  of 
law,  and  from  equitable  duties  which  imply  ob- 
ligations; with  constructive  notice,  implied  as- 
sent, tacit  acquiescence,  ratifications  from  acts 
and  from  silence,  and  from  their  acting  upon 
contracts  made  by  those  professing  to  be  their 
agents;  and,  generally,  by  those  legal  and  eq- 
uitable considerations,  which  affect  the  rights  of 
natural  persons." 

From  31  Cyc  we  quote  the  following: 

"Ratification  of  the  acts  of  an  agent  need  not 
in  most  cases  be  express,  but  may  be  implied 
from  the  acts  and  conduct  of  the  principal,  and, 
generally  speaking,  a  ratification  may  be  im- 
plied from  any  acts  or  conduct  on  the  part  of 
the  principal  reasonably  tending  to  show  snch 
an  intention  on  the  part  of  the  principal  to 
ratify  the  acts  or  transactions  of  the  alleged 
agent,  partictilarly  where  his  conduct  is  incon- 
sistent with  any  other  intention,  or  where  it 
appears  that  he  has  repeatedly  recognized  and 
approved  similar  acts  done  by  the  agent. 
•  •  •  Where  an  agency  has  been  shown  to 
exist,  the  facts  will  be  liberally  construed  in  fa- 
vor of  the  approval  by  the  principal  of  the  acts 
of  the  agent,  and  very  slight  circumstances  and 
small  matters  will  sometimes  suffice  to  raise  the 
presumption  of  ratification.  Ratification  is, 
however,  a  matter  of  intentJAn,  ezpren  or  in>- 


plied,  on  the  part  of  the  principal,  and  ip  order 
to  establish  an  implied  ratification  there  must 
be  some  acts  or  conduct  upon  his  part  which 
reasonably  tend  to  show  such  intention.  •  •  • 
It  is  also  the  rule  that  as  between  the  principal 
and  third  persons  dealing  with  an  agent  less 
is  required  to  constitute  a  ratification  than  is 
required  between  the  principal  and  the  agent." 
Pages  1203-1266. 

"As  a  general  rule  the  principal,  upon  learn- 
ing of  the  unauthorized  act  of  bis  agent,  if  he 
does  not  intend  to  be  bound  thereby,  must  with- 
in a  reasonable  time  repudiate  it"    Page  1276. 

"It  is  a  well-settled  rule,  subject  to  certain  ex- 
ceptions, that  a  ratification  relates  back  to  the 
time  when  the  unauthorized  act  was  done  and 
makes  it  as  effective  from  that  moment  as 
though  it  had  been  originally  authorized,  and 
that  therefore  upon  ratification  the  parties  to  all 
intents  and  purposes  stand  in  the  same  position 
aa  though  the  person  assuming  to  act  as  agent 
bad  acted  under  authority  previously  conferred." 
Page  1283. 

In  regard  to  premiums  paid  and  accepted 
when  past  due,  14  R.  6.  L.  says: 

"To  warrant  a  recovery  where  a  premium  ia 
not  paid  when  due,  it  ia  necessary  to  prove: 
(1)  The  course  of  dealing  between  the  insured 
and  the  insurer  in  reference  to  the  acceptance 
of  overdue  payments  amounting  to  a  custom  or 
habit ;  (2)  that  by  reason  .  of  this  course  of 
dealing  the  insured  was  justified  in  tielieving 
that  the  insurer  would  not  insist  on  a  forfeiture 
for  failing  to  pay  subsequent  premiums;  (3) 
that  the  insured  believed  he  could  postpone  the 
payment  of  premiums  without  risking  a  forfei- 
ture ;  and  (4)  that  he  acted  on  this  belief,  and 
therefore  did  not  pay  the  premium  at  its  ma- 
turity."   Page  1184,  |  361. 

"The  caqes  are  numerous  which  hold  that  the 
acceptance  of  a  premium  after  the.  time  when 
it  should  have  been  paid  is  a  waiver  of  the  for- 
feiture which  might  have  been  enforced  because 
it  was  not  paid  when  due.  This  rule  applies, 
according  to  the  better  opinion,  where  the  pre- 
mium is  received  after  it  is  due  by  an  agent 
without  power  to  waive  forfeitures  and  is  after- 
wards received  and  retained  by  the  insurer  with- 
out inquiry."    Page  1189,  §  367. 

"It  is  also  a  settled  rule  of  law  that,  where 
an  insurer  has  knowledge  of  facts  entitling  it 
to  treat  a  policy  as  no  longer  in  force,  and 
thereafter  it  receives  a  premium  on  the  policy, 
it  is  estopped  to  take  advantage  of  the  forfeiture. 
It  cannot  treat  the  policy  as  void  for  the  pur- 
pose of  defense  to  an  action  to  recover  for  a  loss 
thereafter  occurring,  and  at  the  same  thne  treat 
it  as  valid  for  the  purpose  of  earning  and  col- 
lecting further  premiums."    Page  1190,  f  867. 

[3]  As  the  defendant  admitted  the  payment 
of  a  large  number  of  premiums  in  cash,  and 
as  the  plaintiff  testified  that  all  of  such  pay- 
ments were  made  to  Rawlings,  It  then  became 
a  question  of  fact  as  to  wlietber  the  plaintiff 
was  Justified  in  paying  the  disputed  and  un- 
disputed  premium  notes  to  RawUngs  as  the 
defendant's  general  ag«it.  The  admitted 
facts,  together  ivlll  all  the  other  evidence 
and  surrounding  circumstances,  were  suffi- 
cient to  take  tbe  case  to  tbe  jury,  and  there 
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w-as  no  error  in  overruling  tbe  motion  for  a 
nonsuit  and  for  a  directed  verdict. 

[4-11]  Under  exhaustive  instructions  tber 
tlieory  of  tlte  defendant  was  submitted  to  tbe 
jury.  wUcb  was  diarged  that — 

If  the  company  "did  not  hold  ont  Ravlings 
to  the  public  aa  possessing  authority  to  collect 
premiums  or  renewals,  or  if  the  defendant  did 
not  know  that  Rawiings  was  collecting  premi- 
ums, if  be  was  coUecting  renewal  premiums, 
or  if  by  the  exercise  of  ordinary  prudence  and 
caution  could  not  have  known,  then  the  defend- 
ant would  be  entitled  to  a  verdict  at  your  hands. 
•  •.  •  If  Rawlings  collected  renewal  premi- 
ums or  extended  the  time  of  payment  for  renew- 
al prrminms,  and  if  the  defendant  received  and 
collected  such  premiums  with  full  knowledge  of 
all  the  facts,  then  the  defendant  would  be  lia- 
ble." 

If  it  found  that  Rawlings  did  collect  re- 
newal premiunis,  and  the  defendant  had  no 
l^nowledge  of  irregularity  and  received  the 
money  In  good  faith  from  the  Portland  office, 
through  its  cashier  there,  tbe  Jury  was  in- 
structed to  return  a  verdict  for  the  defend- 
ant.   Other  parts  of  tbe  charge  follow: 

"If  you  find  from  tbe  evidence  that  any  premi- 
um on  any  of  the  policies  covered  by  this  suit 
was  not  paid  when  due,  and  that  the  payment 
of  such  premium  was  not  waived  or  extended 
by  the  defendant,  then  you  arc  to  find  for  the  de- 
fendant on  the  particular  policy  on  which  the 
premium  was  not  paid." 

"If  any  renewal  premiums  were  paid  or  ex- 
tended by  the  execution  of  premium  notes,  and 
any  such  note  was  not  paid  at  maturity,  or 
at  the  time  to  which  they  were  extended,  if  they 
were  extended,  then  the  policy  on  which  said 
note  was  given  lapsed,  and  the  plaintiff  cannot 
recover  thereon." 

"If  at  any  time  tbe  insured  failed  to  pay  a 
premium  when  the  same  became  due  and  with- 
in the  time  allowed  by  the  terms  of  the  policy, 
or  if  the  insured  failed  to  pay  any  premium  note 
when  tbe  same  became  due,  and  there  was  no 
extension  of  time  or  waiver  of  the  payment  of 
either  the  premium  or  the  note,  then  tbe  policy 
upon  which  said  premium  or  premium  note 
would  have  applied  forthwith  automatically 
lapsed  without  any  further  action  on  the  part 
of  the  company.    •    •    • 

"Yon  are  instructed  that  time  is  of  the  es- 
sence of  an  Insurance  contract,  and  if  tbe  in- 
sured fails  to  perform  any  condition  on  tbe  date 
when  it  is  due  to  be  performed,  then  without  any 
further  notice  or  action  by  the  company  tbe 
policy  lapses  automatically,  and  no  leeway  or 
days  of  frrace  are  allowed  the  insured." 

"In  order  to  establish  that  an  agent  outside 
of  the  borne  office  had  authority  to  accept  re- 
newal premium  payments  on  behalf  of  tbe  com- 
pany, the  plaintiff  must  prove  either  that  such 
agent  was  actually  authorized  by  instructions 
or  by  his  contract  from  tbe  home  office  to  make 
tbe  collections  of  such  renewal  premiums,  or 
that  the  defendant  company  represented  and 
held  Oct  tbe  agent  a6  having  the  authority  to 
collect  renewal  premiums,  and  also  that  the 
plaintiff  in  this  case  knew  of  and  relied  on  tbe 
representations  by  the  company  as  to  the  au- 
thority of  tbe  agent.  No  payment  made  to  other 
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than  an  authorized  agent  as  defined  by  this  in- 
struction can  be  considered  as  a  valid  premium 
payment  as  against  the  company,  unless  the 
same  was  actually  received  by,  consented  to,  and 
ratified  by  the  home  office  of  the  company." 

"Any  declaration  or  statement  made  by  any 
agent  of  the  company  to  the  effect  that  such 
agent  is  authorised  to  collect  premiums  is  of 
no  effect,  and  not  binding  upon  tbe  company." 

"If  Rawlings  did  not  have  actual  express 
authority  to  collect  renewal  premiums,  then 
payments  made  by  Hinkeon  to  Rawlings  on  re- 
newal premiums  are'  not  valid  as  against  the 
company,  unless  the  company  affirmatively  held 
Rawlings  out  to  Hinkson  as  having  this  author- 
ity, or  unless  the  premiums  were  turned  over  to, 
accepted  and  ratified  by,  tbe  company,  and  then 
offioial  receipt  issued,  signed  by  an  officer." 

While  the  Instruction  as  to  the  defendant's 
opportunity  for  knowledge  Is  not  sustained 
by  the  weight  of  authority.  In  view  of  all  the 
other  Instructions  which  were  given  and  the 
testimony  In  the  record,  we  are  of  the  opinion 
that  it  was  not  prejudicial,  and  that  the  Jury 
was  not  misled.  On  principle  we  are  of  the 
opinion  that  the  Instructions  of  the  trial 
court  last  above  quoted  were  correct. 

[12]  The  verdict  was  for  the  full  amount 
of  each  alleged  payment,  with  accrued  In- 
terest. Upon  the  theory  that  the  policies 
were  In  force  until  such  time  as  they  were 
canceled  and  that  the  plaintiff  had  tbe  benefit 
of  Insurance,  the  defendant  claims  that  it 
was  entitled  to  a  reduction  or  an  offset.  2 
Bacon  on  Benefit  Societies  and  Life  Insur- 
ance (3d  Kd.)  I  376,  lays  down  this  rule: 

"If  a  company  wrongfully  declares  the  policy 
forfeited  and  refuses  to  accept  the  premium 
when  duly  tendered,  and  to  give  the  insured  tbe 
customary  renewal  receipt,  evidencing  tbe  con- 
tinued life  of  the  policy,  the  assured  has  bis 
choice  of  three  courses:  He  may  tender  tbe 
premium  and  wait  until  the  policy  becomes  pay- 
able by  its  terms  and  then  try  the  question  of 
forfeiture ;  or  he  may  sue  in  equity  to  have  the 
policy  continued  in  force;  or  he  may  elect  to 
consider  the  policy  at  an  end  and  bring  an  action 
to  recover  the  just  value,  ot  the  policy,  in  which 
case  the  measure  of  damages  is  the  amount  of 
the  premiums  paid  with  interest  on  each  from 
the  time  it  was  made." 

This  Is  sustained  by  4  Ann.  Cas.  124,  and 
9  Ann.  Cas.  606. 

[13, 14]  Tbe  defendant  assigns  as  error  the 
refusal  of  tbe  trial  court  to  give  a  number 
of  Its  requested  Instructions.  In  so  far  aa 
they  were  correct  they  were  embodied  In  tbe 
charge  given.    The  defendant  contends  that — 

"The  limitation  of  authority  and  the  provi- 
sions relating  to  the  payment  of  premiums  are 
valid  and  constitute  a  part  of  the  contract  be- 
tween plaintiff  and  defendant." 

That  is  the  law  and  is  sustained  by  the 
authorities  which  it  cites.  In  legal  effect  the 
trial  court  so  instructed  the  Jury.  But  those 
authorities  also  lay  down  the  rale  that  such 
limitations  may  be  waived  or  modified  by  the 
company.   We  have  examined  the  record  with 
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nluch  care.  The  Instructions  were  compre- 
hensive, and,  with  the  single  exception  noted, 
were  fair  to  the  defendant 

The  record  presents  a  peculiar  case.  Oa 
December  8,  1909,  the  defendant  Issued  to  the 
plaintiff  two  Ufe  insurance  policies  of  $5,000 
each,  which  the  defendant  admits  remained 
in  force  until  December  8,  1912.  On  Decem- 
ber 30,  1911,  it  issued  to  the  plaintiff  another 
policy,  for  $10,000,  upon  which  the  first  pre- 
mium was  paid.  It  also  admits  that  the 
plaintiff  executed  a  number  of  extension  pre- 
mium notes  in  favor  of  it  on  such  policies. 
'Yet  the  fact  remains  that  the  first  personal, 
direct  communication  from  the  home  office 
to  the  plaintiff  was  on  March  20,  1914,  four 
years,  three  months,  and  twelve  days  after 
tlie  first  policy  was  issued  to  him.  On  May 
25,  1914,  through  a  circular  letter,  the  de- 
fendant notified  its  polfcy  holders  that  it 
had  "discontinued  the  collection  of  renewal 
premiums"  through  its  Portland  office,  and 
that  Rawlings  had  no  authority  to  collect, 
receive,  or  accept  annual  renewal  premiums. 
So  far  as  the  record  shows,  this  was  the  first 
notice  of  that  nature  which  ever  issued  from 
the  home  office  of  the  company  to  its  policy 
holders. 

There  is  ample  evidence  to  sustain  the  ver- 
dict. The  defendant's  theory  was  fully  and 
fairly  submitted  to  the  Jury  under  proper 
instructions. 

The  Judgment  is  affirmed. 


Ea^LIS  et  al.  v.  CITIZENS'  NAT.  BANE  OF 
PORTALJES.     (No.  2193.) 

(Supreme  Court  of  New  Mftxico.    Nov.  21,  1918. 
On  Motion  for  Rehearing,  July  8,  1919.) 

(SyUahut  l>v  the  Court.) 

1.  Banks  and  Banking  «=9260(4),  261(8)  — 
Guaranty  nr  Nationai.  Bank  —  Ultba 
Vibes— Estoppel. 

A  contract  of  guaranty  of  the  paper  of  a 
third  person  to  which  a  national  bank  holds  no 
title,  and  concerning  which  the  contract  of 
guaranty  is  not  necessary  or  incidental  to  the 
transfer  of  title  to  the  instrument,  and  the  loan 
is  for  the  benefit  of  a  third  person,  is  beyond 
the  power  of  the  bank,  as  conferred  by  the 
National  Banking  Act,  is  ultra  vires,  and  no 
suit  can  be  maintained  upon  any  such  guar- 
anty, and  in  no  case  is  the  bank  estopped  from 
pleading  ultra  vires  of  such,  a  contract 

2.  Banks  and  Banking  «=325S,  260(4)— Na- 
tional Bank— BoBBOwiNO  Money— Guab- 
ANTY— Ultra  Vibes. 

A  national  bank,  however,  has  the  power  to 
borrow  money,  and  to  issue  evidence  of  indebt- 
edness therefor,  and  where  a  bank  puts  forward 
a  third  party  as  a  borrower,  and  the  bank  guar- 
antees the  repayment  of  the  loan,  and  all  the 
proceeds  of  the  loan  go  to  the  bank,  and  are 


converted  to  its  own  use,  such  contract  of  guar- 
anty is  not  ultra  vires,  and  suit  can  be  main- 
tained upon  the  contract. 

On  Motion  for  Rehearing. 

3.  Appeal  and  Bbbob  «s»835(2)-^bioinal 
Bbiki^Pbtition  roB  Rkhkabino. 
On  appeal,  a  party  must  present  all  ques- 
tions in  his  original  brief  which  he  desires  the 
court  to  consider,  and  he  will  not  be  permitted 
to  present  new  points  in  a  petition  for  rehear- 
ing. 

Appeal  from  District  Court,  Roosevelt 
County ;  Ridiardson,  Judge. 

Action  by  John  Ellis  and  WiUiam  I.  Shrlv- 
er.  Joint  administrators  of  the  estate  of 
George  Ellis,  deceased,  against  the  Citizens' 
National  Bank  of  Portales,  New  Mezica 
Judgment  for  defendant  dismissing  the  com- 
plaint and  plaintiffs  appeal.  Reversed  and 
remanded  with  direction  to  enter  Judgment 
for  plaintiffs. 

George  L.  Reese  and  James  A.  Hall,  both 
of  Portales,  for  appellants. 

Reid,  Hervey  &  Iden,  of  Roswell,  and  T. 
B.  Mears,  of  Portales,  for  appellee. 

ROBERTS,  J.  Only  a  brief  statement  of 
the  facts  in  this  case  will  be  necessary,  in 
view  of  the  full  statement  made  la  the  case 
of  Ellis  V.  Stone,  21  N.  M.  730,  158  Pac.  480, 
L.  R.  A.  1916F,  1228.  That  cause  of  action 
was  instituted  against  Lula  Stone,  executrix 
of  the  estate  of  James  P.  Stone,  deceased, 
upon  a  guaranty  of  a  loan  made  by  iHlls  to 
W.  W.  Humble.  The  latter  relied  upon  as 
constituting  the  guaranty  is  set  out  in  full 
in  the  reported  case.  It  is  there  held  that 
the  letter  constituted  a  guaranty,  but  fur- 
ther held  that  It  was  not  the  Individual  un- 
dertaking of  Stone;  consequently,  It  would 
nbcessarily  follow  that  it  was  the  undertak- 
ing of  the  bank.  This  cause  of  action  was 
instituted  against  the  bank  by  the  adminis- 
trators of  the  estate  of  Ellis  to  recover  on 
the  guaranty.  The  bank  received  all  the  ben- 
efits from  the  loan.  Humble  getting  no 
money,  but  simply  receiving  credit  on  the 
past-due  note  which  be  owed  the  bank. 

The  appellee  bank  answered  the  complaint, 
alleging  that  the  guaranty  was  beyond  the 
power  of  the  bank  and  ultra  vires,  admitting 
that  Uie  complaint  stated  a  cause  of  action 
In  the  alternative  for  money  had  and  receiv- 
ed, but  as  to  this  cause  of  action  pleaded  the 
statute  of  limitations.  The  court  held  thnt 
the  suit  could  not  be  maintained  upon  the 
guaranty,  and  that  as  to  the  action  for 
money  bad  and  received  the  statute  of  limi- 
tations had  run.  Judgment  was  entered  for 
the  appellee,  dismissing  the  complaint. 

If  the  suit  can  be  maiiitained  upon  the 
written  guaranty,  concededly  the  stutute  has 
not  run  against  the  cause  of  action.    On  the 
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other  hand.  If  no  cause  of  action  Is  sastaiu- 
able  on  the  written  guaranty,  the  statute 
has  run  against  the  action  foe  money  had 
and  received.  This,  therefore,  presents  the 
only  real  question  for  determination  in  the 
case. 

[1]  On  behalf  of  appellee  it  is  contended 
that  a  contract  of  guaranty  of  the  paper  of 
a  third  person,  to  which  a  national  bank 
holds  no  title,  and  concerning  which  the 
contract  of  guaranty  Is  not  necessary  or 
Incidental  to  the  transfer  of  title  to  the  in- 
strument, Is  beyond  the  powers  of  the  bank, 
as  conferred  by  the  National  Banking  Act 
(Act  Cong.  June  3,  1864,  c.  106,  13  Stat.  09), 
is  ultra  Tires,  and  no  suit  can  be  maintained 
upon  any  such  guaranty,  and  that  in  no 
case  Is  the  bank  estopped  from  pleading  its 
ultra  vires  to  any  suit  brought  thereon.  The 
section  of  the  National  Banking  Act  defining 
the  powers  of  national  banks  is  as  follows: 

"To  exercise  by  its  board  of  directors,  or  duly 
aatborised  officers  or  agents,  subject  to  law,  all 
such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking;  by  dis- 
counting and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidence  of 
debt ;  by  receiving  deposits ;  by  baying  and 
selling  exchange,  coin  and  bullion;  by  loaning 
money  on  personal  security;  and  by  obtaining, 
issoing,  and  circulating  notes  according  to. the 
provisions  of  this  title."  Section  8  (1  U.  S. 
Compiled  Statutes,   {  9661). 

Many  authorities  are  dted  by  appellee 
holding  that  a  national  bank  has  no  power 
to  guarantee  the  debt  of  another,  and  that 
Its  act  in  so  doing  is  Tiltra  vires,  when  such 
loan  is  for  the  benefit  of  a  third  person,  and 
that  the  bank  Is  not  estopped  from  setting 
up  the  ultra  vires  character  of  the  act,  even 
though  the  contract  has  been  executed  on 
the  part  of  the  party  receiving  such  guar- 
anty. Bowen  V.  Needles  National  Bank,  94 
Fed.  925,  36  C.  C.  A.  553;  Commercial  Na- 
tional Bank  et  al.  v.  Pirie,  82  Fed.  799,  27  C. 
C.  A.  171,  49  U.  S.  App.  596;  First  National 
Bank  of  Moscow  v.  American  National  Bank 
of  Kansas  City,  Mo.,  173  Mo.  153,  72  S.  W. 
1059;  California  National  Bank  v.  Kennedy, 
167  D.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed.  198; 
Merchants'  Bank  of  Valdosta  v.  Balrd,  160 
Fed.  642,  90  C.  C.  A.  338,  17  L.  B.  A.  (N.  S.) 
526;  Fidelity  &  Deposit  Co.  v.  National  Bank, 
48  Tex.  Civ.  App.  301,  106  S.  W.  782;  Nor- 
ton V.  Derry  National  Bank,  61  N.  H.  589, 
60  Am.  B^.  334;  Citizens'  Central  National 
Bank  v.  Appleton.  216  U.  S.  196,  30  Sup.  Ct 
364,  54  L.  Ed.  443;  Rankin  v.  Emigh,  218 
U.  S.  27,  30  Sup.  Ct.  672,  54  L.  Ed.  915. 

It  Is  beyond  question  that  the  cases  refer- 
red to  sustain  the  contention  of  appellee,  and 
many  other  cases  might  be  cited  to  the  same 
effect,  but  these  cases  do  not  reach  the  point 
Involved  in  this  case,  and  are  distinguishable 
In  tills:  In  all  these  cases  the  bank  did  not 
receive  the  proceeds  obtained  in  the  trans- 
action In  which   the  guaranty   was  given. 


Consequently,  a  national  b^nk  being  preclud- 
ed from  loaning  its  credit  to  another,  its  at- 
tempt to  do  so  Is  beyond  its  power. 

[2]  That  a  national  bank  has  the  power  to 
borrow  money  Is  not  questioned,  and  is  li- 
able in  an  action  for  money  so  borrowed, 
whatever  may  be  the  nature  of  the  obliga- 
tion given  for  the  loan.  The  question  al- 
ways is,  "Was  it  a  loan  to  the  bank  and  did 
It  receive  the  benefits?" 

In  the  present  case  all  the  benefits  of  the 
transaction  accrued  to  the  bank.  Stripped 
of  form,  the  transaction  was  simply  this: 
The  Iwnk  was  hard  pressed  for  money. 
Humble  owed  it  past-due  obligations  which 
he  was  unable  to  meet  It  put  him  forward 
as  a  borrower  for  the  purpose  of  procuring 
money,  and  gave  a  written  guaranty  for  the 
repayment  of  the  loan  to  be  made  to  Hum- 
ble. The  proceeds  of  the  loan  were  all  re- 
ceived by  the  bank  and  converted  to  its  use. 
Under  such  circumstances  we  think,  beyond 
question,  that  the  contract  was  not  ultra 
vires,  and  that  the  bank  is  liable  on  the 
same.  The  case  of  People's  Bank  of  Belle- 
ville V.  Manufacturers'  National  Bank  of 
Chicago,  101  U.  8.  181,  25  L.  Ed.  907,  while 
not  exactly  on  all  fours  with  the  present  case, 
clearly  demonstrates,  in  our  judgment,  the 
liability  of  the  bank  on  the  guaranty  In 
question  here  The  only  difference  between 
the  two  cases  being  that  in  the  People's 
Bank  of  Belleville  v.  Manufacturers'  Nation- 
al Bank  of  Chicago  the  notes  in  question 
passed  through  the  bank.    The    court  said: 

"A  few  rematks  will  suffice  to  give  our  view 
of  the  law  touching  the  rights  of  the  parties. 

"The  National  Banking  Act  (13  Stat  at  L. 
99;  R.  a  I  6136  [tJ.  S.  Comp.  St  §  9661]) 
gives  to  every  bank  created  under  it  the  right 
'to  exercise  by  its  board  of  directors,  or  duly 
authorized  agents,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business 
of  banking,  by  discounting  and  neffotiating 
promittory  notea,  drafts,  WO*  of  emchange,  and 
other  evidence*  of  debt,  by  receiving  deposits,' 
etc.  Notliing  in  the  act  explains  or  qualifies 
the  terms  italidsed.  To  hand  over  with  an  in.- 
dorsemcnt  and  guaranty  is  one  of  the  common- 
est modes  of  transferring  the  securities  named. 
Undoubtedly,  a  bank  might  indorse,  'waiving 
demand  and  notice,'  and  would  be  bound  ac- 
cordingly. A  guaranty  is  a  leas  onerous  and 
stringent  contract  than  that  created  by  such 
an  indorsement  We  see  no  reason  to  doubt 
that,  under  the  circumstances  of  this  case,  it 
was  competent  for  the  defendant  to  give  the 
guaranty  here  in  question.  It  is  to  be  presum- 
ed the  vice  president  had  rightfully  the  power 
be  assumed  to  exercise,  and  the  defendant  is 
estopped  to  deny  it.  Where  one  of  two  inno- 
cent parties  miuit  suffer  for  the  wrongful  act 
of  a  third,  he  who  gave  the  power  to  do  the 
wrong  must  bear  the  burden  of  the  conse- 
quences. 

"The  doctrine  of  ultra  vires  has  no  applica- 
tion in  cases  like  this.  Merch.  Bk.  v.  St.  Bk., 
10  Wall.  [77  U.  S.1  604  [19  L.  Ed.  1008J. 

"All  the  parties  engaged  in  the  transaction 
and  the  privies  were  agents  of  the  defendant 
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If  there  were  any  detect  of  authority  on  their 
part,  the  retention  and  enjoyment  of  the  pro- 
ceeds of  the  transaction  by  their  principal  con- 
stitated  an  acquiescence  as  effectual  as  would 
have  been  the  most  formal  authorization  in 
advance,  or  the  most  formal  ratification  after- 
wards. These  facts  conclude  the  defendant 
from  resisting  the  demand  of  the  plaintiff. 
Whart.  Ag.  §  89 ;  Big.,  Estop.  423 ;  R.  E.  Co. 
v.  Howard,  7  WaU.  [74  U.  S.]  392  [19  L.  Ed. 
117];  Kelsey  v.  Bk.,  69  Pa.  420;  Steamboat 
Co.  T.  McCutchen,  13  Pa.  13.  A  different  re- 
sult would  be  a  reproach  to  our  jurisprudence. 
"Whether,  if  the  guaranty  were  void,  the 
fund  received  by  the  defendant  as  its  considera- 
tion moving  from  the  plaintiff  could  be  recov- 
ered back  in  this  action  upon  the  common 
count  is  a  point  which  we  do  not  find  it  nec- 
essary to  consider.  See  U.  S.  t.  Bk.,  86  U. 
S.  33  [24  L.  Ed.  647]," 

Other  cases  following  and  approving  the 
rule  are  Davenport  v.  Stone,  104  Mich.  527, 
62  N.  W.  722,  63  Am.  St.  Rep.  467;  Auten  v. 
tJ.  S.  National  Bank,  174  V.  S.  148,  19  Sup. 
Ct.  628,  43  L.  Ed.  920;  Thomas  y.  City  Na- 
tional Bank  of  Hastings,  40  Neb.  005,  68  N. 
"W.  943,  24  L.  R.  A.  263;  Cochran  v.  U.  S., 
157  U.  S.  297,  15  Sup.  Ct  628,  89  L.  Ed. 
704;  Creditors'  Claim  &  Adjustment  Co.  v. 
Nortliwestem  Loan  &  Trust  Co.,  81  Wash. 
247,  142  Pac.  670.  The  case  of  Appleton  t. 
Citizens'  Central  National  Bank,  190  N.  T. 
417,  83  N.  E.  470,  32  L.  R.  A.  (N.  S.)  643, 
Id..  216  U.  S.  196,  30  Sup.  Ct.  364,  54  L.  Ed. 
443,  is  very  instructive. 

It  is  true  in  this  case  the  Supreme  Court 
of  the  United  States  sustained  a  recovery 
upon  the  theory  of  money  had  and  received, 
but  the  guaranteeing  bank  did  not  receive 
all  the  proceeds  of  the  loan,  and  a  recovery 
was  allowed  to  the  extent  of  the  money  which 
went  to  the  credit  of  the  bank.  The  court 
refused  to  pass  upon  the  question  as  to 
whether  the  suit  could  have  been  maintained 
upon  the  contract.  The  Court  of  Appeals  of 
New  York  used  this  significant  language: 

"The  plaintiff  has  been  defeated  on  the  theory 
that  the  execution  of  the  guaranty  by  the  de- 
fendant bank  was  ultra  vires, 'and  not  binding 
upon  it;  and  upon  this  ground  the  judgments 
below  are  sought  to  be  sustained.  Had  the 
guaranty  been  limited  to  the  amount  which 
the  bank,  under  its  agreement  with  Samuels, 
was  to  receive  out  of  the  loan,  we  should  be 
entirely  clear  that  it  was  within  the  legitimate 
powers  of  the  bank  under  the  decisions  of  the 
Supreme  Court  of  the  United  States,  in  Peo- 
ple's Bank  v.  Manufacturers'  Nat.  Bank,  101 
U.  S.  181,  25  L.  Ed.  907;  Cochran  v.  United 
States,  157  U.  S.  286,  15  Sup.  Ct  628,  30  L. 
Ed.  704.  It  was  there  held  that  a  contract 
of  guaranty  of  paper  held  by  it  was  within 
the  implied  powers  of  a  national  bank,  and 
this  though,  as  in  the  later  of  the  cases  cited, 
the  note  was  not  made  to  the  guaranteeing  bank, 
but  directly  to  the  order  of  another  bank  to 
which  the  guaranty  was  made.  We  think,  how- 
ever, that  the  defendant's  power  to  guarantee 
was  limited  by  the  extent  of  its  interest  in  the 
subject-matter  of  the  guaranty.     To  allow  a 


bank  to  guarantee  the  payment  by  one  of  its 
debtors  of  a  larger  sum,  in  order  that  the 
bank  might  receive  or  retrieve  a  lesser  snm, 
would  be  to  permit  it  to  enter  upon  every  haz- 
ardous speculation,  and  authorise  very  wild  and 
unsafe  banking.  The  learned .  counsel  for  the 
appellant  frankly  conceded  on  the  argument 
that  a  recovery  should  be  limited  to  the  amount 
received  by  the  defendant  It  is  insisted,  how- 
ever, that  the  contract  of  guaranty  must  be 
deemed  either  good  or  bad  as  an  entirety,  and 
cannot  be  upheld  in  part  and  rejected  in  part 
I  am  not  willing  to  concede  this  claim ;  but 
it  is  unnecessary  to  discuss  it  for  its  deter- 
mination ia  not  necessary  to  the  decision  of  tha 
case." 

A  very  instructive  note  follows  the  case 
of  Creditors'  Claim,  etc.,  Co.  v.  Northwest- 
ern Loan,  etc.,  Co,,  Ann.  Cas.  1916D,  p.  551. 

For  the  reasons  stated,  we  conclude  that 
the  contract  of  guaranty  was  not  ultra  vires, 
and' this  suit  could  not  be  maintained  there- 
on. This  being  true,  it  follows  that  the  trial 
court  was  In  error  In  holding  that  the  action 
could  only  be  maintained  for  money  had  and 
received,  and  that  the  statute  of  limitations 
had  run  against  the  same.  The  Judgment 
of  the  district  court  will  therefore  be  revers- 
ed, and  the  cause  remanded,  with  instruc- 
tions to  enter  judgment  for  the  appellant 
for.  the  amount  found  to  be  due>;  and  It  la 
so  ordered. 

HANNA,  0.  J.,  and  PARKER,  J.,  concur. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  Appellee  has  filed  a  motion 
for  rehearing  In  which  he  contends:  First, 
that  the  opinion  of  this  court  is  contrary  to 
the  decisions  of  the  federal  courts  construing 
the  National .  Bank  Act  As  to  this  propo- 
sition it  Is  Bufilcient  to  say  that  we  are  sat- 
isfied with  the  original  opinion. 

The  second  proposition  urged  is  that  the 
evidence  In  the  record  as  to  whether  ap- 
pellant relied  upon  the  guaranty  of  the  bank 
is  conflicting;  that  the  court  made  no  find- 
ing upon  this  proposition,  but  as  Judgment 
was  entered  for  appellee,  it  is  to  be  presum- 
ed that  this  question  was  resolved  against 
appellant,  and  that  by  reason  of  the  record 
the  decision  by  this  court  is  In  conflict  with 
the  case  of  Dailey  v.  Foster,  17  N.  M.  654, 
134  Pac.  206,  to  the  effect  that  In  case  of 
special  findings  silence  upon  a  material 
point  must  be  regarded  as  a  finding  against 
the  party  having  the  burden  of  proof.  Ap- 
pellee, however,  is  preduded  from  raising 
this  contention  on  rehearing.  In  its  origi- 
nal brief.  It  presented  but  three  questions 
for  the  consideration  of  the  court,  which 
were  stated  as  follows: 

First  the  instrument  in  question  Is  not  a 
guaranty;  second,  the  Instrument,  If  a  gruar- 
anty  of  the  bank.  Is  nltra  vires;  third,  the 
statute  of  limitations  has  barred  any  action 
by  the  plaintift  for  money  had  and  received. 

[3]  The  uniform  rule  In  appellate  courts 
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Is  tbat  a  party  must  present  all  qneations  In 
his  original  brief,  wblcb  be  desires  the 
court  to  consider,  and  be  will  not  be  per- 
mitted to  present  new  points  in  a'  petition 
for  r^earlng.  EHIlott  on  Appellate  Proce- 
dure, {  657. 

In  tbe  case  of  Literary  Society  ▼.  Oarda, 
18  N.  M.  S18, 136  Pac.  858,  'this  court  refused 
to  consider  on  rebearlng  tbe  question  as  to 
'whetber  appellants  waived  tbeir  objection 
to  tbe  amended  complaint  by  filing  an  an- 
swer to  It  because  the  point  bad  not  been 
raised  on  the  first  bearing  of  tbe  case. 

In  tbe  case  of  Dow  v.  Irwin,  21  N.  M. 
676,  157  Pac.  490,  L.  R.  A.  1916E,  1163,  ap- 
pellee attempted  to  raise  a  new  question  in 
bis  motion  fer  a  rehearing.    Tbe  court  said: 

"In  civil  cases  it  is  a  well-recognized  mle 
that  qaeatlonB  not  advanced  on  the  original 
hearing  will  not  be  considered  on  the  petition 
for  a  rehearing." 

In  tbe  case  of  State  v.  Williams,  22  N.  M. 
837,  161  Pac.  334,  and  State  v.  McKnigbt,  21 
N.  M.  14,  153  Pac.  76,  it  was  held  tbat  tbe 
appellant  could  not  raise  on  motion  for  re- 
bearlng new  questions  not  presented  in  bis 
original  brief. 

In  4  C.  J.  p.  633.  It  ia  said: 

"The  mere  fact  tbat  tbe  court  baa  overlooked 
•certain  point  presented  by  the  record  Is  not 
sufficient  to  authoriEe  a  rehearing,  however,  un- 
less it  further  appears  tliat  its  attention  wai 
called  to  tbe  point  in  qncstion  by  tbe  briefs  or 
arguments  of  counsel." 

In  tbe  original  opinion  filed  in  this  case 
there  certainly  Is  no  legal  principle  enunci- 
ated which  conflicts  in  any  way  with  tbe 
case  of  Dalley  t.  Foster.  Appellee  brings 
forward  for  consideration  a  portion  of  tbe 
record  not  called  to  tbe  attention  of  tbe 
court  in  its  original  brief,  and  asks  tbe  court 
at  this  time  to  consider  this  question  and  to 
deny  tbe  relief  awarded  appellant.  Under 
all  the  autborltles  tbe  question  Is  not  avail- 
able on  rebearlng. 

For  the  reasons  stated,  tbe  motion  for  re- 
hearing will  be  denied;  and  It  is  so  ordered. 

PARKER,  C.  J.,  concurs, 
RAYNOLDS,  J.,  being  absent  did  not  par- 
ticipate. 
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KENDRICK  V.  HEALEY  et  al.    (No.  949.) 

(Supreme  Court  of  Wyoming.    Aug.  18,  1919.) 

1.  Afpkai.  and  Ebbob  «=>529(1)— Recobi>— 
Entby  or  Judgment. 
Record  on  appeal  certified  to  by  clerk  aa 
containing  true  copy  of  judgment  "entered  In 
Journal  4,  at  page  4,"  and  containing  the  orig- 
inal rfaper  signed  by  court,  preceded  by  state- 
ment that  it  was  entered  by  court,  "which  judg- 
ment is  as  follows,"  and  having  upon  it  notation 


tbat  it  was  entered  upon  the  court  Journal,  held 
to  identify  such  writing  as  tbat  entered  on 
journal  aa  the  judgment 

2.  Appeal  and  Ebbob    €=624  —  Recobd  — 
Tbanscbipt— Time  fob  Filino. 

Order  extending  time  for  filing  of  record  on 
appeal  held  to  include  extension  of  time  for 
preparing  and  filing  transcript  of  the  testimony, 
under  Seaa.  Laws  1917,  c.  32,  §|  4,  5,  and  sec- 
tion 6  as  amended'  by  Seas.  Laws,  c.  16. 

3.  Appeal  and  Ebbob     «3>612(5)  —  Tban- 
scbipt—Cbbtifioate. 

Clerk's  certificate  tbat  "foregoing  transcript 
is  a  true  and  correct  transcript  of  all  the  tes- 
timony offered  at  the  trial  of  tbe  above-entitled 
cause,"  held  sufficient  compliance  with  Sess. 
Laws  1917,  c.  32,  {  5,  requiring  transcript  to 
be  certified  to  "as  containing  all  the  testimony 
offered  at  the  trial" ;  the  words  used  being  an 
exact  equivalent  of  words  of  statute. 

4.  Appeal  and  Ebbob   «=3612(3)— Rboobd— 
Certuicatb  or  JrrooB— Datb  of. 

That  certificate  of  judge  to  record  was  dated 
prior  to  certificates  of  clerk  did  not  affect  ap- 
peal ;  it  bchig  sufficient,  under  statute  requiring 
record  to  "be  certified  to  by  the  Judge  and 
derk,"  that  each  certifies  record  to  be  true  and 
correct  within  time  for  filing  it,  without  regard 
to  order  In  which  they  make  certificates. 

6.  Appeal  and  Ebbob     «=3e05— "Reoobd"— 

CEBtinCATES  OF  JUDOE  AND   OLEBK. 

CertiflcatM  of  Judge  and  clerk  to  record  on 
appeal  are  not  a  part  of  the  "record,"  within 
Sess,  Laws  1917,  c.  32,  §  6,  as  amended  by  Sess. 
Laws  1919,  c.  16, .  requiring  "whole  record  to 
be  paged. and  numbered  consecutively." 

[Ed.  Note.— For  other  definitions,  see  Words  ' 
and  Phrases,  First  and  Second  Series,  Record.] 

6.  Appeal  and  Ebbob   ®s>640  —  Recobd  — 
Paoiro. 

Requirement  that  record  be  paged  and  num- 
bered consecutively,  under  Sess.  Laws  1917,  c. 
32,  {  6>  as  amended  by  Seas.  Laws  1919,  c  15, 
is  not  jurisdictional,  for  noncompliance  with 
which  appeal  could  be  dismissed. 

7.  Appeal  and  Ebbob   <S=36o6(l)  —  Rkcobd 
— NuMBEBiNO    OF    Pages— Omission— CoB- 

BECnON. 

Failure,  through  oversight,  to  number  page 
in  record,  as  required  by  Sess.  Laws  1917,  c. 
32,  S  6,  aa  amended  by  Sess.  Laws  1919,  c.  15, 
can  be  cured,  in  Supreme  Court,  without  with- 
drawing record,  by  giving  page  number  of  pre- 
ceding page  and  one-half,  aa  409%. 

8.  Appeal  and  Ebbob   <g=»744  —  Record  — 
Specifications  of  Ebbob. 

The  serving  of  specifications  of  error  prior 
to  filing  of  record  on  appeal  was  not  groui^  for 
dismissal  of  appeal. 

9.  Appeal  and  Ebbob    $=3624  —  Filing  of 
Recobd— Extension  of  Time. 

Order  extending  time  for  filing  of  record 
may  be  made  in  chambers  during  vacation  of 
court,  and  l>ecomea  effective  upon  the  signing 
by  judge  within  the  original  70  days  from  the 
date  of  entry  of  judgment,  even  if  not  entered 
on  the  journal  for  aome  time  thereafter. 
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10.  Appeal  and  Erbob    €s>64D  —  Bbcobd  — 

WlTHDBAWAI.— AmeNDKXNI. 

Record  on  appeal  may,  on  proper  showing 
and  seasonable  application,  be  withdrawn  for 
amendment  in  accordance  with  the  facts ;  but 
application  to  withdraw  must  definitely  set 
forth  speciQc  amendment  sought  to  be  made,  and 
must  make  it  appear  to  court  that  amendment 
will  cure  substantial  defect. 

Appeal  from  District  Court,  Johnson  Conn- 
ty ;  James  H.  Burgess,  Judge. 

Action  by  John  B.  Kendrlck  against  Pat- 
rick Healey,  Jr.,  and  Alexander  Healey,  co- 
partners doing  business  under  the  firm  name 
of  Healey  Bros.  Defendants  appeal.  On 
plaintiff's  motion  to  dismiss  appeal  and  de- 
fendant's motion  to  withdraw  record  for 
amendment    Both  motions  denied. 

E.  E.  Enterllne,  of  Billings,  Mont.,  and  Hill 
&  Grigga,  of  Buffalo,  for  appdlants. 

Metz  &  Sackett,  of  Sheridan,  and  Robert 
B.  Rose,  of  Buffalo,  for  respondent 

BLYDENBURGH,  J.  This  case  comes  to 
this  court  by  direct  appeal,  under  the  proTl- 
Bions  of  chapter  82,  Session  Laws  of  1917, 
before  It  was  amended  by  chapter  15,  Ses- 
sion Laws  of  1919,  and  was  heard  on  the  mo- 
tion of  plaintiff  and  respondent  to  dismiss 
the  appeal  and  the  motion  of  defendants  and 
appellants  to  withdraw  the  record  on  ap- 
peal for  amendment. 

The  motion  of  plaintiff  to  dismiss,  as 
drawn,  purports  to  state  12  different  grounds, 
but  they  may  be  summarized  under  the  fol- 
lowing heads:  That  the  notice  of  appeal  was 
given  prior  to  the  date  of  the  entry  of  the 
judgment;  that  there  is  no  certified  copy 
of  the  Journal  entry  of  the  Judgment,  ver- 
dict, etc.,  in  the  record,  and  therefore  no 
proof  of  when  the  Judgment  was  entered,  if 
at  all;  that  the  transcript  of  the  testimony 
was  not  filed  within  the  time  required  by 
the  statute,  and  no  order  was  made  extend- 
ing the  time ;  that  the  certificate  to  the  tran- 
script of  the  testimony  does  not  comply  fully 
with  the  requirements  of  the  statutes;  that 
the  certificate  of  the  Judge  is  dated  prior  to 
the  certificates  of  the  clerk,  and  therefore 
the  Judge  does  not  certify  to  what  is  con- 
tained in  the  certificates  of  the  derk;  that 
the  record  on  anaeal  is  not  paged  and  num- 
bered consecutively  as  required  by  the  stat- 
ute; that  the  spedflcatlons  of  error  were 
served  prior  to  the  filing  of  the  record  on 
appeal. 

As  to  the  statement  that  the  notice  was 
served  prior  to  the  entry  of  Judgment,  the 
record  shows  the  contrary.  The  notice  is 
dated  November  28,  1917,  the  acceptance  of 
service  of  the  notice  November  30,  1917,  and 
the  date  of  the  entry  of  the  Judgment,  ac- 
cording to  the  certificate  of  the  clerk,  was 
November  23,  1917. 

As  to  the  statement  that  there  is  no  certi- 


fied copy  of  the  journal  entry  of  the  Judg- 
ment In  the  record,  tliis  court,  in  the  case  of 
Hahn  v.  Citizens'  State  Bank,  25  Wyo.  467, 
171  Pac.  889,  172  Pac  705,  decided  that  the 
record  on  appeal  must  show  the  entry  of  a 
Judgment  on  the  Journal  of  the  court  and  the 
date  thereof,  and  that  the  proper  wayto  show 
this  was  by  a  certified  copy  of  the  Journal 
entry,  and  that  a  form  of  Judgment  signed 
by  the  Judge  and  filed  with  the  clerk  ap- 
pearing in  the  record,  when  nothing  appeared 
to  show  that  it  had  been  entered  on  tlie  Jour- 
nal, was  not  Bufllcient  to  give  this  court  juris- 
diction of  the  case  on  appeal.  As  such  a 
form  of  judgment  signed  by  the  trial  judge 
appears  in  the  record  on  appeal  In  this  case, 
counsel  for  respondent  argued  that  the  cases 
are  similar,  and  that  there  is  no  showing 
here  of  the  entry  of  the  judgment  in  tills 
case.  While  the  original  paper  signed  by  the 
Judge  appears  in  the  record  of  this  case,  it 
is  preceded  by  the  words: 

"And  be  it  further  remembered  that  thereafter 
on  November  23,  1917,  the  following  judgment 
was  entered  by  the  court,  which  said  judgment 
is  as  follows,  to  wit" 

And  this  paper  has  upon  It  the  notations 
of  the  cierk  that  it  was  filed  in  district  court, 
Fourth  judicial  district,  Jobnson  county, 
Wyo.,  November  23,  1917,  A.  W.  Kennedy, 
clerk,  and  that  it  is  entered  on  the  court  jour- 
nal. In  addition  to  this  tlie  certificate  of 
the  clerk  at  the  end  of  the  record  on  appeal 
reads  as  follows: 

"Certificate  of  Oerk. 

"State  of  Wyoming,  County  of  Johnson— ss.: 
I,  A.  W.  Kennedy,  clerk  of  the  district  court  of 
the  Fourth  judicial  district  of  the  state  of 
Wyoming  in  and  for  the  county  of  Johnson,  do 
hereby  certify  that  the  above  and  foregoing 
record  on  appeal  contains  true  copies  of  the 
order  of  the  court  verdict  of  the  jury,  and  judg- 
ment given,  made,  returned,  and  entered  in 
said  cause  as  follows,  to  wit:  *  *  *  Of  the 
judgment  entered  November  23,  1917,  filed  No- 
vember 23,  1917,  and  entered  in  Journal  4,  at 
page  4,  said  copy  of  judgment  being  found  on 
pages  51  and  52  of  the  record  on  appeaL 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  this 
May   13,   1918. 

"[Seal.]    A.  W.  Kennedy,  Clerk  of  Court" 

[1]  This  certificate  shows  as  fully  as  pos- 
sible that  the  identical  paper  is  a  true  copy 
of  the  entry  on  the  journal  and  the  date  of 
the  entry,  and  could  not  show  more  complete- 
ly what  the  entry  really  was  if  a  separate 
copy  had  been  used  instead  of  the  paper 
which  was  the  original  paper  from  which  the 
entry  was  made.  There  is  nothing  in  the 
statutes  that  requires  certificates  to  certified 
copies  to  be  attached  or  immediately  follow 
the  entry  certified,  so  long  as  the  identity  of 
the  record  is  shown. 

As  to  the  ground  tliat  the  transcript  of 
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the  testimony  was  not  filed  within  70  days 
after  the  entry  of  the  Judgment,  and  no  or- 
der was  made  and  entered  extending  the 
time  In  which  to  make  or  file  such  tran- 
script, it  ia  admitted  that  the  record  does 
contain  an  order  extending  the  time  for  pre- 
paring the  record.  This  order  appears  in  the 
record  on  appeal,  and  shows  that  it  was 
made  In  chambers  by  the  trial  judge  on  Janu- 
ary 15,  1918,  and  by  the  indorsement  on  the 
back  that  it  was  filed  in  the  office  of  the 
clerk  of  the  trial  court  on  January  18,  1918, 
and  entered  on  court  Journal  No.  7,  on  page 
18.  Sections  4  and  5  of  chapter  32,  S.  U 
1917,  proTlde: 

"Sec.  4.  The  appellant  shall  be  entitled  as  a 
matter  of  right  to  seventy  days  after  the  entry 
of  the  jadgment  or  order  appealed  from  within 
which  to  prepare  and  file  with  the  clerk  of  the 
district  court  a  record  for  the  appeal,  which 
time  may  be  by  the  court  or  the  Judge  thereof, 
extended  or  enlarged  for  cause  shown. 

"Sec.  S.  Whenever  the  party  appealing  de- 
sirea  to  review  the  ruling  of  the  district  court 
on  the  admission  or  exclusion  of  evidence,  or 
questions  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  finding,  judgment,  or  decision, 
or  alleges  that  the  verdict,  finding,  judgment  or 
decision  is  contrary  to  law,  the  party  appealing 
shall  cause  to  be  prepared  by  the  official  court 
reporter  a  complete  transcript  of  all  the  tes- 
timony offered  at  the  trial,  with  each  question 
consecutively  numbered,  and  showing  all  rul- 
ings of  the  court  in  admitting  or  excluding  evi- 
dence, or  in  directing  or  refusing  to  direct  a 
verdict  for  either  party,  which  transcript  of 
the  testimony  and  rulings  of  the  court  shall  be 
certified  to  by  the  offidal  court  reporter  as  be- 
ing true  and  correct,  and  as  containing  all  of 
the  testimony  offered  at  the  trial,  with  the 
rulings  of  the  court  in  admitting  or  excluding 
evidence,  or  in  directing  or  refusing  to  direct  a 
verdict  for  either  party.  When  the  record  of 
the  testimony  offered  at  the  trial,  and  the  rul- 
ings of  the  court  to  be  included  therein  are 
prepared  and  certified  as  provided  in  this  sec- 
tion, the  same  shall  be  filed  with  the  clerk  of 
the  district  court  within  seventy  days  from  the 
date  of  the  entry  of  the  order  or  judgment  ap- 
pealed from,  or  within  the  time  as  extended  by 
the  court  or  judge." 

[21  It  is  also  evident  from  section  6  that 
the  transcript  of  the  tpstimony  ts  a  part  of 
the  record  on  appeal,  and  the  extension  of 
time  mentioned  in  section  6  is  that  referred 
to  In  section  6.  The  time  given  for  prepar- 
ing the  transcript  and  the  filing  of  the  rec- 
ord on  appeal  are  the  same,  to  wit,  70  days 
after  the  entry  of  the  Judgment,  and  an  ex- 
tension of  time  given  for  filing  the  record  on 
appeal  must  include  any  part  of  the  record. 
If  It  were  considered  that  a  special  order 
were  necessary  to  obtain  the  extension  for 
filing  the  transcript,  then  to  make  it  effec- 
tive an  additional  order  would  also  be  nec- 
essary extending  the  time  for  filing  the  rec- 
ord. We  are  of  the  opinion  that  under  this 
statute  an  order  extending  the  time  for  fil- 
ing the  record  on  appeal  includes  an  exten- 
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slon  of  time  for  preparing  and  filing  the  tran- 
script of  the  testimony,  and  we  so  hold. 
That  this  was  th^  intention  of  the  trial  Judge 
In  the  present  case  is  evident  from  the  order 
Itself  extending  the  time,  which  is  as  follows: 

"Now  on  this  day,  it  having  been  made  to  ap- 
pear, by  the  above-named  defendants,  to  Hon. 
James  H.  Burgess,  at  chambers  at  Sheridan, 
Wyo.,  that  the  said  defendants  will  be  unable 
to  prepare  and  file  with  the  derk  of  the  district 
Court  of  Johnson  county,  Wyo.,  a  record  for  the 
appeal  in  said  cause,  owing  to  the  fact  that 
Charles  tt.  Carter,  official  court  reporter  of  said 
district,  is  unable  to  transcribe  the  testimony 
and  evidence  within  the  70  days  after  the  en- 
try of  the  judgment,  as  required  by  section  4 
of  chapter  82,  Session  Laws  of  Wyoming  1917, 
and  it  further  appearing  to  the  said  judge  that 
the  said  defendants  have  fully  paid  the  fees  re- 
quired for  the  transcription  of  said  testimony 
and  evidence,  and  it  further  appearing  that  the 
time  to  prepare  and  file  with  the  clerk  of  the 
said  district  court  a  record  for  the  appeal  should 
be  extended,  and  that  good  cause  has  been 
shown  for  audi  extension ;  it  is  therefore  con- 
sidered and  ordered  by  the  said  judge,  at  cham- 
bers at  Sheridan,  Wyo.,  that  the  said  defend- 
ants '  be,  and  they  hereby  are,  given  until  the 
ISth  day  of  May,  1918,  within  which  time  to 
prepare  and  file  with  the  clerk  of  the  district 
court  of  Johnson  county,  Wyo.,  a  record  for  the 
appeal  in  said  cause. 

"Done  at  Chambers  at  Sheridan,  Wyo.,  this 
15th  day  of  January,  1918. 

"James  H.  Burgess,  Judge." 

The  certificate  to  the  transcript  la  as  fol- 
lows: 

"I,  Charles  Ii.  Carter,  offidal  court  reporter 
for  the  Fourth  judldal  district  of  Wyoming,  do 
hereby  certify  that  the  above  and  foregoing 
transcript  is  a  true  and  correct  transcript  of 
all  the  testimony  offered  at  the  trial  of  the 
above-entitled  cause,  with  the  rulings  of  the 
court  in  admitting  or  exduding  evidence,  and 
that  attached  to  said  transcript  are  all  of  the 
exhibits  offered  as  a  part  of  such  testimony. 

"In  witness  whereof  I  have  hereunto  set  my 
band  this  28th  day  of  February,  A.  D.  1918. 

"Charles  L.  Carter,  Offidal  Court  Reporter, 
"Fourth  Judicial  District" 

[3]  It  ia  contended  that  this  does  not  com- 
ply with  the  statute,  as  It  does  not  contain 
the  words  "as  containing  all  the  testimony 
offered  at  the  trial  with  the  rulings  of  the 
court  in  admitting  or  excluding  evidence." 
We  bold  the  certificate  to  be  an  exact  equiv- 
alent to  the  language  that  Is  claimed  to  be 
omitted.  The  English  language  will  not  ad- 
mit of  a  different  construction.  . 

[4]  As  to  the  gronnd  that  the  certificate 
of  the  Judge  is  dated  prior  to  the  certificates 
of  the  clerk,  we  bold  that  In  no  way  affects 
the  appeal.   The  statute  provides: 

"The  whole  record  shall  be  paged  and  num- 
bered consecutively,  and  shall  constitute  the 
record  on  the  appeal,  and  shall  be  certified  to 
by  the  judge  and  derk  of  the  district  court  as 
true  and  correct." 
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If  tbe  order  of  the  words  bare  any  effect 
or  significance  at  all  the  clerk  should  certi- 
fy after  the  Judge;  but  it  is  evident  that 
the  certificate  of  the  Judge  is  based  op  bis 
personal  knowledge  as  having  presided  at 
the  trial,  while  that  of  the  clerk  is  as  to 
what  appears  from  the  records  of  his  office. 
So  long  as  each  certifies  that  tbe  record  is 
true  and  correct  and  each  certificate  is  with- 
in the  time  for  filing  the  record  on  appeal, 
that  is  sufficient.  Nor  does  tbe  Judge  certi- 
fy that  the  certificate  of  tbe  clerk  is  true 
and  correct,  but  that  the  record  on  appeal 
is  true  and  correct 

[S-7]  The  claim  that  the  record  on  appeal 
is  not  sufficiently  paged  and  numbered  is 
based  on  the  fact  that  the  sheet  on  which 
appears  the  certificate  of  the  clerk  appears 
after  the  last  page  of  the  record,  numbered 
409,  and  before  the  page  on  which  appears 
the  other  certificate  of  the  clerk  and  the 
Judge,  which  is  numbered  410.  In  the  first 
place,  from  section  6  it  is  evident  that  the 
certificates  of  the  clerk  and  Judge  are  not  a 
part  of  the  record  that  is  required  to  be  con- 
secutively paged  and  numbered,  and  this  re- 
Quiremcnt  as  to  numbering  is  not  a  Jurisdic- 
tional one  for  which  the  appeal  could  be  dis- 
missed, and  if  It  were  an  oversight  in  a  page 
strictly  a  part  of  tbe  record,  it  could  be 
cured  here  without  withdrawing  tbe  record 
by  placing  the  figures  400%  upon  the  un- 
numbered page. 

[6]  In  regard  to  the  claim  that  "the  speci- 
fications of  error  were  served  prior  to  the 
filing  of  tlie  record  on  appeal,"  this  matter 
was  considered  in  the  case  of  Hahn  v.  Citi- 
zens' State  Bank  et  al.,  supra,  and  in  that 
case  this  court  said: 

"Tbe  reason  for  holding  a  notice  of  appeal 
premature  when  filed  or  served  before  the  entry 
of  tbe  order  or  judgment  appealed  from  does 
not  necessarily  apply  with  the  same  force  to  the 
filing  and  serving  of  specifications  of  error. 
The  purpose  of  an  assignment  or  specification 
of  errors  is  to  point  out  the  specific  errors 
claimed  to  have  been  committed  by  the  court 
below  and  relied  on  for  a  reversal,  for  the  in- 
formation of  opposing  counsel  and  the  review- 
ing court  3  C.  J.  1329.  If,  under  our  statute, 
an  appeal  has  been  properly  taken  from  a  judg- 
ment or  order  duly  entered,  and  within  the 
time  allowed,  and  the  record  is  in  such  condi- 
tion as  will  permit  of  the  references  thereto  re- 
quired by  the  statute  or  rules,  there  would 
seem  to  be  no  substantial  reason  for  denying  the 
right  to  file  and  serve  specifications  of  error  be- 
fore the  record  is  filed,  or  for  construing  the 
statutory  provision  limiting  the  time  for  filing 
and  serving  the  specifications  as  meaning  ony- 
thing  more  than  limiting  the  time  beyond  which 
tbe  specifications  may  not  be  filed  or  served. 
♦  *  •  We  fail  to  see  any  good  reason  for 
holding  that  the  specifications  may  not  then  be 
properly  filed  and  served,  although  before  the 
record  itself  is  or  can  be  filed.  In  view  of  the 
purpose  of  the  specifications  of  error,  and  the 
other  provisions  of  tbe  statutes,  the  provision 
of  section  8  that  the  specifications  shall  be  filed 


and  served  within  ten  days  after  tbe  record  ia 
prepared  and  filed,  should,  in  our  opinion,  b° 
construed  as  prescribing  only  tbe  limit  of  time 
beyond  which  such  specifications  may  not  be 
filed  or  served;  following  the  rule  for  the  in- 
terpretation of  such  a  provision  referred  to 
above  in  discussing  tbe  provision  limiting  tbe 
time  for  taking  an  appeal.  That  seems  to  us 
to  l>e  the  fair  and  reasonable. interpretation  of 
the  words  of  tbe  limitation  in  section  8  as  ap- 
plied to  tbe  subject-matter,  viz.  the  filing  and 
serving  of  specifications  of  error." 

This  disposes  of  that  question  and  all  of 
the  grounds  urged  In  the  motion  to  diamiss. 

The  appellants  have  filed  a  motion  to  with- 
draw the  record  on  appeal  for  amendment: 
(1)  To  show  that  the  order  extending  the 
time  for  filing  the  record  on  appeal,  which 
appears  in  the  record  on  appeal  and  as  quot- 
ed above,  is  a  proper  copy  of  the  order  made 
by  the  trial  Jndge  as  appears  from  the  rec- 
ord of  the  court;  (2)  to  show  that  said  or- 
der was  made,  as  appears  on  Its  face,  at 
chambers  on  January  15,  1918,  and  was  filed 
In  the  office  of  the  clerk  of  the  trial  court  on 
January  18,  1918,  and  was  entered  of  rec- 
ord in  the  Journal  of  said  court  on  January 
18,  1918;  j(3)  to  number  tbe  page  between 
409  and  410  as  409H.  And,  generally,  "In 
any  manner  this  court  may  deem  necessary 
to  have  tbe  cause  reviewed  on  the  merits,  . 
providing  the  true  facts  warrant  such 
amendment." 

[S]  As  was  said  above,  tbe  original  order 
referred  to  appears  in  the  record  on  appeal 
signed  by  the  trial  Judge,  and  shows  when 
and  where  made,  and  the  indorsements 
thereon  by  the  clerk  show  when  and  where 
It  was  filed  and  entered.  There  is  nothing  in 
the  statute  of  1917  that  requires  the  order 
extending  the  time  for  filing  the  record  to 
be  entered  or  any  time  limit  dating  from  the 
entry  or  anything  which  makes  tbe  entry  Ju- 
risdictional. The  order  may  be  made  in  cham- 
bers by  tbe  Judge  during  the  vacation  of  the 
court,  and,  in  our  opinion,  becomes  effective 
upon  the  signing  by  the  Judge  within  the 
original  70  days  from  the  date  of  tbe  entry 
of  Judgment,  even  If  not  entered  on  the  Jour- 
nal for  some  time  thereafter.  Tbe  pertlficate 
of  the  Judge  and  clerk  that  the  record  in 
which  appears  this  order  is  true  and  cor- 
rect is  all  that  is  necessary  to  authenticate 
it  What  was  said  above  as  to  the  sheet  be- 
tween page  409  and  the  page  upon  which  ap- 
pears the  number  410  disposes  of  any  neces- 
sity for  withdrawing  the  record  on  the  third 
ground  stated  in  the  motion. 

[10]  While  a  record  on  appeal  may,  upon 
proper  showing  and  sea.souable  application, 
be  withdrawn  for  amendment  in  accordance 
with  the  facts,  we  have  decided  that  such 
application  would  be  denied  where  the 
amendment  would  not  cure  the  defects,  or, 
if  so  amended,  the  record  would  show  that 
it  was  not  filed  within  the  statutory  time 
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after  entry  of  Jadgment,  so  that  this  court 
would  remain  without  Jurisdiction.  Good- 
rich et  al.  T.  Big  Horn  County  Bank  et  al., 
174  Pac.  191. 

No  application  to  withdraw  the  record  can 
be  considered  unl^s  the  specific  amendment 
sought  to  be  made  Is  definitely  set  forth,  and 
It  la  made  to  appear  to  this  court  that  such 
amendment  will  be  effective  to  cure  some 
substantial  defect.  So  an  application  stated 
In  such  general  terms,  and  without  specific 
showing  and  proof  of  the  truth  of  the  mat- 
ters, where  it  is  sought  to  amend  the  rec- 
ord, as  la  stated  as  to  the  last  ground  of 
the  motion  to  withdraw  the  record,  cannot 
be  considered  by  this  court. 

The  motion  to  dismiss  will  be  denied.  Aa 
we  hold  that  no  amendment  to  the  record 
is  necessary  In  this  case,  and  no  good  pur- 
pose would  be  served  by  withdrawing  the 
record,  the  application  to  withdraw  the  rec- 
ord will'  also  be  denied. 

BEARD,  C.  J.,  and  POnTTER,  J.,  concur. 


B06EBS  ▼.   STATE.     (No.  A-2707.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

21,  1919.    Behearing  Denied  Aug.  9, 

1919.) 

(BvnoXnu  &v  (A«  Court.) 

1.  Criminal  Law  <S=»S22(1),^  1130(2)— Trial— 
Appeal— Assignment     or     Ebbob— Sum- 

CIENCT. 

Where  counsel  for  plaintiff  in  error  incor- 
porate in  their  brief  only  detached  parts  of  a 
paragraph  of  the  court's  instructions  as  alleged 
error,  and  do  not  present  the  entire  paragraph 
of  the  court's  instructions,  and  treat  it  in  its 
relation  to  the  entire  charge,  this  court  will  net 
review  such  an  alleged  assignment  of  error,  as 
the  charge  of  the  court  must  be  considered  as 
a  whole  and  not  piecemeal. 

2.  CiuMiwAL  X.AW  ^=31178— Appeal— Con - 
sidebation  of  Assignment  of  Ebbob— In- 
BTBucTioNS— Evidence. 

Unless  an  inspection  of  the  entire  record 
shows  some  fundamental  error  not  assigned, 
only  such  errors  as  are  argued  in  defendant's 
brief  will  be  considered,  as  errors  nut  argued 
will  be  regarded  as  abandoned. 

8.  Instbcctions. 

The  instructions  given  by  the  court  in  this 
case  are  free  from  prejudicial  error,  and  the 
evidence  fully  supports  the  verdict  of  the  jury, 
and  ail  the  errors  argued  in  defendant's  brief 
are  without  merit. 

Appeal  from  District  Court,  Pontotoc 
County;  Tom  D.  McKeown,  Judge. 

Jim  Bogers  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Af- 
firmed. 
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<B.  C.  King  iind  Crawford  &  BoIen,.all  of 
Ada,  and  Jean  P.  Day  and  Prulett,  Sniggs 
&  Patterson,  all  of  Oklahoma  City,  for  plain- 
tiff in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McMil- 
lan, Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Jim  Bogers, .  hereinafter  designated  defend- 
ant, was,  jointly  with  Crocket  Daggs,  in- 
dicted for  the  murder  of  Mrs.  Mary  Harri- 
son, tried  separately,  convicted  of  man- 
slaughter in  the  first  degree,  and  sentenced 
to  imprisonment  in  the  penitentiary  at  hard 
labor  for  a  term  of  20  years.  To  reverse  the 
judgment  rendered,  the  defendant  prosecutes 
this  appeal. 

Crocket  Daggs  was  Jointly  indicted  with 
the  defendant  In  this  case,  tried  separately, 
convicted  of  manslaughter  in  the  first  de- 
gree, and  his  conviction  atDrmed  by  this 
court  (See  Crocket  Daggs  v.  State,  12  OkL 
Cr.  289,  155  Pac.  489,  a  companion  case  to 
this  case),  and  the  facts  in  the  said  Daggs 
Case  being  identical  with  the  facts  in  this 
case,  renders  it  unnecessary  to  recite  them. 

Very  many  errors  are  assigned  in  the  pe- 
tition. In  error  In  this  case,  but  only  the 
following  errors  are  stated  in  defendant's 
brief:  (1)  The  court  erred  in  overruling  the 
motion  for  a  new  trial;  (2)  the  court  erred 
in  overruling  the  demurrer  to  the  Indict- 
ment ;  (3)  the  verdict  Is  contrary  to  the  law 
and  evidence;  (4)  the  court  erred  in  its  In- 
struction to  the  jiiry  in  paragraphs  12  and 
13  of  its  Instructions. 

[1 ,  2]  But  the  only  error  argued  at  all  In 
defendant's  brief  Is  the  error  of  the  court 
in  giving  the  said  paragraphs  12  and  13  of 
said  Instructions,  and  therefore  all  other 
errors  assigned  must  be  abandoned.  Para-, 
graphs  12  and  13,  as  set  qut  in  defendant's 
brief,  read  as  follows: 

"(12)  The  conrt  instructs  you  that  if  you 
8nd  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  during  the  row,  or  aft- 
er the  same  had  subsided  between  Mart  Xjoa- 
caster  and  Long.  Conley  and  others,  that  Jim 
Rogers  and  Crocket  Daggs,  acting  together  in 
a  common  design  to  aid  Mart  Lancaster  by 
fighting,  and  you  believe  beyond  a  reasonable 
doubt  that  in  pursuance  to  said  design  on  the 
part  of  the  said  Jim  Rogers  and  Crocket  Daggs, 
etc. 

"(13)  The  court  further  instructs  the  jury 
that  to  constitute  a  person  an  aider  and  abettor 
be  must  be  aware  of  his  companion's  designs, 
and  must  participate  in  the  crime,"  etc. 

The  record  discloses  that  all  of  para- 
graphs 12  and  13  of  the  Instructions  of  the 
court  are  not  correctly  copied  in  the  defend- 
ant's brief,  parts  of  same  being  omitted, 
and  therefore  only  parts  of  said  paragraphs 
12  and  13,  respectively,  are  submitted  for 
consideration,   and   this   cannot   be  legally 
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done  as  tn  order  to  reylew  a  paragraph  of 
an  Instruction,  the  entire  paragraph  must 
be  presented,  however,  we  have  carefully 
considered  respectively  the  said  paragraphs 
12  and  13  of  said  instructions  as  they  are 
'shown  by  the  record  to  have  been  given,  and 
when  thus  considered,  said  paragraphs  of 
said  instructions  are  free  from  error. 

Notwithstanding,  the  demurrer  to  the  In- 
dictment Is  not  argued  in  the  defendant's 
brief,  we  have  carefully  considered  the  In- 
dictment, and  find  that,  while  there  are  a 
surplus  of  averments  therein,  the  Indictment 
Is  sufficient,  and  the  court  did  not  err  in 
overruling  the  demurrer  thereto. 

In  the  well-considered  case  of  Daggs  v. 
State,  supra.  It  Is  said  by  Presiding  Judge 
Doyle,  and  the  statement  Is  equally  applica- 
ble In  the  Instant  case,  approved,  and  adopt- 
ed herein,  that: 

"The  evidence  shows  that  the  crime  in  ques- 
tion was  committed  under  circumstances  indi- 
cating on  the  part  of  the  perpetrator  a  deprav- 
ed mind  and  a  wanton  and  reckless  disregard 
for  human  life.  Upon  the  whole  case,  we  are 
satisfied  that  the  verdict  was  neither  against 
the  wdght  of  evidence,  nor  against  law;  that 
th*  trial  wa«  conducted  hi  substantias  con? 
formity  with  the  law,  and  the  result  was  such 
as  the  jury  might  properly  reach  upon  the  evi- 
dence." 

[3]  Finding  no  prejudicial  error  in  the 
record,  the  judgment  of  the  trial  court  is 
affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J,  concur. 


HIIX   V.   BUCKHOLTS  et  al.     (No.   9809.) 
(Supreme  Court  of  Oklahoma.    July  29,  1919.) 

(Svllabiu  by  the  Court.) 

1.   IteSCENT  AND   DiSTBIBUTlON   ®=»69— FoBO- 

ED  Hkibs— Devise  of  Wife's  Interest. 
Under  section  8341,  Rev.  Laws  1910,  hus- 
band and  wife  while  married  each  becomes  the 
forced  heir  of  the  other  to  the  extent  of  one- 
tbird  of  the  property  owned  by  each,  respective- 
ly, which  interest  cannot  be  bequeathed  by  the 
owner  from  said  heir,  and  where  the  property 
is  real  estate  the  estate  of  the  owner  therein  is 
meant  whether  it  be  the  fee  or  a  lesser  estate. 
Further  held  that  where  the  will  of  the  husband 
bequeathed  to  his  wife  one-third  of  his  real  es- 
tate, and  the  remaining  two-thirds  to  certain 
of  his  children,  naming  them,  and  all  of  such 
real  estate  to  H.,  "to  have  and  to  hold  the  some, 
upon  trust,  for  the  wife  and  children,  one-third 
to  the  wife  and  one-ninth  to  each  of  said  chil- 
dren, in  the  proportions  aforesaid,  and  to  take 
possession,  management,  and  control  of  said  real 
estate,  and  to  rent  the  same,  on  any  terms  and 
in  any  manner  as  he  in  his  discretion  shall  deem 
for  the  best  interest  of  my  estate,  and  to  ex- 


ecute and  deliver  good  and  sufficient  oontraeta 
therefor,  during  the  term  until  my  youngest 
child  then  living  shaU  become  of  age,  and  as 
soon .  as  practical  after  that  event  to  be  con- 
veyed in  fee,  an  undivided  one-third  interest  to 
my  said  wife  and  one-ninth  interest  to  each  of 
my  said  named  children,  and  each  of  their  heirs 
and  assigns  forever,"  and  during  the  trust  period 
receive  the  rents,  issues,  and  profits  therefrom, 
and  to  apply  the  net  Income  to  the  use  of  the 
wife  and  children  in  the  proportions  aforesaid, 
further  held  that  the  trust  provision  was  an  in- 
fringement of  the  rights  of  the  wife,  and  in 
contravention  of  the  statute  in  relation  to  her 
as  forced  heir,  and  therefore  void  as  to  her. 

2.  Wills  €=9215— Pbocbedihos  to  Pbobatb— 
jubisdiction  to  constbuk. 

In  proceedings  to  probate  a  will  under  Rev. 
Laws  1910,  §§  6210,  6211,  the  only  issue  triable 
is  the  factum  of  the  wUl,  or  the  question  of 
devisavit  vet  non.  Under  this  issue  the  court 
had  no  jurisdiction  to  construe  the  will  or  try 
the  validity  of  any  devise  therein. 

3.  Judgment  <8=»713(3)  —Res  Adjudicata  — 
What  Constitutes. 

In  order  to  make  a  matter  res  adjudicata, 
there  must  be  a  concurrence  of  the  four  condi- 
tions following,  namely:  (1)  Identity  in  the 
thing  sued  for  (or  subject-matter  of  the  suit); 
(2)  Identity  of  the  cause  of  action;  (3)  Iden- 
tity of  persons  or  parties  to  the  action;  (4) 
identity  of  the  quality  in  the  persons  for  or 
against  whom  the  claim  is  made. 

4.  Descent  and  Distribution  «=»71(8)  — 
Death  of  Hubbard— Action  bt  Wife  as 
Forced  Heib— Petition— Sufficiency. 

Petition  of  the  plaintiff  examined,  and  held 
that  the  same  stated  a  cause  of  action  in  favor 
of  the  plaintiff,  and  it  was  error  to  have  sus- 
tained a  demurrer  thereto. 

Error  from  District  Court,  Oarvln  County; 
F.  B.  Swank,  Judge. 

Action  by  Mrs.  Mattle  Hill  against  W.  B. 
Buckbolts,  tnistee,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
plaintiff  in  error. 

R.  E.  Bowling,  of  Pauls  Valley,  for  defend- 
ants In  error. 

JOHNSON,  J.  This  is  a  proceeding  in 
error  prosecuted  by  the  plaintiff  In  error, 
Mattle  Hill,  on  a  transcript  of  the  record 
coming  from  the  district  court  of  Garvin 
county,  Okl. 

On  the  19th  day  of  January,  1913,  John  T. 
Hill,  a  resident  of  Garvin  county,  Okl.,  died 
testate,  leaving  surviving  him  the  plaintiff  in 
error,  Mattle  Hill,  his  widow,  and  seven  chil- 
dren, two  of  whom,  under  the  terms  of  his 
will,  were  practically  disinherited. 

By  the  terms  of  bis  last  will  and  testa- 
ment he  devised  all  bis  property,  real  and 
personal,  to  a  trustee,  A.  R.  Hlckam,  to  be 
held  by  the  said  A.  R.  Hlckam  as  trustee  un- 
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tU  hlB  youngest  child,  Rnth  Hill,  tlien  six 
years  of  age,  should  arrive  at  her  majority, 
at  which  time  his  said  trustee  was  author- 
heed  and  directed  to  convey  an  undivided 
one-third  interest  in  said  property  to  the 
plaintiff  in  error,  Mattle  Hill,  and  the  re- 
maining two-thirds  to  certain  surviving  chil- 
dren. This  will  was  duly  probated  by  the 
county  court  of  Garvin  county,  Okl.,  and  the 
order  admitting  the  same  to  probate  remains 
in  full  force  and  effect. 

On  the  18th  day  of  March,  1914,  there  was 
an  order  made  in  the  said  cause  distributing 
the  estate  of  the  said  John  T.  Hill  to  the 
devisees  mentioned  in  said  will  in  the  pro- 
portion of  one-third  thereof  to  the  plaintiff 
In  error  and  the  remaining  two-thirds  to  the 
other  devisees  mentioned  therein. 

On  November  14,  1916,  the  plaintiff  in  er- 
ror, Mattle  Hill,  filed  her  petition  In  the  dis- 
trict court  for  Garvin  county,  Okl.,  complain- 
ing of  the  defendant  in  error  W.  E.  Buck- 
bolts,  and  the  other  defendants  in  error  men- 
tioned in  said  i)etltion  as  the  remaining  dev- 
isees and  legatees  of  the  said  John  T.  Hill 
under  the  terms  of  said  will  as  defendants. 
In  this  petition  she  sought  a  recovery  of  her 
nndlvlded  one-third  interest  in  and  to  all  the 
real  and  personal  estate  of  the  said  John  T. 
Hill. 

The  trustee,  W.  B.  Buckholts,  filed  a  de- 
murrer to  this  petition,  and  predicated  his 
objections  to  the  petition  upon  two  grounds : 
The  first  that  the  petition  did  not  state  facts 
soffident  to  entitle  plaintiff  to  recover  said 
interest  In  the  personal  property;  and  the 
second  that  the  said  petition  did  not  state 
facts  sufficient  to  entitle  plaintiff  to  recover 
said  Interest  in  the  real  estate  of  the  said 
John  T.  Hill.  The  first  ground  of  the  de- 
murrer being  overruled,  the  question  of  the 
right  to  the  personal  property  Is  not  involved 
in  this  action.  The  second  ground  of  the  de- 
murrer being  sustained,  and  the  plaintiff  in 
error  being  thereby  denied  of  her  right  to 
recover  her  interest  in  the  real  estate  at  this 
time,  she  appeals  to  this  court 

The  petition  of  the  plaintiff  In  error,  omit- 
ting the  style  of  the  action,  is  in  words  and 
figures  as  follows : 

"Now  comes  the  petitioner,  Mattle  Hill,  and 
respectfully  represents  and  ahows  to  the  court 
that  she  is  a  resident  of  Pauls  Valley,  Garvin 
county,  Oklahoma,  and  that  the  defendants  and 
each  of  them  are  residents  of  Garvin  county, 
Oklahoma,  and  service  of  process  can  be  bad 
upon  them  in  said  action,  and  that  the  lands 
and  tenements  sought  to  be  partitioned  and  se- 
cured by  this  proceeding  are  largely  situated  in 
Crarvin  county,  Oklahoma,  and  that  adminis- 
tration on  the  estate  of  John  T.  Hill,  deceased, 
was  had  in  said  Garvin  county,  Oklahoma ;  that 
W.  E.  Buckholts  is  trustee  of  said  estate  rmdet 
a  trust  proceeding  pending  in  the  district  court 
of  Garvin  county,  Oklahoma. 

"For  her  cause  of  action  petitioner  says  that 
on  the  11th  day  of  November,  1902,  she  was 
married  to  John  T.  Hill  in  what  is  now  Garvin 


county,  Oklahoma,  and  thereafter  they  lived  to- 
gether as  husband  and  wife  until  the  date  of 
his  death;  that  the  said  John  T.  Hill  died  tes- 
tate, a  resident  of  Garvin  county,  Oklahoma, 
on  the  19th  day  of  January,  1913;  that  there- 
after the  will  of  the  said  John  T.  Hill,  deceased, 
was  offered  for  probate  in  the  county  court  of 
Garvin  county,  Oklahoma,  and  that  by  order 
and  decree  of  said  court  said  will  was  admitted 
to  probate,  and  that  the  probate  thereof,  and 
the  validity  of  said  will,  was  sustained  by  the 
district  court  of  Garvin  county,  Oklahoma,  and 
the  Supreme  Court  of  the  state  of  Oklahoma, 
upon  proceedings  had  therein  contesting  said 
wilL 

"Petitioner  says  that  a  copy  of  said  will,  and 
the  order  of  the  county  court  of  Garvin  coun- 
ty, Oklahoma,  admitting  said  will  to  probate, 
are  attached  hereto,  marked  'Exhibits  A  and  B,' 
respectively,  and  made  a  part  of  this  petition. 

"Now  this  petitioner  says  that  she  is  the  sur- 
viving widow  of  the  said  John  T.  Hill;  that 
as  such  the  said  John  T.  Hill  could  not  will 
from  her  more  than  two-thirds  of  his  said  es- 
tate ;  that  under  and  by  virtue  of  the  terms  of 
said  will  this  petitioner  is  entitled  to  an  undi- 
vided one-third  interest  in  all  tJie  estate  of  the 
said  John  T.  Hill,  deceased ;  and  that  her  right 
to  take  said  property  is  adjudicated  and  deter- 
mined by  the  orders  of  the  county  court  of 
Garvin  county,  Oklahoma,  admitting  said  will 
to  probate,  and  under  the  further  administra- 
tion of  said  estate. | 

"Now,  petitioner  says  that  under  the  terms  of 
said  will  it  is  sought  to  prohibit  her  from  hav- 
ing possession  of  said  property  and  alienating 
the  same  for  a  period  of  about  12  years  and  a 
period  of  about  8  years  from  this  date,  and  this 
petitioner  says  that  the  provision  of  said  will 
seeking  to  prevent  the  alienation,  management, 
possession,  and  control  of  said  property  by  this 
petitioner  is  void  and  without  force  and  effect 
as  to  her,  and  that  she  is  entitled  to  the  pos- 
session of  the  said  property  and  the  control 
thereof,  and  the  right  to  dispose  of  the  same 
at  will. 

"This  petitioner  says  that  administration  ui>- 
on  the  estate  of  the  said  John  T.  Hill,  deceased,' 
has  been  closed  in  the  county  court  of  Garvin 
county,  Oklahoma,  and  that  a  copy  of  the  or- 
der of  said  county  court  finally  closing  and  dis- 
posing of  said  estate  is  hereto  attached  marked 
'Exhibit  C  and  made  a  part  of  this  petition. 

"This  petitioner  says  that  thereafter,  and 
without  the  consent  of  this  plaintiff,  there  was 
appointed  in  the  district  court  of  Garvin  coun- 
ty, Oklahoma,  a  trustee  authorized  and  empow- 
ered and  authorizing  him  to  take  charge  of  all 
the  property  of  the  said  John  T.  Hill,  deceased, 
and  to  manage,  direct,  and  control  said  prop- 
erty ;  that  W.  E.  Buckholts,  one  o£  the  defend- 
ants herein,  was  appointed  such  trustee;  and 
that  as  such  trustee  the  said  W.  E.  Buckholts 
is  now  in  iKissession  of  said  property,  and  re- 
fuses to  permit  her  to  manage,  control,  or  oc- 
cupy said  property  belonging  to  her,  and  is  now 
demanding  the  right  to  manage,  control,  and  use 
of  said  property  for  a  period  of  eight  years  yet 
to  come. 

"Petitioner  says  that  at  the  time  of  the  death 
of  the  said  John  T.  Hill  be  left  surviving  him 
seven  children,  James  A.  Hill,  William  Riley 
Hili,  John  Edgar  HUI,  Euda  Pulk,  Susie  HiU, 
now  Peevey,  Harry  Vernon  Hill,  Tom  Hill,  and 
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Ruth  Hfll;  that  by  the  terms  of  the  will  of  the 
said  John  T.  Hill  the  said  James  A.  Hill  and 
the  said  Euda  Polk  took  no  interest  in  the  prop- 
erty now  in  the  hands  of  W.  E.  Buckholts  as 
trustee,  and  took  no  interest  in  any  of  the  prop- 
erty belonging  to  John  T.  Hill,  deceased,  and 
are  not  interested  in  this  proceeding,  except  that 
to  the  said  James  A.  Hill  there  was  willed  a 
certain  note  and  the  sum  of  $1.00,  which  said 
money  and  property  have  been  tendered  to  the 
said  James  A.  Hill  by  the  executor  under  the 
will  of  John  T.  Hill,  deceased ;  that  said  note 
so  willed  to  the  said  James  A.  Hill  was  a  note 
executed  by  the  said  James  A.  Hill  to  John  T. 
Hill,  deceased ;  that  said  note  is  without  val- 
ue, and  that  the  same  is  not  in  the  hands 
of  the  trustee,  W.  E.  Buckholts,  and  that  he 
is  not  asserting  any  right  or  claim  thereto,  and 
that  the  said  James  A.  Hill  has  no  claim  in 
the  property  sought  to  be  recovered  in  this  ac- 
tion. 

"This  petitioner  says  that  Tom  Hill  died 
unmarried,  intestate  and  without  issue,  in  Gar- 
vin county,  Oklahoma,  on  the  27th  day  of  Jan- 
uary, 1913,  and  that  under-and  by  virtue  of  the 
terms  of  the  will  of  John  T.  Hill,  deceased,  that 
the  interest  which  the  said  Tom  Hill  took  in 
said  property  reverted  to  and  became  the  prop- 
erty of  William  Riley  Hill,  John  Edgar  Hill, 
Susie  Hill,  now  Peevey,  Harry  Vernon  Hill, 
and  Ruth  Hill. 

"Further,  this  petitioner  says  that  at  the  time 
of  the  death  of  the  said  John  T.  Hill,  deceased, 
he  owned  an  estate  of  the  value  of  about  $60,- 
000.00,  and  that  an  inventory  of  said  estate 
of  John  T.  Hill  was  filed  by  the  executor  under 
the  will  of  John  T.  Hill,  deceased,  and  that  the 
property  belonging  to  the  said  John  T.  Hill,  de- 
ceased, as  disclosed  by  said  inventory,  is  as  fol- 
lows: 

"(A  minute  description  of  the  real  estate  be- 
longing to  the  estate  of  John  T.  Hill,  consist- 
ing of  business  property  and  residences  in  the 
city  of  Pauls  Valley,  Oklahoma,  and  about  1,200 
or  l.SOO  acres  of  real  estate  situated  in  Garvin 
county,  Oklahoma,  a  lot  of  live  stock  and  other 
personal  property  of  the  aggregate  value  of  about 
$20,000.00,  and  notes  and  accounts  of  the  value 
of  about  $8,000.00  or  $10,000.00.) 

"Now  this  petitioner  says  that  under  the  facts 
above  set  forth,  under  the  terms  of  the  will 
of  J.  T.  Hill,  deceased,  and  under  the  law  in 
force  at  the  time  of  his  death,  that  she  is  enti- 
tled to  an  undivided  one-third  interest  therein, 
and  is  entitled  to  have  the  same  partitioned  and 
set  aside  to  her,  and  the  possession,  control, 
management,  use,  and  right  to  dispose  of  the 
same  decreed  to  her  by  this  court" 

Exhibit  C  to°  the  plaintiff's  petitloa  is  a 
copy  of  the  decree  of  distribution  made  by 
the  county  court  of  Garvin  county  In  the  mat- 
ter of  the  administration  of  the  estate  of 
John  T.  Hill,  deceased,  on  the  18th  day  of 
March,  1914,  and  in  the  matter  of  the  distri- 
bution of  said  estate  is  was  ordered  as  fol- 
lows : 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  all  the  estate  of  the  late  John 
T.  HUl  which  remains  unadministered  be,  and 
the  same  is  hereby,  distributed  and  vested  in 
the  legatees  mentioned  in  his  will  in  the  fol- 
lowing proportions,  to  wit: 


"Mrs.  Mattie  Hill,  an  undivided  one-third  in- 
terest, and  John  Edgar  Hill,  William  Riley  Hill, 
Harry  Vernon  Hill,  Susie  Hill,  and  Ruth  Hill, 
an  undivided  two-fifteenths  interest  each. 

"It  is  further  ordered,  adjudged,  and  de- 
creed by  this  court  that  Mrs.  Mattie  Hill  is  the 
absolute  owner  of  an  undivided  one-third  inter- 
est in  and  to  all  of  said  property  belonging  to 
the  estate  of  the  said  John  T.  Hill,  and  that 
each  of  the  following  parties,  John  Edgar  Hill, 
William  RUey  Hill,  Harry  Vernon  Hill,  Siuie 
Hill,  and  Ruth  Hill,  is  the  owner  of  an  undivid- 
ed two-fifteenths  interest  therein,  and  that  they 
are  herby  vested  with  absolute  title  in  and  to 
said  property  in  said  proportion,  and  the  same 
is  hereby  distributed  to  them  to  have  and  to 
hold  unto  them  and  their  heirs  in  said  propor- 
tion." 

It  will  be  seen  from  the  allegations  of  the 
plaintiff's  petition  that  her  cause  of  action 
is  one  for  the  recovery  of  a  one-third  Interest 
la  the  property  of  her  deceased  husband, 
John  T.  Hill,  and  for  partition,  and  that  the 
demurrer  of  the  defendant  challenged  the 
sufficiency  of  the  petition — first,  as  to  the 
personal  property;  and,  second,  as  to  the 
real  estate  sought  to  he  recovered.  And  It 
appears  from  the  record  that  the  trial  court 
overruled  the  demurrer  of  the  defendant  as 
to  the  first  paragraph  thereof,  and  sustained 
the  same  as  to  the  second  paragraph  tbereoL 
And  it  Is  from  the  action  of  the  court  in  sus- 
taining the  demurrer  as  to  the  second  para- 
graph thereof  that  this  appeal  is  prosecuted. 

The  only  assignment  of  error  which  the 
plaintiff  in  error  makes  for  the  reversal  of 
this  case  Is  the  following: 

"The  court  erred  in  sustaining  the  second 
ground  or  paragraph  of  the  special  demurrer 
filed  by  the  defendant  W.  E.  Buckholto  to  her 
petition,  wherein  the  said  defendant  Buckholts 
demurred  to  all  that  part  and  portion  of  the 
plaintiff's  petition  in  which  this  plaintiff  in  er- 
ror sought  to  recover  and  have  set  apart  to  her 
certain  portions  of  the  real  estate  of  her  late 
husband,  John  T.  Hill." 

And  in  support  th«>eof  says : 

"By  the  above  assignment  of  error  but  two 
questions  are  presented  for  consideration.  The 
first  is  whether  or  not  the  husband  can  by  his 
last  will  and  testament  devise  away  from  his 
wife  more  than  two-thirds  of  the  property. 
The  second  is  whether  or  not  the  will  in  the 
case  at  bar  gives  to  the  wife  as  much  as  one- 
third  of  the  property  of  the  deceased." 
,  "By  section  8341  of  the  Revised  Laws  of  Ok- 
lahoma of  1910  it  is  provided:  'Every  estate  and 
interest  in  real  or  personal  property  to  which 
heirs,  husband,  widow,  or  next  of  kin  might 
succeed  may  be  disposed  of  by  will;  Provided, 
that  no  marriage  contract  in  writing  has  been 
entered  into  between  the  parties;  no  man 
while  married  shall  bequeath  more  than  two- 
thirds  of  his  property  away  from  his  wife,  nor 
shall  any  woman  while  married  bequeath  mor^ 
than  two-thirds  of  her  property  away  from 
her  husband;  Provided,  further,  that  no  person 
who  is  prevented  by  law  from  alienating,  con- 
veying, or  incumbering  real  property  while  liv- 
hig  shall  be  allowed  to  bequeath  same  by  will.'  " 
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The  defendant's  answer  to  tbls  contention 
of  the  plaintiff  la  stated  In  his  brief  as  fol- 
lows: 

"The  only  question  raised  in  this  case  is 
whether  the  will  in  question  is  valid  in  the  face 
of  our  statute  (section  8341,  Revised  Laws  1910, 
supra).  The  plaintiffs  in  error  on  tEls  point 
plead  as  follows: 

"  'For  her  cause  of  action  petitioner  says  that 
on  the  11th  day  of  November,  1U02,  she  was 
married  to  John  T.  Hill  in  what  is  now  Garvin 
county,  Oklahoma,  and  thereafter  they  lived  to- 
gether as  husband  and  wife  until  the  date  of  his 
death;  that  said  John  T.  Hill  died  testate,  a 
resident  of  Garvin  county,  Oklahoma,  on  the 
19th  day  of  Jannary,  1913 ;  that  thereafter  the 
will  of  the  said  John  T.  Hill,  deceased,  was 
offered  for  inrobate  in  the  county  court  of  Garvin 
county,  Oklahoma,  and  that  by  an  order  and 
decree  of  said  court  said  will  was  admitted  to 
probate,  and  that  the  probate  thereof  and  the 
validity  of  said  wUl  sustained  by  the  district 
court  of  Garvin  county,  Oklahoma,  and  the  Su- 
preme Court,  of  the  state  of  Oklahoma,  upon 
proceedings  had  therein  contesting  said  wilL' 

"Petitioner  says  that  a  copy  of  said  will,  and 
the  order  of  the  county  court  of  Garvin  county, 
Oklahoma,  admitting  said  will  to  probate,  are 
attached  hereto,  marked  'Exhibits  A  ana  B,'  re- 
spectively, and  made  a  part  of  this  petition. 
•  ♦  *  Now,  petitioner  says  that  under  the 
terms  of  said  will  it  is  sought  to  prohibit  her 
from  having  possession  of  said  property  and 
alienating  the  same  for  a  period  of  about  12 
years  and  a  period  of  about  S  years  from  this 
date,  and  this  petitioner  says  that  the  provision 
of  said  will  seeking  to  prevent  the  alienation, 
management,  possession,  and  control  of  said 
property  by  this  petitioner  is  void  and  without 
force  and  ^ect  as  to  her,  and  that  she  is  entitled 
to  the  possession  of  the  said  property  and  the 
control  thereof,  and  the  right  to  dispose  of  the 
same  at  will.  *  •  *  Now,  we  submit  that  is 
exactly  what  the  plaintiff  in  error  received  un- 
der this  will.  The  will  Is  quoted  in  full  in  the 
brief  of  the  plaintiff  in  error,  and  ander  para- 
graph two  provides,  among  other  things,  as  fol- 
lows: *  •  •  In  the  portion  following,  to  wit: 
'One-third  to  my  wife,  Mattie  Hill,  and  one- 
ninth  to  each  of  my  said  children,  William  Biley 
Hill,  John  Edgar  HiU,  Harry  Vernon  Hill, 
Susie  Peevey,  and  Ruth  HiU'— following  the  stat- 
ute exactly. 

"So  far  they  don't  complain.  The  part  they 
complain  of  is  the  trust  feature  of  the  will, 
wherein  the  real  property  is  to  b^  held  by  a 
trustee  till  the  children  become  of  age;  then 
the  real  question  is  whether  or  not  the  will  in 
question  bequeathed  to  the  wife,  .the  plaintiff  in 
error,  one-third  of  the  property." 

The  foregolnjf  excerpts  from  the  briefs  of 
counsel,  we  think,  clearly  state  the  issues  of 
law  lnv9lved  In  this  appeal.  On  account  of 
the  large  amount  Involved  in  this  litigation, 
and  the  importance  of  the  legal  question  to 
be  determined,  we  think  that  so  much  of  the 
history  of  the  controversy  between  the  par- 
ties and  their  exact  status  herein,  as  the 
same  is  disclosed  by  the  records  of  this  court, 
Is  called  for  at  this  point,  In  order  that  a 
clear  understanding  may  be  had  by  all  as  to 
the  Issues  involved  and  herein  determined. 


John  T.  HIU  died  January  19, 1913.  leaving 
surviving  blra  James  A.  Hill,  a  son  by  bis 
first  marriage:  .WUUam  RUey  HUl,  John 
Edgar  HIU,  Harry  Vernon  HIU,  Susie  HUl, 
Euda  PoUt  (nte  HUl),  and  Thomas  J.  Hill, 
children  by  his  second  marriage,  and  Mattie 
Hill,  his  wife,  and  Ruth  HIU,  a  child  of  his 
third  marriage;  and  leaving  an  estate,  con- 
sisting of  real  and  personal  property,  of  the 
total  appraised  value  of  $72,048.42.  Prior  to 
his  death  he  had  e.xecuted  a  wlU,  wherein  A. 
B.  Hlckam  was  named  as  trustee,  in  which 
be  devised  his  property  to  said  trustee,  with 
directions  to  manage  and  control  the  real 
estate,  to  rent  the  same  on  any  terms  and  in 
any  manner  a»  ,he  In  his  discretion  shall 
deem  for  the  best  Interest  of  my  estate,  and 
collect  the  rents  thereon,  until  his  youngest 
child  should  become  of  age,  and  then  to  convey 
In  fee  simple  to  the  wife  and  children  then  liv- 
ing the  real  estate  in  the  proportion  therein 
named ;  and  said  will  contained  an  addition- 
al stipulation  that,  in  the  event  of  the  death 
of  any  of  the  heirs  therein  named,  the  part 
that  would  have  fallen  to  said  heir  should  be 
distributed  according  to  the  directions  in 
&aid  will,  and  contained  the  further  provision 
for  the  disposition  of  the  personal  property 
and  for  the  maintenance  and  education  of 
the  minors.  This  will  was  admitted  to  pro- 
bate on  February  7,  1913,  In  the  county  court 
of  Garvin  county,  and  letters  testamentary 
were  Issued  to  the  trustee  therein  named, 
who  qualified  and  entered  upon  the  discharge 
of  his  duties. 

On  April  24, 1913,  certain  of  the  heirs  fUed 
a  petition  in  the  district  court  of  Garvin 
county,  in  which  they  sought  to  have  said 
will  declared  void  by  reason  of  the  trust  pro- 
visions therein  contained  (and,  falling  in  this, 
sought  to  have  the  property  conveyed  by  said 
will  declared  to  be  the  property  of  the  de- 
ceased accumulated  by  him  during  coverture 
with  his  second  wife,  and  as  a  result  of  the 
management  and  control  of  the  property  of 
the  plaintiff),  and  sought  to  have  an  account- 
ing with  the  estate  of  said  John  T.  HiU,  and 
to  have  set  aside  and  delivered  to  them  from 
said  estate  such  real  and  personal  property 
as  might  be  found  to  be  due  them.  To  this 
petition  the  executor,  and  trustee,  A.  R. 
Hlckam,  and  defendants  Mattie  HUl  and 
Ruth  HUl,  filed  demurrers,  chaUenging  the 
sulflclency  of  the  allegations  in  the  fourth 
paragraph  thereof;  and  defendant  James  A. 
UiU  Joined  In  the'  presentation  of  said  de- 
murrer. At  the  bearing  upon  the  demurrers 
the  same  were  sustained,  and  the  trust  pro- 
visions of  the  will  h'eld  to  be  valid,  and  from 
the  ruling  of  the  court  upon  this  demurrer 
an  appeal  was  taken,  and  petition  In  error 
and  case-made  attached  thereto  were  filed  in 
this  court  on  July  13,  1913,  being  Case  No. 
5411;  which  Judgment  was  afllrmed  by  this 
court  (54  Okl.  441,  153  Pac.  1185). 

But  while  the  above  appeal  was  pending  in 
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this  court  on,  to  wit,  February  24,  1914,  all 
thie  heirs  except  James  A.  Hill  filed  in  the 
district  court  in  said  cause  application  for 
Judgment  according  to  the  stipulation  therein 
contained ;  and  upon  the  filing  of  this  stipn- 
lation  James  A.  Hill  filed  demurrer  to  said 
application,  which  demurrer  was  by  the 
court  heard  on  the  25th  day  of  February, 
1914,  and  overruled ;  from  which  the  said 
James  A.  Hil}  appealed  to  this  court  by  a 
petition  In  error  filed  in  this  court  on  April 
24,  1914,  which  error  was  reviewed  by  this 
court;  and  thereafter,  on  May  18,  1914,  a 
Judgment  rendered  reversing  and  remanding 
the  cause,  with  directions  for  further  pro- 
ceeding In  accordance  with  "the  opinion  of 
this  court  in  said  cause  (49  Okl.  424,  152  Pac. 
1122). 
The  defendants -further  say  in  their  brief: 

"For  argument  we  will  say  that  we  do  not 
disagree  with  plaintifE  in  error  as  to  what  is 
meant  by  the  statutes  they  plead,  that  no  man 
while  married  shall  bequeath  more  than  two- 
thirds  of  his  property  from  his  wife;  but  we  say 
the  will  in  this  case  meets  absolutely  the  require- 
ment of  this  statute,  and  had  plaintiff  in  error 
attacked  the  will  at  the  proper  time  and  in  the 
proper  way  her  contention  could  not  be  sustain- 
ed on  account  of  the  nature  of  the  will,  in 
that  it  created  an  active  trust,  the  title  to  the 
property  passing  to  the  trustee,  and  the  will 
giving  to  plaintiff  in  error  one-third  of  the  es- 
tate as  required  by  the  statute  they  plead.  It 
is  no  objection  to  the  creation  of  a  trust  that 
the  enjoyment  of  the  beneficiary  of  the  posses- 
sion of  the  property  is  postponed,  especially 
where  the  l>eneficiary  has  every  other  right 
of  ownership,  she  enjoys  the  income  from  the 
property,  and  can  dispose  of  it  by  will  or  other- 
wise if  she  desires,  as  the  title  to  the  property 
must  be  conveyed  to  her  on  the  date  her  daugh- 
ter Ruth  is  eighteen  years  of  age.  We  say  that 
she  has  no  other  and  further  remedy  in  the 
courts.  She  has  accepted  the  terms  of  the 
will,  the  will  has  been  probated  without  a  con- 
test on  her  part,  the  matters  involved  have  been 
adjudicated." 

(1)  As  to  whether  the  plaintiff's  petition 
stated  a  cause  of  action  depends  primarily 
upon  the  construction  to  be  placed  upon  sec- 
tion 8341,  Rev.  L.  1910.  The  validity  of  this 
section  is  conceded  by  the  parties.  We  think 
that  under  its  provisions  the  husband  and 
Wife  while  married  each  becomes  the  forced 
heir  of  the  other  to  the  extent  of  one-third  of 
the  property  owned  by  each,  respectively, 
which  interests  cannot  be  bequeathed  by  the 
owner  from  said  heir,  and,  where  the  pifep- 
erty  is  real  estate,  the  estate  of  the  owner 
therein  Is  meant,  whether  it  be  the  fee  or  a 
lesser  estate.  We  think  this  construction  is 
well  supported  by  the  authorities.  The  Su- 
preme Court  of  Texas  in  the  case  of  Budd  v. 
Fisher,  17  Tex.  426,  had  for  its  construction 
a  statute  of  that  state  similar  in  Import,  the 
same  being  Hart.  Dig.  art.  3263,  which  was 
the  statute  of  that  state  on  wills :  and  by  the 
thirteenth  section  thereof  parents  were  pro- 


hibited from, disinheriting  their  children  un- 
less for  Just  causes,  which  were  specified ; 
but  by  the  fifteenth  section  parents  might 
dispose  of  the  one-fourth  of  their  estates  by 
last  wills  or  donation  in  last  sickness.  The 
syllabus  of  that  case  is  as  follows : 

"A  provision  in  a  will  to  the  effect  that  all 
the  property  of  the  testator  shall  be  kept  togeth- 
er for  the  support,  education,  etc.,  of  his  family, 
until  the  youngest  child  shall  arrive  at  tlie  age 
of  twelve  years,  and  under  no  pretext  to  be  sold, 
except,  etc.,  is  an  infringement  of  the  rights  of 
forced  heirs  who  are  adults,  and,  on  application 
of  such  forced  heir,  will  be  set  aside ;  bat  only 
as  to  the  three-fourths  of  the  estate,  if  the  other 
heirs  so  require.  It  seems  that  a  like  provision, 
with  the  qualification  that  as  each  heir  became 
of  age  his  share  should  be  set  apart  to  him, 
might  be  held  not  to  be  an  infringement  of  the 
rights  of  forced  heirs." 

The  opinion  of  the  court  was  delivered  by 
Hemphill,  C.  J.,  and  In  the  discussion  of  the 
principles  Involved  in  the  body  of  the  opinion 
it  Is  said : 

"But  to  the  question  for  consideration,  viz. 
whether  the  provision  requiring  the  property  to 
be  kept  together  until  the  youngest  child  should 
attain  the  age  of  twelve  years  is  an  infringe- 
ment of  the  legal  rights  of  the  plaintiff,  Isa- 
bella, as  forced  heir  of  the  deceased.  ♦  •  • 
The  law,  as  thus  arranged,  invests  children  with 
the  quality  of  forced  heirs,  and  an  absolute  right 
to  a  portion  of  the  estate  of  a  deceased  parent, 
a  right  independent  of  the  intentions  of  the  tes- 
tator as  they  may  be  expressed  by  hia  last  will 
and  testament.  Can  the  parent  impose  any  re- 
strictions or  conditions  on  the  enjoyment  or 
right  in  this  property  which  the  law  has  thus 
removed  beyond  his  testamentary  power,  and 
declared  that  the  child  shall  not  be  excluded 
from  such  portion  of  the  inheritance?  If  so, 
the  law  might,  by  contrivance,  be  evaded,  and 
the  right  of  children,  though  guaranteed  by  law, 
virtually  defeated.  If  the  heir  may  be  post- 
poned and  delayed  in  the  possession  and  enjoy- 
ment of  his  property  for  eleven  years,  he  may  be 
for  twenty.  One  or  more  life  estates  might  be 
interposed, '  and  yet,  as  the  child  would  have 
the  remainder,  it  might,  according  to  this  view, 
be  said  that  there  was  no  infringement  of  the 
law,  for  that  only  prohibited  entire  disinherison. 
But  such,  it  is  cbnceived,  is  not  the  true  view 
and  intent  of  the  statute.  The  prohibidoo 
against  disinheriting  a  child,  to  be  effectual  and 
to  accomplish  the  purposes  of  protection  for 
which  it  was  designed,  must  include  every  act 
which  would  defeat  not  only  the  right,  but 
which  would  obstruct  the  beneficial  enjoyment 
of  the  property  secured  to  the  heir  by  the  law. 
To  deprive  a  child,  after  marriage  or  majority, 
of  his  property  for  eleven  years,  would  be  a 
most  serious  encroachment  on  his  rights.  Un- 
der this  will  the  property  is  to  be  kept  together 
for  the  benefit  of  the  family.  In  most  cases 
married  or  adult  children  would  constitute  no 
part  of  the  family,  and  they  would,  under  such 
provisions,  lose  all  benefit  from  the  property. 
Life  is  uncertain.  It  might  very  probably  end 
before  the  lapse  of  eleven  years;  and  thus  a 
forced  heir  might  live  for  eight  or  ten  years  in 
poverty  and  distress,  excluded    from  property 
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which  bdongc  to  him  as  foroed  heir,  and  o< 
which  he  is  depmed,  not  by  aa  open  disinheri- 
son, but  b;  a  scheme  of  postponement,  which 
is  really  equivalent,  and  which  must  consequent- 
ly be  regarded  as  a  mere  fraud  and  evasion  of  the 
law,  and  conseqaently  ineffectual  and  void. 
Whether  such  provfsion  might  not  be  good, 
where  all  the  heira  are  minors,  and  would  mani- 
festly operate  to  their  advantage,  need  not  be 
discussed.  There  would  be  great  difficalty  in 
sustaining  it  under  any  aspect.  The  children 
might  have  different  guardians,  and  after  four- 
teen they  would  have  the  right  to  choose  guard- 
ians for  themselves,  and,  if  these  were  to  insist 
on  the  delivery  of  the  property,  it  might  be  dif- 
ficult to  refuse,  under  the  law,  such  demand. 
But  where  some  of  the  heirs  are  adults  there  is 
no  question  but  that  such  provision  is  in  con- 
travention of  their  legal  rights.  The  parent  has 
the  power  to  dispose  of  the  one-fourth,  and  those 
representing  the  minors  in  this  case  may,  if 
they  deem  it  advantageous,  have  the  decree  so 
made  aa  to  retain  the  one-fourth  together  nntil 
the  time  limited  in  the  will  for  distribution." 

In  that  case,  as  In  this,  the  will  had  been 
admitted  to  probate  by  the  county  coort,  and 
this  'was  an  action  brought  by  a  danghter  of 
the  deceased,  Joined  by  her  husband.  In  the 
district  court  of  Fayette  county,  praying  that 
the  pretended  will  be  declared  null  and  void, 
and  the  estate  distributed  according  to  law, 
with  the, will  annexed. 

In  the  case  of  Succession  of  Jno.  A.  Tur- 
nell,  32  La.  Ann.  1218,  the  Supreme  Court  of 
Louisiana  bad  under  consideration  the  con- 
struction of  a  wlU  and  a  statute  of  thatt 
state  similar  to  the  one  under  consideration 
here,  and  the  syllabus  Is  as  follows : 

"The  testator  cannot  impose  charges  or  condi- 
tions on  the  legitimate  portion  of  the  forced  heir, 
and  therefore  cannot  order  that  that  portion 
shall,  together  with  the  rest  of  his  estate,  re- 
main undivided  in  the  hands  of  his  executors 
during  a  certain  number  of  years." 

In  the  opinion  of  the  court  by  Fenner,  J., 
it  was  said : 

"The  decedent  left,  as  forced  heirs,  two  sets 
of  grandchildren,  who  may  be  designated  as 
the  Blakeley  children  and  the  Hutchison  chil- 
dren. Each  set  of  children  were,  under  the 
law,  entitled,  as  a  legitime  or  forced  portion, 
to  one-fourth  of  his  estate.  He  left  a  testament, 
by  the  terms  of  which,  with  the  expressed  in- 
tention of  complying  with  the  requirements  of 
the  law,  he  bequeaths  to  the  Hutchison  chil- 
dren exactly  one-fourth  of  his  estate,  and  gave 
the  balance  thereof  to  the  Blakeley  children. 
He  then  directs  as  follows:  'AH  of  my  property 
shall  be  kept  together,  and  be  administered  by 
my  executors  for  five  years  after  my  death, 
when  the  same  shall  be  sold,  and  the  proceeds 
thereof  be  invested  by  my  executors  in  U.  S. 
bonds,  and  as  my  grandchildren  severally  ar- 
rive at  the  age  of  twenty-one  years  they  shall 
receive  their  share.  Until  the  property  be  di- 
vided in  the  above  proportions  among  my  said 
grandchildren,  the  revenues  therefrom  shall  be 
paid  to  them  half  yearly.'  *  •  •  Treating 
this  will,  as  It  has  been  treated  by  counsel  on 
both  sides  in  their  arguments,  as  ^  will  confer- 


ring upon  the '  petitioning  minors  no  right  or 
advantage  whatever  over  and  above  their  legiti- 
mate portion,  and  considering  their  present  ac- 
tion as  a  waiver  of  all  other  rights  apd  advan- 
tages which  might,  under  any  possible  construc- 
tion of  the  will,  accrue  to  them  thereunder,  we 
find  no  difficulty  in  reaching  the  conclusion 
that  their  demand  herein  is  well  founded,  and 
that  the  conditions  imposed  in  the  clauses  of  the 
will,  so  far  as  they  affect  the  legitime  of  the 
petitioners,  are,  and  should  be,  declared  null 
and  void." 

In  the  case  of  Klne  v.  Becker  et  al.,  82  Ga. 
563,  9  S.  E.  ,828,  the  Supreme  Court  of  Geor- 
gia had  under  construction  a  statute  of  that 
state  similar  to  ours,  and  the  syllabus  to.  the 
case  is  as  follows : 

"Under  Code  Oa.  |  2419,  enacting  that  no 
person  leaving  a  child  Shall  devise  more  than 
one-third  of  his  or  her  estate  to  any  charitable 
institution  't9  the  exclusion  of  such  child,  and 
unless  a  will  containing  such  devise  is  executed 
at  least  90  days  before  testator's  death  the  devise 
shall  be  void,  a  devise  is  'to  the  exclusion  of 
such  child'  if  it  vests  the  child  with  an  estate 
for  life,  remainder  to  her  issue,  if  any,  in  fee, 
and  in  default  thereof  in  trust  for  a  charitable 
purpose,  and  is  therefore  invalid." 

The  clause  of  the  will  under  construction 
was  as  follows : 

"(2)  I  give,  devise,  and  bequeath  unto  my  be- 
loved daughter  Mary  Elisabeth  Kine  allnny  un- 
divided half  interest  in  the  real  and  personal 
property  of  the  estate  of  my  lAte  husband,  Wm. 
Kine,  and  all  other  property  owned  (except  lot 
21,  Currietown  ward,  and  improvements,  city  of 
Savannah) ,  for  and  during  the  term  of  her  nat- 
ural life;  and  should  my  said  danghter  marry, 
and  have  issue  or  children  at  her  death,  then 
in  fee-simple  to  said  children ;  or,  if  she  should 
die  leaving  no  children,  then  to  whosoever  may 
be  tibe  Roman  Catholic  Bishop  of  Savannah, 
in  trust  for  the  erection  of  a  Roman  Catholic 
hospital  in  the  city  of  Savannah,  and  for  no 
other  use  or  purpose  whatsoever." 

Simmons,  J.,  delivering  the  opinion  of  the 
court,  said : 

"The  question  is,  was  she  excluded  from  this 
property  by  the  terms  of  this  item  of  the  will? 
It  was  argued  by  counsel  for  the  defencfants  in 
error  that  she  was  not  excluded,  because  the 
will  gave  her  a  life  estate  in  the  property,  re- 
mainder over  to  her  children  if  she  had  any, 
and,  if  she  should  die  leaving  no  children,  then 
to  the  church.  It  was  argued  that  this  was 
not  an  exclusion  of  the  daughter  from  the  en- 
joyment of  the  property,  but  simply  a  rcstric- 
tioA  of  the  title.  We  cannot  bring  our  minds  to 
this  conclusion.  Under  the  law  of  Georgia,  if 
Ellen  Kine,  the  testatrix,  had  died  Intestate, 
her  daughter  Mary  would  have  been  entitled  to 
an  absolute  or  fee-simple  estate  in  this  prop- 
erty. 'An  absolute  or  fee-simpie  estate  is  one 
in  which  the  owner  is  entitled  to  the  entire 
property,  with  the  unconditional  power  of  dis- 
position during  his  life,  and  descending  to  his 
heirs  or  legal  representatives  at  his  death  in- 
testate.' Code,  §  2246.  This  will,  therefore, 
deprives  her  of  a  fee-simple  estate  in  this  prop- 
erty, and  gives  her  only  a  life  estate  therein. 
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She  is  deprived  of  or  excluded  from  one  of  the 
main  ingredients  in  the  ownership  of  property — 
the  absolute  title  thereof.  She  is  excluded  from 
another  right,  and  that  is  the  power  of  dis- 
position. Under  this  will  she  can  only  enjoy 
ttie  income  of  the  property  for  and  during  her 
life.  She  has  no  right  to  the  ownership  of  it, 
except  for  her  life,  nor  to  dispose  of  it,  except 
her  life  estate  in  it."  In  re  Dwyer's  Estate, 
159  Cal.  680,  115  Pac.  242 ;  In  Re  Miller  Es- 
tate, 158  Cal.  420,  111  Pac.  256. 

This  act  was  passed  by  the  Legislature  of 
this  state  and  approved  March  27,  1909  (S. 
li.  1909,  chap.  41,  §  1,  p.  641),  and  was  an  act 
to  amend  section  6168,  Statutes  of  Oklahoma 
of  1893,  which  section  was  as  follows:  "Ev- 
ery estate  and  Interest  In  real  or  personal 
property  to, which  heirs,  husband,  widow,  or 
next  of  kin  might  silcceed,  may  be  disposed 
of  by  win."  The  fifth  section  of  the  act, 
supra,  provided  "that  all  acts. or  parts  of 
acts  in  conflict  with  this  act  be,  and  the  same 
are  hereby  repealed,"  and  became  effective 
June  10,  1909. 

Kev.  Laws  1910,  §  6595,  provides  that  "real 
property  In  this  state  Is  governed  by  the  law 
of  this  state,  except  where  the  title  is  in  the 
United  States."  Section  6596:  "Estates  in 
real  property  In  respect  to  duration  of  their 
enjoyment,  are  eltter :  1st,  estates  of  inher- 
itance or  perpetual  estates;  2nd,  estates  for 
life;  8rd,  estates  for  years,  or,  4th,  estates 
at  will."  Section  6597:  "Every  estate  of 
Inheritance  Is  a-  fee,  and  every  such  estate, 
when  not  defeasible  or  conditional,  Is  a  fee- 
simple  or  an  absolute  fee." 

By  the  terms  of  the  will  the  entire  estate 
of  the  testator  is  attempted  to  be  conveyed 
to  the  trustee  for  the  trust  period  or  until 
the  youngest  child  shall  become  of  ag^,  "to 
take  possession,  management,  and  control  of 
said  real  estate,  and  receive  the  rents.  Issues, 
and  profits  therefrom,  and  to  apply  the  net 
Income  from  the  same  to  the  use  of  the  said 
wife  and  children,  in  the  proportions  afore- 
said, during  the  term  until  my  youngest  child 
then  living  shall  become  of  age,  and  as  soon 
as  practicable  after  that  event  to  be  conveyed 
In  fee'  an  undivided  one-third  interest  to  my 
said  wife,  Mattie  Hill,  her  heirs  and  assigns, 
and  an  undivided  one-ninth  interest  to"  cer- 
tain children,  naming  them.  "I  hereby  au- 
thorize and  empower  said  trustee,  A.  R. 
Hlckara,  In  the  management  of  my  estate,  to 
rent  any  and  all  of  said  real  estate  on  any 
terms  and  In  any  manner  as  he  In  his  discre- 
tion shall  deem  for  the  best  interests  of  my 
estate,  and  to  execute  and  deliver  good  and 
Butficient  contracts  therefor." 

We  think  that  under  section  8»11  of  the 
Statutes,  supra,  that  the  plaintiff  Was  the 
forced  heir  of  her  husband,  John  T.  Hill,  at 
the  time  of  his  death  to  the  extent  of  one- 
third  of  the  real  property  owned  by  him  in 
fee  simple,  and  that  when  the  administration 
upon  his  estate  closed  she  was  entitled  to  the 
possession,  management,  and  control  thereof. 


clothed  with  the  power  of  disposition  of  the 
same,  and  that  the  trust  created  upon  his 
real  property  by  the  testator,  John  T.  Hill, 
by  the  terms  of  his  will,  was,  as  to  his  wife, 
the  plaintiff,  and  to  her  one^third  of  such 
real  estate,  void,  although  the  same  was  val-* 
id  and  subsisting  as  to  all  the  other  legatees 
named  in  his  wilf.  Revised  Laws  1910,  S 
8341;  Bacus  v.  Bums,  48  Okl.  285,  149  Pac. 
1116;  Fennell  v.  Pennell,  81  Kan.  642,  106 
fac.  1038;  Barry  v.  Barry,  15  Kan.  590; 
Henry  Allen  et  al.  v.  Joseph  Hannum  et  al., 
15  Kan.  625;  Noecker  v.  Noecker,  66  Kan. 
347,  71  Pac.  815;  Budd  v.  Fisher,  17  Tex. 
426;  Succession  of  John  A.  Turnell,  32  La. 
Ann.  1218;  EQne  v.  Becker,  82  Ga.  568,  9  S. 
E.  828,  supra. 

The  rule  that  a  will  may  be  only  partially 
Invalid,  valid  provisions  being  sustainable, 
and  those  invalid  may  be  declared  so  on  a 
construction  of  the  will  by  the  court,  is  well 
supported  by  the  authorities.  Bacus  v. 
Bums,  48  Okl.  285,  149  Pac.  1115 ;  Fennell  v. 
Fennell,  81  Kan.  642,  106  Pac.  1088;  Barry 
V.  Barry,  15  Kan.  590;  Henry  Allen  et  al.  v. 
Joseph  Hannum  et  al.,  15  Kan.  625 ;  Noecker 
v.  Noecker,  66  Kan.  347,  71  Pac.  815 ;  Budd 
r.  Fisber,  17  Tex.  426;  Succession  of  John 
A.  Tumell,  32  La.  Ann.  1218 ;  Klne  v.  Becker, 
82  Ga..563,  9  S.  E.  828,  supra;  16  C.  L. 
2659;  12  C.  L.  2368;  14  C.  L.  2456;  Clear 
Spring  Twp.  v.  Blough,  173  Ind,  15,  88  N.  B. 
511,  89  N.  E.  369;  Bartlett  v.  Sears,  81  Conn. 
34,  70  Ati.  33;  Lewlne  v.  Gerardo,  60  Misc. 
Rep.  261, 112  N.  Y.  Supp.  192;  In  re  Gibson's 
Will,  128  App.  Div.  769,  113  N.  Y.  Supp.  266; 
In  re  Buchner,  60  Misc.  Rep.  287,  113  N.  T. 
Supp.  625. 

(3)  The  position  taken  by  counsel  for  de- 
fendants in  error  that  the  transcript  presents 
the  question  of  former  adjudication  is  with- 
out merit;  first,  because  the  question  of  for- 
mer adjudication  is  a  matter  of  defense,  and 
must  be  pleaded,  and  cannot  be  raised  by 
demurrer  to  the  petition  of  plaintiff  unless  It 
be  apparent  upon  the  face  thereof.  This 
court  in  the  case  of  Ratcllff-Snnders  Grocer 
Co.  V.  Bluejacket  Mercantile  Co.,  164  Pac. 
1142,  passed  upon  the  question  of  what  con- 
stitutes a  sufficient  plea  of  res  adjudlcata  in 
an  opinion  by  Mr.  Justice  Kane.  Syllabus  1 
thereof  Is  as  follows : 

"In  order  to  moke  a  matter  res  adjudlcata, 
there  must  be  a  concurrence  of  the  four  condi- 
tions following,  namely:  (1)  Identity  in  the 
thing  sued  for  (or  subject-matter  of  the  suit) ; 
•(2)  identity  of  the  cause  of  artion ;  (3)  identity 
of  persons  or  parties  to  the  action;  (4)'  iden- 
tity of  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made." 

This  rule  Is  well  established  and  adhered 
to  by  numerous  decisions  of  this  court. 
Prince  v.  Gosnell,  47  Okl.  570,  149  Pac.  1162 ; 
St.  L.  &  S.  F.  Ry.  Co.  v.  Hardy,  45  OkL  423, 
146  Pac.  38 ;  Corrugated  Culvert  Co.  v.  Simp- 
son Township,  Mcintosh  Co.,  61  Okl.  178,  151 
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Paa  804;-  Duncan  et  al.  ▼.  Deming  InTest- 
ment  Co.,  B4  Okl.  680,  1S4  Pac.  661;  Norton 
T.  Kelley,  57  Okl.  222,  166  Pac.  1164;  Wood- 
worth  Co.  Clerk  v.  Town  of  Hennessey,  32 
Okl.  267, 122  Pac.  22^ 

[4]  We  have  carefully  examined  the  tran- 
script, and  are  of  the  opinion  that  the  trial 
court  erred  in  sustaining  the  demurrer  of  the 
defendant  to  the  plaintiff's  petition ;  and  the 
case  la  therefore  reversed  and  remanded, 
with  directions  that  the  demurrer  be  over- 
ruled, and  that  the  case  proceed  in  accord- 
ance with  the  views  herein  expressed. 

OWEN,  0.  J.,  and  all  the  Justices  concur, 
except  RAINEY  and  HIGGINS,  JJ.,  not  par- 
ticipating. 


WHITEHEAD  COAL  MINING  CO.  v. 
SCHNEIDER.    (No.  10076.) 

(Snpreme  Court  of  Oklahoma.    July  22,  1010.) 

(Byllabui  by  the  Court.) 

1.  Mabtkb  aud  Sebvamt  «3>204(2)  —  Mmn 
Pbofs— AssmiPTioN  or  Risk— Statotb. 

In  a  personal  injury  action  for  damages 
brought  by  a  coal  miner,  where  the  allegationg 
in  the  plaintifiTs  petition  and  the  proof  offered 
in  support  thereof  show  that  the  plaintiff's 
cause  of  action  is  one  arising  from  the  defend- 
ant's failure  to  comply  with  the  provisions  of 
Rev.  Laws  1910,  §§  3983,  3984,  in  furnishing 
sufficient  props  of  proper  length  which  were 
r«iuired  and  requested  by  the  plaintiff,  such 
provisions  were  to'  protect  the  employes  of  the 
defendant  from  a  well-known  danger  pertaining 
to  the  services  of  such  employes,  bung  a  risk 
which,  from  the  nature  of  their  employment, 
they  were  compelled  to  assume,  and  although  an 
employ^  impliedly  waives  a  compliance  with 
the  statute,  and  agrees  to  assume  the  risk  by 
continuing  in  the  service,  a  court  will  not  rec- 
ognize or  enforce  such  agreement.  To  permit 
owners  or  managers  of  mines  to  avail  them- 
selves of  such  an  assumption  of  risk  by  its  em- 
ployes would  be,  in  effect,  to  enable  them  to 
nullify  the  statute,  and  that  is  against  public 
policy. 

2.  Damages   «=»132(e)  —  Pebsonal  Irjxtbt 
— BXCE^IVB  Davaoes. 

The  plaintiff  was  46  years  of  age  and  was 
serving  as  a  miner  engaged  in  digging  coal,  and 
was  earning  $5  per  day.  The  lower  portion  of 
bis  spine  was  injured,  his  hips  and  right  leg 
were  crushed,  and  the  latter  partially  paralyz- 
ed, and  for  about  2i/j  years  he  had  been  un- 
able to  work  at  his  avocation  and  continued  to 
suffer  physical  pain  and  was  unable  to  walk 
without  the  aid  of  a  crutch  or  cane.  His  in- 
juries were  permanent.  There  is  nothing  in  the 
record  to  indicate  that  the  jury  were  influenced 
by  passion  or  prejudice.  Iteld,  that  a  verdict 
for  18,423.83  was  not  excessive. 


3.  Tbiai.   «=a260(l)  —  RxroBAL  or  Spboiai. 

IN8IBCCTI0N»— OlVBN    INSTBCOTIONS. 

It  is  not  error  to  refuse  special  instructions 
requested  by  a  party,  when  the  questions  cover- 
ed by  the  special  instructions  are  included  in 
the  general  instructions, 

4.  INSIBOCTIONS. 

Instructions  given  by  the  eoart  and  exceed 
to  by  the  defendant  examined,  and  h«ld  that, 
when  considered  together  with  all  the  instruc- 
tions, they  state  the  law  applicable  to  the  case 
with  substantial  accuracy. 

5.  Bxvkbsai.  on  AFPEAiy— Statute. 

Under  section  6006,  Rev.  Laws  1910,  the 
Snpreme  Court  is  not  authorized  to  set  aside 
any  judgment  or  grant  a  new  trial  in  any  case 
on  the  ground  of  misdirection  of  the  jury  or 
the  improper  admission  or  rejection  of  evidence, 
or  as  to  error  in  any  matter  of  pleading  or  pro- 
cedure, unless,  in  the  opinion  of  the  court,  after 
an  examination  of  the  entire  record,  it  appears 
that  the  error  complained  of  has  probably  re- 
sulted in  a  miscarriage  of  justice,  or  consti- 
tutes a  substantial  violation  of  a  constitutional 
or  statutoiy  right. 

6.  Appeai,  and  Bbbob    «=>1050(1)  —  Habm- 
LE8S  Ebbob— Admission  of  Evidence. 

A  party  ^cannot  complain  of  the  admission 
of  evidence  over  his  objection  to  a  single  ques- 
tion, where  be  permits  like  evidence  of  other 
witnesses  to  be  admitted  without  objection. 

(Additional  Syllabus  hy  Editorial  Staff.) 

7.  Appeal  and  Ebbob    «=  1170(6)— Techni- 
CAi.  Ebbob— Review. 

In  coal  miner's  action  for  injury  from  em- 
ployer's failure  to  furnish  props  as  requested, 
the  query  in  argument  of  plaintiff's  counsel  as 
to  whereabouts  of  defendant's  foreman  and  as 
to  why  defendant  had  not  called  him  as  a  wit- 
ness, to  which  objection  was  overruled,  but 
which  record  did  not  show  to  have  affected  ver- 
dict, was  not  reversible  error  within  Rev.  Laws 
1910,  {  6005. 

Error  from  District  Court,  Okmulgee  Coun- 
ty; Mark  L.  Bozarth,  Judge. 

Action  by  Louis  Schneider  against  the 
\Vhltehead  Coal  Mining  Company.  Verdict 
and  judgment  for  plaintiff,  and  defendant 
brings  error.    Allirmed. 

William  M.  Matthewa,  of  Okmulgee,  for 
plaintiff  in  error. 

E.  W.  Smith,  of  Henryetta,  and  E.  M.  Car- 
ter and  Charles  A.  Dickson,  both  of  Okmul- 
gee, for  defendant  in  error. 

JOHNSON,  J.  This  Is  an  appeal  from  the 
dl.<;trict  court  of  Okmulgee  county  and  la  an 
action  for  personal  injuries.  The  action  was 
brought  in  the  court  below  by  the  defendant 
in  error,  LoUls  Schneider,  against  the  plain- 
tiff in  error,  Whitehead  Coal  Alining  Com- 
pany, to  recover  the  sum  of  ?11,509  for  In- 
juries which  he  claims  to  have  sustained 
while  engaged  in  digging  coal  in  the  coal 
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mine  of  the  plaintiff  In  error.  For  conven- 
ience the  parties  will  hereinafter  be  referred 
to  as  plaintiff  and  defendant  as  they  respec- 
tively appeared  in  the  court  below. 

The  plaintiff  charges  In  his  petition  that 
on  the  4th  of  August,  1915,  he  was  In  the  em- 
ployment of  the  defendant  In  the  capacity  of 
a  coal  miner  and  was  engaged  la  the  regular 
prosecution  of  his  duties;  that  his  working 
place  was  the  fifth  north  entry,  which  he  al- 
leges "was  iu  a  dangerous  condition,  in  that 
It  was  negligently  and  carelessly  constructed 
and  maintained,  and  the  roof  or  arch  thereof 
was  improperly  and  negligently  supported, 
.  and  the  timbers  thereof  were  of  insufficient 
length,  to  wit,  2  feet  and  2%  feet  long,  and 
the  defendant  company  failed  and  refused 
to  furnish  timbers  of  sufficient  length,  to  wit, 
props  4  feet  in  length,  although  plaintiff  made 
due  demand  of-  A.  McVey  and  W.  E.  Sim- 
mons, assistant  foreman,  a  driver  of  said  de- 
fendant company."  The  plaintiff  "was  In 
ignorance  of  such  improper  construction  and 
maintenance,  and  without  fault  or  negligence 
on  his  part  a  portion  of  the  roof  or  arch 
of  said  entry  gave  way  and  fell  upon  the 
plaintiff,  greatly  injuring,  bruising,  and 
damaging  him."  He  says  that  he  sustained 
serious  injuries  about  his  hips  and  in 
the  lower  extremity  of  his  backbone;  that 
a  gash  was  cut  in  his  head,  apd  that  his 
right  leg  is  partially  paralyzed;  that  he  suff- 
ered other  and  Internal  injuries,  the  exact 
nature  of  which  are  unknown  to  him.  At 
the  time  the  injury  occurred  be  says  he  was 
earning  $5  a  day. 

The  defendant's  answer  was  as  follows: 

First.  A  general  denial. 

Second.  By  way  of  affirmative  defense  it 
Is  charged  that  the  plaintiff,  at  the  time  he 
received  the  injuries  complained  of,  was  en- 
gaged In  the  work  of  driving  an  entry,  and 
that  the  place  where  the  accident  occurred 
was  the  working  place  of  the  plaintiff,  and 
was  not  being  used  as  a  passageway  for  the 
transportation  of  coal  or  men ;  it  was  plain- 
tiff's duty  to  examine  and  test  the  roof  of 
his  room  and  ascertain  whether  or  not  It  was 
safe;  that  the  condition  of  the  roof  of  the 
room  was  apparent  to  a  casual  observer,  and 
plaintiff  entered  with  full  knowledge  of  all 
the  facts,  and  therefore  assumed  all  the 
risks  arising  from  his  acts. 

Third.  The  defendant  further  pleads  that 
the  falling  of  slate  rock  from  the  roof  of  a 
mine  is  one  of  the  usual  risks  incident  to  the 
mining  of  coal,  and  the  plaintiff,  in  enter- 
ing the  employment  of  the  defendant,  as- 
sumed all  the  rislcs  incident  thereto. 

Fourth.  It  Is  charged  that  the  plaintiff 
had  excavated  the  coal  from  under  the  rock 
which  fell  upon  lilm,  and  had  himself  created 
all  the  conditions  which  produced  the  injury 
complained  of.  If  the  roof  of  plaintiff's 
working  place  w.as  carelessly  and  negligently 
propped,  it  was  due  to  his  own  negligence^ 


which  directly  and  prozlnmtely  contributed 
to  and  produced  his  injury. 

To  which  answer  the  plaintiff  ffied  a  reply 
consisting  of  a  general  denial.  The  -case  was 
tried  to  a  Jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  $8,423.33.  From  a 
Judgment  rendered  by  the  trial  court  upon 
such  verdict  the  defendant  lodged  bis  ap- 
peal In  this  court  on  July  10,  1918,  by  peti- 
tion in  error,  in  which  it  makes  numerous 
assignments  of  error,  21  In  number,  which 
are  considered  in  its  brief  in  this  court  under 
live  subheads,  the  first  of  wlilch  is  as  fol- 
lows: 

[1  ]  (1)  The  court  erred  in  refusing  to  sub- 
n)it  to  the  jury  the  defendant's  plea  of  as- 
sumption of  risk,  and  in  refusing  its  re- 
quested instruction  on  that  point 

The  act  of  negligence  of  the  defendant  com- 
plained of  by  the  plaintiff  was  the  defend- 
ant's failure  to  ptovlde  plaintiff  with  props 
of  sufficient  length  to  prop  up  the  roof  of 
his  working  room.  The  defendant's  answer 
was  a  general  denial,  plea  of  contributory 
negligence,  and  assumption  of  risk.  The 
plalntifTs  testimony  showed  that  he  was  4S 
years  old  at  the  time  he  received  the  injuries 
complained  of ;  that  he  had  been  a  coal  miner 
ever  since  he  was  U  years  old,  except  a  short 
time  during  the  Spanish-American  War  when 
he  was  a  soldier  in  the  army  of  the  United 
States;  that  he  received  the  injury  complain- 
ed of  on  the  4th  day  of  August,  1915,  while 
working  In  the  mine  of  the  defendant  known 
as  the  Whitehead  mine  No.  2,  Henryetta,  Okl., 
and  had  been  engaged 'with  the  defendant 
company  for  about  6  months,  and  at  the  time 
of  the  injury  was  working  iu  his  room,  the 
same  being  the  fifth  north  eatry  off  of  the 
west  main  entry  in  said  mine.  The  plaintiff 
testified  in  his  own  behalf,  without  objection, 
as  follows: 

"Q.  I  will  ask  you  to  state,  Mr.  Schneider, 
whether  or  not  you  received  any  injury  on  the 
4tb  day  of  August,  1915.  A.  Yes,  sir;  I  had 
a  fall  of  rock  on  me  the  4th  of  August,  1915. 

"Q.  Was  that  in  your  working  room,  the 
fifth  north  entry  off  of  the  west  main  entry  in 
Whitehead  No.  2  mine?    A.  Xes,  shr. 

"Q.  Now,  Mr.  Schneider,  prior  to  the  time 
you  were  injured  state  whether  or  not  you  had 
demanded  props.  A.  On  the  3d  day  of  August 
in  the  afternoon  I  ordered  some  four-foot  props. 

"Q.  Who  did  you  order  those  of?  A.  Off  of 
McVay,  the  driver,  and  on  the  4th,  on  the 
morning  of  the  4th,  I  ordered  them  again. 

"Q.  Who  did  you  order  them  of  the  second 
time?  A.  Off  of  McVay,  and  also  Mr.  Sim- 
mons, the  assistant  boss. 

"Q.  Is  that  W.  E.  Simmons?    A.  Yes,  sir. 

"Q.  The  assistant  foreman  of  that  mine?  A. 
ne  was  at  that  time. 

"Q.  Now  what  time,  Mr.  Schneider,  did  you 
ask  for  those  props  of  Mr.  Simmons?  .  A.  Along 
about,  I  judge,  about  9  o'clock. 

"Q.  Of  what  date?    A.  The  4th  of  August 

"Q.  The  day  you  were  injured?    A.  Yes,  sir. 

"Q.  About  what  time  were  you  injured?  A. 
I  judge  about  11  o'clock  or  a  very  littto  after. 
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"Q.  Now,  Mr.  Schneider,  at  the  time  yon  de- 
manded those  props  of  Simmons,  vhat,  if  any- 
thing, was  said  between  you  and  him?  A.  I 
told  him  I  needed  four-foot  props;  there  were 
some  others  there,  but  they  were  too  short  in 
length ;  they  could  not  be  used.  He  said,  'Yes ; 
I  see  you  need  props.'  He  said,  'Go  ahead  and 
I  will  see  that  you  will  get  some.' 

"Q.  He  told  you  to  go  ahead  with  this  entry 
nnd  he  would  see  that  you  would  get  props? 
A.  Tee,  sir. 

"Q.  Now,  how  high  was  this  top  which  fell, 
how  high  was  that  from  the  ground?  A.  Very 
near  four  feet ;   three-foot  props  were  too  short 

"Q.  Would  anything  shorter  than  four-foot 
props  have  done?  A.  Would  not  hare  done  any 
good ;   no,  sir. 

"Q.  In  what  position  were  you  when  you  were 
injured?  A.  Down  on  my  knees  wedging  up 
soma  bottom  coal,  getting  a  place  ready  to  get 
my  drill  to  drill  a  hole. 

"Q.  Why  were  you  drilling  this  bole?  A.  I 
was  making  holes  so  I  could  blast  coal  off  next 
day." 

The  testimony  further  disclosed  that  about 
2)6  years  elapsed  from  the  date  of  the  in- 
Jury  to  the  date  of  the  trial,  during  which 
time  the  plaintiff  bad  attempted  to  resume 
work  as  a  miner,  but  that  he  was  unable  to 
do  80  on  account  of  his  injuries;  that  be  dur- 
ing all  of  the  time  suffered  more  or  less  phys- 
ical pain  as  a  result  thereof ;  that  immediate- 
ly following  his  Injuries  he  was  taken  to  the 
hospital  In  Henryetta,  where  he  remained  for 
about  3  weeks,  after  which  he  returned  to 
his  boarding  place,  where  he  was  In  l)ed  for 
about  2  weeks,  when  be  got  out  on  crutches, 
and  that  he  had  never  been  able  to  get 
around  without  the  use  of  a  crutch  or  stick 
since  receiving  his  injuries,  and  that  he  suf- 
fered pain  In  his  back  and  hips  ever  since 
until  the  date  of  trial ;  that  at  the  time  he  re- 
ceived the  injury  complained  of  he  was  earn- 
ing about  i^  per  day;  that  be  had  never  been 
Injured  before,  and  was  a  stout,  able-bodied 
man;  that  his  right  leg  bad  been  partially 
paralyzed  ever  since  receiving'  the  Injury; 
that  be  was  not  able  to  make  a  living  at  dig- 
ging coal  any  more,  and  he  had  no  other 
trade  or  profession.  He  testified  that  he 
ordered  the  props  off  of  the  driver  on  the 
evening  of  the  3d  and  on  the  morning  of  the 
4th.  "The  first  trip  he  got  in  I  said:  'I  want 
those  props  I  ordered  off  of  yon.'  He  said, 
'I  will  get  them  as  soon  as  they  get  them 
down  from  the  top.' " .  Then  he  was  asked: 

"Q.  Did  he  bring  any  props  into  your  entry 
before  this  accident  occurred?    A.  No,  sir. 

"Q.  Were  any  four-foot  props  in  your  entry 
at  the  time  of  the  accident?    A.  No,  sir," 

He  testified  on  cross-examination  as  fol- 
lows: 

"Q.  Now,  had  this  rock  shown  any  indication 
of  falling?    A.  No,  sir. 

"Q.  Had  you  noticed  any  imperfection  in  the 
roof  there?  A.  TTsually  a  miner  always  sounds 
his  place,  and  if  he  needs  props,  he  goes  ahead 
and  gets  props  and  sets  them. 


"Q.  Did  you  sound  your  roof?    A.  Yes,  rir. 

"Q.  When?    A.  That  morning. 

"Q.  Did  you  find  any  indication  of  loose 
rocks?    A.  It  sounded  hollow  like. 

"Q.  It  gave  indication  that  it  needed  props? 
A.  Yes,  sir. 

"Q.'Then  what  did  you  do?  A.  I  demanded 
my  props. 

"Q.  And  that  is  the  reason  you  demanded 
props,  because  you  thought  the  rock  was  dan- 
gerous? A.  I  wanted  to  keep  it  from  getting 
dangerous;  that  is  what  a  miner  sets  props 
for,  to  keep  it  from  getting  dangerous." 

The  plaintiff  testified  that  It  Vas  the  cus- 
tom In  the  mine  at  the  time  for  miners  to 
order  their  props  and  timbers  off  the  drivers, 
and  the  witnesses  Walter  Nlchlns,  Henry 
Sturllng,  Jim  Bell,  Henry  Simpson,  A.  J. 
Kaquet,  all  of  whom  were  miners  working 
in  defendant's  mine,  testified  to  the  same 
custom. 

The  defendant  contends  in  his  brief  that 
the  court  erred  In  refusing  to  submit  to  the 
jury  the  defendant's  defense  of  assumed  risk, 
and  in  falling  to  give  defendant's  requested 
instruction  upon  that  Issue,  basing  the  right 
to  such  instruction  on  article  23,  §  6,  of  the 
Constitution  of  this  state,  which  is  as  fol- 
lows: 

"The  defense  of  contributory  negligence  or  of 
assumption  of  risk  shall  in  all  cases  whatsoever 
be  a  question  of  fact  and  shall  at  all  times  be 
left  to  the  jury" 

— citing  also  the  decisions  of  this  court  In 
M.,  K.  &  T.  Ry.  Co.  v.  Hudson,  175  Pac.  743, 
decided  September  3,  1918,  not  yet  ofliclally 
reported ;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Bousch, 
174  Pac.  1030 ;  C,  R.  I.  &  P.  By.  Co.  v.  Beatty, 
27  Okl.  844,  116  Pac.  171;  W.  F.  N.  W,  Ry. 
Co.  V.  Woodman,  168  Pac.  209 ;  St.  L.  &  S.  F. 
Ry.  Co.  V.  Hart,  45  Okl.  659,  146  Pac.  436; 
C,  R.  I.  &  P.  Ry.  Co.  V.  Hill,  36  Okl.  540, 
129  Pac.  14,  43  L.  R.  A.  (N.  S.)  622. 

The  authorities  cited  by  the  defendants 
supra  do  not  apply  and  have  no  application 
as  to  the  doctrine  of  assumed  risk.  The 
plaintiff's  cause  of  action  and  his  right  to 
recover  are  controlled  by  the  Revised  Laws 
of  1910,  which  are  as  follows : 

"Sec.  3983.  Every  operator  riiall  employ  a 
competent  and  practical  inside  overseer  for  each 
mine  employing  ten  or  more  persons  inside,  to 
l>e  called  mine  foreman,  who  shall  have  charge 
of  the  inside  operations  of  the  mine,  and  shall 
see  that  the  provisions  of  this  chapter  are  strict- 
ly enforced.  Said  mine  foreman,  or  in  case  of 
bis  necessary  absence,  an  assistant  chosen  by 
him,  shall  devot^  the  whole  of  his  time  to  his 
duties  in  the  mine  when  in  operation,  and  shall 
keep  a  careful  watch  over  the  ventilating  ap- 
paratas  and  the  air  ways,  traveling  ways,  tim- 
bering, pumps  and  drainage,  and  shall  often  in- 
struct, and,  as  far  as  possible  sec,  that  as 
the  miners  advance  their  excavations,  all  dan- 
gerous slate  and  rock  overhead  are  taken  down 
or  carefully  secured  against  falling  therein,  or 
on  the  traveling  and  hauling  ways;  and  that 
sufficient  props,  caps  and   timbers  of  suitable 
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size  are  sent  into  tbe  mine  when  required,  which 
props  shall  be  cut  square  at  both  ends,  and  as 
near  as  practicable  to  a  proper  length  for  the 
places  where  they  are  to  be  used,  and  which 
props,  caps  and  timbers  shall  be  delivered  to  the 
working  force  by  company  men. 

"Sec.  39S4.  The  mine  foreman  shall  see  that 
all  miners  in  said  mine  are  supplied  at  all  times 
with  such  timbers,  props  and  cap  pieces  as  are 
necessary  to  keep  their  working  places  in  a 
safe  condition.  Such  timbers  to  be  sawed 
square,  as  near  as  possible  in  proper  length  to 
fit  the  working  place.  All  such  timbers,  props 
and  cap  pieces  shall  be  delivered  at  tbe  face  of 
the  miners'  working  place  in  said  mine  by 
company  men.  Timbers  in  this  section  shall 
mean  all  wood  to  be  used  by  said  miners,  and 
if  from  any  cause  the  timbers  cannot  be  sup- 
plied where  required,  the  said  mine  foreman 
shall  instruct  tbe  persons  to  vacate  all  said 
working  places  until  supplied  with  the  timber 
needed,  and  shall  see  that  all  water  be  drained 
or  hauled  out  of  all  working  places  before  the 
miner  enters,  and  as  far  as  practicable,  kept 
dry  while  tbe  miner  is  at  work.  The  term 
'company  men'  as  used  in  this  chapter  shall 
mean  those  employed  regularly  as  day  hands 
and  paid  by  shift  wages." 

The  allegations  of  the  plaintiff  In  bis  peti- 
tion In  substance  and  effect  are  that  be  re- 
ceived the  injuries  complained  of  on  account 
of  tbe  defendant's  failure  to  comply  with  the 
provisions-  of  the  statutes  quoted,  in  its 
failure  to  furnish  him  with  props  of  proper 
length  when  so  requested.  The  sections  of 
tbe  statute  quoted  were  enacted  by  the 
Legislature  of  this  state  for  the  protection 
of  miners  while  engaged  in  their  labors  as 
such,  and  have  been  construed  by  this  court 
In  the  cases  of  Great  Western  Coal  &  Coke 
Co.  V.  Coffman,  43  Okl.  404,  143  Pac.  30; 
Great  Western  Coal  &  Coke  Co.  v.  Cunning- 
ham, 43  Okl.  417,  143  Pac.  27;  Great  West- 
ern Coal  &  Coke  Co.  v.  McMahan,  43  Okl, 
429,  143  Pac.  27;  Great  Western  Coal  & 
Coke  Co.  V.  Boyd,  43  Okl.  438.  143  Pac.  36; 
Great  Western  Coal  &  Coke  Co.  v.  Belcher, 
43  Okl.  4.30,  143  Pac.  36 ;  San  Bols  Coal  Co. 
V.  Resctz,  43  Okl.  384,  143  Pac.  46;  McAles- 
tcr-Eilwards  Coal  Co.  v.  Hoffar,  106  Pao.  740. 

In  the  Coffman  Cose,  supra,  Mr.  Justice 
Turner,  in  delivering  tbe  opinion  of  this 
court,  said: 

"It  is  assigned  that  the  court  erred  in  refus- 
ing to  instruct  that:  'Ben  Coffman  assumed 
all  the  ordinary  risks  and  hazards,  if  any,  of 
his  employment,  and  all  the  ordinary  risks  and 
hazards,  if  any,  which  by  the  exercise  of  ordina- 
ry care  be  could  have  known,  and,  in  addition 
thereto,  he  assumed  all  the  ordinary  hazards 
and  risks  of  his  employment,  if  any,  if  he  knew 
tbe  dangerous  condition  and  appreciated  the 
risk  and  continued  at  work  in  the  presence  of 
such  dangers;  and  this  is  true,  if  tbe  dangers 
were  imminent,  whether  such  dangers  did  or 
did  not  arise  from  the  failure  of  the  defendants, 
or  any  of  them,  to  use  that  ordinary  care  for 
the  reasonable  safety  of  Ben  Coffman  which  a 
reasonably  prudent  man  would  exercise  for  his 


own  safety,  and  If  the  death  of  Ben  Coffman 
was  caused  by  any  risk  or  hazard  so  assumed 
by  him,  tbe  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  the  defendants.' 

"Not  so;  this  for  the  reason  that,  as  this 
is  an  action  to  recover  damages  resulting  from 
the  violation  of  a  statute  (Rev,  Laws  1010,  g 
3982),  the  servant  as  a  matter  of  law  cannot 
waive  a  compliance'  by  the  master  therewith  and 
assume  the  risk  of  the  master's  negligence  in 
failing  to  comply  with  the  statute.  Hence  the 
doctrine  of  assumption  of  risk  was  not  avail" 
able  as  a  defease.  What  we  said  as  to  a  waiv- 
er of  compliance  with  a  statute  in  San  Bois 
Coal  Go.  V.  Janeway,  22  Okl.  425,  99  Pac 
153,  is  equally  applicable  here." 

Tbe  authorities  dted  supra  decide  this 
question  against  the  contention  of  defend- 
ant, and  render  all  further  discussion  there- 
of unnecessary  here. 

The  plaintiff  in  error's  propositions  2  and 
3  as  contained  in  Its  brief  will  be  considered 
together,  and  are  as  follows: 

"(2)  The  only  act  of  negligence  which  tbe 
plaintiff  charges  against  the  defendant  is  the 
failure  to  deliver  props.  The  evidence  shows 
that  they  were  delivered  within  an  hour,  or  an 
hour  and  a  half,  after  demand  was  made  for 
them.  As  to  whether  or  not  this  was  a  reason- 
able time  was  a  question  of  fact  for  the  jury, 
and  it  was  error  for  the  court  to  hold  that  it 
was  not  as  a  matter  of  law. 

"(3)  The  conrt  erred  in  refusing  to  give  de- 
fendant's requested  instruction  No.  12,  and  in 
permitting  witnesses,  over  the  objections  of  the 
defendant,  to  state  that  Bill  Simmons  was  act- 
ing as  assistant  mine  foreman,  as  agency  can- 
not be  proven  by  the  declarations  of  the  agent." 

It  is  true,  as  disclosed  by  the  record,  that 
the  only  act  of  negligence  which  the  plain- 
tiff charges  against  the  defendant  is  a 
failure  to  deliver  props.  The  plaintiff 
testified  that  he  requested  tbe  driver,  McVay, 
both  on  tbe  evening  of  tbe  8d  and  the  morn- 
ing of  the  4tb,  to  bring  him  the  fonr-foot 
props.  The  driver  admitted  that  tbe  plain- 
tiff made  such  request,  but  was  of  the  Im- 
pression that. the  request  on  the  afternoon 
of  the  8d  was  for  three-foot  props.  The 
plaintiff  also  testified  that  he  made  the  same 
request  of  Bill  Simmons,  who,  he  testlfled, 
was  acting  as  assistant  foreman  at  tbe 
time,  which  request  was  made  on  the  morn- 
ing of  the  4th,  and  that  Simmons  replied, 
"I  see  you  need  tbe  props,  and  I  will  have 
them  sent."  Tbe  undisputed  testimony 
shows  that  18  props  about  three  feet  In 
length  were  delivered  by  the  driver  on  the 
evening  of  tbe  3d.  The  plaintiff  testified 
that  they  were  too  short  and  be  could  not 
use  them.  Witnesses  for  the  defendant  gave 
testimony  tending  to  contradict  the  plaintiff 
on  that  proposition.  Counsel  for  plaintiff  in 
error  argues  in  his  brief  that  the  props  were 
delivered  in  a  reasonable  time,  and  com- 
plains of  the  action  of  the  trial  court  in  re- 
fusing requested  instructions  which  were  as 
follows: 
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"Gentlemen  of  the  jai7,  you  are  instructed 
that  the  only  act  of  negligence  charged  against 
the  defendant  is  that  it  failed  to  furnish  props 
of  sufiScient  length,  upon  the  request  of  the 
plaintiff,  Louis  Schneider,  to  prop  up  the  root 
of  the  place  at  which  he  was  working  in  the 
mine.  The  only  question  of  negligence  there- 
fore for  you  to  consider  in  this  case  is  whether 
or  not  the  defendant  failed  to  fnmish  props 
when  proper  request  was  made.  If  you  find 
that  there  were  sufficient  props  of  proper  -length 
at  plaintiffs  forking  place  to  have  propped. up 
the  rock  which  fell  upon  plaintiff,  or  if  you 
find  that  the  defendant  furnished  said  prop^ 
with  reasonable  promptness  after  plaintiff  re- 
quested them,  then  you  are  instrncted  that  the 
plaintiff  cannot  recover,  and  your  verdict  should 
be  for  the  defendant." 

"Ton  are  instructed  that  after  props  have 
been  delivered  to  the  face  of  the  working  place 
of  the  minet  it  is  his  dnty  to  set  his  props  for 
the  purpose  of  supporting  the  roof  of  his 
working  fiaee,  and  if  yon  find  from  the  evidence 
that  there  were  a  sufficient  number,  of  props  in 
his  room  to  have  supported  the  roof  of  the 
working  place  and  to  have  made  it  safe,  and 
he  failed  and  neglected  to  set  the  same,  then 
plaintiff  is  guilty  of  contributory  negligence, 
and  he  cannot  recover  in  this  action." 

It  will  be  found  upon  examination  of 
these  instructions  that  they  go  to  the  ques- 
tions. No.  1,  as  to  wbetber  the  defendant 
was  guilty  of  negligence  on  its  part,  and, 
Ko.  2,  as  to  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  on  his  part. 

[3,  4]  It  is  disclosed  by  the  record  that 
the  court  refused  to  give  the  above  instruc- 
tions requested  by  the  defendant,  but  we 
think  that  the  questions  of  law  called  to  the 
attention  of  the  court  by  the  same  were 
fully  and  completely  covered  by  paragrai^s 
6,  7,  and  8  of  the  court's  instructions  to  the 
Jury,  which  were  as  follows: 

"Gentlemen  of  the  jury,  while  the  law  Impos- 
es upon  the  coal  company  the  duty  of  furnish- 
ing its  miners  with  props  of  proper  length  to 
support  the  roof  of  the  working  places,  that  duty 
does  not  relieve  or  absolve  the  miner  himself  of 
exercising  due  care  for  hi*  own  «afety;  and 
if  you  believe  from  the  evidence  that  the  plain 
tiff,  Louis  Schneider,  knew  of  the  dangerous 
condition  of  the  roof  of  his  Working  place,  or 
by  the  exercise  of  reasonable  care  could  have 
ascertained  that  it  was  in  a  dangerous  condi- 
tion and  continued  to  work  in  said  room,  or  if 
yon  believe  that  the  defendant  company  had 
furnished  him  with  sufficient  props,  prior  to  the 
accident,  to  prop  up  his  room,  and  that  he  had 
failed  and  neglected  to  use  the  same,  and  if  by 
using  the  same  he  could  have,  in  all  reasonable 
probability,  prevented  the  accident,  then  be  was 
guilty  of  contributory  negligence,  and  in  the 
event  of  such  findings  your  verdict  should  be  for 
the  defendant. 

"You  are  instructed  that,  whore  a  miner  fur- 
nishes his  own  working  voom,  it  is  primarily  his 
dnty  to  render  the  same  safe.  It  is  the  coal 
company's  duty  to  furnish,  upon  request  of 
ttie  miner,  sufficient  props  at  the  face  of  the 


miner's  working  place.  After  it  has  done  this 
duty  it  then  becomes  the  duty  of  the  miner  to 
prop  the  roof  of  his  room  as  the  work  progress- 
es. If  you  believe  that  Louis  Schneider  was 
in  his  own  working  room  and  was  excavating 
the  coal  therefrom  at  the  time  of  the  accident, 
it  was  his  duty,  and  not  that  of  the  defendant 
coal  company,  to  prop  up  said  room  after  suffi- 
cient props  of  proper  length  had  been  furnish- 
ed to  him  by  the  coal  company  at  the  face  of 
his  working  place,  and  if  the  plaintiff  was  fur- 
nished with  sufficient  props  and  failed  to  use 
them,  and  has  sustained  an  injury  because  said 
roof  was  not  propped  up,  his  iajury  is  due  to 
his  own  fault,  and  he  cannot  recover. 

'"While  the  law  iniposes  upon  a  coal  company 
the  duty  of  furnishing  its  miners  with  sufficient 
props  to  support  the  roof  of  said  mine,  that 
duty  does  not  relieve  or  absolve  the  miner  him- 
self from  exercising  due  care  for  his  own  safe- 
ty, and  if  you  believe  from  the  evidence  that 
the  plaintiff,  Louis  Schneider,  knew  of  the  dan- 
gerous condition  of  the  roof  of  his  working 
place,  or  by  the  exercise  of  reasonable  care 
could  have  ascertained  that  it  was  in  a  dan- 
gerous condition,  and  continued  to  work  In 
said  room,  he  is  guilty  of  contributory  negli- 
gence, and  your  verdict  should  be  for  the  de- 
fendant" 


The  court  having  fully  and  fairly  sub- 
mitted the  Issues  to  the  jury  in  the  forego- 
ing instructions,  be  committed  Ho  error  by 
refusing  inbtructlons  requested  by  the  plain- 
tiff. Grantz  t.  Jenkins,  176  Pac.  527;  St 
L.,  I.  M.  &  S.  Ry.  Co.  v.  True,  176  Pac.  758. 

[6]  The  plaintiff  In  error  complains  be 
cause  certain  witnesses,  including  the  plain- 
tiff, were  permitted  to  testify  over  the  objec- 
tion of  the  defeudaut  that  BUI  Simmons  "was 
acting  as  assistant  foreman  at  the  time  the 
accident  occurred."  This  contention  of  the 
defendant,  we  think.  Is  without  merit,  first, 
because  the  admission  of  testimony  of  the 
plaintiff,  which  was  undisputed,  but  fully 
corroborated  by  the  testlitiony  of  other  wit- 
nesses, that  it  was  the  custom  in  that  mine 
at  the  time  of  the  injury  complained  of,  and 
had  been  for  a  long  time  prior  thereto,  for 
the  miners  to  make  their  requests  for  props 
of  the  drivers,  and  that  they  were  supplied 
by  the  defendant  with  such  props  in  that 
way,  and  the  fact  that  the  plaintiff  on  the 
morning  of  the  4th  made  an  additional  re- 
quest of  Bill  Simmons,  and  that  BUI  Sim- 
mons promised  to  have  them  sent,  would  not 
have  been  reversible  error  if  the  same  had 
been  objected  to  by  the  defendant  and  ad- 
mitted over  such  objection;  but  the  record 
discloses  that  the  plaintiff  testified  to  that 
fact  upon  bis  direct  examination  without 
objection,  and  that  the  defendant's  counsel 
cross-examined  hlra  upon  such  testimony 
without  objection,  and  that  it  was  only  on 
the  redirect  examination  of  the  plaintiff  and 
the  examination  of  the  witness  Sturllng  that 
they  were  asked  as  to  the  capacity  in  whiob 
BiU  Simmons  worked,  and  it  was  then  that 
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objections  were  made  by  the  defendant, 
overruled  by  the  court,  and  excepted  to  by 
the  defendant.  And  we  think  that  under 
these  circumstances  no  error  was  committed, 
as  the  procedure  bad  come  clearly  within 
the  rule  announced  by  this  court  In  the  case 
of  Gafford  v.  Davis,  159  Pac.  490,  wherein 
Mr.  Justice  Sharp,  spealcing  for  the  court, 
said: 

"It  lias  frequently  been  held  that  a  party 
cannot  complaia  of  the  admission  of  evidence 
over  ills  objection,  where  other  evidence  of  the 
same  tenor   was  admitted   without  objection." 

Which  rule  has  been  announced  by  this 
court  in  the  cases  of  Elchoff  v.  Russell,  46 
Old.  512,  149  Pac.  146;  Wlnans  v.  Hare,  46 
Okl.  741,  148  Pac.  1052;  Reaves  v.  Reaves, 
15  Okl.  240, 82  PaC  490, 2  L.  R.  A.  (N.  S.)  353. 

[2]  The  plaintiff  In  error's  fourth  proposi- 
tion as  contained  In  his  brief  Is  as  follows : 

"The  evidence  conclusively  shows  that  the 
plaintiff's  injuries  were  not  permanent  and  the 
damages   awarded  him  are  grossly   excessive." 

The  testimony  of  the  plaintiff,  whidh  was 
not  disputed,  and  was  given  about  2%  years 
after  the  Injury,  was  In  substance  that  he 
had  ever  since  the  'injury  suffered  severe 
pain,  and  that  prior  to  the  injury  he  had 
worked  exclusively  at  digging  coal  In  the 
mines;  that  he  was  earning  at  the  time  he 
received  the  Injury  complained  of  about  $5 
per  day;  that  he  was  at  the  time  46  years 
of  age,  a  robust,  hard-working  miner;  that 
be  had  never  since  the  injury  been  able  to 
work  at  his  trade  on  account  of  the  injury 
complained  of.  At  the  time  of  the  trial  his 
right  leg  was  partially  paralyzed,  and  he 
was  only  able  to  walk  by  the  use  of  the 
cratch  or  cane.  And  we  think,  in  view  of 
this  testimony,  the  jury  was  fully  warranted 
in  concluding  that  the  plalntlfTs  Injuries 
were  permaueut,  and  that  he  would  continue 
to  be  a  cripple  and  suffer  physicail  pain  as 
a  result  of  the  Injury  complained  of  for  the 
balance  of  his  life,  and  that  it  was  a  ques- 
tion for  the  jury  to  determine  from  the  evi- 
dence the  amount  of  compensation  that 
plaintiff  was  entitled  to  recover  on  account 
of  such  Injuries.  The  jury  returned  a  ver- 
dict In  favor  of  the  plaintiff  for  the  sum  of 
$8,423.33.  We  think  the  record  in  this  case 
Is  such  that  the  jury  was  authorized,  under 
proper  Instructions  from  the  court,  to  find 
that  this  was  a  case  of  liability  on  the  part 
of  the  defendant,  which  it  did.  On  the  ques- 
tion of  the  amount  of  a  jury's  verdict  being 
excessive  this  court  has  announced  certain 
rules  which  have  become  well  established 
by  the  decisions  of  this  court.  In  the  case 
of-  Ferris  v.  Shandy,  174  Pac.  1061,  this 
court,  speaking  through  Mr.  Justice  Hardy, 
announced  the  rule  as  follows: 

"The  rule  for  determining  whether  damages 
Bwarded  are  excessive  is  that  they  must  t>e  so 


large  as  to  strike  mankind  at  first  blush  as 
being  beyond  all  measure  unreasotaable  and  out- 
rageous, and  such  as  manifestly  show  the  jury 
to  have  been  actuated  by  passion,  partiality, 
prejudice,  and  corruption.  In  short,  the  dam- 
ages must  be  flagrantly  outrageous  and  ex- 
travagant; for  the  court  cannot  draw  the  line, 
having  no  standard  by  which  to  ascertain  the 
excess.  C,  R.  I.  &  P.  R.  R.  Co.  v.  Devore,  43 
Okl.  634,  143  Pac.  864  [L.  R.  A.  1915F,  21]." 

Again,  In  the  case  of  Railway  Co.  v.  De- 
fore,  43  Okl.  534,  143  Paa  864,  L.  R.  A. 
1915F,  21,  the  court,  spealclng  through  Mr. 
Justice  Riddle,  referring  to  the  foregoing 
rule,  said: 

"We  think  this  rule  is  sound,  for  the  reason 
the  jury  and  the  trial  judge  have  a  much  bet- 
ter opportunity  than  do  the  appellate  judges  to 
measure  the  actual  damages  suffered  biy  the 
plaintiff  and  the  amount  which  would  compen- 
sate him  for  the  injury.  They  have  an  oppor- 
tunity of  seeing  the  plaintiff  and  to  discern  bis 
manner  of  testifying,  his  intelligence  and  capaci- 
ty, to  note  his  physical  condition,  and  many 
other  living  evidences  bearing  upon  the  issue, 
including  all  the  attending  circumstances,  of 
the  larger  part  of  which  the  appellate  court  is 
deprived.  The  jury,  thus  l)eing  in  possession 
of  all  the  facts  and  circumstances,  is  required 
to  pass  upon  this  issue  as  an  issue  of  fact,  un- 
der an  appropriate  charge  of  the  court  as  to 
the  law.  Their  solemn  finding,  returned  into 
court  and  approved  by  the  trial  court,  should 
not  be  disturbed  by  this  court,  unless  It  comes 
within  the  rule  hereinbefore  laid  down." 

Following  the  rule- announced  by  this  court 
in  the  cases  cited  supra,  we  hold  that  the 
contention  of  the  plaintiff  In  error  that  the 
verdict  lu  the  Instant  case  is  excessive  can- 
not be  sustained.  St  U,  I.  M.  &  S.  Ry.  Go. 
v.  True,  176  Pac.  758. 

[S,  7]  The  fifth  proposition  of  the  plaintiff 
In  error  in  Its  brief  is  that  of  "Improper  re- 
marks of  opposing  counsel  in  making  his 
address  to  the  jury,"  and  states  that  during 
the  course  of  the  argument  counsel  for 
plaintiff  made  this  remark: 

"Where  is  Bill  Simmons,  and  why  has  tho 
defendant  not  produced  him  here  as  a  witness?" 


The  defendant  objected  to  these  remarks 
and  statements,  which  objection  was  over- , 
ruled  by  the  cburt,  to  which  the  defenda°nt 
excepted.  We  are  not  Inclined  to  the  view, 
from  an  examination  of  the  entire  record  In 
this  case,  tliat  the  remarks  of  counsel  com- 
plained of  in  any  way  affected  the  verdict 
of  the  jury,  or  that  the  jury  considered  such 
remarks  in  arriving  at  the  verdict  in  this 
case.  We  think  that  the  error  complained 
of  comes  within  the  provisions  of  Revised 
Laws  of  1910,  I  6003,  which  Is  as  follows :  " 

"Harmlets  Error.— Ho  judgment  shall  be  set 
aside  or  new  trial  granted  by  any  appellate 
court  of  this  state  in  any  case,  dvil  or  criminal. 
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on  tbe  gronnd  of  misdirtction  of  the  Jury  or  tbe 

improper  admission  or  rejection  or  evidence, 
or  as  to  error  in  any  matter  of  pleading  or  pro- 
cetlure,  unless,  in  the  opinion  of  the  court  to 
which  application  is  made,  after  an  examina- 
tion of  the  entire  record,  it  appears  that  the 
error  complained  of  has  probably  resulted  in  a 
miscarriage  of  justice,  or  constitutes  a  sub- 
stantial violation  of  «  constitutional  or  statu- 
tory right" 

See  Democrat  Printing  Co.  v.  Jobnaon,  175 
Pac.  737;  Continental  Ins.  Co.  v.  Norman, 
176  Pac.  211 ;  Kenworthy  v.  Pendergrass,  175 
Pac.  939;  Sllnrlan  Oil  Co.  v.  MorreU,  176 
Pac.  964. 

We  have  examined  the  entire  record  In 
tills  case,  and  In  our  opinion  there  Is  no  re- 
versible error  apparent,  and  the  Judgment 
of  the  trial  court  Is  therefore  afBrmed. 


OWEN,  O.  J.,  and  KANE,  SHARP,  HAR- 
RISON,  PITCHFORD,  and  HIGOINS,  JJ., 
concur. 

RAINEJY  and  McNEILI/t  JJ,,  not  partici- 
pating. 


LINKUGEL  ▼.  UNKUGBU    (No.  8835.) 

(Supreme  Court  of  Oklahoma.     Dec.  31,  1918. 
Rehearing  Denied   Sept.  9,  1919.) 

(SvOahu*  (y  M«  CourtJ 
DivoMn  «=3l81— Appkal  fbom  Dxcbeb— Ju- 

BIBDIOnON — STAT0TI. 

Where  an  appeal  is  prosecuted  for  th«  pur- 
pose of  having  reviewed  the  judgment  and  de- 
cree granting  a  divorce,  awarding  permanent 
alimony  and  the  custody  of  a  minor  child,  the 
notice  of  intention  to  appeal  must  be  filed  with- 
in 10  days  from  the  date  of  the  decree,  and  the 
appeal  must  be  perfected  within  4  months,  as 
prescribed  by  section  4971,  Rev.  Laws  1910, 
otherwise  this  court  is  without  jarisdiction  to 
entertain  the  appeaL 

Commlsaioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  CJotton  County; 
(3bam  Jones,  Judge. 

Action  for  divorce  by  Helena  Mnkngel 
against  S^ank  W.  Linkugel.  Decree  for  plain- 
tur  granting  an  absolute  divorce^  permanent 
alimony,  custody  of  a  minor  child,  its  sup- 
port, and  counsel  fees,  and  defendant  brings 
error.    Dismissed. 

W.  O.  HenderstMi,  of  Lawton,  for  platntUT 
In  error. 

Amil  H.  Japp  and  Walter  Hubbell,  both  of 
Walters,  for  defendant  In  error. 

GALBRAITH,  a  The  defendant  in  error, 
as  plaintiff  in  the  trial  court,  commenced  this 
action  against 'the  plaintiff  in  error,  as  de- 
fendant, tot  divorce,  alimony,  and  the  custo- 


dy of  a  minor  child,  the  ground  for  divorce 
being  extreme  cruelty  and  nonsupp<»t. 

The  court,  at  tbe  dose  of  the  evidence, 
found:  • 

"That  the  facts  alleged  in  the  plaintiff's  pe- 
tition are  true ;  ♦  •  •  that  the  defendant  has 
been  guilty  of  extreme  cruelty  towards  this 
plaintiff;  and  said  defendant  has  also  been 
guilty  of  gross  neglect  of  duty  towards  this 
plaintiff;  •  •  •  that  the  defendant  owned 
a  quarter  section  of  land  in  Cotton  county,  val< 
ned  at  $6,(K)0,  against  which  there  was  a  mort- 
gage for  $2,700,  and  that  he  owned  two  mules, 
two  mares,  two  mule  colts,  three  calves,  two 
milch  cows,  OD«  bog,  one  automobile,  and  60 
acres  of  wheat" 


— and  awarded  the  plaintiff  permanent  ali- 
mony In  the  sum  of  $1,(X)0,  also  awarded  hei' 
custody  of  tbe  minor  child,  and  directed  the 
defendant  to  pay  to  the  plaintiff  $K  per  month 
for  tbe  support  of  the  child,  and  $70  as  fee 
for  tbe  plalntlfTs  attorney,  and  making  said 
sums  a  lien  upon  the  real' and  personal  prop- 
erty owned  by  tbe  defendant  The  court  also 
found  that  the  plaintiff  was  entitled  to  de- 
cree of  absolute  divorce,  and  awarded  the 
same.  To  the  decree  tbe  defendant  excepted, 
and  asked  and  was  granted  an  extension  of 
time  of  90  days  to  prepare  an  appeal  to  the 
Supreme  Court.  Uy  an  order  made  In  April 
following,  the  time  for  perfecting  the  appeal 
was  furtber  extended  for  60  days.  The  de- 
cree was  announced  on  the  6th  day  of  Feb- 
ru.ary,  1917,  and  the  petition  in  error  and 
the  case-made  filed  In  tbls  court  on  tbe  I6t 
day  of  August,  1917. 

There  are  four  assignments  or  error  pre- 
sented In  tbe  petition  In  error,  as  follows: 

"(1)  The  court  erred  in  rendering  judgment 
in  favor  of  the  defendant  in  error,  the  plain- 
tiff below,  for  divorce,  alimony,  and  custody 
of  the  minor  child,  because  the  evidence  was 
wb<dly  insufficient  to  entitle  plaintiff  to  the 
decree. 

"(2)  He  court  erred  in  rendering  the  judg- 
ment in  favor  of  the  plaintiff  because  the  evi- 
dence wholly  failed  to  and  was  insufficient  to 
support  the  charges  contained  in  the  petition, 
and  the  evidence  wholly  failed  to  establish  that 
the  plaintiff  in'  error,  who  was  the  defendant  be- 
low, had  been  guilty  either  of  cruel  treatment  or 
gross  neglect  of  duty,  as  alleged  in  the  said 
petition,  and  the  evidence  was  wholly  insuffi- 
cient to  support  the  judgment  for  divorce  or  for 
alimony  or  the  custody  of  the  minor  child,  and 
said  judgment  is  contr^iry  to  the  evidence,  and 
the  evidence  is  insufficient  to  support  said  judg- 
ment. 

"(3)  Tbe  court  erred  in  overruling  the  de- 
murrer of  the  plaintiff  In  error,  who  was  de- 
fendant below,  to  the  evidence  of  the  defendant 
in  error,  who  was  plaintiff  below,  because  the 
evidence  wholly  failed  to  support  the  allega- 
tions of  the  petition,  and  said  evidence  was  In- 
sufficient .to  support  the  judgment  In  favor  of 
the  plaintiff. 

"(4)  The  court  erred  in  overruling  the  motion 
for  new  trial  of  tbe  plaintiff  in  error,  the  de- 
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fendast  below,  which  raUn;  of  the  court  was 
duly  excepted  to,  and  exceptions  allowed.'  Case- 
made,  page  237." 

The  brief  of  the' plaintiff  in  error,  after  set- 
ting out  these  assignments,  continues  as  fol- 
lows: 

"The  foregoing  four  specifications  of  error  aU 
reiate  to  the  insufficiency  of  the  evidence  to  sup- 
port the  judgment,  and  will  be  presented  to- 
gether." ' 

It  thus  appears  that  the  plaintiff  In  error 
has  not  only  appealed  from  the  decree  allow- 
ing alimony,  but  has  appealed  from  the  de- 
cree of  divorce  as  well. 

It  appears  from  the  record  that  no  notice 
of  his  Intention  to  appeal  from  the  decree 
granting  the  divorce  was  filed  with  the  clerk 
of  the  court  within  10  daj-s,  as  required  by 
section  4971,  Rev.  Laws  1910.  It  also  appears 
that  the  proceedings  in  error  were  not  filed 
in  this  court  within  4  months  from  the  date 
of  the  decree  of  divorce,  as  required  by  sec- 
tion 4971,  supra,  the  divorce  h.aving  been 
granted  I'ebruary  5,  1917,  and  the  petition 
in  error  and  the  case-made  were  not  filed  In 
this  court  until  August  1,  1917,  thereafter. 
Tlie  written  notice  of  intention  to  appeal  and 
the  4-month  limitation  prescribed  in  said 
section  are  jurisdictional.  It,  therefore,  ap- 
pears that  this  court  is  without  jurisdiction 
to  entertain  said  appeal,  and  the  same  should 
be  dismissed.  Lewis  v.  Lewis,  39  Okl.  407, 
135  Pac.  397. 

It  is  therefore  ordered  that  the  appeal  be 
dismissed. 

PER  CURIAM.    Adopted  In  whole. 


LANKFORD,  State  Bank   Com'r,  v.   FIRST 

NATIONAL  BANK  OF  LAW.TON. 

(No.  7997.) 

(Supreme  Court  of  Oklahoma.    July  15,  1919.) 

(Syllabus  by  the  Court.) 

1.  Chattel  Mobtoages  <3=>60,  61— Validitt 
Between  Pabties— Acknowledgment. 

A  chattel  mortgage  is  valid  between  the  par- 
ties without  being  acknowledged  or  witnessed. 

2.  Chattel    Mobtoaoes    <S=»G0  — Acknowl- 
edgment—Necessity. 

A  compliance  with  the  conditions  prescribed 
in  section  403C,  Revised  Laws  1010,  wherein  it 
provides,  "Such  signature  may  either  be  attest- 
ed by  acknowledgment  before  any  person  au- 
thorized to  take  acknowle<)gments  of  deeds,  or  it 
may  be  signed  and  validated  by  the  signature 
pf  two  persons  not  interested  therein,"  is  only 
required  in  order  that  said  mortgage  may  be 
entitled  to  be  filed  in  the  office  of  the  register  of 
deeds  of  the  proper  county,  and  operate  as  con- 
structive notice  to  creditors  and  subsequent  pur- 
chasers and  incumbrancers  who  have  no  actnal 
notice  of  said  mortgage. 


3.  Chattel  Mobtoaoes  J^aBO— Attestation 
—"Signed  and  Validated." 

The  words  "signed  and  validated,"  as  used 
in  section  4036,  Revised  Laws  1910,  refer  to 
the  attestation  of  a  chattel  mortgage,  and  being 
essential  only  as  a  requisite  required  in  order 
that  a  chattel  mortgage  may  be  entitled  to  be 
filed  for  record. 

4.  Chattel  Mobtoages  <S=>S5— Attxstation 
— Validity. 

A  chattel  mortgage  is  valid  as  between  the 
parties  without  being  attested  in  any  manner. 
For  the  purposes  of  record,  it  must  be  attested 
either  by  acknowledgment  or  witnessed  by  two 
disinterested  witnesses;  but  where  it  does  not 
appear  from  the  face  of  the  instrument  that  the 
officer  taking  the  acknowledgment,  or  the  sub- 
scribing witnesses,  are  legally  disqualified  by 
reason  of  their  interest  in  the  estate  or  property 
mortgaged,  the  instrument  may  properly  be  re- 
ceived for  record,  and  snch  recording  will  be 
constructive  notice  to  subsequent  creditors  and 
mortgagees. 

5.  Chattel  Mobtoaoes  ©=»90— Attestation 
—  Disqualification  of  Witness  —  Valid- 
ity OF  Recobd. 

Where  a  chattel  mortgage  has  been  filed  for 
record  in  the  office  of  register  of  deeds  of  the 
proper  county,  and  the  acknowledgment  is  reg- 
ular upon  the  face  of  the  instrument,  or  the 
same  is  attested  l>efore  two  witnesses,  and  the 
attestation  of  the  same  is  regular  upon  the  face 
of  the  instrument,  but  there  is  a  latent  defecjt  in 
the  instrument  by  reason  of  the  subscribing  wit- 
nesses being  disqualified  or  the  person  taking 
the  acknowledgment  being  disqualified,  by  rea- 
son of  their  being  interested  in  the  estate  or 
property  mortgaged,  but  said  fact  does  not  ap- 
pear upon  the  face  of  the  instrument,  the  filing 
of  said  instrument  of  record  is  voidable  and  not 
void. 
Sharp,  J.,  dissenting. 

(Additional  Syllahui  ly  Editorial  Staff.) 

6.  WoBDS  and  Phbases— "Eitheb." 

The  word  "either"  means  one  of  two  ways. 

[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  Either.] 

Appeal  from  District  Court,  Comanche 
County;  Cham  Jones,  Judge. 

Replevin  by  the  First  NBtlonal  Bank  of 
Lawton,  Okl.,  against  J.  D..  Lankford,  Bank 
Commissioner  of  the  State  of  Oklahoma. 
Judgment  for  plaintiflf,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direo 
tions. 

S.  P.  Freeling,  Atty.  Gen.,  J.  I.  Howard, 
Asst.  Atty.  Gen.,  and  Chas.  C.  Black,  of  Law* 
ton,  for  plaintiff  in  error. 

Johnson  &  Stevens,  of  Lawton,  for  defend- 
ant in  error. 

McNeill,  J.  On  the  4th  day  of  January, 
1913,  one  Garrett  executed  a  chattel  mort- 
gage on  certain  personal  property  located  in 
Comanche  county  to  the  Bank  of  Lawton  to 


4=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


OkU 


LAKKFORD  r.  FIRST  NATIONAL  BANK 

(isSF.) 


67 


secure  an  Indebtedness  to  the  bank.  Tbe 
mortgage  was  not  acknowledged,  but  was 
witnessed  by  two  witnesses,  to  wit,  Frank  T. 
Blair  and  M.  A.  Wert.  Thereafter,  on  April 
25  and  28,  1913,  respectively,  Garrett  execut- 
ed two  chattel  mortgages  to  tbe  First  Na- 
tional Bank  of  Lawton  on  a  black  horse  nam- 
ed Dick,  which  horse  was  included  in  the 
mortgage  to  the  Bank  of  Lawton.  Tbe  note 
due  the  Bank  of  Lawton  was  not  paid,  and 
one  McCalmant,  acting  as  the  agent  of  the 
Bank  of  Lawton,  took  this  horse  under  the 
mortgage,  whereupon  the  First  National 
Bank  Instituted  a  replevin  action  to  recover 
possession  of  said  horse  by  virtue  of  Its  mort- 
gage. Thereafter  the  affairs  of  the  Bank  of 
Lawton  passed  into  the  hands  and  control  of 
tbe  bank  commissioner  of  tbe  state,  and  the 
latter  was  substituted  at  a  party  defendant 
in  the  proceedings.  Tbe  case  was  tried  on  an 
agreed  statement  of  facts. 

[1,2]  The  only  question  involved,  was  tbe 
effect  to  be  given  to  the  purported  mortgage 
executed  to  the  Bank  of  Lawton.  It  was  stip- 
ulated and  agreed  that  the  two  witnesses  to 
the  mortgage  executed  to  the  Bank  of  Law- 
ton  were  both  stockholders,  and  one  of  them 
also  a  director  in  tbe  bank  at  the  time  of  wit- 
nessing tbe  mortgage.  It  was  agreed  that,  at 
tbe  time  tbe  First  National  Bank  to<rik  Its 
mortgage,  it  did  not  examine  the  records  in 
tbe  office  of  the  register  of  deiedB  and  did  not 
have  actual  knowledge  of  ^he  mortgage  to  tbe 
Bank  of  Lawton.  Tbe  mortgage  of  the  Bank 
of  Lawton  was  filed  for  record  on  the  6th  day 
of  January,  1913,  in  tbe  office  of  tbe  register 
of  deeds. 

It  will  be  first  necessary  to  determine 
whether  this  is  a  valid  mortgage.  Does  tbe 
fact  that  tbe  same  is  witnessed  by  two  inter- 
ested persons  make  it  void?  Section  4036, 
Bevised  Laws  of  1910,  is  as  follows: 

"A  mortgage  of  personal  property  must  be 
signed  by  the  mortgagor.  Snch  signature  may 
either  be  attested  by  aclcnowledgment  before  any 
person  authorized  to  take  acknowledgments  of 
doeda,  or  it  may  be  signed  and  validated  by  tbe 
signature  of  two  persons  not  interested  therein. 
Mortgages  signed  in  the  presence  of  two  wit- 
nesses or  acknowledged  before  an  officer,  as  here- 
in provided,  shall  be  duly  admitted  of  record." 

[6]  It  is  the  interpretation  of  this  statute 
that  is  decisive  of  the  issues  in  the  case  at 
bar.  The  defendant  in  error  contends  that 
the  portion  of  the  statute  wherein  it  provides 
"that  tbe  same  may  be  signed  and  validated 
by  the  signature  of  two  persons  not  interest- 
ed therein"  refers  to  the  execution  of  the  in- 
strument, and  the  execution  is  not  complete 
nor  tbe  instrument  valid  until  signed  and  sub- 
scribed by  two  persons  as  witnesses  not  in- 
terested therein.  It  will  be  noticed  that  the 
first  portion  of  the  section  refers  to  how  a 
chattel  mortgage  may  be  executed,  and  the 
second  portion  refers  to  the  attestation.    The 


second  sentence  therein  is:  "Such  signature 
may  either  be  attested  by,"  etc.  It  then  pro- 
vides that  the  same  may  be  by  acknowledg- 
ment or  signed  and  validated  by  the  signature 
of  two  persons  not  interested  therein.  The 
word  "either"  means  one  of  two  ways,  as  de- 
fined in  the  case  of  Aldrich  v.  Bay  State 
Const.  Co.,  186  Mass.  489,  72  N.  EJ.  53,  where- 
in the  court  said: 

In  the  use  of  tbe  word  "either"  one  or  the 
other  of  two  is  meant  "Common  definitions  of 
the  word  are  'one  of  two';  'the  one  or  the 
other.'  But  the  word,  when  used  in  a  connec- 
tion which  implies  a  choice  of  action  on  the  part 
of  the  person  using  it,  indicates  that  tbe  op- 
tion is  in  tbe  person  who  is  to  do  the  act  in- 
volving the  choice." 

It  must  be  apparent  that  the  Legislature, 
when  they  used  the  language  "may  either  be 
attested,"  and  then  provided  two  methods  for 
the  attestation,  was  deferring  to  the  attesta- 
tion of  tbe  instrument,  and  provided  that  the 
same  might  be  attested  in  two  ways:  First, 
the  attestation  would  be  valid  if  tbe  instru- 
ment was  acknowledged  t)efore  a  person  who 
is  authorized  to  'take  acknowledgments  of 
deeds;  second,  the  attestation  was  valid 
when  the  instrument  was  signed,  and  vali- 
dated by  the  signature  of  two  persons  not  in- 
terested. The  words  "signed  and  validated," 
08  used  in  said  sentence,  must  refer  to  the 
sentence  which  it  is  a  portion  of,  and  re- 
fers to  tbe  attestaticm  of  the  Instrument,  and 
not  to  the  execution  thereof.  In  construing 
and  interpreting  statutes,  one  of  the  cardip 
nal  rales  is  to  look  to  the  origin  of  the  stat- 
utes and  the  different  acts  of  the  Legislature 
to  find  the  intent  of  the  lawmakers.  If  we 
look  to  the  origin  of  the  statute  relating  to 
ciiattel  mortgages  in  Oklahoma,  we  find  the 
statutes  of  1893  have  two  sections  which  we 
think  are  material  in  detwmlning  the  intent 
of  the  Legislature  in  the  Instant  case.  Sec- 
tion 8263,  Statutes  of  1803,  provides: 

"A  mortgage  of  personal  property  may  be 
made  in  substantially  tbe  following  form." 

The  form  of  the  mortgage  is  then  set  out, 
but  no  mention  is  made  of  witnesses,  nor  are 
blanks  left  indicating  that  any  are  required 
nor  does  it  make  provision  for  the  same  being 
acknowledged.  This  section  of  tbe  statute 
has  been  carried  forth  into  tbe  different  stat- 
utes of  Oklahoma,  and  is  now  section  4025, 
Revised  Laws  1010.  At  no  time  has  the  Leg- 
islature ever  attempted  to  change  this  form 
or  amend  tbe  section,  but  have  seen  fit  to  re- 
adopt  it  and  permit  it  to  stand  in  its  original 
form.  This  section  of  the  statute  is  substan- 
tially the  same  as  the  statute  of  South  Dako- 
ta wherein  they,  in  dealing  with  chattel  mort- 
gages, provided  a  form  for  ciiattel  mortgage. 

If  we  look  to  the  statute  of  1893  among 
the  sections  provided  for  the  filing  of  chattel 
mortgages,  and  the  effect  to  be  given  them 
when  filed  as  constructive  notice,  we  find  sec- 
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tlon  3276  of  the  Statutes  of  1893,  which  is  as 
follows: 

"A  mortgage  of  personal  property  must  be 
signed  by  the  mortgagor  in  the  presence  of  two 
persons,  who  must  sign  the  same  as  witnesses 
thereto,  and  no  further  proof  or  acknowledg- 
ment is  required  to  admit  it  to  be  filed." 

This  section  was  copied  exactly  from  the 
statutes  of  South  Dakota,  and  being  section 
4384  of  the  Comp.  Laws  of  Dakota  (1887). 
In  construing  said  statute,  the  Supreme  Court 
of  South  Dakota,  lu  the  case  of  Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  v.  Lee,  4 
S.  D.  495,  S7  N.  W.  238,  stated  as  foUows: 

"A  mortgage  <^  personal  property  is  valid  as 
between  the  parties  thereto,  and  as  to  subse- 
quent purcliasers  and  incumbrancers  having  ac- 
tual notice  of  such  mortgage,  though  it  may  not 
be  attested  by  any  subscribing  witness." 

"A  compliance  with  the  conditions  prescribed 
in  section  4384,  Comp.  Laws,  that  'a  mortgage 
of  personal  property  must  be  signed  in  the  pres- 
ence of  two  persons  who  mast  sign  the  same  as 
witnesses  thereto,'  is  only  required  in  order  that 
such  mortgage  may  be  entitled  to  be  filed  in  the 
office  of  register  of  deeds  o^  the  proper  county, 
and  operate  as  constructive  notice  to  creditors, 
subsequent  purchasers,  and  incumbrancers  who 
have  no  actual  notice  of  such  mortgage." 

And  while  section  327S  of  the  Statutes  of 
1893  was  still  in  force  and  effect  in  Okla- 
homa Territory,  and  was  carried  forth  into 
Wilson's  Ann.  Statutes  of  1903,  the  territorial 
Supreme  Court  of  Oklahoma,  in  construing 
that  section,  held  that  a  mortgage  not  attest- 
ed by  two  witnesses  was  valid  as  between  the 
parties,  and  that  the  witnesses  to  the  same 
were  only  an  essential  requisite,  that  the 
mortgage  might  be  entitled  to  be  filed  for 
record,  and  be  constructive  notice  to  subse- 
quent purchasers  and  Incumbrancers.  Stra- 
hom  Hutton-BJvans  Comm.  Co.  v.  Florer  & 
Bannerman,  7  Okl.  499,  54  Pac.  710;  Hess  v. 
Trigg,  8  Okl.  286,  57  Pac.  15».  Before  this 
section  was  amended,  the  territorial  Supreme 
Court  held  that  a  person  interested  in  a  chat- 
tel mortgage  was  not  disqualified  from  being 
an  attesting  vritness  to  the  mortgage.  Farm- 
ers' State  Bank  v.  Spencer,  12  Okl.  597,  73 
Pac.  297.  After  this  construction  had  been 
placed  upon  this  section  of  the  statute  both 
by  the  Supreme  Court  of  South  Dakota  and 
by  the  territorial  Supreme  Court  of  Okla- 
homa, the  Legislature  of  1907-08  proceeded 
to  amend  section  3275  of  the  Laws  of  1893, 
but  made  no  attempt  whatever  to  amend  sec- 
tion 3263  of  the  Laws  of  1893,  which  gave  the 
form  of  the  mortgage;  but  the  Legislature 
referred  to  the  fact  that  it  was  amending 
section  3275  of  ttie  Laws  of  1893,  and,  as 
amended,  we  now  have  section  4038  in  its 
present  form,  so  it  could-  not  be  said  that  the 
Legislature  was  attempting  to  amend  the 
form  of  mortgage,  or  to  provide  that  the  same 
was  invalid  unless  acknowledged  or  subscrib- 
ed by  two  disinterested  witnesses,  but  was 


amending  only  that  portion  of  the  section  of 
the  statute  which  refers  to  the  attestation  of 
the  Instrument  that  was  an  essential  requi- 
site only  for  the  purpose  of  being  entitled  to 
be  filed  for  record. 

It  was,  no  doubt,  the  intention  of  the  Leg- 
islature to  remedy  the  evil  they  thought  exist- 
ed by  reason  of  a  person  interested  in  a  chat< 
tel  mortgage  to  be  a  subscribing  witness  to 
the  same,  and  In  doing  so  provided  tliat  the 
witnesses  must  be  disinterested.  It  appears 
that  this  is  the  first  time  this  identical  ques- 
tion has  been  presented  to  this  court,  al- 
though this  court  has  In  the  cases  of  Gibson 
T.  Llnthlcum,  60  Okl.  181,  150  Pac.  908,  Dab- 
ney  v.  Hathaway,  51  Okl.  858,  162  Pac.  77, 
and  Merchants'  Nat.  Bank  of  Salllsaw  ▼.  Fra- 
zler,  158  Pac.  647,  held  that  a  mortgage  not 
witnessed  was  valid  as  between  the  parties. 
In  the  case  of  Blevlns  v.  Graham  (not  offi- 
cially reported)  de<dded  May  13,  1910,  182 
Pac.  247,  this  court  held  that  a  chattel  mort- 
gage not  witnessed  or  acknowledged  was  val- 
id as  between  the  parties,  and  if  a  subse- 
quent purchaser  or  Incumbrancer  bad  actual 
notice,  that  he  would  take  subject  to  the  pri- 
or mortgage,  but  from  a  reading  of  this  opin- 
ion it  does  not  appear  that  this  question  was 
argued  nor  presented  to  the  court,  nor  did 
the  court  in  these  opinions  attempt  to  Inter- 
pret this  section  of  the  statute. 

[3]  By  giving  to  this  statute  its  fair  inter- 
pretation and  considering  the  words  "signed 
and  validated"  in  connection  with  the  sen- 
tence of  which  they  are  a  part,  wtal<A  pro- 
vides that  the  attestation  may  either  be 
by  acknowledgment  or  by  the  signature  of 
two  witnesses,  the  same  must  be  construed 
to  refer  to  the  attestation  of  the  Instrument, 
and  not  to  the  execution  of  the  same.  Also 
looking  to  the  former  statutes  and  to  ascer- 
tain the  intent  of  the  Legislature  as  to  the 
evils  and  mischiefs  they  desire  to  remedy,  it 
must  be  said  that  the  evil  they  were  attempt- 
ing to  remedy  was  not  relating  to  the  execu- 
tion of  the  mortgage,  but  only  changed  the 
essential  requisite  that  was  necessary  to  en- 
title chattel  mortgages  to  be  filed  for  record. 
After  reaching  said  conclusion  it  follows  that 
the  chattel  mortgage  in  the  instant  case  was 
a  valid  and  subsisting  mortgage  as  between 
the  parties. 

[4,  J]  The  question  then  arises:  The  mort- 
gage being  attested  by  two  persons  who  were 
interested  therein,  but  said  fact  not  appear- 
ing upon  the  face  of  the  mortgage,  was  the 
same  entitled  to  be  recorded,  it  being  admit- 
ted that  the  witnesses  were  stockholders  and 
one  a  director  in  the  bank? 

There  are  two  different  rules  laid  down  in 
1  Corpus  Juris,  pp.  772  and  773: 

First.  "Where  the  statute  requires  an  instro- 
ment  to  be  acknowledged  or  proved  before  it  is 
entitled  to  registration,  the  record  of  an  instru- 
ment which  appears  on  its  face  to  have  been 
defectively  acknowledged  or  proved  will  not  im- 
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part  conatmctiye  notice  to  aubaequent  creditora 
and  purchasers  in  good  faith," 

Second.  "According  to  the  weight  of  author- 
ity, where  an  instrument  bearing  a  certificate 
of  acknowledgment  or  proof  which  is  regular  on 
ita  face  ia  presented  to  the  recording  officer,  it 
becomes  his  duty  to  record  it,  and  the  record 
thereof  will  operate  as  constructire  notice,  not- 
withstanding there  be  a  hidden  or  latent  defect 
in  the  acknowledgment;  but  there  are  author- 
ities in  which  a  contrary  view  has  been  as- 
■erted." 

The  case  at  bar,  under  the  agreed  state- 
ment of  facts,  comes  within  the  second  dassi- 
flcatlon.  The  Supreme  Court  of  this  state,  in 
the  case  of  Ardmoie  Nat.  Bank  t.  Briggs 
Machinery  &,  8utH>l7  Co.,  20  Okl.  427,  84  Pac 
533,  23  L.  B.  A.  (N.  S.)  1074,  129  Am.  St  Bep. 
747,  16  Ann.  Cas.  138,  the  court,  speaking 
through  Justice  Kane,  stated  as  follows: 

"The  acknowledgment  of  a  deed  of  trust  ex- 
ecuted  by  a  corporation  grantor  to  secure  pay- 
ment of  certain  promissory  notes  is  a  ministerial 
act.  Where  such  an  instrument  is  acknowledged 
before  a  notary  public,  who  was  at  the  time  a 
director  and  treasurer  of  the  grantor  corpora- 
tion, and  also  indebted  for  unpaid  subscriptions 
to  its  stock,  which  facts  were  known  to  the 
grantor,  but  there  was  nothing  on  the  face  of 
the  instrument  or  acknowledgment  indicating 
such  relationship,  the  deed  of  trust  was  entitled 
to  registration,  and  the  registry  thereof  was 
notice  to  subsequent  purchasers,  incumbrancers, 
or  lienors." 

While  the  above  case  arose  and  was  gov- 
erned by  the  laws  of  Indian  Territory,  still 
the  principle  Involved  is  the  same,  and  as 
laid  down  by  Corpus  Juris,  to  wit: 

"Where  the  attestation  of  the  instrument  ia 
regular  on  its  face,  and  the  sa^ie  is  presented 
to  the  recording  officer,  it  becomes  his  duty  to 
file  the  same,  and  the  record  thereof  operates 
as  constructive  notice."  ' 

Other  leading  cases  in  support  of  this  posi- 
tion are:  Fair  et  aL  v.  Citizens'  State  Bank 
of  SterUng,  70  Kan.  612,  79  Pac.  144,  67  l>. 
B.  A.  851;  Blanton  v.  Bostlc,  126  N.  C.  418, 
35  S.  B.  1035 ;  Boswell  v.  E^rst  Nat.  Bank  of 
Laramie,  16  Wyo.  161,  92  Pac.  624,  93  Pac. 
661;  Bank  of  Benson  v.  Hove,  45  Minn.  40, 
47  N.  W.  449.  The  cases  supporting  this  the- 
ory and  those  to  the  contrary  are  all  grouped 
In  the  notes  to  1  Corpus  Juris,  773. 

The  courts  that  are  In  accord  with  the  Su- 
preme Court  of  Oklahoma  have'  adopted  the 
rule  that,  where  an  Instrument  has-  been  ac- 
knowledged or  attested,  which  acknowledg- 
ment or  attestation  Is  regular  upon  its  face, 
but  the  officer  who  takes  the  acknowledg- 
ment or  witness  who  attests  the  same  are  dis- 
qualified by  reason  of  their  interest  therein, 
but  said  fact  does  not  appear  upon  the  face  of 
the  Instrument,  the  recording  or  filing  of  the 
instrument  for  record  Is  voidable,  and  not 
void,  and  the  same  Imparts  constructive  no- 
tice to  every  one  until  the  recording  of  the 
same  is  canceled  or  set  aside ;  and  the  same 


will  support  an  action  by  the  mortgagor 
therein  to  have  the  same  canceled  of  record 
by  reason  of  the  Interest  of  the  witnesses,  or 
the  person  who  has  taken  the  acknowledg- 
ment, but  until  the  same  is  canceled  or  pro- 
ceedings brought  to  cancel  the  same  it  is  of 
the  same  binding  force  and  effect  as  If  said 
defect  did  not  exist,  and  is  constructive  no- 
tice to  all  subsequent  purchasers  or  incum- 
brancers. The  courts  holding  to  the  contrary 
hold  that  the  recording  of  said  instrument, 
although  regular  on  its  face,  is  void,  and  is 
not  notice. 

The  decisions  of  our  court  being  In  accord 
with  the  weight  of  authorities  of  the  differ- 
ent states,  we  see  no  reason  why  the  same 
should  be  disturl>ed  at  this  time  or  our  for- 
mer opinion  not  followed.  It  therefore  fol- 
lows: 

First  That  the  chattel  mortgage  of  the 
Bank  of  lAwton  was  valid  as  between  the 
parties. 

Second.  From  the  fttct  tbat  the  same  was 
witnessed  by  two  persona  who  were  Interest- 
ed in  the  subject-matter,  but  such  dlsqnaUfl- 
catlon  did  not  appear  upon  the  face  of  the 
Instrument  the  same  was  entitled  to  be  re- 
corded. 

Third.  Hie  same,  having  been  recorded, 
was  constructive  notice  to  subsequent  pur- 
chasers and  mortgagees. 

Fourth.  That  the  dlsqnallflcatloin  of  the 
Witnesses  made  the  recording  of  the  Instru- 
ment voidable,  and  not  void,  and  the  same  is 
constructive  notice  until  set  aside  by  proper 
proceeding  tor  that  purpose. 

For  the  reasons  above  stated,  tlie  Judgment 
of  the  district  court  Is  reversed  and  remand- 
ed, with  directions  to  restore  the  property  to 
the  Bank  of  Lawton,  and,  In  case  the  same 
cannot  be  restored,  to  render  Judgment  for 
the  value  of  the  property,  which  was  agreed 
to  be  $100. 

RAINEY,  KANE,  HARBISON,  PITCH- 
FORD,  and  HIOQINS;  JJ.,  concur. 

SHARP,  J.  (dissenting).  On  the  4th  day 
of  January,  1913,  one  Garrett  attempted  to 
execute  to  the  Bank  of  Iiawton  a  chattel 
mortgage  on  certain  personal  property  locat- 
ed in  Comanche  county  to  secure  an  indebt- 
edness owing  by  him  to  the  bank.  The  mort- 
gage was  not  acknowledged  before  any  officer 
authorized  to  take  acknowledgments  of  deeds, 
but  was  witnessed  by  two  witnesses,  Frank 
T.  Blair  and  M.  A.  Wert  On  April  26  and 
28,  1913,  respectively,  Garrett  executed  to 
the  First  National  Bank  of  Lawton  two  chat- 
tel mortgages  on  a  portion  of  the  property 
Included  in  the  Bank  of  Lawton  mortgage. 
These  mortgages  were  also  witnessed  by  two 
witnesses.  The  note  due  the  Bank  of  Lawton 
not  being  paid,  one  McCalmant,  acting  as 
Its  agent,  took  possession  of  the  mortgaged 
property,  whereupon  the  First  National  Bank 
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InsUttited  a  replevin  acdon  to  recover  the 
possession  of  the  property  covered  by  Its 
mortgage.  Thereafter,  the  property  and  the 
affairs  of  the  Bank  of  Lawton  having  passed 
Into  the  hands  and  control  of  the  bahik  com- 
missioner, the  latter  was  substituted  as  a 
party  defendant  In  the  replevin  proceedings. 
The  case  was  tried  on  an  agreed  statement 
Of  facts;  the  only  question  involved  teing 
that  of  the  effect  to  be  given  the  first  mort- 
gage. It  was  stipulated  and  agreed  that 
Blatr,  one  of  the  witnesses  to  the  Bank  of 
Lawton  mortgage,  was  a  stockholder  In  said 
bank,  while  the  other  witness,  Wert,  was  a 
stockholder  and  director  therein,  and  that 
at  the  time  the  First  National  Bank  took 
its  mortgage  it  did  not  examine  the  records 
in  the  office  of  the  re^ster  of  deeds,  and, 
we  may  fairly  assume,  had  no  actual  knowl- 
edge of  the  prior  mortgage.  The  Bank  of 
Lawton  mortgage  was  filed  for  record  on  the 
8th  day  of  January,  1913,  in  the  office  of 
the  register  of  deeds  of  Comanche  county, 
and  did  not  disclose  upon  its  face  the  in- 
terest of  the  witnesses  thereto.  Such  being 
the  case.  It  is  insisted  that  the  mortgage, 
being  regular  oa  Its  face.  Imparted  con- 
structive notice  thereof  to  all  subsequent 
purchasers,  and  incumbrancers,  i  including 
the  First  National  Bank,  whose  mortgages 
are  admittedly  subsequent  in  point  of  time. 
The  statute  regulating  the  manner  of  the 
execution  of  mortgages  of  personal  property 
originally  required  that  the  mortgage  must 
be  signed  by  the  mortgagor  in  the  presence 
of  two  persons,  who  should  sign  the  same 
as  witnesses  thereto,  and  that  when  so  exe- 
cuted and  attested  no  further  proof  or  ac- 
knowledgment was  required  to  admit  such 
mortgage  to  be  filed  in  the  office  of  the  reg- 
ister of  deeds.  Section  3547,  Stat  1890;  sec- 
tion 3275,  Stat.  1893;  section  3583,  Rev.  & 
Ann.  Stat.  1903.  On  May  22,  1908  (Laws 
1907-08,  c.  67),  section  23  of  chapter  51  of  the 
Statutes  of  1893  (section  3275),  was  amended 
to  read  as  follows : 

"A  mortgage  of  personal  property  must  be 
signed  by  the  mortgagor.  Such  signature  may 
either  be  attested  by  acknowledgment  before 
any  person  authorized  to  take  acknowledgments 
of  deeds,  or  it  may  b«  signed  and  validated  by 
the  signature'  of  two  penions  not  interested 
therein.  Mortgages  signed  in  the  presence  of 
two  witnessea  or  acknowledged  before  an  officer, 
as  herein  provided,  shall  be  duly  admitted  of 
record."  Section  4427,  Comp.  Lews  1909 ;  sec- 
tion 4036,  Rev.  Laws  1910. 

Ordinarily  the  offices  of  an  acknowledg- 
ment are  merely  to  entitle  the  Instrument 
to  registration  to  give  It  effect  after  Its  de- 
posit for  record  or  registration,  as  construc- 
tive notice  to  persons  without  actual  notice 
and  to  authorize  its  admission  in  evidence 
without  any  other  proof  of  Its  execution  be- 
Injf  necessary  at  the  time  of  its  introduction. 
And,  In  the  absence  of  a  statute  making  the 


acknowledgment  essential  to  the'  validity 
of  the  instrument,  it  Is  very  generally  held 
that  the  acknowledgment  is  no  part  of 
the  contract  between  the  parties,  and  that 
an  acknowledged  instrument  is  valid  and 
effective  as  between  the  parties.  1  Corpus 
Juris,  747.  But  it  is  equally  true  that  it  is 
within  the  power  of  the  Legislature  to  pre- 
scribe acknowledgment  or  proof  as  an  es- 
sential prerequisite  to  the  validity  of  a  deed 
or  other  instrument,  and  where  this  is  re-_ 
quired  it  has  been  held  that  the  instrument 
does  not  acquire  any  effective  force  until 
it  has  been  acknowledged.  Does  the  statute 
requiring  that  a  mortgage  of  personal  prop- 
erty be  signed  and  validated  by  the  signature 
of  two  persons  not  Interested  therein  make 
the  execution  and  attestation  an  essential 
prerequisite  to  the  validity  of  snch  mort- 
gage, or  is  the  purpose  only  to  affect  the 
right  of  the  mortgage  to  registration  and  to 
authorize  Its  admission  In  evidence  without 
further  proof  of  its  execution?  The  lan- 
guage, it  vrtll  be  noted^  is  out  of  the  ordinary. 
It  requires  that  it  be  "signed  and  validated" 
by  the  signatures  of  two  disinterested  persons. 
To  validate  means  "to  render  valid ;  to  give 
legal  force  to;  to  confirm."  Webster's  Int. 
Diet  Until  the  mortgage  was  both  signed 
and  attested  in  the  manner  .prescribed  by 
the  statute  it  was  not  therefore,  valid.  The 
statute  requires,  not  that  the  mortgage  be 
signed  in  the  presence  of  one  witness,  but 
in  the. presence  of  two  witnesses.  Further- 
more, It  is  not  sufficient  that  the  mortgage 
be  signed  in  the  presence  of  two  witnesses, 
but  of  two  witnesses  not  Interested  in  the 
mortgage.  It  is  when  these  combined  re- 
quirements are  met  that  the  statute  makes 
the  mortgage  valid,  when  not  acknowledged 
before  some  person  authorized  to  take  ac- 
knowledgments of  deeds.  It  was  to  meet  the 
evil  of  permitting  Interested  parties  to  act 
as  witnesses  to  chattel  mortgages  in  which 
they  were  substantially  interested  that  the 
present  statute  was  enacted.  Rank  of  Ames 
V.  Lehr,  37  Okl.  1,  130  Pac.  288.  The  old 
statute  by  its  terms,  and  by  the  decisions  of 
the  court,  did  not  disqualify  those  interest- 
ed In  the  mortgage  from  acting  as  witnesses 
thereto.  Watts  v.  First  National  Bank,  8 
Okl.  645,  68  Pac.  782 ;  Farmers'  State  Bank 
V.  Spencer,  12  Okl.  597,  73  Pac.  297;  Kee  v. 
Ewlng,  17  Okl.  410,  87  Pac.  297;  Bank  of 
Ames  V.  Lehr,  37  Okl.  1,  130  Pac.  288.  With 
this  situation  in  mind,  the  Legislature  en- 
acted the  present  statute  requiring,  in  effect, 
that  where  the  mortgage  is  not  acknowledg- 
ed before  an  officer  authorized  to  take  ac- 
knowledgments, but  before  two  witnesses, 
in  order  to  make  valid  the  execution  thereof, 
it  should  be  signed  in  the  presence  of  two 
disinterested  witnesses.  These  views  find 
abundant  support  among  the  reported  cases, 
in  Clark  v.  Graham,  6  Wheat.  577,  5  L.  Ed. 
334,  the  deed  in  question  was  executed  In  the 


Digitized  by 


Google 


OM.) 


IiANKFORD  V.  FIRST  NATIONAL  BANK 
<!«»  P.) 


61 


presence  of  one  witness  only,  whereas  the  law 
of  Ohio  required  nil  deeds  for  land  to  be  exe- 
cuted In  the  presence  of  two  witnesses,  and 
It  was  held  to  be' perfectly  clear  that  no  title 
to  land  could  be  acquired  or  possessed,  unless 
according  to  the  laws  of  the  state  In  which 
the  land  was  situate;  that,  althongh  there 
were  no  negative  words  in  the  statute  per- 
taining to  the  execution  of  deeds  declaring 
deeds  for  the  conveyance  of  land  executed 
In  any  other  manner  to  be  void,  yet  this 
must  be  necessarily  Inferred  In  the  absence 
of  all  words  Indicating  a  different  legislative 
intent.  The  deed  was  held  to  be  void.  In 
Lewis  et  ux.  v.  Herrera,  10  Ariz.  74,  85  Pac. 
245,  Revised  Statutes  of  the  Territory  of 
Arizona  of  1901,  S  T25,  provided  that  every 
deed  of  conveyance  of  real  estate  must  be 
signed  by  the  grantor,  be  duly  acknowledged 
before  some  officer  authorized  to  take  ac- 
knowledgments, and  properly  certified  to  by 
him  for  registration.  It  was  held  In  an  ac- 
tion Involving  the  transfer  from  a  husband 
to  a  wife  that,  as  the  deed  had  not  been  exe- 
cuted in  the  manner  prescribed  by  law,  it  -was 
Insufficient  to  effect  a  conveyance  of  real 
estate.  The  case  was  appealed  to  the  Su- 
preme Court  of  the  United  States,  where  the 
judgment  of  the  Arizona  court  was  affirmed 
(Lewis  V.  Herrera.  208  U.  S.  309,  28  Sup.  Ct. 
412,  52  L.  Ed.  506),  the  second  paragraph  of 
the  syllabus  reading: 

"Acknowledgment  by  the  grantor  before  a 
proper  officer  ia  made  as  much  a  prerequisite  to 
the  validity  of  a  deed  as  the  signing,  by  Ariz. 
Rev.  Stat.  1901,  S  725,  providing  that  'every 
deed  or  conveyance  of  real  estate  must  be  duly 
acknowledged  before  some  officer  authorized  to 
take  acknowledgments,  and  properly  certified  to 
by  him  for  registration.'  " 

In  Forrester  v.  Reliable  Transfer  Co^  68 
Wash.  86,  109  Pac.  312,  Ann.  Cas..  1912A, 
1093,  It  appeared  ttom  the  certificate  of  the 
officer  that  it  was  acknowledged  only  by  the 
lessee.  The  statute  prescribing  the  duty  of 
the  officer  taking  the  acknowledgment  did 
not  appear  to  differ  materially  from  the 
Qsnal  statutes  governing  the  duties  of  such 
officers.  An  attempt  was  made  to  prove  ac- 
knowledgment of  its  execution  by  the  lessor 
by  parol  evidence  or  evidence  other  than  of 
a  certlBcate  of  a  legally  authorized  officer. 
The  court  said  in  rejecting  the  offer : 

"It  is  to  be  remembered  that  the  statutory 
requirement  as  to  acknowledgment  is  a  require- 
ment affecting  the  validity  of  tlie  lease,  and  is 
not  a  mere  prerequisite  entitling  it  to  public 
record,  as  in  many  states  is  the  only  office  or 
purpose  of  an  acknowledgment." 

In  Hendon  v.  White,  62  Ala.  597,  In  a 
scholarly  and  well-considered  opinion  by 
Chief  Justice  Brickell,  it  was  held  that  un- 
der the  provisions  of  the  Revised  Code  of  that 
state  no  conveyance  was  entitled  to  pass 
title  to  real  estate,  unless  attested  by  one. 


and,  where  the  grantor  could  not  write,  by 
two  witnesses,  or  acknowledged  before  a 
proper  officer.  The  opinion  reviews  a  number 
of  early  decisions,  including  Clark  v.  Graham, 
supra.  The  rule  announced  has  been  fre- 
quently followed  by  the  Supreme  Court  of 
Ohio.  Indeed,  It  appears  to  be  the  settled 
rule  of  decision  of  that  state.  Richardson 
V.  Bates,  8  Ohio  St.  257;  Smith's  Lessee  v. 
Hunt,  13  Ohio,  260,  42  Am.  Dec.  201;  Hout 
V.  Hout,  20  Ohio  St.  119. 

Holding,  as  we  do,  that  the  statute  pro- 
vides an  essential  prerequisite  to  the  valid- 
ity of  a  mortgage  of  personal  property,  and 
that  the  attesting  witnesses  mnst  not  be 
interested  In  the  mortgage,  we  conclude 
that  the  mortgage  given  the  l^ank  of 
Lawton  was  Ineffectual  unless  It  be  that  the 
Interest  Of  the  witnesses  be  not  such  as  would 
disqualify  them  under  the  statute.  Prior 
to  the  enactment  of  the  statute  pursuant  to 
which  the  mortgage  In  question  was  executed 
there  was  no  statutory  qualification  respect- 
ing attesting  witnesses  to  a  mortgage  of  per- 
sonal property.  This  fact  was  noted  In  Watts 
V.  First  National  Bank,  supra,  and  Farmers' 
State  Bank  v.  Spencer,  supra.  In  the  former 
case  the  attesting  witnesses  were  the  presi- 
dent and  cashier,  respectively,  of  the  bank 
to  which  the  mortgage  was  given,  and  it  was 
observed  in  the  opinion  that  the  court  would 
hot  conclude  therefrom  that  they  were  stock- 
holders or  that  they  had  any  financial  Inter- 
est in  the  bank,  in  the  absence  of  proof.  In 
Farmers'  State  Bank  v.  Spencer  one  of  the 
attesting  witnesses  was  a  stockholder  In  the 
mortgagee  bank.  The  court  in  the  opinion, 
however,  contented  Itself  with  simply  follow- 
ing Its  former  opinion  In  the  Watts  Case  and 
by  calling  attention  to  the  statute  at  the  time 
In  force.  In  Kee  v.  Ewing,  supra.  It  was 
said,  concerning  the  acknowledgment  of  the 
execution  of  a  written  Instrument  affecting 
real  estate,  the  authorities  required  that  the 
officer  could  not  acknowledge  the  execution 
of  the  Instrument  of  the  kind,  made  to  him- 
self, and,  using  the  court's  language: 

"We  think  they  are  equally  clear  that  an  offi- 
cer of  a  bank  who  is  o  stockholder  thereih  may 
not  take  an  acknowle<fcment  of  such  an  instru- 
ment made  to  secure  a  debt  made  payable  to 
the  bank,  and,  if  bo  taken  and  acknowledged, 
the  instrument  would  not  be  entitled  to  record, 
and  such  record,  if  made,  would  not  give  to  it 
the  force  and  effect  of  a  recorded  iastrument." 

In  that  case  the  mortgage  was  not  given 
to  the  bank,  but  to  one  Kee.  There  was  noth- 
ing on  the  face  of  the  mortgage  to  Indicate 
either  that  the  bank  had  any  Interest  In  the 
mortgage  or  that  the  bank  cashier  before 
whom  the  acknowledgment  was  taken  had  an 
Interest  In  the  bank  or  in  the  debt  secured 
by  the  mortgage,  though  It  was  found  that  the 
bank  was  In  some  way  Interested  in  the  note 
and  mortgage,  the  nature  and  extent  of  which 
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was  not  determined.  The  case  of  Ardmore 
National  Bank  v.  Briggs  Macb.  &  S.  Co.,  20 
Okl.  427,  94  Pac.  533,  23  L.  R.  A.  (N.  S.)  1074, 
129  Am.  St.  Rep.  747,  16  Ann.  Cas.  133,  in- 
rolved  tbe  execution  of  a  deed  of  trust  made 
in  the  Indian  Territory  and  a  Judgment  ren- 
dered by  the  United  States  Court  for  tbe 
Southern  District,  and  hence  the  Oklahoma 
statute  was  not  involved.  In  Bank  of  Ames 
V.  Lehr,  supra,  the  early  opinions  of  the 
court  based  on  the  old  statute  were  followed, 
though  attention  was  called  to  the  act  of 
May  22,  1908,  which  was  enacted  subsequent 
to  tbe  execution  of  the  mortgage  there  under 
consideration.  It  may  be  conceded,  under 
the  doctrine  of  corporate  entity,  that  a  stock- 
holder has  no  independent  ownership  in  the 
corporate  property.  If,  however,  the  corpo- 
rate property  is  enhanced  In  value,  the  stock- 
holder secures  the  benefit  of  such  enhance- 
ment by  the  increased  value  of  his  shares; 
and  while  in  a  given  case  this  benefit  may  be 
small,  in  another  case  it  may  be  large,  and 
it  will  not  do  to  say  that  the  amount  of  bene- 
ficial Interest  should  be  made  the  criterion  of 
diaqualification  on  the  ground  of  Interest. 
All  that  is  necessary  In  such  cases  is  to  give 
effect  to  the  plain  mandate  of  the  statute, 
and  require  that  the  witnesses  be  not  inter- 
ested, even  as  stockholders,  in  the  mortgage 
to  which  they  are  attesting  witnesses.  This 
rule  is  followed  by  a  great  majority  of  the 
decided  cases  of  tbe  courts,  as  will  be  seen 
from  an  examination  of  the  following  cases : 
Ogden  Building  Ass'n  v.  Mensch,  196  111. 
554,  63  N.  E.  1049,  89  Am.  St  Rep.  330;  WU- 
son  V.  Grless,  64  Neb.  792,  90  N.  W.  866; 
First  National  Bank  v.  Citizens'  State  Bank, 
11  Wyo.  32,  70  Pac  726, 100  Am.  St.  Rep.  925 ; 
Hayes  v.  Southern  Home  Bldg.  &  Loan  Ass'n, 
124  Ala.  663,  20  South.  627,  82  Am.  St.  Rep. 
216;  Bexar  Bldg.  &  Loan  Ass'n  v.  Heady, 
21  Tex.  av.  App.  154,  50  S.  W.  1079,  57  S. 
W.  583 ;  Winsted.  Savings  Bank  &  Bldg.  Ass'n 
.  V.  Spencer,  26  Conn.  195 ;  Betts-Bvans  Trad- 
ing Co.  V.  Bass,  2  Ga.  App.  718,  59  S.  E.  S; 
Southern  Iron  &  Equipment  Co.  v.  Voyles, 
138  Ga.  258,  75  S.  E.  248,  41  L.  R.  A.  (N.  S.) 
376,  Ann.  Cas.  1913D,  369;  Horbach  v.  Tyrrell, 
48  Neb.  614, 67  N.  W.  485,  489,  37  L.  R.  A.  437 ; 
Withers  V.  Balrd,  7  Wttts  (Pa.)  227,  32  Am. 
Dec.  754 ;  Bowden  v.  Parrlsh,  86  Va.  67,  9  S. 
B.  616,  19  Am.  St.  Rep.  874 ;  1  Corpus  Juris, 
802;  1  Devlin,  Real  Estate,  J  477B;  City 
Bank  of  Boone  v.  Radtke,  87  Iowa,  363,  64  N. 
W.  435 ;  Smith  v.  Clark,  100  Iowa,  605,  69  N. 
W.  1011 ;  Kothe  v.  Krag-Reynolds  Co.,  20  Ind. 
App.  293,  50  N.  B.694;  and  Florida  Savings 
Bank  v.  Rivers,  36  Fla.  575,  18  South.  850. 
While  there  are  some  cases  to  the  contrary, 


the  weight  of  authority  clearly  supports  the 
rule  announced  in  the  foregoing  opinions. 
Where,  as  in  this  Jurisdiction,  under  se<tlon 
4036  of  the  statute,  the  adcnowledgment  is 
an  essential  part  of  tbe  Instrument  and  nec- 
essary to  its  validity.  It  Is  clear  that  the  at- 
testing witnesses  must  be  disinterested.  Any 
other  view  would  circumvent  tbe  statute  and 
permit  its  willful  violation  with  impunity. 
The  question  in  no  wise  involves  the  duty 
of  the  recording  officer  in  receiving  and  fll; 
Ing  such  mortgages.  In  this  way  we  may 
give  effect  to  tbe  statute  requiring  the  sig- 
nature of  the  grantor  to  be  validated  by  the 
signature  of  two  i)er8ons  not  interested  there- 
in, while  to  hold  otherwise  would  permit  the 
mortgagee,  the  acts  of  whose  officers  vitiated 
the  Instrument,  to  reap  all  tbe  benefits  of  a 
valid  mortgage,  after  registration.  Sudi  was 
not  tbe  purpose  of  the  Legislature  in  enact- 
ing tbe  statute,  and  it  is  not  the  province  of 
the  courts  to  aid  parties  to  disregard  a  stat- 
ute which  they  themselves  have  violated,  as 
in  the  case  at  bar.  Tbe  mortgage  being  void 
for  want  of  due  execution,  its  subsequent 
registration  gave  it  no  efficacy.  From  what 
has  been  said  it  will  be  seen  that  tbe  follow- 
ing conclusions  are  properly  dednclble  from 
the  record : 

(1)  Section  4036,  Revised  Laws,  requiring 
a  mortgage  of  personal  property  to  be  signed 
by  the  mortgagor,  and  providing,  as  one 
method  of  Ita  execution,  that  It  may  "be  sign- 
ed and  validated  by  the  signature  of  two 
persons  not  Interested  therein,"  makes  the 
act  of  attesting  tbe  mortgagor's  signature  by 
witnesses  not  disqualified  by  interest  an  es- 
sential part  of  tbe  Instrument  and  necessary 
to  Its  validity  as  a  statutory  mortgage. 

(2)  A  mortgage  of  personal  property  given 
a  state  banking  corporation  not  acknowledg- 
ed before  an  officer  authorized  to  take  hc- 
knowledgrments  of  deeds,  but  attested  by  two 
stockholders  of  the  bank,  one  of  whom  was 
its  president,  is,  on  account  of  the  interest 
of  tbe  attesting  witnesses,  invalid.  Such 
mortgage,  although  filed  for  record  in  tbe 
proper  office,  is,  because  of  its  inherent  de- 
fect, in^ectual  to  Impart  constructive  no- 
tice to  subsequent  purchasers  or  Incumbranc- 
ers. 

(8)  A  stockholder  of  a  corporation  Is  an 
Interested  person  within  the  meaning  of 
section  4036,  Revised  Laws,  and  therefore 
disqualified  to  act  as  an  attesting  witness 
to  a  chattel  mortgage  made  to  such  corpora- 
tion. 

Entertaining  these  vlew.<$,  I  regard  the 
opinion  of  the  court  aa  Illogical  and  nnsound, 
and  therefore  dissent 
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STATE  V. 


STATB  ex  reL  WILKBRSON  v.  SUPERIOB 
COURT  OF  YAKIMA  COUNTY  et  «1. 
(No.  16422.)  , 

(Supreme  Court  of  Washington.    July  30,  1919.) 

1.  Divorce    ®=»182— JtrBisDicTiON— Appkals. 

Pending  an  appeal  in  a  divorce  action,  the 
lower  court  has  not  jurisdiction  to  modify  or 
alter  the  decree  as  far  as  relates  to  custody  of 
children,  but  such 'application  must  be  made  to 
Supreme  Court,  even  though  a  supersedeas  bond 
has  been  given. 

2.  DrrOBCE  «=>182— JtrnisDrcTioN. 

On  application  tty  a  party  to  a  divorce  ac- 
tion for  a  writ  to  prohibit  the  trial  court  from 
entering  a  decree  in  a  habeas  corpus  proceeding 
brought  to  obtain  possession  of  a  diild,  pending 
an  appeal,  the  Supreme  Court,  which  alone  has 
jurisdiction  of  questions  concerning  the  custody 
of  children  pending  the  appeal,  may  treat  the 
application  for  writ  of  prohibition  as  an  orig- 
inal application  for  custody  of  the  child. 

3.  Habeas    Cobfub    @=a99(3)  —  Custopt    or 
Chi£d. 

The  writ  of  habeas  corpus,  as  it  may  refer 
to  the  custody  of  minor  children,  does  not  in- 
volve the  question  of  personal  freedom,  and  the 
court  is  not  bound  by  a  purely  legal  right,  but 
is  called  on  to  give  consideration  to  claims 
founded  on  human  nature,  having  in  view  the 
welfare  of  the  diild. 

4.  DivoBCE  €=)182  —  Appeals  —  CtreroDT  or 
Child. 

On  application  in  the  Supreme  Court  for 
writ  of  habeas  corpus  to  obtain  custody  of  a 
child  and  to  enforce  a  decree  of  the  lower  court 
in  a  divorce  action,  in  which  an  appeal  is  pend- 
ing, the  court  will  leave  the  child  in  the  position 
in  which  it  was  when  the  appeal  was  taken ; 
the  record  disclosing  no  condition  inapplicable 
to  the  welfare  of  the  child. 

Department  1. 

Application  by  the  State,  on  the  relation 
of  Eimma  WUkerson,  to  prohibit  the  Superior 
Court  of  Yakima  County  and  others  from  en- 
tering an  order 'In  a  habeas  corpus  proceed- 
ing.   Writ  granted. 

Frank  J.  Allen,  of  North  Yakima,  for  plain- 
tiff. 
T.  J.  Ciaaey,  of  Seattle,  for  defendants. 
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mlnatlon  of  the  petition,  and  oa  June  13, 
1919,  the  petition  was  heard  and  the  decree 
was  modified  so  as  to  award  to  the  relator  the. 
custody  of  the  older  boy  and  the  girl  and  to 
award  to  the  husband  the  custody  of  the  oth- 
er boy.  The  relator,  being  dissatisfied  with 
this  modification,  gave  notice  of  appeal,  which 
was  perfected  by  furnishing  an  appeal  bond. 
Thereafter  the  father  sued  out  a  writ  of  habe- 
as corpus,  directed  to' the  relator,  for  the  pur- 
pose of  seturing  the  possession  of  the  boy, 
whose  custody  had  been  awarded  to  him  by 
the  original  decree  and  reawarded  by  the  de- 
cree as  modified.  Upon  the  return  of  the  writ 
the  relator  filed  a  plea  In  abatement  upon  the 
ground  that  an  appeal  had  been  perfected  In 
the  divorce  action.  This  plea  was  denied  by 
the  trial  Judge,  the  defendant  In  this  action, 
and  thereupon  this  application  was  made 
here  to  prohibit  the  defendant  from  entering 
an  order  in  the  hatteas  corpus  proceeding 
transferring  the  possession  of  the  boy  to  his 
father. 

This  court  has  early  decided,  and  consist- 
ently followed  that  decision,  that  upon  an  ap- 
peal being  taken  from  an  order  modifying  a 
divorce  decree,  the  fact  of  such  appeal  may 
be  set  up  by  plea  in  abatement  In  defense 
to  a  subsequent  action  by  either  of  the  parties 
seeking  to  have  the  custody  of  the  children 
changed  during  the  pendency  of  such  appeal; 
that  the  Supreme  Court,  after  the  appeal  has 
been  taken,  possesses  the  sole  power  to  make 
orders  with  reference  to  the  custody  of  the 
children;  and  that  all  applications  for  such 
change  must  be  addressed  to  this  court.  Irv- 
ing V.  Irving,  26  Wash.  122,  86  Pac.  123; 
Gust  V.  Gust,  71  Wash.  75,  127  Pac.  666. 

In  State  ex  rel.  Davenport  v.  Polndexter, 
45  Wash.  37,  87  Pac.  1069,  a  writ  of  habeas 
corpus  applied  for  in  the  Supreme  Court  was 
denied  where  the  custody  of  a  minor  child 
had  been  awarded  to  the  mother  and  appeal 
had  been  taken  from  that  order  and  a  super- 
sedeas bond  filed;  the  court  holding  that 
the  filing  of  the  supersedeas  bond  did  not 
give  the  parties  In  whom  the  custody  had 
rested  at  the  time  of  the  commencement  of 
the  action  the  right  to  resume  such  custody, 
since  the  welfare  of  the  chUd  was  the  pri- 
mary consideration. 


MACKINTOSH,  J.  A  decree  of  divorce 
was  entered  on  April  12,  1915,  by  the  terms 
of  which  there  was  awarded  to  the  relator 
the  custody  of  a  minor  daughter  and  to  the 
father  the  custody  of  two  minor  boys.  On 
March  19,  1919,  the  relator  filed  a  petition 
In  the  divorce  action,  asking  to  have  the  de- 
cree modified  so  as  to  award  her  the  custody 
of  all  three  children,  who  at  the  time  of  the 
filing  of  the  petition  she  had  in  her  actual 
care  and  control.  A  restraining  order  was 
made  prohibiting  the  father  from  interfering 
with  this  care  and  custody  pending  the  deter- 


"In  such  a  proceeding  as  this,  we  do  not  think 
the  giving  of  a  supersedeas  bond  has  any  ef- 
fect whatever  upon  the  possession,  custody,  and 
control  of  the  minor  children  in  question.  It 
being  presumed  that  the  order  of  the  trial  judge 
was  correct,  and  that  he  was  actuated  by  a 
consideration  for  the  minors'  welfare,  it  would 
be  against  public  policy  to  have  that  welfare 
imperiled  during  an  appeal,  in  the  absence  of  a 
statute  clearly  permitting  the  staying  of  such 
orders.  The  trial  court  bad  jurisdiction  to  take 
said  children  into  its  possession,  if  it  believed 
that  their  physical  or  moral  welfare  or  other 
substantial  interests  necessitated  such  action. 
When  the  appeal  was  perfected,  this  court  be- 
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came  investecl  with  jurisdiction  to  make  such 
orders  as  the  welfare  and  necessities  of  said 
minors  might  demand.  If,  as  contended  by  re- 
lator, the  present  situation  of  these  minors  is 
so  unsuitable  as  to  menace  their  physical  or 
moral  welfare  or  other  substantial  interests,  the 
question  of  an  appropriate  change  could  doubt- 
less be  considered  by  this  court  upon  a  proper 
showing.  Irving  v.  Irving,  26  Wash.  122,  66 
Pac.  123.  But  such  a  matter  is  not  before  us 
at  this  time.  Belators  ttre  basing  their  right 
to  the  immediate  possession  of  said  children  up- 
on the  sup'ersedeas  bond  given  as  aforesaid. 
The  giving  of  such  bond  does  not  entitle  them 
to  such  possession." 

This  case,  however,  was  distinguislied  and 
Its  operation  restricted  in  the  later  case  of 
State  ex  rel.  Clark  v.  Mackln,  90  Wash.  80, 
155  Fac.  398,  being  a  case  very  similar  to 
the  one  now  under  consideration.  There  the 
custody  of  a  child  had  been  awarded  to  two 
persons  for  alternate  periods,  and  an  appeal 
had  been  taken  to  this  court  from  that  de- 
cree. The  child  was  not  delivered  to  the  re- 
lator, who,  according  to  the  decree,  was  en- 
titled to  its  possession  on  January  1,  1916. 
The  relator  then  made  application  to  the 
court  for  an  order  directing  the  compliance 
with  that  part  of  the  decree  which  directed 
that  the  child  should  be  placed  in  tl)e  relat- 
or's custody.  The  court  refused  to  do  this  on 
the  ground  that  it  lacked  Jurisdiction,  since 
the  appeal  was  pending  in  the  Supreme 
Court,  and  an  application  was  then  made  in 
this  court  for  a  writ  of  mandate  to  compel 
the  lower  court  to  enforce  its  decree.  We 
held: 

"In  the  case  at  bar,  an  appeal  is  pending. 
The  child  is  in  the  possession  of  the  sister  of 
defendant,  who  has  been  found  to  be  worthy. 
Whether  the  respondent  had  jurisdiction  to  ex- 
ecute bis  decree  by  ordering  the  child  turned 
over  to  the  parents  of  the  relator  is  of  little  con- 
sequence; for  granting,  as  the  relator  admits, 
that  the  jurisdiction  to  make  any  order  for  the 
protection  and  welfare  of  the  child  is  in  this 
court,  and  having  jurisdiction  in  virtue  of  the 
petition  of  the  relator,  we  shall,  in  the  exercise 
of  that  jurisdiction,  treat  the  refusal  of  the 
respondent  as  a  finding  that  the  welfare  of  the 
child  will  not  be  jeopardized  by  allowing  it  to 
remain  where  it  is  pending  the  appeal.  The 
custody  of  the  child  being  given  to  the  parents 
of  relator  and  to  the  sister  of  defendant  for 
equal  and  alternating  periods,  neither  party 
can  claim  that  the  particular  time  in  which 
they  shall  have  such  custody  is  of  legal  conse- 
quence. It  does  not  go  to  the  welfare  of  the 
child,  and  that  is  the  only  thing  this  court  or 
the  superior  court  will  inquire  into." 

[1-4]  The  law  Is,  as  we  understand  it,  that 
pending  an  appeal  in  such  cases  the  lower 
court  has  not  jurisdiction  to  modify  or  alter 
the  decree  as  It  may  relate  to  the  custody  of 
children,  but  that  such  application  must  be 
made  to  the  Supreme  Court,  and  that  the  giv- 
ing of  a  supersedeas  bond  does  not  suspend 


the  operation  of  the  decree  In  actions  of  this 
character,  as  it  relates  to  the  castody  of  the 
child:  The  Clark  Case,  above,  having  been 
an  application  for  a  writ  of  mandamus  to 
compel  the  trial  court  to  enforce  its  decree, 
and  this  court  having  treated  the  applicatioa 
as  an  original  application  in  this  court,  re- 
lating to  the  custody  of  the  child,  we  may 
here  treat  this  application  for  a  writ  of  pro- 
hibition in  the  same  manner,  and,  as  in  the 
Clark  Case,  determine  fronf  the  record  that 
there  is  no  serious  question  concerning  the 
worthiness  of  the  mother  or  father ;  the  trial 
court  having  seen  fit  to  award  children  to 
each  of  them,  and  pending  the  hearing  al- 
lowed the  relator  to  have  all  the  children  in 
her  care  and  keeping.  In  tbe  Clark  Case  the 
relator  was  attempting  to  enforce  the  decree 
by  applying  for  an  order  compelling  Its  ob- 
servance, while  in  this  case  the  same  result 
is  sought  to  be  obtained  by  means  of  a  writ 
of  habeas  corpus  while  the  appeal  is  pending. 
In  neither  case  could  the  trial  court  take  any 
further  steps  in  regard  to  the  custody  or  con- 
trol of  the  child,  no  matter  what  the  form 
of  the  proceeding  in  which  such  steps  were 
sought  to  be  taken.  The  writ  of  habeas  cor- 
pus, as  it  may  refer  to  the  custody  of  minor 
children,  does  not  involve  tbe  question  of 
personal  freedom,  and  tbe  court  in  passing 
upon  such  writs  is  dealing  with  a  matter  of 
an  equitable  nature  and  is  not  bound  by  a 
purely  legal  right,  but  is  called  upon  to  give 
consideration  to  claims  founded  on  human 
nature  and  such  claims  as  are  just  and  equi- 
table, having  in  view  the  welfare  of  the 
child.  The  fundamental  Idea  of  the  writ  of 
liabeas  corpus  is  to  set  at  large  those  who 
are  illegally  restrained  of  their  liberty ;  but 
when  the  subject  of  the  writ  is  a  child,  the 
court  is  not  to  stop  with  the  mere  removal 
of  the  illegal  restraint,  but  can  go  further  and 
transfer  the  custody  from  one  person  to  an- 
other. These  are  matters  which  are  left  In 
the  discretion  of  tbe  court  seeking  to  pro- 
mote the  well-being  of  the  child.  The  trial 
court  not  having  power  to  change  the  decree 
during  the  appeal,  the  application  for  tbe 
writ  should  have  been  presented  to  this  court. 
This  court  has  exclusive  jurisdiction,  and 
was  the  forum  in  which  any  proceeding 
should  be  instituted  which  affected  the  ques- 
tion we  are  here  discussing.  Considering 
this  as  an  applicatl«n  here,  what  we  have 
said  in  regard  to  the  fitness  of  the  parties 
w«uld  be  determinative  of  the  matter,  and  the 
record  disclosing  no  condition  inimicable  to 
the  welfare  of  the  child,  all  parties  interest- 
ed should  remain  In  the  position  in  which 
they  were  when  the  appeal  was  taken. 
The  writ  of  prohibition  is  granted. 

HOI/COMB,  C.  J.,  and  MAIN,  TOLMAN. 
and  MITCHELL,  JJ.,  concur. 
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GREAT  NORTHERN  RT.  CO.  v.  STEVENS 
COUNTY.  (No.  15288.) 

(Supreme    Court    of   Washington.    -Aag.    IS, 
1910.) 

1.  CorrNTiES  €=s>190(2)— Tax  Lnnx  —Neces- 
sary GoVEBiVMENTAIi   EXPENSES. 

A  county  cannot  levy  a  tax  for  current  ex- 
penses to  exceed  eight  mills,  as  provided  by 
Rem.  Code  1915,  §  9213,  even  though  such  levy 
is  made,  in  pursuance  of  section  9212,  to  cover 
necessary  expenses  to  be  incurred  for  the  main- 
tenance of  the  governmental  functions  of  the 
county  for  the  ensuing  year. 

2.  CoxmTzcs  «=s>24— FuHonowB— PowEBS. 

Counties,  though  legal  entities,  and  in  a 
sense  municipal  corporations,  are  but  political 
subdivisions  of  the  state,  and,  as  such,  are  but 
agencies  of  the  state,  subject  to  legislative  con- 
trol. 

3.  Counties  «=>190(1)  — «Poweb  to  Tax  — 

CONBTITUTIONAI.  PROTISIOK. 

Neither  Const  art.  7,  {  9,  article  11,  |  12, 
nor  any  other  constitutional  provision,  vests  a 
county  with  the  power  to  levy  taxes ;  the 
power  of  a  county  to  tax  existing  only  by  grant 
from  the  sovereign  state. 

4.  Counties  <S=>196(8)— Action  bt  Taxpat- 
eb—Appeai/— Disposition. 

On  appeal  from  a  judgment  for  defendants, 
in  an  action  by  a  taxpayer  to  recover  taxes  il- 
legally levied  and  to  enjoin  county  authorities 
from  expending  the  taxes  collected,  or  to  be  col- 
lected, the  case  will  be  disposed  of  as  though 
it  is  simply  one  on  the  part  of  the  taxpayer 
seeking  recovery  of  the  amount  unlawfully  ex- 
acted from  it;  no  temporary  injunction  having 
issued  in  the  case,  and  the  recprd  not  showing 
the  circumstances  under  which  other  taxpayers 
may  have  paid  the  illegal  levy,  nor  what  their 
several  rights  might  be  with  reference  thereto. 

Department  2. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty ;  Sara  B.  Hill,  Judge. 

Action  by  the  Great  Northern  Railway 
Company  against  Stevens  County.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

F.  V.  Brown,  of  Seattle,  and  Thomas  Bal- 
mer,  of  Spokane,  for  appellant. 

Osee  W.  Noble  and  L.  B.  Donley,  both  of 
Colvllle,  for  respondent. 

PARKER,  J.  The  plaintiff  railway  com- 
pany seeks  recovery  of  the  sum  of  $1,628, 
which  it  claims  was  illegally  exacted  from  it 
by  the  taxing  officers  of  Stevens  county  In 
March,  1918,  npon  its  property  in  that  coun- 
ty, assessed  and  levied  In  the  year  1917.  A 
trial  upon  the  merits  in  the  superior  court 
for  that  county,  sitting  without  a  Jury,  re- 
sulted in  Judgment  denying  to  the  railway 
compan/'the  relief  prayed  for,  from  which  it 
has  appealed  to  this  court. 
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The  controlling  facts  are  not  In  dispute, 
and  may  be  summarized  as  follows :  in  Octo- 
ber, 1917,  the  board  of  county  commissioners, 
at  its  regular  session  held  for  that  purpose, 
voted  an  amount  for  the  county  current  ex- 
pense fund  for  the  ensuing  year  to  be  raised 
by  a  tax  upon  the  taxable  property  within 
the  county,  which  called  for  a  levy  of  9.3 
mills  on  each  dollar  of  the  assessed  value  of 
such  property;  and  thereupon  voted  and 
made  such  levy  of  9.3  mills.  The  total  as- 
sessed value  of  the  railway  company's  pr<^- 
erty  within  the  county  was  In  amount  such 
that,  had  the  levy  been  8  mills  instead  of  9.3, 
the  railway  company  would  have  been  re- 
quired to  pay  $1,628  less  in  taxes  for  that 
year  than  was  exacted  from  it.  On  March  6, 
1918,  the  taxes  having  bec6me  due,  the  rail- 
way company  was  compelled  to  pay  and  did 
pay  to  the  county  treasurer  the  full  amount 
levied  and  assessed  against  its  property,  in- 
cluding the  excess  of  $1,628,  resulting  from 
the  excess  levy  of  1.3  mills,  then  claiming 
and  protesting  such  excess  levy  of  1.3  mills 
to  be  Illegal  and  made  wholly  without  legal 
authority.  It  Is  to  recover  from  the  county 
an  amount  equal  to  this  claimed  excessive 
amount  of  $1,628,  so  exacted  and  paid  by  the 
railway  company,  that  it  commenced  this 
action  in  the  superior  court  for  Stevens 
county  In  May,  1918. 

[1]  The  only  express  power  to  be  found  In 
our  statutes  authorizing  boards  of  county 
commissioners  to  levy  taxes  for  "county  cur- 
rent expenses"  is  found  in  section  9213,  Rem. 
Code,  which  reads  as  follows : 

"For  the  purpose  of  raising  a  revenue  for  tbn 
state,  county  indebtedness,  county  current  ex- 
pense, school,  road  and  other  purposes,  the 
board  shall,  at  said  October  session,  levy  a  tax 
on  all  taxable  property  in  the  county,  as  shown 
by  the  assessment  roll,  sufficient  for  such  pur- 
poses: Provided,  that  state  tax  shall  not  ex- 
ceed the  amount  levied  by  the  state  board  of 
equalization ;  the  tax  for  payment  of  county  in- 
debtedness shall  not  exceed  five  mills;  the  tax 
for  payment  of  county  current  expense  shall  not 
exceed  eight  mills;  the  school  tax  shall  not  ex- 
ceed eight  mills,  except  for  districts  in  cities 
of  ten  thousand  or  more  inhabitants,  where  it 
shall  not  exceed  ten  mills,  unless  the  board  of 
directors  thereof  shall  by  unanimous  consent  of 
all  its  members  determine  upon  a  greater  levy, 
not  exceeding  two  per  cent ;  the  road  tax  shall 
not  exceed  five  mills;  the  bridge  tax  shall  not 
exceed  three  mills,  and  all  other  taxes  shall  be 
in  accordance  with  the  laws  of  the  state." 

This  section  not  only  constitutes  the  only 
express  statutory  grant  of  power  to  boards 
of  county  commissioners  to  levy  taxes  for 
county  current  expenses,  but  It  also  contains 
an  express  limitation  upon  that  grant  of 
power,  to  wit,  that  "the  tax  for  payment  of 
county  current  expense  shall  not  exceed  eight 
mills."  It  Is  argued  by  counsel  for  the  coun- 
ty that  the  limitation  in  this  section  upon  the 
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levy  for  county  current  expenses  to  8  mills  is 
subject  to  the  exception  that  In  case  an  8- 
mlll  levy  will  not  produce  enougb  funds  to 
pay  the  necessary  current  expenses  of  the 
county  for  the  ensuing  year,  that  is,  the  ac- 
tual necessary  expense  of  maintaining  the 
several  departments  of  the  county  govern- 
ment, the  board  Is  authorized  to  make  a  levy 
sufficient  therefor  In  excess  of  8  mills.  Coun- 
sel for  the  county  invoke  by  way  of  analogy 
the  general  rule  that  the  constitutional  debt 
limit  is  not  applicable  to  the  incurring  of  ob- 
ligations by  the  county  In  the  maintaining  ot 
its  necessary  governmental  functions,  and 
rely  upon  the  showing  made  in  this  case,  as 
claimed  by  them,  that  all  the  items  of  the 
estimate  of  expense,  payable  out  of  the  cur- 
rent expense  fund,  made  in  pursuance  of  sec- 
tion 9212,  Rem.  Code,  are  necessary  expenses 
to  be  Incurred  In  the  maintenance  of  the 
governmental  functions  of  the  county  for  the 
ensuing  year.  While  the  arguments  of  coun- 
sel on  both  sides  or  this  case  are  directed  al- 
most wholly  to  the  question  of  such  necessity 
for  the  incurring  of  the  expenses  for  certain 
of  the  several  items  specified  in  the  estimate 
of  current  expenses  for  the  ensuing  year,  we 
fhtnk  the  reason  of  the  rule  of  the  exception 
touching  the  constitutional  debt  limit  of 
counties  has  no  application  in  this  controver- 
sy. As  we  view  the  law,  it  does  not  follow 
that  because  the  board  of  county  commission- 
ers may  have  in  certain  cases  of  necessity  the 
implied  power  to  incur  obligations  for  current 
expenses  of  the  county  government  beyond 
the  constitutional  debt  limit,  it  may  levy  a  tax 
in  excess  of  the  amount  which  this  statute  has 
prescribed  and  expressly  limited.  There  are 
decisions  of  the  courts  which  seem  to  hold 
that  ordinarily  the  granting  of  power  to  the 
governing  bodies  of  counties  and  municipali- 
ties to  incur  obligations  of  a  particular  char- 
acter Implies  the  power  to  levy  taxes  to  pro- 
vide funds  for  the  payment  of  such  obliga- 
tions. But  no  decision  has  come  to  our  no- 
tice which  holds  that  an  express  statutory 
limitation  upon  the  taxing  power  of  such 
governing  boards  may  under  any  circum- 
stances l>e  exceeded. 

[Z]  Ih  the  text  of  volume  1  of  Cooley  on 
Taxation,  at  page  466  (3d  Ed.)  that  learned 
author  says : 

"The  fact  that  the  state  creates  municipal 
governments  does  not  by  implication  clothR 
them  with  the  power  to  levy  taxes.  That  power 
must  be  conferred  in  terms,  or  must  result  by 
necessary  implication  from  the  language  made 
use  of  in'  the  law.  But  it  is  not  requisite  that 
any  particular  technical  or  legal  terms  shall  be 
made  use  of  in  giving  the  power;  it  is  enough 
that  the  purpose  is  apparent,  and  that  on  a  fair 
construction  of  the  language  employed  the  Leg- 
islature must  be  deemed  to  have  intended  that 
the  power  should  exist.  Where  authority  to 
contract  debts  is  given,  authority  to  tax  for 
their  satisfaction  may  be  deemed  given  also, 
without  express  words  to  that  effect,   if  such 


appears  to  be  the  intent  of  the  Legislature ;  but 
an  implication  to  that  effect  is  not  a  necessary 
one,  and  a  person  who  contracts  with  the  munic- 
ipality must  take  notice  ol  its  power  to  tax, 
and  of  any  limitations  thereof  that  may  exist." 

This  statement  of  the  law  it  would  seem  is 
especially  applicable  to  oounties  and  their 
governing  bodies;  since  counties,  though 
legal  entities,  and  in  a  sense  municipal  corpo- 
rations, are  but  political  subdivisions  of  the 
state,  and  as  such  are  but  agencies  of  the 
state,  subject  to  legislative  control.  Even 
our  Constitution,  in  section  1  of  article  11, 
refers  to  counties  as  "legal  subdivisions  of 
the  state."  7  R.  C.  L.  923,  936;  15  C.  J.  388, 
420,  632. 

In  the  text  of  Corpus  Juris,  at  the  page 
last  cited,  it  is  said : 

"A  county  has  no  inherent  power  to  levy  tax- 
es, but  the  power  is  dependent  on  legislation." 

This  view  of  the  law  is  abundantly  sup- 
ported by  the  decisions  of  the  courts  there 
cited,  among  which  we  note  the  following: 
Albany  Bottling  Co.  v.  Watson,  103  Ga.  503, 
30  S.  E.  270;  Booth  v.  Opel,  244  111.  317,  91 
N.  B.  458;  Russell  County  v.  Hill,  164  Ky, 
360,  175  S.  W.  988 ;  Jackson  v.  Couimission- 
ers,  171  N.  C.  379,  88  S.  E.  621;  Obenchaln  v. 
Daggett,  68  Or.  374, 137  Pac.  212. 

The  last-dted  case,  while  recognizing  the 
rule  as  stated  in  the  above  quotations  from 
Cooley  on  Taxation  and  Corpus  Juris,  is  of 
interest  as  showing  under  what  circumstanc- 
es the  power  of  taxation  will  be  Implied  from 
the  power  to  incur  debts  and  obligations  on 
the  part  of  the  county;  there  being  no  ex- 
press statutory  limitation  upon  the  taxing 
power  involved  in  that  case.  Our  decisions 
in  Meehan  v.  Shields,  57  Wash.  617,  107  Pac. 
835,  and  State  ex  rel.  Clausen  v.  Burr,  65 
Wash.  524,  118  Pac.  639,  are  in  harmony  with 
the  law  as  stated  In  the  above  quotations 
from  Cooley  ou  Taxation  and  Corpus  Juris. 
We  think  it  is  quite  plain  that  there  Is  noth- 
ing in  our  statute  law  which  lends  support  to 
the  view  that  a  board  of  county  commission- 
ers has  the  implied  authority  to  exceed  the 
tax  levying  power  prescribed  and  limited  by 
the  express  provisions  of  section  9213,  Rem. 
Code,  above  quoted. 

[3]  When  we  look  to  our  state  Constitui 
tlon,  it  appears  equally  plain  that  no  tax 
levying  power  is,  by  the  terms  of  that  docu- 
ment, vested  in  counties  or  county  authori- 
ties; but  that  such  power  can  exist  only  by 
grant  from  the  sovereign  state,  which,  of 
course,  means  by  legislative  enactment  In 
section  9  of  article  7  of  the  Constitution  we 
read: 

"All  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes." 

And  In  section  12  of  article  11  we  read: 

"The  Legislature  shall  have  no  power  to  im- 
pose taxes  upon  counties,  cities,  towns,  or  other 
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the  power  to  assess  and  collect  taxes  for  such 
purposes." 
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We  find  no  langnage  In  our  state  Constitn- 
tlon  coming  any  nearer  tUan  these  provisions 
to  granting  the  power  of  taxation  to  the  gov- 
erning bodies  of  counties  or  municipal  corpo- 
rations, other  than  cities  of  the  first  dass 
navlDg  power  to  frame  and  adopt  their  own 
charters.  It  seems  plain  to  us  that  this  lan- 
guage does  not  grant  such  power,  but  leaves 
It  to  be  granted  by  the  Legislature,  attended 
by  such  conditions  and  limitations  as  that 
body  may  prescribe.  We  conclude,  therefore, 
that  the  tax  levy  n^ade  by  the  board  of  coun- 
ty commissioners  for  Stevens  county,  to  the 
extent  that  It  is  In  excess  of  8  mills,  was 
made  wholly  without  authority  of  law,  and 
that  the  railway  company  Is  entitled  to  relief 
therefrom. 

[4]  In  its  complaint  the  railway  company 
prays  In  behalf  of  itself  and  all  other  tax- 
payers of  the  county  similarly  situated,  and 
bere  makes  contention,  that  the  county  au- 
thorities "be  perpetually  enjoined  and  re- 
strained from  expending  any  of  the  amount 
of  taxes  collected  or  to  be  collected  by  reason 
of  said  excessive  levy."  In  view  of  the  fact 
that  there  was  no  temporary  injunction  is- 
sued In  this  case,  looking  to  the  preservation 
of  the  funds  In  the  manner  prayed  for,  that 
the  year  1918,  for  which  the  tax  levy  bere 
Involved  was  made,  during  which  it  became 
collectable  and  was  to  be  expended,  has  long 
since  expired,  that  we  have  in  this  record  no 
means  of  knowing  the  circumstances  under 
which  the  several  taxpayers  may  have  paid 
to  the  county  treasurer  the  excessive  levy, 
and  cannot  tell  what  their  several  rights 
would  now  be  with  reference  thereto,  we 
think  it  is  impractical  to  go  farther  in  this 
cose  than  to  award  the  railway  company 
judgment  for  the  amount  of  illegal  tax  which 
it  was  compelled  to  pay.  We  therefore  dis- 
pose of  the  case  as  though  it  were  simply  one 
on  the  part  of  the  railway  company  seeking 
recovery  of  the  amount  of  taxes  unlawfully 
exacted  from  it,  leaving  other  taxpayers  free 
to  enforce  such  rights  as  they  may  possess. 

The  Judgment  is  reversed  and  the  cause 
remanded  to  the  superior  court  for  Stevens 
county,  with  direction  to  enter  a  Judgment 
In  favor  of  the  railway  company  and  against 
the  county  for  the  amount  of  $1,628,  with 
legal  Interest  from  March  6,  1918,  the  date 
on  which  the  railway  company  was  compelled 
to  and  did  pay  the  excessive  and  illegal  tax 
In  that  snm. 

HOrXJOMB,  O.  3„  and  BRIDGES, 
MOUNTS,  and  PULIiERTON,  JJ.,  concur. 


STATE  ex  rel.  PORT  OF  SEATTLBS  v. 

WARDAtXs  County  Auditor  (LIPPI; 

Intervener).     (No.  15324.) 


(Supreme  Court  of  Washington.    July  21, 1919.) 

1.  Constitutional  Law  «=»32  —  Self-Exe- 
cuting  Pbovisions. 

Const,  art  4,  |  13,  article  11,  {  .8,  article 

2,  S  25,  and  artide  S,  |  26,  prohibiting  increase 
in  compensation  of  public  officers  daring  their 
term  of  office,  are  prohibitory  in  their  nature, 
are  self-executing,  binding  alike  upon  the  au- 
thority empowered  to  fix  salaries  or  compensa- 
tion of  public  officers,  whether  the  Liegislature 
or  a  board  or  commission,  or  Legislature  with 
concurrence  of  electorate. 

2.  Omcsas  «=3>100(2)— CoMrawsATioN— "Pt;B- 

UC  OmolS"— POBT  DiSTBIOT  COlOCISSIOIf- 

XB8. 
Commissioner  of  port  district  Is   a  public 
officer  within  Const  art  2,  {  25,  prohibiting  in- 
crease or  decrease  in  compensation  of  "public 
officer"  during  his  term  of  office. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

3.  OmCEBS  «=»  100(1)  — COMPBKSATION  —  lN- 
OBEASB  DCBINa  I^EBIC. 

Under  Const  art  2,  i  26,  and  article  11, 
S  8,  forbidding  that  "compensation  of  any  pub- 
lic officer  be  increased"  during  his  term  of  office, 
and  in  view  of  article  4,  {  13,  and  article  3,  { 
25,  payment  to  port  district  commissioners  elect- 
ed to  serve  without  compensation,  under  Laws 
1911,  p.  412  (Rem.  Code  1916,  H  8161^1  et 
seq.),  of  $8,000  a  year  salary,  pursuant  to  elec- 
tion to  pay  commissioners  a  salary,  under  sec- 
tion 5,  as  amended  by  Laws  1917,  p.  602,  {  2, 
held  violative  of  spirit,  if  not  letter,  of  Consti- 
tution. 

4.  Offiokbs  ®=>100(2)  — Compensation  — Ik- 

CBEASE   DUBINO   TERU. 

Port  district  commissioner,  elected  and  in- 
ducted into  office  under  law  providing  that  no 
compensaticxi  should  be  paid,  but  subsequent  to 
enactment  of  law  authorizing  election  to  pay 
salary,  and  prior  to  the  election  whereby  salary 
was  voted,  came  within  constitutional  prohibi- 
tions against  increase  in  compensation  during 
term  of  office. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
MitcheU  Gilliam,  Judge. 

Mand'amus  by  the  State,  on  the  relation  of 
the  Port  of  Seattle,  against  Norman  M.  War- 
dall,  as  County  Auditor  of  King  County,  in 
which  Thomas  S.  Lippy  intervened.  Writ 
granted,  and  defendant  appeals.  Reversed 
and  remanded,  with  instructions  to  deny  ap- 
plication for  writ. 

Fred  0.  Brown,  Charles  Bthelbert  Clay- 
pool,  and  Peters  &  Powell,  all  of  Seattle,  for 
appellant. 

Preston,  Thorgtimson  &  Turner,  of  Seattle, 
for  respondent. 
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rUMiERTON,  J.  The  Legislature  of  the 
state  of  Washington,  at  its  biennial  session  of 
1911,  provided  for  the  formation  of  munici- 
pal corporations  called  port  districts.  Laws 
of  1811,  p.  412 ;  Rem.  Code,  |  8165—1  et  seq. 
The  act  defined  with  much  minuteness  the 
powers  and  duties  of  such  corporations,  and 
provided  that  Its  powers  should  be  exercised 
through  a  port  commission  consisting  of  three 
members,  who,  after  the  first  election,  should 
hold  office  for  a  term  of  three  years.  Section 
5  of  the  act  provided  that  such  commlsslon- 
fers  should  "serve  without  compensation." 

Pursuant  to  the  provisions  of  the  act,  a 
port  district  was  organized,  covering  the 
territory  comprising  the  county  of  King, 
called  the  "port  of  Seattle."  Ccuiimlssioners 
were  duly  elected  for  the  terms  prescribed, 
and  they  and  their  successors  in  office  have 
continually  since  ezerdaed  the  powers  of  the 
corporation. 

In  1917  the  Legislature  passed  an  act 
amendatory  of  section  6  of  the  original  act; 
the  amendment,  in  so  far  as  it  is  pertinent  to 
the  question  here  presented,  being  as  fol- 
lows: 

"All  port  commissioners  shall  serve  without 
compensation  save  and  except  in  port  districts 
having  a  population  of  two  hundred  thousand 
(200,000)  or  more  inhabitants,  and  in  such  port 
districts  each  commissioner  shall  receive  a  com- 
pensation of  three  thousand  dollars  ($3,000.00) 
per  annum,  said  comtwnsation  to  be  paid  month- 
ly out  of  the  funds  of  the  port  district,  in  the 
same  manner  as  are  the  salaries  of  the  employes 
of  the  port  district,  the  population  of  a  port 
district  to  he  fixed  and  determined  by  the  last 
official  census  of  the  United  States  for  the  pur- 
poses of  this  section.  The  foregoing  provision 
relating  to  compensation  of  port  commissioners 
is  subject  to  the  following  proviso;  The  ques- 
tion of  whether  port  commissioners  in  port  dis- 
tricts having  a  population  of  two  hundred  thou- 
sand (200,000)  or  more  inhabitants  shall  receive 
compensation  as  herein  provided  shall  be  sub- 
mitted at  the  first  general  election  after  the 
organization  of  any  port  district  having  said 
population  of  two  hundred  thousand  (200,000) 
or  more  inhabitants,  or,  in  the  case  of  any  port 
district  already  established  and  having  said  pop- 
ulation then  at  a  special  election  of  the  said 
port  district  at  the  time  of  the  next  general 
county  election  in  the  county  in  which  said 
port  district  is  located,  held  after  the  taking  ef- 
fect of  this  act.  There  shall  be  printed  on  the 
ballot  at  such  election  the  words  *In  favor  of 
compensation  for  port  commissioners  in  the 
sum  of  three  thousand  dollars  each  per  annum' 
and  the  words  'Against  compensation  for  port 
commissioners  in  the  sum  of  three  thousand  dol- 
lars each  per  annum.'  If  at  such  election  the 
majority  of  the  voters  voting  on  said  proposi- 
tion shall  vote  in  favor  of  such  compensation, 
the  port  commissioners  of  such  port  district 
shall  receive  compensation  in  the  sum  of  three 
thousand  dollars  per  annum  as  provided  herein 
and  in  any  case  where  a  port  district  with  a 
population  of  two  hnndred  thousand  (200,000) 
or  more  inhabitants,  is  in  existence  at  the  time 
this  act  becomes  effective  and  such  port  district 
votes  for  a  compensation  as  hereinbefore  pro- 


vided, the  port  commis^oners  of  such  district 
elected  and  serving  shall  begin  to  receive  com- 
pensation with  the  calendar  month  succeeding 
the  month  in  which  the  vote  is  taken."  Laws 
1917,  p.  502,  §  2. 

Acting  pursuant  to  the  amendment,  the 
question  whether  the  port  commissioners 
should  receive  compensation  as  authorized 
therein  was  submitted  to  the  electors  of  the 
district  at  the  general  election  held  on  No- 
vember 5,  1918,  at  which  election  the  vote 
was  in  favor  of  allowing  compensation.  At 
this  time  the  port  commissioners  were  C.  £. 
Remsberg,  whose  term  of  office  commenced 
on  the  second  Monday  in  January,  1916,  Itol>- 
ert  Bridges,  whose  term  of  office  commenced 
on  the  second  Monday  in  January,  1917,  and 
T.  S.  Lippy,  whose  term  of  office  commenced 
on  the  second  Monday  in  January,  1918. 

At  the  appropriate  time  following  the  elec- 
tion the  port  commissioners  directed  the 
county  auditor  of  King  county  to  draw  war- 
rants in  favor  of  the  then  commissioners,  In 
payment  of  the  salaries  allowed  by  the  act 
for  the  month  of  December,  1918,.  the  calen- 
dar month  succeeding  the  month  in  which  the 
vote  was  taken.  The  auditor,  conceiving  the 
act  Inoperative  as  to  the  commissioners  in 
office,  refused  to  comply  with  the  order, 
whereupon  the  port  Instituted  proceedings  In 
mandate  in  the  superior  court  of  King  coun- 
ty to  compel  him  so  to  do.  On  the  hearing 
the  superior  court  granted  a  writ  of  man- 
date, and  this  appeal  Is  from  its  order. 

The  auditor  based  his  refusal  to  Issue  the 
warrants  upon  the  Constitution  of  the  state. 
The  provisions  cited  as  directly  applicable 
are  found  in  section  25  of  article  2  and  sec- 
tion 8  of  article  11  of  that  Instrument 
These  read: 

"Sec.  25.  The  Legislature  shall  never  grant 
any  extra  compensation  to  any  public  officer, 
agent,  servant,  or  contractor  after  the  services 
shall  have  been  rendered  or  the  contract  entered 
into,  nor  shall  the  compensation  of  any  public 
officer  be  increased  or  diminished  during  his 
term  of  office." 

"Sec.  8.  The  Legislature  shall  fix  the  compen- 
sation by  salaries  of  all  county  officers,  and  of 
constables  in  cities  having  a  population  of  five 
thousand  and  upwards,  except  that  public  ad- 
ministrators, surveyors,  and  coroners  may  or 
may  not  be.  salaried  officers.  The  salary  of  any 
county,  city,  town,  or  municipal  officer  shaU 
not  be  increased  or  diminished  after  his  election 
or  during  bis  term  of  office,  nor  shall  the  term 
of  any  such  officer  be  extended  beyond  the  period 
for  which  he  is  elected  or  appointed." 

Other  provisions  dted  as  Indicative  of  the 
general  policy  of  the  fraraers  of  the  Constitu- 
tion are  section  25  of  article  8,  which  pro- 
vides that  the  "compensation  for  state  offi- 
cers shall  not  be  Increased  or  diminished  dur- 
ing the  term  for  which  they  shall  have  been 
elected,"  and  section  13  of  article  4,  which 
provides  that  the  salaries  of  the  Judges  of 
the  Supreme  and  the  superior  courts  "shall 
not  be  increased  after   their  election,  nor 


Digitized  by 


Google 


Wasb.)  STATE  V. 

(ISI 

daring  the  term  for  which  they  shall  have 
been  elected." 

[1,  2]  These  provisions  of  the  Constitution, 
It  may  be  premised,  since  they  are  prohibit- 
ory In  their  nature,  are  self-executing,  bind- 
ing alike  upon  the  authority  empowered  to 
fix  salaries  or  compensation  of  public  officers, 
whether  that  authority  be  the  Legislature, 
a  board  or  commission,  or,  as  In  this  In- 
stance, the  Legislature  with  the  concurrence 
of  the  electorate  affected  by  the  increase. 
It  is  plain  al$»  that  these  commissioners  are 
public  officers  within  the  meaning  of  the 
constitutional  Inhibition.  By  the  act  creating 
port  districts,  such  districts  are  made  munic- 
ipal corporations.  The  commissioners  are 
the  officers  thereof.  In  whom  Is  vested  the 
authority  to  exercise  the  powers  of  the  cor- 
poration, and  they  hold  by  fixed  terms.  It  Is 
further  true,  we  thlnlj,  that  had  the  original 
act  given  the  commissioners  a  mere  nominal 
compensation,  a  substantial  compensation, 
such  as  Is  here  provided,  would  be  an  In- 
crease within  the  meaning  of  the  constitu- 
tional provisions.  The  question  for  consider- 
ation Is  therefore  simple  in  its  elements. 
Since  the  commissioners  are  serving  without 
compensation,  is  the  award  to  them  of  a 
substantial  compensation  within  the  constitu- 
tional Inhibition? 

In  support  of  the  enactment,  the  commis- 
sioners' learned  counsel  call  attention  to  the 
rule  that  courts  will  not  declare  an  act  of  the 
Legislature  to  be  violative  of  the  Constltu-- 
tion  unless  it  is  clearly  and  plainly  so,  and  to 
the  rule  that  every  intendment  is  in  favor 
of  the  constltutlMiallty  of  the  act,  and  if  aft- 
er due  consideration  a  doubt  remalnis  as  to  a 
conflict  with  the  Constitution,  the  doubt  is 
resolveid  in  favor  of  the  act.  They  then  ar- 
gue that  it  is  evident  that  the  present  case 
presents  a  condition  not  contemplated  by  the 
framcrs  of  the  Constitution;  that  the  Con- 
stitution speaira  of  an  Increase  and  decrease 
in  salary  or  compensation ;  that  where  noth- 
ing is  granted  tbere  can  l>e  no  decrease,  and 
that  to  grant  something  where  nothing  was 
granted  before  is  not  to  gn^nt  an  increase 
within  the  usual  meaning  of  that  term; 
that  we  cannot  speak  of  nothing  as  growing 
or  becoming  augmented;  that  there  must 
first  be  something  in  order  that  there  may  be 
more  of  it;  and  that  the  thought  conveyed 
by  the  term  "increase"  is  comparative,  which 
necessarily  presupposes  a  positive,  that  is  to 
say,  it  presupposes  that  something  existed 
which  is  thereby  made  more,  and  does  not 
presuppose  the  creation  of  something  where 
nothing  .existed. 

But,  plausible  as  this  reasoning  may  seem, 
we  think  it  overlooks  the  purpose  and  Intent 
of  the  constitutional  inhibitions.  These  in- 
hibitions, it  will  be  observed,  are  wide  in 
their  application.  They  cover  the  case  of 
every  public  officer  holding  by  a  fixed  term, 
vhether  that  officer  be  elected  or  appointed 
and  wjiether  his  duties  conduce  much  or  little 
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to  the  public  welfare ;  a  provision,  said  Judge 
Dunbar  in  State  ex  rel.  Davis  v.  Clausen,  47 
Wash.  372,  91  Pac.  1089,  "no  doubt  Intended 
to  prevent  pernicious  activity  on  the  part  of 
officeholders  of  the  state  being  brought  to 
bear  upon  the  members  of  the  Legislature — 
a  wise  provision  which  must  not  be  construed 
out  of  existence  or  evaded  by  legislative 
enactment."  Other  courts  have  said  that 
such  provisions  also  have  an  additional  pur- 
pose, namely,  to  prevent  the  salary  fixing 
body  from  rewarding  their  friends  and  pun- 
ishing their  enemies,  which  they  were  some- 
times wont  to  do,  by  increasing  the  salaries 
of  those  in  favor  and  decreasing  the  salaries 
of  those  whose  actions  did  not  meet  with  the 
approval  of  that  t>ody.  This  court  has  often 
had  cause  to  regret  that  the  debates  of  the 
constitutional  convention  have  never  been 
made  accessible.  These  debates  would  cer- 
tainly throw  a  flood  of  light  upon  the  mean- 
ing of  the  doubtful  clauses  of  the  Constitu- 
tion, by  making  it  dear  why  a  given  form 
of  words  were  chosen  to  express  an  idea 
when  another  form  seemingly  more  appro- 
priate could  have  been  employed.  But  the 
purposes  of  the  clauses  In  question  are  not 
doubtful.  If  they  do  not  have  the  suggested 
meaning,  they  are  wholly  without  purpose. 
Giving  them  this  meaning,  it  is  at  once  ap- 
parent that  it  is  as  much  a  violation  of  their 
spirit  and  purpose  to  grant  a  salary  where 
none  was  before  provided  as  It  is  to  increase 
an  Inadequate  salary.  In  other  words,  it  is 
as  much  against  the  spirit  and  purpose  of 
the  Constitution  to  permit  public  officers  to 
solicit  a  salary  during  their  terms  where 
none  has  been  provided,  as  it  is  to  solicit  an 
increase  of  a  provided  salary,  since  the  one 
is  as  much  a  violation  of  the  public  policy 
involved  as  is  the  other.  We  are  impressed 
with  the  remarks  of  Mr.  Justice  Dickey  in 
Purcell  V.  Parks,  82  lU.  846.  There  the 
learned  Judge  said: 

"It  seems  to  me  it  cannot  properly  be  held 
that  the  granting  of  a  compensation  to  an  offi- 
cer, who,  by  law,  has  none,  is  not,  in  substance, 
increasing  his  compensation.  As  well  might  it 
be  said  that  to  permit  a  tenant  to  prove  that 
his  landlord  bad  no  title  would  be  no  violation 
of  the  rule  that  'a  tenant  cannot  dispute  his 
landlord's  title,'  and  this  upon  the  ground  that 
so  doing  is  not  disputing  bis  title,  but  merely 
showing  that  'he  had  no  title  to  dispute.'  A 
vicious  practice  had  prevailed  in  Legislatures 
and  county  boards,  of  intermeddling  with  the 
compensation  of  officers  after  their  election,  in- 
creasing ttiat  of  friends  and  reducing  that  of 
those  not  in  favor.  This  was  the  evil  to  l>e 
cured.  To  permit  a  county  board  to  lie  by  un- 
til after  the  election  of  a  county  officer,  and 
afterwards  provide  a  large  compensation  for  the 
officer  if  a  friend,  and  a  meager  compensation  if 
otherwise,  is,  I  think,  to  i>ermit  a  plain  viola- 
tion of  this  Constitution.  If  this  be  not  so,  the 
county  board  may,  at  any  time,  by  an  order 
made  just  before  an  election  of  a  county  clerk, 
rescind  all  orders  theretofore  made  fixing  the 
compensation  of  that  officer,  and 'then,  after  the 
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election  is  over,  may  fix  a  large  oompeosation 
if  the  Buccesaful  candidate  be  in  favor,  or  a 
small  compensation  if  be  be  not  in  favor,  and 
thus  the  Constitution  may,  in  this  regard,  be- 
come a  dead  letter." 

Our  attention  baa  been  called  to  no  case 
from  tbta  court  where  the  question  has  been 
presented.  We  have  held,  however,  that  the 
Inhibitions  of  the  Constitution  relate  to  pub- 
lic ofiScers  receiving  salaries  payable  to  them 
from  the  public  treasury  as  such,  and  not  to 
officers  compensated  by  fees  paid  to  them  by 
the  person  for  whom  he  performed  the  serv- 
ice; holding  that  the  former  were  within 
the  inhibitions  against  change,  while  the 
latter  were  not  Since  the  Inhibition  of  the 
Constitution  is  against  any  increase  or  de- 
crease in  the  "compensation"  of  a  public 
officer,  as  well  as  against  any  increase  or  de- 
crease in  the  "salary"  of  such  an  officer,  it  is 
difficult  to  see  any  sound  reason  for  the  dis- 
tinction made  in  the  cases  cited,  but,  conced- 
ing them  to  be  correctly  decided,  we  cannot 
conceive  that  either  line  argues  that  an  offi- 
cer elected  for  a  fixed  term  under  a  statute 
providing  that  he  shall  serve  without  com- 
pensation may  afterwards,  and  during  the 
term  for  which  he  is  elected,  be  awarded  a 
substantial  salary. 

[3]  Nor  are  we  dted  to  any  case  from 
another  Jurisdiction  where  the  precise  ques- 
tion has  been  presented.  In  Illinois  during 
an  early  period  and  in  Kentucky  more  re- 
cently, the  laws  provided  that  the  salaries 
of  certain  of  the  county  officers  should  be 
fixed  by  county  boards  at  a  meeting  preced- 
ing the  time  of  the  election  of  such  officers, 
and  it  was  held  by  the  courts  of  these  states 
that  where  the  duty  was  neglected  or  omit- 
ted prior  to  the  election,  the  boards  could 
lawfully  fix  such  salaries  after  the  election. 
In  Illinois  (see  the  case  above  cited),  the 
decision  was  rested  squarely  on  the  principle 
that  to  provide  a  salary  where  before  there 
was  none  was  not  to  Increase  the  salary  of 
an  officer  during  the  term  for  which  he  was 
elected.  The  Kentucky  cases  seem  to  be 
rested  on  a  different  principle,  although  in 
some  of  the  cases  language  can  be  found 
which  indicates  that  this  was  one  of  the 
reasons  which  influenced  the  court's  conclu- 
sion. But  we  cannot  think  these  cases  in 
point  on  the  facts  here  presented.  There 
the  law  itself  provided  for  a  salary,  making 
it  the  mandatory  duty  of  the  boards  to  fix 
the  amount,  which  was  required  to  be  reason- 
able. Clearly,  therefore,  the  officers  could 
not  be  deprived  of  that  which  the  law  con- 
templated they  should  have  by  the  mere  in- 
action or  refusal  to  act  oh  the  part  of  the 
boards.  But  here  the  law  not  only  did  not 
provide  for  a  salary  or  for  compensation, 
but,  on  the  contrary,  expressly  provided  that 
there  should  be  no  compensation.  To  give 
them  compensation  during  the  terms  for 
which  they  were  elected  is  plainly  a  direct 


vlolaticMi  of  the  spirit  and  purpose,  If  not 
the  letter,  of  the  Constitution. 

[4]  From  the  dates  given  in  the  statement, 
it  will  be  seen  that  Commissioners  Remsberg 
and  Bridges  were  each  elected  and  inducted 
into  office  prior  to  both  the  passage  of  the 
aict  providing  the  salary  and  Its  approval  by 
the  electors  of  the  port  district  As  to  them 
the  rule  announced  is  strictly  applicable. 
The  case  of  Commissioner  Llppy  is  somewhat 
different.  He  was  elected  and  Inducted  Into 
office  subsequent  to  the  passage  of  the  act, 
but  prior  to  its  approval  by  the  electors.  It 
is  contended  on  his  behalf  that  since  the 
Legislature,  prior  to  his  election,  authorized 
the  port  district  to  pay  him  a  salary  at  its 
option,  the  constitutional  Inhibitions  are 
satisfied,  since  the  vote  of  the  district  was 
only  necessary  to  make  the  act  operative. 
But  the  act  was  not  complete  in  Itself. 
Alone,  it  did  not  create  the  salary.  It  re- 
quired the  favorable  vote  of  the  electors  of 
the  district  to  make  the  act  effective  in  this 
respect.  In  other  words,  the  act  simply 
empowered  the  district  to  pay  a  salary  to 
its  commissioners  if  it  so  desired.  Since  the 
constitutional  prohibitlpns  operate  against 
the  district  as  well  as  the  state,  it  must  fol-. 
low,  we  think,  that  the  rule  of  the  Constitu- 
tion is  as  applicable  to  this  commissioner  as 
it  is  to  the  others. 

Our  conclusion  is  that  the  order  of  the 
trial  court  must  be  reversed  and  the  cause 
remanded,  with  Instructions  to  deny  the 
application  for  the  writ  of  mandate. 

It  Is  so  ordered. 

HOLCOIOB,  O.  J.,  and  PAREHEDR  and 
MOUNT,  JJ.,  concur. 


ANDERSON  v.  RUOKER  BROa 
(No.  15286.) 

(Supreme  Court  of  Washington.    July  21. 1919.) 

1.  PtEAorao   ^s>385— IssTJEB— Biix  of  Pab- 

TICUIABS— E  VIUKH  CE. 

Where  there  is  a  bill  of  particulars,  proof 
will  be  restricted  to  the  matters  therein  set 
out 

2.  PLEADma      «=9236(6)— Amxndicent— ITBICS 

or  Dakages. 
If  plaintiff  had  asked  leave  to  amend  com- 
plaint specifically  alleging  items  of  damages,  so 
as  to  include  another  item  of  damages,  it  would 
have  been  the  duty  of  the  court  to  permit  it, 
unless  defendant  would  have  been  misled,  tak- 
en by  surprise,  or  injured  thereby. 

3.  Daicaoes  €=9lS9(5)— Pleadino — Bvidencb. 

In  action  for  damages  to  land  from  over- 
flow, where  complaint  spccifipally  allcgod  va-" 
rious  items  of  damages,  without  referring  to 
any  deposit  of  sand  or  gravel  on  the  land,  evi- 
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dence  to  prove  damage  to  land  from  sand  or 
gravel  held  inadmissible  as  not  within  plead- 
ings. 
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4.  Watebb    akd    Wateb    Coubsks    €=>172— 

CONSTBtlOTlON    or   DaM  —  CAKE  —  FLOODS — 

Kbeshets. 
One  who  by  means  of  a  dam  impounds  the 
water,  of  a  stream  is  required  to  exercise  such 
reasonable  care  as  a  reasonably  careful  and 
prudent  man,  acquainted  with  the  nature  and 
habits  of  the  stream,  the  features  of  the  sur- 
rounding country,  the  snow  and  rain  falls,  and 
other  conditions  likely  to  cause  freshets,  would 
exercise  under  like  circumstances,  but  is  not 
required  to  provide  against  unprecedented 
floods  or  freshets  or  act  of  Ood. 

8.  Watbbb  and  Watek  Coubses  ®=>172— Ob- 
STBtTCTioNs— Freshets— Floods. 
Such  freshets  or  floods  as  from  climate  and 
geographical  condition  may  reasonably  be  ex- 
pected, whether  of  frequent  or  infrequent  oc- 
currence, must  be  considered  in  estimating  haz- 
ards attending  olwtructions  of  water  course. 

e.  Watbbs  aitd  Watkb  Oottbses  «=>179(5)— 

OVBBTLOW   rBOlC   DaX— IRBTBUOTIORS. 

In  action  for  damages  cansed  by  overflow 
from  dam,  alleged  to  have 'been  negligently  main- 
tained by  defendant,  instructions  as  to  care 
required  of  defendant  in  maintaining  and  con- 
structing dam  held  not  misleading. 

7.  Appeal  and  Ebbob  9=31064(4)— Habmlesb 

EbBOB  —  IN8TBX70TION8  —  MiNOB    INACOUBA- 
OIE«. 

Judgment  will  not  be  reversed  on  all  tech- 
nical and  minor  inaccuracies  in  instructions; 
the  instruction  being  sufScient  if  it  gives  the 
law  in  such  way  that  the  jury  will  understand 
and  will  not  be  misled. 

8.  Appeal  and  Ebbob  9=>1002— Ybbdict. 

Where  there  is  a  serious  conflict  in  the  ev- 
idence, verdict  will  not  be  disturbed  on  appeal. 

Department  2. 

Appeal  from  Superior  Court,  Bnobomisb 
County;  W.  H.  Pembert<m,  Judge. 

Action  by  Charles  A.  Anderson  against 
Rucker  Bros.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Hathaway,  Beebe  &  Hathaway  and  J.  T. 
Kennedy,  all  of  Ilverett,  for  appellant 

Coleman  &  Fogarty  and  W.  P.  Bell,  all  of 
Everett,  for  respondent. 

BRIDGES,  J.  Suit  for  damages  caused 
by  overflow. 

The  respondent  was  engaged  in  the  logging 
and  lumbering  business.  To  assist  It  in  Its 
cq;>eratlons,  a  number  of  years  prior  to  March, 
1916,  It  built  a  dam  near  Us  works  for  the 
purpose  of  creating  a  backwater  pond.  In 
order  to  do  this  It  dug  a  ditch  from  Lake 
Hanson  creek  to  'Worthy  creek,  in  Snohomish 
county,  and  dug  another  ditch  from  Worthy 
creek  to  Its  dam.    The  purpose  of  these  ditch- 


es was  to  divert  a  part  or  all  of  the  water  of  , 
these  two  creeks  to  Us  dam  for  the  purpose 
of  creating  the  pond.  The  pond  thus  created 
covered  from  5  to  16  acres  of  land  and  was 
from  3  to  6  feet  In  depth.  The  appellant 
owned  a  farm  about  three-quarters  of  a  mile 
below  the  respondent's  pond.  The  complaint 
alleged  that  during  the  month  of  March, 
1916,  through  thb  carelessness  and  negligence 
of  the  respondent  in  constructing  the  dam, 
and  in  falling  to  properly  maintain  and  keep 
the  same  in  repair,  and  because  it  had  become 
old  and  Insufficient,  the  dam  and  the  gates 
thereof  gave  way  and  released  large  quanti- 
ties of  water  stored  thereby,  which  waters 
were  flooded  over  tbe  appellant's  land,  caus- 
ing damage  thereto  for  which  he  sought  re- 
covery. The  case  was  tried  by  a  Jury,  which 
returned  a  verdict  In  favor  of  respondent. 
Judgment  was  entered  on  this  verdict,  and 
the  appeal  is  from  that  judgment, 

1.  At  the  trial  the  appellant  offered  evl^  ^ 
dence  tending  to  prove  that  the  flood  waters 
caused  by  tbe  breaking  of  the  dam  had  de- 
posited on  tbe  aiqwllant's  land  sand  and 
gravel.  The  trial  court  sustained  objections 
to  this  testimony  on  the  ground  that  it  was 
not  within  the  pleadings.  The  complaint 
very  particularly  mentioned  the  features  of 
damage.    It  alleged  that — 

"The  top  soil  of  plaintifTs  premises  _  was 
eroded  and  washed  out,  to  the  plaintiff's  damage 
in  the  sum  of  $960;  a  certain  creek  running 
through  the  plaintiff's  premises  was  filled  up 
with  stumps  and  other  debris  for  a  distance  of 
about  160  rods,  to  the  plaintiff's  damage  in  the 
sum  of  ^350;  two  bridges  were  washed  out,  to 
the  plaintiff's  damage  in  the  sum  of  $25;  10 
rods  of  puncheon  were  washed  out,  to  the  plain- 
tiff's damage  in  the  sum  of  $25,  together  with 
about  100  feet  of  fence,  to  the  plaintiff's  dam- 
age in  the  sum  of  120." 

[1]  It  will  thus  be  seen  that,  although  the 
complaint  very  speclflcally  alleges  the  various 
Items  of  damage,  It  wholly  falls  to  refer  to 
any  deposit  of  sand  or  gravel  on  Jthe  land. 
A   bUl  of  particulars  could  not  have  more 
deflnltely  given  the  various  items  for  which 
recovery  was  sought,  and  yhere  there,  i"  «  jy 
bill  of  particulars  proof  will  be  restrlcteiL  laJr 
the  matters  therein  _s"eroutJ~Fower3  v.  Was^fl 
Ington  Portland  Cement  Co.,  79  Wash.  1^139.1 
Pac.  616.    In  the  case  of  Bckhart  v.  Peterson,'' 
94  Wash.  379,  162  Pac.  567,  this  court  held 
that  where  the  complaint  sets  out  the  specific 
items  of  damage  tbe  plaintiff  will  not  be  per- 
mitted, over  objection,  to  prove  other  items. 
Horton  V.  SeatOe,  63  Wasb.  316,  101  Pac. 
109J. 

[2,  3]  If  the  appellant  had  asked  to  have 
his  complaint  amended  so  as  to  include  this 
Item  of  damage,  it  would  have  been  the  duty 
of  the  court  to  have  granted  the  permission, 
unless  it  appeared  that  the  respondent  would 
have  been  misled,  taken  by  suprise,  or  In- 
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Jured  thereby.  But  appellant  did  not  ask 
the  amendment.  Clearly,  the  offered  proof 
was  not  within  the  pleadings,  and  the  court 
did  not  err  In  its  ruling. 

2.  The  appellant  next  complains  of  certain 
Instructions  given  by  the  court  to  the  Jury 
on  the  duty  of  the  respondent  in  the  construc- 
tion and  maintenance  of  the  dam.  The  in- 
strucUohs  complained  of,  the  wording  of 
which  we  will  presently  notice,  the  appellant 
claims  did  not  impose  upon  the  respondent  a 
proper  or  sufficiently  high  degree  of  care. 

[4]  A  few  of  the  earlier  cases  seem  to  have 
held  that  one  creating  a  pond  of  water  by 
means  of  a  dam  does  so.  at  his  own  peril,  and 
can  defend  against  a  claim  for  damages  be- 
cause of  flooding  only  on  the  ground  that  the 
damage  was  caused  by  an  act  of  God.  Fletch- 
er y.  Bylands,  L.  R.  1  Ezcb.  265;  Defiance 
Water  Co.  v.  Olinger,  54  Ohio  St,  532,  44  N. 
E.  238,  32  li.  R.  A.  736.  But  the  more  recent 
and,  unquestionably,  the  greater  weight  of 
authority  holds  to  a  less  strict  and,  we  be- 
lieve, a  much  more  just  rule  of  liability,  and 
one  which,  while  properly  protecting  the 
rights  of  others,  encourages  business  develop- 
ment. That  rule  is  that  one  who,  by  means 
of  a  dam,  Impounds  the  water  of  a  stream, 
is  required  to  exercise  such  reasonable  care 
and  caution  in  the  construction,  maintenance, 
and  operation  of  the  dam  as  a  reasonably 
careful  and  prudent  man,  who  was  acquaint- 
ed with  the  nature  and  habits  of  the  stream, 
the  features  of  the  surrounding  country,  the 
snow  and  rain  falls,  and  other  conditions 
likely  to  cause  freshets,  would  exercise  under 
like  circumstances.  This  rule  would  cover 
the  stream  not  only  in  its  ordinary  and  usual 
condition  as  to  water,  but  also  when  in  such 
unusual  and  extraordinary  flood  and  freshet 
as  such  careful  and  prudent  man  would  rea- 
sonably expect;  but  the  dam  owner  would 
not  be  negligent  In  falling  to  provide  against 
unprecedented  floods  or  freshets  or  act  of 
God.  Maplewood  Farm  Co.  v.  Seattle,  88 
Wash.  634,  153  Pac.  1061;  Dahlgren  v.  Chi- 
cago, Milwaukee  &  St.  Paul  R.  Co.,  85  Wash. 
395,  148  Pac.  567;  Kuhnis  v.  Lewis  Biver 
Boom  &  Logging  Co.,  51  Wash.  196,  98  Pac. 
655 ;  40  Cyc.  683 ;  13  Am.  &  Eng.  Ency.  Law, 
688;  3  Farnham,  Waters,  p.  2798;  Co- 
lumbus &  W.  B.  Co.  v.  Bridges,  86  Ala.  448, 
6  South.  864,  11  Am.  St  Bep.  58;  Todd  t. 
Cochell,  17  Cal.  98. 

Let  us  see  If  the  court's  instructions,  taken 
as  a  whole,  will  measure  up  to  these  require- 
ments. 

In  Its  instruction  Na  6,  the  court  instruct- 
ed the  Jury  that — 

"If  the  defendant  used  ordinary  care  in  con- 
structing and  maintaining  said  dam,  that  it  is 
not  liable,  and  your  verdict  must  be  for  the 
defendant.  I  further  instruct  you  that  ordi- 
nary care  means  such  care  as  ordinarily  pru- 
dent men  would  exercise  under  like  conditions, 
when  the  risk  is  their  own." 


The  trial  court's  Instruction  No.  6  was  to 
the  effect  that —    • 

The  defendant  would  he  required  to  use 
"ordinary  care,  that  is,  that  degree  of  care 
wliich  an  ordinarily  prudent  person  would  use 
under  the  same  or  similar  circumstances,  and, 
under  this  rule,  the  dam  must  be  sufficient  to 
withstand  not  only  the  usual  and  ordinary 
freshets,  but  must  also  be  sufficient  to  withstand 
snch  extraordinary  freshets  as  an  ordinarily 
prudent  person  would  reasonably  expect  to  oc- 
cur. If  you  find  from  the  evidence  that  there 
was  an  nnusually  large  fall  of  snow  in  Janu- 
ary and  February,  1916,  and  that  snow  melted 
away  very  rapidly  in  March  and  caused  un- 
usually high  freshets,  such  that  an  ordinarily 
prudent  person,  in  the  construction  and  main- 
tenance of  the  dam  in  question,  would  not  rea- 
sonably have  expected  to  occur,  and  caused 
the  damage  to  plaintiff,  if  you  &id  there  was 
any  damage,  then  in  that  event  the  plaintiff 
cannot  recover,  and  your  verdict  must  be  for 
the  defendant" 

It  has  been  held  time  and  again  that  one 
maintaining  a  dam  of  this  character  is  bound 
to  use  only  reasonable  care  and  prudence. 
The  case  of  Maplewood  Farm  Co.  v.  Seattle, 
supra,  was  very  similar  to  the  case  at  bar. 
The  court  said: 

"^n  the  instruction  defining  negligence,  the 
degree  of  care  which  the  city  was  held  to  in 
building  the  superstructure  was  that  of  rea- 
sonable and  ordinary  care.  The  appellant  re- 
quested an  instruction  which  imposed  upon 
the  city  a  higher  degree  of  care  than  that  of 
ordinary  care  in  the  construction  of  the  super- 
structure. The  instructions  given  correctly 
state  the  law." 

At  page  688,  vol.  13,  Am.  &  Eng.  Ency.  Law 
(2d  Ed.),  it  Is  said: 

"That  rule  in  relation  to  the  present  subject 
[floods]  requires  that  each  proprietor  in  ex- 
ercising his  owu  rights  in  his  own  territory 
shall  act  with  reasonable  skill  and  care  to  avoid 
injury  to  others,  and  as  an  approximate  rule 
for  measuring  that  degree  it  Is  laid  down  to  be 
such  skill,  care,  and  diligence  as  men  of  com- 
mon and  ordinary  prudence  in  relation  to  sim- 
ilar subjects  would  exercise  in  the  conduct  of 
their  own  affairs."  Wolf  v.  St  Louia  Inde- 
pendent Water  Co.,  10  Cal.  641. 

See,  also,  to  the  same  effect,  the  cases 
hereinabove  cited. 

[5]  We  have  no  doubt  that  all  of  instruc- 
tion No.  5  and  all  but  the  last  paragraph  of 
instruction  No.  6  properly  state  the  law.  In 
the  latter  portion  of  instruction  No.  6  the 
trial  court  was  somewhat  unfortunate  In  the 
selection  of  his  words.  He  Instructed  the 
jury  that  if  the  melting  snow  "caused  an 
unusually  high  freshet,  such  that  an  ordi- 
narily prudent  person,  in  the  construction 
and  maintenance  of  the  dam  in  question, 
would  not  reasonably  have  expected  to  oc- 
cur," then  the  plaintiff  could  not  recover. 
As  such  reasonably  prudent  person  must  of 
necessity  expect  unusually  high  freshets,  it 
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Is  plain  that  the  conrt  meant  and  referred  to 
nnprecedentedly  high  or  extraordinary  fresh- 
ets. In  the  earlier  part  of  this  instruatlon 
the  conrt,  In  the  same  connection,  spoke  of 
"extraordinary"  high  freshets,  and  It  Is  plain 
that  In  the  latter  portion  of  the  Instruction 
be  used  the  expression  "nnusnally  high  fresh- 
ets" In  the  sense  of  "extraordinary  high 
freshets."  It  may  be  said  generally  that 
there  are  three  stages  of  freshets:  The  or- 
dinary freshet,  the  extraordinary  freshet,  and 
the  unprecedented  freshet.  Avery  v.  Ver- 
mont Electric  Co.,  76  Vt.  235,  54  Atl.  179,  59 
L.  R.  A.  817,  98  Am.  St  Rep.  818,  and  es- 
pecially the  note  at  page  876  et  seq.  of  69 
L.  R.  A.  Such  of  any  of  these  freshets  or 
floods  as  from  climatic  and  geographical 
conditions  may  reasonably  he  expected, 
•whether  of  frequent  or  Infrequent  occurrence, 
must  be  taken  Into  consideration  In  estimat- 
ing hazards  attending  the  obstructions  of  a 
water  course.  Gulf  Red  Cedar  Co.  v.  Walker, 
132  Ala.  653,  31  South.  874;  Ohio  &  M.  R.  Co. 
▼.  Ramey,  139  111.  9,  28  N.  E.  1087,  32  Am.  St. 
Rep.  176;  Van  Dueer  v.  Elmtra,  C.  *  N.  R. 
Co.,  75  Hun,  487,  27  N.  X.  Supp.  474;  Chi- 
,cago,  B.  &  Q.  R.  Co.  V.  Scbaffer.  26  111.  App. 
280.  • 

Taking  these  Instructions  as  a  whole,  it  Is 
perfectly  plain  that  the  court  instructed  that 
respondent's  dam  must  be  sufficient  to  with- 
stand all  such  freshets  or  floods  as  an  ordi- 
narily prudent  person,  having  knowledge  of 
the  conditions,  would  have  expected  to  occur. 

[1, 7]  We  think  the  court's  instructions 
may  be  open  to  some  criticism  because  they 
did  not  express  more  fully  the  idea  that  Jhe 
reasonably  prudent  person  therein  mentioned 
should  be  a  person  who  Imew  the  surround- 
ing country,  the  nature  and  habits  of  the 
stream,  the  likelihood  of  snow  and  rain  fall, 
eta  But  the  court  in  instruction  5  told  the 
jury  that  ordinary  care  meant  such  care  as 
an  ordinarily  prudent  man  would  exercise 
"under  like  conditions,"  and  in  instruction 
No.  6  the  court  spoke  of  ordinary  care  as 
meaning  such  care  as  an  ordinarily  prudent 
person  would  use  under  "the  same  or  slmillar 
circumstances."  The  court  unquestionably 
meant,  and  the  jury  must  have  understood, 
by  the  expression  "like  conditions"  and 
"same  or  similar  circumstances,"  the  same 
thing  as  though  the  court  hnd  expressly  re- 
quired of  such  prudent  person  knowledge  of 
the  nature  and  habits  of  the  stream,  the  snow 
and  rain  fall,  and  other  surrounding  cir- 
cumstances and  conditions.  If  the  appellant 
hnd  requested  the  court  to  amplify  these  in- 
structions in  this  regard,  it  would  doubtless 
have  so  done.  But,  taken  as  they  were  given 
by  the  court,  we  cannot  conceive  that  the 
jury  was  misled.  It  would  be  absurd  and 
against  all  rules  of  common  sense  for  this 
court  to  reverse  on  all  technical  and  minor 
Inaccuracies  found  In  the  trial  court's  In- 
stractloiis  to  the  jury.    In  the  rush  of  trial. 


that  court  has  not  opportunity  to  mold  every 
word  of  Its  Instructions  to  nicety  of  meaning, 
or  express  itself  In  language  of  exact  fitness. 
The  Instruction  will  be  sufficient  if  It  give 
the  law  In  such  way  as  that  the  jury  wlU 
understand  ond  will  not  be  misled. 

3.  The  appellant  further  complains  of  that 
portion  of  instruction  5  which  required  the 
respondent  to  use  such  care  as  an  ordinarily 
prudent  man  would  exercise  in  like  conditions 
"when  the  risk  is  his  own."  Reference  Is 
made  to  a  quotation  from  Gulf,  Colorado  Sc 
8.  F.  R.  Co.  v.  Pomeroy,  67  Tex.  498,  3  S.  W. 
722,  found  In  the  case  of  Kuhnis  v.  Lewis 
River  Boom  &  Logging  Co.,  supra.  The  ap- 
pellant misconstrues  the  meaning  of  the  ex- 
pression "when  the  risk  is  his  own."  The 
court  did  not  mean  that  the  respondent 
should  exercise  such  care  as  If  the  land 
which  might  be  damaged  were  his  own,  but, 
on  the  contrary,  meant  likelihood  of  being 
held  in  damages  because  of  Injuring  the  land 
of  some  one  else.  This  distinguishes  the 
Instruction  of  the  court  below  from  the  Texas 
case  above  mentioned. 

The  appellant  cites  the  case  of  Dahlgren  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co., 
supra,  and  quotes  from  the  syllabus  of  that 
case  to  the  effect  that  the  obstruction  of  a 
water  course  causing  overflow  to  the  lands 
of  another  is  wrongful,  regardless  of  negli- 
gence, and  that  the  instruction  should  elimi- 
nate the  question  of  negligence  under  such 
circumstances.  In  that  case  the  railroad 
company  completely  filled  the  bed  of  a  small 
stream  which  had  always  drained  flood  wa- 
ters from  the  plalntlfTs  land,  and  plaeed 
therein  a  tile  opening,  whldi  It  was  contended 
was  of  insufficient  slsse  to  carry  off  the  wa- 
ters tn  times  of  freshet.  The  railroad  com- 
pany in  this  court  complained  that  the  In- 
struction eliminated  the  question  of  negli- 
gence.   On  that  point  the  court  said: 

"But  if  it  be  meant  by  this  that  it  was  nec- 
essary for  the  respondents  to  show,  in  addition 
to  the  fact  that  the  coDstruction  of  the  embank- 
ment caused  them  an  injury,  that  the  work  of 
construction  was  performed  in  a  negligent  man- 
ner, we  cannot  agree  with  the  contention.  It  is 
doubtless  trne,  as  the  appellant  argues,  that 
it  had  a  lawful  right  to  construct  an  embank- 
ment for  the  use  of  its  railway,  but  it  does 
not  follow  that  it  had  a  lawful  right  to  con- 
struct it  in  such  a  manner  as  to  cause  injury 
to  the  property  of  the  respondents." 


There  is  nothing  In  that  case  contrary  to 
what  we  have  here  said. 

[»]  The  appellant  makes  some  contention 
that  the  verdict  of  the  jury  was  against  the 
weight  of  the  evidence.  We  have  carefully 
read  the  testimony,  and  while  there  was  a 
very  serious  conflict,  we  cannot  say  that  It 
preponderated  in  favor  of  the  appellant.  It 
was  a  case  to  go  to  the  jury,  and  the  jury 
having  found  against  the  appellant,  we  will 
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not  dlstarb  the  Terdlct    We  see  no  reason  for 
reversing  the  case. 
Judgment  affirmed. 

HOLCOMB,    C.    J.,    and    PUII/EBTON, 
PABKEB,  and  MOUKT,  JJ.,  concur. 


STATE  ex  rel.  PIONEER  MINING  &  DITCH 

CO.  V.  SUPEBIOR  COURT  FOB  KING 

COUNTY  et  al.    (No.  15395.) 

(Supreme  Court  of  Washington.    Aug.  9,  1919.) 

1.  Gabnishmxnt  *=9l— Natubb. 

Under  Rem.  Ciode  1915,  §|  680,  681,  pro- 
Tiding  when  garnishment  proceedings  may  be 
instituted,  a  garnishment  proceeding  is  not  an 
original,  but  an  ancillary,  proceeding. 

2.  Garnishment  <S=196— Tebmination. 

Under  Rem.  Code  1915,  H  693,  695,  pro- 
viding that  garnishees  shall  not  be  required  to 
pay  when  defendant  secures  a  favorable  judg- 
ment, etc.,  the  garnishment  proceedings  ter- 
minate upon  entry  of  judgment  for  the  original 
defendant. 

3.  Apfeai,  and  Ebbob  «=>4S7— Supebsbdeab 
Bond— Gabnishuent. 

Where  the  court  enters  a  nonsuit  vrithont 
fixing  a  supersedeas  bond  as  prescribed  by  Bern. 
Code  1916,  {  1722,  plaintiff  is  powerless  to  re- 
tain control  over  gamisheed  money,  so  that  it 
will  be  available  in  case  appeal  is  successfuL 

4.  Appeal  and   Ebbob  C=>479(1)— Sufebse- 
deas  Bond — Gabnishment. 

'  A  supersedeas  should  always  be  allowed 
where  the  delay  occasioned  by  at>pcal  may  be 
met  by  money  award,  and  should  be  granted 
upon  plaintifTs  appeal  from  a  nonsuit  in  an  ac- 
tion where  it  had  gamisheed  money  due  de- 
fendant. 

Department  1. 

Proceedings  by  the  State  of  Washington, 
on  the  relation  of  the  Pioneer  Mining  & 
Ditch  Company  for  writ  of  mandate  against 
the  Superior  Court  for  King  County,  A.  W. 
Frater,  Judge.    Writ  Issued. 

WUliamaon,  Williamson  &  Freeman,  of 
Tacoma,  for  appellant. 

Edward  H.  Chavelle,  of  Seattle,  for  re- 
lator. 

Balllnger,  Battle,  Hulbert  ft  Shorts,  of  Se- 
attle, for  garnishee. 

Edward  Judd  and  O.  L.  Wlllett,  both  of 
Seattle,  for  respondent 

TOIiMAN,  J.  Relator  brought  suit  in  the 
superior  court  for  King  county  to  recover 
from  one  J.  M.  Davidson  a  sum  of  money 
paid  in  satisfaction  of  certain  indebtedness 
for  which  it  was  alleged  Davidson  was  liable 
over  by  reason  of  certain  guaranties  made 
by  him  and  others.    At  the  time  suit  was 


commenced,  a  writ  of  garnishment  was  duly 
issued,  directed  to  J.  E.  Chilberg,  who  an- 
swered, admitting  an  Indebtedness  to  David- 
son of  upwards  of  $15,000.  Subsequent  to 
the  filing  of  the  garnishee's  answer  and  pur- 
suant to  supplemental  proceedings  had  in  an- 
other cause  then  pending  In  the  same  conrt, 
but  heard  in  a  different  department,  Chil,- 
berg  was  required  to  pay  the  money,  which 
his  answer  admitted  to  be  due^  to  the  sheriff 
of  King  county,  who  supposedly  Is  holding 
the  fund  awaiting  the  termination  of  the 
gaiTiishment  proceedings. 

Relator's  case  against  Davidson  came  cm 
for  trial  with  matters  in  this  condition,  and 
after  a  Jury  had  been  impaneled  and  sworn 
and  plalntlfTs  evidence  offered,  the  defend- 
ant Davidson  Interposed  a  motion  for  a  non- 
suit, which  the  trial  court  orally  granted. 
Relator  Immediately  and  in  open  court  ap- 
plied to  the  trial  Judge  for  an  order  fixing 
the  amount  of  a  supersedeas  and  stay  bond 
for  the  purpose  of  retaining  in  status  quo 
the  money  sequestered  by  the  garnishment 
proceedings,  pending  an  appeal  to  this  court 
from  the  Judgment  of  nonsuit  The  trial 
Judge  having  declined  to  fix  any  supersedeas 
bond,  aipplicatlon  4s  now  made  to  this  court 
for  a  writ  of  mandate  requiring  him  to  40  so. 

[1]  A  garnishment  proceeding  can  be  com- 
menced only  when  an  original  attachment 
has  been  issued,  when  plaintiff  sues  for  a 
debt  and  makes  the  required  affidavit  and 
gives  bond,  or  wheq  plaintiff  has  a  Judgment 
wholly  or  partially  unsatisfied.  Rem.  Code, 
g§  680,  681.  So  that  a  garnishment;  proceed- 
ing is  in  no  sense  an  original  or  independent 
action,  but  Is  ancillary  to  the  original  cause 
from  and  through  which  its  existence  comes. 
Kelly  V.  Ryan,  8  Wash.  536.  36  Pac  478. 

[2]  And  with  the  dismissal  or  termination 
of  the  original  action  in  favor  of  the  defend- 
ant therein,  the  garnishment  proceeding 
must  immediately  die.  The  statute  recog- 
nizes this  fact  by  the  proviso  In  section  693, 
Rem.  Code,  to  the  effect  that,  if  Judgment  be 
rendered  In  favor  of  the  original  defendant 
the  garnishee  shall  not  be  required  to  pay, 
nor  shall  any  Judgment  be  rendered  against 
him ;  and  by  the  provisions  of  section  6^5,  to 
the  effect  that  if  Judgment  be  rendered  in 
favor  of  the  original  defendant  in  the  origi- 
nal cause,  any  i)er6onal  property  or  effects 
which  the  garnishee  defendant  may  have 
previously  delivered,  to  the  sheriff  shall  be 
returned  to  him. 

[3, 4]  If  then  the  trial  court  enters  a  Judg- 
ment in  the  original  cause  in  favor  of  the 
original  defendant  without  at  the  same  time 
fixing  the  amount  of  a  supersedeas  bond  suf- 
ficient to  save  the  respondent  harmless  from 
damages  by  reason  of  the  ai^>eal,  as  pre- 
scribed by  Rem.  Code,  §  1722,  then  the  plain- 
tiff is  powerless  by  any  means  to  retain  the 
fund  which  may  have  been  sequestered  by 
garnishment  in  a  situation  where  it  will  be 
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available  to  him  In  the  event  that  bis  appeal 
Is  successful;  but  tinder  the  plain  letter  of 
the  statute,  In  such  a  case  as  this,  the  sher- 
iff may  and  must  return  the  fund  to  the  gar- 
nishee; and  In  any  such  case,  the  Judgment 
In  favor  of  the  original  defendant  not  being 
superseded,  the  garnishee  defendant  might. 
It  would  seem,  at  once  pay  over  the  fund  to 
his  creditor,  and  thereafter  plead  such  Jndg- 
nnent  as  his  Justification,  notwithstanding  its 
subsequent  reversal. 

That  the  plaintiff  in  the  original  action 
may  appeal  from  a  Judgment  in  favor  of 
the  defendant  is,  of  course,  not  denied ;  and, 
if  so,  that  he  may  stay  or  supersede  that 
Judgment,  so  as  to  reap  the  fruits  of  a  suc- 
cessful appeal,  would  seem  to  follow,  under 
our  statute  as  construed  by  this,  court,  tf  the 
loss  or  damage  suffered  by  the  delay  may  be 
met  by  a  money  award.  The  subject  of  what 
Judgments  may  or  may  not  be  superseded  is 
fully  discnssed  In  Cooper  v!  Hlndley,  70 
Wash.  331,  126  Pac.  916,  and  the  cases  bear- 
ing upon  the  subject  are  collated  and  classi- 
fied so  fully  and  logically  that  It  seems  un- 
necessary to  go  over  the  subject  again.  The 
conclusion  there  arrived  at  is: 

"From  the  very  nature  of  the  statute  [Rem. 
Code,  8  1722]  it  is  impliecl  that  the  loss  or  dam- 
age suffered  by  the  delay  may  be  met  by  a 
money  award.  Unless  the  loss  can  be  so  met,  a 
stay  is  not  ordinarily  granted." 

It  follows,  therefore,  that  when  the  loss  or 
damage  suffered  by  the  delay  occasioned  by 
the  appeal  may  be  met  by  a  money  award,  a 
supersedeas  should  always  be  granted ;  and, 
as  In  this  case  such  loss  or  damage  can  be  so 
met,  the  trial  court  erred  In  refusing  to  fix 
the  amount  of  a  supersedeas  bond. 

The  writ  wUl  Issue,  as  prayed  for,  requir- 
ing the  Judge  of  the  superior  court  to  so  act. 

HOLCOMB,  C.  J.,  and  MACKINTOSH, 
MAIN,  and  MITCHEHJ^  JJ.,  concur. 


KONICK  v.  CHAMPNEYS.    &o.  15337.) 
(Supreme  Goart  of  Washington.    July  81, 1919.) 

1.  Plxaoinq  4=»204(3)  —  Deuubbeb  —  Pub- 
pose. 

Where  a  pleader  attempted  to  state  two 
causes  of  action,  but  failed  in  his  facts  as  to 
one  of  them,  stating  only  one  good  cause  of  ac- 
tion, it  is  the  duty  of  the  court  to  overrule  a  de- 
murrer and  retain  the  case  for  trial  apon  the 
caase  of  action  well  stated,  under  Rem.  Code 
1916,  f  259,  subd.  5,  and  section  286. 

2.  Assault  and  Batteby  <8=»24(1)  —  Plead- 
ing. 

A  complaint  alleging  that  plaintiff,  a  grocer, 
while  making  a  delivery  to  a  tenant  in  defend- 
ant's apartment  house,  was  wantonly  and  un- 


lawfully assaulted  and  beaten  by  defendant,  to 
his  damage  in  a  stated  sum,  states  a  good  cande 
of  action,  the  plaintiff  having  an  implied  license 
to  enter  for  the  purposes  of  making  the  delivery, 
and  also  because  of  the  allegation  that  the  as- 
sault was  wanton  and  nnlawfuL 

3.  Nbolioence  «=332(1)— Owners  of  Build- 
ings— Invitees  and  Ljcenseeb. 

The  duty  of  care  which  the  owner  of  a 
building  owes  to  invitees  differs  from  the  duty 
of  care  he  owes  to  a  mere  licensee,  the  duty  to 
an  invitee  being  to  keep  the  ways  ^reasonably 
safe  for  him  and  open  to  entry  at  all  reasonable 
hours,  and  tiie  duty  to  a  licensee  being  only 
the  negative  one  of  not  wantonly  injuring  Itim. 

4.  Landlord  and  Tenant  «=>51  —  Public 
Buildings— DuTi  to  Third  Pebbonb.      • 

If  a  building,  fitted  for  bustness  or  office 
uses  and  rented  in  sections  to  tenants,  is  open, 
and  there  is  toothing  to  indicate  that  strangers 
are  not  wanted,  any  person  may  enter  without 
becoming  a  trespasser,  but  such  person  is  only 
a  licensee,  unless  he  enters  on  some  business  in 
which  a  tenant  has  an  interest. 

5.  Landlord  and  Tenant  4=»51— Rights  of 
Third  Person— Invitees. 

When  the  owner  of  a  building  fits  it  up  for 
business  or  office  uses  and  leases  rooms  there- 
in to  tenants,  retaining  control  over  the  en- 
tranceways,  he  Impliedly  invites  all  persons  to 
enter  the  bnilding  whose  entry  is  naturally  inci- 
dent to  the  business  carried  on  by  the  tenant, 
provided  the  invitee  enters  at  a  reasonable 
hour  and  conducts  himself  In  orderly  manner, 
but  the  invitation  does  not  extend  to  a  peddler 
or  solicitor  or  a  person  seeking  a  purchaser  for 
something  he  has  to  sell;  such  persons  being 
mere  licensees,  whose  right  of  entry  is  subject 
to  be  revoked  by  the  owner  at  any  time. 

6.  Injunction  <=»S4  —  Landlord  and 
Tenant  «=»167(1>  —  Negliqknob  —  Apabt- 
MBNT  Houses— Invitbbs. 

One  -Whom  the  owner  of  a  bnilding  Implied- 
ly Invites  to  enter  and  do  business  with  his  ten- 
ants has  privileges  in  the  premises,  and  can 
recover  for  personal  injuries  caused  by  the 
owner's  negligence,  and  can  enjoin  the  latter 
from  Interfering  with  his  right  of  entry. 

7.  Landlobd  and  Tenant  9=>51— Apabtment 
Houses— CoioioN  PiMBAOEWAT. 

The  owner  of  an  apartment  building  when 
he  leases  the  rooms  therein  confers  rights  in 
the  tenants  in  the  common  entranceways,  aab- 
Ject  to  reasonable  regulations,  including  the 
right  to  carry  through  such  entranceways  the 
commodities  necessary  for  their  sustenance. 

8.  Landlord  and  Tenant  «=951  —  Apabt- 
hent  Houses— Invitee. 

One  who  rents  rooms  in  an  apartment 
house  can,  In  the  absence  of  a  special  covenant 
to  the  contrary,  confer  his  right  to  use  the 
common  passageways  to  another,  and  he  does 
so  when  he  orders  goods  from  a  grocer  with 
the  understanding  that  they  are  to  be  deUvered, 
and  the  grocer  may  enjoin  the  owner  of  the 
building  from  interfering  with  his  right  to  make 
such  deliveries. 
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0.  AonoN  «=»48(2)— JoiifDEB  or  Caubeb  of 

Action— "Sake  Tbansaction." 
Where  an  apartment  house  owner  assaulted 
a  grocer  making  a  delivery  to  a  tenant,  and 
prevented  his  making  the  delivery,  the  gh>cer 
could  not  in  one  complaint  ask  damages  for  the 
assault  and  battery  and  also  that  the  owner  be 
enjoined  from  interfering  with  bia  use  of  the 
common  ways  in  the  building,  as  such  two  caus- 
es of  action  cannot  be  said  to  arise  out  of  the 
"same  transaction"  within  the  meaning  of  Hem. 
Code  1915,  1208. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Same  Transaction.] 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
CtllTin  S.  Hall,  Judge. 

Action  by  B.  A.  Konick  against  Weldon  V. 
Champneys.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed.       I 

Million  &  Houser,  of  Seattle,  for  appellant 
George  B.  Cole  and  John  Wesley  Dolby, 
both  of  Seattle,  for  respondent 

PULLERTON,  J.  To  the  complaint  of  the 
plaintiff  In  ttds  action  the  defendant  inter- 
posed a  demurrer,  on  the  grounds:  (1)  That 
several  causes  of  action  have  been  Improp- 
erly united;  and  (2)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  by 
the  trial  court,  whereupon  tlie  plaintiff  elect- 
ed to  stand  thereon  and  not  plead  further. 
The  court  then  entered  a  judgment  dismiss- 
ing the  action  with  costs,  from  which  judg- 
ment the  plaintiff  appeals. 

The  complaint,  omitting  the  formal  parts, 
Is  as  follows: 

"I.  That  at  all  the  times  hereinafter  men- 
tioned the  plaintiff  has  been  and  is  now  engaged 
in  the  occupation  and  business  of  carrying  on 
and  conducting  a  retail  grocery  store  at  277 
Bellevue  avenue  North,  in  Seattle,  King  coun- 
ty, Wash. 

"II,  That  at 'all  the  times  hereinafter  men- 
tioned the  defendant  is  the  owner,  manager,  and 
has  charge  of  that  certain  apartment  house 
known  as  the  'Carlyle  Apartments,'  situated  at 
320  Summit  avenue  North,  in  the  city  of  Seat- 
tle, King  county,  Wash. 

"III.  That  heretofore  on  the day  of  Oc- 
tober, 1917,  the  plaintiff  received  by  phone  an 
order  from  one  of  the  tenants  or  occupants  of 
the  apartments  in  said  Carlyle  apartment  house 
for  groceries,  and  the  plaintiff,  answering  said 
call  and  order,  went  personally  to  said  apart- 
ment house  for  the  purpose  of  making  delivery 
of  said  groceries,  whereupon  the  defendant  met 
the  plaintiff  at  the  rear  entrance  of  snid  apart- 
ment house,  the  same  being  the  customary  place 
for  the  delivering  of  such  articles  as  groceries, 
and  thereupon  the  defendant  did,  in  a  rude,  in- 
solent, angry,  and  contemptuous  manner,  for- 
bid plaintiff  entering  said  apartment  house  or 
making  said  deliveries,  and  did  wantonly,  reck- 
lessly, and  unlawfully  then  and  there  assault, 
beat,  and  bruise  the  plaintiff,  by  shaking  him. 


pulling  his  ears,  and  talking  to  bim  In  a  loud, 
insolent,  and  boisterous  manner,  and  did  with 
force  prevent  the  plaintiff  entering  said  prem- 
ises and  apartment  house. 

"IV.  That  by  reason  of  the  said  conduct  of 
the  said  defendant  plaintiff  suffered  great  pain 
and  anguish  of  body  and  mind,  all  to  his  great 
damage  in  the  sum  of  $500. 

"V.  That  the  plaintiff  has  several  eustomera 
in  said  apartment  house,  and  at  whose  invita- 
tion the  plaintiff  is  anxious  ana  willing  to  sell 
his  goods,  wares,  and  merchandise,  but  that  the 
defendant  wrongfully  refuses  to  allow  the  plain- 
tiff  to  enter  upon  said  premises,  or  to  deliver 
groceries  to  his  tenants  in  the  said  apartments, 
and  threatens  to  do  the  plaintiff  great  bodily 
harm  should  he  attempt  to  make  delivery  there- 
of, thereby  damaging  plaintiff's  business,  but 
such  damages  are  uncertain  and  difficult  to  as- 
certain, and  are  therefore  irreparable. 

"Wherefore,*  plaintiff  prays  for  a  judgment 
knd  decree  of  this  court  as  follows : 

"First.  Awarding  plaintiff  damages  in  the 
sum  of  $500. 

"Second.  For  a  permanent  injunction  enjoin- 
ing the  defendant  from  in  any  manner  interfer- 
ing and  molesting  plaintiff  or  preventing  him 
from  making  deliveries  of  groceries  in  the  usual, 
customary,  and  ordinary  manner  to  tenants  in 
said  apartment  house,  and  that  plaintiff  have 
any  other  and  further  and  different  relief  to 
which  he  may  be  entitled." 

[1]  The  record  does  not  disclose  the 
grounds  upon  which  the  trial  court  sustained 
the  demurrer.  A  due  determination  of  the 
Issue  jotued;  however,  requires  a  consider- 
ation of  both  of  the  grounds  stated  therein. 
There  was  plainly  an  attempt  to  state  two 
causes  of  action.  If,  therefore,  the  pleader 
succeeded  In  stating  two  causes  of  action, 
and  these  causes  are  improperly  united,  the 
demurrer  was  rightly  sustained,  since  the 
Code  expressly  makes  the  improiier  uniting 
of  two  or  more  causes  of  action  a  ground  for 
demurrer.  Rem.  Code,  $  259,  subd.  5.  If, 
on  the  other  hand,  the  pleader  stated  one 
good  cause  of  action,  but  failed  in  his  facts 
as  to  the  other,  it  was  the  duty  of  the  court 
to  overrule  the  demurrer  and  retain  the  case 
for  trial  upon  the  cause  of  action  well  stat- 
ed. The  allegations  made  in  the  attempt 
to  state  the  other  cause  of  action  would  be 
Irrelevant  and  redundant  matter,  which  it 
is  the  otBce  of  a  motion,  not  a  demurrer,  to 
reach.     Rem.  Code,  §  2S6. 

[2]  The  first  question  to  be  considered 
then  is.  Are  there  two  causes  of  action  stated 
In  the  complaint?  That  there  is  a  cause  of 
action  stated  for  personal  injuries  arising 
from  an  assault  and  battery  can  hardly  be 
doubted.  The  allegations  are  tlrnt  tlie  ap- 
pellant, a  grocer,  received  an  order  for  gro- 
ceries from  a  tenant  in  the  respondent's 
apartment  house;  that  he  went  personally 
to  the  apartment  house  to  make  delivery  of 
the  groceries,  and  was  met  by  the  respond- 
ent at  the  rear  entrance  to  the  house,  the 
same  being  the  customary  place  for  the  de- 
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livery  of  snch  articles  as  groceries,  and  was  r  raters  to  consult  him  on  professional  bus!- 


there  wantonly  and  unlawfully  assaulted  and 
beaten  by  the  respondent,  to  his  damage  In 
a  stated  sum  of  money.  There  Is  nothing  to 
show  that  he  had  been  theretofore  forbidden 


to  enter  the  premises  for  the  delirery  of   not,  however.  Include  a  peddler  or  solicitor. 


groceries,  or  that  he  was  acting  otherwise 
than  In  an  orderly  and  peaceful  manner. 
Plainly,  therefore,  he  had  an  Implied  license 
to  enter  for  the  purposes  Intended,  or,  at 
least,  was  not  a  trespasser  in  so  doing,  and 
the  respondent  had  no  cause  to  assault  and 
beat  him  for  making  the  attempt.  More  than 
this,  it  Is  alleged  that  the  assault  was  wan- 
ton and  unlawful.  If  this  be  true,  and  for 
the  purposes  of  the  demurrer  it  must  be  so 


considered,  the  assault  gave  rise  to  a  cause   right    Certainly,  under  all  of  the  cases,  he 


of  action  even  though  the  attempt  to  enter 
the  building  to  deliver  the  groceries  was 
wrongful,  since  these  words  negative  the 
presumption  that  the  assault  and  battery 
may  have  been  necessary  to  prevent  a  wrong- 
ful act. 

Is  there  stated  a  cause  of  action  for  In- 
Jnnctive  relief? 

It  is  a  well-settled  mle  that  when  the  own- 
er of  a  building  Qts  it  up  for  business  or  office 
nses,  and  leases  rooms  therein  to  tenants, 
retaining  control  over  the  entranceways  to 
such  rooms,  he  impliedly  invites  all  persons 
to  enter  the  building,  whose  entry  is  naturally 
Incident  to  the  business  carried  on  by  ttw 
tenant 

"The  rule  of  implied  invitation  may  be  stated 
as  follows:  Invitation  as  distinguished  from 
mere  license  is  implied  by  law '  only  when  the 
visitor  comes  for  some  purpose  connected  wltb 
the  business  in  which  the  owner  or  occupant  is 
there  engaged,  or  which  he  permits  there  to  be 
carried  on,  and  there  must  be  some  real  or  sap- 
posed  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates."  Gasch  v. 
Hounds,  93  Wash.  317,  180  Pac.  962. 

[3, 4]  It  Is  a  well-settled  rule  also  that  the 
duty  of  care  which  the  owner  of  such  a  build- 
ing owes  to  invitees  dlfters  from  the  duty  of 
care  he  owes  to  a  mere  licensee.  If  the  build- 
ing be  open,  and  there  is  nothing  to  indicate 
that  strangers  are  not  wanted,  any  person 
may  eater  without  becoming  a  trespasser, 
but  the  owner  owte  him  no  duty  of  care, 
other,  perbai>3,  than  the  negative  one  of  not 
wantonly  inlnring  him.  To  the  invitee,  how- 
ever, he  owes  the  same  duty  of  care  that  he 
owes  to  the  tenant;  he  must  keep  the  ways 
reasonably  safe  for  him,  and  must  permit 
entry  at  all  reasonable  hours.  Gasch  ▼. 
Rounds,  supra;  Stanwood  v.  Clancey.  106 
Me.  72;  75  Atl.  293,  26  L.  R.  A.  (N.  S.)  1213. 

[5]  The  rule  presupposes,  of  course,  that 
the  invitee  enters  at  a  reasonable  hour,  con- 
ducts himself  in  an  orderly  manner,  and,  as 
said  in  the  case  cited  from  this  court  enters 
on  some  business  In  which  the  tenant  has  an 
interest.  In  the  case  where  the  tenant  is  a 
lawyer,  doctor,  architect  or  other  profession- 
al man,  the  rule  would  include  a  person  who 


ness,  and,  in  the  case  of  a  manufacturer  of 
or  dealer  In  commodities,  would  include  a 
person  entering  for  the  purpose  of  dealing 
with  relation  to  such  commodities.    It  would 


or  a  person  seeking  a  purchaser  for  some- 
thing be  had  to  selL  Such  persons,  even  if 
they  are  expressly  permitted  to  enter  onto 
the  premises,  are  mere  licensees,  and  their 
right  of  entry  Is  subject  to  be  revoked  by 
the  owner  at  any  time  and  for  any  cause 
that  may  seem  to  the  owner  sufficient. 

[I]  It  follows  from  these  principles,  we 
think,  that  an  invitee  has  privileges  in  the 
premises  which  he  can  enforce  in  bis  own 


can  recover  for  personal  injuries  suffered  by 
him  caused  by  the  negligence  of  the  owner, 
and  it  would  seem  equally  plain  that  if 
Ills  right  of  entry  is  wrongfully  Interfered 
with  by  the  owner,  he  can  have,  at  least  as 
l;he  practice  is  administered  in  this  state, 
injunctive  relief  against  the  denial  of  the 
right 

[7,  8]  The  legal  status  of  the  owner  of  an 
apartment  house  is  not  essentially  different 
from  that  of  the  owner  of  office  or  business 
buildings  generally.  Such  a  house  has  been 
defined  as  a  building  arranged  In  several 
suites  of  connecting  rooms,  each  suite  de- 
signed for  independent  housekeeping,  but 
with  certain  rtiecbanical  conveniences,  such 
as  heat,  light,  or  elevator  services,  in  com- 
mon to  all  families  occupying  the  building. 
Kltchlng  V.  Brown,  180  N.  Y.  414,  73  N.  E. 
241,  70  L.  R.  A.  742.  The  owner  of  such  a 
building,  when  he  leases  the  rooms  therein 
for  the  purposes  Intended,  confers  rights  in 
the  tenants,  not  only  In  the  rooms  actually 
leased,  but  rights  in  the  common  entrance- 
ways  to  such  rooms,  notwithstanding  he  may 
have  retained  control  of  them  for  the  com- 
mon use  of  all  of  his  tenants.  Since  the 
leasing  is  for  housekeeping  purposes,  among 
these  rights  is  tlie  right  to  carry  through 
such  entranceways  the  commodities  neces- 
sary for  their  sustenance.  Having  this  right 
the  tenant  can,  in  the  absence  of  a  special 
covenant  to  the  contrary,  confer  it  upon  an- 
other, and  that  other,  when  the  right  is  so 
conferred,  becomes  an  invitee  of  the  owner. 
The  rule  applies  to  a  grocer  from  whom  gro- 
ceries are  ordered,  when  ordered  with  the 
understanding  or  agreement  that  they  shall 
be  delivered.  He  has  business  with  an  oc- 
cupant of  the  building,  in  which  business  the 
occupant  has  an  Interest  It  is  not  of  course, 
intended  to  be  said  that  the  owner  of  an 
apartment  house  may  not  make  reasonable 
regulations  governing  the  use  of  the  entrance- 
ways  to  the  building.  He  may,  as  he  seems 
to  have  done  tn  .this  instance,  provide  a 
place  for  the  delivery  of  commodities  to  his 
tenants,  and  requires  such  commodities  to 
be  delivered  at  that  place,  and,  as  before 
indicated,  can  require  entrance  to  be  made 
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at  reasonable  hours  and' In  an  orderly  man- 
ner; and  It  may  be  also  that  for  just  cause 
he  can  forbid  a  particular  person  or  particu- 
lar persons  from  entering.  But  the  regu- 
lations must  be  reasonable,  tbey  must  not 
be  so  stringent  as  to  amount  to  a  practical 
denial  of  the  right 

[J]  In  the  light  of  these  considerations  we 
think  the  complaint,  although  somewhat 
meager  in  its  allegations,  states  facts  suffi- 
cient to  sustain  a  Judgment  awarding  Injunc- 
tive relief.  The  complaint  'therefore  states 
two  causes  of  action,  and  the  question  arises. 
Are  they  Improperly  united?  The  appellant 
argues  that  they  are  not,  and  calls  to  his 
assistance  that  section  of  the  Code  which 
permits  two  or  more  causes  of  action  to  be 
united  In  one  complaint  when  they  arise 
out  of  the  same  transaction.  Rem.  Code,  f 
290.  But  we  cannot  think  the  statute  aids 
the  appellant  Discussing  this  provision  of 
the  statute,  Mr.  Pomeroy,  in  his  work  on 
Remedies  and  Remedial  Rights  (section  474), 
says: 

"It  is  clear  that  every  event  affecting  two  per- 
sons is  not  necessarily  a  'transaction'  within 
the  meaning  of  the  statute ;  indeed,  the  word  as 
used  in  common  speech  has  no  such  significa- 
tion. 'Transaction'  implies  mutuality,  some- 
thing done  by  both  in  concert,  in  which  each 
takes  some  part.  Much  less  can  it  be  said  that, 
because  two  events  occur  to  the  same  persons 
at  the  same  time,  they  are  necessarily  so  con- 
nected as  to  become  one  transaction.  The  case 
cited  above,  in  which  a  cause  of  action  for  an 
assault  and  battery  and  one  for  a  slander  were 
united,  illustrates  this  statement.  Two  events 
happened  simultaneously,  the  beating  and  the 
defamation,  but  neither  was  a  'transaction'  in 
any  proper  sense  of  the  word.  The  wrong 
which  formed  a  part  of  one  cause  of  action 
was  the  beating;  that  which  formed  a  part 
of  the  other  was  the  malicious  speaking.  The 
plaintiff's  primary  rights  which  previously  ex- 
isted were  broken  by  two  independent  and  dif- 
ferent wrongs.  The  only  common  point  between 
the  causes  of  action  was  one  of  time;  but  this 
unity  of  time  was  certainly  not  a  'transaction.' 
Much  of  the  difficulty  in  construing  this  lan- 
guage has  resulted,  I  think,  from  a  failure  to 
apprehend  the  true  nature  of  a  'cause  of  action,' 
from  a  forgetfulness  that  it  includes  two  fac- 
tors—the primary  right  and  the  wrong  which 
invades  it.  A  'cause  of  action'  cannot  be  said 
to  'arise  out  of  an  event,  when  the  event  pro- 
duces or  contains  but  one  of  these  factors,  the 
delict  or  wrongful  act." 

The  case  referred  to  in  the  quotation  is 
Anderson  t.  Hill,  63  Barb.  (N.  T.)  238.  The 
complaint  united  a  cause  of  action  for  an 
assault  and  battery  with  one  for  slander, 
alleging  Uiat  the  defamatory  words  were 
uttered  while  the  beating  was  in  actual 
progress.  To  a  demurrer  for  a  misjoinder 
It  was  answered  that  both  causes  of  action 
arose  out  of  the  same  transaction.  Passing 
upon  the  question  the  court  said : 


"It  is  claimed,  however,  by  the  plaintHTs 
counsel  that  the  assault  and  battery  and  tho 
slander  arose  out  the  same  transaction,  inas- 
much as  l>oth  causes  originated  or  occurred  at 
the  same  period  of  time,  and  therefore  l>oth  be- 
long to  the  first  class,  ^is  is  what  is  held 
in  Brewer  v.  Temple,  supra  [15  How.  Prac.  (N. 
T.)  286].  But  it  by  no  means  follows  that  be- 
cause the  two  causes  of  action  originated,  or 
happened,  at  the  same  time,  each  cause  arose 
out  of  the  same  transaction.  It  is  certainly 
neither  physically  nor  morally  impossible  that 
there  should  be  two  transactions  occurring  si- 
multaneously, each  differing  from  the  other,  in 
essential  attitudes  and  qualities.  As  here,  the 
transaction  out  of  which  the  cause  of  action 
for  the  assault  springs  is  the  beating,  the  physi- 
cal force  used;  while  the  transaction  out  of 
which  the  cause  of  action  for  slander  springs  la 
not  the  beating,  or  the  force  used,  but  defama- 
tory words  uttered.  The  maker  of  a  promis- 
sory note  might,  at  the  very  instant  of  its  de- 
livery and  inception,  falsely  call  the  payee  a 
thief ;  and  yet  who  would  say  that  the  two  causes 
of  action  arose  out  of  the  same  transaction? 
It  has  been  held  that  a  contract  of  warranty  and 
a  fraud  practiced  in  the  sale  of  a  horse,  at  the 
same  trade,  did  not  arise  out  of  the  same  trans- 
action, 80  as  to  be  connected  each  with  the 
same  subject  of  action,  and  that  a  complamt 
containing  both  causes  of  action  was  demurra- 
ble. Sweet  V.  Ingerson,  12  How.  Pr.  (N.  Y.) 
331.  This  wag  a  general  term  decision,  and 
of  course  as  authority  has  greater  weight  than 
that  of  Brewer  v.  Temple.  Assault  and  battery 
and  Blander  are  as  separate  and  distinct  causes 
of  action  as  any  two '  actions  which  can  be 
named.  True  they  are  both  torts,  but  they  do 
not  belong  to  the  same  category  or  class,  ei- 
ther at  common  law  or  by  the  Code.  Indeed 
the  Code,  in  express  terms,  enumerates  and 
classifies  them  separately.  The  subjects  of  the 
two  actions  are  not  connected  with  each  other. 
Each  subject  of  action  is  as  distinct  and  dif- 
ferent from  the  other  as  the  cliaracter  of  an  in- 
dividual is  from  his  bodUy  structure.  The  ques- 
tion is  not  whether  both  causes  of  action  sprung 
into  existence  at  the  same  moment  of  time. 
Time  has  very  littie  to  .do  in  solving  the  real 
question.  The  question  is,  Did  each  cause  of 
action  accrue  or  arise  out  of  the  same  transac- 
tion, the  same  thing  done?  It  is  apparent  that 
each  cause  of  action  arose,  and  indeed  must  nec- 
essarily have  arisen,  out  of  the  doing  of  quite 
different  things,  by  the  defendant.  Different 
in  their  nature,  and  all  their  qualities  and  char- 
acteristics, and  inflicting  injuries  altogether  dif- 
ferent and  dissimilar.  The  same  evidence  would 
not  sustain  either  cause  of  action,  and  they  may 
require  different  answers." 

Within  the  principles  here  announced  the 
complaint  plainly  Improperly  unites  two 
causes  of  action,  and  since  the  Code,  as  we 
have  shown,  makes  the  improper  uniting  of 
two  or  more  causes  of  action  a  distinct 
ground  of  demurrer,  the  demurrer  was  prop- 
erly sustained. 

'The  Judgment  is  affirmed. 

MOUNT  and  PARKER,  JJ.,  concur. 
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PETERSEN  et  al.  v.  PACIFIC  AMERICAN 
FISHERIES.    (No.  15308.) 

(Supreme  Court  6t  Washington.    Auc.  5,  1919.) 

1.  Pbinoipai.  and  Aobnt  «=>105(4)— Aokrt's 

AUTHOBITY  TO  ReCSIVK.PaTHENT. 

A  purchaser  is  warranted  in  paying  pur- 
chase price  to  seller's  agent  if  the  agent  is  in 
fact  authorized  to  receive  payment,  or  the  seller 
has  clothed  him  with  indicia  of  authority  to  re- 
ceive payment,  as  by  intrusting  him  with  pos- 
session of  the  goods. 

2.  PbjNCIPAI.  AMD  AOENT   «=9l60%    —  PaT- 
MBNT  TO  AOEMP— EFraCT. 

"  Payment  to  an  authorised  agent  discharges 
the  indebtedness,  although  the  agent  misappro- 
priates the  payment 

S.  Pbincifai.  akd  .\obiit  9=»99— Appabeitt 

AUTHOBITT. 

A  principal  is  bound,  not  only  by  an  agent's 
acts  within  his  actual  authority,  but  also  by 
acts  within  the  agent's  apparent  authority. 

4.  Pbincipai,  and  Agent  «=>  105(4)— Attthob- 
ITT  TO   Receive   Patmbrt— Lessee. 

Where  a  lease  required  the  lessee  to  sell 
certain  stock  of  the  lessor,  the  lessor's  action  in 
assisting  lessee  to  make  the  sale  did  not  'revoke 
the  lessee's  powers  under  the  lease,  or  require, 
a  purchaser  to  pay  the  purchase  price  direct  to 
the  lessor. 

5.  Appeal   and    Bbbob   «s»a69— QtmsnoirB 

CONSIDEBEIV— IRTEBEBT. 

Where  appellant  did  not  except  to  a  Judg- 
ment on  the  ground  that  it  did  not  provide  for 
interest,  and  that  qaestioa  was  apparent^  not 
raised  below,  it  will  not  be  considered  upon  ap- 
peal. 

Department  2. 

Appeal  from  Superior  Court,  Whatoom 
County;  Ed.  E.  Hardin,  Judge. 

Action  by  James  Petersen,  James  McDon- 
ald, and  others  against  the  Pacific  American 
Fisheries,  a  corporation.  Judgment  for  de- 
fendant, and  plaintifrs  appeal.    Affirmed. 

Bixby  ft  Nightingale,  of  Belllngham,  for 
appellants. 
Kerr  ft  McCord,  of  Seattle^  for  respondent 


BRIDGES,  J.  The  appellants  sued  to  re- 
cover $1,065  as  the  purchase  price  of  cer- 
tain box  Bbooks  and  $75  as  the  purchase 
price  of  a  certain  shingle  machine.  The  case 
was  tried  by  the  court  without  a  jury.  It 
gave  Judgment  to  the  plaintiffs  for  $75,  be- 
ing the  sale  price  of  the  machine,  but  re- 
fused Judgment  on  account  of  the  box  shooks. 
The  facts  are  substantially  as  follows: 
Bach  of  the  parties  hereto  was  the  owner 
of  a  manufacturing  plant  at  Bclllnghnm.  In 
May,  1916,  the  appellants  and  one  Wood  en- 
tered Into  a  lease  contract,  whereby  the  ap- 
pellants leased  their  factory  to  Wood.    This 
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lease,  among  other  things,  contained  the  fol- 
lowing clauses: 

"Understood  that  one  of  the  conditions  for  Ae 
execution  of  this  lease  is  that  the  leasees,  im- 
mediately upon  taking  possession  of  the  afore- 
said plant,  advise  with  lessor  as  to  how  tiw 
said  stock  and  material  on  hand  should  be  com* 
pleted  and  finished  to  the  best  advantage,  in  or- 
der to  obtain  available  markets  therefor,  ,and 
that  lessees  will  finish  and  complete  within  a 
reasonable  time  whatever  work  and  material 
may  be  necessary  in  order  to  complete  the  afore- 
said delivery  of  stock  on  hand  so  that  the  same 
can  be  marketed  to  the  best  advantage,  and  the 
lessees  will  be  paid  therefor  the  actual  cost  of 
finishing  the  said  material  and  labor,  plus  10 
per  cent  on  the  same.  Lessees  further  agree 
to  immediately  market  said  stock  upon  its  being 
finished  and  completed  to  the  best  advantage, 
snd  charge  therefor  a  reasonable  commission; 
and  it  is  understood  that  said  stock  and  mate- 
rial remain  in  the  warehouse  of  said  plant, 
where  the  same  is  now  situate,  until  lessor  de- 
termines to  sell  the  same,  without  the  paying  of 
any  rental  or  compensation  for  the  use  of  said 
warehouse  during  said  time." 

Wood  thereafter  transacted  business  un- 
der the  name  of  W.  W.  Wood  Manufactur- 
ing Company,  He  at  once  entered  Into  pos- 
session of  the  leased  property,  including  all 
box  shooks,  lumber,  etc.,  on  the  premises, 
and  he  remained  in  possession  throughout 
the  period  of  this  controversy.  Shortly  prior 
to  August,  1916,  F.  0.  Biery,  one  of  respond- 
ent's foremen,  visited  the  Wood  plant  with 
the  view  of  purchasing  its  hand  shingle  ma- 
chine. While  on  the  premises  he  saw  a 
miscellaneous  lot  of  box  shooks,  which  be 
thought  his  employer  might  'want  to  pur- 
chase, lie  entered  Into  negotiations  with 
Wood  concerning  the  purchase  of  the  machine 
and  sucb  of  the  box  shooks  as  would  suit 
the  purposes  of  respondent  Wood,  however, 
did  not  have  any  inventory  of  the  box  shooks, 
and  referred  Blery  to  Thomas  R.  Waters  for 
this  information.  Mr.  Waters  was  an  at- 
torney at  law  at  Belllngham  and  part  owner 
of  the  leased  property.  Blery  had  several 
conferences  with  Waters  looking  towards 
the  purchase  of  certain  of  the  box  shooks; 
they  did  not,  however,  at  that  time  agree 
upon  a  sale.  Later  Wood  again  took  np  the 
question  of  the  sale  with  Blery  and  terms 
were  substantially  agreed  upon.  Biery,  how- 
ever, did  not  have  any  authority  to  consum- 
mate the  sale,  and  requested  Waters  to  meet 
H.  B.  Drisko,  respondent's  assistant  manager, 
at  the  office  of  respondent,  for  the  purix>se 
of  closing  the  deal.  Upon  this  request  Mr. 
Waters  met  Mr.  Drisko  at  respondent's  office, 
where  the  deal  was  closed.  The  shingle 
machine  was  sold  for  $75,  and  such  of  the 
box  shooks  as  the  respondent  might  select 
out  of  a  miscellaneous  lot  were  sold  for  $S 
per  thousand  sets. 

Waters  testified  that  at  this  conference  he 


^ssFoT  oUier  cases  sea  sane  tavlc  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


86 


188  PACIFIC  SEPORTBR 


(Wash. 


requested  the  respondent  to  send  to  him  or 
to  one  James  McDonald  the  check  for  the 
purchase  price.  Drisko  and  Blery,  who  were 
both  present  at  this  conference,  denied  that 
anything  was  said  about  the  check  or  to 
whom  payment  shotald  be  made.  The  fol- 
lowing day  Waters  went  East,  and  did  not 
return  to  Bellingbam  until  about  the  1st  of 
November,  1916.  Wood  took  charge  of  Oie 
sorting  and  tallying  and  delivering  of  the 
shooks  to  respondent;  Blery  assisting  in 
keeping  the  tally.  From  the  time  of  the 
sale  on  till  early  in  November,  neither  Wood 
nor  any  of  the  appellants  had  anything  to 
do  with  the  shooks.  They  had  no  further 
conferences  with  respondent  and  did  not 
Bend  respondent  any  statement  of  the  shooks 
sold  or  make  any  demand  for  payment 
Some  time  in  October,  and  before  Waters 
returned  from  the  East,  the  Wood  Manu- 
facturing Company  sent  to  the  respondent  a 
bill  for  the  purchase  price  of  the  machine 
and  the  box  shooks.  This  bill  ran  against 
respondent  and  in  favor  of  the  Wood  Com- 
pany. It  was  on  the  billhead  of  the  Wood 
Manufacturing  Company.  A  few  days  after 
receiving  the  statement  the  respondent  made 
its  check  for  the  amount  of  the  bill  to  the 
Wood  Manufacturing  Company,  and  the  lat- 
ter, after  having  received  the  check,  cashed 
it,  and  has  never  paid  the  appellant  any  of 
the  proceeds  thereof.  Upon  Waters'  return 
from  the  East  he  learned  that  bis  company 
bad  not  received  Its  pay,  and  made  inquiry 
of  the  respondent  and  was  told  tliat  payment 
had  been  made  to  the  Wood  Manufacturing 
Company.  One  O.  W.  Grandall,  who  was  in 
the  employ  of  the  Wood  Manufacturing  Com- 
pany and  acted  in  the  capacity  of  bookkeep- 
er and  manager,  testified  that  Waters  told 
him  to  send  a  bill  to  respondent  and  collect 
the  money.    Waters  denied  this. 

The  court's  findings  give  the  facts  substan- 
tially as  above,  but,  in  addition,  find  that  by 
the  terms  of  the  lease  contract  Wood  was 
authorized  and  empowered  to  sell  the  bos 
shooks  and  to  collect  the  purchase  price 
thereof,  but  that  he  did  not  have  any  author- 
ity to  sell  the  machine  or  to  collect  therefor ; 
that  when  the  deal  was  closed  at  the  otBce 
of  the  respondent  Waters  requested  the  re- 
spondent to  send  a  check  in  payment  either 
to  him  or  McDonald,  but  nothing  was  said 
as  to  whom  the  check  should  be  drawn;  that 
Blery,  who  represented  the  respondent,  did 
not  know  that  Waters  bad  or  claimed  to 
have  any  ownership  in  the  box  shooks,  but 
thought  hj  was  representing  the  owner  of 
the  shooks  or  the  Wood  Manufacturing  Com- 
pany, as  agent  or  attorney.  The  court  fur- 
ther found  that  the  power  given  by  the  lease 
to  Wood  to  sell  the  box  shocks  had  never 
been  revoked. 

The  trial  court  based  its  conclusions  and 
judgment  almost  entirely  on  the  lease  con- 
tract. The  appellant  urges  a  new  trial, 
chiefly  on  two  grounds:  First,  that  the  lease 


contract  does  not  authorize  Wood  to  sell  the 
box  shooks  or  to  collect  the  price  thereof, 
and,  second,  that  If  the  lease  does  authorize 
Wood  to  sell  the  shooks  and  collect  therefor, 
that  power  was  revoked  before  the  consum- 
mation of  the  sale  in  controversy  here.  The 
statement  of  a  few  fundamental  principles 
will  assist  in  arriving  at  a  correct  decision. 

[1]  Where  the  principal  has  clothed  the 
agent  with  the  indicia  of  authority  to  re- 
ceive payment,  as  by  intrusting  him  with  the 
possession  of  the  goods  to  be  sold,  the  pur- 
chaser is  warranted  in  paying  the  price  to 
the  agent  at  the  time  of  sale.  But  when  the 
agent  has  not  the  possession  of  the  goods 
and  no  other  Indlda  of  authority,  and  has 
only  authority  to  sell,  the  purchaser  pays 
the  agent  at  his  peril,  and  it  devolves  upon 
him  to  show  that  the  agent  was  authorized 
to  receive  the  payment.  1  Am.  &  Eng.  Enc. 
p.  1014. 

[2]  Payment  to  an  authorized  agent  will 
operate  as  a  discbarge  of  the  Indebtedness, 
though  the  agent  misappropriate  tlie  pay- 
ment.   22  Am.  &  Eng.  Enc.  p.  618. 

[3]  A  principal  is  not  only  bound  by  the 
acts  of  his  agent,  general  or  special,  within 
the  authority  which  he  has  given  him,  but 
he  is  also  bound  by  his  agent's  acts  within 
the  apparent  authority  which  the  principal 
himself  knowingly  permits  his  agent  to  as- 
sume, or  which  be  holds  the  agent  out  to 
the  public  as  possessing.  Galbraith  v.  Weber, 
58  Wash.  132,  107  Pac.  1050.  28  L.  R.  A.  (N. 
S.)  341. 

The  apparent  authority  so  far  as  third 
persons  are  concerned  is  the  real  authority, 
and  when  a  tblrd  person  has  ascertained 
the  apparent  authority  with  which  the  prin- 
cipal has  clothed  the  agent,  he  Is  under  no 
further  obligation  to  inquire  into  the  agent's 
actual  authority.    81  Cyc.  1333. 

One  clause  of  the  lease  contract  provided 
that  Wood  should  advise  with  the  appellants 
as  to  how  to  obtain  available  markets  for 
the  box  shooks,  aijd  that — 

"Lessees  will  finish  and  complete  within  a 
reasonable  time  whatever  work  and  material 
may  be  necessary  in  order  to  complete  the  afore- 
said delivery  of  stock  on  hand  so  that  the  same 
can  be  marketed  to  the  best  advantage.  »  »  • 
Lessees  further  agree  to  immediately  market  said 
stock  upon  its  being  finished  and  completed  to 
the  best  advantage,  and  charge  therefor  a  rea- 
sonable commission,  and  it  is  understood  that 
said  stock  and  material  shall  remain  in  the 
warehouse  of  said  plant,  where  the  same  is  now 
situated,  until  the  lessor  determines  to  sell  the 
same,  without  the  payment  of  any  rental  or  com- 
pensation for  the  use  of  the  warehouse  during 
said  time." 

The  appellants  contend  that  this  provision 
of  the  lease  only  authorized  Wood  to  find 
a  market,  and  does  not  authorize  him  to  sell 
the  shooks.  We  cannot  so  hold.  The  con- 
tract shows  clearly  that  the  intention  was 
that  Wood  should  not  only  have  thie  author- 
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Ity  but  It  wonld  be  bis  daty  actually  to  sell 
these  box  ahooks.  The  Instrument  even  goes 
so  far  as  to  provide  that  the  lessees  shall  be 
entitled  to  a  reasonable  commission  for  this 
service.  It  is  true  that  the  last  clause  above 
quoted  provides  that  the  box  shocks  shall 
be  permitted  to  remain  in  the  warehouse 
"until  the  lessor  determines  to  sell  the 
same,"  but  this  was  not  Intended  to  reserve 
the  right  of  sale  exclusively  in  tlie  appellants, 
but  was  put  In  the  contract  merely  to  guard 
against  any  charge  which  the  lessees  might 
make  the  appellants  for  warehouse  rent. 

[4]  The  appellants  further  contend,  how- 
ever, that  the  implied  power  to  collect  the 
purchase  price  is  always  dependent  upon 
the  exercise  by  the  agent  of  his  power  to 
sell,  and  that  where  the  principal  makes 
the  sale  the  presumption  of  law  is  that  be 
alone  had  authority  to  make  the  collection, 
and  that  since  Waters  actually  made  the  sale 
the  agent  had  no  authority  to  make  the  col- 
lection. As  principles  of  law  these  conten- 
tions may  be  accepted  as  correct,  but  they 
are  Inapplicable  here,  because  the  testimony 
does  not  show  that  Waters,  as  the  owner  of 
the  property,  made  the  sale.  The  most  that 
he  did  was  to  assist  in  making  the  sale,  and 
even  In  this  the  respondent  supposed,  and 
had  reason  to  suppose,  that  Waters  was  act- 
ing as  the  agent  or  attorney  for  the  owner 
and  not  as  owner.  The  appellant  contends 
that  the  trial  court's  finding  was  to  the  ef- 
fect that  Waters  made  the  sale,  but  we  do 
not  so  construe  it.  The  finding  was  merely 
to  the  effect  that  Waters  finally  closed  or 
confirmed  the  sale.  We  have  very  carefully 
read  and  considered  the  testimony,  and  it 
Is  perfectly  plain  to  us  that  the  terms  of  the 
sale  were  made  between  Wood  and  Biery, 
the  foreman  of  the  respondent,  and  that  Wa- 
ters did  nothing  more  than  to  assist  In  the 
making  of  the  sale.  It  cannot  be  said  that 
what  Waters  did  had  the  effect  of  revoking 
the  powers  given  In  the  lease  to  Wood. 

As  between  two  innocent  persons,  one  of 
whom  must  suffer,  the  loss  should  always 
fall  on  the  principal  who  has  clothed  the 
agent  with  apparent  authority,  and  thus  en- 
abled him  to  obtain  the  advantage  of  the 
person  with  whom  he  deals,  rather  than  on 
the  purchaser.  Galbralth  v.  Weber,  supra. 
Considering  all  the  testimony,  we  cannot 
avoid  the  conclusion  that  not  only  did  the 
lease  Itself  give  Wood  the  power  to  sell  and 
collect,  but  that  the  conduct  and  acts  of  the 
appellant,  through  Waters,  was  such  as  to 
hold  out  to  the  respondent  that  Wood  was 
authorized  to  sell  os  well  as  to  collect.  Un- 
der all  the  circumstances  as  shown  by  the 
record,  it  seems  to  us  that  any  x)er8on  placed 
in  the  position  of  the  respondent,  and  having 
the  information  which  it  had,  would,  with- 
out hesitancy  and  with  perfect  justification, 
have  made  the  payment  to  Wood  as  the  re- 
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spondent  did  in  this  case.  It  will  not  serve 
any  good  purpose  for  us  to  particularly  re- 
fer to  the  testimony  upon  which  our  am.- 
elusion  is  based. 

[S]  The  appellant  contends  that  the  judg- 
ment of  the  trial  court  for  $75  should  have 
carried  interest  from  the  date  it  should  have 
been  paid  to  the  date  of  judgment  If  it 
should  be  conceded  that  the  court  would  have 
had  authority  to  have  given  interest,  yet 
we  find  that  the  appellant  Is  In  no  position 
now  to  raise  that  question.  The  court's  con- 
clusion of  law  No.  1  was  to  the  effect  that 
the  appellant  was  entitled  to  judgment  for 
$75  and  for  its  costs  and  disbursements. 
The  conclusion  did  not  provide  for  any  in- 
terest The  appellant  did  not  take  any  ex- 
ception to  the  conclusion,  nor  do  we  find 
anything  in  tbe  record  which  would  tend  to 
Indicate  that  the  appellant  at  any  time  call- 
ed tbe  court's  attention  to  this  question  of 
Interest.  'Appellant  seems  to  have  raised  tbe 
question  for  the  first  time  In  this  court 

Judgment  afilrmed. 

HOLCOMB,  G.  J.,  and  PABKBR,  FUL- 
LEKTON,  and  MOUNT,  JJ.,  concur. 


nKST  NAT.  BANK  OF  EVERETT  v- 

NORTHWEST  MOTOR  CO. 

(No.  15320.) 

(Supreme  (3onrt  of  Wasbington.    Aug.  7,  1919.) 

Orattsi.  Mobtoaoks  4=>225(1)— Pubchase  of 
MoBTOAOKD  Pbofebty— Rights  of  Bvybb. 
Purchaser  of  automobile  subject  to  a  chat- 
tel mortgage  acquires  no  greater  rights  than 
those  possessed  by  mortgagor,  and  is  in  no  po- 
sition to  deny  validity  of  mortgage. 

Department  1. 

Appeal  from  Superior  Court,  King  (bounty ; 
Everett  Smith,  Judge. 

Action  by  the  First  National  Bank  of  Ev- 
erett against  the  Northwest  Motor  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Kerr  &  McC!ord,  of  Seattle,  for  appellant. 
J.  A.  Coleman  and  S.  H.  Kelleran,  both  of 
Seattle,  for  respondent. 

MAIN,  3.  The  purpose  of  this  action,  as 
originally  instituted,  was  to  foreclose  a  chat- 
tel mortgage  upon  an  automobile.  The  de- 
fendant Powell,  who  was  the  mortgagor,  de- 
faulted, and  the  cause  went  to  trial  against 
the  other  defendant,  the  Northwest  Motor 
Company,  a  corporation,  which  claimed  to 
be  a  purchaser  from  Powell.  At  tbe  opening 
of  tbe  trial  it  was  stipulated  that  in  the 
event  the  evidence  showed  that  plaintiff  was 
entitled  to  foredosure,  but  that  foreclosure 
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could  not  be  bad  because  the  Nortbwest  Mo- 
tor Company  had  sold  and  transferred  the 
car  to  another  party,  then  and  in  that  event 
a  money  Judgment  should  be  rendered.  The 
cause  was  tried  to  the  court  without  a  jury, 
and  resulted  in  findings  of  fact,  conclusions 
of  law,  and  a  money  Judgment  against  the 
Northwest  Motor  Company  from  which  It 
appeals. 

The  facts  may  be  summarized  as  follows: 
The  Northwest  Motor  Company,  the  appel- 
lant, was  the  general  agent  for  Western 
Washington,  for  the  sale  of  Padtard  automo- 
biles, with  its  place  of  boainess  located  in 
Seattle.  Fred  M.  Powell  was  a  subdealer 
under  the  Northwest  Motor  Company,  doing 
business  in  the  city  of  Everett.  In  March, 
1917,  Powell  sold  to  a  customer  what  is  re- 
ferred to  as  a  second  series  twin  six  Packard 
automobile.  He  took  in  exchange  from  the 
customer  a  Packard  automobile  of  an  earlier 
series,  as  a  part  of  the  purchase  price.  It 
was  necessary  for  Powell  to  get  the  new  car 
from  the  Northwest  Motor  Company.  That 
company  refused  to  extend  him  further  cred- 
it, and  it  was  then  necessary  for  him  to 
finance  the  deal  himself.  For  this  pnrxrase, 
he  borrowed  money  from  the  First  National 
Bank  of  Everett,  the  respondent,  and  gave  a 
chattel  mortgage  upon  the  old  car,  which  he 
had  received  from  the  customer  as  a  part 
payment  upon  the  new  one.  After  mortgag- 
ing this  car  and  getting  the  money,  the  new 
car  was  paid  for  and  delivered  by  the  North- 
west Motor  Company  to  Powell  or  his  cus- 
tomer. 

The  chattel  mortgage  was  duly  and  reg- 
ularly filed  and  recorded  as  required  by  law, 
in  the  office  of  the  county  auditor  of  Sno- 
homish county.  The  car  covered  by  the  mort- 
gage remained  in  Powell's  garage  at  Everett 
in  Snohomish  county  until  some  time  early 
in  May,  1017,  when  it  was  taken  to  Seattle 
and  left  with  the  Northwest  Motor  Company 
for  sale  upon  Powell's  account.  The  car  re- 
mained with  the  Northwest  Motor  Company 
until  the  November  following,  when  It  was 
sold  by  that  company  to  a  third  person.  The 
chattel  mortgage  was  not  recorded  in  King 
county  within  30  days  after  the  car  had  been 
left  with  the  Northwest  Motor  Company. 

The  Northwest  Motor  Company  -claims  that 
it  purchased  the  car  when  it  was  left  with  it 
in  May,  and  that  title  then  passed.  The  re- 
spondent claims  that  title  did  not  pass  in 
May,  but  that  in  November,  Just  prior  to  the 
sale  of  the  car  by  the  appellant,  it  was  trans- 
ferred to  the  Northwest  Motor  Company  by 
Powell,  subject  to  an  existing  mortage  of 
$1,775  held  by  the  First  National  Bank  of 
Everett  The  pivotal  question  in  the  case 
is  whether  the  contentions  of  the  appellant 
or  those  of  respondent  are  sustained  by  the 
evidence. 

It  may  be  admitted  for  the  purposes  of  this 


dedaion  that  If  the  sale  occurred  in  May  the 
Northwest  Motor  Company  acquired  a  good 
title,  because  the  mortgage  was  not  filed  or 
recorded  in  King  county  within  the  30  days 
specified  In  the  statute.  On  the  other  hand, 
if  no  title  then  passed,  but  a  sale  occurred  In 
November  and  was  made  subject  to  the  mort- 
gage held  by  the  respondent,  then  the  Judg- 
ment of  the  trial  court  should  be  sustained. 

Upon  conflicting  evidence  the  trial  court 
found  the  facts  to  be  La  accordance  with  the 
contentions  of  the  respondent.  A  careful 
reading  of  the  evidence  leads  us  to  the  con- 
clusion that  the  findings  of  the  trial  court 
are  clearly  right.  If  the  property  was  trans- 
ferred subject  to  the  mortgage,  as  the  trial 
court  found  and  as  we  also  find,  then  the 
appellant  took  no  greater  rights  than  the 
mortgagor  had,  and  it  is  not  in  a  position  to 
deny  the  validity  of  respondent's  mortgage. 
11  C.  J.  p.  651;  Natton  v.  Planters'  &  Mechan- 
ics' Bank,  29  Okl.  819,  U9  Pac.  977;  Howard 
v.  Chase,  104  Mass.  249. 

The  judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MITCHBI/L.  JJ„  concur. 


PARKER  V.  INDUSTRIAL  INSURANCE  DE- 
PARTMENT.    (No.  16118.) 

(Supreme  (3ourt  of  Washington.    Aug.  18, 
1919.) 

Masteb  and  Sebvant  ®s»418(7)— WoBKXEct's 

COUPENSATION — JUDOUENT  OW   RKMirTlTUE. 

A  judgment  entered  upon  the  going  down  of 
a  remittitur  from  the  Supreme  Court,  that  de- 
fendant Industrial  Inauranoe  Department  make 
such  an  order  for  compensation  to  plaintiff  em- 
ployS  "as  will  reasonably  cover  the  difference 
in  the  wage-earning  power  of  said  plaintiff," 
held  to  require  that  award  to  employ^  should  be 
in  the  proportion  which  the  new  earning  pow- 
er should  bear  to  the  old,  as  provided  in  Rem. 
Code  1916,  I  6604— 6d,  and  not  that  award 
should  be  for  the  full  difference  between  the  old 
and  new  earning  power. 

Department  2. 

Appeal  from  Superior  0>urt,  Spokane 
County;    David  W.  Hurn,  Judge. 

Proceedings  by  Harry  C.  Parker  under 
the  Workmen's  Compensation  Act  (Laws 
1911,  p.  345  [Rem.  C^e  1915,  {  6604—1  et 
seq.])  for  compensation  for  injuries,  opposed 
by  the  Industrial  Insurance  Department. 
From  Judgment  entered  upon  going  down  of 
remittitur  on  decision  reported  In  102  Wash. 
54,  172  Pac.  830,  the  Industrial  Insurance  De- 
partment appeals.    Affirmed. 

W.  V.  Tanner  and  D.  B.  Twltcbell,  both 
of  Olympla,  for  appellant 

Turner,  Nuzum  ft  Nuzum,  of  Spokane,  f<Mr 
respondent 
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PAHKER,  J.  This  Is  an  appeal  by  the  In- 
dustrial Insurance  Department  from  the 
Judgment  at  the  superior  court  for  Spokane 
county,  entered  in  this  case  upon  the  going 
down  of  the  remittitur  from  our  decision 
rendered  herein,  modifying  the  judgment  of 
that  court;  our  decision  being  reported  in 
102  Wash.  64,  172  Pac.  830.  The  contention 
here  made  In  behalf  of  the  department  Is 
that  the  Judgment  of  the  superior  court  Is 
not  such  as  was  directed  by  this  conrt  to  be 
entered  in  the  case. 

The  concluding  language  of  onr  decision, 
upon  which  the  clerk  of  this  court  entered 
formal  Judgment,  le  as  follows: 

'It  seems  to  ns  that  the  law  makes  provi- 
sion for  a  case  like  this.  'As  soon  as  recovery 
ia  BO  complete  that  the  present  eaming  power 
of  the  workman,  at  any  kind  of  work,  is  re- 
stored to  that  ezistinK  at  the  time  of  the  oc-- 
carrence  of  the  injnry  the  payments  shall  cease. 
If  and  so  long  as  the  present  earning  power 
ia  only  partially  restored  the  paymenU  $hall 
continue  in  the  proportion  tchich  the  new  earn- 
ing power  »)l«n'6eor  to  the  old.'  Rem.  Code,  { 
6604^5d. 

"Instead  of  cutting  off  respondent's  allowance 
altogether,  the  department  should  have  made 
an  order  covering  this  difference  between  the 
present  earning  capacity  of  the  respondent  and 
his  former  earning  capacity.  Considering,  then, 
the  spirit  of  the  law,  that  an  injured  workman 
in  extrahazardous  employment  shall  have  'a  sure 
and  certain  recovery,'  and  the  letter  of  the  law 
as  we  conceive  it  to  be,  the  case  will  be  remand- 
ed to  the  superior  coort  to  be  from  thence  trans- 
mitted to  the  department,  with  directions  to 
make  such  an  order  as  will  reasonably  cover 
the  difference  in  the  wage-earning  power  of  the 
respondent    It.ia  so  ordered." 

We  have  Italicized  the  portion  of  the  stat- 
ute quoted  and  made  a  part  of  our  decision, 
to  be  particularly  noticed.  The  formal  Judg- 
ment of  this  court  entered  by  the  clerk  and 
embodied  in  the  remittitur,  directed  the  su- 
perior court  "to  modify  its  Judgment  so  that 
respondent  will  recover  the  difference  in  bis 
wage-earning  power."  Upon  the  going  down 
of  the  remittitur,  the  superior  court  entered 
its  Judgment,  which,  in  so  far  as  we  need 
here  notice  its  language,  reads  as  follows : 

"It  is  further  ordered,  adjudged,  and  decreed 
that  defendant  (insurance  department)  make 
snch  an  order  for  compensation  to  the  plaintiff 
herein,  Harry  C.  Parker,  as  will  reasonably 
cover  the  difference  in  the  wage-earning  power 
of  said  plaintiff." 

This  appeal  seems  to  have  been  prompted 
by  a  fear  on  the  part  of  the  department  that 
the  judgment  rendered  by  the  superior  court 
must  be  construed  as  compelling,  the  Award- 
ing to  resp<«dent  of  the  full  amount  of  the 
difference  between  his  former  and  present 
earning  iwwer;  that  Is,  for  Instance,  if  his 
former  earning  power  was  |4  per  day  and  his 
present  earning  power  is  $3  per  day,  that  he 
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must  be  awarded  the  full  difference  of  |1  per 
day.  Looking  alone  to  the  language  of  the 
Judgment  of  the  superior  court,  there  may  be 
some  reason  for  contending  that  such  is  its 
meaning,  and  that  it  is  not  in  exact  accord 
with  the  directions  of  this  court,  though  it 
is  in  almost  the  exact  language  of  the  re- 
mittitur and  the  concluding  few  words  of  our 
decision.  But  we  think  thaf  neither  our  de- 
cision, the  remittitur,  nor  the  Judgment  of 
the  superior  court,  read  in  the  light  of  the 
italicized  portion  of  the  statute  quoted  in  and 
made  part  of  our  decision,  means  anything 
more  than  that  the  award  to  respondent  shall 
be  "in  the  projwrtlon  which  the  new  earning 
power  shall  bear  to  the  old,"  and  not  that 
the  award  shall  necessarily  be  for  the  full 
difference  between  the  old  and  new  earning 
power.  While  the  language  of  the  Judgment 
of  the  superior  court,  of  the  remittitur,  dhd 
of  the  concluding  few  words  of  our  decision 
might  have  been  more  precise  In  this  particu- 
lar, we  think  it  plain  that  all  mean  no  more 
than  this.  So  construed,  the  Judgment  of 
the  superior  court  is  as  directed  by  this 
court  to  be.  entered. 
The  Judgment  Is-  affirmed. 

HOLCOMB,     0.    J.,    and    FDUiERTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


EVANS  et  al.  v.  RUBLEE  et  ux.    (No.  15280.) 
(Supreme  Court  of  Washington.    Aug.  8,  1910.) 

1.  Appeal  and  Eorob  <S=>555— QnBSTioNS 
Considered  —  Stbiking  SiATHatEifT  of 
Facts. 

Where  the  statement  of  facts  has  been 
stricken,  the  only  question  open  for  consideration 
is  whether  the  findings  support  the  judgment. 

2.  Bbokers  d=»88(14)— Action  fob  Comuis- 
siON  —  ScmciENtT  or  Findings  —  "Saus 
Pbiob." 

Findings  that  plaintiff  broker  was  entitled 
to  a  certain  percentage  of  the  sale  price,  that 
a  buyer  was  found,  bnt  that  defendant  on-ner 
wrongfully  refused  to  complete  the  sole  held  to 
sustain  a  judgment  for  plaintiff,  since  the  term 
"sale  price"  as  used  in  the  findings  did  not  im- 
ply a  consummated  sale. 

3.  Appeal  and  Ebbob  <S=»931(8)— Findinos— 

CoNSTBUCnON. 

Where  a  term  used  In  findings  is  capable  of 
two  constructions,  it  will  be  given  that  mean- 
ing which  supports  the  judgment. 

Deparbpent  1. 

Appeal  from  Superior  Conrt,  King  Coun- 
ty; King  Dykeman,  Judge. 

Action  by  A.  A.  Evans  and  R.  Myers,  co- 
partners doing  business  as  the  Evans  In- 
vestment Company,  against  George  H.  Rub- 
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lee  and  Florence  Rublee,  his  wife.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

James  W.  Reynolds,  of  Seattle,  for  ap- 
pellants. 

Nelson  R.  Anderson,  of  Seattle,  for  re- 
spondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  a  broker's  commission,  claimed 
to  have  been  earned  in  negotiating  the  sale 
of  certain  household  goods,  furniture,  and 
furnishings  owned  by  the  defendants.  The 
cause  was  tried  to  the  court,  without  a  Jury, 
and  resulted  in  findings  of  fact,  conclusions 
of  law,  and  judgment  sustaining  the  plain- 
tlfts'  right  to  recover.  From  this  Judgment 
the  defendants  appeal. 

[1]  The  statement  of  facts  having  hereto- 
fore been  stricken,  the  only  question  which 
can  now  be  considered  is  whether  the  find- 
ings support  the  Judgment  To  present  the 
question  wherein  it  is  claimed  the  findings 
are  defective  it  is  only  necessary  to  briefly 
state  the  facts  found. 

The  respondents  are  copartners  in  the 
brokerage  business,  and  at  the  instance  and 
request  of  the  appellants  undertook  to  sell 
the  household  goods,  furniture,  and  furnish- 
ings of  a  certain  apartment  house  known  as 
the  Avalon  Apartments,  in  the  city  of  Seat- 
tle, the  appellants  being  the  owners  of  the 
chattels  mentioned.  The  respondents  found 
and  produced  a  purchaser  for  the  chattels, 
and  entered  into  a  contract  for  their  sale, 
which  contract  was  approved  and  ratified 
by  the  appellants.  The  purchaser  was,  at 
all  times  since  tlie  making  of  the  agreement, 
ready,  able,  and  willing  to  consummate  the 
sale  and  pay  the  purchase  price  as  specified 
in  the  contract.  After  the  contract  was 
made,  the  appellants  failed  and  refused  to 
consummate  the  sale,  giving  as  a  reason 
therefor  that  they  would  not  tell  because 
they  believed  they  could  secure  a  better 
price.  The  appellants  had  agreed  to  pay  the 
respondents  a  commission  of  "3  per  cent,  of 
the  sale  price"  of  the  property  listed  for 
sale.  Tlie  appellants  refused  to  pay  the 
commissiou  and  the  present  action  was 
brought  for  Its  recovery. 

[2,  3]  The  appellants  contend  that  the 
findings  do  not  support  the  Judgment  be- 
cause no  sale  was  consummated.  They 
construe  "sale  price,"  as  used  in  the  find- 
ings, to  mean  a  consummated  sale  even 
though  the  failure  to  complete  the  sale  may 
have  been  due  to  the  fault  of  appellants. 
The  general  rule,  as  stated  in  4  Ruling  Case 
Law,  p.  310,  f  60,  is  that— 

"The  authorities  are  practically  unanimons 
in  holding  that,  unless  the  broker  and  his  em- 
ployer have  expressly  stipulated  to  the  con- 
trary, the  broker  is  entitled  to  his  compensation 


upon  the  completion  of  the  negotiations  he  on- 
dertook,  irrespective  of  whether  or  not  the  con- 
tract negotiated  is  ever  actually  consummated, 
so  long  as  the  failure  to  carry  it  through  to  a 
successful  completion  is  not  due  to  any  fault  of 
the  broker." 

The  facts,  as  found  in  this  case,  do  not 
show,  that  it  had  been  expressly  stipulated 
that  the  broker  was  not  entitled  to  his  com- 
pensation unless  the  contract  of  sale  was  ac- 
tually consummated.  It  is  expressly  found 
that  the  failure  to  consummate  the  contract 
was  due  to  the  appellants.  Under  the  rule 
stated,  sale  price,  as  used  in  the  findings,  can- 
not  be  construed  to  mean  a  consummated 
sale.  It  is  expressly  found  that  the  respon- 
dents found  and  produced  a  purchaser  who 
was  ready,  able,  and  willing  to  pay  the  pur- 
chase price  and  fulfill  the  agreement,  and 
that  the  appellants  ratified  the  contract. 
Under  such  facts  the  respondents  were  en- 
titled  to  their  compensation.  But  if  it  be 
conceded  that  sale  price  be  susceptible  of  two 
constructions,  that  meaning  will  be  given 
which  supports  the  Judgment  rather  than 
one  which  would  defeat  it.  Burleigh  r. 
Consumers  Publishing  Co^  95  Wash.  40, 
163  Pac.  5. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  TOMIAN,  MACK- 
INTOSH,  and  MITCHEMi,  JJ.,  concur. 


TALBOT  T.  INDUSTRIAL  INSURANCE 
COMMISSION.    (No.  16116.) 

(Supreme  Court  of  Washington.    Aug.  12, 1919.) 

Mastxb  awd  Servant  «=»349— WoamfEW's 
Compensation  Act— Allowance  Increas- 
ed  BY  AVENnMENT— RETBOACTIVB  EPTEOT, 

Where  an  employ^  in  an  extrahazardous  oe- 
capation  was  injured  before  the  going  into  ef- 
fect of  Laws  1917,  p.  78,  amending  the  Work- 
men's Compensation  Act  (Rem.  Code  1915,  § 
6604 — 6,  par.  "b"),  by  providing  that  in  case 
of  total  permanent  disability,  if  the  workman 
is  rendered  physically  helpless  so  as  to  require 
a  constant  attendant,  the  monthly  payment 
(of  from  $20  to  $35  a  month)  shall  be  increas- 
ed $20  per  month  bo  long  as  the  requirement 
shall  continue,  an  allowance  to  the  workman 
commencing  as  of  the  date  of  the  amendment's 
taking  effect,  and  to  continue  so  long  aa  he 
should  require  an  attendant,  did  not  give  the 
amendment  a  retroactive  effect  contrary  to  the 
legislative  Intent. 

Department  2. 

Ap{)eal  from  Superior  Court,  Clallam  Coun- 
ty ;  John  M.  Ralston,  Judge. 

Claim  by  F.  O.  Talbot,  an  injured  employ^, 
for  increased  allowance  under  the  Workmen's 
Compensation  Act  because  of  his  permanent 
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disability,  eta,  against  the  Indnstrlal  Insnr-  '     "In  case  of  total  permanent  disability,  if  tbe 

character  of  tbe  injury  is  such  as  to  render  the 


ance  Commission.  From  a  Judgment  revers- 
ing a  decision  of  the  Commission,  rejecting 
and  disallowing  the  claim,  the  Commission 
appeals.    AfiSrmed. 

W.  V.  Tanner,  D.  E.  Twltchell,  and  G.  H. 
Bucey,  all  of  Olympia,  for  appellant 

Donworth,  Todd  &  Higglns,  of  Seattle,  for 
respondent. 

PARKER,  J.  This  is  an  appeal  by  the  In- 
dustrial Insurance  Commission  from  a  Judg- 
ment of  the  superior  court  for  Clallam  coun- 
ty reversing  a  decision  of  the  commission 
which  rejected  and  disallowed  tbe  claim  of 
F.  O.  Talbot, .made  for  an  Increased  allow- 
ance because  of  his  permanent  disability  and 
of  bis  being  so  physically  helpless  as  to  re- 
quire tbe  constant  services  of  an  attendant 

Tbe  controlling  facts  are  not  in  dispute, 
and  may  lie  summarized  as  follows:  On  May 
12,  1917,  Talbot  was  injured  while  employed 
In  an  extrahazardous  occupation.  His  case 
was  classified  by  tbe  commission  as  one  of 
*'penna  nent  total  disability."  Tbe  commission 
awarded  bim  an  allowance  of  $20  per  month. 
Talbot's  Injuries  were  such  tbat  be  is,  and 
has  been  at  all  times  since  he  was  injured, 
not  only  totally  disabled,  in  the  sense  that 
hia  earning  power  is  entirely  destroyed,  but 
be  has  been  at  all  times  since  he  was  injured 
"so  physically  helpless  as  to  require  the  serv- 
ices of<  a  constant  attendant" ;  and  this  he 
claims  entitles  him  to  an  increased  allowance 
of  $20  per  month  so  long  as  such  requirement 
shall  continue,  resting  bis  claim  upon  the  con- 
ceded facts  as  to  his  condition  and  the  provi- 
sions of  chapter  28,  Laws  of  1917,  amending 
the  (VorKmen's  Compensation  Act. 

On  May  12, 1917,  at  the  time  Talbot  was  in- 
jured, the  Worlunen's  Compensation  Act  as 
then  in  force  (paragraph  "b,"  §  6004—5,  Rem. 
Code)  fixed  the  compensation  for  injured 
workmen  in  coses  of  "permanent  total  dis- 
ability" at  a  minimum  of  $20  per  month  and 
a  maximum  of  $35  per  month.  The  award  of 
$20  per  month  and  the  refusal  to  oword  an 
Increased  monthly  allowance,  as  claimed  by 
Talbot,  was  rested  by  the  commission 'upon 
tbe  theory  that  tbe  law  as  existing  at  the 
time  he  was  injured  is  tbe  only  law  control- 
ling tbe  amount  of  monthly  allowance  he  is 
entitled  to.  The  Legislature  of  1917  amend- 
ed tbat  paragraph  by  odding  thereto  tbe  fol- 
Jowing: 


workman  so  physically  helpless  as  to  require 
the  services  of  a  constant  attendant,  tlie  month- 
ly payment  to  such  workman  shall  be  increased 
twenty  dollars  ($20.00)  per  month  so  long  as 
snch  requirement  shaU '  continue.  *  *  * " 
Laws  of  1917,  p.  78. 

The  increased  award  so  provided  in  the 
amendment  Is  subject  to  certain  exceptions, 
which  it  is  not  necessary  to  here  notice.  This 
amendment  went  into  force  June  6,  1917,  aft- 
er Talbot  had  received  his  injuries. 

Counsel  for  tbe  commission,  while  conced- 
ing that  TaII>ot's  condition  is,  and  has  been 
since  he  was  injured,  such  as  to  bring  bis 
case  under  the  amendment  of  1917,  if  he  had 
been  Injured  after  the  going  Into  force  of  the 
amendment,  contends  that  hia  case  does  not 
come  under  the  amendment  t>ecauae  of  bis  in- 
jury occurring  before  the  amendment  went 
into  force.  Tbe  argument  is,  in  substance, 
that  to  award  him  such  increased  allowance 
would  be  to  give  the  amendment  a  retroac- 
tive effect,  and  that  there  is  nothing  in  the 
amendatory  act  suggesting  any  such  legisla- 
tive intent  We  may  concede  for  argument's 
sake  that  to  award  Talbot  such  increased  al- 
lowance for  any  time  he  was  in  a  helpless  con- 
dition prior  to  the  going  Into  effect  of  the 
amendment  would  lie  to  give  it  a  retroactive 
effect,  contrary  to  the  Intent  of  the  Legisla- 
ture. The  trial  court,  reversing  the  commis- 
sion's refusal  to  award  the  claimed  Increased 
allowance,  decided  that  Talbot  was  entitled 
thereto,  but  only  from  the  date  of  the  going 
into  effect  of  tbe  amendment,  and  directed 
tbe  commission  to  make  such  allowance, 
commencing  as  of  that  date,  and  continue  the 
same  "so  long  as  the  plaintiff  by  reason  of 
his  said  injuries  shall  require  the  services 
of  a  constant  attendant."  We  are  of  the 
opinion  that  this  is  not  the  glrtng"  to  the 
amendment  a  retroactive  eftect,  contrary  to 
the  intention  of  the  Legislature.  Tbe  power 
of  the  Legislature  to  provide  for  such  an  in- 
creased monthly  allowance  in  such  cases  is 
not  questioned  by  counsel  for  the  commission, 
tbe  only  question  here  presented  being  as  to 
the  legislative  Intent  in  enacting  the  amend- 
ment. 

We  conclude  that  the  Judgment  of  the  trial 
court  must  be  affirmed. 

It  is  so  ordered. 

HOLCOMB,  a  J^  and  FULLERTON, 
MOUNT,  and  BRIDGES,  J3.,  concur. 
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KfcLLT  et  al.  r.  HINKHOUSB.    (No.  15255.) 

(Supreme  Court  of  Washington.    Aug.  6,  1919.) 

Pleading  e=s>S30 — "Items  of  Account"  — 
Service  of  Copt— Damages  fob  Bbeach 
01  Contsaot. 
Rem.  &  Bal.  Code,  $  284,  requiring  Bervice 
of  a  copy  of  items  of  an  account  upon  adverse 
party  upon  demand  therefor  in  order  to  intro- 
duce evidence  thereof,  did  not  require  land  pur- 
chaser, pleading  damages  for  vendor's  failure  to 
plow  land  and  remove  brush  therefrom  in  com- 
pliance with  contract,  to  serve  vendor  with  an 
itemized  statement  of  damages  upon  vendor's 
demand  therefor,  to  entitle  him  to  introduce 
evidence  as  to  such  damages;  the  words  "items 
of  accoant"  not  including  items  of  damages  for 
breach  of  land  contract. 

Department  1. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty;   Sam  B.  Hill,  Judge. 

Action  by  D.  D.  Kelly  and  others  as  exec- 
utors of  the  estate  of  William  Kelly,  de- 
ceased, against  Frank  F.  Binkhouse,  in  which 
defendant  interposed  cross-complaint  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded,  with  directions  to 
grant  new  trial. 

W.  E.  Southard,  of  Spokane,  and  N.  W. 
Washington,  of  Bphrata,  for  appellant. 

MAIN,  J.  This  action  was  brought  to  re- 
cover a  money  Judgment  for  the  balance 
claimed  to  be  due  on  a  written  contract.  The 
defendant,  in  his  answer,  after  denying  cer- 
tain paragraphs  of  the  complaint,  pleads  af- 
firmatively by  cross-complaint  for  damages 
claimed  to  have  been  sustained  because  the 
plaintiffs  did  not  perform  the  contract  sued 
upon  in  certain  particulars  in  the  manner  re- 
quired. The  plaintiffs,  by  reply,  denied  the 
material  matters  pleaded  in  the  dross-com- 
plaint. Upon  the  issues  thus  framed  the 
cause  went  to  trial  before  the  court  without 
a  jury,  and  resulted  In  a  Judgment  in  favor 
of  the  plaintiffs  and  a  denial  of  the  right  of 
the  defendant  to  recover  on  the  cross-com- 
plaint From  this  Judgment  the  defendant 
and  cross-complainant  appeals. 

The  facts  out  of  which  the  litigation  grew 
are  these:  The  respondents  bad  purchased 
from  the  state  on  a  contract  a  one-half  sec- 
tion of  land  in  Douglas  county.  Upon  this 
contract  certain  payments  had  been  made. 
On  the  17th  day  of  February,  1909,  the  re- 
spondents, by  written  contract  transferred 
and  sold  to  the  appellant  all  their  rights  un- 
der the  contract  with  the  state.  The  appel- 
laijt,  by  the  terms  of  the  contract,  was  to 
have  immediate  possession.  By  the  contract 
of  sale  to  the  appellant  the  terms  of  payment 
were  fixed.  It  was  also  provided  that  the 
respondents  would  plow  160  acres  of  the  land 
on  or  before  June  1, 1900,  for  which  they  were 


to  receive  $1.50  per  acre.  By  another  term 
of  the  contract  the  respondents  agreed  to- 
remove  the  brush,  from  the  land  not  later 
than  May  10,  1909.  After  the  respondents 
had  removed  the  brush  and  plowed  the  land, 
the  appellant  refused  to  make  the  payment 
provided  for  In  the  contract  when  such  work 
should  be  done,  claiming  that  the  brush  bad 
not  been  properly  removed,  and  that  the  plow- 
ing was  not  done  properly  or  within  the  time 
specified  in  the  contract  As  above  indicated, 
the  respondents  brought  the  action  to  recover 
the  balance  due,  claiming  full  performance. 
The  appellant,  in  his  cross-complaint  pleaded 
that  the  respondents  had  failed  and  refused 
to  take  the  brush  off  the  land  as  required  by 
the  contract,  and  that  they  failed  to  plow 
the  100  acres  within  the  time  agreed  upon. 
For  these  breadies  of  the  contract  damage 
was  claimed,  on  account  of  the  failure  to  re- 
move the  brush,  in  the  sum  of  $450,  and  for 
failure  to  plow  within  the  time  agreed  upon 
and  in  the  manner  provided  by  the  contract, 
in  the  sum  of  $500. 

Some  time  before  the  cause  was  tried  the 
respondents  served  upon  the  appellant  or 
his  attorney  a  demand  for  a  bill  of  particu- 
lars for  the  Items  of  damage  claimed  In  the 
cross-complaint  This  demand  was  not  com- 
plied with.  When  the  appellant  offered  evi- 
dence in  support  of  the  damages  alleged  In 
his  cross-complaint  H  was  objected  to  be- 
cause the  demand  for  a  bill  of- particulars  had 
not  been  complied  with.  The  evidence  was 
admitted  by  the  court  repervlng  a  ruling. 
In  deciding  the  case  the  trial  court  was  of 
the  oi^nloD  that  the  evidence  was  improperly 
admitted  because  no  bill  of  particulars  had 
been  furnished.  Whether  this  ruling  was 
correct  depends  upon  the  construction  to  be 
placed  on  section  284,  Rem.  &  Bal.  Code, 
which  provides: 

"It  shall  not  be  necessary  for  a  party  to  set 
forth  in  a  pleading  a  copy  of  the  instrument  of 
writing,  or  the  items  of  an  account  therein  al- 
leged, but  unless  be  file  a  verified  copy  there- 
of with  such  pleadings,  and  serve  the  same  on 
the  adverse  party,  he  shall,  within  ten  days  aft- 
er a  demand  thereof  in  writing,  deliver  to  the 
adverse  party  a  copy  of  such  instrument  of 
writiag,  or  the  items  of  an  account  verified 
by  his  own  oath,  or  that  of  his  agent  or  attor- 
ney, to  the  effect  that  he  believes  it  to  be  true, 
or  be  precluded  from  giving  evidence  there- 
of.    •    •    •" 

It  will  be  noticed  that  under  this  statute  it 
is  not  necessary  for  a  party  to  set  forth  in 
his  pleading  a  copy  of  the  Instrument  in  writ- 
ing, "or  the  items  of  account  therein  alleged." 
It  is  ftu-ther  provided  that  if  a  demand  in 
writing  be  delivered  to  the  adverse  party,  for 
a  copy  of  the  writing  or  items  of  account  as 
the  case  may  be,  and  the  same  be  not  com- 
plied with  within  ten  days  after  the  demand, 
that  then  the  party  failing  to  comply  with 
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such  demand  shall  be  precluded  from  giv- 
ing evidence  thereof. 

The  controlling  question  here  is  whether 
the  reqwndents  were  entitled,  undor  this  stat- 
.nte,  to  an  itemized  statement  of  damages 
claimed  by  the  appellant  In  his  cross-com- 
plaint The  statute  refers  to  "Items  of  an  ac- 
count." The  appellant,  by  his  cross-com- 
plaint, does  not  seeii  to  recover  Items  of  ac- 
count. His  action  Is  for  damages  for  breach 
of  a  contract  As  we  read  the  statute,  dam- 
ages for  which  recovery  Is  sought  by  the 
croes-complalnt  are  not  Included  within  Its 
terms.  Damages  claimed  for  failure  to  brush 
and  plow  land,  as  required  by  the  contract 
are  not  items  of  account.  It  must  be  remem- 
bered that  this  Is  not  A  case  where  a  motion 
was  made,  asking  that  the  court  reatilre  the 
adverse  i)arty  to  furnish  a  bill  of  particulars. 

The  court  was  In  error  In  refusing  to  con- 
sider the  evidence  offered  In  support  of  the 
croes-complalnt  The  respondents  have  made 
no  appearance  In  this  court  evidently  real- 
izing, up<Ki  further  consideration,  that  the 
trial  court  was  in  error  In  holding  that  the 
damages  pleaded  in  this  case  were  such  as 
came  within  tbe  term  "items  of  accouat"  In 
the  statute. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  supe- 
rior court  to  grant  a  new  trial. 

HOLCOMB,  0.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MITOHKTiTi,  JJ.,  concur. 


KENT  V.  WALLA  WALLA  VALLEY  BY. 
CO.     (No.  16180.) 


(Supreme  Court  of  Washington. 
191».) 


Aug.  16, 


1.  Railroads    ®=>350(7)— Orossihqb— Wabw- 
ing8— qubstions  fob  jubt. 

Where  there  was  positive  testimony  that 
a  whistle  was  sounded  for  the  crossing  at  which 
plaiotiff's  automobile  was  struck  by  an  ister- 
urban  car  and  the  negative  testimony,  to  the 
effect  that  the  witnesses  heard  no  approaching 
sigoal,  but  did  hear  a  "little  toot"  when  the 
motorman  first  saw  the  automobile,  the  ques- 
tion of  negligence  was  for  the  jury. 

2.  Neouobncs    ■S=>136(8)    —    CORTBIBtnOBT 

NeOLIGKNCE— QUESTION  TOB  THE  JUBT. 

Contributory  negligence  is  a  question  for 
the  jury,  though  the  facts  are  not  in  dispute,  if 
different  minds  may  honestly  draw  different  con- 
clusions from  them, 

3.  Raixboads    <0=»350(22)    —   Accidents    at 
CbOSSINOS  —  CONTKIBUIOBT  Nbouoenck  — 

Question  roB  Jubt. 
Whether  the  driver  of  an  automobile,  struck 
at  an  internrban  railway  crossing,  was  guilty 
of  contributory  negligence  in  proceeding  from 
behind  a  small  service  station  to  cross  the 
track  without  stopping  held  for  the  Jury, 


Department  1. 

Appeal  from  Superior  Court  Walla  Walla 
County ;  Edward  C.  Mills,  Judjse. 

Action  by  Frank  J.  Kent  against  the  Walla 
Walla  Valley  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

John  A.  Laing,  of  Portland,  Or.,  and  Sbarp- 
steln.  Smith  &  Sbarpstein,  and  John  H.  Pedl- 
go,  all  of  Walla  Walla,  for  appellant 

B.  L.  Casey,  of  Walla  Walla,  for  respond- 
ent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  Injuries  and 
damages  to  an  automobile,  claimed  to  be  due 
to  negligence  chargeable  to  the  defendant. 
In  tbe  answer  it  was  affirmatively  pleaded 
that  the  damages  claimed  were  caused  by  the 
contributory  negligence  of  the  plaintiff.  The 
cause,  In  due  time,  came  on  for  trial  before 
the  court  and  a  jury.  At  the  conclusion  of 
all.  the  evidence  the  defendant  moved  for  a 
directed  verdict.  This  motion  was  denied, 
and  the  cause  was  submitted  to  the  jury,  and 
a  verdict  rendered  in  favor  of  the  plaintiff  in 
the  sura  of  $804.33.  After  the  verdict  was 
rendered  the  defendant  moved  for  a  Judgment 
notwithstanding  the  verdict,  which  motion 
was  overruled,  and  judgment  was  entered  on 
tbe  verdict.  It  is  from  this  judgment  that 
the  appeal  is  prosecuted. 

The  facts  which  are  either  not  in  dispute 
or  which  tbe  Jury  liad  a  right  to  find  from  the 
evidence  may  be  summarlaed  as  follows: 
The  aroellant  operates  an  electric  inter- 
urban  railway  running  from  the  city  of 
Walla  Walla,  this  state,  to  Milton  in  tbe  state 
of  Oregon.  The  respondent  lived  on  a  ranch 
a  few  miles  out  of  the  city  of  Walla  Walla. 
The  damages  for  which  recovery  Is  sought 
are  the  result  of  a  collision  which  occurred 
at  the  intersection  of  what  is  referred  to  as 
Finch  avenue  road,  which  extends  north  and 
south,  and  Wallnla  avenue  road,  running  east 
and  west.  For  some  distance  to  the  north  of 
this  Intersection  and  also  to  the  south,  the 
track  of  the  Internrban  is  along  the  east  side 
of  Finch  avMiue  road.  Approximately  6  feet 
from  the  west  rail  of  the  track  on  the  north 
side  of  the  intersection,  and  bordering  there- 
on, is  what  is  referred  to  as  a  small  depot  or 
shelter  station.  This  Is  a  building  approxi- 
mately 12  feet  long,  10  feet  high,  and  8  feet 
wide,  the  long  way  of  which  extends  north 
and  south.  The  respondent  lived  000  or  700 
feet  south  of  tbe  Intersection.  On  the  morn- 
ing of  tbe  day  the  accident  occurred  he  left 
his  home  in  his  automobile,  proceeding  up  the 
Finch  avenue  road,  which  parallels  the  inter- 
urban  track,  and  turned  to  cross  the  track  at 
the  Intersection,  when  the  front  end  of  the 
automobile  was  struck  by  an  Interurban  car 
approaching  from  tbe  north. 
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The  respondent  testified  that  as  he  ap- 
proached the  Intersection  he  looked  In  both 
directions  and  listened  for  the  approach  of  a 
car.  As  he  entered  the  Intersection  he  swung 
to  the  left,  so  as  to  get  a  view  back  of  the 
service  station,  to  the  north,  to  see  if  a  car 
was  approaching.  Seeing  none,  he  pulled  upon 
the  macadam  in  the  center  of  Wallula  avenue 
roadway,  loolilng  again  to  the  south  and  to 
the  north.  He  then  saw  ft  car  approaching 
from  the.  north,  and  within  about  50  feet  of 
the  center  of  Wallula  avenue  roadway.  The 
si)eed  of  the  automobile  was  approximately 
10  miles  per  hour  at  the  time,  and  he  made 
every  effort  to  stop  It  before  reaching  the 
railway  tracks. 

The  motorman  upon  the  car  testified  that 
as  he  passed  the  service  station  he  observed 
the  respondent  for  the  first  time,  and  his  dis- 
tance from  the  approaching  car  was  approxi- 
mately 30  or  40  feet.  The  service  station  was 
an  obstruction  which  prevented  the  respond- 
ent from  seeing  the  approaching  Interurban 
car,  and  also  prevented  the  motorman  from 
seeing  the  approaching  automobile. 

In  the  complaint  a  number  of  grounds  of 
negligence  were  alleged,  one  of  which  was 
failure  to  blow  the  whistle  as  the  automobile 
approached  the  crossing  and  station.  For  the 
purpose  of  this  decision  it  will  be  assumed 
that  none  of  the  other  grounds  of  negligence 
were  sustained. 

[1]  No  motion  for  a  new  trial  was  made 
and  the  appellant  relies  for  reversal  upon 
two  points:  First,  that  the  positive  evidence 
of  witnesses,  who  testified  that  the  whistle 
was  sounded  for  the  crossing,  overcomes  the 
negative  testimony  of  other  witnesses,  to  the 
eftect  that  they  heard  no  approaching  signal 
given.  In  support  of  this  position  the  appel- 
lant cites  the  case  of  Holland  v.  Northern 
Pacific  Ry.  Co.,  65  Wash.  266,  104  Pac.  252, 
but  that  case  is  not  controlling.  There,  on 
the  day  of  the  accident,  the  condition  of  the 
elements  was  such  that  it  was  said  that  the 
parties  testifying  that  they  did  not  bear  the 
whistle  could  not  have  heard  it  if  one  had 
been  sounded.  Here  there  is  evidence  that 
just  prior  to  the  collision,  and  apparently 
when  the  motorman  first  saw  the  automobile, 
a  "little  toot"  of  the  whistle  was  given.  In 
addition  to  this  the  parties  testifying  were 
so  situated  that  they  could  liave  heard  the 
signal  for  the  crossing,  which  was  one  long 
and  two  short  whistles,  had  it  been  given. 
The  witnesses  or  some  of  them,  who  testified 
that  the  signal  was  not  given  for  the  crossing, 
heard  a  short  whistle  just  prior  to  the  col- 
lision. If  they  heard  this,  as  they  claim, 
there  is  no  reason  why  they  could  not  have 
lieard  the  crossing  sigual,  had  it  been  given. 
ICven  though  the  positive  testimony  that  the 
signals  were  given  may  seem  the  more  cred- 
ible, we  cannot  say  that  the  evidence  that 
the  signal  was  not  given  is  overcome.    The 


question  of  negligence  was  properly  submit- 
ted to  the  Jury. 

[2,  3]  The  second  point  is  that  the  respond- 
ent was  guilty  of  contributory  negligence  as 
a  matter  of  law  t>ecause  he  failed  to  stop  be- . 
fore  attempting  to  cross  the  railway  tracks. 
He  testified  that  he  both  looked  and  listened, 
and  that  he  neither  saw  nor  heard  the  ap- 
proaching car.  Had  he  stopped,  his  view 
would  still  have  been  blanketed  by  the  serv- 
ice station.  He  testified  that  he  was  driving 
a  practically  new  automobile,  and  that  the 
engine  mode  very  little  noise.  Upon  this 
question  the  appellant  cites  the  cases  of 
McKinney  v.  Port  Townsend  &  P.  S.  Ry.  Co., 
91  Wash.  887, 158  PacUOT ;  Herrett  v.  Puget 
Sound  T.,  L.  A  P.  €».,  103  Wash.  101,  173 
Pac.  1024 ;  McEvllla  v.  Puget  Sound  Tr.,  L.  Sf 
P.  Co.,  95  Wash.  657,  164  Pac.  103;  Aldredgo 
V.  Oregon-Washington  R,  &  Nav.  Co.,  79 
Wash.  349,  140  Pac.  550;  Bowden  v.  Walla 
Walla  VaUey  R.  Co.,  79  Wash.  184,  140  Pac. 
549. 

In  each  of  those  cases  the  driver  of  the 
vehicle,  as  he  approached  the  crossing,  and 
when  the  obstructions  no  longer  blanketed 
his  view,  could  hare  seen  the  approadtlng 
train  or  car  In  ample  time  to  have  stopped, 
had  he  looked.  In  this  case  the  motorman 
did  not  see  the  approaching  antomobile  until 
he  was  within  approximately  40  feet  of  where 
the  collision  occurred.  The  respondent  testi- 
fied that  he  saw  the  car  approximately  50 
feet  distant  from  the  place  of  the  collision. 
From  this  evidence  it  is  apparent  that  as  the 
respondent  approached  the  crossing,  and 
when  he  reached  the  place  where  his  view 
would  not  be  obstructed  by  the  service  sta- 
tion, he  was  so  close  to  the  track  as  to  be  un- 
able to  stop  In  time  to  avoid  the  collision. 

Before  it  could  be  held  that  the  respondent 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  it  would  be  necessary  to  find 
that  a  reasonably  prudent  man  In  the  situa- 
tion in  which  he  was  would  not  have  proceed- 
ed to  cross  the  track.  Even  where  the  facts 
are  not  in  dispute.  If  different  minds  may 
honestly  draw  .different  conclusions  from 
them,  the  case  Is  one  for  the  jury.  Steele  v. 
Northern  Pacific  Ry.  Co.,  21  Wash.  287,  67 
Pac.  820;  Averbuch  v.  Great  Northern  Ry. 
Co.,  55  Wash.  633,  104  Pac.  1103. 

In  this  case  we  cannot  bold  as  a  matter  of 
law  that  a  reasonably  prudent  man.  In  the 
situation  In  which  the  vespondent  was,  would 
have  stopped  before  attempting  to  pass  over 
the  crossing.  In  Pendroy  v.  Great  Northern 
Ry.  Co.,  17  N.  D.  4.33,  117  N.  W.  531,  under 
facts  quite  similar  to  those  of  the  present 
case,  It  was  held  that  the  question  of  contrib- 
utory negligence  was  for  the  jury. 

The  judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MITCH- 
ELL, and  JIACKINTOSH,  JJ.,  concur. 
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BROWN  T.  BAKER  et  al.     (No.  15264.) 
(Sapreme  Court  of  Washington.    Aug.  7,  1919.) 

1.  Pttbuo  Lands  ®=»35 (5)— Homestead  Bn- 
TBT— Rights  of  Contestant. 

The  only  vested  right  acquired  by  one  who 
snccessfally  contests  homestead  entry  is  the 
preference  right  for  30  days,  under  Act  Cong. 
May  14,  1880,  |  2  (U.  S.  Comp.  St.  §  4537),  to 
«nter  upon  the  lands,  no  vested  interest  in  the 
land  itself  having  been  acquired,  and  the  gov- 
ernment having  the  right  bietween  date  of  con- 
test and  contestant's  entry  upon  land  to  change 
the  rules  relating  to  acquisition  of  the  land. 

2.  PaBUc  Lands  ®=>35(5)— Filing  ot  Appu- 
CATiON— Rights  of  Applicant. 

Filing  of  application  to  purchase  land  cre- 
ates no  vested  right  in  the  land,  and  docs  not 
alfect  the  right  of  the  government  to  change  the 
land  rules  or  to  entirely  withdraw  the  land  from 
•ale. 

S.  Pttbuo  Lands  9=>38— CoNErrsucnoN  of 
Statdte— "Minimum  Pbioe." 
Timber  and  /Stone  Act,  }  1  (U.  S.  Comp. 
8L  I  4671),  authorizing  sale  of  surveyed  pub- 
lic lands  valuable  chiefly  for  timber,  "at  tiie 
minimum  price  of  $2.00  per  acre,"  did  not  pre- 
-clude  land  office  from  fixing  a  greater  price ;  the 
words  "minimum  price"  meaning  the  lowest 
price,  and  not  a  fixed  price. 

Department  2. 

Appeal  from  Superior  Conrt,  Snohomish 
County;  Ralph  G.  Bell,  Judge. 

Action  by  Robert  Bruce  Brown  against 
Eugene  O.  Baker  and  others.  Judgment  of 
dismissal,  and  plaintifC  appeals.     Affirmed. 

R.  B.  Brown  and  Peters  &  Powell,  all  of 
Seattle,  for  appellant. 

Thomas  A.  Stigqr  and  John  D.  Dally,  both 
of  Everett,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to  ob- 
tain a  decree  adjudging  the  title  to  certain 
real  estate  patented  by  the  United  States  to 
defendants,  to  be  held  by  them  in  trust  for 
the  benefit  of  plaintiff.  The  trial  court  sus- 
tained a  general  demurrer  to  the  complaint, 
and  dismissed  the  action.  Plaintiff  elected 
to  stand  upon  the  allegations  of  the  complaint, 
and  the  action  was  dismissed.  Plaintiff  has 
appealed. 

The  complaint  alleges  the  following  facts: 
That  on  the  8th  day  of  November,  1905,  the 
real  estate  in  controversy  was  public  sur- 
veyed lands  subject  to  entry  at  the  Seattle 
land  ofllce;  that  on  November  17,  1905,  one 
Otto  J.  Larson  entered  upon  said  lands  un- 
der the  United  States  homestead  laws  at 
said  time,  filed  an  affidavit  of  prior  settle- 
ment, which  under  the  rules  of  the  depart- 
ment gave  him  a  preference  right  dating  back 
to  July  14,  1905;  that  on  October-  24,  1906, 
Larson  made  final  proof,  and  commuted  his 


homestead  entry  to  a  cash  entry;  that  on 
July  31,  1907,  the  appellant  contested  the 
homestead  entry  of  Larson,  and  upon  a  hear- 
ing of  this  contest  the  register  and  receiver 
rendered  their  decision  in  said  contest  case 
in  favor  of  the  appellant;  that  Larson  ap- 
pealed from  that  decision  to  the  General 
Land  Office,  thence  to  the  Secretary  of  the 
Interior,  resulting  in  each  instance  in  an 
affirmance  of  the  decision  of  the  local  land 
office;  that  Larson's  entry  was  finally  can- 
celed, and  appellant  was  given  30  days  from 
the  date  of  notice  thereof  in  which  to  exercise 
his  preference  right  to  file  his  entry  upon  the 
land ;  that  on  February  25,  1910,  within  30 
days  from  the  date  of  the  cancellation  of 
the  Larson  homestead  entry,  appellant  made 
application  to  enter  said  lands  under  the 
Timber  and  Stone  Act  of  June  3, 1878,  c.  151, 
20  Stat  89,  it  having  been  shown  and  the 
department  having  found  that  the  lands  in 
question  were  chiefly  valuable  for  timber; 
that  this  application  was  made  upon  the 
blanks  and  in  the  manner  prescribed  by  the 
General  Land  Office,  which  bad  been  In  use 
since  the  act  of  1878  had  become  effective  up 
to  November  30,  1908,  at  which  last-named 
date  a  new  form  of  application  prescribed  by 
the  Secretary  of  the  Interior  and  new  reg- 
ulations had  gone  into  effect,  which  regula- 
tions, among  other  things,  required  the  ap- 
plicant to  file  an  affidavit  of  the  value  of  the 
lands  sought  to  be  entered,  and  also  the  val- 
ue of  the  timber  thereon,  and  further  provid- 
ed for  the  appraisement  of  said  lands  and  the 
timber  thereon  by  an  appraiser  sent  out  for 
that  purpose,  and  also  provided  that  after 
that  date  no  sale  should  be  made  under  said 
act  except  as  provided  in  such  regulations; 
that,  the  regi»fer  and  receiver  of  the  local  land 
ofiice  being  divided  in  opinion  as  to  the  right 
of  the  appellant  to  file  his  application  In  the 
manner  prescribed  prior  to  November  80, 
1906,  the  application  was  sent  to  the  General 
Land  Office,  and  thence  to  the  Secretary  of 
the  Interior,  and  resulted  in  a  decision  that 
the  appellant  was  controlled  by  the  new  regu- 
lations, and  must  pay  the  appraised  value 
placed  upon  said  lands  and  timber;  that 
thereafter  the  lands  were  appraised  at  the 
sum  of  $4,225,  and  subsequently  reappraised 
at  $4,022.50,  which  appellant  refund  to  pay, 
but  offered  to  pay-  $2.60  per  acre,  as  all  per- 
sons had  paid  before,  appellant  claiming  this 
was  the  only  price  at  which  timber  land  could 
be  sold  under  said  act;  that  while  appellant 
was  contesting  these  various  questions  before 
the  department  the  respondent  Eugene  G. 
Baker  and  vrlfe  moved  upon  the  land  In  ques- 
tion, with  full  knowledge  of  all  the'  facts  and 
of  appellant's  rights  therein;  and  that  on 
November  17,  1017,  patent  was  made  and 
issued  to  said  Eugene  O.  Baker  under  the 
United  States  homestead  act,  and  he  Is  stUl 
holding  the  lands  under  said  patent. 
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The  prayer  of  the  complaint  Is  that  re- 
spondents may  be  adjudged  to  hold  the  pat- 
ent to  these  lands  as  trustees  for  appellant, 
and  that  respondents  be  required  to  conyey 
said  lands  to  appellant  upon  the  payment  of 
the  sum  of  $400. 

Appellant  concedes  upon  this  appeal  that 
he  may  not  litigate  matters  of  fact  which 
hare  been  passed  upon  by  the  General  Land 
OflSce,  but  argues  that  errors  of  law  com- 
mitted by  the  Land  Office  may  now  be  litigat- 
ed In  this  action.  We  may  concede  these 
positions  for  the  purpose  of  this  case.  Ap- 
pellant then  argues  that  he  initiated  his  right 
on  July  31,  1907,  when  he  Instituted  the  con- 
test fn  the  United  States  land  office  at  Seattle 
against  the  entry  of  O.  J.  Larson ;  that  his 
contest  successfuUy  ripened  into  a  vested 
right,  beginning  at  that  date;  and  that  the 
Land  Department  could  not  thereafter  make 
any  change  in  the  rules  relating  either  to 
the  price  to  be  paid  or  to  the  construction 
which  had  previously  been  placed  upon  the 
Timber  and  Stone  Act.  Act  Cong.  May  14, 
1880,  §  2,  c.  89;  21  Stats,  at  Large,  141  (U.  S. 
Comp.  St  {  4537),  "An  act  for  the  relief  of 
settlers  on  public  lands."  8  Fed.  Stat.  Ann. 
(2d  Ed.)  p.  598,  provides: 

"In  all  cases  \i^ere  any  person  baa  contested, 
paid  the  land  office  fees,  and  procured  the  can- 
cellation of  any  pre-emption,  bompstead,  or 
timber  culture  entry,  he  shall  be  notified  by  the 
register  of  the  land  office  of  the  district  in 
which  such  land  Ib  gltnated  of  such  cancellation, 
and  shall  be  allowed  thirty  days  from  date  of 
such  notice  to  enter  said  lands.    *     •     •  " 

[1]  We  think  It  is  apparent  that  the  only 
vested  right  which  the  appellant  had  upon  the 
cancellation  of  the  entry  of  Larson  upon  the 
lands  Was  the  preference  right  for  30  days 
to  enter  upon  the  lands.  He  acquired  no 
vested  interest  In  the  land  itself.  We  are 
also  satisfied  that  the  General  Land  Office 
might,  between  the  date  Of  the  contest  and 
the  date  of  the  entry  filed  by  the  appellant, 
legally  change  the  rules  relating  to  the  man- 
ner of  acquisition  of  government  lands.  It 
appears  from  the  complaint  that  prior  to  the 
contest  above  referred  to  the  Land  Depart- 
ment bad  been  selling  these  lands  at  the  min- 
imum price  of  $2.50  per  acre,  and  that  be- 
tween the  time  of  the  contest  and  the  time  of 
the  entry  by  appellant  the  Land  Department 
of  the  government  changed  this  rule  so  that 
lands  entered  upon  under  the  Stone  and 
Timber  Act  should  be  appraised  and  should 
be  sold  at  the  appraised  value  rather  than 
at  the  former  price  of  $2.50  per  acre.  In 
United  States  v.  Braddock  (C.  C.)  50  Fed. 
669,  the  court  said,  at  page  672: 

"It  Is  perfectly  clear  that  the  mere  filing  of 
the  application  to  purchase  under  this  act  con- 
fers upon  the  applicant  no  right  as  against  the 
United  States,  and  that,  until,  the  applicant  has 
acquired  a  vested  right  in  the  land,  it  is  with- 
in the  power  of  the  government  to  withdraw  it 


from  sale  or  make  any  other  disposition  of  it. 
The  filing  of  an  application  to  purchase  may 
initiate  a  right  to  purchase  as  against  a  subse- 
quent applicant  for  the  same  privilege,  but  to 
say  that  the  initiation  of  such  a  right  impos- 
es an  obligation  on  the  government  to  convey 
the  title  is  to  confound  the  manifest  distinction 
pointed  out  by  the  Supreme  Court  in  the  Yo- 
scmite  Valley  Case,  15  Wall.  77  [21  L.  Ed.  82], 
between  the  acquisition  of  a  legal  right  to  the 
land  as  against  the  owner,  the  United  States, 
and  the  acquisition  of  a  legal  right  as  against 
other  parties  to  he  preferred,  in  its  purchase. 
'It  seems  to  us  little  less  than  absurd,'  said 
the  court  in  the  case  cited,  Ho  say  that  a  set- 
tler or  any  other  person,  by  acquiring  a  right 
to  be  preferred  in  the  purchase  of  property,  pro- 
vided a  sale  is  made  by  the  owner,  theret^  ac- 
quires a  right  to  compel  the  owner  to  sell,  or 
such  an  interest  in  the  property  as  to  deprive 
the  owner  of  the  power  to  control  its  disposi- 
tion.' "  The  Tosemite  Vallev  Case  [Hutchings  v. 
Low],  82  U.  S.  (15  Wall.)  77,  21  L.  Ed.  82. 

[2]  What  Is  there  said,  we  think,  settles 
the  question  that  a  mere  filing  creates  no 
vested  right  in  the  land.  The  tight  of  the 
government  to  change  the  rule  or  to  «itirely 
withdraw  the  land  from  sale  was  not  affected 
by  appellant's  right  to  file  at  some  later  date. 

Appellant  also  argues  that  the  General 
Land  Office  had  no  authority  to  fix  a  greater 
price  than  $2.50  per  acre  upon  this  tract  of 
land.  Section  1  of  the  Timber  and  Stone 
Act  (U.  S.  Comp.  St.  i  4671  [9  Fed.  Stat.  Ann. 
(2d  Ed.)  p.  600])  provides  as  foUows: 

"That  surveyed  public  lands  of  the  United 
States  within  the  public  land  states,  •  •  • 
valuable  chiefly  for  timber,  but  unfit  for  cul- 
tivation, and  which  have  not  been  offered  at 
public  sale  according  to  law,  may  be  sold  to 
citizens  of  the  United  States,  or  persons  who 
have  declared  their  intention  to  become  such. 
In  quantities  not  exceeding  one  hundred  and 
sixty  acres  to  any  one  person  or  association  of 
persons,  at  the  minimum  price  of  two  dollars 
and  fifty  cents  per  acre.    *    •    • " 

[3]  Appellant  contends  that  this  section 
fixed  the  price  of  $2.50  per  acre,  and  that 
the  General  Land  Office  was  without  author- 
ity to  change  that  price,  and  that  when  he 
tendered  that  price  to  the  Land  Department 
that  department  was  bound  to  accept  it,  and 
the  refusal  was  error  of  law  which  may  now 
be  corrected  by  the  court  We  think  It  is 
plain  that  this  section  fixes  only  the  mini- 
mum price  at  which  the  land  may  be  sold. 
The  clear  inference  is  that  the  General  Land 
Office  may  fix  a  greater  price.  This  was  done, 
and  at  the  time  the  appellant  filed  upon  the 
land  he  was  required  to  file  under  the  rules 
and  regulations  then  promulgated  by  the 
General  Land  Office.  The  words  "minimum 
price,"  used  in  this  section,  mean  the  lowest 
price,  and  not  a  fixed  price  of  $2.50  per  acre. 
To  hold  otherwise  would  be  to  say  that  the 
words  "minimum  price"  were  superfluous  and 
meant  nothing.  We  are  of  the  opinion,  there- 
fore, that  the  General  Land  Office  or  the  Sec- 
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retary  of  the  Interior  committed  no  error  In 
law  when  a  provision  was  made  for  the  ap- 
praisement of  audi  lands,  and  that  the  lands 
BhODid  be  sold  at  the  appraised  value,  and 
not  at  the  minimum  price. 

From  these  considerations  we  are  led  to 
the  conclusion  that  the  trial  court  properly 
snatalned  the  demurrer,  and  the  Judgment  is 
therefore  affirmed. 

HOLCOMB,    O.   J.,    and   BBIDGES    and 
PABKBR,  JJ,  concur. 
rULLERION,  J.,  concurs  in  the  result. 


SWANSON  V.   STUBS  et  al.     (Na  16272.) 
(Supreme  Court  of  Washington.    Aug.  8, 1919.) 

1.  Appbai.  asd  Ebbob  4=3654— Abstbact  or 
RxcoBD— Statement  of  Facts— Failubs  to 
Comply  with  STAitrras— Relief. 

Appellant,  to  secure  relief  under  Rem.  Code 
1915,  S  1730—8,  from  failure  to  serve  abstract 
of  record  and  statement  of  facts  in  compliance 
with  sections  389,  393,  must  make  an  applica- 
tion to  Supreme  Court  for  leave  to  supply  rec- 
ord, accompanying  his  application  with  the 
showing  of  excuse,  and  must  obtain  an  order 
from  Supremo  Court,  granting  him  leave  to  so 
do,  which  order  may  be  made  with  or  without 
terms. 

2.  liAITDLOBD  AND   TENANT  *=»291(14)  —  UW- 

I.AWFUL  Dbtaineb— Double  DAMAOEa 
Landlord  is  entitled  to  double  damages  in 
unlawful  detainer  action,  under  Rem.  Code  1916, 
i  827,  although  verdict  of  the  jury  for  landlord 
is  not  founded  on  nonpayment  of  rent 


Department  2. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge. 

Action  by  Hedwlg  Swanson  against  O.  A. 
Stubb  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

SVck  &  Pan],  of  Seattle,  for  appellants. 
Leopold  Bl  Stem,  of  Seattle  for  respond- 
mt 

FULLERTON,  J.  This  is  an  appeal  from 
a  Judgment  in  an  action  for  unlawful  de- 
tainer, founded  on  the  verdict  of  a  Jury  find- 
ing in  favor  of  the  plaintiff  and  assessing  her 
damages  in  the  sum  of  $300.  The  Judgment 
was  for  twice  the  amount  found  to  be  due  by 
the  Jury. 

The  respondent  moved  to  strike  the  state- 
ment of  facts  for  the  reasons :  (1)  That  the 
proposed  statement  was  not  served  upon  the 
respondent ;   (2)  that  no  written  notice  of  the 


filing  of  the  proposed  statement  was  served 
on  the  respondent;  and  (3)  that  the  state- 
ment of  facts  was  settled  and  certified  by  the 
trial  Judge  in  the  absence  of  the  respondent, 
without  previous  notice  of  the  filing  thereof, 
and  without  previous  notice  of  the  appllca- 
tlon  to  settle  and  certify  the  statement,  and 
after  the  appellants'  brief  and  abstract  of 
record  on  appeal  had  been  served. 

The  facts  upon  which  the  motion  Is  based 
are,  in  substance,  these:  Judgment  in  the 
cause  was  entered  on  November  20,  1918. 
The  notice  of  appeal  was  served  and  the 
bond  on  appeal  was  filed  December  7,  1918. 
On  January  17,  1919,  the  appellants  applied 
for  and  obtained  an  extension  of  time  in 
which  to  file  and  serve  ^  statement  of  facts, 
the  time  being  extended  to  January  28,  1919. 
The  statement  of  facts  was  filed  on  January 
27,  1919.  No  service  of  the  statement  was 
made  upon  the  respondent,  nor  was  she 
served  with  notice  of  the  filing  thereof.  On 
March  25,  1919,  and  without  notice  to  the 
respondent,  the  statement  was  certified  by 
the  trial  Judge.  On  the  next  day  a  copy  of 
the  statement  was  left  at  the  office  of  the 
respondent's  attorney,  and  two  days  later  the 
original  statement  was  filed  in  this  court 

On  March  28,  1919,  the  respondent  moved 
in  this  court  to  strike  the  statement  of  facts 
and  dismiss  the  appeal.  On  the  application 
of  the  appellants  to  supplement  the  record 
the  motion  was  denied,  with  leave  to  the  re- 
spondent to  renew  it  at  the  hearing  on  the 
merits.  After  the  denial  of  the  motion  the 
api>ellants  served  upon  the  respondent  a  no- 
tice to  the  effect  that  they  would  apply  to 
the  trial  court  on  a  day  named  for  a  "recer- 
tificatlon  and  resettlement"  of  the  statement 
of  facts,  at  whl(^  time  tbe  respondent  would 
be  at  liberty  to  present  any  amendments 
thereto  that  she  might  desire.  The  court  at 
the  hearing  refused  to  make  a  further  certifi- 
cate, deeming  Itself  without  power  unless 
directed  so  to  do  by  thia  court  At  the  hear- 
ing upon  the  merits  the  respondent  renewed 
her  motion  to  strike  the  statement. 

As  the  statute  relating  to  the  filing  and 
service  or  prc^oeed  statements  of  facts  (Rem. 
Code,  ii  389,  393)  stood  prior  to  the  amenda- 
tory statute  of  1916  (Id.  (  1730—8),  unques- 
tionably the  motion  is  well  taken.  That  stat- 
ute required  that  the  proposed  statement 
must  be  filed  with  the  clerk  and  served  on 
the  adverse  party  within  30  days  after  the 
time  begins  to  run  in  which  an  appeal  may 
be  taken,  with  the  proviso  that  the  time  of 
filing  and  service  might  be  extended  before 
or  after  its  expiration  by.  the  trial  court  on 
stipulation  of  the  parties,  or  for  good  cause 
shown,  but  not  for  more  than  60  days  addi- 
tional in  alL  Here,  as  will  appear  from  the 
dates  before  given,  the  statement  was  filed 
within  the  additional  period  allowed  by  the 
statute,  but  was  not  served  on  the  respond- 
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ent,  who  In  this  Instance  Is  the  adverse  par- 
ty, until  long  after  the  expiration  of  such 
period.  This,  as  we  have  repeatedly  held.  Is 
fatal  to  its  consideration. 

The  remaining  question  is  whether  the 
omission  has  been  cured  in  virtue  of  the 
amendatory  statute  by  (ho  subsequent  pro- 
ceedings,    mtat  statute  reads  as  follows: 

"Sec  1730—8.  In  cose  of  a  failure  of  the  ap- 
pellant to  serve  an  abstract  of  record  and  state- 
ment of  facts,  or  the  one  served  is  insufficient, 
the  Supreme  Court  shall,  if  such  failure  ig  found 
to  be  excusable,  allow  the  appellant  a  reasona- 
ble time,  upon  such  terms  as  the  court  may 
impose.  In  which  to  supply  such  abstract  of  rec- 
ord and  statement  of  facts." 

[1]  It  Is  plain,  we  think,  that  before  relief 
can  be  had  under  this  statute  from  a  failure 
to  comply  with  the  original  statutes,  the  de- 
linquent appellant  must  make  an  application 
to  this  court  for  leave  to  supply  the  record, 
accompanying  his  application  with  a  ebow- 
Ing  of  excuse,  and  obtain  an  order  from  this 
<k>urt  granting  bim  leave  so  to  do,  which  or- 
der may  be  made  with  or  without  terms. 
The  appellant  cannot,  after  time  and  without 
leave  of  this  court,  supply  the  record,  and 
then  claim  relief  under  the  statute.  Such  a 
procedure  would  deny  the  refapondent  the 
benefit  of  the  statute;  he  would  be  denied 
the  right  to  question  the  sufficiency  of  the 
excuse  offered,  or  the  benefit  of  terms,  could 
he  show  that  he  was  entitled  to  terms. 
There  was  here  no  compliance  or  pretense  of 
compliance  with  these  conditions.  Ther^  was 
neither  an  application  to  this  court  for  leave 
to  supply  the  defects  In  the  record,  nor  was 
there  an  order  of  this  court  granting  leave 
so  to  do.  It  follows  that  the  statement  of 
facts  must  be  stricken. 

[2]  The  errors  assigned  with  one  exception 
are  based  upon  matters  shown  in  the  state- 
ment of  facts.  Since  we  conclude  that  the 
statement  Is  not  before  us,  these,  of  course, 
cannot  be  considered.  The  exception  noted 
is  the  contention  that  the  court  erred  In  en- 
tering judgment  for  twice  the  amount  of  the 
damages  returned  by  the  Jury.  It  Is  argued 
that  the  statute  (Rem.  Code,  |  827)  permits 
such  doubling  only  In  cases  where  the  verdict 
of  the  Jury  Is  founded  on  nonpayment  of 
rent.  But  the  question  does  not  require  dis- 
cussion. It  was  met  and  determined  by  this 
court  contrary  to  this  contention  In  the  case 
of  Hinckley  v.  Casey,  4C  Wash.  430,  88  Pac. 
76.3. 

The  Judgment  Is  affirmed. 

HOLCOMB,  C.  J.,  and  PARKER  and 
MOUNT,  .TJ.,  concur. 


SWAFFORD  T,  CARNATION  LUMBER  & 
SHINGLE  CO.  et  al.     (No.  16365.) 

(Supreme  Court  of  Washington.    Aug.  20, 1919.) 

Appeal  and  Ebbob  «=>1005(3)— Rkvikw— 
Questions  of  Fact, 
lu  an  action  for  services  nnder  a  contract 
of  hiring,  where  the  evidence  on  the  points  was 
in  direct  conflict,  the  questions  whether  plain- 
tiff was  hired  at  all,  and  whether  he  was  bound 
by  the  receipt  which  be  admitted  he  had  sign- 
ed, were  of  fact,  and  verdict  approved  by  the 
trial  judge  will  not  be  disturbed. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 

Action  by  tj.  B.  Swafford  against  the  Car- 
nation Lumber  &  Shingle  0>mpany  and 
others.  From  Judgment  for  plaintiff,  defend- 
ants nppcal.    Aflirmed. 

See,  also,  181  Pac.  682. 

Edgar  0.  Snyder,  of  Seattle,  for  appellants; 
Flick  &  Paul,  of  Seattle,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
recover  $1,923  alleged  to  be  due  for  services 
rendered  to  the  defendants  under  a  contract 
of  hiring.  The  defendants  for  answer  to  the 
complaint  denied  the  alleged  contract,  and 
claimed  that  the  services  were  performed 
under  a  Joint  venture;  that  the  plaintiff  had 
been  paid  in  full  and  had  signed  a  receipt 
acknowledging  satisfaction.  The  plaintiff 
for  reply  denied  having  executed  such  re- 
ceipt, alleging  that,  if  he  signed  such  receipt, 
the  'signature  was  procured  by  fraud.  On 
these  Issues  the  case  was  tried  to  the  court 
and  a  Jury,  and  resulted  In  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed.  After 
verdict  defendants  moved  the  court  for  a 
new  trial.  This  motion  was  denied,  and 
Judgment  was  entered  upon  the  verdict  The 
defendants  have  appealed. 

They  make  but  one  assignment  of  error, 
to  the  effect  that  the  trial  court  erred  in  de- 
nying the  motion  for  a  new  trial.  They  ar- 
gue that  the  respondent  was  not  hired,  and 
that  he  was  bound  by  the  receipt  which  be 
admitted  be  had  signed.  The  evidence  upon 
these  questions  Is  In  direct  conflict  They 
were  both  submitted  to  the  Jury  upon  in- 
structions which  were  not  excepted  to  and 
which  are  not  claimed  to  be  erroneous.  Both 
questions  were  clearly  questions  for  the  Jury 
under  the  evidence  and  were  resolved  In  fa- 
vor of  the  respondent.  The  trial  court  did 
not  abuse  Its  discretion  In  refusing  a  new 
trial. 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  FULLBJRTON, 
PARKER,  and  BRIDGES,  JJ.,  concur. 
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In  re  MASTERSON'S  ESTATE, 

McMANIS  V.  LLOXD. 

(No.  15197.) 

(Snprem«  Oonrt  of  Washington.    Ang.  20, 1919.) 

1.  Adoption   $=>21— Inhebitance. 

Under  Rem.  &  Bal.  Code,  {§  1341,  1699,  an 
adopted  sister  is  entitled  to  inherit  along  with 
the  natural  brothers  and  sisters  of  one  dying 
without  issue,  husband,  wife,  father,  or  mother. 

2.  Executors  and  Aduinistbaiors  ®=>221(2) 
—Claims  Against  Estate  —  Bubden  op 
Proof— ExTBA  Sebyices. 

One  who  seeks  to  establish  a  claim  against 
an  estate  for'  extra  services  rendered  deceased, 
where  regular  payments  for  services  have  been 
received  under  an  original  contract,  has  the 
burden  of  showing  by  the  clearest  and  moat 
convincing  evidence  that  there  was  an  agree- 
ment for  such  extra  services,  either  express  or 
implied. 

8.  ExEctTTOBS  AND  Administbatobs  «=3221(5) 
— Claius  Against  Estate— Evidence— Ex- 
tra Services. 
In  an  action  against  an  estate  to  recover 
compensation  for  nursing  deceased  by  one  who 
bad,  under  an  original  contract,  been  receiving 
regular    payments    for    furnishing    room    and 
board,  evidence  held  to  show  that  there  was  an 
understanding  that  plaintiff  was  to  receive  ex- 
tra compensation  for  the  nursing. 

Department  I. 

Api)eal  from  Superior  Court,  Walla  Walla 
County;  Edward  C.  Mills,  Judge. 
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months  the  amount  paid  was  increased  to  ^0 
per  month,  and  subsequently  to  $40.  The  evi- 
dence shows  that  all  the  money  received  wa» 
expended  for  the  use  and  benefit  of  the  de- 
censed.  The  claim  presented  and  which  vi-as 
allowed  by  the  court  was  by  Mrs.  McManls 
for  nursing  her  brother  during  the  14  months 
mentioned ;  It  being  her.  contention  that  she 
was  to  be  paid  for  the  nursing  in  addition 
to  his  room  and  board.  During  all  of  this 
time  he  was  in  a  deplorable  condition,  both 
physically  and  mentally. 

The  order  of  distribution  entered  in  the 
cause,  from  which  the  appeal  Is  taken,  dis- 
tributed a  portion  of  the  estate  to  Gertrude 
Ijloyd,  the  sister  by  adoption,  as  though  she 
were  a  natural  sister,  and  allowed  the  claim 
for  nursing.  The  questions  here  for  review 
are:  "First,  whether  the  sister  by  adoption 
had  a  right  to  a  portion  of  the  estate;  and, 
second,  whether  the  court  properly  allowed 
the  claim  for  nursing. 

[t]  Gertrude  Lloyd  was  the  adopted  daugh- 
ter of  Slma  Masterson,  now  deceased.  John 
Masterson  was  the  natural  son  of  Slma  Mas- 
terson. Emma  J.  McManls  was  a  natural 
daughter,  and  Andrew  A.  Smith  was  the  son 
of  a  natural  daughter.  Under  these  facts 
is  Gertrude  Lloyd,  a  sister  by  adoption,  en- 
titled to  an  heir's  portion  of  the  estate  of 
John  Masterson,  deceased?  Whether  she  has 
the  right  to  so  inherit  depends  upon  the  con- 
struction to  be  given  to  the  adoptloh  statute. 
Rem.  &  Bal.  Code,  §  1699,  provides  what 
shall  be  the  effect  of  adoption  as  follows: 


In  the  matter  of  the  estate  of  John  Mas- 
terson, deceased.  From  an  order  of  distribu- 
tion,  Emma  J.  McManls  appeals.  ■  Affirmed. 

Evans  A  Watson,  of  Walla  Walla,  for  ap- 
pellant 

John  G.  Hnrspool,  of  Walla  Walla,  for  re- 
sixmdent. 

MAIN,  J.  This  appeal  presents  for  re- 
view the  order  of  the  superior  court  distrib- 
uting the  estate  of  John  Masterson,  deceas- 
ed, and  allowing  a  claim  against  the  estate. 
The  deceased  left  surviving  him,  as  heirs 
at  law,'  Emma  J.  McManls,  a  sister,  An- 
drew A.  Smith,  a  nephew,  being  the  so^  of 
a  deceased  sister,  and  Gertrude  Lloyd,  a 
sister  by  adoption.  For  approximately  14 
months  prior  to  his  death  John  Masterson 
roomed  and  boarded  in  the  home  of  his  sis- 
ter, Emma  J.  McManls,  and  during  this 
time  A.  E.  Rice  was  his  duly  appointed, 
quallfled,  and  acting  guardian.  At  the  time 
he  began  to  room  and  board  with  his  sister 
the  deceased  was  a  bachelor  approximately 
40  years  of  age.  For  his  board  and  room 
the  sister  was  to  receive  $20  per  month. 
This  was  paid  at  the  end  of  each  month  by 
the  guardian  and  was  receipted  for  by  the 
daughter   of  Mrs.   McManls.     After   a    few 


"By  such  order  the  natural  parents  shall  be 
divested  of  all  legal  rights  and  obligations  in 
respect  to  such  child,  and  the  child  shall  be  free 
froEd  all  legal  obligations  of  obedience  and 
maintenance  in  respect  to  them,  and  shall  be, 
to  all  intents  and  purposes,  the  child  and  le- 
gal heir  of  his  or  her  adopter  or  adopters,  en- 
titled to  ail  rights  and  privileges  and  subject 
to  all  the  obligations  of  a  child  of  the  adopter 
or  adopters  begotten  in  lawful  wedlock:  Pro- 
vided, that  on  the  decease  of  parents  who  have 
adopted  a  child  or  children  under  this  chap- 
ter, and  the  subsequent  decease  of  such  child  or 
childretr  without  issue,  the  property  of  such 
adopting  parents  shall  descend  to  their  next 
of  Idn,  and  not  to  the  next  of  kin  of  such  adopt- 
ed child  or  children." 

By  this  statute  the  natural  parents  are 
divested  of  all  legal  rights  and  obligations 
in  respect  to  the  adopted  child,  and  the  child 
is  free  from  all  legal  obligations  of  obedience 
and  maintenance  of  Its  iiuturnl  parents.  It 
is  expressly  provided  that  such  adopted 
child  shall  be,  to  all  Intents  and  purposes, 
the  child  and  legal  heir  of  the  adopters  and 
entitled  to  all  the  rights  and  privileges  and 
subject  to  all  the  obligations  of  a  child  of 
the  adopters  begotten  In  lawful  wedlock. 
The  language  of  the  statute  is  broad  and 
comprehensive. 
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One  of  the  rights  or  privileges  of  a  nat- 
ural child  Is  to  inherit  from  a  brother  or 
sister,  the  natural  son  or  daughter  of  the 
banie  parents.  If  the  adopted  child  does  not 
have  the  same  right,  then  it  is  denied  a  right 
or  privilege  which  the  natural  child  has. 
The  statute  says  that  such  adopted  child 
shall  be  entitled  to  all  the  rights  and  prlri- 
leges  as  though  it  were  begotten  in  lawful 
wedlock,  and  to  all  intents  and  purposes 
FbuU  be  the  child  and  legal  heir  of  its 
adopter.  To  hold  that  the  adopted  child 
cannot  take  an  heir's  portion  of  the  estate 
of  the  natural  son  of  the  adopting  parents 
would  require  a  strict  and  narrow  construc- 
tion of  the  statute.  The  authorities  are  not 
in  harmony  as  to  whetlier  such  statutes  are 
to  be  construed  strictly  or  with  a  tendency 
to  liberality  in  order  that  the  primary  pur- 
pose of  such  statutes,  which  is  to  promote 
the  welfare  of  unfortunate  children,  may  be 
carried  into  effect.  Many  of  the  cases  ad- 
here to  a  strict  construction,  but  the  prevail- 
ing tendency  of  the  more  modern  authorities 
Is  in  the  direction  of  a  liberal  construction. 
Batcheller-Durkee  v.  Batcheller,  39  R.  I.  45, 
07  AU.  378,  I*  R.  A.  1016B,  646. 

While  the  question  Involved  in  Van  Brock- 
Un  v.  Wood,  38  Wash.  384,  80  Pac.  630,  was 
not  the  same  as  here  presented,  the  court's 
view  of  the  statute  there  expressed  would 
indicate  that  the  adoption  statute  was  not 
to  be  given  a  strict  construction.  The  stat- 
ute of  descent  (section  1341,  subd.  3)  pro- 
vides that — 

"If  there  be  no  issue,  nor  husband  nor  wife, 
nor  father  and  mother,  nor  either,  then  in  equal 
Bhares  to  the  brothers  and  sisters  of  the  dece- 
dent    •     •     •" 

If  the  adopted  daughter  is  not  permitted  to 
inherit,  it  would  require  a  holding  that  un- 
der this  statute  she  was  not  to  be  consider- 
ed a  sister  of  John  Masterson;  in  other 
words,  that  the  natural  child  and  the  adopt- 
ed child  of  the  same  parents  are  not  to  be 
considered  brothers  or  sisters.  This  would 
be  giving  a  meaning  to  the  words  l^rothers 
and  sisters,  as  used  in  the  statute,  other 
than  what  those  words  are  commonly  under- 
stood to  have.  We  think  the  trial  court 
properly  held  that  Gertrude  Lloyd,  the  sis- 
ter by  adoption,  had  a  right  to  Inherit  as 
though  she  were  the  natural  child  of  her 
adopted  parents. 

Many  cases  from  other  jurisdictions  have 
been  called  to  our  attention.  Adoption  stat- 
utes have  been  enacted  in  a  large  number 
of  the  states.  Practically  all  of  these  stat- 
utes are  materially  different  from  the  stat- 
ute of  this  state.  In  some  of  them  there  is 
express  language  which  would  Indicate  that 
it  was  the  intention  of  the  Legislature  that 
an  adopted  child  should  not  Inherit  as 
though  it  were  a  natural  child,  except  from 
its  adopted  parents.    In  others  the  language 


used  is  much  less  comprehensive  than  is  Juit 
embodied  in  the  statute  of  this  state.  It  is 
unnecessary  to  review  the  decisions  con- 
struing these  statutes,  because  each  decision 
is  rendered  having  in  mind  the  language  of 
the  statute  which  was  then  before  the  court 
for  construction.  There  is,  however,  one 
statute,  that  of  the  state  of  Ohio,  which  is 
substantially  the  same  as  onr  statute  and  in 
almost  the  Identical  language.  The  Supreme 
Court  of  that  state,  in  Phillips,  Executor,  v. 
McGonica,  Guardian.  59  Ohio  St  1,  51  N.  E. 
445,  69  Am.  St  Rep.  753,  in  construing  the 
statute,  expressed  a  view  different  from  that 
above  indicated.  But  that  court  held  that 
the  statute  must  be  "strictly  construed." 
Since  we  have  declined  to  adopt  the  rule  of 
strict  construction,  the  Ohio  case  cannot  be 
regarded  as  persuasive  authority. 

[2]  The  other  branch  of  this  case,  that  of 
the  claim,  presents  largely  a  question  of  fact 
It  will  be  admitted  that  the  rule  is  that, 
when  one  seeks  to  establish  a  claim  against 
an  estate  for  extra  services  rendered  the  de- 
ceased during  his  lifetime,  where  regular 
payment  for  services  was  received  under  the 
original  contract,  the  burden  of  showing  an 
agreement  for  such  extra  services,  either  ex- 
press or  implied,  is  on  the  one  asserting  the 
claim,  and  that,  where  payments  have  been 
made  on  the  original  contract  at  regular  and 
stated  i>eriods,  it  is  the  presumption  that 
such  payments  were  received  as  full  c<Hnpen- 
sation  for  the  services  rendered.  The  evi- 
dence in  support  of  the  claim  for  extra  com- 
pensation must  be  of  the  clearest  and  most 
convincing  diaracter.  Rosseau  v.  Rouss,  180 
N.  Y.  116,  72  N.  B.  916. 

[3]  In  &is  case  the  evidence  meets  the  re- 
quiremoits  of  the  mle  stated.  It  shows  that 
no  part  of  the  sums  paid  prior  to  the  death 
of  John  Masterson  were  for  the  nursing  up- 
on which  the  claim  in  controversy  is  baaed. 
The  money  received  was  for  room  and  board 
and  for  other  arttdes  for  the  use  and  benefit 
of  the  deceased.  In  addition  to  the  other 
testimony-  A.  K.  Rice,  who  had  been  the 
guardian  of  the  person  and  estate  of  John 
Masterson  and  who  appears  to  be  a  disin- 
terested and  credible  witness,  expressly 
testified  that  no  payment  had  been  made 
Mrs.  McManls  for  nursing,  and  that  there 
was  to  be  a  charge  for  that  service  later. 
The  record  presents  no  reason  for  disturb- 
ing the  holding  of  the  trial  court  upon  the 
allowance  of  the  claim.  The  decision  of  this 
question  is  not  to  be  construed  as  encourag- 
ing the  withholding  of  questionable  claimsi 
until  after  the  death  of  the  party  claimed 
to  be  Indebted  and  then  presenting  them 
against  the  estate.  It  would  undoubtedly 
have  been  better  practice  in  this  case  to  have 
presented  to  the  guardian  from  time  to  time 
a  claim  for  nursing  so  that  It  could  be  al- 
lowed and  paid  in  due  course.  As  above  in- 
dicated, since  the  evidence  clearly  and  con- 
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Ttoduy'^g^abllshes  a  jnst  claim  for  nurs- 
ing, tt^ira  npon  an  understanding  wltb  tbe 
guardian,  Its  allowance  by  the  trial  court 
is  approved. 
Tbe  Judgment  will  be  affirmed. 

H0IX30MB,  C.  J.,  and  MITOHEIiL,  TOL- 
MAN,  and  MACKINTOSH,  JJ..  concur. 


ARCHIBAU)  T.  NORTHERN  PAO.  R.  OO. 
et  al.    (No.  152S6.) 

(Supreme  Court  of  Waaliington.    Aug.  9, 1919.) 

1.  Mabtes  Ann    Sebvart   «es>2M(10)  —  Bk- 

FLOTEB's  lilABIUTT— VaRIAROB. 

Where  a  complaint  pleaded  a  caase  of  ac- 
tion under  federal  Employers'  Liability  Act 
(tJ.  S.  Oomp.  St  H  866T-8666),  and  proof 
showed  that  plaintiff  was  not  engaged  in  inter- 
state commerce,  but  established  a  case  under 
Laws  1917,  p.  96,  g  19,  making  the  provisions 
of  the  federal  act  applicable  to  certain  accidents 
in  intrastate  commerce,  there  was  no  variance 
or  failure  of  proof  requiring  dismissal  of  tbe 
complaint. 

2.  Mastkb  and  Sebvant  «=s>288(16V6)  —  As- 
sxrxFTioN  OF  Risk— Jubt  Question. 

Evidence  that  plaintiff  machinist  helper  un- 
covered his  eyes  and  was  struck  by  flying  parti- 
cles of  steel,  while  shifting  his  position  as  in- 
Btmcted  by  the  machinist,  who  resumed  his 
work  of  chiseling  before  plaintiff  could  protect 
himself,  h^d  to  make  a  Jury  questi<m  whether 
plaintiff  assumed  the  riA. 

3.  Masteb  and  Sebvant  «=>287(4)  —  Neou- 
OENCE  OF  Fellow  Sebvant— Jttbt  Qites- 

TION. 

EMdence  that  plaintiff  machinist  helper  un- 
covered his  eyes  and  was  struck  by  flying  par- 
ticles of  steel,  while  shifting  his  position  as  in- 
structed by  the  machinist,  who  resumed  his 
work  of  chiseling  before  plaintiff  could  protect 
himself,  held  to  make  the  macbinisf  s  negligence 
a  jury  question. 

4.  Statutes  «=s>117(2)— Title— Sufficienct— 
Injubt  to  Sebvantb. 

Laws  1917,  p.  76,  entitled  "An  act  relating 
to  the  compensation  *  •  •  of  injured  work- 
men," etc.,  and  providing  in  section  19  that  the 
liabilities  and  defenses  prescribed  by  the  fed- 
eral Employers'  Liability  Act  (U.  S.  Comp.  St. 
H  8657-8665)  should  apply  to  certain  workmen 
injured  in  intrastate  commerce,  does  not  violate 
Const,  art  2,  {  19,  requiring  bills  to  embrace 
only  one  subject  to  be  expressed  in  the  title. 

6.  Constitutional  Law  ®=>245— Equal  Pbo- 
TECTioN  or  Laws— Employeb's  Liability. 
Laws  1917,  p.  96,  {  19,  making  the  provi- 
sions of  the  federal  Employers'  Liability  Act 
(TJ.  S.  Comp.  St.  ii  8657-8665)  applicable  to 
railroads  engaged  in  both  interstate  and  intra- 
state commerce,  does  not  deny  equal  protection 
of  the  laws  in  violation  of  Fourteenth  Amend- 


ment to  the  federal  Constitution,  in  that  It  dia> 
criminates  against  employes  of  purely  intrastate 
carriers. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;   D.  H.  Carey,  Judge. 

Action  by  M.  D.  Archibald  against  tbe 
Northern  Pacific  Railroad  Company  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Plummer  A  Lavln,  of  Spokane,  for  appel- 
lant 

Cannon  &  Ferris  and  P.  J.  McKevltt,  all 
of  Spokane,  for  respondents. 

MACKINTOSH,  J.  For  a  period  Of  16 
months  the  appellant  had  been  employed  in 
the  repair  lOiop  of  the  respondent  as  a  ma- 
chinist's heliter,  and  while  so  employed,  one 
afternoon  about  4  o'cloclc,  he  was  assisting 
one  Johnston,  a  machinist,  in  shaping  a  forg- 
ing to  be  fitted  upon  an  engine  frame.  In 
order  to  properly  perform  this  work,  John- 
ston was  chiseling  the  forging,  having  mark- 
ed It  where  it  was  to  be  chipped,  and  having 
set  it  In  a  vise.  Tbe  tools  used  were  the  or- 
dinary cold  chisel  and  hammer.  While  John- 
ston was  chiseling,  the  appellant  was  stand- 
ing at  Johnston's  rij^t,  holding  a  torch  in 
his  right  hand  to  enable  Johnston  to  see 
the  work  he  was  engaged  upon.  At  tbe  time 
this  particular  wort:  had  been  commenced, 
Johnston  had  warned  the  appellant  of  the 
danger  to  his  eyes  from  flying  particles  of 
steel,  and  had  told  him  to  keep  his  eyes  cov- 
ered  with  one  hand  while  holding  the  torch 
with  the  other.  ?%e  appellant  had  heeded 
this  warning  by  keeping  the  gloved  left  hand 
over  his  eyes.  When  the  work  bad  progress- 
ed for  15  or  20  minutes,  and  had  arrived  at 
a  point  where  the  forging  was  to  be  diipped 
back,  it  became  necessary  for  Johnston  and 
the  appellant  to  change  places.  Johnston 
ordered  the  appellant  to  shift  his  position 
so  as  to  pass  tp  Johnston's  left  side,  and 
while  getting  into  this  position  he  changed, 
or  was  in  the  act  of  changing,  tbe  torch  to 
his  left  hand,  and  Johnston,  in  the  meantime, 
having  recommenced  his  work  from  bis  new 
position,  in  striking  the  chisel  caused  a  fly- 
ing piece  of  steel  to  become  lodged  in  the 
appellant's  eye;  this  being  the  injury  for 
which  the  action  was  commenced. 

The  allegations  of  negligence  state  that 
Johnston,  without  warning  to  the  appellant 
and  while  he  was  changing  his  position  as 
he  had  been  directed  to,  and  changing  tbe 
torch  as  it  became  necessary  by  reason  of 
the  changed  position,  carelessly  struck  tbe 
chisel  before  the  appellant  had  an  opportu- 
nity to  change  the  torch  nnd  thus  free  his 
right  hand  so  that  it  might  be  used  in  pro- 
tecting bis   eyes.     A   nonsuit  having  been 
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granted,  appeUant  la  bere  and  presents  four 
questions  for  decision. 

[1]  1.  The  complaint  pleads  a  cause  of  ac- 
tion under  the  federal  Employers'  Liability 
Act  (Act  Cong.  April  22,  190S,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St  §§  8657-8665J),  and  con- 
tains no  statement  under  separate  and  dis- 
tinct counts  under  the  state  law.  By  the 
enactment  of  the  Legislature  of  1917,  con- 
tained in  chapter  28,  §  19,  th|e  appellant  and 
respondent  have  the  same  rights  and  are  un- 
der the  same  liabilities  and  are  subject  to 
the  same  rules  of  evidence  and  the  same  de- 
fenses, whether  the  action  be  prosecuted  un- 
der the  federal  Employers'  Liability  Act  or 
the  state  law;  that  is,  the  state  law  has 
established  the  same  rules  of  evidence  and 
procedure  for  actions  against  carriers  en- 
gaged in  both  Interstate  and  Intrastate  com- 
merce as  is  provided  by  the  federal'  Employ- 
ers' Liability  Act  in  the  case  of  interstate 
carriers.  The  complaint  in  this  case  made 
allegations  that  at  the  time  of  the  Injury 
the  respondent  was  engaged  In  Interstate 
twmmerce,  but  the  proof  failed  to  establish 
this  fact,  and  the  appellant  now  tacitly  ad- 
mits that  he  did  not  bring  himself  within 
the  provisions  of  the  federal  Employers'  Lia- 
bility Act.  The  respondent's  claim  Is  that 
the  appellant,  having  elected  to  sue  nnder 
the  federal  act,  was  not  entitled  to  have 
his  case  go  to  the  Jury  when  he  failed  to 
prove  that  he  came  within  the  operation  of 
that  act,  although  the  testimony  established 
a  cause  of  action  under  the  state  laws.  The 
complaint  was  drawn  broadly  enough  to  en- 
title the  plaintiff  to  relief  under  the  federal 
Employers'  Liability  Act  and  by  Its  terms 
it  was  drawn  under  that  act ;  there  being  no 
separate  cause  of  action  alleged  under  the 
'state  act  There  Is  no  question  of  the  re- 
spondent having  lost  any  right  it  may  have 
had  to  move  the  case  to  the  federal  court 
for  trial.  All  the  proof  Introduced  was 
equally  material  and  proi)er  to  establish  a 
cause  of  action  under  either  the  federal  or 
the  state  law,  and  under  both  laws  the  re- 
spondent was  entitled  to  and  limited  to  the 
same  defenses.  The  appellant  failed  to  sat- 
isfactorily prove  that  he  was  such  employ^ 
as  was  protected  by  the  federal  act  bat  did 
establish  by  his  proof  that  be  was  such  an 
employe  as  was  protected  by  the  state  act. 
This  situation  presents  squarely  for  our  de- 
termination the  question  of  whether  such 
conditions  constitute  a  variance  and  failure 
of  proof,  warranting  the  dismissal  of  the 
action. 

In  Baird  v.  Northern  Pacific  Railway,  78 
Wash.  68,  138  Pac  325,  this  court  had  un- 
der consideration  a  question  very  similar  to 
this.  There  was  a  cause  of  action  stated  un- 
der both  the  federal  act  and  common  law,  and 
the  parties  had  treated  It,  however,  as  a  com- 
mon-law action;  and  while  different  Issues 
and  defenses  were  possible  under  the  federal 
act  and  at  common  law,  yet  the  court  said: 


jyi. 


"There  Is  no  decision,  so  far  as  w^  are  ad- 
vised, which  holds  that  where  a  complaint 
states  facts  sufficient  to  show  a  liability  at  com- 
mon law,  proof  admissible  thereunder  should  be 
excluded  on  the  ground  of  variance  merely  be- 
cause the  complaint  also  alleges  that  the  rail- 
road company  was  engaged  in  interstate  com- 
merce, and  that  the  injured  person  was,  at  the 
time  -of'  the  injury,  engaged  in  work  io  aid  of 
such  commerce." 

And  further  in  the  same  case: 

"Obviously,  if,  as  held  in  the  last-quoted  deci- 
sion [Jones  V.  Chesapeake  &  Ohio  Ry.  Co.,  149 
Ky.  566  (149  S.  W.  951)],  the  federal  act  did 
not  repeal,  but  only  superseded,  the  common 
law  in  a  proper  case,  then,  in  a  case  such  as 
here  presented,  where  both  the  complaint  and 
proof  showed  that  the  appellant  was  not,  at  the 
time  of  his  injury,  engaged  in  any  act  connected 
with  interstate  commerce,  but  did  state  facta 
sufficient  to  show  a  right  of  recovery  under  the 
common  law,  it  would  have  been  positive  error 
not  to  submit  the  case  to  the  jury  upon  that 
theory." 

The  reasoning  of  the  BaIrd  Case,  applied 
to  the  fact^  of  the  case  at  bar,  must  lead 
to  the  conclusion  that  where,  under  the  fed- 
eral act  and  state  law,  the  parties  stand  In 
exactly  the  same  relation  to  eadi  other  and 
an  action  between  them  Is  subject  to  the 
same  rules,  under  a  complaint  broad  enough 
to  cover  both  laws,  the  plaintiff  is  entitled 
to  have  his  case  proceed,  If  there  is  sufilcient 
proof  to  entitle  him  to  recovery  under  either 
the  act  or  the  state  law,  notwithstanding  the 
fact  that  his  complaint  may  have  Indicated 
that  It  was  based  on  the  federal  act 

Corbett  v.  Boston  &  Maine  Railroad,  219 
Mass.  351,  107  N.  E.  60,  although  It  relates 
to  two  concurrent  actions  brought  under  the 
federal  act  and  under  the  Massachusetts  act 
contains  reasoning  that  is  apropos  to  our 
discussion: 

"It  [the  federal  act]  does  not  undertake  to 
affect  the  force  of  the  state  statute  in  its  ap- 
propriate sphere.  The  state  law  is  as  supreme, 
and  exclusive  in  its  application  to  intrastate 
commerce  as  is  the  federal  law  to  interstate 
commerce.  If  the  employe  of  a  railroad  engaged 
in  both  interstate  and  intrastate  commerce  is 
injured  or  killed  while  in  the  former  service,  the 
carrier's  liability  is  controlled  and  must  be  de- 
termined solely  by  the  federal  law;  if  in  the 
latter  service,  such  liability  rests  wholly  upon 
the  state  law.  •  •  •  The  facts  and  not  the 
pleadings  determine  whether  the  wrong  done 
in  any  given  case  confers  a  right  to  recover 
under  the  federal  or  state  statute.  The  allega- 
tions in  the  plaintiff's  declarations  in  these  two 
actions  do  not  constitute  the  test  whether  the 
jurisdiction  of  the  court  is  under  the  federal  or 
state  statute.  These  simply  are  the  basis  for  a 
judicial  inquiry  into  the  facts,  which  alone  can 
determine  that  question.  It  is  a  familiar  prin- 
ciple that,  where  inconsistent  courses  are  open 
to  an  injured  party  and  it  is  doubtful  which 
ultimately  may  lead  to  full  relief,  he  may  follow 
one  even  to  defeat,  and  then  take  another,  or 
he  may  pursue  all  concurrently,  until  it  finally 
is  decided  which  affords  the  remedy.    The  as- 
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Bcrtion  of  one  claim  which  toros  out  to  be  un- 
sound, so  long  as  it  goes  no  further,  is  simply 
a  mistake.  It  is  not  and  does  not  purport  to 
be  a  final  choice,  nor  an  election.  A  party  is 
not  obliged  to  select  his  procedure  at  his  periL 
•  •  •  This  rule  has  been  followed  frequently 
in  actions  where  it  was  doubtful  whether  the 
remedy  of  the  plaintiff  was  under  cur  Employ- 
ers' Liability  Act  or  at  common  law.  •  •  • 
It  is  equally  applicable  to  the  cases  at  bar.  The 
principle  is  not  changed  in  any  material  respect 
because  the  question  relates  to  remedies  afford- 
ed by  the  statutes  of  different  sovereign  pow- 
ers, ead)  exclusive  within  its  own  domain.  The 
relief  is  sought  in  the  game  forum,  for  the  state 
court  has  jurisdiction  of  the  cause  of  action, 
whichever  statute  may  be  controlling.  •  •  • 
There  are  strong  practical  considerations  in  the 
administration  of  justice  which  lead  to  the  same 
result.  It  oftentimes  would  be  a  great  hard- 
ship upon  the  parties  to  compel  them  to  try  oot< 
first  the  question  whether  the  federal  act  ap- 
plies, and,  if  it  in  the  end  shall  be  decided  that 
it  does  not,  then  to  test  by  further  litigation 
their  rights  under  the  state  statute.  The  short 
period  of  limitations  provided  in  each  act  often 
might  expire  before  a  final  decision  could  be 
reached.  If  adverse  to  the  plaintiff  on  the 
ground  of  error  in  the  form  of  relief  sought,  he 
thus  might  be  barred  from  a  just  recovery.  Al- 
though both  the  federal  and  state  statutes  as  to 
amendments  are  liberal,  •  *  *  and  are  liber- 
ally interpreted  in  cases  of  this  sort,  *  *  * 
nevertheless,  the  allowance  of  such  amendments 
rests  commonly  in  the  sound  discretion  of  the 
trial  judge  and  is  not  subject  to  revision  on  ex- 
ceptions. As  it  is  not  a  matter  of  right,  sub- 
stantial interests  might  be  lost  through  no  fault 
of  a  plaintiff  who  constantly  had  been  alert 
in  his  own  behalf. 

"The  federal  act  has  been  construed  as  cover- 
ing injuries  occurring  at  the  moment  when  the 
particular  service  performed  is  a  part  of  inter- 
state commerce.  •  •  •  Whether  a  railroad 
employ^  is  engaged  in  interstate  or  intrastate 
commerce  often  involves  legal  discrimination  of 
great  nicety,  about  which  even  the  justices  of 
the  highest  court  are  not  in  harmony.  •  *  * 
It  would  be  a  saving  of  expense  both  to  the  par- 
ties and  to  the  commonwealth  if  the  two  actions 
could  be  prosecuted  together,  so  that  by  one 
trial  the  facts  could  be  ascertained  and  the 
causes  ended  by  the  determination  of  the  gov- 
erning principles  of  law.  Where  the  settlement 
of  an  issue  of  fact  depends  upon  conflicting  evi- 
dence, it  seems  more  likely  that  the  truth  will 
be  ascertained  by  adducing  all  the  evidence  at 
one  time  before  a  single  tribunal  and  enabling  it 
to  find  out  the  real  situation  under  an  adequate 
statement  of  the  governing  rules  of  law  applica- 
ble to  all  phases  than  to  require  two  distinct  and 
successive  inquiries  before  separate  tribunals, 
where  only  a  single  aspect  of  tiie  incident  could 
be  open  to  investigation  at  one  time." 


If  the  court  in  that  case  was  justified  In 
concluding  that  two  Independent  actions 
could  properly  be  presented  as  one,  then  in 
this  case  we  may  hold  that  in  one  action  the 
entire  question  may  be  tried  out  and  the 
case  submitted  to  the  jury's  consideration  as 
being  under  the  act  which  the  proof  shows 
is  applicable  to  the  situation. 
183  P.--7 


Bravls  V.  Chicago,  M.  &  St  P.  Ry.,  21T 
Fed.  234,  133  0.  C.  A.  228,  cited  by  the  re- 
spondent,' holds: 

"It  is  said  that  the  complaint,  after  its  amend- 
ment, stated  a  -good  cause  of  action  under  the 
state  laws  and  also  under  the  federal  Employ- 
ers' Liability  Act,  and  it  is  insisted  in  view  of 
that  fact  that  the  court  erred  in  directing  the 
verdict.  This  case  does  not  present  a  complaint 
where,  in  separate  counts,  a  cause  of  action  is 
pleaded  under  the  federal  act  and  another  un- 
der the  state  law,  and  no  election  is  made,  and 
we  do  not  determine  the  effect  of  a  motion  for 
a  directed  verdict  in  such  a  case.  It  presents 
a  case  where  the  plaintiff  at  the  close  of  his 
own  case  so  amended  his  complaint,  whiQh  stated 
in  a  single  count  a  cause  of  action  under  the 
state  law,  as  to  make  it  state  a  cause  of  action 
under  the  federal  Employers'  Liability  Act. 
The  plaintiff  thereby  elected  to  abandon  his 
cause  of  action  under  the  state  law  and  to  in- 
sist upon  a  recovery  under  the  federal  act. 
The  defendant  then  moved  for  a  directed  ver- 
dict, and  the  court  could  not  lawfully  escape 
the  decision  of  the  only  question  thus  presented, 
the  question  whether  or  not  the  evidence  sus- 
tained the  cause  of  action  which  alone  the  plain- 
tiff had  then  pleaded  and  on  which  he  had  elect- 
ed to  rely.  There  was  no  error  in  its  decision 
of  that  issue,  and  the  plaintiff  was  estopped 
from  repndiadng  his  election." 

This  case  differs  from  the  case  at  bar, 
in  that  the  plaintiff,  at  the  conclusion  of 
his  case,  sought  to  amend  his  complaint  so 
as  to  state  a  cause  of  action  under  the  fed- 
eral act,  which  was  not  sustained  by  his 
proof,  and  which  amounted  to  an  abandou- 
ment  of  the  cause  of  action  originally  stated 
under  the  state  law.  Had  the  appellant  in 
this  case  insisted  that  at  the  time  of  the  in- 
jury he  was  engaged  In  interstate  commerce, 
and  relied  for  his  recovery  upon  the  evidence 
Introduced  to  establish  that  fact,  which  evi- 
dence was  not  suffleient,  the  Bravis  Case 
and  the  case  at  bar  would  be  analogous. 

Respondent  has  also  cited  the  case  of 
Louisville  &  N.  B.  Co.  v.  Stange's  Adm'r, 
156  Ky.  439,  161  S.  W.  239,  which  contains 
a  statement  in  support  of  the  rule  in  the 
Balrd  Case: 

"Where  the  parties  themselves  and  the  rights 
and  liabilities  of  the  parties  are  precisely  the 
same  under  both  the  state  law  and  the  federal 
statute,  there  would  doubtless  be  no  good  rea- 
son for  requiring -an  election." 

[2,  3]  2.  It  is  also  urged  that  the  evidence 
was  not  sufficient  to  allow  the  case  to  go  to 
the  jury,  irrespective  of  the  law  applicable, 
for  the  reason  that  the  plaintlfTs  testimony 
established  his  assumption  of  risk.  It  Is 
argued  that  the  work  being  done  was  of  a 
simple  character,  and  the  dangers  incident 
to  it  were  so  open  and  apparent  that  the  ap- 
pellant must,  as  a  matter  of  law,  be  held  to 
have  assumed  the  risk  of  injury  as  a  part 
of  this  employment. 

It  may  be  true  that  the  appellant  should 
be  held,  as  a  person  of  ordinary  intelligence 
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and  experience,  to  have  appreciated  the  dan- 
ger, but  the  negligence  complained  of  was 
the  negligence  of  Johnston,  and  the  appel- 
lant is  not,  as  a  matter  of  law,  to  be  held  to 
have  assumed  the  risk  of  Johnston's  negli- 
gence. The  testimony  shows  that  the  ap- 
pellant was  following  Johnston's  instmctions 
In  changing  his  position,  and  that  before  he 
had  an  adequate  opportunity  to  change  'that 
position  and  protect  himself  in  the  new  posi- 
tion, Johnston,  without  warning,  resumed 
the  dangerous  work.  This  presented  a  ques- 
tion of  fact  upon  which  the  Jury  should  hare 
been  allowed  to  pass,  and  this  is  true  al- 
though the  facts  as  testified  to  might  have 
been  materially  different  from  those  contain- 
ed in  the  statement  made  by  the  appellant 
to  the  claim  agent  of  the  respondent  soon 
after  the  injury.  This  presented  a  question 
of  credibility  within  the  province  of  the  Ju- 
ry to  decide. 

Reed  v.  Dickinson  (Iowa)  160  N,  W.  673, 
was  a  case  in  Its  facts  closely  akin  to  this. 
The  Iowa  court  In  reversing  a  directed  ver- 
dict said: 

"It  la  apparent  that  plaintiff  was  injured 
while  in  the  line  of  his  employment,  and  while 
engaged  in  the  very  act  which  he  was  directed 
by  defendant's  foreman  to  do.  Taking  this  rec- 
ord as  it  la  before  us,  the  jury  might  well  find 
that  the  plaintiff  had  done  the  work  assigned 
him  in  the  usual  and  ordinary  way.  He  had 
succeeded  in  loosening  hia  end  of  the  rail,  and, 
while  standing  with  his  bar  in  the  bolt  hole  wait- 
ing the  action  of  his  coemploy6  at  the  other 
end  of  the  .rail,  the  rail  was  suddenly  turned 
with  plaintiff's  bar  in  the  bolt  hole,  and  the 
position  of  the  bar  changed  by  the  act  of  turn- 
ing. This  threw  it  out  of  position,  and  in- 
jury resulted  to  the  plaintiff.  Plaintiff  was 
waiting  for  the  employfi  at  the  other  end  to  sig- 
nal him  that  he  had  secured  a  bar  hold  on  the 
rail  sufficiently  strong  to  enable  him  to  turn  the 
rail  free  from  its  position  and  loosen  it  from 
the  pile.  The  record  shows  that  hia  coemploy6, 
without  giving  the  warning  which  the  plaintiff 
had  reason  to  expect,  and  which  the  employe 
was  directed  to  give,  and  upon  which  plaintiff 
relied,  suddenly  jerked  the  rail  loose,  causing 
plaintiff's  bar  to  strike  him  upon  the  bead. 

"The  jury  could  well  have  found  that  the  cause 
of  the  injury  was  the  sudden  and  unexpected 
movement  of  the  plaintiff's  assistant  in  sudden- 
ly jerking  the  rail  loose  without  warning  plain- 
tiff that  he  was  about  to  do  so,  and  without 
warning  plaintiff  that  the  rail  was  in  a  position 
to  be  jerked  at  that  end.  It  was  said  in  Caver- 
hill  V.  Boston  &  M.  Ry.  Co.,  "reported  in  77 
N.  H.  330,  91  Atl.  917,  that  whatever  risks 
the  deceased  assumed  as  to  the  defendants'  meth- 
od of  doing  business,  he  did  not  assume  the  risk 
of  injury  from  the  negligence  of  another  serv- 
ant. For  an  injury  so  caused  state  statute  ex- 
pressly makes  the  employer  liable.  It  was  said 
by  this  court  in  Byram  v.  111.  Cent.  Ry.,  172 
Iowa,  C31,  154  N.  W.  1006,  Ann.  Cas.  1918A, 
1067:  'It' is  clear  that  the  plaintiff  did  not  as- 
sume the  risk  arising  out  of  the  negligence  of 
another  employe ;  for  this  he  could  not  antici- 
pate or  guard  against.' " 


In  Cules  v.  Korthem  Pacific  Railway,  177 
Pac.  830,  occurs  this  statement: 

"When,  therefore,  the  men  agreed  upon  a  line 
of  action  and  proceeded  with  the  work  in  pur- 
suance of  the  agreement,  any  departure  there- 
from by  any  number  of  the  workmen  would  be 
a  negligent  act,  whether  willfully  or  heedlessly 
performed,  giving  a  workman  injured  thereby  a 
right  of  action  against  them  to  recover  for  such 
injury;  this  on  the  principle  that  they  failed 
to  exercise  that  degree  of  care  which  ordinary 
prudence  required  of  them  under  the  given  cir- 
cumstances." 

So  here,  when  Johnston  directed  the  ap- 
pellant to  change  his  position  and  resumed 
the  dangerous  acts  before  the  appellant  had 
placed  himself  In  a  position  of  safety,  a 
question  of  fact  was  presented  to  the  Jury 
as  to  whether  this  was  negligence  upon  John- 
ston's part 

[4]  3.  Chapter  28,  i  19,  Session  Laws  1917, 
which  provides  for  a  cause  of  action  against 
carriers  engaged  in  Interstate  and  intrastate 
commerce  in  all  cases  where  liability  does 
not  exist  under  the  federal  act,  is  a  portion 
of  a  general  act  relating  to  the  compensa- 
tion of  injured  workmen  and  amending  cer- 
tain designated  sections  In  the  prior  act  on 
that  subject.  It  is  claimed  by  respondent 
that  this  section  19  Is  Invalid  for  the  reason 
that  It  relates  to  a  subject  not  embraced  in 
nor  germane  to  that  expressed  In  the  title 
of  the  act,  and  Is  therefore  In  violation  of 
section  19  of  article  2  of  the  state  ConsU- 

tution: 

« 

"No  bill  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title." 

"As  the  Constitution  has  not  indicated  the 
degree  of  particularity  necessary  to  express  in 
its  title  the  subject  of  an  act,  the  courts  should 
not  embarrass  legislation  by  technical  interpre- 
tations based  upon  mere  form  of  phraseology. 
The  objections  should  be  grave,  and  the  conflict 
between  the  statute  and  the  Constitution  palpa- 
ble, before  the  judiciary  should  disregard  a  legis- 
lative enactment  upon  the  sole  ground  that  the 
double  subject  was  not  fully  expressed  in  the 
title."  Seymour  v.  Tacoma,  6  Wash.  138,  32 
Pac.  1077. 

"No  elatrorate  statement  of  the  subject  of  an 
act  is  necessary  to  meet  the  spirit  of  the  Con- 
stitution. A  few  well-chosen  words,  suggestive 
of  the  general  subject  treated,  is  all  that  is  re- 
quired." State  ex  rel.  Seattle  El.  Co.  v.  Su- 
perior Ct.,  28  XVash.  317,  68  Pac.  957,  92  Am. 
St.  Rep.  831. 

"A  title  may  be  as  broad  as  the  Legislature 
sees  fit  to  make  it,  and  thereunder  any  specific 
legislation,  as  to  any  subject  relating  to  the  gen- 
eral matter  thus  broadly  embraced  in  the  title, 
sustained."  Perclval  v.  Cowychee,  etc.„  Dist., 
15  Wash.  480,  46  Pac  1035.  ' 

In  Thayer  v.  Snohomish  Logging  Co.,  101 
Wash.  458,  172  Pac.  552,  there  being  a  re- 
strictive title,  this  court  held: 

"The  language  of  an  act  should  be  construed 
in  view  of  its  title  and  lawful  purposes,  since 
the  subject  expressed  in  the  title  fixes  a  limit 
upon  the  scope  of  the  act." 
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"Tbe  title  of  the  act  need  not  be  an  index  to 
the  bod;  thereof,  nor  need  it  express  in  detail 
every  phase  of  the  subject  which  is  dealt  with 
by  the  act.  The  essential  requirement  is  no- 
tice; and  the  title  is  suflSdent  if  it  gives  rea- 
sonable notice  of  the  subject  legislated  'Upon." 
Davis-Kaser  Co.  v.  Col.  Fire  Ins.  Co,  91  Wash. 
383,  157  Pac.  870. 

"This  provision  of  the  organic  act  above  refer- 
red to  was  not  intended  to  require  details  and 
particulars  to  be  stated  in  the  title  of  acts." 
State  ex  rel.  O.  N.  R.  Co.  v.  Superior  Court, 
68  Wash.  572,  123  Pac.  996,  40  L.  B.  A.  (N. 
S.)  793. 

"It  is  enough  if  it  indicates  to  an  inquiring 
mind  the  scope  and  purpose  of  the  law.  The 
title  may  be  general  and  all  matters  incidental 
or  germane  thereto."  State  v.  Asotin  County, 
79  Wash.  634,  140  Pac.  914. 

"The  mention  of  a  given  subject  in  the  title 
is  notice  of  all  things  germane  to  that  subject 
found  in  the  act."  Cawsey  v.  Brickey,  SSi  Wash. 
653,  144  Pac.  938. 

This,  being  an  act  relating  to  the  com- 
peusatipa  of  injured  workmen.  Is  comprehen- 
aive  enough  to  include  all  manner  of  com- 
pensation for  snch  workmen  and  all  the 
means  by  which  such  compensation  may  be 
obtained.  The  title  does  not  Indicate  that 
the  only  compensation  provided  for  is  that 
which  Is  obtained  through  Industrial  insur- 
ance, although  we  popularly  speak  of  the 
act  as  an  Industrial  Insurance  act.  The  act 
provides  for  compensation  by  Industrial  in- 
surance in  certain  cases,  and  also  provides 
for  the  obtaining  of  compensation  by  injured 
workmen  from  their  employers  by  legal  ac- 
tion, and  In  the  section  to  which  we  are  now 
confining  onr  attention  provides,  among  oth- 
er things,  the  defenses  available  to  such  em- 
ployers. Compensation  being  the  purpose 
and  general  scope  of  the  act,  section  19  is 
certainly  germane  thereto. 

The  title  to  the  original  act  "relating  to 
the  compensation  of  injured  workmen"  con- 
tained the  additional  phrase  "abolishing  the 
doctrine  of  negligence  as  a  gcound  of  re- 
covery against  employers."  This  court,  in 
referring  to  the  title,  said  in  Peet  t.  Mills, 
76  Wash.  437,  136  Pac.  685,  L.  R.  A.  1918A, 
3S8,  Ann.  Cas.  1915D,  154: 

"The  first  clause  of  the  title  indicates  that  it 
is  an  act  relating  to  the  compensation  of  in- 
jured workmen  in  any  industry  in  the  state,  and 
the  employment  of  the  language  further  on  in 
the  title,  'abolishing  the  doctrine  of  negligence 
as  a  ground  for  recovery  of  damages  against 
employers,'  is  indicative  of  the  evil  the  act  seeks 
to  overcome  rather  than  the  new  remedy  creat- 
ed. The  title  is  plainly  broad  enough  to  indicate 
that  the  act  is  intended  to  furnish  the  only  com- 
pensation to  be  allowed  workmen  subsequent  to 
its  becoming  law,  and  as  such  clearly  includes 
any  and  all  rights  of  action  theretofore  existing 
in  which  such  compensation  might  have  been 
obtained." 

[I]  4.  The  fourth  point  raised  Is  that  the 
section  In  question  violates  section  1  of  the 
Fourteenth  ^-mendment  of  the  federal  Con- 


stitution, in  that  it  denies  the  equal  protec- 
tion of  the  laws  to  a  given  class  of  employes. 
The  determination  of  whether  legislative 
acts  "deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws"  is 
fraught  with  considerable  difficulty.  From 
the  nature  of  the  case,  it  is  impossible  to 
formulate  a  general  definition  which  will 
meet  the  Individual  situation  as  It  arises. 
The  Supreme  Court  of  the  United  States,  in 
Davidson  t.  New  Orleans,  96  U.  S.  97,  24  L. 
Ed.  616,  encountering  this  difficulty,  says: 

"But,  apart  from  the  imminent  risk  of  a  fail- 
ure to  give  any  definition  which  would  be  at 
once  perspicuous,  comprehensive,  and  satisfac- 
tory, there  is  wisdom,  we  think,  in  the  ascertain- 
ing of  the  intent  and  application  of  such  an  im- 
portant phrase  in  the  federal  Constitution,  by 
the  gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision 
shall  require,  with  the  reasoning  on  which  such 
decisions  may  be  founded." 

Commenting  upon  this  quotation,  Hannis 
Taylor,  in  his  ^ork  on  Due  Process  of  Law. 
p.  49,  t  20,  remarks : 

"In  a  word,  the  rule  is  that  when  a  citizen  of 
the  United  States,  as  such,  complains  that  a 
fundamental  right  guaranteed  by  the  clauses  in 
question  has  been  taken  away,  the  court  will 
ascertain  in  that  particular  cose  whether  the 
right  ia  an  incident  of  national  citizenship,  and 
as  such  within'  its  protection,  or  an  incident  of 
stats  citizenship,  whose  protection  belongs  to 
the  state  alone.  If  it  appears  that  the  right 
claimed  is  an  incident  of  national  citizenship, 
then  the  ultimate  question  arising  is  whether 
or  no  that  right  as  protected  by  the  amendment 
has  been  actually  taken  away  by  state  action,  ex- 
ecutive, legislative,  or  judicial.  The  natural  and 
inevitable  tendency  always  impelling  the  court 
to  narrow  rather  than  extend  its  jurisdiction 
arises  out  of  the  principle  of  self-preservation. 
After  stating  that  so  long  as  the  due  process  of 
law  clause  was  only  a  part  of  the  Fifth  Amend- 
ment it  'has  rarely  been  invoked  in  the  judicial 
forum,  or  the  more  enlarged  theater  of  public  . 
discussion,'  attention  was  called  to  the  fact,  as 
early  as  1878,  that  'while  it  has  been  a  part  of 
the  Constitution,  as  a  restraint  upon  the  power 
of  the  states,  only  a  few  years,  the  docket  of  this 
court  Is  crowded  with  cases  in  which  we  are 
asked  to  hold  that  state  courts  and  state  Leg- 
islatures have  deprived  their  citizens  of  life, 
liberty,  or  property  without  due  process  of  law.' 
For  the  last  36  years  the  court  has  been  apply- 
ing its  rule  of  inclusion  and  exclusion  to  the 
ever-rising  tide  of  cases  before  it,  and  the  result 
is  a  body  of  unique  and  profoundly  important 
judicial  literature  which  the  author  is  now  striv- 
ing to  condense  and  arrange  in  a  more  complete 
and  systematic  form  than  it  has  ever  atisumed 
before.  This  body  of  literature  is  unique  be- 
cause  it  embodies  the  result  of  an  effort  upon 
the  part  of  the  only  court  in  the  world's  history 
ever  endowed  with  such  a  power  to  annul  na- 
tional and  state  laws  whenever  they  attempt  to 
violate  the  rights  of  the  national  (dtizcn  as 
guaranteed  by  the  national  Constitution." 

The  respondent.  In  support  of  his  argu- 
ment  that  section   19  is   class   legislation. 
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Insists  tbat  the  rigbt  to  institute  an  action 
for  personal  Injuries  is  given  to  persons  en- 
gaged "in  maintenance  and  operation  of  rail- 
ways doing  Interstate,  foreign  and  intrastate 
commerce,  and  in  maintenance  and  construc- 
tion of  tlieir  equipment,"  and  proTides  that 
such  railroads  shall,  In  actions  against  them, 
have  available  only  such  defenses  as  are 
available  to  interstate  railroads  or  railroads 
engaged  in  interstate  business  under  the  fed- 
eral Employers'  Liability  Act,  and  that  con- 
stitutes a  discrimination  between  the  rights 
possessed  by  employes  of  railroads  such  as 
logging,  Interurban,  street,  etc.,  for  the  rea- 
son that  workmen  engaged  upon  railroads 
doing  purely  an  intrastate  business  are  sub- 
ject to  the  same  hazards  as  those  workmen 
engaged  in  similar  occupations  upon  rail- 
roads within  the  act.  In  other  words,  that 
an  arbitrary  classification  exists,  while  there 
is  no  substantial  distinction  between  the 
classes  of  workmen. 

"The  equal  protection  of  the  laws  means  the 
protection  of  equal  laws,  but  this  equality  of 
protection  is  not  violated  by  dassification,  pro- 
vided equal  protection  is  afforded  the  members 
of  each  class.  The  power  of  the  state  to  classify 
the  objects  of  legislation  is  very  broad.  It  is  a 
matter  of  legislative  discretion,  and  such  classi- 
fication wUl  be  upheld  if  it  bears  a  reasonable 
relation  to  a  proper  object  sought  to  be  accom- 
plished, even  if  it  may  appear  unwise  or  unjust. 
The  courts  will  not  interfere  with  such  classifi- 
cation unless  the  distinctions  made  are  clearly 
arbitrary."  Taylor,  Due  Process  of  Law,  p. 
725,  I  458. 

Ilie  Supreme  Court  of  the  United  States 
had  before  It  the  Employers'  Liability  Law 
of  Indiana  in  Louisville  &  Nashville  R.  R.  v. 
Melton,  218  U.  S.  36,  30  Sup.  Ct.  676,  64  L. 
Ed.  921.  47  L.  R.  A.  (N.  S.)  84 : 

"It  is  beyond  doubt  foreclosed  that  the  In- 
diana statute  does  not  offend  against  the  equal 
protection  clause  of  the  Fourteenth  Amend- 
ment, because  it  subjects  railroad  employes  to 
a  different  rule  as  to  the  doctrine  of  fellow 
servant  from  tbat  which  prevails  as  to  other 
employments  in  that  state.  *  *  *  But,  while 
conceding  this,  the  argument  is  that  classifica- 
tion of  railroad  employfo  for  the  purpose  of  the 
doctrine  of  fellow  servant  can  only  consistently 
with  equality  and  uniformity  embrace  such  em- 
ployes when  exposed  to  dangers  peculiarly  re- 
sulting from  the  operation  of  a  railroad,  thus 
affording  ground  for  distinguishing  them  for  the 
purpose  of  classification  from  coempIoy6s  not 
subject  to  like  hazards  or  employes  engaged  in 
other  occupations.  The  argument  is  thus  stat- 
ed: 'Plain tiff  in  error  does  not  question  the 
right  of  the  Legislature  of  Indiana  to  classify 
railroads  in  order  to  impose  liability  upon  tbcm 
for  injuries  to  their  employds  incident  to  rail- 
road hazards,  but  it  does  insist  that  to  make 
this  a  constitutional  exercise  of  legislative  pow- 
er the  liability  of  the  railroads  must  be  made 
to  depend  upon  the  character  of  the  employment 
and  not  upon  the  character  of  the  employer.' 
Thus  stated,  the  argument  tends  to  confuse  the 
question  for  decision,  since  there  is  no  conten- 


tion that  the  statute  as  construed  bases  any 
classification  upon  some  supposed  distinction  in 
the  person  of  the  employer.  The  idea  evidently 
intended  to  be  expressed  by  the  argument  is  that 
although,  speaking  in  a  general  sense,  it  be  true 
tbat  the  liazards  arising  from  the  operation  of 
railroads  are  such  tbat  a  classification  of  rail- 
road employes  is  justified,  yet  as  in  operating 
railroads  some  employes  are  subject  to  risks 
peculiar  to  such  operation  and  others  to  risks 
which,  however  serious  they  may  be,  are  not  in 
the  proper  sense  risks  arising  from  the  fact  that 
the  employes  are  engaged  in  railroad  work,  the 
legislative  authority  is  classifying  may  not  con- 
found the  two  by  considering  in  a  generic  sense 
the  nature  and  character  of  the  work  performed 
by  railroad  employes  collectively  considered,  but 
must  consider  and  separately  provide  for  the 
distinctions  occasioned  by  the  varying  nature 
and  character  of  the  duties  which  railroad  op- 
eratives may  be  called  uiran  to  discharge.  In 
other  words,  reduced  to  its  ultimate  analysis 
the  contention  comes  to  this,  that  by  the  opera- 
tion of  the  equal  protection  clause  of  the  Four- 
teenth Amendment  the  states  are  prohibited 
from  exerting  their  legitimate  police  powers  \ip- 
on  grounds  of  the  generic  distinction  obtaining 
t>etween  persons  and  things,  however  apparent 
such  distinction  may  be,  but,  on  the  contrary, 
must  legislate  upon  the  basis  of  a  minute  con- 
sideration of  the  distinctions  which  may  arise 
from  accidental  circumstances  as  to  the  per- 
sons and  things  coming  within  the  general  class 
provided  for.  When  the  proposition  is  thus  ac- 
curately fixed  it  necessarily  resnlts  that  in  ef- 
fect it  denies  the  existence  of  the  power  to 
classify,  and  hence  must  rest  upon  the  assump- 
tion that  the  equal  protection  clause  of  the 
Fourteenth  Amendment  has  a  scope  and  effect 
upon  the  lawful  authority  of  the  states  contrary 
to  the  doctrine  maintained  by  this  court  without 
deviation.  This  follows,  since  the  necessary 
consequence  of  the  argument  is  to  virtually  chal- 
lenge the  le^^islative  power  to  classify  and  the 
numerous  decisions  upholding  tbat  authority. 
To  this  destructive  end  it  is  apparent  the  argu- 
ment must  come,  since  it  assumes  that,  however 
completely  a  classification  may  be  justified  by 
general  considerations,  such  classification  may 
not  be  made  if  inequalities  be  detected  as  to 
some  persons  embraced  within  the  general  class 
by  a  critical  analysis  of  the  relation  of  the  per- 
sons or  things  otherwise  embraced  within  the 
general  class." 

See,  also,  St.  I^ouls  Cons.  Coal  Co.  ▼.  Illi- 
nois, 185  U.  S.  203,  22  Sup.  Ct  616,  46  L.  Ed, 
872. 

JelTrey  v.  Blagg,  2.35  U.  S.  571,  36  Sup.  Ct 
167,  59  L.  Ed.  364,  contains  the  statement: 

"This  court  has  many  times  affirmed  the 
general  proposition  that  it  is  not  the  purpose  of 
the  Fourteenth  Amendment  in  the  equal  pro- 
tection clause  to  take  from  the  states  the  right 
and  power  to  classify  the  subjects  of  legislation. 
It  is  only  when  such  attempted  classification  is 
arbitrary  and  unreasonable  that  the  court  can 
declare  it  beyond  the  legislative  authority. 
•  •  •  That  a  law  may  work  hardship  and  in- 
equality is  not  enough.  Many  valid  laws  from 
the  generality  of  their  application  necessarily  do 
that,  and  the  Legislature  must  be  allowed  a 
wide  field  of  choice  in  determining  the  subject- 
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Volume  6  R.  G.  L.  page  373  et  seq.,  contains 
a  full  discussion  of  this  subject,  citing  a  mul- 
titude of  authorities  supporting  the  princi- 
ples here  stated. 

In  the  decision  of  this  court  in  passing  up- 
on the  constitutionality  of  the  Workmen's 
Compensation  Act  (Laws  1911,  p.  345),  State 
ex  rel.  v.  Clausen,  65  Wash.  156,  117  Pac. 
1101,  37  L.  B.  A.  (N.  S.)  466,  a  related  ques- 
tion was  considered: 

"  *  •  *  It  is  said  that  the  act  violates  the 
provisions  relating  to  class  legislation  because  it 
diverts  the  contributionB  exacted  from  the  nu- 
merous industries  to  the  relief  of  a  particular 
class  of  injured  and  disabled  workmen,  instead 
of  applying  it  to  the  relief  of  injured  workmen 
generally  or  applying  it  to  the  use  of  the  state 
at  large.  But  to  divert  the  money  collected  in 
this  manner  to  a  special  use  is  one  of  the  pre- 
rogatives of  legislation.  The  right  of  the  state 
to  regulate  any  form  of  industry  arises  from  the 
fact  that  its  pursuit  aCtects  injuriously  the 
health,  safety^  morals,  or  welfare  of  the  persons 
engaged  in  it,  or  is  inimical  in  some  form  to 
some  portion  of  the  individuals  of  the  commu- 
nity. It  is  not  necessary  that  it  alwajrs  affect 
injurionsly  the  public  at  large.  On  the  con- 
trary, it  may  be  regulated  if  it  affects  injuriously 
those  engaged  in  it,  or  those  brought  in  direct 
contact  with  it,  even  though  its  pursuit  may 
benefit  generally  the  people  of  the  state  at  large. 
Nor  Is  there  any  particular  form  which  the  reg- 
ulation must  take.  The  conduct  of  the  business 
may  be  prohibited  entirely  in  a  particular  place 
or  particular  manner;  its  pursuit  may  be  re- 
stricted to  certain  hoars  of  the  day ;  it  may  be 
permitted  to  be  conducted  only  in  case  protec- 
tive devices  are  used;  or  it  may  l>e  permitted 
in  certain  forms  and  a  sum  of  money  exacted 
from  the  individuals  carrying  it  on  for  the  pur- 
pose of  recompensing  those  who  suffer  losses 
because  thereof. 

"So,  in  this  instance,  if  the  Legislature  believed 
that  to  permit  the  pursuit  of  the  industries 
named  after  the  present  manner  of  conducting 
them  was  generally  for  the  public  good  in  spite 
of  the  losses  the  method  of  pursuit  entailed, 
there  is  no  reason  why  it  should  not  confine 
its  regulations  to  compelling  the  owners  and  con- 
ductors of  such  industries  to  create  a  fund  out 
of  which  the  losses  caused  thereby  should  be 
made  good.  That  legislation  in  this  form  is  not 
class  legislation,  nor  a  denial  to  owners  of  prop- 
erty of  the  equal  protection  of  the  laws,  is  well 
snstained  by  authority." 


Based. on  these  authorities,  it  must  follow 
that  section  19  does  not  deny  the  equal  pro- 
tection of  the  laws  to  the  class  of  employes 
as  argued  by  respondent. 

We  reverse  the  judgment  of  the  lower 
court,  and  remand  the  case  for  a  new  trial. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MAIN, 
and  MITCHELL,  JJ.,  concur. 


UMPQUA  VALLEY  FRUIT  UNION,"?.    - 
NORTH  PACIFIC  FRUIT  DIS-     "  - 
TRIBUTORS.    (No.  15347.) 

(Supreme  Court  of  Washington.    Aug.  16, 1919.) 

1.  Appeal  and  Ebbob  «=9l039(13)— Habicless 
Ebbob— Variance. 

Any  variance  between  allegations  that  cer- 
tain cars  of  fruit  were  intrusted  to  defendant's 
exclusive  control  and  testimony  that  plaintiff  re- 
tained full  power  of  disposition,  presents  no 
ground  for  reversal,  where  pliuntiff's  counsel 
stated  at  beginning  of  case  that  defendant  had 
no  power  to  dispose  of  fruit  without  notice  to 
plaintiff  shipper. 

2.  COBPOBATIONS    «S»519(3)—C0NIBACTS— EV- 
IDENCE—S  UFnOIXNCT. 

Evidence  held  to  establish  that  a  contract 
for  handling  cars  of  fruit  was  made  between 
plaintiff  and  defendant,  although  practically  all 
the  dealings  were  had  between  plaintiff  and 
one  of  defendant's  subsidiary  corporations. 

3.  Evidence  «s>168(26)— Best  Evidence— Ih- 
cobpobation. 

The  fact  of  incorporation  may  be  proved  by 
oral  testimony. 

4.  Appeal  and  Ebbob  4=>1056(2)— Habulebs 
Ebbob — ^Adkibsion  or  Evidence. 

Erroneously  sustaining  an  objection  to  evi- 
dence regarding  a  concern's  incorporation  be- 
cause it  was  oral  is  harmless,  where  the  offered 
testimony  was  immaterial. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;    Bruce  Blake,  Judge. 

Action  by  the  Umpqua  Valley  Fruit  Union 
against  the  North  Pacific  Fruit  Distributors. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hamblen  &  Gilbert,  of  Spokane,  for  appel- 
lant. 

Chas.  P.  Lund,  of  Spokane,  and  Dodds  & 
Oodds,  for  respondent 

BRIDGES,  J.  The  respondent  sued  for 
damages  for  the  negligent  handling  by  ap- 
pellant of  three  carloads  of  Bartlett  pears. 
The  verdict  of  the  Jury  was  for  the  plain- 
tiff, and  the  appeal  is  from'  the  judgment 
entered  thereon.  The  facts  are  substantial- 
ly as  follows:  The  appellant  is  a  Washing- 
ton corporation.  Those  interested  In  if  and 
controlling  its  affairs  are  as  follows:  The 
Wenatchee  North  Central  Fruit  Distributors, 
the  Idaho-Oregon  Fruit  Growers'  Associa- 
tion, the  Montana  Fruit  Distributors,  and 
the  Western  Oregon  Fruit  Distributors.  The 
subsidiary  corporations  constituting  the  ap- 
pellant were  its  active  agents  and  exercised 
extensive  powers.  In  1917  the  appellant,  act- 
ing through  Its  agent,  the  Western  Oregon 
Fruit    Distributors,    solicited    and    obtained 
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the'«proiV)lfie  of  the  budness  of  tbe  respond- 
•-cot  ft>r  that  year.  There  was  an  agreement 
\)etween  the  parties  to  the  effect  that  the  ap- 
pellant should  first  find  purchasers  in  the 
East  for  the  respondent's  fruit,  at  certain 
fixed  prices,  which  sale  was  to  be  confirmed 
by  the  respondent,  and  the  cars  of  fruit  were 
to  be  shipped  in  the  name  of  appellant  to 
the  persons  to  whom  sold,  and  It  was  to  be 
the  appellant's  duty  to  take  charge  of  the 
shipment  and  see  to  the  delivery  thereof  and 
the  collection  of  all  moneys.  The  appellant 
maintained  a  fruit  inspection  bureau  at  Chi- 
cago, and  one  of  the  important  features  of 
the  contract  was  that  cars  of  fruit  shipped 
east  of  Chicago  should  be  carefully  examined 
at  that  point  If  upon  inspection  the  fruit 
appeared  to  be  ripe  and  would  not  stand 
farther  shipment,  the  appellant  was  to  no- 
tify respondent,  who  would  give  further  In- 
structions with  reference  to  its  disposition. 
If,  for  any  reason,  the  purchaser  of  the 
fruit  refused  to  take  the  same,  appellant 
was  required  to  acquaint  respondent  with 
this  fact  also  so  that  It  could  give  such  in- 
structions as  it  saw  fit.  In  August,  1917,  un- 
der this  general  agreement,  three  carloads 
of  respondent's  Bartlett  pears  were  sold.  One 
car  was  sold  to  F.  B.  Crovo  at  Washington, 
D.  C,  and  was  shipped  thither,  billed  in  the 
name  of  appellant.  Another  car  -was  sold  to 
W.  H.  Harrison  at  Washington,  D.  C,  and 
was  shipped  and  billed  as  the  first  car.  The 
third  car  was  sold  to  Wlgnall  &  Moore  Com- 
pany at  Chicago,  and  was  shipped  and  billed 
in  the  same  manner  as  the  other  two  cars. 
It  appears  that  when  the  first  car  reached 
Chicago  the  fmit  was  inspected  and  found 
to  be  ripe  and  in  no  condition  to  stand  the 
delay  of  shipment  on  to  Washington.  It  was 
in  such  condition  that  it  should  have  been 
disposed  of  at  once  on  the  Chicago  market. 
The  appellant  did  not  notify  respondent  of 
the  condition  of  the  fruit  when  it  reach- 
ed Chicago,  but,  notwithstanding  its  ripe 
condition,  permitted  it  to  go  forw-ard  to 
Washington.  When  the  car  arrived  there 
the  fruit  was  overripe,  and  the  purchaser 
refused  to  accept  it  Still  the  appellant  did 
not  notify  respondent  of  what  had  happened 
at  Washington.  Instead,  it  shipped  the  fruit 
to  Philadelphia,  where  it  was  sold  at  auc- 
tion, bringing  a  relatively  small  price.  It 
appears  from  the  testimony  that  this  fruit 
could  have  been  sold  at  Chicago  at  the  time 
it  was  there  at  $2  per  box,  and  that,  had  re- 
spondent t>een  notified  of  its  condition  when 
it  reached  Chicago,  it  would  have  instruct- 
ed that  the  fruit  be  disposed  of  there  at  that 
price.  The  second  car  was  also  Inspected 
at  Chicago,  and  when  It  reached  Washing- 
ton the  purchaser,  W.  H.  Harrison,  refused 
to  take  the  same  unless  it  was  reduced  in 
price  25  cents  per  box.  Respondent  was  not 
notified  of  this  fact.  Appellant  caused  the 
car  to  be  shipped  to  Philadelphia,  where  the 


fruit  was  sold  at  auction.  It  appears  that, 
had  the  appellant  notified  respondent  that 
Harrison  would  take  the  frnit  at  the  re- 
duced price,  respondent  would  have  directed 
a  sale  to  him  at  that  price.  When  the  third 
car  reached  Chicago,  its  destination,  the  pur- 
chaser refused  to  take  the  fruit  because  a 
good  many  iMxes  of  it  were  undersized.  This 
purchaser,  however,  agreed  to  take  the  fruit 
provided  it  was  discounted  25  cents  per  box. 
The  respondent  was  not  notified  of  this  con- 
dition or  of  the  prospective  sale,  and  appel- 
lant sent  the  car  on  to  Buffalo  to  be  sold  to 
one  of  its  clients.  When  the  car  reached 
BufFalo,  the  client  would  not  accept  the  fruit, 
and  the  car  was  finally  lafaded  in  Boston, 
where  it  was  sold  at  auction.  It  appears 
from  the  testimony  that,  had  the  respond- 
ent been  notified  that  Wlgnall  &  Moore  Com- 
pany would  have  purchased  the  fruit  in  Chi- 
cago at  a  discount  of  25  cents  per  l>ox,  it 
would  have  accepted  that  ofTer  and  directed 
the  sale  to  be  made.  The  appellant  iias  nev- 
er paid  the  respondent  anything  on  account 
of  these  three  cars  of  fruit.  It  appears,  how- 
ever, incidentally,  that  at  one  time  appellant 
tendered  respondent  certain  sums,  which 
probably  represented  all  or  a  portion'  of  the 
moneys  which  the  fruit  brought  when  sold 
at  auction. 

While  the  appellant  does  not  concede 
that  the  facts  are  as  above  related,  yet  the 
evidence  was  suflSdent  to  convince  the  jury, 
and  Is  sufficient  to  convince  us,  that  the  fore- 
going statement  is  correct 

[1]  Appellant  makes  two  chief  claims  of 
error;  one  being  that  there  is  a  fatal  vari- 
ance in  the  proof  from  the  allegations  of. 
the  complaint,  and  the  other  that  in  no 
event,  under  the  testimony,  was  the  respond- 
ent's contract  made  with  It,  and  therefore  it 
could  not  be  liable.  Appellant  claims  that 
the  complaint  alleges  that  these  cars  of  fruit 
were  given  over  to  its  exclusive  control  and 
disposition,  whereas  pialntifTs  testimony  was 
to  the  effect  that,  while  the  actual  physical 
possession  of  the  fruit  was  turned  over  to  ap- 
pellant, respondent  retained  full  control  and 
power  of  disposition,  and  was  to  be  notified 
as  hereinbefore  related.  If  it  should  be  con- 
ceded that  there  was  a  variance  as  claimed, 
the  appellant  is  in  no  position  to  take  ad- 
vantage of  it  Wh«i  counsel  for  appellant 
was  making  his  opening  statement  to  the 
Jury,  counsel  for  defendant  interposed  the 
following: 

"I  am  goiiig  to  reserve  my  statement,  and  I 
want  to  be  sure  that  we  understand  counsel  as 
to  one  point  that  seems  to  me  quite  important. 
Counsel  say  that  in  each  instance  the  exclusive 
control  of  these  cars  was  retained  by  the  plain- 
tiff, that  la,  by  the  Umpqua  Valley  Fruit  Union. 
In  the  complaint,  for  instance,  in  paragraph  4 
of  the  first  cause  of  action,  they  say  that  the 
plaintiff  turned  over  the  exclusive  control  and 
delivery  of  said  fruit  to  said  defendant  as  pro- 
vided by  said  agreement    Kow,  I  do  not  par- 
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ticnlarly  care  which  theory  they  adopt,  but  I 
want  to  be  sure  that  they  adopt  one  now  and 
•tay  by  it" 

The  plalntUTs  counsel  then  stated: 

'They  had  no  power  of  disposition  of  the  froit 
without  notice  to  the  shipper." 

It  would  seem,  therefore,  that  at  the  very 
outset  of  the  trial  the  appellant  knew  what 
the  contentlona  of  the  Kispondent  would  be 
in  these  regards  and  that  the  complaint 
would  be  considered  as  amended.  Appel- 
lant did  not  claim  surprise,  nor  did  it  ask 
for  a  continuance  on  account  of  the  alleged 
variance.  We  are  of  the  opinion  that  it  is 
not  in  any  position  to  complain  of  any  al- 
leged variance. 

[2]  But  it  is  contended  that  the  testimony 
shows  that'  the  respondent's  contract  was 
made  with  the  Western  Oregon  Fruit  Distrib- 
utors, and  not  with  appellant.  It  would  not 
serve  any  useful  purpose  to  go  particularly 
Into  the  testimony,  which  convinces  us,  and 
appears  to  have  convinced  the  jury,  that  the 
contract  was  made  witli  the  appellant.  The 
court  by  appropriate  instructions  submitted 
this  exact  question  to  the  jury,  and  in  find- 
ing for  the  plaintiff  it  must  have  found  that 
the  contract  was  made  with  the  appellant 
While  practically  all  of  the  dealings  were 
had  between  the  respondent  and  the  West- 
em  Oregon  Fruit  Distributors,  yet  it  does 
not  follow  that  the  contract  was  with  the 
last-named  concern.  The  testimony  plainly 
shows  that  that  organization  was  acting  as 
agent  for  the  appellant  and  the  latter  was 
bound  by  Its  action. 

[3, 4]  In  the  course  of  the  defense  the  ap- 
pellant undertook  to  prove,  by  the  oral  testi- 
mony of  one  of  its  witnesses,  that  the  West- 
ern Oregon  Fruit  Plstributors  was  a  corpo- 
ration. The  trial  court  rejected  this  testi- 
mony on  the  ground,  apparently,  that  the  ex- 
istence of  a  corporation  could  not  be  proved 
by  parol.  Appellant  claims  that  this  ruling 
was  erroneous.  In  this  we  agree.  This 
court  has  held  in  so  many  cases  that  the 
fact  of  Incorporation  may  be  proved  by  oral 
testimony  that  it  is  not  necessary  to  cite  the 
decisions.  However,  it  did  not  make  the 
slightest  difference  whether  the  Western 
Oregon  Fruit  Distributors  was  a  copartner- 
ship or  a  corporation  or  any  other  manner 
of  organization.  The  testimony  sought  to 
be  elicited  was  entirely  immaterial.  The 
court  might  well  have  sustained  the  objec- 
tion on  the  ground  that  it  was  immaterial. 
Such  being  the  case,  the  appellant  was  not 
injured  by  the  ruling  of  the  court. 

As  we  read  the  testimony,  the  appellant's 
chief  defense  on  the  merits  was  that  it  had 
used  its  l)est  judgment  in  the  handling  and 
disposition  of  respondent's  fruit,  but  made 
very  little  effort  to  show  that  it  had  notified 
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respondent  of  the  various  troubles  that  fruit 
had  gotten  into  at  Chlcag6  and  Washington. 
Evidently  the  jury  believed  that  the  respond- 
ent was  entitled  to  this  notice.  All  these 
questions  were  properly  submitted  to  the 
jury  under  correct  instructions,  and  we  are 
bound  by  its  verdict. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

HOLCOMB,  b.  J.,  and  MOTJNT,  FULLER- 
TON,  and  PABKBR,  JJ.,  concur. 


GLARE  et  al.  v.  WILSON  et  aL    (No.  16332.) 
(Snpreme  Conrt  of  Washington.    Aug.  6, 1910.) 

1.  MUWICIPAL  COBFORATIONS  «=>706(6)— AU- 
TOMOBILK-MOTOBOTOLE    COIXISION    —    JUBT 

Question  —  Nkoliqenob  or  Axjtouobilx 

Dbivxb. 
In  action  (or  injuries  to  motorcycle  driver 
in  collision  with  automobile  at  street  intersec- 
tion, question  of  negligence  of  automobile  driv- 
er Iteld  for  jury  under  the  evidence. 

2.  MUNICIPAI.  COBPOBATIONS  ®=>703(4)— USB 
OF    STBEETS    —    MOTOBGTCU!    POLICEMAN    — 

Right  op  Wat— Speed  Regulations. 
Motorcycle    policeman,    under    traffic    ordi- 
nances of  city  of  Seattle,  had  the  right  of  way  at 
street  intersection,  and  was  not  limited  to  the 
speed  prescribed  for  ordinary  vehicles. 

3.  Municipal  Gobpobations  ®=»705<1)— Use 
OF  Stbkets— Duty  of  Motobotcle  Poucb- 

MAN. 

Motorcycle  policeman  in  approaching  street 
intersection  was  required  to  exercise  due  care, 
though  under  traffic  ordinances  of  city  of  Se- 
attle he  had  right  of  way,  and  was  not  limited 
to  speed  prescribed  for  ordinary  vehicles. 

4.  MuNiciPAi  Gobpobations  *=>706(7)— Use 
OF  Stbeets— Contbibutobt  Negligence  of 

MOTOBCTCLE  POUCEUAN-^UBY  QUESTION. 
Motorcycle  policeman,  answering  an  emer- 
gency call  in  line  of  duty,  was  not  contributori- 
ly  negligent  as  a  matter  of  law  in  traveling  at 
the  rate  of  85  or  40  miles  an  hour,  upon  a  dry 
street  with  little  traffic  in  immediate  vicinity, 
in  section  of  city  where  there  was  much  vacant 
property;  the  question  under  the  evidence  be- 
ing for  the  jury. 

5.  Municipal  Gobpobations  ®=»705(5)— Use 
OF  Streets— Negligence  of  Automobilb 
Dbtveb— Stbeet  Intebsection. 

Antomobile  driver  who  stopped  or  slowed 
down  after  entering  street  intersection,  for  pur- 
pose of  allowing  motorcycle  approaching  from 
intersecting  street  to  pass  in  front,  and  there- 
after started  machine  and  made  effort  to  drive 
in  front  of  motorcycle,  held  negligent 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 
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Action  by  H.  B.  Clark  and  another  against 
Alex  0.  Wilson  and  anottier.  Judgment  for 
plaintiffs,  and  defendants  appeaL    Affirmed. 

S.  D.  Wingate,  of  Seattle,  for  appellants. 
Tucker  &  Hyland  and  S.  H.  Steele,  all  of 
Seattle,  for  respondents. 

MAIN,  J.  Tlie  purpose  of  this  action  was 
to  recoyer  damages  for  personal  injuries. 
The  cause  was  tried  to  the  court  and  a 
jury  and  resulted  in  a  verdict  in  favor  of 
the  plaintiffs.  Motions  for  judgment  not- 
withstanding the  verdict  and  in  the  alter- 
native for  a  new  trial  were  made  and  over- 
ruled. Judgment  was  entered  upon  the  ver- 
dict, from  which  the  defendants  appeal. 

The  undisputed  facts  and  the  facts  whlcb 
the  jury  had  a  right  to  find  from  the  evi- 
dence may  be  stated  as  follows: 

The  respondent  H.  R.  Clark  was  a  motor- 
cycle policeman  In  the  employ  of  the  city  of 
Seattle.  On  the  evening  of  May  16,  1917, 
at  about  9  o'clock  p.  m.,  while  he  was  re- 
sponding to  an  emergency  call  In  the  line 
of  his  duty,  the  motorcycle  upon  which  he 
was  riding  collided  with  the  Ford  roadster 
automobile,  near  the  northwest  corner  of  the 
intersection  of  Fourth  avenue  and  Bell 
street,  driven  by  the  appellant  Alex  O. 
WUson. 

The  two  streets  mentioned  intersect  at 
right  angles.  Bell  street  is  38  feet  and 
Fourth  avenue  64  feet  from  curb  to  curb. 
Before  reaching  this  Intersection  the  re- 
spondent .was  driving  north  oh  the  east  side 
of  Fourth  ayenue.  The  appellant  was  driv- 
ing west  on  the  north  side  of  Bell  street 
From  the  time  that  the  appellant  entered 
Bell  street,  a  block  to  the  east,  until  the 
time  of  tbe  coUtelon,  there  was  nothing  to 
prevent  one  of  the  parties  from  seeing  the 
other  excepting  a  garage,  30  feet  in  width, 
whidi  stood  230  feet  soutb  of  the  south  curb 
of  Bell  street  and  fronted  to  the  west  on 
Fourth  avenue.  The  respondent  saw  the 
automobile  approaching  before  his  view  was 
obscured  by  the  garage.  The  appellant,  as 
be  approached  the  Intersection,  observed  the 
approaching  motorcycle.  From  the  time 
when  the  parties  reached  the  respective 
points  where  their  vision  would  no  longer  be 
obscured  by  the  garage,  each  saw  the  other 
continnously.  The  motorcycle  was  travel- 
ing at  the  rate  of  from  35  to  40  miles  per 
hour.  The  automobile,  before  reaching  the 
Intersection  stated,  was  traveling  at  approxi- 
mately from  12  to  15  miles  per  hour. 

As  the  appellant  came  to  the  Intersection, 
the  motorcycle  was  approximately  250  feet 
south  of  the  south  line  of  Bell  street.  The 
evidence  on  the  part  of  the  respondent  is 
that  after  the  appellant  entered  the  inter- 
section he  stopped  or  slowed  his  automobile 
as  though  he  were  going  to  stop,  then  started 
and  again  stopped  and  started.  The  respond- 
ent construed  the  stopping  of  the  automobile 


as  an  invitation  to  pass  In  front  and  the 
starting  again  as  an  Invitation  to  pass  at 
the  rear.  When  the  appellant  stopped  the 
second  time  tbe  respondent  swung  his  motor- 
cycle to  pass  in  front,  believing  that  the  auio- 
moblle  would  remain  standing.  It  again 
started,  the  appellant  at  that  time  making 
an  effort  to  turn  to  the  right  down  Fourth 
avenue,  and  the  collision  occurred  a  little 
to  the  north  of  the  northwest  corner  of  the 
Intersection  of  the  streets  named  and  about 
16  feet  from  the  west  curb  of  Fourth  avenue. 
The  space  between  the  automobile  and  the 
curb  was  not  sufficient,  at  the  speed  at  which 
the  motorcycle  was  traveling,  to  enable  It 
to  make  the  turn  to  pass  through  In  safety. 

At  tbe  time  the  collision  occurred  the  mo- 
torcycle was  traveling  rapidly  and  It  hit  the 
automobile  a  heavy  blow.  The  resiwndent 
was  thrown  from  tbe  motorcycle  and  sus- 
tained the  Injuries  for  wlilch  he  seeks  re- 
covery In  this  action. 

[1]  The  appellant  first  contends  that  the 
evidence  fails  to  show  negligence  on  his  part. 
This  being  an  action  tried  to  a  jury,  we  are 
not  concerned  with  the  evidence  further  than 
to  Inquire  whetber  there  was  substantial 
evidence  from  which  the  Jury  might  have 
found  negligence.  If  the  appellant,  on  en- 
tering the  intersection,  started  and  stopped. 
as  tbe  respondent  testified  that  he  did,  there 
was  certainly  ample  evidence  to  take  the 
question  of  negligence  to  the  jury.  As  the 
appellant  entered  the  intersection  the  motor- 
cycle was  at  least  160  feet  away,  and  was 
traveling  at  the  rate  of  3S  or  40  miles  per 
hour.  Had  the  appellant  proceeded  across 
without  halting.  It  Is  clear  that  he  would 
have  crossed  the  Intersection  before  the  ar- 
rival of  the  motorcycle.  Had  he  stopped  and 
remained  still  tbe  motorcycle  would  have 
passed  and  the  collision  would  have  been 
avoided. 

[2-4]  The  second  point  is  that  the  respond- 
ent was  guilty  of  contributory  negligence. 
There  Is  no  merit  In  this  claim.  At  least, 
under  the  evidence,  it  was  a  question  for 
the  jury.  Under  tbe  traffic  ordinances  of 
the  city  of  Seattle,  the  motorcycle  police- 
man had  the  right  of  way  at  the  crossing, 
and  was  not  limited  to  the  speed  prescribed 
for  ordinary  vehicles.  Even  though  he  had 
the  right  of  way  and  was  not  subject  to  tbe 
speed  regulations,  this  would  not  absolve  him 
from  exercising  due  care.  The  street  at 
this  time  was  dry.  The  accident  occurred 
in  a  portion  of  the  city  known  as  the  Den- 
ny Hill  regrade.  In  which  there  is  much  va- 
cant property.  At  the  time  of  the  accident 
there  was  no  other  traffic  on  the  street  In 
the  Immediate  vicinity.  Under  such  circum- 
stances, it  cannot  be  held,  as  a  matter  of 
law,  that  the  respondent,  in  traveling  at  the 
rate  of  35  or  40  miles  per  hour,  answering 
an  emergency  call  in  the  line  of  his  duty, 
would  be  guilty  of  contributory  negligence. 
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In  this  connection  the  appellant  cites  the 
case  of  Miner  v.  Bembt,  178  App.  Dlv.  173, 
164  N.  T.  Supp.  945,  as  being  closely  in  point 
There  are,  however,  two  or  three  material 
distinctions  between  that  case  and  the  facts 
in  the  present  case.  There  the  accident  hap- 
pened at  a  crowded  street  Junction.  The  mo- 
torcycle upon  wliich  the  plaintiff  was  riding 
was  masked  by  a  fence  along  the  street 
Here  the  accident  did  not  happen  at  a 
crowded  intersection,  and  the  parties  saw 
each  other  in  ample  time  to  have  avoided 
the  accident.  In  addition  to  this,  in  that 
case  the  defendant's  conduct,  after  entering 
the  Intersection,  was  not  such  as  to  mislead 
the  plaintiff  as  to  whether  he  intended  to 
stop  or  continue  his  movement.  Here  the 
conduct  of  the  appellant  was  such  as  to  in- 
vite the  resi)ondent  at  one  Instant  to  pass  to 
the  rear  of  him  and  at  another  to  pass  in 
front.  The  other  cases  cited  are  less  closely 
In  i)oint  than  Is  the  one  referred  to  and  need 
not  be  here  noticed  in  detail. 

Finally,  it  is  claimed  that  the  trial  court 
committed  error  in  submitting  the  case  to 
the  jury.  The  instruction  to  which  the  ob- 
jection is  made  may  be  divided  Into  two 
parts.  In  the  first  of  which  the  Jury  were 
told  that  if  they  found  from  the  evidence 
that  the  appellant  before  entering  the  in- 
tersection, saw  or  heard,  or  acting  as  a 
reasonably  prudent  man  could  have  seen 
or  heard,  the  respondent  approaching  and 
knew,  or  as  a  reasonably  prudent  man  had 
reason  to  believe,  that  be  was  a  policeman, 
that  then  it  was  the  duty  of  ai^eilant  to 
Iiave  stopped  before  entering  the  intersection 
and  permit  the  motorcycle  to  pass.  As  we 
have  already  said,  the  respondent  had  the 
right  of  way.  The  evidence  Is  that  the  mo- 
torcycle was  making  a  great  deal  of  noise, 
being  driven  with  the  muffler  open  and  the 
bom  being  sounded.  Some  of  the  witnesses 
testify  that  It  could  have  been  heard  for  a 
distance  of  three  or  four  blocks.  The  in- 
struction tells  the  Jury  that  If  the  appellant 
knew,  or  as  a  reasonably  prudent  man  had 
reason  to  believe,  that  the  driver  of  the  ap- 
proaching vehicle  was  a  policeman,  that  then 
it  was  his  duty  to  stop  and  permit  the  mo- 
torcycle to  pass.  The  instruction  Is  no  more 
than  making  effective  the  reservations  of  the 
traffic  ordinances  which  give  to  motorcycle 
policemen  or  other  emergency  vehicles  the 
right  of  way. 

[S]  In  the  second  part  of  the  Instruction 
the  Jury  were  told  that  If  the  appellant, 
after  entering  the  intersection  and  observing 
the  rapid  approach  of  the  plaintiff,  stopped 
or  slowed  down  his  automobile  near  the  east 
side  of  Fourth  avenue,  for  the  purpose  of 
allowing  the  motorcycle  to  pass  in  front  of 
him,  and  that  respondent,  in  plain  view  and 
sight  of  the  appellant,  changed  his  course 
for  Gbat  purpose,  then  in  that  case  it  would 


be  negligence  on  the  part  of  appellant  to 
start  his  automobile  and  drive  in  front  of 
respondent.  If  the  appellant  stopped  or 
slowed  down  after  entering  the  intersection, 
for  the  purpose  of  allowing  the  motorcycle 
to  pass  in  front  and  the  driver  of  the  mo- 
torcycle changed  his  course  for  that  purpose, 
then  It  certainly  would  be  negligence  for  the 
driver  of  the  automobile  to  again  start  bis 
machine  and  drive  in  front  of  the  motorcycle. 
This  la  not  only  a  correct  rule  of  law,  but 
is  a  sound  rule  of  common  sense.  The  in- 
struction, in  both  its  parts,  correctly  defined 
the  law,  and  is  therefore  approved. 
The  judgment  will  be  affirmed. 

HOLCOMB,  a  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MITCHELL  JJ.,  concur. 


BEaiNSTEIN  et  al.  v.  SCHWABTZ. 
(No.  16311.) 


(Supreme  Court  of  Washington. 
1919.) 


Aug.  18, 


1.  Evidence   *=»117  —  Pbkluciitabt  Show- 

IRO  OF  BkLKYANOT. 

In  an  action  for  breach  of  a  contract  to 
purchase  scrap  iron,  objection  was  properly  sus- 
tained to  defendant  buyer's  question  to  its  man- 
ager if  a  particular  person  was  a  salesman  for 
plaintiff  seller,  the  material  matter  being  what 
was  done  in  the  particular  case  by  such  sales- 
man, while  the  witness  had  already  testified 
that  he  could  not  say  that  he,  the  salesman,  had 
authority  to  contract  for  his  house. 

2.  Pbincifal  and  Aqbnt   «s>120(6)  —  Evi- 
dence—Otheb  Tbansactions. 

In  an  action  for  damages  for  breach  of  a 
contract  to  purchase  scrap  iron,  evidence  was 
inadmissible  to  show  a  special  agency  in  plain- 
tiff's salesman  to  make  contracts  with  a  particu- 
lar person  or  company  other  than  defendant 
buyer. 

8.  Pbincipai,  and  Aoknt  «=»119(1)— Agent 
TO  Make  Contracts— Poweb  to  Rescind. 
Presumptively  an  agent  employed  to  make 
contracts  has  no  power  to  rescind  them,  his 
duty  being  to  acquire  interests,  and  not  to  give 
them  away,  while  he  has  no  implied  power  to 
waive  or  give  up  rights  or  interests  of  his 
principal. 

4.  Pbincipai,  and  Agent   ^=101(1)— Extent 
OP  Authority— Agency  to  Coixect— Modi- 
fication OP  CONTBACT. 
In  an  action  for  breach  of  a  contract  to 
purchase  scrap  iron,  In  view  of  the  whole  record, 
held  that   the   trial   court  properly   instructed 
that  plaintiff  seller's  agent  had  no  authority  to 
make  any  modified  contract  for  plaintiff  when 
defendant  buyer  refused  to  pay  for  a  car  of  the 
shipment;   plaintiff's  agent  merely  having  been 
sent  on  to  make  collection. 
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5.  Sams  «=»182(1)  —  Action  fob  Breach 
—Questions  of  Faot. 
In  an  action  for  breach  of  a  contract  to  pur- 
chase scrap  iron,  the  matters  of  the  quality  or 
identity  of  the  goods  and  of  the  account  between 
the  parties  were  questions  of  fact  for  the  jury. 


Department  1. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  B.  Bernstein  and  A.  Mesher,  do- 
ing business  as  the  Astoria  Jnnk  Company, 
against  Frank  Schwartz  doing  business  as 
the  Alaska  Junk  Company.  From  judgment 
(or  plaintiffs,  defendant  appeals.     Affirmed. 

Reynolds  &  Harroun,  of  Seattle,  for  appel- 
lant. 
Jones  &  Riddell,  of  Seattle,  tor  respondents. 


MITCHELL,  J.  The  Alaska  Junk  Company, 
through  Its  agent,  purchased  from  the  As- 
toria Jnnk  Company  150  tons  of  mixed  scrap 
Iron,  at  Astoria,  Dr.,  upon^  personal  exami- 
nation of  It  by  th^  agent.  Later  the  contract 
was  reduced  to  writing  and  signed  by  both 
parties  In  Seattle.  After  partial  delivery 
and  part  payment  the  purchaser  refused  to 
further  carry  out  the  contract,  and  this  suit 
was  brought  to  recover  damages  for  its 
breach.  The  Alaska  Junk  Company  defend- 
ed, relying  on  an  alleged  modification  of  the 
contract  to  the  prejudice  of  plaintlfTs  rights. 
Plaintiff  denied  the  contract  had  been  modi- 
fled.  There  was  a  jury  trial,  resulting  in  a 
Judgment  in  favor  of  plaintiff,  from  which 
judgment  the  defendant  has  appealed. 

[1,  2]  There  are  seven  assignments  of  error. 
Assignments  numbered  1  and  2  refer  to  the 
signing  and  entry  of  judgment  and  denying  a 
motion  for  a  new  trial,  and  are  controlled  by 
the  disposition  made  of  the  other  assign- 
ments. Assignments  numbered  3,  4,  and  5 
relate  to  the  alleged  modified  contract 
claimed  by  appellant  to  have  been  signed  for 
respondent  by  S.  B.  Mesher,  unsuccessfully 
offered  in  evidence,  and  the  question  of  the 
agency  of  Mesher  In  connection  therewith. 
Mesher  was  not  a  witness  at  the  trial.  There 
is  no  proof  that  he  ever  acted  with  any  au- 
thority In  any  dealing  between  the  parties  to 
this  suit  up  to  and  Including  the  making  of 
the  contract.  The  so-called  modified  con- 
tract has  the  purported  signature  of  respond- 
ent by  Mesher.  Upon  identification  of  it  by 
appellant  It  was  offered  in  evidence,  and 
properly  refused  until  the  agency  of  Mesher 
was  shown.  Attempt  was  made  to  show  such 
agency  In  a  general  way,  and  also  by  a 
peculiar  circumstance.  It  is  clear  the  origi- 
nal contract  which  was  made  in  duplicate 
was  not  signed  at  all  by  respondent  on  the 
duplicate  kept  by  appellant,  and  later  when 
Mesher  as   collecting  agent  for  respondent 


received  a  payment  on  the  contract  he  signed 
a  receipt  therefor  written  on  the  duplicate 
held  by  appellant  In  such  way  and  place  that 
at  the  trial  appellant  attempted  with  poor 
grace  and  manifest  hedging  to  say  that  the 
signature  of  S.  E.  Mesher  was  to  the  contract 
as  such,  although  the  same  witness  otherwise 
testified  he  did  not  remember  if  Mesher  was 
present  on  the  day  the  contract  was  made 
and  signed,  and  a  number  of  other  witnesses 
— Indeed,  all  others  on  both  sides  who  testi- 
fied on  the  subject  at  all — said  either  that 
Mesher  was  in  Oregon  on  that  day,  or  that 
they  did  not  remember  his  being  present  at 
the  time  the  contract  was  signed.  At  the 
conclusion  of  all  the  evidence  on  this  particu- 
lar point,  in  fact,  at  the  conclusion  of  all  the 
evidence  in  the  case,  the  trial  judge,  referring 
to  such  signature  of  Mesher  under  the  receipt 
written  on  the  duplicate  contract  held  by  ap- 
pellant, remarked: 

"It  is  not  signed  as  a  contract  He  pot  his 
signature  not  to  the  contract  He  put  liis  sig- 
nature to  the  receipt  at  the  bottom,  as  a  re- 
ceipt for  $400" 


— ^to  which  rullpg  coimsel  for  appellant  not 
only  did  not  take  any  exception,  but  said, 
"That  Is  a  matter  of  course,"  but  still  claimed 
there  was  a  showing  generally  of  the  agency 
of  Mesher  to  make  a  modified  contract.  Thus 
having  failed  to  show  that  Mesher  as  agent 
had  signed  the  contract,  it  Is  contended  the 
court  erroneously  excluded  evidence  tending 
to  show  agency  generally.  In  this  respect, 
after  appellant's  manager  had  testified  that 
salesmen  for  different  jnnkhouses  had  au- 
thority to  draw  np  and  enter  Into  contracts, 
appellant's  attorney  (not  Its  present  attor- 
neys, however).  In  the  absence  of  any  proof 
that  Mesher  had  ever  acted  as  a  salesman 
for  respondent,  commenced  a  question,  "And 
If  S.  E.  Mesher  was  a  salesman  for  the  As- 
toria Junk  Company" —  At  which  juncture  an 
objection  was  made  that  it  was  Immaterial, 
the  question  being  what  was  done  In  this 
particular  case,  and  that  the  witness  had  al- 
ready testified  be  could  not  say  if  Mesher 
bad  authority  to  enter  into  a  contract  for 
his  house.  The  objection  was  properly  sus- 
tained. Further,  in  this  regard,  appellant  at- 
tempted to  show  by  an  officer  of  the  Northwest 
Junk  Company  that  It  had  made  contracts 
with  this  respondent  through  Mesher.  The 
attempt  and  character  of  the  agency  were 
narrowed  as  indicated  by  an  offer  to  show 
that  Mesher  bad  made  contracts  with  the 
Northwest  Junk  Company,  and  that  it  was 
customarily  understood  In  the  trade  that  be 
was  competent  to  make  contracts  with  the 
Northwest  Jnnk  Company.  It  was  unim- 
portant in  the  present  case  to  show  a  8i)ectal 
agency  to  make  contracts  with  another  par- 
ticular person. 
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[3, 4]  The  sixth  assignment  of  error  refers 
to  an  Instruction  given  the  Jury.  It  is 
claimed  the  court  erroneously  advised  as  a 
matter  of  law  that  Mesher  had  no  authority 
to  make  any  modified  contract  for  the'  As- 
toria Junk  Company.  Upon  the  whole  record 
we  think  the  instruction  was  clearly  right 
The  attempt  of  appellant  to  Show  that  Mesh- 
er had  authority  to  make  a  contract  for  re- 
spondent had  wholly  failed,  and  t>e8ldes,  pre- 
sumptively, an  agent  employed  to  make  con- 
tracts has  no  power  to  rescind  them.  His 
duty  is  to  acquire  interests,  not  to  give  them 
away;  nor  has  he  any  implied  power  to  waive 
or  give  up  rights  or  interests  of  his  principal. 
31  Cyc.  1387.  In  this  case  Mesher  wajs  only 
a  collection  agent  of  respondent,  and  called 
upon  appellant  for  that  purpose.  In  the 
coarse  of  delivery  of  the  goods  from  Astoria, 
Or.,  to  Seattle,  a  presidential  proclamation 
had  ordered  an  embargo  upon  the  export  of 
scrap  iron,  which  greatly  reduced  its  market 
value.  Appellant  refused  to  pay  for  a  car 
of  the  iron  shipped,  and  Mesher  was  sent  to 
make  collection.  On  reaching  Seattle  appel- 
lant insisted  on  a  cancellation  or  modification 
of  the  contract,  claiming  the  goods  were  un- 
satisfactory. Mesher  wired  for  advice,  and 
received  a  reply  from  respondent  not  to  can- 
cel the  contract,  but  to  tell  the  Alaska  Junk 
Company  they  would  be  held  to  their  con- 
tract, and  that  remaining  cars  would  be 
Bliipped  within  the  specified  time.  At  the 
trial  this  dispatch  of  resi)ondent'8  was  ad- 
mitted in  evidence,  with  the  consent  .of  appel- 
lant's counsel.  It  was  after  the  receipt  of 
the  telegram  by  Mesher  that  tlie  so-called 
modified  contract  was  made.  Obviously,  the 
trial  court  was  right,  under  all  the  circum- 
stances and  evidence.  In  giving  the  instruc- 
tions now  complained  of. 

The  seventh  assignment  of  error  refers  to 
the  refusal  of  the  court  to  give  a  requested 
instruction,  permitting  the  Jury  to  determine 
if  there  was  a  modification  of  the  contract 
that  was  binding  upon  respondent.  What 
we  have  just  said  concerning  the  sitth  as- 
signment of  error  disposes  of  this  adversely 
to  appellant 

[S]  As  to  the  quality  of  the  goods,  part  of 
which  was  delivered  and  others  tendered,  al- 
though there  was  some  testimony  on  behalf 
of  appellant  that  they  were  not  up  to  grade, 
respondent's  proof  was  that  they  were  the 
particular  goods  examined  by  and  sold  to 
appellant  The  matter  of  the  quality  or  iden- 
tity of  the  goods  and  of  the  account  between 
the  parties  were  questions  of  fact  for  the 
Jury,  whose  verdict  is  supported  by  ample 
prooi. 

Judgment  affirmed. 

HOLCOMB,  0.  J.,  and  MACKINTOSH, 
MAIN,  and  TOLMAN,  JJ.,  concur. 


In  re  LOCAL  IMPROVEMENT  DISTS.  KOS. 

29-^7  OP  TOWN  OF  QRANDVIEW. 

(No.  15307.) 

(Supreme  Court  of  Washington.     Aug.  12, 
1919.) 

1.  MumCIFAI.  COBPOBATIONS  <S=»511{2)  — 
CONriBMATIOK  OF  SPECIAL  ASSESSMENT— AS- 

BESSMEST  RoLLr— Dismissal  or  Appeal. 
Upon  property  owners'  appeal  under  Rem'. 
Code  1916,  §S  7802-22,  7892-23.  to  the  su- 
pertor  court  from  the  levy  and  confirmation  of 
local  asseBsments  by  town  council,  the  require- 
ment that  the  appellant  file  a  transcript  con- 
sisting of  the  assessment  roll  and  bis  objections 
thereto  within  ten  days  from  filing  of  notice 
of  appeal,  though  jurisdictional,  does  not  war- 
rant dismiagal,  where  the  failure  was  the  fault 
of  the  appellee  city's  clerk,  and  not  of  appellant. 

2.  muwicipal  cobporationb  «=s>511(2)  — 
Special  Assessmknt— Dismissal  of  Ap- 
peal—Failure  TO  File  Xbanscbipt— Pab- 
Tx  AT  Fault. 

Affidavits  and  evidence  held  to  show  that 
appellant's  failure  to  file  transcript  of  the  as- 
sessment proceedings  within  the  ten  days  re- 
quired by  statute  was  not  through  the  fault  of 
appellant,  but  was  caused  by  the  delay  of  the 
city  clerk. 

3.  Municipal  Cobpobationb  «=»511(2)  — 
Special  Asskssme;?t  —  Failure  to  File 
Tbanscbipt— Fault  of  Appellee— Manda- 
mus. 

Facts  in  such  case  held  not  such  that  ap- 
pellant was  required  to  institute  mandamus  pro- 
ceedings to  compel  the  making  of  the  transcript 
provided  for  by  Rem.  Code  1915,  i  7892-22,  to 
relieve  himself  from  responsibility  for  delay. 

4.  Municipal  Cobpobations  9=3511(2)  — 
Special  Assessment  —  Dismissal  of  Ap- 
peal. 

Such  appeal  should  not  be  dismissed  where 
appellant's  failure  to  file  the  assessment  roll 
within  time  was  caused  by  appellee,  since  such 
statute  excludes  the  right  to  review  such  pro- 
ceedings by  a  suit  in  equity. 

Department  2. 

Appeal  from  Superior  Court,  Yakima 
(3ounty;    Harcourt  M.  Taylor,  Judge. 

From  a  Judgment  of  the  Superior  Court 
for  Yakima  County  dismissing  an  appeal  by 
certain  property  owners  from  the  levy  and 
confirmation  of  local  assessments  by  the 
council  of  the  Town  of  Grandvlew  for  Local 
Improvement  Districts  Nos.  29  to  37,  the 
said  property  owners  appeal.  Order  of 
dismissal  reversed,  and  cause  remanded  to 
the  Superior  Court 

Grady  &  Shumate,  of  Yakima,  for  appel- 
lants. 

Richards  &  Fontaine,  of  North  Yakima, 
for  respondent 

PARKER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  superior  court  for  Yakima 
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county  dismissing  an  appeal  from  the  levy  and 
confirmation  of  local  assessments  by  the 
town  council  of  the  town  of  Grandvlew.'  The 
town,  having  created  local  Improvement  dis- 
tricts for  the  construction  of  sewers  therein, 
caused  an  assessment  roll  to  be  prepared, 
levying  the  cost  of  the  Improvements  against 
the  property  claimed  by  the  town  authorities 
to  be  benefited  thereby.  The  assessment  roll 
was,  after  due  notice  and  hearing  'thereon, 
confirmed  by  the  town  council  by  ordinance, 
over  the  objections  of  certain  of  the  owners 
of  property  so  charged  with  the  cost  of  the 
Improvements,  which  ordinance  became  ef- 
fective on  November  15,  1918.  We  assume, 
as  counsel  do  in  their  briefs  that  the.  assess- 
ments were  all  made  and  confirmed  In  one 
proceeding,  though  there  were  several  local 
Improvement  districts.  The  objecting  prop- 
erty owners,  considering  themselves  ag- 
grieved by  the  levying  and  confirmation  of 
the  assessments,  on  November  22, 1918,  with- 
in ten  days  after  the  confirmation  of  the  roll, 
gave  due  notice  of  appeal  from  the  decision 
of  the  confirmation  to  the  superior  court  for 
Yakima  county,  by  filing  written  notice  of 
appeal  with  the  town  clerk  and  with  the 
clerk  of  the  superior  court,  and  at  the  same 
time  executing  and  filing  with  the  clerk  of 
the  superior  court  a  good  and  sufficient  ap- 
peal bond,  all  as  provided  by  section  7892 — 
22,  Rem.  Code,  relating  to  appeals  In  such 
cases.  The  objecting  property  owners  did 
not  within  10  days  after  the  filing  of  their 
notice  of  appeal  file  with  the  clerk  of  the 
superior  court  a  transcript  of  the  assessment 
proceedings,  as  provided  by  that  section, 
and  did  not  file  such  transcript  until  Decem- 
ber 20,  1918,  which.  It  win  be  noticed,  was 
28  days  after  the  filing  of  the  notice  of  ap- 
peal. On  December  18,  1918,  2  days  before 
the  filing  of  the  transcript,  the  town,  by  Its 
attorneys,  served  upon  the  objecting  prop- 
erty owners,  and  filed  with  the  clerk  of  the 
superior  court,  a  motion  to  dismiss  their  ap- 
peal. The  motion  came  on  for  bearing  after 
the  filing  of  the  transcript  with  the  clerk 
of  the  superior  court  by  the  objecting  prop- 
erty owners,  and  on  January  6,  1019,  the 
sliperlor  court  entered  Its  order  dismissing 
the  appeal,  resting  Its  order  and  decision 
upon  the  ground,  as  counsel  for  the  town 
in  the  making  of  their  motion  did,  that  the 
filing  of  the  transcript  with  the  clerk  of  the 
superior  court  within  10  days  after  the  filing 
of  the  notice  of  appeal  was  a  Jurisdictional 
step  In  the  taking  of  such  appeal,  and  that 
the  objecting  property  owners  have  not 
shown  themselves  excusable  for  their  failure 
to  file  the  transcript  with  the  clerk  of  the 
superior  court  within  10  days  after  the  filing 
of  the  notice  of  appeal,  as  provided  by  sec- 
tion 7892—22,  Rem.  Code.  From  this  dis- 
position of  the  case  by  the  superior  court, 
the  objecting  property  owners  have  appealed 
to  this  court 


[11  Before  noticing  the  showing  of  facts 
made  in  the  sui>erior  court  toudiing  the 
question  of  appellants'  being  excusable  for 
their  failure  to  file  the  transcript  with  the 
clerk'  of  the  superior  court  within  10  days 
after  the  filing  of  their  notice  of  appeal  in 
that  court,  let  us  notice  the  law  applicable 
to  excusable  failure  in  such  cases.  Section 
7892 — 22,  Rem.  Code,  prescribing  the  manner 
of  taking  appeals  from  the  confirmation  of 
local  assessments,  reads  in  part  as  follows: 

"Such  appeal  shall  be  made  by  filing  written 
notice  of  appeal  with  the  clerk  of  such  dty  or 
town  and  with  the  derk  of  the  superior  court 
in  the  county  in  which  such  city  or  town  la  sit- 
uated within  ten  days  after  the  ordinance  con- 
firming such  assessment  roll  shall  have  become 
effective,  and  such  notice  shall  describe  the  prop- 
erty and  set  forth  the  objections  of  such  appel- 
lant to  such  assessment;  and,  within  ten  days 
from  the  filing  of  such  notice  of  appeal  with 
the  clerk  of  the  superior  court,  the  appellant 
shall  file  with  the  clerk  of  said  court,  a  tran- 
script consisting  of  the  assessment  roll  and  his 
objections  thereto,  together  with  the  ordinance 
confirming  such  assessment  roll,  and  the  record 
of  the  coundl  or  other  legislative, body  with  ref- 
erence to  said  assessment,  which  transcript,  up- 
on payment  of  the  necessary  fees  therefor,  shall 
be  furnished  by  such  city  or  town  derk  and  by 
him  certified  to  contain  full,  true  and  correct 
copies  of  all  matters  and  proceedings  required 
to  be  included  in  such  transcript." 

In  Goetter  v.  Colville,  82  Wash.  305,  144 
Pac.  30,  we  held  that  the  filing  by  appellant 
of  a  transcript  of  the  assessment  proceed- 
ings with  the  clerk  of  the  superior  court  la 
a  Jurisdictional  step  In  the  taking  of  an  ap- 
peal from  the  confirmation  of  the  assess- 
ments under  this  statute,  the  failure  to 
perform  which,  on  the  part  of  appellant, 
would  render  his  attempted  appeal  of  no 
effect  There  was  not  in  that  case  any 
question  of  excusable  failure  on  the  part  of 
appellant  to  timely  file  the  transcript  with 
the  clerk  of  the  superior  court.  Now  as  we 
proceed,  let  us  have  in  mind  that  under  this, 
as  under  many  appeal  statutes,  there  are 
these  two  classes  of  Jurisdictional  steps  to 
be  taken  by  appellants  In  perfecting  their 
appeal:  (1)  Acts  which  lie  wholly  within 
the  pow^er  of  appellant  to  perform,  such  as 
the  serving  and  tendering  for  filing  of  his 
notice  of  appeal,  the  executing  and  tender- 
ing for  filing  of  his  appeal  bond,  and  the 
demand  and  tendering  of  fees  for  the  tran- 
script to  be  prepared  and  certified  by  the 
clerical  oflScer  having  the  custody  of  the 
record  from  which  the  transcript  Is  made; 
(2)  acts  which  do  not  lie  within  the  power 
of  appellant  to  perform  himself,  or  which 
it  is  not  his  duty  to  perform  himself,  such 
as  the  actual  filing  of  his  notice  of  appeal, 
appeal  bond,  and  transcript  by  the  clerk  of 
the  appellate  tribunal,  and  also  the  prepa- 
ration and  certifying  of  the  transcript  of 
the  proceedings  by  the  derk  of  the  trlbu- 
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nal  from  which  the  appeal  Is  taken,  which 
acts  the  appellant  is  to  cause  to  be  performed ; 
and  a  failure  on  the  part  of  appellant 
to  cause  any  of  them  to  be  performed  within 
the  time  prescribed  by  the  statute  will,  as  a 
general  rule,  render  his  appeal  of  no  effect 
We  think  the  law  is  that  as  to  those  acts, 
though  Jurisdictional,  which  are  not  within 
the  power  or  duty  of  the  appellant  to  per- 
form himself,  his  appeal  will  not  be  rendered 
ineffectual  by  their  failure  of  performance 
If  he  has' done  everything  by  way  of  demand, 
tender  of  fees,  etc.,  which  the  law  Imposes 
upon  him,  looking  to  their  timely  perform- 
ance. For  Instance,  If  the  appellant  should 
timely  tender  to  the  clerk  of  the  appellate 
tribunal  for  filing  a  proper  notice  of  appeal, 
together  with  sufficient  filing  fees,  and  the 
clerk  should  refuse  to  receive  and  file  such 
notice  within  the  time  prescribed  by  statute 
for  filing  such  notice,  without  fault  on  the 
part  of  the  appellant,  such  acts  on  the  part 
of  appellant  would  be  regarded  in  law  aa 
of  the  same  effect  as  if  the  notice  were  in 
fact  filed  in  time.  It  seems  to  us  equally 
plain  that,  if  these  appellants  have  made 
proper  and  timely  demand  of  the  town  clerk 
that  he  prepare,  certify,  and  deliver  to  them 
for  filing  in  the  superior  court  a  transcript 
of  the  assessment  proceedings,  at  the  same 
time  tendering  to  him  proper  fees  therefor, 
and  he  has  failed  to  timely  comply  with  such 
demand,  without  fault  on  their  part,  and 
they  with  due  diligence  thereafter  procured 
from  him  and  filed  a  transcript  of  the  pro- 
ceedings, they  will  be  deemed  in  law  to  have 
perfected  their  appeal  within  the  time  pre- 
scribed by  the  statute.  Manifestly  the  prep- 
aration of  the  transcript  is  not  within  the 
duty  of  appellant  to  do  himself,  and  Its  cer- 
tification is  not  within  his  power  to  do  him- 
self. We  are  to  remember  that  the  section 
of  the  statute  above  quoted  from,,  by  ex- 
press terms  provides,  that  the  transcript 
"shall  be  furnished  by  such  city  or  town 
clerk  and  by  him  certified  to  contain  full, 
true,  and  correct  copies  of  all  matters  and 
proceedings  required  to  be  included  in  such 
transcript,"  and  also  states  specifically  what 
shall  be  embodied  in  the  transcript. 
In  the  text  of  3  C.  J.  1072,  we  read: 

"As  a  mlB.  if  dMny  in  tnkin?  or  perfecting 
an  appeal  or  in  filing  or  suing  out  a  petition  in 
error  or  writ  of  error  is  caused  by  the  act  or 
omission  of  the  court  or  some  official  thereof 
when  the  act  or  occurrence  of  the  court  or  of 
such  official  is  necrssary,  the  appeal  may  be 
taken  or  perfected,  or  the  petition  or  writ  of 
error  filed  or  sued  out,  after  the  expiration  of 
the  prescribed  time." 

This  view  of  the  law  is  abundantly  sup- 
ported by  the  authorities  there  cited,  and 
is  applicable  to  all  tribunals  from  or  to 
which  appeals  may  be  taken,  whether  courts 
or  other  bodies  which  act  Judicially,  as  town 
councils  do  In  assessment  cases  of  this  na- 


ture. Among  the  decisions  of  the  courts  so 
holding,  dealing  with  this  question  where 
there  is  involved  Jurisdictional  steps  In  the 
taking  of  an  appeal  which  are  not  within 
the  power  or  duty  of  the  appellant  himself 
to  perform,  but  making  It  his  duty  to  see 
that  they  are  performed,  we  note  the  follow- 
ing: Cameron  v.  Calkins,  43  Mich.  191,  6 
N.  W.  292;  Short  v.  Cohen,  11  Ga.  39;  Holt 
V.  Edmondson,  31  Ga.  357;  Dobson  v.  Dob- 
son,  7  Neb.  296;  Cheney  v.  Buckmaster, 
29  Neb.  420,  45  N.  W.  640;  Omaha  Coal, 
etc.,  Co.  V.  Fay,  37  Neb.  68,  55  N.  W.  211; 
Continental  Bldg.  &  Loan  Assoc,  y.  Mills, 
44  Neb.  136,  62  N.  W.  478. 

It  is  manifest  that,  if  the  law  were  other- 
wise, one  desiring  to  appeal  from  a  Judg- 
ment or  decision  rendered  against  him  by  an 
Inferior  tribunal  could  be  deprived  of  that 
right  without  fault  on  his  part  by  the  neg- 
lect of  some  public  officer  to  perform  some 
official  act  necessary  to  the  perfecting  of 
the  appeal.  Plainly  an  appellant  should  not 
he  permitted  to  suffer  .by  such  neglect  of  a 
public  officer;  the  appellant  himself  being 
free  from  fault. 

[2]  The  facts  upon  which  the  trial  court 
rested  its  order  of  dismissal  of  the  appeal 
were  shown  by  affidavits  presented  to  the 
court  at  the  hearing  of  the  motion  to  dis- 
miss. E.  E.  Homer,  one  of  the  appellants 
and  owner  of  property  which  was  sought  to 
be  charged  with  the  cost  of  the  improvement, 
stated  In  his  affidavit,  among  other  things, 
the  following: 

"That  on  Friday,  the  22d  day  of  November, 
1918,  In  company  with  B.  C.  Ellis.  •  •  • 
[he]  called  upon  Fred  E.  Swain,  town  clerk  of 
the  town  of  Grandview,  ♦  •  ♦  and  first  read 
to  him  the  notice  of  appeal  to  the  superior  court 
of  Yakima  county.  Wash.,  the  notice  read  being 
an  exact  copy  of  the  notice  filed  in  this  court 
on  the  22d  day  of  November,  1918 ;  that,  after 
your  affiant  had  finished  reading  the  said  no- 
tice, he  handed  it  to  the  said  clerk  and  requested 
that  he  file  the  same,  and  the  said  Fred  El 
Swain  then  accepted  said  notice ;  •  •  *  that 
on  the  same  date  and  at  the  same  time  this  af- 
fiant requested  the  said  town  clerk  to  immedi- 
ately commence  the  preparation  of  a  transcript 
of  the  records  and  proceedings  had  before  the 
town  council  relative  to  the  local  improvement 
districts  involved  in  this  action ;  that  he  had  a 
letter  from  the  attorneys  for  the  appellants, 
Grady  &  Shumate,  which  he  read  to  said  clerk, 
and  specifically  called  his  attention  to  the  fact 
that  the  transcript  must  be  prepared  and  certi- 
fied to  before  ten  days  so  that  it  could  be  filed 
in  the  superior  court  as  set  forth  in  the  letter 
of  the  said  attorneys;  that  thereupon  the  said 
Fred  E.  Swain  stated  that  he  would  Immediate- 
ly go  to  work  to  prepare  said  transcript;  that 
this  affiant,  in  the  hearing  and  presence  of  the 
said  E.  C.  Ellis  at  that  time,  asked  the  said 
clerk  what  his  fees  would  be  for  preparing  said 
transcript,  and  the  said  Fred  E.  Swain  stated 
that  he  could  not  tell  what  the  fees  would  be, 
and  that  as  soon  as  the  transcript  was  finished, 
he  would  let  this  affiant  know  the  amount  of 
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his  fees;  that  this  affiant  offered  to  advance 
the  money  for  the  clerk's  fees  at  this  time,  being 
the  22d  day  of  November,  1918 ;  that  said  Fred 
E.  Swain  stated  that  it  would  take  him  over 
Sunday  to  complete  said  transcript,  and  this 
affiant,  believing  that  he  had  had  time  to  pre- 
pare the  same  called  upon  the  clerk  on  Monday, 
the  25th  day  of  November,  1918,  and  asked 
him  if  the  transcript  was  finished ;  that  the 
said  clerk  answered  him  that  he  had  not  pre- 
pared the  transcript ;  that  it  was  too  ^big  a 
job  for  him,  and  that  he  had  sent  to  Chicago  to 
the  bond  attorneys  where  they  already  had  a 
complete  transcript  prepared,  for  the  purpose 
of  getting  copies  thereof  to  furnish  the  appel- 
lants in  this  case ;  that  the  said  Fred  E.  Swain 
then  stated  to  this  affiant  that  he  expected  to 
have  a  return  from  Chicago  within  a  week  from 
the  date  of  November  25th;  that  this  affiant 
wrote  the  attorneys  for  the  appellants,  Grady 
&  Shumate,  that  the  clerk  had  requested  more 
time  in  which  to  get  out  the  transcript,  and  at 
the  expiration  of  the  said  one  week  this  affiant 
called  upon  the  said  Fred  E.  Swain  for  the 
transcript,  and  the  clerk  then  said  that  he  was 
having  three  or  four  girls  work  on  the  tran- 
script, and  that  it  was'  about  finished,  and  that 
all  that  he  lacked  was  the  blueprint  from  Chi- 
cago, which  he  expected  any  day ;  that  the  clerk 
also  said  that  as  soon  as  the  blueprint  arrived 
he  would  turn  over  to  this  affiant  the  complete 
transcript  certified.    •    *    * " 

E.  C.  Ellis,  another  owner  of  property 
within  the  district  sought  to  be  charged 
with  the  cost  of  the  improvement,  confirmed 
by  his  afildavit  all  the  facts  stated  in  the 
above-quoted  portion  of  the  afiBdavit  of  Hor- 
ner as  occurring  in  his  presence.  The  town 
clerk  in  his  afildavit  denied  the  statements 
made  by  Horner  and  EUis  in  some  particu- 
lars, but  admitted  that  Horner  gave  him  the 
notilco  of  appeal  on  December  22d,  and  then 
demanded  the  preparation  and  certification 
of  a  transcript  of  the  proceedings  and  made 
proper  tender  of  fees  therefor,  and  also  that 
he  did  not  prepare  and  have  ready  for  de- 
livery the  transcript  within  the  10  days  pre- 
scribed by  the  statute,  stating  that  he  was 
unable  to  do  so.  While  these  affidavits  also 
contain  statements  as  to  what  occurred  look. 
Ing  to  the  furnishing  and  certifying  of  the 
transcript  of  the  assessment  proceedings 
after  the  expiration  of  the  statutory  time  for 
the  filing  of  the  transcript  with  the  clerk 
of  the  superior  court,  as  to  what  then  oc- 
curred prior  to  the  filing  of  the  transcript 
on  December  20th,  we  think  It  Is  sufficient 
to  say  that  the  affidavits  render  it 
plain  that  Horner  and  Ellis,  representing 
the  appellants,  then  exercised  due  diligence 
and  did  all  within  their  power  to  hasten  the 
preparation  and  filing  of  the  transcript  of 
the  assessment  proceedings  with  the  clerk 
of  the  superior  court.  We  are  satisfied  that 
Horner  and  Ellis,  representing  appellants, 
did  not  fail  to  do  all  that  they  were  required 
to  do  tuider  the  statute  looking  to  the  time- 


ly filing  of  the  transcript  of  the  assessment 
proceedings  in  the  superior  court,  and  that 
such  failure  was  solely  because  of  the  fault 
of  the  town  clerk,  and  that  therefore  the  ap- 
peal should  be  deemed  to  have  been  timely 
taken  and  perfected. 

[3]  Some  contention  is  made  In  behalf  of 
the  town  that  It  was  the  duty  of  appellants 
to  seek  the  hastening  of  the  filing  of  the 
transcript  of  the  assessment  proceedings 
with  the  clerk  of  the  superior  court,  by  man- 
damus proceedings;  and  some  decisions  are 
cited  to  sustain  this  contention.  We  are  sat- 
isfied that  there  was  no  reason  for  appel- 
lants to  regard  it  as  necessary  to  institute 
mandamus  proceedings  against  the  town 
clerk  prior  to  the  expiration  of  the 
statutory  period,  and  that  mandamus 
proceedings  instituted  thereafter  would  not 
have  resulted  in  a  more  prompt  filing  of 
the  transcript  with  the  clerk  of  the 
superior  court  than  actually  occurred.  The 
decisions  which  hold  that  an  appellant  should 
resort  to  mandamus  pioceedings  in  ewA 
cases  have  to  do  with  situations  where  there 
was  an  undue  delay  after  the  expiration 
of  the  time  prescribed  by  statute,  or  where 
the  appellants  had  reason  to  believe  before 
the  expiration  of  the  statutory  time  that  the 
duty  would  not  be  performed  as  demanded 
within  the  statutory  time. 

[4]  iCounsel  for  the  town  contend  for  a 
strict  and  literal  construction  of  the  statute, 
and  suggest  that  the  right  of  appeal  exists 
alone  by  virtue  of  the  statute,  In  the  absence 
of  which  there  would  be  no  appeal.  It  is 
true  that  there  would  be  no  appeal  In  such 
cases  from  the  decision  of  the  city  council 
to  the  superior  court  but  for  the  statute. 
We  are  to  remember,  however,  that  this 
statute,  by  express  terms,  prevents  the  re- 
view of  such  an  assessment  proceeding  in 
the  courts  other  than  by  an  appeal  as  pro- 
vided therein.  This  means  that  the  right  to 
review  such  proceedings  by  a  suit  In  equity, 
which  would  exist  In  the  absence  of  such 
statute.  Is  taken  away.  Section  T892— 23, 
Kem.  Code;  In  re  Local  Imp.  Sewer  Dist. 
No.  1,  84  Wash.  565,  147  Pac  199.  These 
considerations  suggest  that  care  should  be 
exercised  by  the  courts  In  seeing  that  such 
right  of  appeal  is  not  defeated  by  the  failure 
on  the  part  of  an  officer  of  a  munldpality 
to  perform  a  plain  duty  which  the  appellant 
Is  entitled  to  have  him  perform  looking  to 
the  perfecting  of  his  appeal. 

The  order  of  dismissal  is  reversed,  and 
the  cause  remanded  to  the  superior  court 
for  further  proceedings  not  Inconsistent  with 
the  views  herein  expressed. 

HOLCOMB,  C.   J.,   and   BRIDGES,   and 
MOUNT,  JJ.,  concur. 
FULLERTON,  J.,  concurs  In  the  result 
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STATE]  ez  reL  M<£EB  ▼.  SAVIDGE,  Comml»- 
■ioner  of  Public  Lands,  etc.  (two  cases). 

STATE)  ex  reL  SHOUDY  v.  SAME. 
(Nos.  15341-15343.) 

(Supreme  Court  of  Washington.     Aug.  18, 
1919.) 

MANDAvns  ®=>14(1)  —  Lease  to  Highest 
BiDDEBS— Fedebai,  Pbohibition. 
Where  the  auditor  of  a  county,  subject  to 
the  approval  of  the  commissioner  of  public 
lands,  accepted  the  highest  bids  for  leases  of 
school  indemnity  grazing  lands  granted  to  the 
state  by  an  enabling  act  of  Congress,  providing 
that  they  might  be  leased  in  quantities  not  ex- 
ceeding one  section  to  any  one  person  or  com- 
pany, the  Supreme  Court,  on  applications  of 
the  next  highest  bidders  for  writs  of  mandate, 
cannot  compel  the  land  commissioner  to  issue 
to  such  bidders  a  lease  of  the  lands  on  the 
allegation  that  the  successful  bidders  were  un- 
der agreement  to  hold  title  for  the  benefit  of 
parties  who  bad  previously  obtained  the  bene- 
ficial interest  in  leases  of  more  than  one  sec- 
tion, the  unsuccessful  bidders,  though  making 
formal  protest,  not  having  demanded  a  hearing 
on  the  question  which  might  have  been  afforded 
under  Kem.  Code,  §§  6611,  6612,  6616,  6688. 

Department  2. 

Applications  for  writs  of  mandate  by  the 
State  of  Washington,  on  the  relation  of  W. 
H.  McKee,  W.  G.  McKee,  and  Addison 
Shoudy,  against  Clark  V.  Savldge,  as  Com- 
missioner of  Public  Lands,  etc.  Writs  de- 
nied. 

Ralph  Kanflman,  of  Ellensburg,  for  relat- 
ors. 

Lindsay  L.  Thompson,  of  Olympia,  and 
Jno.  A.  Homer,  of  Seattle,  for  respondent. 

HOLCOMB,  O.  J.  These  three  appUca- 
tions  made  to  this  court  were  consolidated 
for  hearing  and  determination. 

Each  relator  seeks  a  writ  of  mandate  to 
compel  the  state  land  commissioner  to  issue 
to  him  a  lease  covering  certain  state  grazing 
lands  in  Kittitas  county.  Demurrers  were 
interposed  to  the  applications,  and  motions 
were  made  in  each  case,  objecting  to  the  Ju- 
risdiction of  the  court  to  grant  the  relief 
sought.  Answers  or  affidavits  were  also  filed 
at  the  same  time,  showing  the  acts  and  con< 
templated  acts  of  the  commissioner  in  the 
premises. 

A  summary  of  the  facts  In  the  petitions 
In  each  case  upon  which  relators  rely  for 
the  issuance  of  the  leases  to  them  is  as  fol- 
lows: 

On  March  15,  1919,  the  auditor  of  Kittitas 
county,  by  direction  of  respondent.  Invited 
bids  for  lease  of  certain  school  indemnity 
land  of  the  state,  known  as  "grazing  land." 
At  the  public  leasing  of  the  three  tracts  of 
land  involved  herdn  the  auditor  announced 
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that  the  highest  and  best  olTer  In  each  In* 
stance  was  that  of  a  party  whose  bid  ex- 
ceeded that  of  relator,  and  that  the  lands 
would  be  leased  to  such  successful  Udders, 
subject  to  the  approval  of  the  respondent 
It  Is  averred  that  the  successful  bidder  on 
each  tract  of  land  was  represented  by  an 
attorney  who  pretended  to  act  for  said  bid- 
der, but  who  was,  in  fact,  bidding  either  for 
a  gas  and  water  company  or  for  a  certain 
copartnership  engaged  in  the  sheep  growing 
business,  or  for  both  of  them;  that  the  sue* 
cessfui  bidder  owns  no  live  stock;  that  he 
had  an  agreement  to  hold  the  legal  title  to 
the  land  for  the  benefit  of  the  parties  (or 
would  assign  to  them  his  lease  when  exe- 
cuted), for  whom  it  Is  alleged  the  attorney 
in  reality  acted,  and  that  this  Is  in  contra- 
vention of  the  terms  of  the  act  of  the  United 
State  Congress  granting  the  lands  to  this 
state,  the  real  parties  In  Interest  having  pre- 
viously obtained  the  full  beneficial  interest 
in  leases  to  grazing  land  In  excess  of  one 
section. 

Respondent's  affidavit  sets  up  facts  con- 
stituting compliance  with  the  statute  gov- 
erning leases  of  grazing  lands  of  the  state — 
notice  of  public  auction  of  leasee,  accepted 
bid  highest  offered,  payment  of  first  year's 
rental  thereunder,  and  that  no  lease  of  pub- 
lic lands  of  the  state  which  is  now  in  force 
has  been  Issued  to  such  bidder.  Respondent 
contends  that  section  6681,  Rem.  Code,  re- 
Quires  leasing  of  land  of  the  character  of 
that  in  controversy  to  the  highest  bidder  at 
public  auction;  that  it  appears  from  the 
return  of  the  county  auditor  that  the  party 
to  whom  the  lease  will  issue  was  the  high- 
est bidder. 

The  Enabling  Act  of  Congress,  grafting 
these  lands  to  the  state  of  Washington,  in 
section  11  thereof  provided: 

"  •  •  •  Said  lands  may,  under  such  regula- 
tions as  the  Legislature  shall  prescribe,  be  leas- 
ed for  periods  of  not  more  than  five  years,  in 
quantities  not  exceeding  one  section  to  any  one 
person  or  company." 

While  not  part  of  the  statutory  regula- 
tions of  the  Legislature  of  Washington,  the 
above  restriction  by  Congress  must  govern 
the  state  commissioner  of  public  lands  in 
leasing  such  granted  lands. 

But  while  so  restricted,  the  commissioner 
is  nevertheless  entitled  to  the  presumption 
that  he  exercises  his  powers  and  performs 
his  duties  according  to  law,  unless  the  con- 
trary manifestly  appears. 

So  far  as  the  returns  to  the  commissionei 
show,  the  highest  bidder  at  the  public  ex- 
posal of  the  lands  involved  in  each  instance 
herein  is  a  person  entitled  to  acceptance  as 
such  bidder  and  to  receive  the  lease,  and  not 
a  person  having  such  granted  lands  leased 
as,  with  those  here  involved,  would  render 


4s»For  otbar  caaei  lee  same  topic  and  KET-NITMBER  In  all  Ker-Numbered  Digests  and  Indoxea 


Digitized  by 


Google 


112 


183  PACIFIC  BEPORTES 


(WaslL 


such  bidder  a  lessee  of  more  than  one  sec- 
tion of  such  lands. 

Section  6688,  Rem.  Code,  provides  that  the 
commissioner  of  public  lands,  or  the  auditor, 
may  reject  any  and  all  bids  (for  such  lease) 
when  the  interests  of  the  state  shall  Justify 
It  This  empowers  those  officers  to  reject  the 
bid  of  any  person  or  company  when  the  ac- 
ceptance thereof  would  result  in  the  leasing 
of  more  than  one  section  of  such  granted 
lands  to  any  one  person  or  company.  The 
ofificers  are  thus  granted  discretion  relating 
to  such  matters,  which,  however,  they  may 
not  abuse,  or  accept  or  reject  such  bids  ar- 
bitrarily. 

Another  statutory  provision  (section  6612, 
Rem.  Code)  authorizes  the  board  of  state 
land'  commissioners  or  the  commissioner  of 
public  lands,  to  consider  and  review  any  of 
their  official  acts  relating  to  the  public  lands, 
until  such  time  as  a  lease,  contract,  or  deed 
shall  have  been  made,  executed,  and  finally 
issued.  And  another  (section  6616,  Rem. 
Code)  provides  for  an  appeal  to  the  supe- 
rior court  of  the  county  in  which  such  lands 
are  situated  from  any  order  or  decision  of 
the  board  of  state  land  commissioners  re- 
lating to  same  by  the  party  feeling  aggrieved 
thereby. 

While  these  relators  made  formal  protest 
in  writing  to  the  commissioner.  It  does  not 
appear  that  any  demand  for  a  hearing  and 
offer  to  prove  the  allegations  of  the  relators 
was  made  to  the  commissioner  or  board  of 
state  land  commissioners  and  denied.  There 
is  no  epedhc  8tatut0]7  provision  for  such 
hearing  other  than  those  hereinbefore  dted, 
and  the  power  granted  by  section  6611,  Rem. 
Code,  to  Issue  subpoenas  and  compel  the  at- 
tendance of  witnesses,  under  penalty  of  con- 
tempt, and  to  conduct  the  examination  of 
the  witnesses.  Under  those  provisions  we 
have  no  doubt  that  the  commissioner  would, 
In  all  such  cases,  where  sufficient  showing 
is  made  that  the  bidding  was  collusive,  or 
simulative,  or  violative  of  the  laws  relating 
to  such  leases,  grant  such  hearing.  And 
we  have  no  doubt  it  would  be  his  duty  upon 
sufficient  showing  and  demand  so  to  do. 
'  As  it  appears  by  the  answering  affidavits 
of  respondent  in  each  of  these  proceedings 
that  he  is  doing  or  threatening  no  more 
than  accepting  bids  from  apparently  legally 
qualified  bidders  to  lease  to  each  of  them 
less  than  one  section  of  land,  and  that  each 
such  bidder  is  the  highest  bidder  for  the 
tract  bid  in  by  him,  and  that  he  has  no  knowl- 
edge or  information  as  to  the  allegations  con- 
tained in  the  respective  affidavits  of  relators 
sufficient  to  form  a  belief,  we  are  Impelled 
to  bold  that  he  has  not  acted  or  threatened 
to  act  arbitrarily  or  capriciously,  but  en- 
tirely within  his  powers  and  discretion  upon 
the  returns  made  to  him;  and  no  more 
searching    proceeding    and    inquiry    having 


been  required  of  him,  he  is  acting  wholly 
within  his  powers  and  duties,  with  which 
we  cannot  interfere. 
Writs  denied. 

MOUNT,      FULLERTON,      MAIN,      and 
MITCHELL,  JJ.,  concur. 


STATE  V.  PRESTA.    (No.  15224.) 

(Supreme  Court  of  Washington.     Aug.  16, 
1919.) 

Witnesses  ^=3274(2)  349  —  Chabacteb 
Witnesses— Cboss-  Exavination. 
In  a  prosecution  for  arson,  where  defendant 
put  witnesses  on  the  stand  to  testify  that  his 
general  reputation  was  good,  it  was  error  to 
permit  the  state's  attorney  on  cross-examination 
to  ask  the  witnesses  if  they  had  heard  about 
the  defendant  having  a  fire  which  destroyed 
the  bouse  in  which  he  lived,  and  also  whetiier 
they  had  heard  that  the  house  in  which  the  de- 
fendant and  his  father  lived  had  been  destroyed 
by  fire;  the  fact  that  such  houses  bad  burned 
not  tending  to  discredit  the  witnesses  nor  to 
show  that  defendant's  reputation  was  bad. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Frank  Presta  was  convicted  of  arson  In  the 
second  degree,  and  appeals.  Reversed  and 
remanded. 

Burcham  &  Blair,  of  Spokane,  for  appel- 
lant. 

Joseph  B.  Llndsley,  of  Spokane,  for  the 
State. 

BRIDGFES,  J.  The  appellant  was  charged 
with  the  crime  of  arson  in  the  second  degree. 
Upon  trial  he  was  convicted,  and  from  judg- 
ment thereon  appeals  to  this  court. 

The  appellant  put  on  the  witness  stand 
some  three  or  four  character  witnesses,  an 
of  whom  testified  that  his  general  reputa- 
tion was  good.  On  cross-examination  of  at 
least  two  of  these  witnesses,  the  prosecuting 
attorney  asked  if  they  had  heard  about  the 
appellant  having  had  a  fire  which  destroyed 
the  house  in  which  he  lived,  and  also  wheth- 
er they  had  heard  that  the  house  in  which 
the  appellant  and  his  father  lived  had  been 
destroyed  by  fire.  Timely  objections  to  these 
questions  were  overruled,  and  the  witnesses 
answered  that  they  had  known  of  and  heard 
of  these  several  fires.  These  questions  and 
answers  constitute  the  only  question  involv- 
ed in  this  appeal. 

While  it  is  the  rule  that  cross-examination 
on  matters  of  this  kind  usually  takes  a  wide 
range,  and  is  very  largely  in  the  discretion  of 
the  trial  court,  yet  it  is  manifest  that  these 
questions  were  Incompetent,  and,  coming,  as 
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tbey  did,  from  the  prosecotijig  attorney,  may 
well  have  been  highly  prejudicial  to  the  ap- 
pellant. On  direct  examination  the  witness- 
es bad  testified  that  the  general  reputation 
of  the  api)ellant  was  good,  and  the  cross- 
examination  of  them  should  have  been  lim- 
ited to  an  efTort  to  discredit  fhelr  testimony. 
It  la  certainly  proper  cross-examination  to 
comi>el  the  witness  to  admit  that  be  has 
beard  rumors  of  individual  acts  of  the  ap- 
pellant which  would  tend  to  show  that  his 
reputation  In  the  community  was  not  good. 

It  has  been  held  that  a  witness  on  crosS' 
examination  may  be  asked  if  the  defendant 
had  not  before  tieen  arrested  upon  another 
charge  (McCormlck  v.  State,  66  Neb.  337,  92 
N.  TV.  606);  or  U  the  witness  had  beard 
that  the  defendant  had  served  a  term  in  the 
penitentiary  (State  v.  Boyd,  178  Mo.  2,  76  S. 
W.  979) ;  or  if  be  had  heard  of  the  defend- 
ant having  been  In  the  penitentiary  for  cat* 
Ue  stealing  (HoUoway  v.  State,  45  Tex.  Cr. 
B,  303,  77  S.  W.  14) ;  or  if  be  had  beard  it 
reported  that  the  defendant  was  a  gambler 
(State  V.  ThomhlU,  174  Mo.  36i,  74  S.  W. 
832) ;  or  if  he  had  beard  that  the  defendant 
had  been  guilty  of  various  breaches  of  the 
peace  and  criminal  conduct  (State  t.  Beckner, 
194  Mo.  281,  91  S.  W.  892,  3  L.  R.  A.  [N.  S.] 
535) ;  or  If  be  bad  heard  that  defendant  had 
killed  a  man  on  another  occasion  (Ingram  r. 
State,  67  Ala.  67) ;  or  If  he  had  heard  that 
defendant,  <m  a  previous  occasion,  had  com- 
mitted an  assault  <State  v.  Brown,  181  Mo. 
192,  79  S.  W.  1111);  or  If  the  defendant  bad 
been  arrested  for  disturbing  the  peace  (Peo- 
ple v.  Moran,  144  Cal.  48,  77  Pac.  777) ;  or  if 
be  bad  beard  that  defendant  bad  drawn  a 
pistol  against  a  third  person  (Newton  v. 
Commonwealth  [Ky.]  102  S.  W.  264) ;  or  if  he 
bad  heard  of  the  prisoner  getting  drunk  and 
carrying  concealed  weapons  (Clarson  v.  State, 
128  Ala.  58.  29  South.  606). 

Bnt-the  cross-examination  here  does  not 
come  .within  the  rule  announced  by  any  of 
the  above-mentioned  cases  or  of  any  other 
cases  which  we  have  examined.  If  these  wit- 
nesses had  been  asked  by  the  prosecuting  at- 
torney whether  they  had  heard  that  the  ap- 
pellant had  been  accused  of  burning  his  own 
bouse,  or  that  in  which  he  and  his  father 
lived,  it  is  likely  that  such  question  would 
have  come  within  the  general  rule  and  been 
proper,  because  If  there  were  any  such  ru- 
mors or  accusations  against  the  .defendant 
the  acknowledgment  thereof  by  the  witnesses 
would  weaken  their  previous  statements  that 
the  reputation  of  the  appellant  was  good; 
but  here  the  witnesses  were  merely  asked 
whether  they  had  not  beard  that  these  bouses 
in  which  the  appellant  lived  had  been  de- 
stroyed by  fire.  This  question  did  not  even 
tend  to  show  that  appellant's  reputation  was 
bad.  Unquestionably,  the  great  majority  of 
fires  are  entirely  without  any  criminal  fault, 


and  It  seems  to  us  that  the  mere  asking  of 
these  questions  by  the  prosecuting  attorney 
and  the  repetition  by  him  of  them  may  well 
have  left  with  the  jury  the  Idea  that  the  pros- 
ecuting attorn&y  had  some  Inside  information 
concerning  these  acts.  To  the  questions  ask- 
ed the  witnesses  were  required  to  answer 
that  they  had  heard  of  these  fires.  If  the 
witnesses  had  been  asked  If  they  had  heard 
of  any  one  accusing  appellant  of  setting  these 
fires  they  would  probaldy  have  answered  In 
the  negative. 

For  the  error  pointed  out,  the  case  must  be 
reversed  and  remanded  for  a  new  trial. 

HOLCOMB,  C.  J.,  and  MOUNT,  FULLEB- 
TON,  and  PARKER,  JJ.,  concur. 


JONES-SCOTT  CO.  ▼.  ELLENSBURQ 
MILUNG  CO.     (No.  15359.) 

(Supreme  Ck>urt  of  Washington.    Aug.  6.  1919.) 

1.  rBATJDS,  Statdte  or  «=»118(3)— Wbittxn 
Contract— Lettebs. 

A  written  contract  of  sale  satisfying  the 
statute  of  frauds  may  be  gathered  from  letters 
passing  between  the  parties. 

2.  riiAPDs,  Statdtb  or  ®=>118(3)— WarnEN 

CONTBACT  or  SAIX— liETTKBS. 

Letters  between  the  seller  and  buyer  of 
wheat  held  to  constitute  a  complete  contract 
in  writing  sufficient  to  satisfy  Uie  statute  of 
frauds. 

3.  Sales  «s>377— Action   by  Selub— Com- 
plaint—Tkndkb  or  Pebfobmance. 

In  an  action  by  the  seller  of  wheat  for 
damages  because  the  buyer  failed  to  perform 
its  contract  of  purchase,  complaint  held  suffi- 
cient to  allege  a  performance  or  tender  of  per- 
formance by  the  seller. 

Department  2. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; John  B.  Davidson,  Judge. 

Action  by  the  Jones-Scott  Company  against 
the  Ellensburg.  Milling  (Company.  From 
judgment  dismissing  the  action,  plaintiff  ap- 
peals.   Reversed,  and  cause  remanded: 

Gose  &  Crowe,  of  Walla  Walla,  and  Hovey 
ft  Hale,  of  Ellensburg,  for  appellant. 

Austin  Mires,  of  Ellensburg,  and  Carroll 
B.  Graves,  of  Seattle,  for  respondent. 

MOUNT,  J,  This  action  was  brought  to 
recover  damages  because  defendant  failed 
and  refused  to  carry  out  a  contract  for  the 
purchase  of  10,000  bushels  of  wheat.  When 
the  original  complaint  was  filed  the  defend- 
ant demanded,  and  was  furnished  with,  a 
bill  of  particulars,  setting  out  the  contract 
relied  upon.     This  bill  of  particulars  con- 
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Blsted  of  foar  letteis  written  between  the 
parties,  as  follows: 

"Antrust  13,  1917. 

"Ellensburg  Milling  Company,  EUensburg, 
Washington — Gentlemen:  Attention  Mr.  Helm. 
We  confirm  sale  of  10,000  bushels  of  Blue  stem 
on  the  11th  at  $2.44  f.  o.  b.  cars  Eureka  Flat 
points,  nnderstanding  that  we  are  to  carry  you 
on  this  wheat  at  7%  and  yon  to  send  ns  your 
check  of  $1,000  as  margin  and  as  per  our  phone 
conversation  with  you  Saturday  morning  yon 
were  to  have  sent  us  the  check  that  day. 

"As  the  mail  did  not  bring  it  in  we  suppose 
you  overlooked  this.  Kindly  mail  ua  your 
check   and'  oblige, 

'Tours  very  truly,      Jones-Scott  Co. 

"[Signed]    By  H.  B.  Kershaw." 

"August  27,  1917. 
"EUensburg  Milling  Company,  EUensburg, 
Washington — Gentlemen:  Attention  Mr.  Helm. 
When  you  were  here  Uttle  over  a  week  ago 
you  advised  that  yon  would  remit  us  $1,000 
on  account  in  three  days  or  by  Wednesday  of 
last  week.  We  have  put  out  something  over 
$24,000  for  your  account  and  we  think  it  is 
up  to  you  to  mail  us  this  check. 

"Tours  very  truly,      Jonfis-Scott  Co. 

"[Signed]    By  H.  B.  Kershaw." 

"August  28,  1917. 
"Jones-Scott  Co.,  Walla  Walla,  Wash.— Gen- 
tlemen :  Regarding  the  $1,000,  there  was  a 
note  of  $3,000  due  which  we  cleaned  up,  and 
we  cannot  pay  the  $1,000  at  this  time.  We 
have  not  made  arrangements  for  handling  the 
new  crop  yet,  as  our  banker  Lb  \>ut  of  town. 
We  will  pay  tbis,  however,  at  the  earliest  pos- 
sible moment. 

"lours  very  truly,  EUensburg  MUling  Co. 
"[Signed]    By  Helm." 

"October  13,  1917. 

"Jones-Scott  Co.,  WaUa  Walla,  Wash.— Gen- 
tlemen: If  you  will  give  me  time  I  will  take 
the  wheat  bought  from  you  in  August.  Ton 
can  ship  one  car  about  November  1st  and  draw 
sight  draft.    WUl  take  balance  as  fast  as  I  can. 

"EUensburg  MUling  Co.  [Signed]  By  Helm." 

After  this  bill  of  particulars  was  filed  the 
trial  court  sustaiued  a  general  demurrer  to 
the  complaint  The  plaintiff  thereupon  filed 
an  amended  complaint,  substantially  the 
same  as  the  original.  The  trial  court  sus- 
tained a  general  demurrer  to  this  amended 
complaint;  plaintUI  elected  to  stand  upon 
the  allegations  thereof,  and  the  action  was 
dismissed.     PlaintifC  has  appealed. 

[1]  It  is  argued  by  the  respondent  that 
the  writings  set  forth  above,  relied  upon  by 
the  appellant,  do  not  constitute  an  enforce- 
able agreement  under  the  statute  of  frauds, 
for  the  reason  that  no  memorandum  was 
signed  by  the  respondent  containing  the 
terms  of  the  alleged  contract,  nor  were  the 
terms  contained  in  the  writings  signed  by 
the  appellant  ever  accepted  or  agreed  to  in 
writing  by  the  respondent.  There  can  be  no 
doubt  of  the  rule  that  a  written  contract 
may  be  gathered  from  letters  passing  be- 


tween the  parties.    Underwood  v.  Stack,  15 
Wash.  497,  46  Pac.  1031. 

As  vms  said  In  Ryan  v.  United  States,  13C 
U.  S.  68,  at  page  83,  10  Sup.  Ct.  913,  at  page 
918  (34  li.  Ed.  447): 

"The  principle  is  well  established  that  a  com- 
plete contract  binding  under  the  statute  of 
frauds  may  be  gathered  from  letters,  writings 
and  telegrams  between  the  parties  relating  to 
the  subject-matter  of  the  contract,  and  so. 
connected  with  each  other  that  they  may  be 
fairly  said  to  constitute  one  paper  relating  to 
the  contract." 

[2]  Referring  now  to  these  letters:  The 
first  one,  dated  August  13,  1917,  from  Jones- 
Scott  Company  to  EUensburg  MUling  Com- 
pany said: 

"We  confirm  sale  of  10,000  bushels  of  Blue 
stem  on  the  11th  at  $2.44  f.  o.  b.  cars  Eureka 
Flat  points,  understanding  that  we  are  to  carry 
you  on  this  wheat  at  7%  and  yon  to  send  as 
your  check  of  $1,000  as  margin.    •    •    •  " 

Two  weeks  later,  on  August  the  27th,  the 
Jones-Scott  Company  again  wrote  to  the  El- 
lensburg  Milling  Company,  saying: 

"When  you  were  here  little  over  a  week  ago 
you  advised  that  you  would  remit  us  $1,000 
on  account  in  three  days  or  by  Wednesday  of 
last  week.  We  have  put  out  something  over 
$24,000  for  your  account  and  we  think  it  is 
up  to  you  to  mail  via  this  check." 

Upon  the  next  day  the  EUensburg  Milling 
CJompany  answered  that  letter,  saying: 

"Regarding  the  $1,000,  there  was  a  note  of 
$3,000  due  which  we  cleaned  up,  and  we  can- 
not pay  the  $1,000  at  this  time.  We  have  not 
made  arrangements  for  handling  the  new  crop 
yet,  as  our  banker  is  out  of  town.  We  wiU 
pay  this,  however,  at  the  earUest  possible  mo- 
ment" 

Up  to  this  point  there  was  apparently  no 
acknowledgment  of  the  alleged  contract  by 
the  EUensburg  MilUng  Company,  though 
there  is  a  statement  evidently  referring  to 
the  letter  of  the  Jones-Scott  Company,  writ- 
ten the  day  before,  in  which  they  agree  to 
pay  the  $1,000  therein  mentioned  at  the 
earliest  possible  moment.  Two  months 
thereafter  the  EUensburg  MiUlng  Company 
wrote  to  the  Jones-Scott  Company,  saying: 

"If  yoo  will  give  me  time  I  wiU  take  the  wheat 
bought  from  you  in  August  You  can  ship  one 
car  about  November  1st  and  draw  sight  draft 
WiU  take  balance  as  fast  as  I  can." 

We  think  there  can  be  no  doubt  that  tbis 
letter  refers  to  the  contract  mentioned  by 
the  Jones-Scott  Company  on  August  13th. 
If  this  letter  had  been  dated  the  next  day, 
or  within  a  few  days  after  August  13th, 
there  could  be  no  escape  from  the  conclusion 
that  it  referred  to  that  letter  and  was  in 
answer  to  it;  for  it  says:  "I  wlU  take  the 
wheat  bought  from  you  in  August."    The  re- 
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spondent,  In  reference  to  tbls  letter,  says 
that  It  makes  no  reference  to  the  memoran- 
dum of  appellant  of  August  13th,  and  ac- 
cepts no  terms  proposed  by  the  appellant, 
but  makes  a  counter  proposition  which  ap- 
pellant seems  to  have  turned  down,  as  It  is 
not  again  referred  to.  The  only  counter 
proposition  which  we  gather  from  this  let- 
ter Is  contained  In  the  words,  "If  you  will 
give  me  time."  By  the  letter  of  August  the 
13th  from  the  Jones-Scott  Company  to  the 
EUensburg  Milling  Company  time  was  pro- 
vided for,  and  we  think  this  letter  of  Octo- 
ber 13th  makes  n^  change  in  the  terms  of 
the  contract,  and  expressly  accepts  the  terms 
referred  to  In  the  letter  of  August  13th.  We 
are  of  the  opinion,  therefore,  that  these  two 
letters  taken  together  constituted  a  complete 
contract  between  these  parties  sufficient  to 
take  the  contract  without  the  statute  of 
frauds.  The  Intervening  letters  of  August 
27th  and  2Sth,  while  not  directly  acknowl- 
edging the  contract  did  not  accept  It  The 
one  dated  the  28th  In  substance  stated  that 
respondent  was  not  ready  at  that  time  to 
pay  the  thousand  dollars  or  to  receive  the 
grain.  The  letter  of  October '13th  expressly 
acknowledges  the  contract,  "If  you  will  give 
me  time.  •  •  •"  These  two  letters  clear- 
ly made  a  contract  between  the  parties,  with 
all  the  necessary  terms  and  conditions. 

[3]  Respondent  further  argues  that  the 
complaint  does  not  show  a  performance  of 
the  contract  or  tender  of  performance.  Up- 
on this  question  the  amended  complaint  al- 
leges that  appellant  bought  the  10.000  bushels 
of  blue  stem  wheat  at  Eureka  Flat  points 
in  Walla  Walla  county  for  the  purpose  of 
supplying  respondent  therewith  upon  Its  de- 
mand therefor ;  that  appellant  held  the  grain 
subject  to  respondent's  demand  therefor  at 
that  place  until  respondent,  on  the  7th  day 
of  January,  1918,  repudiated  and  disavowed 
the  contract  and  refused  further  to  be  bound 
thereby  or  to  receive  the  wheat.  This  al- 
legation was  clearly  sufficient  to  show  that 
the  appellant  purchased  and  held  the  wheat 
for  the  respondent,  and  that  respondent 
refused  to  accept  It  It  is  true  the  con- 
tract set  out  In  these  letters  does  not  state 
the  time  at  which  the  wheat  should  be  de- 
livered; but  where  no  time  is  stated  in  the 
contract  delivery  may  be  made  within  a 
reasonable  time.  Menz  Lumber  Co.  v.  Mc- 
Neeley  &  Co.,  58  Wash.  223.  108  Pac.  621,  28 
L.  R.  A.  (N.  S.)  1007. 

We  are  satisfied  that  the  complaint  stated 
a  cause  of  action,  and  that  the  trial  court 
was  in  error  in  sustaining  the  demurrer. 

The  judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

HOLCOMB,  C.  J.,  and  PARKBR,  FUL- 
LERTON,  and  BRIDOKS,  JJ.,  concur. 


STATE  ex  rel.  GOVAN  v.  CLAUSEN,  State 
Auditor. 

STATE  ex  rel.  RYDSTROM  v.  SAME. 

(Nos.  16414,  16415.) 

(Supreme  Court  of  Washington.    Aug.  6,  1019.) 

1.  States  ®=>131— Claims  aoainst  State— 
Appbopbiations. 

Although  by  Constitution  and  an  act  in 
pursuance  thereof  the  state  has  agreed  it  may 
be  sued,  nevertheless  it  has  the  power  without 
litigation  to  provide  for  compensation  on  ac- 
count of  services  rendered  or  material  furnished 
for  its  benefit  by  making  an  appropriation 
therefor. 

2.  Constitutional  Law  «=»70(1)— Validity 
or  Statute— Review  by  Cotjbt. 

Where  the  Legislature  (Laws  1919,  p.  299) 
makes  an  appropriation  of  money  for  relief  of 
a  certain  person  "for  services  performed  and 
material  fumiBbed,"  the  court  cannot  go  be- 
hind the  statute  and  hear  evidence  to  determine 
whether  or  not  any  services  were  performed  or 
materials  furnished,  as  one  branch  of  the  gov- 
ernment cannot  impeach  the  judgment  of  an- 
other and  co-ordinate  branch  of  the  government 
as  triers  of  fact. 

3.  Constitutional  Law  ®=»47— Validitt  of 
Statdte— Review  by  Coubts. 

Declarations  that  statutes  are  invalid  are 
generally  the  results  of  consideration  of  the 
enactments  as  they  appear  upon  their  faces,  or 
influenced  by  facts  within  common  knowledge, 
and  of  which  courts  take  judicial  notice. 

4.  Constxtutional  Law  *=»70(3)  —  Appbo- 
pbiations —  Motive  of  Leoislatube  — 
Fbaud. 

Where  a  Legislature  (Laws  1919,  p.  290) 
made  an  appropriation  to  provide  payment  for 
services  performed  and  materials  furnished  the 
state  by  a  certain  person,  the  court  cannot  in- 
quire into  the  motives  of  the  Legislature  in 
making  the  appropriation,  although  fraud  and 
corruption  are  alleged. 

Department  1. 

Mandamus  by  the  State  in  two  cases,  on 
the  relation  of  Hugh  Govan  and  Arvld  Ryd- 
strom,  to  compel  C.  W.  Clausen,  as  State 
Auditor,  to  issue  warrants  drawn  on  the 
State  Treasurer  in  favor  of  the  relators. 
Writ  ordered  to  issue  in  the  second  case;  and 
in  the  first,  on  certain  conditions. 

T.  F.  Trumbull,  of  Port  Angeles,  for  relator 
Govan. 

Sullivan  ft  Christian,  of  Tacoma,  for  re- 
lator Rydstrom. 

Lindsay  L.  Thompson  and  John  H.  Dun- 
bar, both  of  Olympla,  for  respondent 

MITCH  EXjL^  J.  These  two  cases  were 
presented  together  to  the  court,  and  are  thus 
considered  in  deciding  them.  Each  of  the 
petitions  alleges: 
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"That  at  the  1919  session  of  the  Legislature 
of  the  state  of  Washington  an  act  was  duly 
enacted  by  the  Legislature  and  approved  by  tlie 
Goyernor  March  15,  1919,  being  chapter  128  of 
the  Laws  of  1919,  page  299,  a  copy  of  which 
act  is  as  follows : 

"  'An  act  making  appropriations  for  the  relief 
of  Arvid  Rydstrom  and  David  Govan  for 
services  performed  and  material  furnished. 

"'Be  it  enacted  by  the  Legislature  of  the 
state  of  Washington: 

"'Section  1.  That  the  sum  of  twenty-seven 
thousand  three  hundred  nineteen  dollars  and 
fifty-eight  cents  ($27,319.58)  is  hereby  appro- 
priated from  the  public  highway  fund  for  the 
relief  of  Arvid  Rydstrom  for  services  perform- 
ed and  materials  furnished  the  state,  for  which 
he  has  not  been  paid,  and  the  state  auditor  is 
hereby  authorized  and  directed  to  draw  his 
warrants  upon  the  state  treasury  in  favor  of 
said  Arvid  Rydstrom  in  the  said  amount. 

"'Sec.  2.  That  the  sum  of  twelve  thousand 
dollars  ($12,000.00)  is  hereby  appropriated  from 
the  public  highway  fund  for  the  relief  of  David 
Govan  for  services  performed  and  materials  fur- 
nished the  state,  for  which  he  has  not  been 
paid,  and  the  state  auditor  is  hereby  authorized 
and  directed  to  draw  his  warrants  upon  the 
state  treasury  in  favor  of  said  David  Govan  in 
the  said  amount.' " 

That  In  one  case  tbe  beneficiary  named 
In  the  act,  apd  in  the  other  case  the  legal 
representative  of  the  beneficiary  named 
in  the  act,  made  appUcation  on  June 
13,  1919,  to  respondent  as  state  auditor  for 
a  warrant  drawn  upon  the  state  treasurer 
in  the  amount  due  under  the  terms  of  the 
law;  that  respondent  refused  in  each  case  to 
draw  such  a  warrant,  giving  as  a  reason  his 
doubt  as  to  the  validity  of  the  law ;  and  that 
relator  has  no  plain,  speedy,  or  adequate 
remedy  In  the  ordinary  course  of  the  law. 
Each  prays  for  a  writ  of  mandamus  to  compel 
the  Issuance  of  the  warrant. 

In  the  Govan  Case  respondent  has  filed  an 
ajnswer,''  wherein  he  alleged,  substantially, 
as  follows:  That,  in  October,  1917,  Govan 
entered  Into  a  contract  with  the  state  for 
clearing,  grading,  draining,  and  surfacing  a 
portion  of  state  road  No.  21,  in  accordance 
with  the  plans,  stipulations,  and  specifica- 
tions which  were  made  a  part  of  the  contract. 
That  among  other  things  the  contract  pro- 
vided: 

"Payments  shall  be  made  for  work  and  labor 
performed  and  materials  furnished  under  this 
contract  according  to  the  schedule  of  rates  and 
prices  hereto  attached  and  made  a  part  here- 
of, and  in  no  other  manner  whatsoever.  The 
state  highway  commissioner  shall  determine 
the  unit  quantities  and  proper  classifications  of 
all  work  done  and  materials  furnished  under 
the  provisions  of  this  agreement,  and  his  deter- 
mination thereof  shall  be  final  and  conclusive 
and  binding  upon  the  contractor." 

That  after  entering  upon  the  performance 
of  the  contract  partial  payments  were  made 
as  provided  therein;  that  about  August  10^ 
1918,  Goran  made  an  assignment  of  all  sums 


due  or  to  become  due  under  the  contract,  to 
the  Maryland  Casualty  Company.  That  the 
contract  was  completed  in  October,  1918, 
and  a  final  estimate  of  all  sums  due,  to  wit, 
$8,505.23,  was  made  and  approved  by  Govan; 
that  the  final  estimate  was  approved  by  the 
highway  commissioner  on  February  21,  1919, 
and  in  April,  1919,  state  warrants  therefor 
were  drawn  by  respondent  payable  and  de- 
livered to  the  assignee,  Maryland  Casualty 
Company,  who  accepted  the  same  in  full  and 
complete  payment  of  all  sums  due  Govan  and 
the  casualty  company  by  reason  of  the  as- 
signment referred  to,  and  that  the  warrants 
were  paid  by  tbe  state  treasurer;  that  said 
Govan,  his  executors,  etc.,  hare  been  paid 
In  full  for  all  services  and  material  furnish- 
ed ;  that  by  the  appropriation  the  Legislature 
attempted  to  grant  to  Govan  extra  compensa- 
tion for  the  performance  of  the  services  under 
the  contract  after  the  contract  had  been  en- 
tered into  and  the  services  rendered  in  viola- 
tion of  section  25,  art.  2,  of  the  state  Constitu- 
tion; and  that  said  appropriation  is  Invalid 
for  the  further  reason  that  it  directs  the  ex- 
penditure of  pubUc  money  for  a  private  pur- 
pose and  takes,  the  property  of  the  taxpayers 
without  Just  compensation  and  without  due 
process  of  law  in  violation  of  sections  5  and  7, 
art  8,  and  of  sections  3  and  16,  art  1,  of  the 
state  Constitution,  and  of  the  Fourteenth 
Amendment  to  the  federal  Constitution. 

The  answer  in  the  Rydstrom  Case  Is,  mu- 
tatis mutandis,  essentially  similar.  To  such 
answers  relators,  respectively,  have  filed  de- 
murrers on  the  grounds  as  follows : 

"I.  That  the  court  has  no  jurisdiction  to  de- 
termine or  adjudicate  the  matters  therein  al- 
leged. 

"II.  The  court  has  no  jurisdiction  over  tbe 
subject-matter  and  things  therein  alleged. 

"III.  That  it  affirmatively  appears  that  the 
legislative  department  of  the  state  has  already 
determined  and  adjudicated  the  matters  and 
things  therein  alleged,  and  the  determination 
by  the  Legislature  is  conclusive  upon  the  courts. 

"IV.  That  the  allegations  contained  in  the 
affirmative  answer  are  insufficient  to  constitute 
a  defense  herein." 

[1-3]  Although  by  a  provision  of  tbe  Con- 
stitution and  an  act  of  the  Legislature  in 
pursuance  thereof  the  state  has  agreed  it 
may  be  sued,  nevertheless  it  has  the  power 
without  litigation  to  provide  relief  by  way  of 
compensation  on  account  of  services  rendered 
or  material  furnished  for  its  benefit.  If  this 
Is  in  fact  such  a  law  as  it  purports  upon  its 
face  to  be,  there  can  be  no  question  that  it 
does  not  offend  any  of  the  provisions  of  the 
state  and  federal  Constitutions  invoked  by 
the  Attorney  General.  On  tbe  contrary,  If 
it  does  not  rest  on  such  foundation,  but  vvo- 
ceeds  from  motives  of  tbe  Legislature  in 
spite  of  facts  asserted  in  respondent's  answer, 
it  would  possess  none  of  the  virtues  or  essen- 
tials  of  law  under  applicable  constitutional 
I  limitations.    However,  by  the  demurrers  lu- 


Digitized  by 


Google 


Wash.) 


terposed  relators  contend  that  snch  a  defense 
la  not  available  to  respondent,  &nd  with  that 
contention  .we  agree.  ,  Insisting  there  Is  pow- 
er In  the  court  to  do  so,  respondent  urges  ns 
to  Inquire  Into  the  allegations  of  fraud  set 
out  In  the  answers  and  to  set  aside  the  re- 
lief appropriation  If  those  allegations  shall  be 
established  by  the  evidence.  Exactly  what  Is 
soQgbt  by  respondent  Is  to  have  the  courts  as 
triers  of  facts,  impeach  the  Judgment  of  an- 
other and  coK>rdinate  branch  of  the  govern- 
ment, as  triers  of  facts.  In  declining  to  do 
so  we  rejj^ot  alone  upon  a  consideration  of 
the  well^Bpgnized  delicacy  of  judicial  In- 
terferenj^Kith  legislative  powers,  but  also 
upon  the  cold  and  manifest  reason  that  by 
the  clearly  defined  and  respected  form  of 
co-ordinate  departments  of  our  government 
we  have  no  power  to  do  so.  Courts  may  de- 
clare legislative  enactments  invalid  in  some 
cases,  but  not  because  Judicial  power  Is  supe- 
rior In  degree  or  dignity  to  the  legislative; 
and  It  will  be  found,  according  to  the  general 
rule,  that  snch  declarations  are  the  results 
of  consideration  of  the  enactments  as  they 
appear  upon  their  faces,  or  Influenced  by 
facts  within  common  knowledge  and  of  which 
courts  take  Judicial  notice.  State  v.  Sqmer- 
vllle,  67  Wash.  638,  122  Pac.  324;  Stev^son 
V.  Ck)lgan,  91  Cal.  649,  27  Pac.  1069,  14  L.  R. 
A.  459,  25  Am.  St  Rep.  230.  The  act  in  ques- 
tion is  fair  upon  its  face.  Such  an  appropria- 
tion should  rest  upon  facts  Justifying  the  re- 
lief granted,  which  is  the  case  here,  for,  as 
was  said  in  Farqubarson  ▼.  Xeargin,  24  Wash. 
549,  64  Pac.  717: 

"If  evidence  was  required  of  a  fact,  it  must 
be  supposed  that  it  was  before  the  Legislature 
when  the  act  was  passed;  and,  if  any  special 
finding  was  required  to  warrant  the  passage  at 
the  particolar  act,  it  would  seem  that  the  pab- 
sage  of  the  act  itself  might  be  held  equivalent 
to  such  finding." 

See,  also,  Cooley,  Constitutional  Limita- 
tions (7tli  Ed.)  257;  State  ex  rel.  Attorney 
General  v.  County  of  Dorsey,  28  Ark.  379; 
Bumsey  v.  People,  19  N.  X.  48. 

[4]  Still  further.  If  the  test  of  the  act  it- 
self be  examined  and  applied,  the  same  re- 
sult will  be  reached;  for  it  says:  "For  serv- 
ices performed  and  materials  furnished  the 
state  for  which  he  has  not  been  paid."  Con- 
cerning the  subject  of  inquiry  by  the  courts 
Into  legislative  motives  and  facts  upon 
which  their  enactments  rest.  Judge  Cooley, 
In  his  work  on  Constitutional  Limitations 
{7th  Ed.)  at  page  258,  immediately  following 
a  statement  essentially  the  same  as  that  Just 
above  quoted  from  Farquharsou  v.  Teargln, 
has  well  said: 

"And  although  It  has  sometimes  been  urged 
at  the  bar  that  the  courts  ought  to  inquire  into 
the  motives  of  the  Legislature  where  fraud  and 
corruption  were  alleged,  and  annul  their  ac- 
tion if  the  allegations  were  established,  the  ar- 
gument has  in  no  case  been  acceded  to  by  the 
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judiciary,  and  they  have  never  allowed  the  in* 
quiry  to  be  entered  upon." 


A  few  of  the  leading  cases  may  be  cxamlu- 
ed.  Farquharson  v.  Teargin,  supra,  was  a 
case  Involving  a  special  act  of  the  Legisla- 
ture creating  a  new  county.  The  Constitu- 
tion (section  8,  art  11)  declares  that: 

"No  new  county  shall  be  established  which 
shall  reduce  any.  county  to  a  population  less 
than  four  thousand,  nor  shall  a  new  county 
be  formed  containing  a  less  population  than 
two  thousand." 

An  attempt  was  made  In  the  case  to  show 
that  these  provisions  had  been  violated  by 
the  act  creating  Ferry  county.  The  court, 
in  deciding  that  the  legislative  finding  as  to 
the  facts  was  conclusive,  and  quoting  from 
another  authority,  said: 

"The  legal  presumption,  therefore,  is  that, 
when  the  act  creating  the  county  of  Ferry  was 
passed,  these  facts  had  been  proved  to  the  satis- 
faction of  the  Legislature;  otherwise,  tliat  l>ody 
would  not  and  could  not  have  passed  the  act 
All  of  the  members  of  the  Legislature  were 
sworn  to  support  the  Constitution  of  the  state, 
and  it  is  not  to  be  presumed  that  the  Legisla- 
ture would  violate  their  oath  of  office  by  pass- 
ing the  act,  without  the  proof  necessary  to  en- 
able them  to  do  so.  The  act  appears  to  have 
been  approved  by  the  Governor,  and  the  same 
presumption  attaches  to  his  act  of  approval. 
As  was  said  by  the  Supreme  Court  of  West 
Virginia  in  Lusher  v.  Sdtee,  4  W.  Va.  11: 

"  'To  ezerdae  the  power,  the  legislature  must 
inform  itself  of  the  existence  of  the  facts  pre- 
requisite to  enable  it  to  act  on  the  subject 
How  it  shall  do  so,  and  on  what  evidence,  the 
Legislature  alone  must  determine;  and,  when 
so  determined,  it  must  conclude  further  inquiry 
by  all  other  departments  of  the  government; 
and  the  final  action  terminating  in  an  act  of 
legislation  in  due  form  must  of  necessity  pre- 
suppose and  determine  all  the  facts  prerequi- 
site to  the  enactment;  and  that  too,  as  fully 
and  as  effectually  as  a  final  judgment  of  a 
competent  judicial  tribunal  of  general  jurisdic- 
tion would  do  in  like  case.' " 

Continuing,  we  said: 

"Courts,  in  considering  snch  acts,  unless  con- 
trary facts  appear  affirmatively  in  the  act  un- 
der consideration,  must  assume  that  legislative 
discretion  has  been  properly  exercised." 

In  the  case  of  Barker  v.  State  Fish  Com- 
mission, 88  Wash.  73,  152  Pac.  537,  Ann. 
Cas.  1917D,  810,  the  plaintiff  sought  to  en- 
Join  defendants  from  enforcing  the  provi- 
sions of  the  Fisheries  Code  of  1915  on  the 
ground  that  the  law,  if  enforced,  would  deny 
to  liiui  and  all  other  gill-net  fishermen  privi- 
leges and  immunities  granted  to  others.  In 
violation  of  article  1,  {  12,  of  the  state  Con- 
stitution and  of  the  Fourteenth  Amendment 
to  the  federal  Constitution.  A  demurrer  to 
the  complaint  opened  the  way  for  a  discus- 
sion by  the  court  of  plalntUTs  contention 
that    the   complaint   presented    a    condition 
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calling  tor  the  taking  of  evidence  In  court, 
concerning  which  it  was  said,  at  page  80  o£ 
88  Wash.,  at  paste  539  of  152  Pac.  (Ann.  Cas. 

1917D,  810): 
t 
"The  suggestion  that  the  court  should  hear 
evidence  touching  the  question  of  the  constitu- 
tionality of  a  statute  is  somewhat  startling 
when  the  possible  far-reaching  effect  of  such 
a  course  is,  upon  reflection,  rendered  apparent. 
Manifestly,  such  is  not  the  rule,  as  has  been 
clearly  pointed  out  in  numerous  decisions, 
among  which  arc  Stevenson  v.  Colgan,  91  Cal. 
649,  27  Pac.  1089,  25  Am.  St.  [Rep.]  230,  14 
L.  R.  A.  459;  Pittsburgh,  0.,  C.  &  St  L,  R. 
Co.  V.  State,  180  Ind.  245,  102  N.  B.  25,  L.  R. 
A.  1915D,  458,  and  notes." 

Other  cases  In  this  court,  not  further  re- 
ferred to,  while  possibly  not  so  nearly  In 
point,  declare  principles  In  harmony  with 
these  views. 

The  case  of  Stevenson  v.  Colgan,  referred 
to  In  the  case  of  Barker  v.  State  Fish  Com- 
mission, was  similar  to  the  present  case. 
The  Legislature  of  California,  had  passed  a 
law  for  the  relief  of  Stevenson,  appropriating 
$125  per  month  for  21  months,  wlilch  he 
sought  to  enforce.  The  answer  alleged  that 
Stevenson  never  had  any  claim  against  the 
state,  and  that  the  appropriation  was  intend- 
ed as  a  gift,  and  then  set  up  the  fact  that 
work  on  his  own  responsibility  In  surveying 
and  charting  a  bay  and  certain  rivers  in 
California  constituted  the  foimdation  of  the 
alleged  claim.  The  answer  appealed  to  pro- 
visions of  the  state  Constitution,  which  pro- 
hibited the  Legislature  from  making  a  gift 
to  any  individual,  and  which  also  provided 
tliat  the  Legislature  should  have  no  power 
to  grant  any  extra  compensation  or  allow- 
ance to  any  officer,  agent,  servant,  or  cop- 
tractor^  after  services  had  been  rendered  or 
a  contract  entered  Into  and  performed  whol- 
ly or  in  part.  The  court,  after  referring  to 
the  abuses  the  proA-lsions  of  the  Constitution 
were  intended  to  reach,  and  stating  that  if 
the  facts  as  alleged  in  the  answer  were  true 
the  act  of  the  legislature  ought  never  to 
have  been  passed,  said : 

"But  these  facts  do  not  appear  upon  the  face 
of  the  act  itself,  and  the  question  is  thus  pre- 
sented whether  it  is  competent  for  the  court 
in  this  or  any  form  of  action  to  receive  evidence 
aliunde  to  establish  such  facts,  and  thus  to 
impeach  and  overthrow  a  law  which,  upon  its 
face  and  independent  of  proof,  is  presumptively 
valid." 

Further  on  the  court  said: 

"In  our  opinion,  the  question  which  we  have 
stated  as  the  one  for  decision  here  must  be  an- 
swered in  the  negative.  While  the  conrts  have 
undoubted  power  to  declare  a  statute  invalid, 
when  it  appears  to  them  in  the  course  of  judicial 
action  to  be  in  conflict  with  the  Constitution, 
yet  they  can  only  do  so  when  the  question 
arises  as  a  pure  question  of  law,  unmixed  with 
matters  of  fact  the  existence  of  which  must  be 
determined  upon  a  trial,  and  as  the  result  of. 


It  may  be,  conflicting  evidence.  When  the  right 
to  enact  a  law  depends  upon  the  existence  of 
facts,  it  is  the  duty  of  the  Legislature  before 
passing  the  biU,  and  of  the  Governor  before  ap- 
proving it,  to  become  satisfied  in  some  appro- 
priate way  that  the  facts  exist;  and  no  au- 
thority is  conferred  upon  the  courts  to  hear 
evidence  and  determine,  as  a  question  of  fact, 
whether  these  co-ordinate  departments  of  the 
state  government  have  properly  discharged  such 
duty.  The  authority  and  duty  to  ascertain  the 
facts  which  ought  to  control  legislative  action 
are,  from  the  necessity  of  the  case,  devolved  by 
the  Constitution  upon  those  to  id|Dm  it  has 
given  the  power  to  legislate,  and  1^^  decision 
that  the  facts  exist  is  conclusi^Htpon  the 
courts,  in  the  absence  of  an  ezpliCR  provision 
in  the  Constitution  giving  the  judiciary  the 
right  to  review  such  action.  We  therefore  hold 
that,  in  passing  upon  the  constitutionality  of 
a  statute,  the  court  must  confine  itself  to  a 
consideration  of  those  mattjers  which  appear 
upon  the  face  of  the  law,  and  those  facts  of 
which  it  can  take  judicial  notice." 

The  reason  why  the  motive  or  purpose  of 
the  Legislature,  In  adopting  laws,  may  not 
be  Inquired  into  by  the  courts  is  full;  and 
lucidly  expressed  in  the  case  of  McCray  v. 
United  States,  195  U.  S.  27,  at  pages  54  and 
55,  ii  Sup.  Ct.  769,  776  (49  L.  Ed.  78,  1  Ann. 
Cas.  561),  as  follows: 

"The  proposition,  if  sustained,  would  destroy 
all  distinction  between  the  powers  of  the  respec- 
tive departments  of  the  government,  would  put 
an  end  to  that  confidence  and  respect  for  each 
other  which  it  was  the  purpose  of  the  Consti- 
tution to  uphold,  and  would  thus  be  fuU  of 
danger  to  the  permanence  of  our  institutions. 
*    •    • 

"It  is,  of  course,  true,  as  suggested,  that,  if 
there  be  no  authority  in  the  judiciary  to  re- 
strain a  lawful  exercise  of  power  by  another 
department  of  the  government,  where  a  wrong 
motive  or  purpose  has  impelled  to  the  exertion 
of  the  power,  abuses  of  a  power  conferred  may 
be  temporarily  effectual.  The  remedy  for  this, 
however,  lies,  not  in  the  abuse  by  the  judicial 
authority  of  its  functions,  but  in  the  people, 
upon  whom,  after  all,  under  our  institutions, 
reliance  must  be  placed  for  the  correction  of 
abuses  committed  in  the  exercise  of  a  lawful 
power." 

The  Attorney  General,  crltidzlng  the  rule 
announced  In  Stevenson  v.  Colgan,  supra, 
says: 

"The  court  contradicts  itself  in  the  same 
paragraph  because  if  it  takes  an  aplidt  provi- 
sion in  the  Constitution  to  empower  the  cotwt  to 
ascertain  facts  upon  which  the  legislative  ac- 
tion was  based,  then  certainly  it  would  require 
constitutional  authority  to  enable  the  court  to 
take  judicial  notice  either  of  those  facts  or  of 
such  other  facts  as  the  court  might  deem  ma- 
terial." 

In  respect  to  a  Judicial  review,  there  Is  a 
vast  difference  between  the  finding  by  the 
Legislature  of  the  existence  of  facta  of  a 
disputable  sort  and  a  declaration  by  It  at- 
tempting to  establish  a  right  or  prohibit  a 
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wrong  dependent  npon  the  existence  of  facta 
of  a  character  with  reference,  to  which  there 
can  be  no  dispute.  This  Is  clearly  Illustrated 
by  the  case  of  Zimmerman  v.  Brooks,  118 
Ky.  85,  80  S.  W.  443,  cited  by  respondent. 
It  InvolTed  the  vdlldity  of  an  act  of  the  Leg- 
islature of  Kentucltj'  creating  a  new  count}-, 
the  area  of  which  was  described  In  the  act 
by  metes  and  bounds,  and  taken  from  the 
territory  of  three  counties  theretofore  es- 
tablished. The  Constitution  of  that  state 
provided : 

"No  new  county  sball  be  created  by  the  Gen- 
eral Assembly  which  will  reduce  the  county  or 
counties,  or  either  of  them,  from  which  it  shall 
be  taken,  to  less  area  than  four  hundred  square 
miles,  nor  shall  any  county  be  formed  of  less 
area.    •    •    •" 

The  conrt.  In  effect,  held  the  act  invalid 
because  the  area  Included  within  the  calls 
of  the  description  showed  the  new  county 
attempted  to  be  created  would  contain  less 
than  400  square  miles,  and  that  It  would  re- 
dace  the  area  of  counties,  of  which  it  must 
take  Judicial  knowl^ge,  from  which  it  was 
taken,  to  less  than  400  square  miles.  In 
such  a  case  It  Is  apparent  the  validity  of  the 
law  appeared  upon  the  face  of  the  act  and 
other  acts  of  the  Legislature  creating  the 
old  counties,  of  which  by  all  authority  the 
court  must  take  Judicial  notice,  to  the  same 
effect  as  If  the  former  acts  creating  the  old 
counties  were  a  part  of  the  act  nnder  con- 
sideration to  the  same  extent  as  If  rewrit- 
ten therein.  It  Is  true  that  after  thus  prac- 
tically deciding  the  case  the  court.  In  resting 
its  Judgment,  preferred  to  go  further  and 
allow  the  filing  of  a  petition  In  Intervention 
by  one  of  the  old  counties,  which  presented 
questions  of  fact  requiring  a  Judicial  inquiry, 
bnt  for  the  expressed  reason  that  a  county, 
such  as  the  Intervener,  being  a  corporation, 
its  rights  are  as  sacred  as  any  other  rights 
guaranteed  by  the  Constitution  to  other  cor- 
porations or  private  persons,  and  that  the 
statute  tf  allowed  to  stand  would,  under  the 
situation,  prejudice  Its  private  rights,  and 
likened  it  to  a  case  of  attempting  to  take 
private  property  for  public  purposes  without 
Just  compensation.  This,  like  the  rate  cases 
relied  on  by  the  respondent,  refers  to  an  en- 
tirely different  class  of  cases  which  involve 
private  rights  alone,  and  are  protected  by 
the  due  process  of  law  clauses  of  the  state 
and  federal  Constltutiona 

The  case  of  County  of  Cook  v.  Industrial 
School  for  Girls,  125  111.  540,  18  X.  K.  183, 
1  L.  R.  A.  437,  8  Am.  St  Bep.  386,  is  one  in 
wlilch    the    statute   involved    contained   no 


finding  of  fact  whatever,  and  by  Its  nature 
and  terms  required  none  by  the  Legislature 
or  the  court.  It  was  one  making  an  appro- 
priation to  take  care  of  dependent  girls. 
The  controversy  was  whether  or  not  the 
plaintiff,  a  religious  institution  was  en- 
titled to  collect  pay  for  the  care  of  such  girls 
because  of  the  inhibition  of  section  3,  art  8, 
of  the  Illinois  Constitution  against  any  pay- 
ment from  public  funds  in  aid  of  any  sec- 
tarian institution. 

Respondent  urges  upon  our  consideration 
the  case  of  State  ex  rel.  Consolidated  Stone 
Co.  V.  Houser,  126  Wis.  256,  104  N.  W.  77, 
110  Am.  St  Rep.  824.  It  was  a  case  in 
which  the  Legislature  had  made  an  appro- 
priation to  pay  for  material  used  in  the  con- 
struction of  a  public  bnildlng.  Upon  refusal 
of  the  secretary  of  state  to  Issne  a  warrant 
the  beneficiary  brought  an  action  to  compel 
blm  to  do  so.  The  trouble  with  the  case,  for 
the  purpose  of  throwing  any  light  upon  our 
present  inquiry,  is  that  In  the  petition  for  a 
writ  of  mandamus  the  relator  with  much  de- 
tail set  out  a  state  of  facts  which  it  was 
claimed  by  the  petitioner  induced  the  Legis- 
lature to  pass  the  act, '  which  conclusively 
showed  that  the  act,  as  the  court  said,  "was 
merely  an  attempt  to  donate  from  the  pub- 
lic treasury  the  amounts  therein  mentioned 
to  the  private  persons  therein  named  in  pay- 
ment of  Mr.  Bentley's  private  indebtedness 
to  them."  The  court  held  the  appropriation 
act  invalid,  but  in  doing  so  received  no  evi- 
dence, but  simply  took  the  statute  to  mean 
what  petitioner  alleged  It  meant,  nor  did  it 
discuss  the  question  of  a  Judicial  review  of 
legislative  findings  of  fact  necessary  to  sup- 
port an  appropriation  for  the  relief  of  an 
individual. 

Other  cases  dted  by  respondent  have  been 
examined  by  us,  but  are  not  discussed  here- 
in because  not  applicable  to  the  particular 
question  in  this  case. 

We  conclude  that  the  appropriation  act  in 
question  is  a  valid  one,  and  in  the  Rydstrom 
Case  the  writ  will  issue  as  prayed  for. 
In  the  Govan  Case  we  notice  the  answer  of 
respondent  denies  the  death  of  David  Govan, 
the  beneficiary  under  the  act,  and  denies  the 
representative  character  of  relator,  Hugh 
Ckrvan,  whldi  present  issues  of  fact  to  be 
tried  out  If  the  issues  are  more  than 
formal,  upon  advice  to  that  effect  an  order 
will  be  made  for  trial;  otherwise  the  writ 
will  issue  in  the  Govan  Case  as  prayed  for. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 
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STATE  ex  rd.  LISTER  v.  CLAUSEN,  State 
Auditor.    (No.  1B441.) 

(Supreme  Court  of  Washington.    Aug.  6, 1919.) 

States  «=3l31— Affbofbiations  to  Individ- 
UAXS— Vauditt. 
The  appropriation  of  $5,(X)0  from  the  gen- 
eral fund  by  the  Laws  1919,  p.  687,  for  the 
relief  of  Ernest  Lister,  was  valid  and  enforcea- 
ble, although  the  nature  of  services  or  value_  giv- 
en to  the  state  by  Lister  is  not  stated  therein. 

Department  2. 

rroceedlngs  In  mandamaa  by  the  State  of 
Washington,  on  the  relation  of  Alma  Lister, 
executrix  of  the  last  will  and  testament  of 
Ernest  Lister,  deceased,  to  compel  0.  W. 
Clausen,  as  auditor  of  the  State  of  Washing- 
ton, to  Issue  a  warrant.    Writ  granted. 

Bayden,  Langhorne  &  Metzger,  of  Tacoma, 
for  relator. 

Lindsay  L:  Thompson,  of  Olympta,  for  re- 
spondent. 

PARKER,  J.  The  relator  seeks  a  writ  of 
mandate  from  this  court  to  compel  the  state 
auditor  to  issue  his  warrant  for  the  sum  of 
$5,(X)0  against  the  general  fund  of  the  state, 
payable  to  her  as  executrix  of  the  last  will 
and  testament  of  Ernest  Lister,  deceased, 
resting  her  claim  thereto  upon  an  Item  in  the 
general  appropriation  act  passed  by  the 
Legislature  of  1919,  reading  as  follows: 

From  the  General  Fund. 

For  the  relief  of  Ernest  Lister $5,0(X>.00 

Laws  1919,  p.  687. 

It  Is  admitted  that  since  the  passage  of 
that  act  Ernest  Lister  has  died,  and  that  the 
relator  is  now  the  duly  appointed  and  qual- 
ified executrix  of  his  last  will  and  testament, 
with  power  to  administer  the  whole  of  bis 
estate.  Our  recent  decision  In  the  cases  of 
State  ex  rel.  Govan  v.  Clausen,  and  State 
ex  reL  Rydstrom  t.  Clausen,  183  Pac.  115, 
wherein  the  question  of  the  validity  and 
constitutionality  of  similar  appropriations 
was  Involved  and  reviewed  at  length, 
is,  we  think,  controlling  of  the  law  of 
this  case.  The  only  difference  between 
this  appropriation  and  the  ones  involved 
in  those  cases  is  that  in  those  appro- 
priations (Laws  1919,  p.  299)  the.  nature  of 
the  service  rendered  to  the  state  by  the  ones 
to  whom  the  relief  was  granted  was  briefly 
stated  in  the  act  of  appropriation ;  while  in 
this  appropriation  the  nature  of  the  sofvice 
or  value  given  to  the  state  by  the  one  to  whom 
the  relief  is  granted  Is  not  stated  in  the  act 
of  appropriation.  We  think,  however,  that 
the  reasons  given  in  that  decision  for  the 
sustaining  of  the  appropriations  are  equally 
applicable  and  controlling  In  favor  of  the 
relator  in  this  case.    We  conclude  that  the 


writ  must  be  granted  as  prayed  for.    It  is 
so  ordered. 

HOLCOMB,  C.  J.,  and  MAIN,  BRIDGES, 
and  MACKINTOSH,  JJ.,  concur. 


ROSSI  ▼.  REX  CONSOL.  MINING  CO. 
(No.  15427.) 

(Supreme  Court  of  Washington.    Aug.  19, 
1919.) 

1.  COBPOBATIONS    «=»150— "DrVIDEWD." 

Assets  of  dissolved  corporation  which  board 
of  directors  authorized. to  be  distributed  to  its 
stockholders  according  to  law  was  not  a  divi- 
dend, a  "dividend,"  when  spoken  of  in  refer- 
ence to  an  existing  corporation  and  not  one  be- 
ing closed  up  and  dissolved,  being  funds  which 
the  corporation  sets  apart  from  its  profits  to  t>e 
divided  among  its  members. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Divi- 
dend.] 

2.  COBPOBATIONS     «=»155(4)   —   DiTIOXNDS  — 

Contbact  OF  Sale  of  Stock. 
Where  a  contract  of  sale  of  shares  of  capital 
stock  of  a  corporation  is  placed  in  escrow  with- 
out any  reference  being  made  to  dividends,  the 
vendee  is  entitled  to  dividends  accruing  to  the 
stock  while  in  escrow,  upon  payment  of  the  pur- 
chase price. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County ;  Bruce  Blake,  Judge. 

Action  by  Herman  J.  Rossi  against 
Charles  Hussey,  in  which  the  Rex  Consoli- 
dated Mining  Company  intervened.  From  an' 
adverse  Indgment,  the  plaintiff  appeals. 
AfiSrmed. 

Rosenhaupt  &  Grant  and  Lucius  G.  Nash, 
all  of  Spokane,  and  A.  B.  Comfort,  of  Port- 
land, Or.,  for  appellant 

Burcham  ft  Blair,  of  Spokane,  for  respond- 
ent 

MOUNT,  J.  Plaintiff  brought  this  action 
to  recover  $2,701.16,  claiming  the  same  as 
dividends  accruing  to'  him  by  virtue  of  his 
ownership  of  243,000  shares  of  the  capital 
stock  of  the  Rex  Mining  Company,  a  cor- 
poration. After  issues  made,  upon  a  trial  of 
the  case  the  court  denied  recovery  to  the 
plain tifr,  and  this  appeal  followed. 

The  facts  are  somewhat  involved  and 
lengthy,  and  we  think  need  not  be  stated. 

The  appellant  presents  two  questions  of 
law:  First,  are  the  assets  of  a  dissolved 
corporation  a  dividend,  where  the  board  of 
directors  authorized  such  assets  to  be  dis- 
tributed to  its  stockholders  according  to 
law?  And,  second,  where  a  contract  of  sale 
of  shares  of  the  capital  stock  of  a  corpora- 
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tlon  Is  made  and  placed  in  escrow  without 
any  reference  being  made  to  dividends  upon 
such  shares  of  stock.  Is  tbe  vendor  entitled  to 
dividends? 

[1]  On  the  first  question  we  think  there  can 
be  no  doubt  that  the  assets  of  a  dissolved  cor- 
poration are  not  distributed  as  dividends,  as 
dividends  are  commonly  known.  Jorguson  T. 
Apex  Gold  Mines  Co.,  74  Wash.  243,  133  Pac. 
465,  46  L.  R.  A.  (N.  B.)  637.  A  dividend, 
when  spoken  of  in  reference  to  an  existing 
corporation,  and  not  one  being  closed  up  and 
dissolved,  Is  understood  as  a  fund  which  the 
corporation  sets  apart  from  Its  profits  to  be 
divided  among  its  members.  7  B.  O.  L.  p.  283. 
Upon  tbe  trial  of  this  case  the  court  con- 
cluded that  the  proceeds  of  the  sale  of  as- 
sets of  a  dissolved  corporation  were  capi- 
tal assets  and  not  a  dividend.  We  are  satis- 
fied the  trial  court  was  right  In  this  condu- 
sl^on. 

[2]  Upon  the  second  question  we  are  satis- 
fied that  the  vendor  was  not  entitled  to  div- 
idends even  if  the  distribution  of  capital 
assets  may  be  held  to  be  a  dividend.  In  7  R. 
C.  L.,  at  page  292,  $  267,  under  the  title  "Cor- 
porations,"  tbe  rule  is  stated  as  follows : 

"As  between  the  vendor  and  vendee  of  shares 
of  corporate  stock,  the  vendee  is  entitled  to  all 
dividends  declared  thereon  after  the  sale  of  tbe 
stock.  According  to  some  courts,  although  tbe 
transfer  has  not  been  recorded,  the  transferee 
has  a  right  to  the  dividends  as  against  the 
transferor;  but  there  is  authority  to  the  con- 
trary. •  •  •  If,  after  a  contract  is  made  for 
the  sale  of  shares  of  stock,  bat  before  the  time 
appointed  for  paying  therefor,  a  dividend  is  de- 
clared, the  purchaser  is  entitled  thereto  on  com- 
plying with  liis  contract  to  purchase." 

We  are  satisfied,  therefore,  that  when  the 
contract  of  sale  was  placed  in  escrow  and 
no  reservation  of  dividends  was  made  by 
the  vendor,  the  dividends  which  accrued  to 
the  stock  while  In  escrow  belonged  to  the  pur- 
chaser of  the  stock  upon  payment,  of  the 
purchase  price. 

Wc  conclude,  therefore,  that  the  trial  court 
was  right,  and  the  Judgment  is  affirmed. 

HOLCOMB,  O.  J.,  and  PARKER,  FUL- 
LBRTON,  and  BRIDGES,  JJ.,  concur. 


STATB  ex  rel.  CLAPP  et  al.  v.  URQUHART 
et  aL    (No.  15267.) 


(Supreme  Court  of  Washington. 
1919.) 


Aug.  19, 


1.  Mandamus   «=>4(5)   —  Countt   Comkis- 

siONEBS— Failure  to  Pat  Cijliic— Eitbct 

of  Rkmeut  by  Appeal. 

Mandamus  will  lie  to  compel  county  commiS' 

sioners  and  county  auditor  to  draw  a  warrant 

for  legal  services  rendered  county  pursuant  to 


contract,  since  Rem.  Code  1916,  $  8909,  au- 
thorizing appeals  from  rejection  of  claims  by 
county  commissioners,  specifically  provides  that 
such  remedy  shall  not  prevent  enforcing  claims 
by  direct  action. 

2.  Mandamus   ®=14(1)— County  Tbeasubeb 
—  Payment  of  Warkant  —  Pbevious  De- 
mand. 
Mandamus  will  not  issue  to  compel  a  coun- 
ty treasurer  to  pay  a  wnrrant  where  no  such 
warrant  has  been  presented  to  him  for  payment, 
and  there  is  no  allegation  that  finances  of  coun- 
ty are  suflScient  to  make  payment  possible. 

Department  1. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty;  Wm.  A.  Grlmsbaw,  Judge. 

Blandamus  by  the  State  of  Washington,  on 
tbe  relation  of  William  M.  Clapp  and  others, 
against  Donald  Urquhart  and  others,  as 
County  Commissioners  of  Grant  County, 
Wash.,  and  others.  Judgment  for  relators, 
and  defendants  appeal.  Affirmed  In  part  and 
reversed  in  part. 

N.  W.  Washington,  of  Ephrata,  for  appel- 
lants. 

William  M.  Clapp,  Daniel  T.  Cross,  and 
0.  G.  Jeffers,  all  of  Ephrata,  for  respondents. 

MITCHBIilis  J.  This  la  an  action  com- 
menced In  the  superior  court  of  Grant  county 
for  a  peremptory  writ  of  mandamus.  The 
complaint  or  t)etltion,  supported  by  the  affida- 
vit of  one  of  the  applicants,  so  far  as  Is  ma- 
terial here,  Is,  in  substance^  as  follows: 

That,  upon  the  commencement  of  a  suit  in 
Grant  county,  Wash.,  to  cancel  and  enjoin 
the  payment  of  certain  county  warrants  Is- 
sued by  the  auditor  of  that  county  in  pay- 
ment of  the  amount  due  for  the  construction 
of  a  county  building  by  the  terms  of  a  con- 
tract therefor  with  the  county,  the  county 
commissioners  of  that  county  entered  Into  a 
written-  contract  with  Messrs.  William  M. 
Clapp,  C.  G.  Jeffers,  and  Daniel  T.  Cross,  as 
lawyers  specially  employed  to  represent  the 
county  therein.  That  by  the  terms  of  tbe 
contract  they  were  to  act  as  attorneys  in 
the  case  in  the  trial  court  and  also  In  this 
court  In  case  of  an  appeal  by  either  party, 
and  until  tbe  case  was  fully  determined. 
That  they  were  to  be  paid  $4,500  for  their 
services,  as  follows:  $1,500  upon  the  signing 
of  tbe  contract  and  its  approval  by  the  Judge 
of  the  superior  court,  $1,500  upon  the  deter- 
mination of  tbe  cause  in  the  superior  court, 
and  the  remaining  $1,500  at  the  expiration  of 
00  days  from  the  date  of  the  Judgment  of 
the  superior  court  In  case  no  appeal  should 
be  taken  therefrom,  but  in  the  event  an  ap- 
peal was  taken  then  the  last  payment  to  be 
made  as  soon  as  the  Supreme  Court  had 
heard  the  cause.  That  the  contract  further 
provided: 
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"And  tibe  auditor  of  Grant  county  is  hereby 
authorised  and  directed  to  draw  warrants,  with- 
in the  time  provided  for  by  law  for  the  pay- 
ment of  the  several  sums  named  herein  and  par- 
ticularly for  the  payment  of  the  first  payment 
provided  for  in  this  agreement" 

That  the  contract  was  approved  and  signed 
by  the  judge  of  the  superior  court  of  the 
county  by  his  writing  indorsed  thereon  ac- 
cording to  section  3908,  Rem,  Code.  That, 
pursuant  to  the  contract,  the  parties  repre- 
sented the  county  in  the  suit  In  the  superior 
court,  which  suit  resulted  in  a  final  Judgment 
favorable  to  the  county,  dismissing  the  ac~ 
tlon.  That  thereafter  a  duly  verified  state- 
ment of  account  in  the  sum  of  $1,500,  togeth- 
er with  proof  (a  certified  copy  of  the  Judg- 
ment of  dismissal  of  the  action)  of  having 
I>erformed  services  as  attorneys  in  the  cause, 
was  presented  to  the  board  of  county  com- 
missioners, and  the  board  arbitrarily,  and 
without  any  right  or  Investigation  of  either 
the  law  or  the  facts,  rejected  the  same. 
That  because  of  the  terms  of  the  contract 
that  the  auditor  should  draw  warrants  with- 
in the  time  provided  by  law  for  the  payment 
of  the  several  sums  named  In  the  contract, 
proof  was  furnished  the  county  auditor  of 
the  legal  services  rendered,  and  he  refused  a 
demand  to  deliver  a  warrant  In  the  sum  of 
$1,500  due,  and  said  county  auditor  will  not 
draw  or  deliver  such  warrant  unless  now  di- 
rected to  do  so  by  the  board  of  county  com- 
missioners or  by  order  of  coutt.  That  the 
county  treasurer  had  declared  be  would  not 
pay  any  warrant  drawn  for  such  services  un- 
less ordered  to  do  so  by  the  court,  and  that 
plaintiffs  have  no  plain,  speedy,  or  adequate 
remedy  In  the  ordinary  course  of  the  law. 
The  prayer  of  the  application  is  for  a  per- 
emptory writ  of  mandate  against  the  county 
commissioners,  the  county  auditor  to  draw 
a  warrant  and  the  county  treasurer  to  pay 
the  same  In  the  sum  of  $1,600  due  under  the 
contract. 

The  county  commissioners,  the  auditor,  and 
the  treasurer  appeared  in  the  action  by  a  de- 
murrer, apon  which  they  chose  to  stand,  up- 
on the  grounds: 

"(1)  That  there  is  a  defect  of  parties  defend- 
ant. 

"(2)  That  several  causes  of  action  have  been 
improperly  united. 

"(3)  That  the  complaint  does  not  state  facts 
Buificient  to  constitute  a  cause  of  action." 

Upon  consideration  by  the  court,  the  de- 
murrer was  overruled,  and  thereupon  the 
court  received  proof  submitted  by  the  plain- 
tiffs in  support  of  their  complaint,  upon 
which  findings  of  fact,  essentially  the  same 
as  alleged  in  the  complaint,  and  conclusions 
of  law,  were  signed  and  filed,  whereupon  a 
judgment  ^as  entered,  granting  plaintiffs 
all  the  relief  prayed  for. 

[1]  Defendants  have  appealed,  and  the  bar- 


den  of  their  nmtention  is  that  the  respond- 
ents here,  who  were  plaintiffs  in  the  trial 
court,  have  mistaken  their  remedy  and  were 
confined  to  an  appeal  from  the  rejection  of 
the  dalm  by  the  board  of  county  commission- 
ers. 

The  statute  on  appeals  (section  3909,  Bern. 
Code)  expressly  provides  that  such  r^nedy 
shall  not  prevent  a  party  from  enforcing  his 
claim  In  the  courts  by  a  direct  action,  after 
It  has  been  presented  and  disallowed  in  whole 
or  in  part  by  the  board  of  county  commission- 
ers. "Hence,"  as  was  said  In  the  case  o£ 
Lewis  C!ounty  v.  Montfort,  72  Wash.  248,  130 
Pac.  116,  "in  Anderson  v.  Whatcom  Coun- 
ty, 15  Wash.  47,  45  Pac.  666,  33  L.  R.  A.  137, 
where  a  claim  for  salary  was  presented  to 
the  board  of  county  commissioners  and  dis- 
allowed, a  direct  action  brought  by  the  claim- 
ant In  the  superior  court  against  the  county 
was  sustained." 

The  uniform  holding  of  this  court,  from  the 
case  of  State  ex  rel.  Race  v.  Cranney,  30 
Wash.  594,  71  Pac.  50,  to  the  case  of  State 
ex  reL  Taro  ▼.  Everett,  101  Wash.  661,  172 
Pac.  762,  U  R.  A.  1918E},  411,  has  been,  as 
was  expressed  in  State  ex  reL  Brown  v.  Mc- 
Quade,  36  Wash.  679,  79  Pac  207,  viz.: 

"In  our  practice,  mandamus  is  nothing  more 
than  one  of  the  forms  of  procedure  provided  for 
the  enforcement  of  rights  and  the  redress  of 
wrongs.  The  procedure  has  in  It  all  the  ele- 
ments of  a  civil  action." 

The  remedy  of  mandamus  was  success- 
fully employed  in  the  case  of  State  ex  rel. 
Maltbie  v.  Will,  64  Wash.  463,  108  Pac.  479, 
104  Pac.  797,  upon  the  authority  of  which 
the  present  case  must  be  determined  against 
the  county  commissioners  and  the  county  au- 
ditor.   That  was  a  case  of  an — 

"application  to  the  superior  court  of  Douglas 
county  by  A.  N.  Maltbie,  for  a  writ  of  manda- 
mus requiring  the  auditor  and  commissioners  of 
said  county  to  issue  a  warrant  for  $294.46,  al- 
leged to  be  due  the  relator  for  salary  as  county 
derk." 


The  facts  were  that  Maltbie,  who  was 
twice  elected  and  served  four  successive  years 
as  county  clerk,  made  claim  for  an  Increase 
of  salary  for  a  portion  of  his  first  term  and 
a  still  further  increase  during  his  second 
term,  because  of  changes  in  the  classification 
of  the  county  based  on  increased  population 
during  those  years,  which  the  court  found 
had  occurred.  During  all  the  time  Maltbie 
had  received  only  the  salary  suggested  by 
the  classification  of  the  county  as  It  existed 
at  the  time  of  his  first  election.  Prior  to  the 
action  he  made  demahd  upon  the  county,  com- 
missioners for  the  Increased  salary,  which  de- 
mand was  rejected;  and  a  like  demand  on 
the  county  auditor  for  a  warrant  was  re- 
fused. The  trial  court  found  that,  during  the 
clerk's  first  term  and  prior  to  the  second  elec- 
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tion,  the  daaslflcatlon  of  the  connty  was 
changed  so  as  to  Increase  the  clerk's  salary 
$50  per  annum,  but  in  Its  judgment  refused 
any  relief  to  the  relator.  Upon  appeal  the 
Judgment  waa  reversed  and  remanded,  with 
Instructions  to  grant  a  writ  directing  the  is- 
suance of  a  warrant  for  the  additional  salary 
of  $50  for  each  of  the  last  two  years.  In  the 
opinion,  after  discussing  the  constitutional 
provisions  prohibiting  the  increase  of  com- 
pensation of  any  public  o£9cer  during  his 
term  of  office,  and  stating  the  conclusion  tliat 
from  the  facta  found  the  relator  was  not  en- 
titled to  any  increase  during  the  first  two 
years,  but  was  entitled  to  an  increase  for  the 
last  two  years,  the  court,  concerning  such 
conclusion  and  the  procedure  adopted,  said: 

"The  respondents  do  not  seriously  dispute  this 
conclusion,  but  contend  that  no  relief  can  be 
given  in  this  proceeding,  further  contending 
that  an  application  for  a  writ  of  mandate  will 
not  be  granted  in  part  and  denied  in  part ;  that 
it  must  be  denied  in  toto  if  any  part  of  the 
relief  demanded  should  be  refused,  and  that  ap- 
peUant,  having  asked  for  a  sum  greater  than 
that  to  which  he  is  entitled,  can  in  this  pro- 
ceeding obtain  no  writ  to  compel  the  issuanoe 
of  a  warrant  for  any  smaller  sum.  We  do  not 
think  this  position  can  be  sustained.  Under 
our  Code  an  application  for  a  writ  of  mandamus 
is  the  commencement  of  a  civil  action.  It  is 
one  method  of  procedure  for  the  enforcement  of 
rights  and  the  redress  of  wronga  No  alterna- 
tive writ  was  requested  or  issued.  The  appel- 
lant has  only  asked  that  a  peremptory  writ  be 
finally  granted  after  trial.  We  think  he  is  en- 
titled to  a  writ  in  this  proceeding  directing  the 
issqance  of  a  warrant  for  such  sum  as  he  may 
be  entitled  to  recover,  eva>  thongh  it  be  less 
than  originally  asked  by  him.  Tliis  conclusion 
results  from  former  rulings  of  this  court  rela- 
tive to  the  writ  of  mandamus,  its  functions  and 
powers,  and  the  proper  procrdure  to  be  adopted 
on  the  trial  of  mandamus  proceedings.  State 
ex  rel.  Brown  v.  McQuade,  36  Wash.  579.  79 
Pac.  207 :  .  State  ex  rel.  Barto  v.  Board  of 
Drainage  Com'rs,  46  Wasb.  474,  90  Pac.  660." 

[2]  Concerning  the  county  treasurer,  howev- 
er, we  think  the  case  will  have  to  be  dismissed. 
While  it  is  true  the  complaint  alleges  the 
then  connty  treasurer  hostile  to  the  payment 
of  such  a  warrant,  it  is  a  fact  no  such  war- 
rant lias  ever  been  presented  to  him  for  pay- 
ment, and  it  is  difficult  to  perceive  that  any 
hostility  would  be  manifested  by  him  against 
the  payment  of  a  warrant  the  Integrity  of 
which  will  have  been  established  by  this  lit- 
igation; and,  besides,  there  is  no  allegation 
here  concerning  the  finances  of  the  county 
with  respect  to  the  ability  of  the  county 
treasurer  to  pay  such  a  warrant  under  the 
statute  requiring  them  to  be  paid  in  the  or- 
der of  their  issuance. 

▲s  to  the  connty  commlsaioners  and  the 
county  auditor,  the  Judgment  is  affirmed, 
while  as  to  the  county  treasurer  it  Is  re- 
versed, with  directions  to  dismiss. 


Neither  party  will  recover  costs  on  the  ap- 
peal. 


HOIiCOMB,  0.  J, 
MAN,  JJ.,  concur. 


and  MAIN  and  TOlr 


LUND  V.  GRIFFITHS  &  SPRAQUE 
STEVEDORING  CO.    (No.  15318.) 

(Supreme  Court  of  Washington.    Aug.  12, 1910.) 

1.  Aduibaltt  €=920  —  Jubisdiction  —  Mabi- 
TiMK  Injubies— Wobkmen's  Coupensation. 

Amendment  to  Judiciary  Act  Oct.  6,  1917 
(U,  S.  Comp.  St.  1918,  §S  .991[3],  1233)  giving 
federal  courts  jurisdiction  over  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  saving 
to  claimants  the  rights  and  remedies  under  the 
Workmen's  Compensation  Law  of  any  state, 
does  not  abolish  admiralty  or  common-law  rem- 
edies for  maritime  injuries,  but  merely  gives  in> 
jured  employ^  additional  remedy  of  state  com- 
pensation act,  where  it  affords  a  remedy. 

2.  Admibaltt   «s»20— Jubisdiction— Tobts— 

iNJVBneS  TO  SiBVXOOBK— Wosxmsn's  CoU'- 
FINa&TION. 

,  Stevedore  injure^  in  hold  of  steamship  may 
sue '  employer  at  common  law  notwithstanding 
amendment  to  federal  Judiciary  Act  of  Oct.  6, 
1917  (U.  S.  Comp.  St.  1918,  g|  991[3],  1238), 
giving  federal  courts  jurisdiction  over  all  civil 
causes  of  admiralty  and  maritime  jurisdiction 
and  saving  to  claimants  the  rights  and  remedies 
under  the  Workmen's  Compensation  Act  of  any 
state,  the  Workmen's  Compensation  Act  of  this 
state  being  inapplicable  to  such  injury. 

8.  Masteb  and  Sbbvant  ®=»101,  102(1)— Du- 
ty of  Masteb— Safe  Appliances. 
It  is  master's  duty  to  furnish  servants  with 
reasonably  safe  appliances. 

4.  Masteb  and  Sebvant  «=»258(17)— Action 
fob  Injuries  —  Pleading  —  Defective  Ap- 
pliances—KNOwixDas. 

It  is  sufficient  to  allege  the  master's  duty  to 
furnish  safe  appliances  and  breach  thereof,  with- 
out specifically  alleging  that  he  knew  or  by  rea- 
sonable diligence  would  have  known  that  lie  had 
breached  such  duty. 

5.  Tbiai.  €=9l39(l)  —  Cbedibiutt  or  Evi- 
dence. 

Credibility  of  evidence  was  for  jury. 

6.  Masteb  and  Sebvant  €=>278(14)— Injtjbt 
TO  Stevedore  —  Evidence  —  Defective 
Winches—  Knowledqk  bt  Masteb  of  De- 
fects. 

In  stevedore's  action  for  injuries  sustained 
by  reason  of  defective  winches,  evidence  show- 
ing structural  defects  in  winches,  discoverable 
by  putting  the  winches  into  actual  service,  if  not 
by  actual  inspection,  held  sufficient  to  warrant 
jury  in  concluding  that  employer  by  exercise  of 
reasonable  care  could  have  known  of  defects. 
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7.  Mabteb  awd  Sebvant  «=9264(12)— Actions 
roK  Injiibies— Vabiance  Between  Aixeqa- 
TiONS  AND  Pboof— Defective  Winch. 

In  action  for  Injuries  to  stevedore  from  de- 
fective winch,  variance  between  complaint,  alleg- 
ing that  winch  was  difficult  to  control  by  reason 
of  insufiScient  play  in  the  eccentrics  and  proof 
that  the  throttle  valves  caused  the  difficulty 
held  immaterial  nnder  Rem.  Code  1015,  §§  299, 
301,  as  employer  was  not  misled. 

8.  Appeal  and  Ebbob  '  €=»1002  —  Review  — 

Vebdict. 
Where  there  is  such  a  conflict  in  the  evi- 
dence as  to  make  the  question  one  for  the  jury. 
Supreme  Court  will  not  disturb  conclusion  of 
jury,  notwithstanding  that  it  may  believe  them 
to  be  in  error. 

9.  Masteb  and  Sebvant  <S=9311— Injubt  to 
Sebvant  —  Lia^iliti  oe  Intermediate 
Sebvant. 

An  intermediate  servant  is  not  liable  for  a 
negligent  injury  to  a  subordinate  servant,  where 
he  is  guilty  of  no  independent  wrong,  end  is  but 
carrying  out  the  directions  of  the  common  mas- 
ter. 

10.  Masteb  and  Servant  «=s>316(1)— Injury 
TO  Stevedobb— Independent  Contbactob — 
Liability  fob  Injeuby. 

Stevedoring  company,  employing  its  own 
means  and  its  own  employes  in  loading  a  vessel 
under  contract  with  owner,  is  an  independent 
contractor,  and  is  liable  for  injury  to  a  stevedore 
as  result  of  its  negligence  in  furnishing  defec- 
tive winch,  regardless  of  question  of  whether 
owner  is  also  liable. 

11.  Master  and  Servant  ®=»106(1)— Injxtby 
to  Stevedore — Defective  Winch— Duty  of 
Employer. 

Stevedoring  company  loading  a  vessel  nnder 
contract  with  owner  is  liable  for  injury  to  a 
stevedore  from  a  defective  winch,  though  winch 
was  in  place  and  part  of  vessel's  equipment  at 
time  contract  was  entered  into,  the  winch  being, 
nevertheless,  an  appliance  furnished  by  the  com- 
pany to  its  employes  with  which  to  work,  and 
icompany  in  furnishing  winch  to  employes  hav- 
ing duty  of  seeing  that  it  was  in  good  condition. 

12.  Trial  ©=267(1)  —  Requested  Instbuc- 
tioNb— Language. 

Court  may  give  requested  instruction  in  Its 
own  language,  however  appropriate  may  be  the 
language  in  which  request  was  framed. 

13.  Damages  <8=»132(6)— Personal  Injuries 
—Excessive  Verdict. 

Where  plaintiff  sustained  injury  to  leg  so 
that  bones  were  crushed  and  splintered  and  pro- 
truded through  flesh,  making  it  difficult  to  get 
bones  united,  and  where  injury  left  leg  perma- 
nently crooked,  paining  plaintiff  whenever  he 
used  leg,  and  making  it  impossible  to  continue 
working  as  a  stevedore,  in  which  occupation  he 
had  been  earning  substantial'  wages,  a  $6,300 
verdict  was  not  excessive. 

Department  2. 

Api>eal  from  Superior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 


Action  by  John  A.  Lund  against  the  Coast- 
wise Steamship  &  Barge  Company,  Incorpo- 
rated, and  the  Griffiths  ft  Sprague  Steve- 
doring Company.  Judgment  for  plaintiff 
against  last-named  defendant,  and  last- 
named  defendant  appeals.    Affirmed. 

Grlnstead  &  Laube  and  Trefettaen  ft  Find- 
ley,  all  of  Seattle,  for  appellant. 

Walter  S.  Fulton,  of  Seattle,  for  resp6nd- 
ent 

FULLERTON,  J.  The  respondent  was  In- 
jured while  In  the  employ  of  the  appellant 
working  as  a  stevedore  In  the  hold  of  the 
Steamship  Anyor.  The  vessel  named  was 
the  property  of  the  defendant  Coastwise 
Steamship  &  Barge  Company,  Incorporated, 
who  was  using  It  in  the  lumber  trade.  Be- 
ing desirous  of  taking  on  a  cargo  of  lumber 
at  Seattle,  It  engaged  the  appellant,  a  steve- 
doring company,  to  load  the  vessel.  A  part 
of  the  equipment  of  the  vessel  consisted  of 
two  steam  winches,  sufficiently  -close  togeth- 
er to  be  operated  by  a  single  winch  driver. 
The  winches  were  controlled  by  levers,  so 
arranged  that  the  winch  driver  could  stand 
betiiveen  them  and  operate  a  winch  with  each 
hand.  When  on  center  the  ends  of  the  lev- 
ers intended  to  be  gripped  by  the  hands 
reached  to  the  height  of  the  hands  of  an 
ordinary  man  while  standing,  and  the  move- 
ment of  a  particular  lever  up  or  down  caused 
the  winch  which  It  controlled  to  haul  In  or 
play  out  the  line  to  which  the  lumber  was 
attached  while  being  carried  from  the  wharf 
to  the  vessel.  In  loading  the  vessel  at  the 
time  in  question  It  was  found  necessary  to 
use  the  winches.  As  a  winch  driver  the  ap- 
pellants employed  one  A.  B.  Anderson.  An- 
derson was  a  winch  driver  of  long  experi- 
ence, and  no  question  is  raised  as  to  his 
competency.  The  accident  giving  rise  to  the 
Injury  to  the  respondent  happened  when  the 
first  winch  load  of  lumber  was  brought  on 
board  the  vessel.  This  consisted  of  a  square 
piece  of  timber  weighing  several  hundred 
pounds.  It  was  carried  successfully  from 
Its  place  on  the  wharf  to  the  deck  of  the  ves- 
sel, and  lowered  partially  Into  the  hold. 
Just  before  being  dropped  on  the  floor  of  the 
vessel,  Anderson  in  some  manner  lost  control 
of  the  winches.  He  was  unable  to  make 
them  operate  in  unison,  and  the  result  was 
that  the  timber  swung  crosswise  of  the  hold. 
In  one  of  Its  vibrations  It  caught  the  respond- 
ent, crushing  his  leg  against  some  part  of  ' 
the  vessel,  seriously  and  permanently  in- 
juring it 

The  respondent  brought  this  action  against 
both  the  owner  of  the  vessel  and  the  appel- 
lant, who  was  employed  to  load  it  As 
grounds  of  negligence  he  charged  that  the 
winches  were  defective  in  two  particulars: 
First,'  that  the  winches  were  not  adapted  to 
the  weight  of  the  timber  then  being  loaded 
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In  that  they  were  too  tonchy  because  of  hav- 
ing an  eccentric  with  only_  one  quarter  Inch 
play,  when  to  have  been  reasonably  safe  the 
eccentric  should  have  had  at  least  an  Inch 
play ;  and,  second,  that  the  defendants  were 
negligent  and  careless  in  the  maintenance 
of  the  winches,  In  that  they  had  thereon 
spiral  springs.  Intended  to  keep  the  levers 
thereof  on  center,  bat  which  were  so  con< 
structed  as  to  prevent  the  levers  from  being 
easily  and  readily  operated  by  the  driver  of 
the  winches,  thereby  making  It  Impossible 
for  such  driver  to  control  the  winches;  fur- 
ther alleging  that  the  Injury  to  him  was  the 
result  of  the  negligence  of  the  defendants  In 
the  respects  mentioned. 

The  defendant  first  demurred  to  the  com- 
plaint, and,  after  the  overruling  thereof  by 
the  trial  court,  answered,  denying  generally 
the  allegations  of  negligence  contained  In  the 
complaint,  and  pleading  aflSrmatlvely  con- 
tributory negligence,  and  that  the  accident 
was  the  result  of  negligence  of  a  fellow  serv- 
ant of  the  respondent  The  Issues  were  sub- 
mitted to  the  jury  against  both  of  the  de- 
fendants, and  resulted  In  a  finding  in  favor 
of  the  defendant  owner,  and  a  finding  against 
the  appellant  in  the  sura  of  $10,300.  The  trial 
court,  on  the  'contention  that  the  verdict 
was  excessive,  offered  the  respondent  the  al- 
ternative of  accepting  a  Judgment  for  $6,300 
or  of  submitting  to  a  new  trial.  The  re- 
spondent accepted  the  first  branch  of  the  al- 
ternative proposed,  and  Judgment  against 
the  appellant  was  entered  in  Ids  favor  in  the 
last  sum  named.  The  appeal  is  from  the 
Judgment  entered. 

The  appellant  first  assigns  error  on  the  or- 
der of  the  trial  court  overruling  its  demurrer 
to  the  complaint  Among  the  grounds  of 
demurrer  was  the  ground  of  want  of  Juris- 
diction over  the  subject-matter  of  the  action, 
the  more  particular  contention  being  that 
sudi  subject-matter  was  withdrawn  from 
private  controversy  by  the  Workmen's  Com- 
pensation Act  It  is  conceded  that  this 
court  held  In  the  case  of  Shaughnessy  v. 
Northland  Steamship  Co.,  94  Wash.  325,  162 
Pac.  546,  Ann.  Cas.  1918B,  655,  that  the  act 
referred  to  does  not  bar  an  action  of  this 
sort,  founded  as  it  is  upon  a  maritime  tort, 
but  it  is  contended  that  the  decision  is  ren- 
dered Inoperative  by  the  amendment  to  the 
federnl  Judiciary  act  of  October  6,  1917  (a 
97,  40  Stat.  895  [U.  S.  Comp.  St.  K  991  (3), 
1233]).  The  act  prior  to  its  amendment  vest- 
ed in  the  federal  courts  Jurisdiction  over  "all 
civil  causes  of  admiralty  and  maritime  Juris- 
diction, saving  to  suitors  In  nil  cases  the 
right  of  a  common-law  remedy  where  the 
common  law  Is  competent  to  give  it."  The 
.  amendment  added  to  the  saving  clause  the 
sentence,  "And  to  claimants  the  rights  and 
remedies  under  the  workmen's  compensation 
law  of  any  state."  The  argument  is  that  the 
effect  of  the  amendment  is  to  establish  the 


jurisdiction  of  state  workmen's  compensation 
acts  over  personal  Injuries  to  workmen  occur- 
ring on  -board  ships,  and  that  since  our  act ' 
makes  the  remedy  exclusive  in  all  instances 
where  jurisdiction  is  given,  It  must  follow 
that  an  Injured  workman  cannot  in  this 
state  resort  to  any  other  remedy. 

[1,  2]  But  it  will  be  observed  that  the  fed- 
eral act  does  not  purport  to  abolish  the 
admiralty  or  common-law  remedies  for  mari- 
time injuries.  On  the  contrary,  it  still  main- 
tains these  remedies  in  favor  of  an  injured 
employ^,  and  gives  to  him  the  additional 
remedy  of  the  state  compensation  acts  where 
sncfa  acts  afford  a  remedy.  But  it  Is  plain 
we  think,  that  our  workmen's  compensation 
act  does  not  afford  such  a  remedy.  As  we 
held  In  the  case  cited,  the  apt  was  intended 
to  be  mutual  In  Its  operation,  protecting  em- 
ployers of  labor  In  certain  enumerated  em- 
ployments, on  the  one  side,  from  actions  in 
courts  of  law  for  personal  injuries,  and 
giving  to  a  workman  Injured  while  engaged 
In  the  enumerated  employments,  on  the  other, 
a  certain  and  sure  relief  for  his  injury,  re- 
gardless of  the  manner  in  which  the  injury 
occurred,  or  to  whose  fault  it  might  be  charg- 
ed, and  was  Intended  to  operate  only  in  those 
Instances  which  are  within  the  exclusive 
legislative  control  of  the  state.  It  must 
follow,  we  think,  that  the  amendment  cited 
has  no  effect  upon  the  Workmen's  Compensa- 
tion Act  of  this  state,  or  the  remedies  afford- 
ed thereby,  however  effective  It  may  be  In 
other  states  having  a  different  system  for 
relief  In  this  regard.  In  the  case  of  Paget 
Sonnd  Bridge  ft  Dredging  Company  v.  In- 
dustrial Insurance  Commission,  177  Pac. 
788,  decided  since  this  appeal  was  taken,  we 
held  that  the  compission  was  not  entitled 
to  collect  premiums  for  the  Industrial  fund 
for  the  employ^  of  the  company  whose  work 
was  confined  exclusively  to  the  company's 
dredges ;  this  for  the  reason  that  the  Work- 
men's Compensation  Act  did  not  afford  them 
protection  against  actions  for  injuries  re- 
ceived by  such  workmen.  In  the  course  of 
the  opinion  the  amendment  to  the  federal 
judiciary  act  was  noticed,  and  it  was  held 
that  it  did  not  change  the  rule  as  formerly 
announced  by  this  court.  The  case  Is  in 
pobit  on  the  question  here  presented.  If 
the  act  does  not  so  far  operate  against  em- 
ployers as  to  compel  them  to  pay  the  premi- 
ums required  by  the  act  Intended  for  the 
benefit  of  the  injured  workmen,  clearly  it 
will  not  protect  them  from  the  remedies  the 
act  leaves  open  to  the  Injured  workmen.  It 
follows  that  the  trial  court  correctly  deter- 
mined that  the  action  will  lie. 

[3,4]  A  second  ground  of  demurrer  wa9 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  In  this 
court  it  Is  urged  that  the  complaint  is  fatally 
defective  because  it  is  not  alleged  that  the 
appellant  had  notice  or  knowledge  of  the 
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defect  In  the  winches.  But  the  allegation 
was  unnecessary.  A  -  distinction  exists  in 
this  respect  between  instances  where  the 
machinery  is  defective  when  furnished  for 
use  and  machinery  which  is  in  good  condi- 
tion when  furnished,  but  afterwards  by  use 
or  other  causes  becomes  defective  while  in 
the  hands  of  the  servant.  It  being  the  posi- 
tive duty  of  the  master  to  furnish  his  serv< 
ants  with  reasonably  safe  appliances  with 
which  to  do  their  work,  it  is  sufficient,  in  an 
action  to  recover  for  a  breach  of  this  pri- 
mary duty,  to  allege  facts  which  show  the 
duty  and  its  breach;  it  is  not  necessary  to 
go  farther  and  specifically  allege  that  the 
master  knew,  or  by  reasonable  diligence 
would  have  known,  that  he  had  breached  his 
duty.  As  we  said  in  McLeod  v.  Chicago,  Mil- 
waukee^ eta,  B.  Co.,  85  Wash.  62,  117  Pac. 
749:  . 

"When  the  act  is  such  that  it  must,  in  the 
nature  of  things,  make  unsafe  the  servant's 
place  of  work,  knowledge  of  that  fact  must  of 
necessity  be  inferred  from  pleading  the  act. 
The  principle  contended  for  by  appellant  arises 
more  frequently  in  connection  with  the  duty  to 
inspect  and  remedy  defects  than  in  any  other 
class  of  cases.  It  would  seem  to  be  an  applicar 
tion  of  a  sound  principle  in  an  unsound  way  to 
invoke  this  rule  strictly  in  a  case  such  as  here 
presented.  Even  where  the  primary  negligence 
is  the  failure  to  inspect,  provide,  and  maintain 
a  safe  place,  the  knowledge  of  the  master,  when 
it  may  be  inferred  from  the  facts  pleaded,  is 
sufficiently  pleaded  as  against  demurrer.  Gib- 
son V.  Chicago,  M.  &  P.  S.  B.  Co.,  61  Wash.  639, 
112  Pac.  919.  'Such  knowledge  by  the  defend- 
ant is  generally  regarded  as  sufficiently  averred 
by  an  allegation  that  the  defendant  negligently 
permitted  appliances  to  become  defective  and 
negligently  suffered  them  to  remain  in  a  defec- 
tive condition.'  6  Thompson,  Negligence,  p.  651, 
i  7629." 

The  principle  is  illustrated  also  by  the  case 
of  Eldwell  V.  Houston,  etc.,  B.  Co.,  3  Woods, 
313,  Fed.  Gas.  No.  7,757,  where  it  was  held 
that  a  servant  of  a  railway  company  suing 
for  injuries  caused  by  a  defective  car  must 
allege,  either  that  the  car  was  defective  when 
placed  on  the  track,  or  that  it  afterwards 
became  defective,  and  that  the  railroad  com- 
pany had  knowledge  thereof. 

[B,  •]  It  is  next  contended  that  there  was 
no  proof  that  the  appellant  had  notice  that 
the  winches  were  defective.  The  proofs  fol- 
lowed the  allegations  of  the  complaint. 
There  was  evidence  which  tended  to  show 
structural  defects  in  the  winches,  defects 
which  tf  not  discoverable  by  mere  inspection 
were  readily  discoverable  by  putting  the 
winches  into  actual  service.  It  was  the  prov- 
ince of  the  Jury  to  believe  this  evidence,  and 
if  they  did  so  believe  it  they  were  warranted 
in  believing  that  the  appellant  could,  by  the 
exercise  of  reasonable  diligence,  have  known 
of  the  defects. 

"Where  the  dnfect  in  the  appliance  is  shown 
to  be  structural,  and  is  of  such  a  character  as 


renders  it  unsafe,  it  may  be  inferred  that  the  em- 
ployer was  aware  of  the  defect,  and  an  employ^ 
who  has  been  injured  by  such  an  appliance  need 
not  show  that  the  master  knew  that  it  was  de- 
fective."   26  Cyc.  1144. 

[7]  In  the  complaint  It  is  alleged  that  one 
of  the  defects  in  the  winches  was  insufficient 
play  in  the  eccentrics,  making  the  winches 
difficult  of  control,  and  thereby  rendering 
them  unsafe.  The  witnesses  for  the  respond- 
ent, including  the  winch  driver  himself,  de- 
scribed the  defect  as  a  defect  In  the  eccen- 
tric, while  It  appears  elsewhere  In  their  tes- 
timony that  another  part  of  the  machine, 
namely,  the  throttle  valves,  was  intended  to 
be  described.  These,  according  to  the  wit- 
nesses, were  so  constructed  that  a  too  slight 
movement  of  the  levers  would  cause  the 
winches  to  reverse,  making  it  difficult  for 
the  driver  of  the  winches  to  control  them.  It 
id  arged  that  this  Is  such  a  fatal  variance 
between  the  allegations  and  the  proofs  as  to 
entitle  the  appellant  to  a  reversal.  But  we 
cannot  so  conclude.  A  mere  variance  between 
the  allegations  and  the  proofs  is  not  sufficient 
in  all  instances  to  warrant  a  reversal.  By 
the  express  provisions  of  the  Code  (Bern. 
S  299),  a  variance  between  the.  allegations  and 
the  proofs  is  immaterial  unless  It  shall  have 
actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  defense  upon 
the  merits.  It  is  only  where  there  is  a  fail- 
ure to  prove  the  allegations  of  the  complaint 
"In  its  entire  scope  and  meaning"  (Id.  §  301), 
that  such  a  result  follows.  In  this  Instance 
there  was  no  contention  in  the  court  below 
that  the  defendant  was  misled  to  his  preju- 
dice by  this  difference  between  the  allega- 
tions and  the  proofs,  and  certainly  it  is  not 
a  failure  to  prove  a  cause  of  action  in  Its 
entire  scope  and  meaning  to  allege  that  an 
appliance  is  defective  because  of  a  defect  in 
one  of  its  parts,  arid  prove  that  it  is  defec- 
tive because  of  a  defect  in  a  part  other  than 
the  part  alleged. 

[I]  A  further  contention  in  this  connection 
is  that  there  is  no  evidence  showing  that  the 
winches  were  defective.  The  evidence  on 
this  question  we  have  examined  with  some 
care,  and  we  are  convinced  that  the  weight 
of  the  evidence  is  with  the  conclusion  that 
the  winches  were  not  defective;  that  while 
they  differed  somewhat  In  construction  from 
winches  in  more  common  use  they  were  rea- 
sonably safe  when  operated  by  a  winch  driv- 
er familiar  with  these  differences;  and,  fur- 
ther, that  the  injury  to  the  respondent  in 
this  Instance  was  caused  rather  by  the  driv- 
er's unfamillarity  with  the  working  of  the 
winches  than  by  any  defect,  structural  or 
otherwise,  in  the  winches  themselves.  But 
there  is  evidence  the  other  way,  Experiem> 
ed  winch  drivers  testified  in  substance  that 
these  differences  were  radical,  rendering  the 
winches  "touchy,"  and  unsafe  in  the  hands  of 
any  driver,  however  skilled  or  familiar  with 
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them  he  mlgbt  be.  There  was  therefore  such 
a  conflict  In  the  evidence  as  to  make  the 
question  one  for  the  Jury  to  determine ;  and, 
•since  they  determined  the  conflict  in  favor 
of  the  respondent,  this  court,  notwithstand- 
ing It  may  believe  they  were  in  error,  has  no 
authority  to  interfere. 

[•-11]  Another  contention  Is  that  the  ver- 
dict In  favor  of  the  owner  of  the  vessel 
operates  as  a  release  of  the  appellant.  It  Is 
argued  that  the  appellant  was  a  mere  agent 
of  the  owner  for  the  loading  of  the  boat, 
and  Is  not  liable  while  It  was  acting  within 
the  scope  of  the  agency  unless  the  principal 
Is  also  liable.  ~  It  is  ^undoubtedly  the  rule 
that  an  Intermediate  servant  Is  not  liable  for 
a  negligent  Injury  to  a  subordinate  servant 
where  he  Is  guilty  of  no  independent  wrong 
and  Is  but  carrying  out  the  directions  of  the 
common  master.  But  the  record  here  shows 
something  more  than  this.  The  appellant 
was  an  independent  contractor.  Its  contract 
was  entire.  It  undertook  to  load  the  boat, 
employing  Its  own  means  and  its  own  serv- 
ants. For  any  negligent  Injury  to  Its  serv- 
ants It  Is  liable,  regardless  of  the  question 
whether  another  party  may  be  also  ^able. 
It  Is  true  that  the  winches  which  caused  the 
particular  injury  were  a  part  of  the  equip- 
ment of  the  boat,  in  place  when  the  appel- 
lant altered  Into  Its  contract.  But  they 
were  nevertheless,  as  between  the  appellant 
and  Its  servants,  appliances  furnished  by 
the  appellants  to  its  servants  with  which 
to  work,  and  the  appellant  owed  the  servant 
the  same  duty  to  see  that  they  were  In  prop- 
er condition  that  it  would  have  owbd  them 
had  It  procured  the  winches  from  some  other 
source.  It  may  be  true  also  that  the  verdict 
of  the  Jury  In  the  light  of  the  evidence  is 
inconsistent — that  there  is  no  apparent  rea- 
son why  they  should  have  found  against 
one  defendant  and  In  favor  of  the  other — but 
this,  while  it  might  be  grounds  for  some  other 
form  of  relief,  is  not  a  ground  for  holding 
the  verdict  equivalent  to  a  verdict  in  favor  of 
both  defendants. 

[121  The  appellant  requested  an  Instruc- 
tion to  the  Jury  touching  the  degree  of  care 
required  of  a  master  when  furnishing  appli- 
ances for  the  use  of  its  servants.  The  court 
did  not  give  the  instruction  in  the  language 
of  the  appellant,  but  gave  it  in  substance  In 
Its  own  language.  This  was  sufficient.  In 
this  state  the  trial  court  may  give  a  request- 
ed instruction  in  his  own  language,  however 
appropriate  may  be  the  language  in  which 
the  request  is  framed.  We  are  aware  that 
the  appellant  contends  that  it  was  excluded 
from  the  benefit  of  the  Instruction,  as  it  was 
limited  in  terms  to  its  codefendant  As  the 
.  instruction  given  is  quoted  in  the  appellant's 
brief,  it  is  faulty  in  the  respect  claimed,  but 
an  examination  of  the  instruction,  as  certi- 
fied to  this  court,  shows  that  the  appellant 
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has  not  accurately  quoted  it.  The  c6nclud- 
ing  clause  of  the  instruction  as  the  appel- 
lant quotes  it  reads,  "Then  the  steamship 
company  would  not  be  chargeable  with  neg- 
ligence," whereas  the  certified  copy  reads, 
"Then  neither  the  steamship  company  nor 
the  stevedore  company  would  be  chargeable 
with  negligence." 

[13]  Finally,  it  is  contended  that  the  ver- 
dict even  as  reduced  by  the  trial  court  is 
excessive.  The  amount  of  the  recovery  al- 
lowed is  substantial,  but  the  respondent's 
injuries  were  severe  and  permanent  The 
timber  strudi  the  respondent's  leg  at  the 
juncture  of  the  middle  and  lower  thirds. 
The  bones  were  crushed  and  splintered,  and 
a  jagged  hole  made  in  the  flesh  through 
which  the  bones  protruded.  Great  difficulty 
was  had  in  getting  the  bones  to  unite,  and 
when  they  did  unite  the  leg  was  crooked,  so 
much  so  that  the  weight  of  the  body  no  long- 
er rests  in  a  vertical  direction  upon  the  leg, 
causing  pain  In  ankle  Joint  when  use  is  made 
of  it.  The  respondent  was  a  stevedore  by 
occupation  when  injured,  capable  of  earning, 
and  actually  earning,  substantial  wages.  His 
injury  unfits  him  for  this  occupation,  and  he 
must  seek  some  other  means  of  earning  a  live- 
lihood. In  the  light  of  these  conditions  we 
cannot  think  a  further  reduction  in  the  re- 
covery would  be  Justified. 

The  Judgment  is  affirmed. 

HOLOOMB,  C.  J.,  and  PARKBR  and 
MOUNT,  JJ.,   concur. 


STATE  V.  DONOVAN.     (No.  16336.) 

(Supreme  Ck>urt  of  Washington.    Aug.  18, 
1910.) 

1.  Laboent      €=>5  —  Pbopebty  Subject  — 
Outlawed  Whisky. 

Outlawed  whisky  may  be  the  subject  oi 
grand  larceny,  where  taken  from  one  claiming 
ownership,  although  the  law  would  not  afford 
any  one  damages  for  its  taking  or  give  any  one 
relief  looking  to  its  recovery. 

2.  liABCBHY        «=28(1)— Sx^FFICIEHOY    OF    IN- 
FOBMATION. 

An  information  for  grand  larceny,  charging 
that  defendant  by  trick  and  device,  appearing 
as  a  police  officer,  took  the  property,  consisting 
of  whisky,  hetd  not  to  show  upon  its  face  that 
the  liquor  was  taken  into  the  custody  of  the 
law. 

3.  Labcent   «=9l8  —  Pbopebty  m  Custody 
OF  the  Law.  . 

A  police  officer  who  has  taken  whisky  into 
bis  custody  is  guilty  of  larceny,  if  he  "shall 
secrete,  withhold,  or  appropriate  the  same  to 
his  own  use"  before  it  is  lawfully  ordered  to  be 
destroyed. 
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4.  Cbiuinai.  Law   «=3823(4)— Fobm   or  In- 

BTBV0TI0N8. 
It  was  not  prejudicial  error  to  instruct, 
"ETcry  person  who  with  intent  to  deprive  or 
defraud  shall  steal,  or  obtain  property  of  an- 
other of  the  value  of  more  than  $25,  shall  be 
guilty  of  the  crime  of  grand  larceny,"  where  it 
was  manifestly  given  merely  to  inform  the  jury 
that  they  must  find  that  the  property  taken 
was  of  the  value  of  more  than  $25 ;  the  other 
instructions  fully  informing  the  jury  as  to  all 
the  elements  of  larceny. 

6.  Indictment  and  Infobmation    ®=>125(42) 

— DiFFEBENT    OlTENSES    IN    SAHE    TBANSAC- 
TION. 

An  information  against  a  police  officer  for 
grand  larceny  of  outlawed  whisky  held  to  charge 
an  original  taking  of  the  whisky  by  defendant 
with  intent  to  defraud  the  owner  thereof,  as 
well  as  an  embezzlement  of  the  same  after  tak- 
ing under  Rem.  Code  1915,  S  2601,  subd.  3, 
the  taking  and  subsequent  appropriation  con- 
stituting one  continuous  transaction. 

6.  Indictment  and  Infobuation   «=3l2S(30) 

—DiFFEBENT    MODES    OF    COUMITTIRa    LAB- 
CENT. 

An  Information  against  a  police  officer  for 
larceny  of  outlawed  whisky,  charges  that  he 
took  the  whisky  from  the  prosecuting  witness 
with  the  intent  to  defraud  him  of  the  same, 
etc.,  or  that  he  appropriated  the  same  after  hav- 
ing taken  It  into  his  custody  under  the  law, 
were  not  inconsistent  theories,  and  were  proi>- 
erly  Included  in  one  information. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;   David  W.  Hurn,  Judge. 

James  A.  Donovan  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

Mulligan  ft  Bardsley  and  Robertson  &  Mil- 
ler, all  of  Spokane,  for  appellant. 

Joseph  B.  Undsley,  of  Spokane,  for  re- 
spondent. 

PARKER,  J.  The  defendant  Donovan  was 
jointly  charged  with  the  commission  of  the 
crime  of  grand  larceny  with  one  Whalen,  by 
Information  filed  in  the  superior  court  for 
Spokane  county,  which  Information  charged 
the  commission  of  the  crime  as  follows: 

"The  said  defendants,  James  A.  Donovan  and 
J.  T.  Whalen,  on  or  about  the  21st  day  of  Sep- 
tember, 1918,  in  the  county  of  Spokane,  state 
of  Wasliington,  then  and  there  being,  and  bay- 
ing then  and  there  taken  into  their  possession 
from  one  J.  Li.  Smith,  more  than  175  pint  bot- 
tles of  whisky,  the  property  of  and  belonging 
to  said  J.  L.  Smith  by  the  trick  and  device  of 
the  defendant  James  A.  Donovan,  then  appear- 
ing as  a  police  officer  of  the  city  of  Spokane, 
with  authority,  as  such  officer,  to  seize  such 
whisky  from-  said  J.  L.  Smith,  the  said  J.  T. 
Whalen  then  and  there  accompanying  the  said 
James  A.  Donovan  and  confederating  with  him, 
and  so  having  obtained  and  taken  into  their 
possession  the  said  whisky,  did  then  and  there 
willfully,  unlawfully,  and  feloniously  take,  car- 


ry away,  conceal,  and  appropriate  to  their  own 
use  the  said  whisky,  consisting  of  more  than 
175  pint  bottles  filled  with  whisky,  the  prop- 
erty of  and  belonging  to  J.  L.  Smith,  of  the- 
value  of  more  than  $400,  with  the  intent  to 
deprive  and  defraud  the  owner  thereof." 

Donovan's  trial  In  that  court,  sitting  vrttli 
a  jury,  resulted  In  a  verdict  of  guilty  as 
charged,  upon  which  judgment  was  rendered 
against  hini,  from  which  judgment  be  has 
appealed  to  this  court. 

[1]  The  first  contention  made  by  counsel 
for  Donovan  is  that  the  information  fails  to 
charge  him  with  ibe  commission  of  any  crime 
under  the  laws  of  this  state.  The  principal 
argument  made  in  that  behalf  Is;  in  sub- 
stance, that  the  information  diarges  facts 
showing  that  the  whisky  alleged  to  have  been 
stolen  was  at  the  time  outlawed  property,  the 
ownership  of  which  the  law  did  not  protect, 
and  therefore  was  not  the  subject  of  larceny. 
It  may  be  conceded  that  the  facts  charged 
show  the  outlawed  character  of  tbe  whisky 
as  property ;  and  that  in  so  far  as  any  claim 
of  property  therein  Is  concerned  the  law 
would  not  afford  any  one  making  such  claim 
any  relief,  looking  to  Its  recovery,  or  damages 
for  its  ■taking.  We  think,  however,  that  the 
question  of  whether  or  not  tbe  whisky  was 
subject  to  larceny  by  the  taking  of  It  from 
the  one  who  was  in  possession  and  claiming 
to  be  tbe  owner  of  it  is  quite  a  different  ques- 
tion. 

In  Commonwealth  v.  Rourke,  10  Cush. 
(Mass.)  397,  which  seems  to  have  become  a 
leading  case  fn  this  country.  Justice  Cnshing, 
speaking  for  the  court,  having  under  consid- 
eration the  question  of  whether  or  not  an  in- 
dictment could  be  sustained  for  tbe  larceny 
of  money  which  had  been  recdved  by  one 
from  whom  it  had  been  stolen  for  the  sale  of 
intoxicating  liquor,  In  violation  of  law,  said: 

"It  has  been  very  ingeniously  argued  by  the 
defendant's  counsel  that  money,  so  obtained,  is 
destitute  of  the  rights  of  property,  and  being 
thus  in  a  manner  outlawed,  is  not  entitled  to 
legal  protection,  and  is  incapable  of  being  the 
subject-matter  of  larceny ;  in  a  word,  that  it 
may  be  stolen  with  absolute  impunity.    *    •    • 

"We  apprehend  it  would  be  no  answer  to  an 
indictment  for  larceny  properly  drawn  to  say 
that  the  object  larceniously  taken  belonged  to 
nobody,  provided  tbe  thing  were  in  its  nature 
property  (2  East,  P.  C.  606 ;  2  Ruas.  on  Crimea 
[6th  Am.  Ed.]  96),  or  that  it  belonged  to  some 
unknown  owner;  for  then,  by  force  of  the  stat- 
ute, and  by  common  law  too,  it  would  be  pro- 
tected in  the  hands  of  the  possessor.  But  it  is 
further  contended  that  such  possessor  must  be 
a  lawful  possessor;  nay,  if  he  be  proved  owner 
against  all  the  world,  yet,  if  the  property  be 
acquired  by  breach  of  law,  the  law  will  in  no 
respect  exert  itself  to  aid  the  guilty  party  to 
retain  the  possession,  or  to  regain  it  when  lost 
This  position  is  advanced  on  the  strength  of 
the  case  of  Gregg  v.  W.vman,  4  Cush.  [Mass.] 
322,  and  other  cases  of  the  same  class,  in  which 
it  has  been  adjudged  as  a  doctrine  of  the  com- 
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iDon  law  that  eonrts  of  jtaBttce  will  not  afford 
their    asaistaace   for   the   enforcement   of   any 

'  contract  baaed  on  a  criminal  or  unlawful  under- 
taking or  act. 

"We  fully  recognixe  the  soundness  of  this  doc- 
trine, supported  as  it  is  bj  obvious  considera- 
tions of  public  policy  and  justice.  But  the  in- 
ference, deduced  therefrom  in  argument,  t>y  no 
means  follows.  That  same  common  law,  which, 
in  its  integrity  and  wisdom,  refuses  to  lend  it- 
self to  be  the  instrument,  even  indirectly,  for 
tke  execution  of  a  criminal  contract,  will  as 
little  condescend  to  throw  its  mantle  over  crime 
itself.  The  law  punishes  larceny,  because  it 
is  larceny.  •  *  *  And  the  law  puqisbes  the 
larceny  of  property,  not  solely  because  of  any 
rights  of  the  proprietor,  but  also  because  of  its 
own  inherent  legal  rights  as  property;  and 
therefore  even  he,  who  larceniously  takes  the 
stolen  object  ft-om  a  thief  whose  hands  have  but 
jnst  closed  upon  it,  may  himself  be  convicted 
therefor,  in  spite  of  the  criminality  of  the  pos- 
sesion of  his  inunediate  predeceseor  in  crime. 

.This  ptindple  is  coeval  with  the  common  law 
itself  as  a  collection  of  received  opinions  and 
rules,  for  we  have  to  go  back  to  the  Tear  Books 
to  find  its  first  judicial  announcement." 

And  tben,  following  a  rcttiew  of  BngHsli 
and  American  decisions,  the  learned  Justice 
concluded   as   follows: 

"We  think  it  is  well  established  at  common 
law,  therefore,  that  property,  though  unlaw- 
fully acquired,  may  nevertheless  be  the  subject- 
matter  of  larceny ;  and  we  think  the  cases  de- 
cided are  broad  enough  to  cover  the  present  or 
any  similar  form  of  unlawful  acquisition." 

It  is  true  that  was  the  larceny  of  money 
wtalch  had  been  received  by  one  from  whom 
it  was  taken  for  tbe  sale  of  outlawed  liquor, 
and  tbat  the  money,  as  snch,  apart  from  its 
being  so  acquired  by  the  one  from  whom  It 
was  taken,  of  course  was  not  outlawed  prop- 
erty. Upon  the  law  as  announced  in  that  de- 
cision, however,  the  same  court,  in  the  later 
case  of  Commonwealth  v.  Coffee,  9  Graj 
(Mass.)  139,  held  that  intoxicating  liquor, 
though  unlawfully  held  by  the  one  in  posses- 
sion thereof  so  that  the  law  would  not  lend 
Its  protection  to  his  property  right  therein, 
was  a  subject  of  larceny. 

In  Bales  v.  State,  3  W.  Va.  685,  there  was 
Involved  the  larceny  of  certain  ivory  checks 
nsed  for  gambling  purposes,  the  property 
right  In  which  was  plainly  outlawed.  An- 
swering the  contention  that  such  checks  were 
not  tbe  subject  of  larceny,  the  court  very 
pertinently  observed: 

"The  important  question  therefore  is  whether 
these  checks,  kept  and  used  for  gambling  con- 
trary to  the  statute,  can  be  the  subject  of  lar- 
ceny. That  they  could  not  have  been  recov- 
ered by  action  is  clear  on  the  general  principle 
that  no  court  would  lend  its  aid  to  tbe  guilty 
keeper  or  owner  to  recover  his  illegal  articles. 
And  the  case  of  Spaulding  v.  Preston,  21  Vt 
10  [50  Am.  Dec.  68],  is  directly  in  point  But 
still,  the  question  recurs,  whether  larceny  can 
be  committed  of  such  prohibited  things.  And 
to  hold  that  it  conld  not  woiuld  be  to  run  the 
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hazard  of  encouraging  larceny  by  dilMouraging 
gaming. 

"The  law  punishes  gaming  and  the  keeping  for 
gaming  purposes  'articles  of  like  character  with 
those  mentioned,  and  provides  tbe  mode  of  seiz- 
ing and  destroying  them  by  the  hand  of  an  of- 
ficer and  the  order  of  the  magistrate.  And  it 
is  perhaps  more  politic  that  resort  be  had  to  the 
mode  prescribed  by  law  for  that  purpose  than 
to  encourage  a  resort  to  theft  for  discouraging 
gambling.  The  cases  cited  from  Massachusetts, 
where  ^e  subject  was  twice  fully  considered, 
take  this  view  of  it.    Commonwealth  v.  Coffee, 

9  Gray  [Mass.]  137 ;  Commonwealth  v.  Rourke, 

10  Cuah.  [Mass.]  397.    •    •    •"- 

'  It  Is  worthy  of  note  that  the  court  rested 
Its  decision  upon  the  two  Massachusetts  cases 
above  noticed.  Among  other  decisions  to  tbe 
same  effect  we  note  CcHnmonwealth  v.  Smith, 
129  Mass.  104,  and  State  v.  May,  20  Iowa,  306, 
the  latter  Involving  the  theft  of  outlawed 
Intoxicating  liquor.  We  are  quite  convinced 
that  the  Information  In  this  case  does  not 
fail  to  state  an  offense  under  our  laws  be- 
cause of  the  fact  that  upon  its  face  It  appears 
to  charge  tbe  larceny  of  ontlawed  Intoxicat- 
ing liquor. 

[2,  S]  Further  contention  Is  made  that  the 
Information  failed  to  charge  a  larceny  of 
Smith's  whisky,  because  It  appears  upon  the 
face  of  the  information  that  the  whisky  was 
taken  into  tbe  cnstody  of  the  law  when  taken 
by  Donovan.  Wbetber  or  not  tbe  whisky  waa 
then  taken  Into  the  cnstody  of  the  law  wa 
think  depends  upon  the  Intent  with  which 
Donovan  took  It  ftom  Smith.  W6  think  It 
plain  that  the  langnage  of  the  information 
means  that  Donovan  took  the  whisky,  not  in 
good  faith  as  a  public  officer,  but  with  Intent 
to  appropriate  It  to  his  own  use.  Otherwise 
the  allegation  that  he  took  It  by  "tbe  trick 
and  device"  of  appearing  as  a  police  officer 
would  be  meaningless.  We  think  the  Infor- 
mation does  not  show  upon  Its  face  that  tbe 
liquor  was  taken  Into  the  custody  of  tbe  law, 
bat  that  the  facts  therein  alleged  show  to  the 
contrary.  But  In  any  event  we  think  It 
would  be  snbject  to  larceny  as  Smith's 
whisky  untU  lawfully  ordered  to  be  de-. 
stroyed. 

[4]  Among  other  Instmctlons  given  to  the 
jury  by  the  trial  court  was  the  following: 

"Under  the  law  of  the  state  of  Washington 
grand  larceny  is  substantially  defined  as  fol- 
lows: Every  person  who,  with  intent  to  de- 
prive or  defraud  the  owner  thereof,  shall  steal, 
or  obtain  property  of  another  of  the  value  of 
more  than  |25.00  shall  be  guilty  of  the  crime  of 
grand  larceny." 

It  Is  contended  that  this  was  erroneous  to 
tbe  prejudice  of  Donovan  because  it  did  not 
contain  a  statement  of  all  of  the  elements  of 
the  larceny  with  whjch  he  Was  charged.  We 
think  it  is  plain  that  other  instructions  given 
by  tbe  court  to  the  jury  did  fully  inform  tbe 
jury  as  to  air  the  elements  of  larceny  as. 
charged  In  the  Information.    This  Instroctlon 
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manifestly  was  given  merely  to  Inform  the 
Jury  that  In  order  to  find  Donovan  guilty  of 
grand  laroeny,  they  mnst  find  that  he  took 
property  of  the  value  of  more  than  |25.  Sec- 
tion 2605,  Rem.  Coda  No  prejudicial  error 
resulted  to  Donovan  by  the  giving  of  this  In- 
Etruction,  especially  In  view  of  the  other  in- 
structions which  were  given. 

[(,  S]  Certain  instructions  given  by  the 
court  told  the  Jury,  In  substance,  that  Dcmo- 
van  could  be  found  guilty  under  the  charge 
of  the  information,  if  he  took  the  whisky 
with  intent  to  deprive  the  owner  thereof  and 
appropriate  it  to  his  own  use,  or  If  be  seized 
the  whisky  in  good  faith  as  an  offlcbr  of  the. 
law  and  then  appropriated  it  to  his  own  use, 
meaning,  manifestly,  appropriating  it  to  his 
own  use  before  the  making  of  any  lawful 
order  for  its  destruction.  This,  it  is  contend- 
ed, was  error  prejudicial  to  Donovan.  Sec- 
tion 2601,  Rem.  Code,  defining  larceny  and 
the  several  ways  in  which  it  may  be  commit- 
ted, reads.  In  so  far  as  we  need  here  notice 
Its  language,  as  follows: 

"Every  person  who,  with  intent  to  deprive  or 
defraud  the  owner  thereof — 

"(1)  Shall  take,  lead  or  drive  away  the  prop- 
erty of  another ;   or 

"(2)  Shall  obtain  from  the  owner  or  another 
the    possession    of    or    title    to   any    property, 

•  •  •  by  color  or  aid  of  any  fraudulent  or 
false  representation,  personation  or  pretense  or 
by  any  false  token  or  writing  or  by  any  trick, 
device,  bunco  game  or  fortune  telling ;   or 

"(3)  Having  any  property  in  his  possession, 
custody  or  control,  *  *  *  as  a  public  offi- 
cer, •  •  •  or  by  competent  authority  to  take 
or   hold    such    possession,    custody    or    control, 

•  *  •  shall  secrete,  withhold  or  appropriate 
the  same  to  his  own  use  or  to  the  use  of  any 
person  other  than  the  true  owner  or  person  en- 
titled thereto—    »    •    • 

"Steals  such  property  and  shall  be  guilty  of 
larceny." 

The  argument  seems  to  be  that  the  infor- 
mation charges  larceny  by  embezzlement 
only,  under  subdivision  3  of  this  section,  and 
that  therefore  the  question  of  Donovan's 
being  guilty  of  larceny  in  the  original  taking 
of  the  whisky  should  not  have  been  Submitted 
to  the  jury.'  The  information,  as  we  view  it, 
in  effect  charges  the  original  taking  of  the 
whisky  by  Donovan  and  its  appropriation  to 
his  own  use  with  intent  to  deprive  Smith,  the 
owner  thereof,  of  It,  as  occurring  at  the  same 
time,  or  at  least  that  the  act  of  taking  and 
appropriation  followed  in  such  close  rela- 
tionship as  to  constitute  one  continuous 
transaction,  in  so  far  as  Donovan's  criminal 
intent  was  concerned.  There  was  ample  evi- 
dence to  support  this  view  of  the  facts.  It  is 
not  claimed  that  the  Information  charges 
more  than  one  crime,  and  we  think  it  could 
not  be  successfully  so  argued.  We  think 
that  these  instructions  did  not  erroneously 
submit  to  the  Jury  both  the  question  of  Dono- 


van's being  guilty  of  larceny  In  the  original 
taking  of  the  whisky  and  the  question  of  his 
guilt  in  appropriating  it  to  his  own  use  fol- 
lowing the  original  taking;  nor  are  these 
two  theories  of  his  guilt  inconsistent. 

Certain  Instructions  requested  by  counsel 
for  Donovan  to  be  given  were  refused  by  the 
court  to  be  given. .  As  to  the  errors  claimed 
in  the  refusal  of  the  court  to  give  such  ia> 
structtons,  we  think  they  are  sufficiently  dis- 
posed of  by  what  we  have  already  said  touclv 
ing  the  question  of  the  whisky  being  subject 
to  laroeny,  since  the  requested  instructions 
touch  that  question  only,  in  so  far  as  we  re- 
gard these  assigned  errors  worthy  of  serious 
consideration  here. 

We  have  examined  other  claims  of  error 
made  in  behalf  of  Donovan,  but  think  it 
sufficient  to  say  tliat  we  regard  them  as 
without  merit  A  palnstaklag  examination 
of  this  record  convinces  us  that  Donovan  has 
had  a  fair  trial,  and  that  his  judgment  of  ■ 
conviction  must  be  affirmed.    It  is  so  ordered. 

HOLCOMB,  C.  J.,  and  MOUNT,  FULLER- 
TON,   and   BRIDGES,   JJ.,    concur. 


STATE  V.  WHALEN  et  al.    (No.  15423.) 

(Supreme  Court  of  Washington.    Aug.'  18, 
1019.) 

1.  Witnesses   «=>307— Claiic  of  Pbivilbob 
—"Compel." 

A  witness,  In  a  prosecution  for  having  in 
possession  intoxicating  liquors,  who  made  no 
claim  of  privilege  upon  the  ground  that  his 
testimony  might  incriminate  him  or  upon  any 
other  ground,  was  not  "compelled"  to  testify 
within  the  meaning  of  Laws  1915,  p.  9,  §  13, 
providing  that  no  person  shall  be  prosecuted 
or  punished  on  account  of  any  transaction  or 
matter  or  thing  concerning  which  he  shall  be 
compelled  to  testify  in  such  a  prosecution. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Compel.] 

2.  Witnesses      «=>305(1)    —    Pkiviu:qe    — 
Waiveb. 

A  witness  may  waive  his  privilege  of  refus- 
ing to  testify  on  the  ground  that  bis  testimony 
might  incriminate  him,  and  when  he  docs  so 
he  cannot  thereafter  claim  it. 

3.  Witnesses  €=>306  —  Pbivilege— Rights 
OF  Surety. 

Where  a  witness,  in  a  prosecution  for  being 
in  unlawful  possession  of  intoxicating  liquors, 
made  no  claim  of  privilege  upon  the  ground  that 
bis  testimony  might  incriminate  him,  sureties 
on  his  bail  bond,  he  having  been  arrested  by 
reason  of  having  given  testimony  that  incrimi- 
nated him,  cannot  claim  the  privilege  for  him 
in  a  proceeding  to  forfeit  baiU  although  Litws 
1915,  p.  9,  §  13,  provides  that  no  person  shall 
be  prosecuted  as  to  matter  concerning  which 
he  is  compelled  to  testify  in  such  a  prosecution. 
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Department  2. 

Appeal  from  Superior  Court,  Spokane 
County;   R.  M.  Webster,  Judge. 

Prosecution  by  the  State  of  Washington 
against  James  A.  Donovan  and  J.  T.  Whalen. 
From  an  order  forfeiting  the  ball  of  J.  T. 
Whalen,  his  surety,  Ethel  G.  Whalai,  ap- 
peals.   Affirmed.  ' 

Bobertson  &  Miller  and  MalUgan  &  Bards- 
ley,  all  of  Spokane,  for  appellant 

Joseph  B.  Llndsley,  of  Spokane,  for  the 
State. 

MOUNT,  J.  This  Is  an  appeal  from  an  or- 
der forfeiting  the  ball  of  J.  T.  Whalen. 

The  facts  are  not  disputed.  They  are  as 
follows:  One  James  A.  Donovan  was  charg- 
ed in  the  Justice  court  with  unlawfully  hav- 
ing In  his  possession  17Q  pints  of  whisky 
with  Intent  to  sell  the  same.  When  that  case 
was  tried  before  the  justice  of  the  peace,  J. 
T.  Whalen  was  subpcenaed  as  a  witness  oo 
behalf  of  the  state  and  testified  therein  vol- 
untarily, without  claiming  any  privilege  or 
immunity.  After  that  trial  the  prosecuting 
attorney  filed  an  information  in  the  superior 
court,  charging  both  Donovan  and  Whalen 
jointly  with  the  larceny  of  the  175  pints  of 
whisky.  Whalen  was  arrested  and  placed  in 
Jail.  His  ball  was  fixed  at  $2,000  and  the  ap- 
pellant, Ethel  O.  Whalen,  supplied  the  ball  by 
depositing  In  her  own  name  $2,000  cash. 
Whalen  was  thereupon  released.  Thereafter 
he  filed  his  plea  In  the  superior  court,  claim- 
ing exemption  and  Immunity  from  prosecution 
because  of  the  testimony  which  he  had  given 
upon  the  trial  of  James  A.  Donovan  in  the 
Jastice  court.  The  prosecuting  attorney  filed 
a  replication  to  the  plea,  and  set  up  a  tran- 
script of  the  evidence  given  before  the  justice 
of  the  peace ;  and  upon  a  hearing  of  this  plea 
the  superior  court  denied  the  plea,  and  the 
case  was  set  for  trial  before  a  Jury  pa  the 
13th  day  of  January,  1919.  Mr.  Whalen  did 
not  appear  for  the  trial,  and  the  prosecuting 
attorney  moved  the  court  to  forfeit  the  ball 
deposited  by  the  appellant.  Objections  were 
made  to  this  motion  by  counsel  for  Ethel  O. 
Whalen  because  it  was  claimed  the  Informa- 
tion did  not  charge  a  crime  against  Whalen, 
that  Wbalen  was  immune  from  prosecution, 
and  that  the  bond  was  without  consideration 
and  given  under  duress.  These  objections 
were  denied,  and  the  bail  was  forfeited. 

Ethel  6.  Whalen  appeals  from  that  order 
and  makes  the  same  contentions  here  that 
were  made  to  the  lower  court  at  the  hearing 
apon  the  motion  for  the  forfeiture  of  the  bail. 
.The  contention  that  the  bond  was  without 
consideration  and  given  under  duress  ia  bas- 
ed upon  the  contention  that  the  information 
does  not  charge  a  crime  against  Whalen. 
We  have  held  in  the  case  of  State  v.  Dono- 
van. 183  Pac.  127,  that  this  particular  in- 
formation does  charge  a  crime.    The  case  of 
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State  V.  Lewis,  35  Wash.  261,  77  Pac.  198, 
was  a  case  where  we  held  that  sureties  upon 
a  ball  bond  were  released  because  Lewis  in 
that  case  was  entitled  to  be  discharged  with- 
out trial.  In  the  case  of  State  ex  rel.  Grass 
V.  White,  40  Wash.  500,  82  Pac.  907,  2  L.  R. 
A.  (N.  S.)  563,  we  held  that  cash  deposited 
in  lieu  of  bail  could  not  be  forfeited  where 
the  party  was  arrested  without  authority  of 
law  or  any  charge  being  made  against  him, 
and  that  he  was  entitled  to  his  discharge  as 
a  matter  of  right.  Those  two  cases,  relied 
upon  by  the  appellant,  have  no  application 
to  this  case,  because  here  the  information 
charges  a  crime,  and  the  defendant  was 
therefore  not  entitled  to  discharge  'without 
trial. 

[1, 2]  Appellant  also  argues  that  Mr.  Wha- 
len was  Immune  from  prosecution,  even  if 
the  Information  does  charge  a  crime,  and 
bases  this  contention  upon  the  statute,  which 
is  as  follows: 

"Sec.  13.  In  any  action  or  proceeding  under 
this  act  or  under  any  other  law  relatibg  to 
the  unlawful  disposition  or  posseasion  of  in- 
toxicating liquor,  no  person  shall  be  excused 
from  testifying  in  any  court  or  before  any  grand 
jury,  on  the  ground  that  his  testimony  may 
incriminate  him,  but  no  person  shall  be  prose- 
cuted or  punished  on  account  of  any  transaction 
or  matter  or  thing  concerning  which  he  shall 
be  compelled  to  testify,  nor  shall  such  testi- 
mony be  used  against  him  in  any  prosecution 
for  any  crime  or  misdemeanor,  under  the  laws 
of  this  state."  Section  13,  c.  2,  p.  9,  Lews 
of  1916. 

This  statnte  is  plain  to  the  effect  that  no 
person  shall  be  excused  from  testifying  in 
any  court  on  the  ground  that  bis  testimony 
may  incriminate  him,  but  such  person  shall 
not  be  punished  on  account  of  any  transac- 
tion-concerning which  he  shall  be  compelled 
to  testify.  Appellant  argues  that  under  this 
section  Mr.  Whalen  was  Immune  from  prose- 
cution because,  he  testified  in  a  justice  of 
the  peace  court  concerning  the  possession 
of  this  same  liquor  which  he  la  charged  in 
this  action  with  having  stolen.  Appellant 
relies  uptw  the  case  of  Brown  v.  Walker,  161 
U.  S.  591,  16  Sup.  Ct.  644,  40  L.  Ed.  819,  and 
the  cases  therein  cited,  particularly  Ex  parte 
Cohen,  104  Cal.  524,  38  Pac.  364,  26  L.  R.  A. 
423,  43  Am.  St.  Rep.  127.  These  cases  were 
both  cases  where  the  accused  parties  had 
claimed  their, prtvUege  and  had  been  compel- 
led to  testify .  by  an  order  of  court  The 
record  is  plain  in  this  case  that  Mr.  Whalen 
testified  voluntarily.  He  made  no  claim  of 
privilege  upon  the  ground  that  his  testimony 
might  incriminate  him  or  upon  any  other 
ground.  In  short  he  was  not  compelled  to 
testify;  and  we  are  of  the  opinion  that  he 
cannot  now  claim  the  immunity  provided  for 
io  that  statute.  The  statute  is  specific 
that  he  iijiust'  be  compelled  to  testify.  If 
the  statute  intended  that  a  person  shall  be 
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Immune  from  punisbment  when  he  shall  tes- 
tify, the  word  "compelled"  Is  entirely  super- 
fluous. We  must  assume  that  the  Legislature, 
in  passing  this  act,  meant  what  it  said.  The 
great  weight  of  authority  is  to  the  effect 
that  a  person  may  waive  his  privilege,  and 
when  he  does  so  be  cannot  thereafter  claim 
it.  State  V.  Murphy,  428  Wis.  201,  107  N.  W. 
477;  Scribner  v.  State,  9,  OW.  Cr.  465,  132 
Pac.  933,  Ann.  Gas.  1915B,  381;  Tague  v. 
State  (Okl.  Cr.  App.)  174  Pac.  1106;  State  v. 
Sureties  of  Krohne,  4  Wyo.  347,  34  Pac.  3. 
In  the  case  of  Scribner  v.  State,  supra, 
many  authorities  are  collected  and  discussed, 
and  the  court  there  said,  upon  this  point, 
8  Okl.  Cr.  at  page  484,  132  Paa  at  page  940, 
Ann.  Cas.  1915B,  381: 

"A  witness  cannot  volantarily  answer  such 
questions  and  at  the  same  time  claim  the  im- 
munity granted.  It  cannot  be  logically  said 
that  a  right  can  be  waived  and  asserted  by  the 
same  act.  In  other  words,  compulsion  is  a 
condition  precedent  for  immunity." 

[S]  It  Is  plain,  therefore,  that  since  Mr. 
Whalen  at  the  time  he  testified  did  so  vol- 
untarily without  claiming  his  privilege,  and 
since  he  was  not  compelled  to  testify,  he 
cannot  now  claim  the  privilege.  Nor  can  his 
sureties  claim  It  for  him.  State  v.  Sureties 
of  Krotine,  supra. 

Since  the  information  states  a  crime 
against  Mr.  Whalen,  and  since  he  failed  to 
appear  at  his  trial  which  was  set  for  a  given 
date,  tiie  trial  court  pro^rly  forfeited  the 
ball. 

The  order  appealed  from  must  therefore  be 
affirmed. 

HOLCOMB,  C.  J.,  and  MAIN,  PULLER- 
TON,  and  BRIDGES,  JJ.,  concur. 


NELSON  T.  DAVENPORT,     (No.  15331.) 
(Sapreme  Court  of  Washington.    Aug.  15, 1919.) 

1.  Dahaoks  «si>163(l)— Rbcotzby  ot  Pbofits 
— Paoor. 

To  recover  prospective  profits  of  which  plain- 
tiff was  deprived  by  defendant's  breach  of  con- 
tract, it  is  essential  to  establish  the  contract 
and  its  breach,  and  then  to  furnish  proof  with- 
in the  proper  measure  of  damages. 

2.  Damages  «=>40(2)— Bbbach  of  Contbact— 
Rbcovebt  of  Pbofits. 

Prospective  profits  lost  by  a  breach  of  con- 
tract are  recoverable  if  they  can  be  estimated 
with  reasonable  certainty. 

3.  Sau:s  ^s>420— Action  fob  Bbkach— Loss 
or  Pbofits— JDBT  Case. 

In  an  action  for  breach  of  contract  to  fur- 
oisb  garbage  from  defendant's  hotel,  wherewith 
plaintiff  fattened  hogs  for  market,  case  held  for 


the  jury  under  plaintiff's  evidence,  showing  to 
a  reasonable  certainty  a  large  and  substantial 
loss  of  profits. 

4.  EvJDET^GB  d=s>49S  —  Ofiitioks  —  Damages 
FOB  Bbkach  or  Contbact. 

In  an  action  against  a  hotel  keeper  for 
breach  of  his  contract  to  furnish  garbage  to 
plaintiff  for  use  In  fattening  hogs,  testimony 
of  plaintiff  and  others  qualified  as  to  the  amount 
of  pork  fat  a  ton  of  garbage  would  reasonably 
produce,  the  market  for  hogs  that  could  be  pur- 
chased to  fatten,  etc.,  held  admissible  to  assist 
the  jury  in  calculating  plaintiff's  lost  profits. 

5.  Sales  «=>416(2)— Actior  fob  Bbeach— Ev- 
idence. 

In  an  action  against  a  restaurant  keeper  for 
breach  of  his  contract  to  furnish  garbage  to 
plaintiff  for  use  in  feeding  hogs,  plaintiff's  tea* 
timony  as  to  how  long  on  an  average  during 
the  last  six  months  of  the  contract  it  took  in 
feeding  the  material  to  make  a  marketable  hog 
out  of  a  stock  or  feeder  hog,  also  evidence  of 
the  number  of  cans  and  the  average  weight  per 
day  of  the  garbage  taken  from  defendant's  place 
nnder  the  contract,  held  admissible. 

e.  Evidence  «=»178(2)— Best  Evidence— Loss 

OF  WBITINO. 

In  an  action  against  a  restaurant  keeper 
for  breach  of  his  contract  to  furnish  garbage  to 
plaintiff  for  use  in  fattening  hogs,  testimony  of 
a  witness,  who  hauled  the  garbage  with  ref- 
erence to  the  regnlarity  of  weight  of  the  daily 
hauls,  etc.,  held  admissible,  after  plaintiff  tes- 
tified that  certain  written  statements  of  the 
weight  of  loads  had  been  lost  before  trial. 

7.  Pleading  «=»36(3)  —  OowcLusrvENEss  of 
Allegations. 
In  an  action  against  a  restaurant  keeper 
for  breach  of  his  contract  to  furnish  garbage 
for  use  by  plaintiff  in  fattening  hogs,  where  de- 
fendant in  his  answer  alleged  that  plaintiff  left 
silverware  from  the  garbage  in  the  hogi>en8,  re- 
tained it  for  liis  own  use,  or  gave  it  away,  so 
that  defendant  warned  him,  defendant  cannot 
contend  be  was  unaware  of  plaintiff's  business 
of  feeding  hogs,  and  its  dependence  on  the 
garbage. 

Department  I. 

Appeal  from  Superior  Court,  Simkane 
County;  David  W.  Hum,  Judge. 

Action  by  Sven  Nelson  against  L.  M. 
Davenport  From  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Plmnmer  &  Lavln,  of  Sp<dtane,  for  appel- 
lant 

Wakefield  &  Witherspoon,  of  Spokane,  for 
respondent. 

MITCHELL,  T.  Appellant  sned  to  re- 
cover damages  for  the  alleged  breach  of  a 
contract  with  respondent  for  fnmlBhing  gar- 
bage and  refuse  from  respondent's  hotel  and 
restaurant,  in  Spokane,  for  appellant's  use 
in  feeding  hogs.  At  the  close  of  appellant's 
evidence  the  trial  court  sustained  a  challoiRe 
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tfr  its  sufficiency,  and  entered  Judgment  ac- 
cordingly, from  which  this  appeal  has  been 
taken.  * 

[1]  The  purpose  of  the  action  was  to  re- 
cover prospective  profits  of  wUch  appellant 
was  deprived  by  respondent's  breach  of  the 
contract.  In  order  to  recover,  it  is  essen- 
tial to  establish  the  contract  and  its  breach, 
and  then  furnish  proof  within  the  proper 
measure  of  damages.  In  this  case  it  was 
admitted  there  was  a  written  contract  be- 
tween the  parties  for  a  period  of  two  years 
firom  March  15,  1916,  and,  if  not  expressly 
admitted,  there  is  evidence  to  show  respond- 
ent breached  the  contract  on  October  10, 1917. 

The  real  controversy  Is  over  the  measure 
of  damages,  sufficiency  of  the  proof  to  take 
the  case  to  the  jury,  and  offers  of  testimony 
refused  by  the  trial  court  "This  court  is 
committed  to  the  doctrine  of  allowing  pro- 
spective profits."  Bogart  v.  Pitchless  Lumber 
CJo.,  72  Wash.  417,  130  Pac.  490 ;  Kopczynski 
V.  Bolcom-Vanderhoof  Logging  C6.,  71  Wash. 
93,  127  Pac.  eOL 

There  was  substantial  evidence  to  show 
appellant  had  been  In  the  buslneBS  of  raising 
or  fattening  hogs  tor  sale  for  ten  years,  and 
at  the  time  he  made  this  contract  had  about 
120  hogs;  that  during  the  19  months  the 
contract  was  observed  appellant  made  a  net 
profit  of  $12,000,  most  of  it  in  the  last  6 
months,  by  the  exclnsive  use  of  this  bog  food ; 
that  fruitless  efforts  were  made  by  appellant 
npon  the  breach  of  tlie  contract  to  get  the 
same  kind  of  material  elsewhere;  that  the 
garbnge  and  refuse  from  the  Davenport  was 
the  best  of  that  kind  of  hog  food  found  in  the 
vicinity;  that  on  account  of  war  conditions 
neither  grain  nor  shorts  conld  be  bad  on  the 
market  for  feeding  hogs,  and  appellant  was 
compelled  to  use  grain  already  on  hand  and 
a  small  supply*  of  shorts,  purchased  at  a 
distance,  to  take  care  of  the  125  hogs  on 
hand  at  the  time  of  the  breach  of  the  con- 
tract, at  such  prices  and  quality  of  the  food 
compared  with  that  covered  by  the  contract 
as  to  deprive  him  of  any  profit,  and  that  he 
was  forced  out  of  business;  that  then  was 
a  regular  market  at  which  "stock  1k«s" 
or  "feeders"  for  fattening  conld  be  purchased 
at  prices  two  cents  per  pound  less  than  the 
market  price  of  fattened  hogs;  that  the 
"feeders"  when  purchased  averaged  from  125 
to  ISO  pounds  each,  and  after  a  few  weeks' 
feeding,  when  ready  for  sale,  would  average 
250  pounds  each;  that  there  was  a  depend- 
able market  during  the  whole  of  the  remain- 
ing 5  months  and  5  days  of  the  contract  for 
the  sale  of  hogs  at  16  to  17  cents  per  pound ; 
that  the  garbage  and  refuse  from  respond- 
«jt'a  place  of  business  (which  continued  to 
be  mn  by  him)  during  the  balance  of  the 
temi  of  the  contract  would  have  fattened 
600  hogs;  that  appellant's  operating  expens- 
es, including  the  contract  price  for  tlie  gai> 
bege  and  refuse  for  the  remaining  0  months 


and  6  days  of  the  contract,  would  Iiave  been 
$813 ;  that  appellant  was  at  all  times  ready, 
willing,  and  able  to  take  and  pay  for  the 
material  as  provided  by  the  contract;  and 
that  because  of  the  precautions  .observed  and 
arrangements  made,  based  on  experience  and 
Information  in  the  business  for  the  last  few 
years,  there  was  no  reason  for  apprehen- 
sion of  disease  among  the  hogs  while  they 
were  being  prepared  for  market.  In  much 
of  the  testimony  appellant  was  corroborated 
by  well-qualified  witnesses,  some  of  whom 
were,  and  for  years  had  been,  engaged  in 
the  same  kind  of  business  on  a  large  scale 
in  that  vicinity,  and  who  testified  to  market 
conditions  and  prices  during  the  5  months 
thnt. appellant  was  deprived  of  the  fruits  of 
his  contract,  and  also  that  the  material  in- 
volved In  the  contract  was  of  the  highest 
quality  for  the  purpose  intended. 

[2]  A  litigant 'is  not  to  be  turned  out  of 
court  because  he  does  not  keep  a  set  of  books, 
nor  a  hog  fattener  if  he  fails  to  record  the 
exact  purchase  and  sale  weight  of  each  of 
his  hogs.  The  theory  npon  which  prospec- 
tive profits  are  allowed  is  that  they  can  be 
estimated  with  reasonable  certainty.  As  we 
said  in  the  Bogart  Case,  snpra: 

"Such  profits  do  not  bare  to  be  accurately 
Icnown.  They  are  to  be  determined  from  a 
couaideration  of  all  of  the  tangible  evidence 
upon  the  subject." 

Then,  after  citing  and  quoting  from  other 
cases  in  tlds  court  on  the  subject,  we  further 
said: 

"To  ascertain  the  cost  of  performing  any  con- 
tract so  as  to  arrive  at  the  measure  laid  down 
in  the  above  cases,  resort  most  of  necessity  be 
had  to  the  estimates  of  those  who  are  com- 
petent to  pass  judgment  and  who  have  knowl- 
edge of  the  particular  conditions." 

While  that  was  a  case  of  the  breach  of  a 
contract  by  which  one  was  prevented  from 
performing  work  at  a  stipulated  price,  the 
principle  involved  is  applicable  here. 

[S]  The  proof  in  this  case  possesses  a 
reasonable  certainty  of  a  large  and  substan- 
tial loss  of  profits,  sufficient  to  have  taken 
the  case  to  the  jury. 

[4]-  As  the  case  is  to  be  taken  back  for  trial 
it  is  necessary  to  pass  on  offers  of  proof  made 
by  appellant  which  were  refused  by  the  trial 
conrt  Appellant  offered  to  prove  by  his  own 
testimony  and  that  of  others  well  qualified 
to  speak  on  the  subject  the  amount  of  pork 
fttt  a  ton  of  the  garbage  and  refuse  would 
reasonably  produce;  that  after  being  fat- 
tened there  was  a  ready  market  for  hogs 
without  any  expense  to  appellant  during  the 
rematnlng  5  months  of  the  contract,  and 
that  daring  such  time  stock  bogs  or  feeders 
weighing  fr<mi  100  to  150  pounds  each  were 
easily  obtainable,  without  expense  other  than 
the  regular  market  price;  that  on  an  aver- 
age it  would  require  from  two  to  three  weeks 
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to  add  160  pounds  to  the  welgbt  of  each  hog, 
and  that  the  amount  of  hog  food  produced  by 
respondent  during  the  6  months  remaining 
after  the  "breach'  of  the  conti-act  would  have 
fattened  600  hogs,  and  the  expense  attached 
thereto  about  $J500.  AU  such  offered  testi- 
mony was,  upon  the  objection  of  respondent 
that  it  was  'immaterial  and  speculative,  re- 
jected and  refused  by  the  court.  It  happened 
that  later  some  of  such 'testimony  at  the  in- 
stance of  some  witness  was  admitted.  We 
think  all  of  it  proper,  being  of  a  tangible 
sort  and  calculated  to  assist  the  Jury  in  ar- 
riving at  the  amoont  of  a  verdict  tf  favor- 
able to  appellant. 

[8]  Also  the  court  erroneously  sustained 
an  objection  to  the  question  asked  appellant  in 
his  own  behalf  as  to  how  long,  on  an  average, 
during  the  last  6  months  the  contract  was 
in  force,  it  took  In  feeding  the  material  to 
make  a  marketable  hog  out  of  a  stock  hog 
or  feeder.  Also  the  number  of  cans  and  aver- 
age weight  per  day  of  the  garbage  and  ref- 
use taken  from  respondent's  place  under  the 
contract  was  proper  evidence,  and  should 
have  been  admitted. 

[•]  After  a  witness,  who  hauled  the  gar- 
bage, testified  with  reference  to  the  regularity 
of  weight  of  the  dally  hauls  Just  prior  to 
October  10,  1017,  and  that  on  a  number  oif 
occasions  he  had  them  weighed,  stating  the 
weight,  the  court  struck  the  testimony  out, 
as  not  being  the  best  evidence,  upon  discover- 
ing that  a  written  statement  was  furnished 
each  time  the  load  was  wrfghed.  Thereupon 
appellant  testified  the  statements  had  been 
lost  before  trial,  and  that  he  was  unable  to 
produce  them,  after  which  the  court  still 
refused  the  testimony  as  to  weights.  The 
ruling  was  erroneous. 

[7]  Respondent  claims  appellant's  whole 
case  Is  at  fault  for  the  recovery  of  prospec- 
tive profits  because  there  was  nothing  in  the 
testimony  to  show,  or  from  which  It  can  be 
inferred,  that  the  consequences  of  which  ap- 
pellant complains  were  within  the  contem- 
plation of  the  parties  at  the  time  the  contract 
was  made.  Admit  the  rule  of  law  to  be  as 
counsel  contends,  his  attitrde  in  attempting 
to  apply  it  to  this  case  overlooks  the  fact 
that  In  the  contract  between  the  parties, 
which  is  set  out  in  full  in  the  complaint, 
there  Is  a  provision  to  the  effect  that  appel- 
lant shall  use  care  to  discover  and  return 
any  silver,  dishes,  or  wares  that  he  may  find 
in  the  cans;  and  in  his  answer  there  is  a 
positive  allegation  of  a  breach  of  this  provi- 
sion of  the  contract  in  that  from  time  to 
time  during  the  life  of  the  contract  appellant 
left  respondent's  silverware  in  the  hog  pesns 
to  be  lost  and  destroyed,  retained  It  for  bis 
own  use,  or  gave  It  away,  and  that  such  con- 
duct came  to  the  knowledge  of  respondent, 
who  on  several  occai^ons  warned  appellant 
in  regard  thereto.    Under  such  circumstanc- 


es respondent  Is  not  In  a  position  to  contend 
he  was  unaware  of  appellant's  business  and 
^ts  dependence  upon  the  material  covered 
by  tlie  contract 

H0rX30MB,  C.  J.,  and  MAIN,  TOLMAN, 
and  MACKI>fTOSH,  JJ.,  concur. 


COLUMBIA  KIVER  TIMBER  &  LOGGING 
CO.  V.  COMMISSIONERS  OP  DIKING 
DIST.  NO.  2  OF  WAHKIAKUM  COUNTY 
et  al.    (No.  16166.) 

(Supreme  Court  of  Washington.    Aug.  7,  1919.) 

1.  Levees  <S=»9— Diiuno  Distbict— Powkm 
of  coiuussionebs. 

piking  district,  when  lawfully  created,  un- 
der Rem.  Code  1016,  H  4001  to  4136—5,  be- 
comes a  legal  entity  as  a  public  corporation,  and 
its  board  of  commissioners  possess  the  usual 
discretionary  powers  of  managing  boards  of 
public -corporations  as  far  as  its  powers  and 
duties  under  sections  4091,  4097,  4102,  4103, 
4104,  and  4122  are  concerned. 

2.  Injxtnction  4=>74  —  Jcbisdiction  — 
Pbocebdinos  OF  P0I.TriCAI,  Tbibunals. 

Courts  of  equity  will  not  review  proceedings 
of  subordinate  political  or  municipal  tribunals ; 
and,  where  matters  are  left  to  the  discretion  of 
such  bodies,  the  esercise  thereof  in  good  faith 
will  not  be  disturbed,  in  absence  of  fraud. 

3.  Levees   $=^11  —  Disino  Distbict  —  Acts 

OF  CoMMISSroNEBS  —   SCFnCIENCY   OF  EVI- 

DEKCE. 

In  action  to  have  acts  of  commissioners  of 
diking  district  declared  void  upon  ground  o< 
frand  between  commissioners  and  their  attor- 
ney, and  unreasonableness,  ezpensiveneas,  and 
impracticability  of  the  plans  and  specifications 
adopted  by  the  commissioners,  evidence  held  in- 
sufficient to  show  fraud  or  arbitrary  or  capri- 
cious action  on  part  of  commissioners  in'  em- 
ployment of  attorney  oc  engineers  or  in  adop- 
tion of  plaas  and  specifications. 

4.  Levehs    ®=9— DiKiNO  Distbict— DiscBE- 

TIOW  OF  COMMISSIONBRB  —  EJMPLOTMETIT  OF 

Attobnet. 
Commissioners  of  diking  district,  construct- 
ing improvements  at  cost  of  $168,000,  held  not 
to  have  abused  discretion  in  pa.vment  of  $3,000 
to  attorney  for  district  for  rendering  all  neoes- 
sary  legal  services  incident  tn  construction  of 
improvement,  acquiring  of  righta  of  way,  and 
asse.'isment  of  benefits  and  damages  by  eminent 
domain  and  assessment  proceedings  in  court. 

Department  2. 

Appeal  from  Superior  Court,  Wahkiakum 
County;  H.  W.  B.  Ilewen,  Judge. 

Action  by  the  Columbia  River  Timber-  it 
HiOgging  Company  against  the  Commtssioners 
of  Diking  District  No.  2  of  Wahkiakum  Coun- 
ty and  another.     From  Judgment  rendered* 


^s>For  other  cases  ■«•  tame  topic  and  KET-NUMBBR  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Wash.) 


COIiU  MBIA  RIVER  T.  ft  I/.  CO.  v.  COM'RB  OF  DIKING  DIST.  NO.  2        135 

(18>  P.) 


defendants  apt)eal.    Seversed,  and  action  dis- 
missed. 

W.  F.  Masin,  of  Portland,  Or.,  for  appel- 
lants. 

Crass  &  Hardin,  of  Vancouver,  for  re- 
spondent. 

PARKER,  J.  The  plaintiff  logging  com- 
pany, owner  of  land  situated  In  diking  dis- 
trict No.  2  of  Wahkiakum  connty,  commenced 
this  action  tn  the  superior  court  for  that 
county,  seeking  to  have  the  organization  of 
the  district  declared  void,  and  to  have  the 
acts  of  Its  commisrioners  declared  void  and 
of  no  effect.  William  Stuart  was  made  a  de- 
fendant because  lie  had  been  employed  by 
the  commlBsioners  as  attorney  for  the  dis- 
trict, and  there  had  been  issned  to  him  war- 
rants of  the  district  in  part  payment  of  his 
ccMOipensatlon;  the  relief  sought  being  rested 
on  the  ground  of  fraud  on  the  part  of  the 
commissioners  and  Stuart  A  trial  upon  the 
merits  resulted  In  a  decree  being  rendered 
by  the  court,  adjudging  that  the- district  was 
legally  organized,  and  that  the  commission- 
ers were  duly  elected  and  qualified;  adjudging 
tta^t  the  plans  and  specifications  prepared 
for  the  proposed  improvement  by  Baar  ft 
Cnnningham,  the  engineers  employed  by  the 
commissioners,  which  plans  and  spedflcatlons 
were  adopted  by  the  commissioners,  "are 
unreasonable,  nofiworkable,  and  impractica- 
ble, are  excessively  expensive,  and  were  ar- 
bitrarily adopted  by  the  board  of  diking  com- 
missioners without  due  consideration  for  the 
Interests  of  the  re^wctlve  property  owners 
within  said  diking  district,"  and  enjoining 
the  commissioners  "from  continuing  or  pro- 
ceeding further  with,  or  by  virtue  of,  the 
plans  and  spedflcatlons  prepared  by  Baar 
&  Cunningham  and  adopted  by  said  diking 
commission" ;  adjudging  that  the  contract 
of  employment  entered  into  by  the  commis- 
sioners with  Stuart,  as  attorney  for  the  dis- 
trict, was  "constructively  fraudulent,"  that 
the  contract  be  anulled  and  set  aside,  and 
that  the  commissioners  be  enjoined  fromi 
paying  to  Stuart  any  further  sums  under  the 
contract,  and  that  the  payment  of  warrants 
already  Issued  to  him  under  the  contract  in 
part  'payment  for  his  services  be  enjoined ; 
adjudging  that  the  employment  of  Baar  & 
Cunningham  as  engineers  for  the  district  was 
unreasonable  and  excessive  as  to  their  com- 
pensation, that  in  the  employment  of  such 
engineers  the  commissioners  acted  arbitra- 
rily, and  not  for  the  best  Interests  of  the 
property  owners  of  the  district,  and  that 
Baar  &  Cunnin^am  are  entitled  to  receive 
only  a  reasonable  compensation  for  the  ac- 
tual services  rendered  by  them,  and  not  pay- 
ment for  such  services  under  their  contract ; 
and  finally,  adjudging  and  directing  that  the 
commlBsloners  "proceed  de  novo  In  the  matter 
of  carrying  out  the  Improvement."  From 
this  disposition  of  the  case  the  commission- 
ers and  Stuart  have  appealed  to  thia  court. 


No  appeal  Is  taken  by  the  plaintiff  from  that 
portion  of  the  decree  which  adjudges  the  dis- 
trict to  have  been  legally  organized  and  the 
commissioners  duly  elected  and  quaUfled. 

This  diking  district  was  organized  under  the  • 
diking  law  of  1895  and  the  amendments  there- 
to, now  found  in  sections  4091-  to  4136 — 5,  In-- 
elusive.  Rem.  Code.  Let  us  first  see  Just 
what  the  nature  of  a  diking  district  is,  and 
what  the  powers  and  duties  of  the  commis- 
sioners are,  under  this  law.  Section  4091 
reads  In  part  as  follow^: 

"Said  district  shall  be  known  and  designated 

as  diking  district  No. ■  (here  insert  number) 

of  the  county  of  (here  insert  the  name 

of  county)  of  the  state  of  Washington,  and 
shall  .have  the  right  to  gne  and  be  sued  by  and 
in  the  name  of  its  board  of  commisBiooera  here- 
inafter provided  for,  and  shall  have  perpetaal 
succession,  and  shall  adopt  and  use  a  seal.  The 
commissioners  hereinafter  provided  tori,  and 
their  successors  in  office,  shall,  from  the  time 
of  the  organiiation  of  such  diking  district,  have 
the  power,  and  it  shall  be  their  duty,  to  man-/ 
age  and  conduct  the  business  and  affairs  of  Ijie 
district;  make  and  execute  all  necessary  con- 
tracts, employ  and  appoint  such  a«ents,  officers, 
and  employes  as  may  be  required,  and  prescribe 
their  dutifes.    •    •    • " 

Section  4097  reads  In  part  as  follows^ 

"All  diking  districts  organized  under  the  pro- 
visions of  this  act  shall  have  the  right  of  emi- 
nent domain  with  the  power  l>y  and  through 
its  board  of  commisJiioners  to  cause  to  be  con- 
demned and  appropriated  private  property  for 
the  use  of  said  organization,  in  the  constrnc- 
tion  and  maintenance  of  a  system  of  dikes  and 
make  Just  compensation  therefor.    •    •    ♦ " 

Section  4102  reads  In  part  as  follows: 

"Said  board  of  dike  commissioners  hereinbefore 
provided  for  shall  have  the  exclusive  charge 
of  the  construetion  and  maintenance  of  all  dikes 
or  dike  systems  which  may  be  constructed  with- 
in the  said  district,  and  shall  be  the  executive 
officers  thereof,  with  full  power  to  bind  said 
district  by  their  acts  in  the  performance  of 
their  duties,  as  provided  by  law.    *    •  .*  " 

Section  4103  reads  in  part  as  follows: 

"Whenever  it  is  desired  to  prosecute  the  con- 
struction of  a  system  of  dikes  within  said  dis- 
trict, said  district,  by  and  through  its  board  of 
commissioners,  shall  file  a  petition  in  the  su- 
perior court  of  the  county  in  which  said  district 
is  located,  setting  forth  therein  the  route  over 
which  the  same  is  to  be  constructed,  with  a  com- 
plete description  thereof,  together  with  specifi- 
cations for  its  construction,  with  all  noeessary 
plats  and  plans  ther^f,  together  with  the  esti- 
mated cost  of  such  proposed  Improvement. 
•    *    • " 

This  section  contains  considerable  detail 
directions  touching  the  preparing  of  data 
and  flUng  of  a  petition  in  the  superior  court, 
looking  to  the  trial  In  court  of  the  question 
of  compensation  to  property  owners.  In  ac- 
quiring rights  of  way  for  dikes  and  ditches, 
and  of  the  auestion  of  benefits  to  result  from. 


Digitized  by 


Google 


136 


183  PACIFIC  REPOBTER 


(Wasb. 


the  proposed  improTement  to  the  several 
tracts  of  land  In  the  district.  Section  4104 
reads  as  follows: 

"In  the  preparation  of  the  facts  and  data  to 
be  inserted  in  said  petition  and  filed  therewith 
for  the  purpose  of  presenting  the  matter  to  the 
said  superior  court,  the  board  of  commissioners 
of  said  diking  district  may  employ  one  or  more 
good  and  competent  surveyors  and  draftsmen  to 
assist  them  in  compiling  data  required  to  be  pre- 
sented to  the  court  with  said  petition  as  here- 
inbefore provided,  and  such  legal  assistance  as 
may  be  necessary,  with  full  power  to  bind  said 
district  for  the  compensation  of  such  assistants 
or  employ^  employed  by  them,  and  such  serv- 
ices shall  be  taxed  as  costs  in  the  suit." 

Section  4122  reads  In  part  as  follows: 
"The  board  of  commissioners  of  such  district 
shall  elect  one  of  their  number  chairman  and 
one  secretary,  and  shall  keep  minutes  of  all 
their  meetings,  and  may  issue  warrants  of  such 
district  in  payment  of  all  claims  of  indebted- 
ness gainst  such  district.    •    •    • " 

[1]  These  provisions  of  the  statute  render 
it  plain  that  a  diking  district,  when  lawfully 
created,  becomes  a  legal  entity  as  a  public 
corporation,  and  that  its  board  of  commis- 
sioners possess  the  usual  discretionary  pow- 
ers of  managing  boards  of  public  corpora- 
tions, in  so  far  as  the  powers  and  duties  enu- 
merated In  the  above-quoted  sections  of 
the  statute  are  concerned.  This  being  so, 
let  us  be  reminded  of  the  elementary  prin- 
ciple so  well  stated  by  Judge  Dunbar,  speak- 
ing for  the  court,  in  State  ex  rel.  Pub.  Co. 
V.  MUUgan,  3  Wash.  144,  161,  28  Pac.  366, 
as  follows: 

"No  principle  of  equity  jurisprudence  is  bet- 
ter established  than  that  courts  of  equity  will 
not  sit  in  review  of  proceedings  of  subordinate 
political  or  municipal  tribunals,  and  that  where 
matters  are  left  to  the  discretion  of  such  bodies 
the  exercise  of  that  discretion  in  good  faith  will 
not,  in  the  absence  of  fraud,  be  disturbed.  High 
on  Injunctions  (3d  Ed.)  f  1240." 

[2]  This  is  the  controlling  law  of  this  case. 

The  organization  of  the  district  having 
been  completed,  the  commissioners  employed 
Stuart  as  attorney  for  the  district,  agreeing 
to  pay  him  the  total  sum  of  $3,000  for  ren- 
dering all  necessary  legal  services  incident  to 
the  construction  of  the  improvement.  In- 
cluding the  acquisition  of  tbe  rights  of  way 
for  the  necessary  dikes  and  ditches  and  the 
assessment  of  damages  and  benefits  to  he  de- 
termined in  the  eminent  domain  and  assess- 
ment proceedings  in  court  The  commission- 
ers also  employed  Baar  &  Cunningham,  en- 
gineers, to  make  surveys,  prepare  plans,  and 
spedflcatlons  for  the  proposed  Improvement, 
and  to  superintend  the  construction  after 
tbe  letting  of  a  contract  therefor,  agreeing 
to  pay  them  for  such  services  "five  and  one- 
tblrd  per  cent,  of  the  total  actual  cost  of  the 
project."  The  engineers  made  final  surveys, 
and  prepared  detailed  plans  and  specifications 
for   the  improvement,  estimating  tbe  cost 


thereof  at  $168,000.  Tbe  commissioners  then 
being  about  ready  to  present  their  petition  to 
the  superior  court  as  provided  in  section  4103, 
above  quoted  from,  looking  to  the  acquisi- 
tion of  rights  of  way  for  the  necessary  dikes 
and  ditches  and  the  assessment  of  dam- 
ages and  benefits,  tbe  plaintifT  commenced 
this  action  in  equity  in  tbe  superior  court, 
which  resulted  in  a  decree,  from  which  tbi^ 
appeal  is  prosecuted. 

[3]  We  have  painstakingly  reviewed  tbe 
evidence  contained  in  this  voluminous  rec- 
ord, and  cannot  escape  tbe  conclusion  that 
tbe  decree  of  the  trial  court  has  no  more 
sut>8tantial  foundatioa  to  rest  upon  than 
that  the  evidence  furnishes  some  ground 
for  arguing  that  tbe  commissioners  did  not 
decide  the  matters  they  were  called  upon  to 
decide,  which  are  here  in  question,  as  tbose 
matters  should  have  been  decided.  We  think 
tbe  evidence  wholly  fails  to  sbow  any  ar- 
bitrary or  capricious  action  on  the  part  of 
the  commissioners,  or  any  intent  on  their 
part  to  exercise  other  than  their  best  Judg- 
ment In  employing  Stuart  as  attorney,  em- 
ploying Baar  &  Cunningham  as  engineers, 
and  in  adopting  the  plans  and  specifications 
prepared  by  them  for  the  improvement. 

Touching  the  question  of  tbe  adoption  of 
tbe  plans  and  specifications,  W.  O.  Brown, 
an  engineer  and  owner  of  land  in  the  dis- 
trict, testified  in  substance  that,  in  his  opin- 
ion, the  plans  and  specifications  called  for 
an  improvement  more  elaborate  and  exten- 
sive than  was  necessary,  especially  in  that 
tbe  adopted  plans  and  spedflcatlons  called 
for  tbe  construction  of  dikes  somewhat  higher 
than  necessary,  and  that  a  sufficient  im- 
provement with  lowered  dikes  could  be  con- 
structed for  approximately  $106,000.  The 
evidence,  we  think,'  furnishes  ample  room 
for  difference  of  opinion  as  to  what  the  na- 
ture and  extent  of  tbe  improvement  In  this 
and  some  other  particulars  should  be.  >Brown 
as  an  owner  of  land  in  the  district  bad  consid- 
erable to  do  with  the  promotion  of  the  cre- 
ating of  the  district  and  the  defining  of  its 
boundaries,  but  did  not  prepare  any  de- 
tailed plans  or  specifications  for  the  pro- 
posed improvement.  He  was  an  applicant 
for  the  position  of  engineer  of  the  district, 
and  had  offered  to  the  commissioners  to  do 
the  engineering  work  for  a  compensation  of 
5  per  cent,  of  the  actual  cost  of  the  improve- 
ment, limiting  his  compensation  to  5  per  cent, 
of  $110,000.  The  claim  that  the  Improve- 
ment would  be  more  elaborate  and  extensive 
than  necessary,  according  to  the  plans  of 
the  engineers,  is  supported  almost  wholly 
by  the  testimony  of  Brown  alone,  while  the 
testimony  of  Mr.  Cunningham,  one  of  the 
engineers,  is,  we  think,  equally  positive  and 
apparent^  as  tnistworthy,  in  support  at 
the  Improvement  being  as  elaborate  as  the 
plans  and  specifications  prepared  by  his  firm 
called  for.  Clearly  we  think  It  was  not  such 
an  abuse  of  discretion  on  the  part  oC.tba 
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commissioners,  nnder  the  circumstances,  to 
employ  Baar  &  Cunningham  and  finally  adopt 
tlieir  plans  and  specifications,  as  to  warrant 
interference  therewith  by  the  trial  court. 
Aside  from  the  question  of  actual  fraud 
touching  these  questions,  it  seems  to  us  tha{ 
the  case  Involves  nothing  but  a  question  of 
dl^erence  of  opinion  concerning  matters 
which  the  eommlBSioners  were,  by  virtue  of 
their  position,  called  upon  to  decide  as  ad- 
ministratlTe  ofiScers. 

The  evidence  touching  the  question  of  ac- 
tual fraud  was  directed  almost  wholly  to  the 
alleged  wrongdoing  of  Stuart  and,  according 
to  the  contentions  of  counsel  for  plaintiff, 
tended  to  show  that  Stuart  had  made  im- 
proper proposals  to  one  Bandies,  a  contrac- 
tor, and  had  entertained  improper  proposals 
from  him,  looking  to  the  ultimate  awarding 
of  the  construction  contract  to  Randies  with- 
out competition,  by  which  Stuart  in  some  way 
was  to  profit.  Just  how  Stuart  was  to  be 
able  to  bring  about  any  such  condition  la 
not  shown,  except  by  the  suggestion,  which  is 
practically  wholly  without  support  in  the 
evidence,  that  he  was  going  to  be  able  to 
control  the  action  of  the  commissioners  when 
it  came  to  awarding  the  contract.  But  we 
think  the  evidence  touching  these  questions 
does  not  lend  any  support  t»  the  view  that 
the  commissioners  were  parties  to  any  such 
contemplated  wrong  action  on  the  part  of 
Stuart.  The  evidence  tending  to  show  these 
alleged  acts  on  the  part  of  Stuart  rests  large- 
ly upon  the  testimony  of  Randies,  which 
was  taken  by  deposition,  and  which,  in  the 
main,  was  positively  contradicted  by  the 
testimony  of  Stuart.  True  there  was  some 
other  evidence  lending  some  support  by  way 
of  side  lights  to  the  claim  that  Stuart  en- 
tertained some  notion  of  Improperly  profit- 
ing in  some  way  by  the  contract,  or  by  the 
sale  of  the  bonds  of  flie  district  But,  upon 
the  whole,  we  think  it  may  be  said  tliat  even 
as  to  this  question  the  evidence  was  no  more 
than  fairly  evenly  balanced.  But  this,  to 
our  minds,  is  not  a  controlling  question. 
It  might  be  regarded  as  sufflcient  showing  to 
warrant  the  commissioners  in  disdiarging 
Stuart  as  attorney  for  the  district;  but  plain- 
ly it  was  not  such  as  to  warrant  the  court 
in  interfering  with  the  commissioners  con- 
tinuing the  employment  of  Stuart  as  attorney 
for  the  district  under  his  contract  of  em- 
ployment, and  fell  far  short  of  being  a  suffi- 
cient showing  to  warrant  the  court  in  in- 
terfering on  the  ground  of  fraud  on  the 
part  of  the  oonuulssioners. 

[4]  Aa  to  the  employment  of  Btnart  at 
a  total  compensation  of  |3,000  for  all  of  tbe 
legal  work  to  lie  done  in  connection  with  the 
construction  of  tbe  improvement,  acquiring 
of  the  rights  of  way,  and  tlie  assessing  of 
benefits  and  damages  by  eminent  domain 
and  assessment  proceedings  in  court,  being 
"constructively  frandulent,"  as  it  is  charac- 


terized in  tbe  decree;  such  view  of  that  ac- 
tion by  the  cojimlssioners  has  no  foundation 
other  than  the  claim  that  the  compensation 
is  excessive.  Plainly,  we  think,  in  view  of 
ttie  magnitude  of  the  project  and  the  proba- 
ble amount  of  legal  work  to  lie  performed 
nnder  the  contract,  it  cannot  be  said  that 
the  commissioners  abused  their  discretion  In 
agreeing  to  pay  Stuart  compensation  in  that 
amount. 

We  are  quite  convinced  that  to  afSrm  the 
decree  of  the  trial  conrt  would  be  but  to 
sanction  Judicial  interference  with  the  dis- 
cretion of  the  commissioners,  in  the  exer- 
cise of  which  they  are  not  guilty  of  either 
actual  or  constructive  fraad,  and  that  the 
decree  must  be  reversed,  and  tbe  action  dis- 
missed.   It  Is  so  ordered. 

HOIXIOMB,  C.  J.,  and  MOUNT,  FULLBB- 
TON,   and  BRIDGES,   JJ.,   concur. 


COLUMBIA  SECURITY  CO.  v.  .ETNA  AC- 
CIDENT &  LIABILITY  CO.  et  al. 
(No.  15380.) 

(Sopreme  Court  of  Washington.    Aug.  6, 1919.) 

1.  PaiNOIPAI.  AND  SUBXTY  €=>149— BUIIiDIHO 
CONTBACTS— CONTBACTOB'S  BoND— Rb:A80N- 
ABLENKSS  OF  PBOVISION. 

The  reasonableness  and  enforceability  of  a 
provision  of  contractor'a  bond,  limiting  time 
within  which  action  shall  I>e  commenced  for  a 
breach,  depends  not  alone  upon  the  words  of 
the  bond  and  the  contract,  but  also  upon  the 
facts  of  the  particnlar  case. 

2.  PbINCIPAL   AND    SUBKTT    lS=»87— BUILDINO 

CONTBACTS— Contbactob'b  Bond— Bbeach. 
Actual  breach  of  contractor's  bond  occurs 
when  Uena  are  Bled  and  established  by  the  judg- 
ment of  the  court. 

S.  Pbinoipal  and  Subbtt  «=»149— Building 
GoNTBAOTs   —    Action    on    Contbactob'b 
Bond. 
Provision   of   contractor's    bond,    requiring 
suit  to  be  brought  .within  six  months  after  date 
fixed  in  contract  for  completion  of  worlsL,  did 
not   preclude   owner   from   bringing   action   on 
bond    after   expiration   of   such    period,    where 
surety  had  induced  owner  to  delay  commence- 
ment of  suit. 

4.  Appeal  and  Ebbob  «=»187(3)— Righi  to 
Alleqe  Ebbob— Pabties— Acquiescence. 
Surety  on  contractor's  bond  cannot  com- 
plain of  failure  to  make  contractor  a  party  to 
an  action  on  the  bond  as  required  by  bond,  where 
court  made  order  that  contractor  be  made  par- 
ty defendant,  which  order  was  complied  with 
and  an  unsuccessful  effort  was  made  to  get 
service  on  him,  and  where,  though  contractor 
was  called  as  a  witness  by  the  surety,  surety 
did  not  insist  that  contractor  be  joined  as  party 
to  the  action. 
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5.  Principal  and  Subety  <8=i»  129(2)— BtrrLD- 
iNo  Contracts— Action  on  Contbactob's 
Bond— Incsisase  in  Cost  of  Wobk. 

Increase  of  more  than  20  per  cent,  in  cost 
of  work  without  written  consent  of  surety  on 
contractor's  bond  in  violation  of  provision  of 
bond,  was  not  fatal  to  action  on  bond,  where 
such  increase  resulted  from  unauthorized  or- 
der of  architect,  and  where  surety  had  signed 
bond  with  knowledge  that  changes  in  plans 
and  specifications  made  such  increase  necessary. 

6.  Pbinoipal  and  Agent  *=>99— Abchitbct^ 
General  Agent. 

Architect  is  not,  as  such,  a  general  agent, 
and  persons  dealing  with  him  are  bound  by  the 
general  rules  of  agency. 

7.  Pbincipal  and  Agent  *=»101(4)— Abchi- 
tect's  Authobity. 

Authority  given  architect  to  interpret  plans 
and  specifications  and  condemn  material  as  un- 
sound did  not  empower  him  to  recast  drawings 
and  specifications  upon  a  matter  already  per- 
fectly clear  and  explicit,  thereby  increasing  the 
total  building  cost  so  as  to  threaten,  if  not  de- 
feat, owner's  rights  under  bond,  indemnifying 
owner  against  cost  exceeding  amount  mentioned 
in  the  contract. 

■8.  PBINCIPAI,  and  StJKETT  ig=»128(l)— MODI- 
FICATION OF  Conteact— Effect  on  Subett. 
Mere  silence  on  the  part  of  a  surety  when 
informed  of  subsequent  modification  by  the  prin- 
cipal and  creditor  of  an  outstanding  contract, 
theretofore  signed  by  them  and  surety,  does 
not  imply  assent  on  surety's  part. 

9.  Pbincipai.  and  Subett  ®=>129(2)— Con- 
tbactob's Bond— Change  in  Plans  and 
Specifications— EsTOFPBi.  of  Subett. 

Surety,  having  signed  contractor's  bond  with 
knowledge  of  changes  in  plana  and  specifica- 
tions, which  changes  were  made  prior  to  such 
signing,  is  estopped  to  assert  invalidity  of  bond 
by  reason  of  changes. 

10.  Pbincipai,  and  Agent  ®=»143(2)— Build- 
ing Conteactb— Action  on  Contbactob's 
Bond. 

Owner  could  bring  action  on  contractor's' 
bond,  though  its  secretary  and  general  manager 
was  named  as  owner  in  bond. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;   R.  M.  Webster,  Judge. 

Action  by  the  Columbia  Security  Company 
against  the  iEtna  Accident  &  Liability  Com- 
pany and  another.  Judgment  that  plalntiS 
take  nothing  by  the  action,  and  plaintiff  ap- 
peals adversely  to  named  defendant.  Re- 
versed, with  directions. 

O.  C.  Moore,  of  Spokane,  for  appellant. 
Post,  Russell  &  Higgins,  of  Spokane,  for 
respondent 

MITCHELL,  J.  T.  C.  EUiott,  his  wife,  and 
certain  of  their  children  own  all  the  stock  In 
the  plaintiff  corporation  which  was  organ- 


ised for  the  purpose  of  handling  their  proper- 
ty. T.  C.  Elliott,  as  secretary,  treasurer,  and 
manager  thereof,  handled  and  directed  Its 
business  affairs.  It  was  the  owner  of  real 
property,  including  a  store  building  in  Pull- 
man, Wash.,  and  on  May  26,  1916,  through 
Its  manager,  entered  Into  a  written  contract 
with  one  J.  M.  Schuster  for  the  remodeling 
of  the  building,  according  to  plans  and  spec- 
ifications provided,  at  the  agreed  price  of 
$1,200.  By  the  terms  of  the  contract  the  con- 
tractor was  to  provide  all  material  and  la- 
bor and  complete  the  work  by  June  15,  1916. 
As  a  part  of  the  same  fran.sactlon  it  was  un- 
derstood the  contractor  should  furnish  a 
bond  with  surety  to  assure  the  faithful  per- 
formance of  the  contract  and.  accordingly, 
upon  the  application  of  the  contractor,  for  a 
consideration  paid,  the  Mtna.  Accident  &  Lia- 
bility Company,  a  corporation,  as  surety, 
with  Schuster  as  principal,  made  and  deliv- 
ered the  bond,  iu  the  sum  of  $1,200,  upon 
which  this  action  was  brought.  The  build- 
er's contract  and  the  bond  run  to  T.  C.  Elli- 
ott, who  Is  designated  as  the  owner  of  the 
building.  The  work  was  finished  June  15-17, 
1916.  After  payment  to  the  contractor  of 
$960  plaintiff,  to  protect  Its  proi)erty  and  on 
the  order  of  the  contractor,  was  compelled 
to  pay,  but  without  a  suit,  a  materialman 
$340.27 ;  and,  further,  a  lien  foreclosure  suit 
by  another  materialman  against  this  plain- 
tiff, the  contractor  and  T.  C.  Elliott,  in  which 
there  was  a  Judgment  foreclosing  the  lien, 
together  with  the  necessary  expenditure  by 
this  plaintiff  for  Its  own  attorney's  fees  and 
other  charges  in  that  suit,  compelled  plain- 
tiff to  pay  the  sum  of  $602.19,  making  alto- 
gether $702.46  In  excess  of  the  contract  price, 
for  the  recovery  of  which,  with  Interest,  this 
suit  was  brought  The  case  was  tried  before 
the  court  without  a  Jury,  and  resulted  In  a 
Judgment  that  plalntiS  take  nothing  by  the 
action. 

In  addition  to  general  denials  respondent, 
the  JEtna  Accident  &  Liability  Company,  an- 
swered the  complaint  by  three  affirmative  de- 
fenses, each  of  which  withstood  a  general 
demurrer  In  the  trial 'court  and  was  then 
traversed  by  a  reply. 

The  first  affirmative  defense  Is  to  the  effect 
that  the  action,  which  was  started  on  June 
12,  1918,  was  not  commenced  within  the  time 
limit  fixed  by  the  terms  of  the  bond.  The 
defense  Is  based  on  the  provision  in  the  bond 
that  no  action  on  It  shall  be  bad  or  maintain- 
ed against  the  surety  unless  It  be  brought 
and  process  served  on  the  surety  within  six 
months  after  the  date  or  time  fixed  In  th« 
contract  for  the  completion  of  the  work  men- 
tioned therein,  which,  as  already  noticed, 
was  June  15,  1916.  The  evidence  shows  that 
shortly  after  the  work  was  completed  Elliott 
notified  respondent  at  its  home  office  In  Hart- 
ford, Conn.,  and  Its  local  agent  at  Pullman, 


^s»For  other  cases  sea  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Wadj.) 


COIiUMBIA  8E0URITT  CO.  v.  ^TNA  ACdDBNT  A  LIABILITY  <30. 

(181  P.) 


189i 


Wash.,  that  certain  -persons;  naznlsg  them, 
made  claims  for  material  furnished  In 
amounts  speoified,  which,  with  payments  al- 
ready made  to  the  contractor,  wojild  sobstan- 
tially  exceed  the  contract  price,  and  that  re- 
spondent would  be  held  responsible  therefor 
under  the  terms  of  the  bond;  and  that  the 
contractor  also  made  a  charge  for  the  same, 
claiming  they  were  extras  ordered  by  the 
architect,  concerning  which  the  notice  stated 
they  were  without  authority  or.  the  knowl- 
edge of  the  owner.  Thereafter  considerable 
correspondence  took  place  between  the  par- 
ties, including  notice  to  respondent  that  liens 
had  been  filed,  and  that  if  suits  were  brought 
Its  assistance  in  defense  thereof  would  be  re- 
quested; and  later  on,  within  six  months 
from  the  date  fixed  for  the  completion  of  the 
work,  notice  was  given  respondent  that  lien 
foreclosure  suit  had  been  filed.  Inclosing  a 
copy  of  the  summons  and  complaint,  and  re- 
questing respondent  to  assume  or  assist  in 
the  defense.  Beq>ondent  declined  to  take 
part  in  the  suit,  but  at  Its  request  was  kept 
posted  as  to  Its  progress,  including  the  Judg- 
ment obtained  by  the  plaintiff  therein.  After 
the  Judgment,  which  was  paid  by  this  appel- 
lant, appellant's  demands  that  respondent 
pay  the  amount  thereof  were  unavailing  on 
the  score  that,  as  Schuster  was  thinking  of 
appealing  the  case,  respondent  desired  to 
wait  until  his  attitude  in  that  regard  was 
settled.  In  tliis  respect  respondent's  admi^ 
ted  adjusting  agent,  Mr.  Comfort,  on  January 
14,  1918,  wrote,  requesting  a  delay  in  taking 
any  steps  against  the  surety  company,  and 
further  said: 

"Before  making  any  payment,  our  attitude  Is 
that  the  difficulty  betwpen  Schuster  and  Elliott 
sbonld  be  definitely  settled  so  tbat  Mr.  Schuster 
will  have  no  baadlinf  of  the  collateral." 

And,  again,  on  May  12, 1918,  one  month  be- 
fore this  suit  was  brought,  the  respondent 
from  Its  home  oSoe  wrote : 

"We  should  esrpect  to  hear  from  Mr.  Comfort 
in  a  short  time,  and  you  faave  nothing  to  lose 
by  waiting  until  we  are  a  little  moce  folly  in- 
formed concerning  the  entire  matter.''  . 

[1,2]  The  peasonableness  and  enforceabili- 
ty of  the  provision  of  such  a  bond  limiting 
the  time  within  which  an  action  shall  he  com- 
menced for  a  breach  depend,  not  alone  upon 
the  words  of  the  bond  and  the  contract,  hut 
also  upon  the  facts  of  the  particular  case. 
The  actual  breach  occurs  when  liens  are  filed 
and  established  by  the  Judgment  of  a  court. 
The  limitation  for  commeuciug  suit  on  the 
bond.  In  its  strict  sense,  is  not  controlling  In 
spite  of  a  reasonable  and  valid  excuse  for  de- 
lay beyond  that  time.  Beebe  v.  Redward,  85 
Wash.  615,  77  Pac.  1052;  Orlngton  v.  Mtna. 
Indemnity  Co.,  30  Wash.  473,  78  Pac.  1021 ; 
Sbeard  v.  United  States  Fidelity  &  Guaranty 
Co.,  58  Wash.  29, 107  Pac.  1024, 109  Pac  276. 

[3]  Aa  alleged  by  appellant  in  its  reply  to 


this  defense^  after  setting  (out  the  facts,  re- 
spondent by  its  conduct  has  foreclosed  itself 
to  any  right  it  might  otherwise  hare  tmder- 
this  provision  in  the  bond. 

[4]  'The  second  affirmative  defense  is  that 
Schuster,  the  principal  in  the  bond,  was  not 
made  a  party  to  the  action.  The  bond  pro- 
vides "that  the  principal  staail  be  made  a  par- 
ty bo-  any  action,  suit,  or  proceeding  had  or 
maintained  against  the  surety  on  this  Instru- 
ment," and  It  is  contended  the  provision  is 
a  condition  precedent  to  the  bringing  and 
jnaintaining  of  the  action.  At  the  commence- 
ment Schuster  was  not  made  a  party  to  the 
action,  but  In  the  process  of  settling  the  plead- 
ings the  court,  having  its  attention  called  to 
this  defense,  made  and  entered  an  order  tbat 
Schuster  be  made  a  party  defendant  to  the 
action.  The  order  was  complied  with,  and 
afterwards,  prior  to  the  trial,  an  unsuccess- 
ful effort  was  made  through  the  office  of  the 
sheriff,  of  the  connty  in  which  the  suit  was 
I)ending  to  get  service  of  the  summons  on 
Schuster.  Thereafter  no  further  insistence 
on  the  point  was  made  by  respondent  in  the 
trial  court,  although  for  the  trial  respondent ' 
procured  the  attendance  of  Mr.  Schuster  and 
called  him  as  a  witness.  Under  the  circum- 
stances respondent  may  not  complain  becansef 
of  lack  of  service  upon  the  principal,  even  if 
otherwise  It  could  insist  upon  the  provlsioh 
of  the  bond  requiring  the  principal  to  be 
made  a  party  to  an  action  against  the  surety. 
In  the  face  of.  another  provision  of  the  bond 
that  the  principal  and  the  surety  bind  them- 
selves, Jointly  and  severally. 

[C]  The  third  affirmative  defense  Is  th«t 
the  plans  and  specifications  were  changed, 
whereby  the  cost  of  the  work  was  increased 
more  than  20  per  cent  without  the  written 
consent  of  the  surety,  and  in  violation  of  one 
of  the  conditions  of  the  obligation  that — 

"No  change  shall  be  made  in  the  plans,  speci- 
fications, terms,  covenants  and  conditionB  of 
such  contract  which  shall  increase  the  amount 
to  l>e  paid  the  principal  more  than  twenty  per 
centum  of  the  penalty  of  this  instrument  with- 
out the  written  cbnaent  Of  the  surety." 

In  our  view  tlie  proof  answers  this  conten- 
tion in  two  ways: 

(1)  The  changes  and  addltlMial  cost  of 
more  than  20  per  cent,  arose,  directly  and  in- 
directly, almost  exclusively  by  order  of  the 
arcliltect  requiring,  during  the  course  of  the 
construction,  larger  iron  t>eam6  or  lintels  in- 
stalled than  those  called  for  in  the  plans  and 
specifications.  It  is  clear  that  appellant  or 
its  manager  knew  nothing  about  the  change 
until  the  larger  beams  were  already  on  the 
ground  and  the  contractor  engaged  in  instal- 
ling them,  at  which  time,  because  of  the  lien 
statutes,  iiabiUty  to  the  one  furnishing  th«n 
had  already  accrued ;  and  within  a  few  days, 
upon  completion  of  the  work,  on  learning  of 
the  purpose  to  make  an  extra  charge,  or 
charge  beyond  the  contract  priice,  appellant 
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promptly  protested  to  respondent,  and  later 
resisted  tlie  lien  foreclosure  snit,  nnsuccess- 
fnlly,  however,  manifestly  because  under  the 
Uen  statutes  an  architect  or  contractor  hav- 
ing char^  of  the  construction  or  repair  of  a 
building  is  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  the  establishment  of  a  lien 
for  material  furnished. 

The  builder's  contract  and  the  specifica- 
tions are  made  a  part  of  the  terms  and  con- 
ditions of  the  bond.  The  only  provisions  of 
the  Instruments  claimed  by  respondent  to 
have  any  bearing  upon  the  authority  of  the 
architect  to  order  changes  and  bind  the  ap- 
pellant are  as  follows: 

Article  n  of  the  contract: 

"It  is  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  work  included  in 
this  contract  is  to  be  done  under  the  direction 
of  the  said  architect." 

Article  III  of  the  contract: 

"The  contractor  shall  provide  sufficient,  safe 
and  proper  facilities  at  all  times  for  the  in- 
spection of  the  work  by  the  architect  or  his  au- 
thorised representatives;  shall,  within  twenty- 
four  hours  after  receiving  written  notice  from 
the  architect  to  that  effect,  proceed  to  remove 
from  the  grounds  or  buildings  all  materials 
condemned  by  him,  whether  worked  or  unwork- 
ed,  and  to  take  down  all  portions  of  the  work 
which  the  architect  shall  by  like  written  notice 
condemn  as  unsound  or  improper,  or  as  in  any 
way  failing  to  conform  to  the  drawings  and 
specifications,  and  shall  make  good  all  work 
damaged  or  destroyed  thereby." 

Portions  of  the  specifications  as  follows: 

"All  material  must  conform  to  the  specifica- 
tions. •  •  •  The  work  shall  be  under  the 
supervision-  and  direction  of  the  architect  and 
his  decision  in  matters  concerning  the  intent 
and  meaning  in  interpreting  drawingB  and 
specifications  shall  be  final  and  binding.  •  *  • 
The  contractor  shall  call  the  architect's  atten- 
tion to  any  improper  design  or  apparent  dis- 
crepancy in  drawings  before  progressing  with 
the  work." 

[I,  7]  An  architect  is  not,  simply  as  such, 
a  general  agent.  He  and  all  third  persons 
dealing  with  him  are  bound  by  the  general 
rules  of  agency.  In  the  present  case  he  had 
no  authority  to  bind  appellant  beyond  the 
terms  of  the  contract  with  Schuster.  The 
authority  conferred  was  limited  and  defined. 
It  was  special  and  not  general.  The  work  to 
be  done  under  the  direction  of  the  architect 
was  the  work  mentioned  in  the  contract 
which  in  the  respect  In  question  was  made 
definite  and  certain  by  the  specifications. 
His  power  to  condemn  and  order  taken  down 
and  removed  from  the  grounds  all  material 
as  unsound  or  improper,  or  as  in  any  way 
failing  to  conform  to  the  drawings  and  spec- 
ifications, falls  far  short  of  giving  him  any 
tlg^t  to  recast  the  drawings  and  specifica- 
tions, np'on  a  matter  already  perfectly  clear 
and  explicit,  by  substituting  something  tiao 


so  Increasing  the  total  cost  that  standing 
alone  would  threaten,  if  not  defeat,  his  em- 
ployer's rights  under  the  literal  terms  of  a 
bond  given  to  Indemnify  and  assure  the  em- 
ployer that  the  cost  of  the  work  would  not  ex- 
ceed the  amount  mentioned  in  the  contract. 
It  was  provided  that  all  materials  should  con- 
form to  the  siieclflcations,  that  is,  the  spec- 
ifications which  were  a  part'  of  the  contract ; 
and,  while  it  was  agreed  that  the  decision  of 
the  architect  In  interpreting  the  intent  and 
meaning  of  the  drawings  and  specifications 
of  the  work  under  his  supervision  should  be 
final  and  binding,  this  cannot  be  considered 
as  creating  a  sphere  wherein  the  architect 
could,  sua  sponte,  make  radical  changes  In 
the  sped  flea tlons,  already  precise  and  cer- 
tain, to  the  substantial  disadvantage  of  the 
owner  of  the  building.  Contrary  to  the  con- 
tention of  respondent,  the  rule  applicable 
here  is  given  In  6  Cyc.  29,  quoted  with  ap- 
proval in  Schanen-Blalr  Co.  ▼.  Sisters  of 
Charity,  77  Wash.  256,  137  Pac.  468,  as  fol- 
lows: 

"The  mere  fact  that  a  person  is  employed  as 
an  architect  does  not  constitute  sueh  person 
a  general  agent  of  bis  employer,  his  powers  as 
agent  being  limited  by  the  contract  entered  into 
between  them.  Thus,  unless  specially  authoriz- 
ed, he  is  not  entitled  to  change,  alter,  or  mod- 
ify the  contract  entered  into  by  the  builder  and 
bis  employer;  not  has  he  any  authority  to 
bind  the  owner  by  contracts  for  any  work  done 
upon  or  materials  furnished  for  the  structnres 
concerning  which  he  is  employed ;  nor  is  he 
entitled  to  receive  notice  of  an  assignment  of 
payments  accruing  on  the  contract  so  as  to 
charge  the  owner  with  notice  thereof." 

(2)  The  application  for  the  bond  was  made 
to  one  Chapman,  respondent's  agent,  on  June 
3,  1916,  and  the  bond  was  executed  and  deliv- 
ered on  June  13,  1916,  two  or  three  days  be- 
fore the  work  was  finished.  On  June  6, 1916, 
respondent's  agent,  already  provided  with 
the  plans  and  specifications,  regarding  the 
application  for  a  bond,  visited  the  contrac- 
tor at  the  building  and  made  Inquiries  into 
the  matter.  The  agent  was  not  a  witness  at 
the  trial,  bat  as  to  a  part  of  what  occurred 
at  the  time  of  the  agent's  visit  for  writing  the 
bond  Schuster  testified  as  foIIo\^: 

"Q.  Did  you  confer  with  him?  Did  yott  go 
to  Mr.  Chapman  himself?  A.  I  went  to  Mr. 
Chapman,  yes,  and  made  application  for  the 
bond. 

"Q.  Ton  advised  him  fully  in  regard  to  the 
work  that  was  being  done,  and  what  the  contract 
called  for?    A.  Most  decidedly,  sir. 

"  *  *  *  Q.  Just  tell  me  what  he  did  do 
about  It?  You  talked  to  Mr.  Chapman  about 
it?  A.  I  had  to  get  the  bond.  I  just  went  to 
him  and  made  the  application,  told  him  what 
I  was  going  to  do,  and  what  the  bond  was  to 
cover.    •    •    • 

"Q.  Xou  told  Mr.  Chapman  that  these  chang- 
es had  been  mndc,  a  departure  from  the  con- 
tract at  the  time  he  issued  this  bond?  A.  1 
certainly  told  him,  because  he  came  down  to 
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tbe  banding  when  we  were  making  the  change. 

"Q.  What  objection  did  he  make?  A.  He 
didn't  make  any  objection. 

"Q.  He  had  aeen  the  specifications  and  the 
plana  at  the  time?  A.  He  liad  aeen  the  plans 
and  specifications.  Had  to  have  them  to  get 
the  bond.    •    *    • 

"Q.  Bat  you  did  let  Mr.  CSiepman,  as  agent  of 
the  bonding  company,  know  the  facts? 

"Mr.  Ruascll:  I  object  to  that  as  repetition.  He 
has  answered  that  question  two  or  three  times. 
I  think  Mr.  Moore  is  trying  to  get  him  to  an- 
swer it  a  different  way. 

•The  Court:    Orerruled. 

"Q.  Isn't  that  true?  A.  t  tell  you  Mr.  Chap- 
man wat  tiieve,  I  know,  when  we  were  mak- 
ing the  change,  and  talked  about  it.  He  wanted 
to  know  why  Mr.  Jacobs  [the  architect]  made 
such  a  mistake.  Of  course  in  order  to  clear 
myself  I  told  him  and  everybody  that  Mr.  Ja- 
cobs had,  that  he  got  the  college  engineer." 

By  a  qnotatlon  from  Thompson  ▼.  Metro- 
poUtan  Building  Co.,  95  WaSh.  546,  164  Pac. 
222,  respondent  Insists  the  applicable  role 
here  is: 

"It  is  well  settled  that  mere  silence  on  the 
part  of  a  surety,  when  he  is  informed  of  a  modi- 
fication of  the  contract  between  his  principal 
and  the  creditor,  or  that  a  new  obligation  has 
been  substituted  in  lien  of  the  original  one, 
does  not  imply  assent  on  his  part.  In  order  to 
bind  him  to  the  new  undertaking,  it  is  not  suf- 
ficient that  he  passively  acquiesce;  he  mast 
actively  consent  to  be  bound  by  the  terms  of 
the  new  agreement." 

(I,  t]  But  that  rule  is  not  applicable  here. 
It  is  applicable  in  the  case  of  a  subsequent 
modification  by  the  principal  and  creditor  of 
an  outstanding  contract  theretofore  signed 
by  them  and  the  surety ;  while  In  the  pres- 
ent case  the  surety  bad  not  signed  the  con- 
tract which,  80  far  as  the  surety  was  con- 
cerned, had  already  been  modified,  and  of 
which  Its  agent  was  advised  at  the  time  be 
was  engaged  in  the  serious  business  of  mak- 
ing the  contract  for  his  principal  as  surety 
or  Indemnitor.  Respondent  wUl  not  be  per- 
mitted to  say  it  received  compensation  upon 
the  basis  of  drawings  and  specifications  al- 
ready abandoned,  within  Its  knowledge,  at 
the  time  of  making  its  contract,  or  otherwise 
than  according  to  the  changes  being  followed, 
and  of  which  It  learned  while  seeking  infor- 
mation for  the  purposes  of  its  imdertaking — 
the  latter,  not  the  former,  was  its  contract. 

[10]  Besides  the  afflrmatlve  answers  refer- 
red to  It  Is  contended  by  respondent  that  ap- 
pellant can  In  no  event  have  the  benefit  of 
the  assurance  contained  in  the  bond,  because 
it  is  not  named  as  the  beneficiary  therein. 
At  last,  the  bond  was  meant  to  protect  the 
owner ;  that  was  the  object  to  be  accomplish- 
ed. It  mentions  T.  C.  Elliott  as  owner  of  the 
building.  He,  or  even  the  actual  owner  for 
whom  ElUott  was  acting  as  agent,  was  but 
the  obligee,  while  the  risk  assumed  by  re- 


spondent was  founded  npon  Its  trost  and 
confidence  in  the  conduct  and  ability  of 
S<*uster.  The  situation  is  controlled  by  the 
mle  of  law,  relied  on  in  the  case  of  Pacific 
Power  &  Light  Co.  v.  White,  96  Wash.  18, 
164  Pac.  602,  Ann.  Cas.  1918B,  125,  well  stat- 
ed in  2  C.  J.  873,  as  follows: 

"As  a  corollary  to  the  principle,  that  the 
rights  of  the  other  contracting  party  are  not 
affected  by  the  disclosure  of  a  theretofore  un- 
known principal,  it  is  a  well-established  gener- 
al rule  that,  where  an  agent  on  behalf  of  his 
principal  enters  into  a  simple  contract  as  though 
made  for  himself,  and  the  existence  of  the  prin- 
cipal ia  not  disclosed,  the  contract  inures  to  the 
benefit  of  the  principal,  who  may  appear  and 
hold  the  other  party  to  the  contract  made  by  the 
agent,  By  appearing  and  claiming  the  benefit 
of  the  contract,  it  thereby  becomes  his  own  to 
the  same  extent  as  if  his  name  had  originally 
appeared  as  a  contracting  party,  and  the  fact 
that  the  agent  has  made  the  contract  in  his 
own  n&me  does  not  preclude  the  principal  from 
suing  thereon  as  the  real  party  in  inter- 
est.   »    •    •" 

The  record  shows  appellant  proved  its 
case;  and,  concluding  that  none  of  the  de- 
fenses was  established,  the  Judgment  Is  re- 
versed, with  directions  to  the  lower  court  to 
enter  judgment  for  appellant  for  the  amount 
demanded  In  Its  complaint,  with  Interest 
from  the  date  of  the  commencement  of  the 
action. 

HOLCOMB,  0.  J.,  and  TOLMAN,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


HIRSCHBERG    v. 
(L. 


SOUTHERN 
A.  4264.) 


PAC.   CO. 


(Supreme  Court  of  California.     July  31,  1919.) 

1.  WnHKSBEB  «=>219(4) — Pbiviusoed  COMIIU- 
inci.TioNS  TO  Physicians— Waiveb. 

The  privilege  of  a  patient,  under  Code  Civ. 
Proc.  I  1881,  of  preventing  physicians  fro^n 
testifying  as  to  communications  made  by  pa- 
tient. Is  personal  to  the  patient  and  may  be 
waived  by  him. 

2.  Witnesses  «s»219(5)— PbivIixoed  Coumu^' 
NICATI0N8  to  Phtsicianb  —  Waiveb  of 
Pbiviu:oe. 

Plaintiff  in  a  personal  injury  action,  by  testi- 
fying fully  and  allowing  a  physician  to  testify 
fully  as  to  her  condition  after  an  alleged  as- 
sault, did  not  waive  her  right,  given  by  Code 
Civ.  Proc.  i  1881,  to  object  to  the  introduction 
in  evidence  of  information  acquired  by  another 
physician  while  acting  as  her  physician  several 
years  prior  to  the  Injury  complained  of. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angelea 
County ;  Curtis  D.  WUbar,  Judge. 
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'  Action  "^y-  Faniiie  Hlrscliberg  against  tbe 
Southern-  Pacific  Company.  From  a  Judg- 
ment-for  plaintiff  and  order  denying  its  mo- 
tion for  new  trial,  the  defendant  aj^ieala. 
Affirmed. 

Henry  T.  Gage,  W.  I.  Foley,  W.  I.  Gilbert, 
and  C.  F.  Cable,  all  of  Los  Angeles,  for  ap- 
pellant. ' 

Peyton  H.  Moore  and  E.  B.  Drake,  both  of 

Los  Angeles,  for  respondent. 

LAWLOR,  J.  This  is  an  appeal  from  a 
judgment  of  the  superior  court  of  the  coun- 
ty of  Los  Angeles  in  an  action  for  damages 
for  personal  Injuries,  In  which  the  plalntift 
was  awarded  the  sum  of  $3,600,  with  costs 
amounting  to  $524.95.  Tbe  complaint  alleges 
that  the  injuries  were  sustained  by  the  plain- 
tiff at  the  bands  of  an  employ^  of  the  de- 
fendant company.  The  Case  was  tried  by 
jury,  and  Judgment  was  given  by  tbe  court 
for  the  amoimt  of  the  verdict  A  motion  for 
a  new  trial  was  thereafter  interposed  and 
denied.  The  record  contains  a  statement  on 
motion  for  a  new  trial  settled  and  allowed  by 
the  court. 

It  appears  that  the  plaintiff  has  resided 
in  Los  Angeles  since  July  27,  1010.  On  Au- 
gust 5,  1910,  the  plaintiff,  accompanied  by 
her  son,  went  to  the  station  of  the  defendant 
company  In  Los  Angeles  for  the  purpose  of 
securing  certain  baggage  belonging  to  her 
and  her  family.  The  baggage  agent  presented 
a  statement  of  excess  charges  for  payment 
before  releasing  <jhe  baggage.  Plaintiff's 
son  questioned  tbe  correctness  of  a  certain 
item  of  25  cents,  and  an  altercaticm  ensued, 
during  which,  plaintiff  alleged,  the  baggage 
agent  assaulted  her  by  seizing  her  right  arm 
and,  ithtowlng  her  violently .  and  forcibly 
against  the  stone  floor,  causing  her  jewelry 
to  be  driven  into  the  flesh  of  her  chest, 
"brnlalng:  and  lacerating  the  same  and  breath- 
ing the  bones  thereof."  It  is  further  alleged 
that  she  was  "severely  and  permanently  In- 
jured In  the  lower  abdominal  region,  and 
especially  plaintiff's  uterus  was  misplaced, 
torn,  crushed,  and  bruised,  and  her  female 
functions  were  Interfered  with,  and  she  has 
been  caused  to  be  sick,  sore,  and  lame  there- 
from ever  since." ;  and,  further,  that  her  left 
knee  and  right  arm  -^ere  severely  sprained, 
her  bdck  wrenched,  her  face  and  head  bruis- 
ed, "and  that  her  body,  became  sick,  sore,  and 
disordered." 

The  only  question  presented  for  considera- 
tion on  this  appeal  Is  whether  the  trial  court 
erred  in  excluding  the  deposition  of  Dr. 
Emery  Marvel  of  Atlantic  City,  N.  J.,  which 
was  offered  by  the  defendant. 

From  the  record  it  appears  that  the  depo- 
sition was  objected  to  by  the  plaintiff  on  the 
ground  that  the  examination  called  for  In- 
formation acquired  by  Dr.  Marvel  while  at- 
tending the  plaintiff  as  a  physician,  within 
the  meaning  of  subdivision  4,  |  1881,  Code 


'  of  Civil  Procedure,  and  that  tbe  ruling  of 
the  court  was  based  upon  that  conceded  fact. 
It  also  appears  that,  while  the  deposition 
was  taken  upon  the  stipulation  of  the  par- 
ties, it  was  taken  "subject  to  all  objectioDS 
and  exceptions,  as  If  the  said  witness  were 
personally  present  on  the  stand,  but  withont 
objection  to  the  time  or  place  of  taking  tbe 
same.  It  being  expressly  agreed  that  plain- 
tiff by  this  stipulation  does  not  in  any  way 
waive  the  right  to  object  to  the  Introduction 
in  evidence  of  all  or  any  part  of  the  testi- 
mony of  Dr.  Marvel  on  the  ground  that  the 
same  is  privileged." 

The  ai^)ellant  cont»idB  that  the  deposition 
of  Dr.  Marvel  was  admitelble  vpoa  two 
grounds: 

"First.  Mrs.  Hirschberg,  by  her  own  testimony 
and  by  disclosures  made  witli  her  consent  by 
her  pliysician,  waived  any  right  which  she  may 
have  bad  to  the  exclusion  of  the  testimony  of 
tbe  physician. 

"Second.  She  testified  that  Dr.  Emery  Marvel 
was  not  her  physician,  and  that  he  had  never 
treated  her  for  any  disease  except  that  of  1am- 
bago.  If  he  was  not  her  physician,  then  cer- 
tainly she  could  not  object  to  his  testifying  in 
the  case.  In  other  words,  if  she  claimed  the 
privilege  of  exclviding  the  communications  be- 
tween Dr.  Marvel  and  herself  from  the  consid- 
eration of  the  jury  she  could  only  do  so  upon 
the  theory  that  he  was  her  physician.  She  could 
not  deny  that  the  relationship  existed,  and  in 
the  same  breath  claim  his  testimony  could  not 
be  offered  because  it  was  a  privileged  communi- 
cation." 

The  plaintiff  testified  on  direct  examlna- 
tloh  that  as  a  result  of  the  injury  she  sus- 
tained a  displacement  of  her  uterus,  and  that 
"before  the  trouble  I  was  a  healthy  woman." 
On  cross-examination  she  was  asked  if  in 
the  years  1002,  1904,  and  1907,  at  Atlantic 
City,  New  Jersey,  she  was  not  treated  by 
Dr.  Marvel  for  a  displacement  of  her  uterus. 
Her  answer  was  flatly  In  the  negative;  she 
stated,  however,  that  he  had  once  treated  her 
for  lumbago. 

On  direct  examination.  Dr.  Adolph  Tyrola, 
plaintiff's  personal  physician,  who  treated 
her  for  the  first  time  after  the  Injury  and 
was  called  in  her  behalf,  described  in  minute 
detail  the  condition  of  the  organs  of  the  pel- 
vic region,  including  a  displacement  of  the 
uterus.  He  testified  on  cross-examination 
that— 

"She  did  not  tell  me  that  the  entire  displace- 
ment resulted  from  the  fall.  •  •  *  My  opin- 
ion in  this  cage  is  that  the  displacement  began 
several  years  ago,  long  prior  to  my  first  exam- 
ination." 

In  view  of  the  delicate  nature  of  much  of 
the  testimony  touching  the  physical  condi- 
tion of  the  plaintiff,  and  Hie  fact  that  the 
only  question  reserved  for  appeal  is  that  of 
privilege,  we  do  not  think  It  necessary  to 
make  a  more  extended  reference  to  such 
testimony. 
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[1]  Section  1881  of  the  Code  of  avll  Pro- 
cedure, as  It  was  written  at  the  time  tbls  ac- 
tion arose,  reads  as  follows: 
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"There  are  particular  relations  in  which  it  is 
the  policy  of  the  law  to  encourage  confidence 
-and^  to  preserve  it  inviolate ;  therefore  a  person 
cannot  be  examined  as  a  witness  in  the  following 
cases:  *  *  *  4.  A  licensed  physician  or  sur- 
geon cannot,  without  the  consent  of  his  patient, 
be  examined  in  a  civil  action  as  to  any  informa- 
tion acquired  in  attending  the  patient,  which 
was  necessary  to  enable  him  to  prescribe  or  act 
for  the  patient.    •    *    * " 

The  purpose  of  the  privilege  "Is  to  facili- 
tate and  make  safe  fall  and  conQdentlal  dls- 
doBures  \)y  patient  to  physician  of  all  facts, 
circumstances,  and  symptoms,  untrammeled 
■by  apprehension  of  their  sbbsequent  enforc- 
ed disclosure  and  publication  on  the  witness 
stand,  to  the  end  that  the  physician  may 
form  a  correct  opinion,  and  be  enabled  safely 
imd  efflcadonsly  to  treat  bis  patient."  In  re 
Bruendl's  Will,  102  Wis.  45,  78  N.  W.  169. 
The  priTllege  Is  personal  to  the  patient  and 
may  be  waived  by  him.  Llssak  v.  Crocker 
Estate  Co.,  lid  Cal.  442,  61  Pac.  688.  What 
constitutes  a  waiver  Is  stated  In  40  Cyc.  2899, 
as  follows: 

"The  privilege  is  waived  whenever  the  person 
entitled  to  the  protection  of  the  statute  volun- 
tarily makes  public  matters  of  which  a  disclo- 
sure without  his  consent  is  forbidden,  and  so 
where  the  client  or  patient  voluntarily  introduc- 
es evidence  of  communications  between  himself 
and  hie  physician  the  privilege  is  waived,  and 
the  attorney  or  physician  may  testify  in  respect 
thereto." 

It  has  been  held  that  If  a  patient  offers 
the  testimony  of  one  of  several  physicians 
attending  the  case  at  the  same  time,  or  who 
were  present  at  a  consultation,  the  privilege 
has  been  waived,  so  that  the  testimony  of 
all  of  them  will  be  received.  Morris  v.  Kail- 
road,  148  N.  T.  88,  42  N.  E.  410,  61  Am.  S4L 
Rep.  675;  O'Brien  v.  Western  Implement 
Mfg.  Co.,  141  Mo.  App.  331,  125  S.*  W.  804, 
und  cases  there  cited.  And  likewise  where 
different  physicians  have  treated  the  patient 
at  different  times  for  the  same  injury  and 
the  patient  calls  one  of  the  physicians  to 
testify,  it  lias  been  held  that  this  constitutes 
a  waiver  as  to  all  the  physicians.  Lawson  t. 
Morning  Journal,  32  App.  Div.  71,  52  N.  Y. 
Supp.  484;  Lampel  v.  Goldstein,  167  N.  Y. 
Supp.  576;  State  v.  Long,  257  Mo.  199.  165 
S.  W.  748;  Priebe  v.  Grandall  (Mo.  App.) 
187  S.  W.  605.  However,  there  is  authority 
to  the  contrary.  Dotton  v.  Albion,  S7  Midi. 
575,  24  N.  W.  788 ;  Baxter  v.  Cedar  Rapids, 
103  Iowa,  599,  72  N.  W.  790;  Mellor  v.  R. 
Co.  (Mo.)  14  S.  W.  758;  Hope  v.  Railroad 
Co.,  110  N.  Y.  643,  17  K.  E.  873 ;  Mays  t. 
New  Amsterdam  C.  Co.,  40  App.  D.  C.  249, 
46  L.  R.  A.  (N.  S.)  1108;  Slater  v.  Sorge,  166 
Mich.  173,  131  N.  W.  565. 

But  it  is  to  be  noted  that  In  the  foregoing 
cases  It  was  sought  to  admit  the  testimony 


of  physicians  who  attended  the  oatients  after 
the  Injury  complained  of,  and  who,  accord- 
ing to  the  testimony  of  the  patients  them- 
selves on  direct  examination,  had  been  con-' 
suited  or  had  given  treatment  for  the  same 
injur?.  Such  Is  not  the  case  here.  The 
testimony  of  Dr.  Marvel  purported  to  cover 
information  acquired  by  him  while  attending 
the  plaintiff  as  her  physician  several  years 
before.  And  In  the  presentation  of  the  case 
for  the  plaintiff  the  treatment  by  Dr.  Marvel 
was  In  no  way  referred  to,  but,  as  already 
stated,  the  fact  was  Introduced  at  the  trial 
on  the  cross-examination  of  the  plaintiff. 
Or.  Marvel  did  not  examine  or  treat  the 
plaintiff  after  the  assault.  This  question,  so 
far  aa  we  are  able  to  find,  has  never  been 
passed  upon  in  this  state.  However,  the  case 
of  Missouri  &  N.  A.  R.  Co.  v.  Daniels,  98 
Ark.  352,  136  8.  W.  651,  decided  in  1911  by 
the  Supreme  Court  of  Arkansas,  Is  so  clearly 
analogous  in  its  facts  and  presents  so  con- 
cisely the  exact  point  of  law  here  involved 
that  we  will  quote  from  it  at  some  length- 

The  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  through  the  negli- 
gence of  a  conductor  of  the  defendant  rail- 
road company.  It  was  alleged  that  the  plain- 
tiff had  been  thrown  from  the  stepa  of  a 
passenger  coach  to  the  floor  of  the  station 
platform,  and  that  as  a  result  of  the  fall  she 
had  suffered  a  prolapsus  of  the  uterus  and 
that  the  Injury  was  so  severe  that  an  opera- 
tion was  necessary.  To  prove  the  serious- 
ness of  her  condition  after  the  accident,  she 
called  Dr.  Fowler,  her  attending  physician, 
as  a  witness.    We  quote  from  tJie  opinion: 

"  •  •  •  During  the  progress  of  the  trial  the 
defendant  introduced  two  physicians  who  had 
attended  on  the  plaintiff  about  two  years  prior 
to  the  time  of  the  alleged  injury,  and  offered  to 
prove  by  them  that  she  had  sustained  a  displace- 
ment of  the  womb  at  that  time,  and  had  suffered 
from  that  trouble  long  prior  to  the  date  of  the 
alleged  injury.  The  plaintiff  objected  to  the  ad- 
mission of  this  testimony,  and  her  objection 
was  sustained  by  the  court.  It  is  conceded  by 
the  defendant  that  the  information  which  the 
testimony  of  these  witnesses  would  have  dis- 
closed was  acquired  by  them  while  attending  the 
plaintiff  as  physicians ;  but  it  contends  that  the 
evidence  was  admissible  because  the  plaintiff  had 
waived  her  right  to  object  to  the  introduction  of 
any  testimony  relative  to  her  condition  by  reason 
of  having  herself  introduced  the  testimony  of 
Dr.  Fowler,  above  referred  to. 

"It  is  provided  by  section  3098,  Kirby's  Di- 
gest, that  'no  person  authorized  to  practice 
physic  or  surgery,  and  no  trained  nurse,  shall 
be  compelled  to  disclose  any  information  which 
he  may  have  acquired  from  bis  patient  while 
attending  him  in  a  professional  character,  and 
which  information  was  necessary  to  enable  him 
to  describe  as  a  physician  or  to  act  for  him  aa 
a  surgeon  or  a  trained  nurse.'  •  •  •  By  vir- 
tue of  the  statute  the  patient  is  alone  given  the 
right  to  remove  the  ban  of  secrecy.  The  patient 
may  be  willing  to  waive  the  objection  of  incom- 
petency as  to  a  particular  physician  in  whom 
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he  reposes  confidence,  and  yet  be  unwilling  to 
waive  this  objection  aa  to  another,  who  treated 
him  at  a  different  time  for  the  trouble  com- 
plained of.  The  statute  affords  him  this  priv- 
'  ilege,  when  the  teBtimony  of  the  offered  witness 
does  not  relate  to  the  same  occasion  as  that 
from  which  the  patient  has  removed  the  seal  of 
secrecy.    [Citing  cases.] 

"Counsel  for  the  defendant  upon  cross-exam- 
ination of  plaintiff  aslced  her  if  the  physicians 
whom  defendant  desired  to  introduce  as  witness- 
es as  to  her  condition  prior  to  the  alleged  injury 
had  treated  her  in  1907  for  displacement  of  the 
womb.  This  she  denied,  and  it  is  now  urged 
by  the  defendant  that  it  was  entitled  to  have  the 
benefit  of  these  physicians'  testimony  in  order 
to  contradict  the  plaintiff.  But,  if  the  defend- 
ant's position  in  this  respect  should  be  up- 
held, then  the  above  statute  in  regard  to  privi- 
leged communications  would  be  easily  evaded. 
In  any  cause  where  the  opposing  party  desired 
to  obtain  the  testimony  of  an  attending  physi- 
cian, it  could  be 'secured  in  lilie  manner,  al- 
though against  the  objection  of  the  patient. 
The  plain  provisions  of  the  statute  forbidding 
such  testimony  by  a  physician  cannot  thus  be 
abrogated.  Holloway  v.  Kansas  City,  184  Mo. 
19,  82  S.  W.  89;  Burgess  v.  Sims  Drug  Co., 
114  Iowa,  275,  86  N.  W.  307,  64  I*  R.  A.  364, 
89  Am.  St.  Rep.  359.  We  are  therefore  of  the 
opinion  that  the  plaintiff,  by  the  introduction 
of  the  testimony  of  Dr.  Fowler  relative  to  his 
treatment  of  her  as  a  physician  after  the  in- 
jury, did  not  waive  her  privilege  to  object  to  the 
testimony  of  .other  physicians  who  had  treated 
her  prior  to  that  time,  alhough  for  the  same  al- 
leged trouble," 


See,  also,  Butler  t.  Manhattan  By.  Co.,  8 
Misc.  Rep.  453,  23  N.  Y.  Supp.  163;  Marx  t. 
Manha,ttan  Ry.  Co.,  56  Hun,  575,  10  N.  Y. 
Supp.  159;  Treanor  v.  Manhattan  By.  Co'., 
16  N.  Y.  Supp.  536;  Webb  v.  Metropolitan 
St.  Ry.  Co.,  89  Mo.  App.  6(M;  Woods  t.  In- 
corporated Town  of  Lisbon,  150  Iowa,  433, 
130  N.  W.  372. 

The  case  of  Holloway  v.  Kansas  City,  184 
Mo.  19,  82  S.  W.  89,  decided  by  the  Supreme 
Court  of  Missouri,  states  with  equal  force 
and  lucidity  the  law  applicable  to  this  ques- 
tion. Action  was  brought  there  for  the  re- 
covery of  damages  for  personal  injuries  al- 
leged to  have  been  caused  to  the  plaintiff 
by  falling  through  a  hole  in  a  defective  side- 
walk. A  point  similar  to  the  one  last  dis- 
cussed was  there  raised  on  appeal.  In  the 
course  of  its  opinion  the  court  said: 

"The  plaintiff  testified  upon  her  examination 
in  chief  that  her  general  health  was  good,  and 
upon  cross-examination  she  was  asked  if  Dr. 
Mathias  bad  treated  her,  and  what  for.  She  re- 
plied that  he  had  treated  her  for  headaches; 
nothing  pise.  Defendant  thereafter  introduced 
Dr.  Mathias  to  show  what  be  bad  treated  her 
for.  Now,  defendant  contends  that,  because 
plaintiff  answered  its  questions  to  the  effect  that 
Dr.  Mathias  treated  her  for  nothing  else  than 
headaches,  she  waived  the  protection  of  the  stat- 
ute, and  that  the  defendant  had  the  right  to  the 
evidence  of  Dr.  Mathias  for  the  purpose  of  con- 
tradicting her.    If  defendant's  position  in  this 


respect  be  the  law,  then  the  statute  in  regard 
to  privileged  communicationa  is  a  failure  in  the 
purpose  for  which  it  was  intended,  for  a  party 
to  a  suit  could  evade  it  at  any  time  where  an 
attendant  physician  is  intxodnced  as  an  expert 
witness  by  aaking  him  upon  cross-examination, 
if  he  had  treated  the  party  in  whose  belialf  he 
testifies,  if  he  treated  snch  party  for  anything 
else  than  what  may  be  stated  by  such  party, 
and,  if  so,  by  this  means  contradict  Mm.  The 
statutes  of  Iowa  and  New  York  with  respect  to 
privileged  communications  are  in  all  essentials 
like  the  Missouri  statute,  and  in  the  former 
state  in  the  case  of  Burgess  v.  Sims  Drug  Co., 
114  Iowa,  276.  86  N.  W.  307,  64  I/.  B.  A. 
364,  89  Am.  St  Bep.  3S9,  the  facts  were  sim- 
ilar to  the  facts  in  the  case  at  bar.  In  that  case 
defendant  asked  plaintiff  on  cross-examination 
if  a  certain  physician,  vis.  Dr.  Amos,  had  treat- 
ed him,  and  what  the  doctor  had  treated  him 
for.  Plaintiff  answered  the  questions,  without 
objection,  and  then  defendant  offered  Dr.  Amos 
as  a  witness,  claiming  that  plaintiff  had  waived 
his  right  under  the  statute  by  answering  the 
questions  propounded  him  by  the  defendant. 
The  court  held  that  plaintiff  had  not  thereby 
waived  his  privilege  under  the  statute,  and  that 
Dr.  Amos  was  not  comi>etent  to  testify  in  re- 
gard to  plaintiff's  ailments,  or  his  treatment  of 
him.  The  court  says:  'If  counsel  saw  fit,  on 
cross-examination,  to  inquire  into  this  matter, 
he  must  be  bound  by  the  answer,  and  cannot 
afterwards  claim  that  the  witness,  by  answering 
without  objection,  voluntarily  waived  the  privi- 
lege.' The  same  rule  is  announced  by  the  Su- 
preme Court  of  New  York  in  Fox  v.  Union 
Turnpike  Co.,  supra  [69  App.  Div.  363,  69  N. 
Y.  Supp.  653].'  There  was  no  error  in  the  rul- 
ing of  the  court  upon  this  question." 


(21  In  our  opinion  the  rule  applicable  to 
this  case  is  correctly  stated  in  the  foregoing 
authorities.  We  liave  found  no  authority 
that  supports  the  contention  of  appellant  that 
because  the  plaintiff  and  her  physician  testi- 
fied fully  as  to  her  condition  after  the  assault 
fe  ban  of  privilege  was  thereby  waived  as 
information  acquired  by  Dr.  Marvel  while 
acting  a^  her  physician  several  years  prior  to 
the  injury  complained  of. 

We  will  next  consider  the  further  conten- 
tion of  appellant  that  the  plaintiff  testified 
that  Dr.  Marvel  was  not  her  physician,  and 
that  he  never  treated  her  for  any  disease 
except  lumbago.  Preliminarily  it  is  proper 
to  point  out  that  the  appellant  is  not  ac- 
curate in  stating  the  effect  of  the  testimony 
of  the  plaintiff.  She  did  not  testify  that  Dr. 
Marvel  was  never  her  physician.  The  record 
plainly  shows  to  the  contrary.  The  purport 
of  her  cross-examination  was  whether  in  the 
years  1902,  1904,  and  1907  Dr.  Marvel  did  not 
treat  her  for  female  trouble.  The  questioni 
were  so  framed  that  an  affirmative  answer 
would  carry  the  declaration  either  that  he 
bad  or  had  not  been  her  physician  for  the 
specified  purpose.  She  invariably  answered 
that  he  had  never  so  treated  her,  but  that  he 
had  been  called  in  to  treat  her  for  an  attapk 
of  lumbago.    This  was  equivalent  to  a  direct 
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declaration  tbat  he  never  bad  been  ber  ptayrt- 
clan  for  the  treatment  of  female  trouble,  but 
that  he  had  been  her  physician  for  the  treat- 
ment of  lumbago.  It  was  not  disputed  at  the 
trial  that  Dr.  Marvel  had  been  the  plalntltTs 
physician;  the  sole  dispute  was  whether  he 
bad  treated  her  for  female  trouble  or  for 
lumbago.  Moreover,  the  fact  of  the  relatlon- 
ebip  of  physician  and  patient  was  admitted 
by  counsel  for  the  defendant  at  the  trial, 
and  it  was  upon  this  admission  that  the 
court  based  its  ruling  excluding  the  deposi- 
tion, as  is  shown  by  the  record: 


145 


"Mr.  Gilbert  (counsel  for  the  defendant):  Let 
the  record  show  that  the  entire  deposition  of 
Dr.  parrel  was  offered. 

"The  Court:  Tbat  is  on  the  understanding 
that  what  he  would  testify  to  was  information 
gained  whfle  attending  hep  as  a  physician? 

"Mr.  Gilbert:   Yes. 

"The  Court:  With  that  understanding  the  ob- 
jection will  be  sustained." 


The  argument  of  appellant,  therefore,  that 
plaintiff  having  denied  that  Dr.  Marvel  bad 
been  her  physician  could  not  object  to  his 
testifying  In  the  case,  la  without  force. 

In  view  of  this  stipulation,  and  because 
we  do  not  find  that  the  point  has  been  made 
In  the  briefs,  it  Is  not  necessary  to  consider 
the  question  whether  the  privilege  may  be 
allowed  as  to  information  claimed  by  the 
defendant  to  have  been  acquired  by  Dr. 
Marvel  in  the  treatment  of  the  plaintiff  for 
female  trouble  in  the  face  of  her  testimony 
that  he  attended  her  for  the  treatment  of 
lumbago  only. 

It  is  unquestionably  true  that  the  testi- 
mony of  Dr.  Marvel,  If  competent,  would 
have  been  material  and  relevant  to  the  in- 
quiry whether  the  pelvic  condition  of  the 
plaintiff  as  testified  to  by  herself,  Dr.  Tyrola, 
and  the  other  physicians  at  the  trial,  was  in 
any  degree  due  to  the  assault.  No  authority 
has  been  brought  to  our  attention  by  counsel, 
and  we  have  not  been  able  to  find  any,  which 
would  support  the  admission  of  the  deposi- 
tion under  the  circumstances  presented  by 
the  record. 

And  although  the  tendency  of  the  decisions 
in  recent  years  has  been  toward  a  less  liberal 
application  of  the  ban  of  prlvUege,  and  that 
the  privilege  in  this  state  in  cases  of  dam- 
ages for  personal  injuries  has  been  abrogated 
snlce  this  cause  of  action  arose  (Stats.  1917, 
p.  954),  yet  to  hold  that  the  deposition  was 
admissible  would  be  to  deny  to  the  plaintiff 
a  substantial  right.    The  ruling  was  proper. 

For  the  reasons  stated  the  judgment  and 
order  are  affirmed. 

We  concu*:  ANGELLOTTI,  O.  J.; 
SHAW,  J.;  LENNON,  J.;  MELVIN,  J.; 
OLNEY,  J. 


MUSGRAVE  V.  EENKIN  et  ai    (L.  A.  5244.) 
(Supreme  Court  of  California.    Aug.  6,  1919.) 

1.  MoBTQAOES    <&=>309(3)  —  Release  —  Dk- 

LIVEBI. 

Release  of  a  mortgage,  not  delivered  by  the 
mortgagee  in'his  lifetime,  did  not  take  effect. 

2.  MoBTQAQBS  «S9224  —  ASSIGNMENT  —  Va- 
lidity. 

A  mortgagee's  assignment  of  the  mortgage 
to  a  trustee  in  consideration  of  the  beneficiary's 
agreement  to  care  for,  nurse,  and  support  the 
mortgagee  during  the  remainder  of  hia  life, 
which  agreement  the  beneficiary  performed,  was 
not  a  gift,  and  was  not  executory,  but  was  a 
present  transfer  of  title. 

3.  TBUSTS     €=11(1)    —    PUBPOSE    —    SOPPOBT 
OF  ASSIGSOB. 

Assignment  of  mortgage  to  a  trustee  in 
consideration  of  the  beneficiary's  agreement  to 
continue  to  care  for,  nurse,  and  support  assignor 
during  the  remainder  of  his  life,  created  a  valid 
trust. 

Department  l. 
■  Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Wellborn,  Judge. 

Action  by  H«ttle  W.  Musgrave,  as  execu- 
trix of  the  last  will  and  testament  of  James 
Henry  Caldwell,  deceased,  against  Ida  B. 
Renkln  and  E.  W.  Renkin  and  others.  From 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Isidor  B.  Dockweiler,  of  Los  Angeles, 
James  C.  Williams,  of  Kansas  City,  Mo.,  W. 
D.  Finch  and  DockweUer  &  Mott,  all  of  Los 
Angeles,  for  appellant. 

Ladus  K.  Chase,  Walter  L.  Mann,  and 
George  F.  Renkln,  all  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  At  the  time  of  the  transactions 
complained  of  the  decedent,  Caldwell,  held  a 
mortgage  and  note,  executed  to  him  by  the 
defendants,  for  the  sum  of  $4,450.  The  plain- 
tiff's complaint  purports  to  state  a  cause  of 
action  to  set  aside  a  release  of  this  mortgage 
and  an  assignment  of  the  same  mortgage,  in 
trust  for  certain  purposes,  made  by  the  dece- 
dent in  his  lifetime,  on  the  ground  that  they 
were  obtained  by  fraud  and  undue  Influence, 
and  on  the  further  ground  that  the  transac- 
tion was  an  attempt  to  make  a  gift,  and 
that  it  was  not  completed  during  the  life- 
time of  the  donor.  The  court  below  found 
that  the  aforesaid  contracts  were  not  obtain- 
ed by  fraud,  that  they  were  executed  without 
undue  influence,  and  with  full  knowledge  by 
the  donor  of  their  terms  and  effect,  and  that 
at  the  time  his  mind  was  clear  and  he  was 
fully  capable  of  transacting  business.  There 
was  evidence  sufficient  to  support  these  find- 
ings.   Hence  they  are  conclusive  on  appeal. 

[1]  The  release  was  not  delivered  by  the 
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deceased  In  bis  lifetime.  Hence  it  did  not 
take  effect  and  need  not  be  further  consid- 
ered. 

[2,  3]  The  assignment  of  the  mortgage  was 
made  In  March,  1915,  and  was  accompanied 
by  a  declaration  of  trust  by  the  assignor  and 
an  acceptance  thereof  duly  executed  by  the 
assignee.  The  effect  thereof  was  to  transfer 
the  complete  title  to  the  mortgage  and  note 
to  the  trustee,  and  he  thereafter  held  the 
same  subject  to  the  terms  of  the  trust  The 
trust  declaration  provided  that  in  case  Cald- 
well, the  decedent,  left  the  home  of  the  Ren- 
kins  during  his  lifetime,  the  trustee  should 
reassign  the  mortgage  and  note  to  Caldwell. 
That  condition  did  not  happen.  Under  the 
remaihing  conditions  of  the  trust,  if  Caldwell 
remained  in  the  home  of  Mrs.  Renkln  and 
was  cared  for  by  her  up  to  the  time  of  his 
death,  the  mortgage  was  then  to  be  assigned 
by  the  trustee  to  Ida  B.  Renkin.  That  con- 
dition happened,  and  the  mortgage  was 
transferred  in  accordance  with  the  declara- 
tion. The  consideration  for  the  transaction 
was  the  previous  care  of  the  decedent  by 
Mrs.  Renkln  and  her  agreement  to  continue 
to  care  for,  nurse,  and  support  bim  during 
the  remainder  of  his  life.  I^  was  old  and 
80  afflicted  that  he  required  constant  care 
and  attention.  The  agreement  of  Mrs.  Ren- 
kin was  fully  performed.  The  assignment 
to  the  trustee  was  not  a  gift,  it  was  not 
executory,  but  was  a  present  transfer  of  the 
title.  Burkett  v.  Doty,  176  Cal.  80,  107  Pac. 
618.  The  trust  was  In  all  respects  lawful 
and  valid.  The  result  is  that  the  findings 
and  Judgment  of  the  court  below  in  favor  of 
the  defendant  must  be  sustained. 

The  Judgment  is  affirmed. 

We  concur:   LAWLER,  J.,  OLNEY,  J. 


In  re  GOULD'S  ESTATE.    (S.  F.  9058.) 

(Supreme  Court  of  California.     Aug.  8,  1919. 
Rehearing  Denied  Sept.  4,  1919.) 

1.  EXECVTOBS    AND     ADUINISTBATOBS     «=9l8S 

—  Allowances  to  Widow  —  Sepabation 

AND  DiVOBCE. 

A  widow  is  entitled,  under  Code  Civ.  Proc. 
S  1404,  to  a  reasonable  allowance  for  support, 
although  she  has  not  lived  in  a  family  relation 
with  her  husband  for  some  years  prior  to  his 
decease,  and  has  been  granted  an  interlocutory 
decree  of  divorce. 

2.  Judgment    ®=3524 — Constbuction. 

Words  in  a  judgment  or  decree  should  not 
be  construed  independently,  but  should  be  con- 
sidered in  relation  to  the  context  in  which  they 
are  found  and  in  the  light  of  the  circumstances 
under  which  they  were  used. 


3.  Exectttobs  and  Aduinistbatobs     ®=3l8S 
Allowance  to  Widow— Effect  of  Awabd 
OF  Pbopebtt  on  Divobcb. 
An  interlocutory  decree  of  divorce,  requir- 
ing the  husband  to  transfer  to  the  wife  certain 
property    and   allotting   all   other   property   of 
the  community  to  the  husband  "free  and  clear 
of  all  claim  of  the  wife,"  held  not  to  defeat  her 
statutory  claim  to  a  family  allowance  on '  his 
death. 

Department  2. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Tbofi.  F.  Graham, 
Judge. 

In  the  matter  of  the  estate  of  Frank  W 
Gould,  deceased.  From  an  order  allowing 
Nettie  Gould,  the  widow  of  deceased,  a  sum 
as  a  family  allowance,  B.  B.  Gould,  as  spe- 
cial administrator,  appeals.    Afilrmed. 

Frank  Freeman,  of  Willow,  and  Walter  E. 
Drobisch,  of  San  Francisco,   for  appellant 

Joseph  A.  Brown,  Elmer  E.  Robinson,  Fa- 
bian D.  Brown,  and  Robln8<m  ft  Brown,  all  of 
San  S^ncisco,  for  respondent 

LENNON,  J.  This  Is  an  appeal  by  E.  B. 
Gould,  a  special  administrator  of  the  estate 
of  Frank  H.  Gould,  deceased,  from  an  order 
allowing  respondent.  Nettle  Gould,  the  widow 
of  the  deceased,  the  sum  of  |75  a  month  as  a 
family  allowance. 

On  January  19,  1918,  the  superior  court  of 
the  city  and  county  of  San  Francisco  granted 
to  Nettie  Gould  an  interlocutory  decree  of 
divorce  from  Frank  H.  Gould,  upon  a  cross- 
complaint  filed  by  her  in  an  action  Instituted 
by  the  said  Frank  H.  Gould.  This  decree 
required  the  plaintiff,  Frank  H.  Gould,  to 
transfer  to  the  respondent  herein  certain 
property,  real  and  personal;  it  being  at  the 
same  time  ordered  that — 

"All  other  property  of  said  community,  real, 
personal,  or  mixed,  and  of  every  description,  is 
hereby  assigned  and  allotted  to  the  plaintifF, 
Frank  H.  Gould,  free  and  clear  of  all  claim  of 
the  defendant  [Nettie  Gould]." 

Frank  H.  Gould  died  on  January  26,  1918. 
On  March  1,  1918,  Nettle  Gould  made  her 
application  to  the  superior  court  of  the  city 
and  county  of  San  Frandsoo  for  a  family 
allowance.  Tlie  application  was  resisted 
on  the  ground  that  Nettle  Gould  had  not  been 
for  many  years  in  fact  a  member  of  the  fam- 
ily of  Frank  II.  Gould,  and  moreover,  that 
Frank  II.  Gould  died  possessed  of  no  prop- 
erty save  that  which  had  formerly  been  the 
property  of  the  community  and  which  had 
been  awarded  to  him  free  and  clear  of  all 
claim  of  Nettie  Gould,  Including,  so  it  is  con- 
tended, her  claim  for  a  family  allowance. 
On  March  12,  1918,  the  court  made  the  order 
appealed  from  allowing  Nettie  Gould  a 
family  allowance  beginning  with  February  1, 
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1918,  and  conttmiiog  until  further  orders  of  i  case,  this  decision  Is  entitled  to  great  weight. 
the  court.    '  An  examination  of  the  cases  wherein  It  has 

[1]  When  a  person  dies  leaving  a  widow,  I  been  held  that  the  wife  bad  waived  her 
under  section  1464  of  the  Code  of  Civil  Proce- 1  stitntory  rights  as  widow  reveals  the  fact 
dure,  such  widow  is  entitled  to  a  reasonable  that  in  each  case  the  words  used  clearly  im- 
provlsion  tor  her  support  to  be  allowed  by  |  ported  an  intention  to  surrender  the  very 
the  superior  court  or  a  Judge  thereof.  This  {  right  afterwards  claimed.  In  the  Matter  of 
provision  is  not  ctmdltloned  upon  her  having  i  Noah,  73  Cal.  583, 15  Pac.  287,  2  Am.  St.  Rep. 
lived  in  a  family  relation  with  her  husband  829,  the  wlf^  agreed  to  relinquish  "all  her 
at  the  time  of  bis  death.    It  follows,  there-  j  marital  claims."    In  Wicliersbam  v.  Comer- 


fore,  that  the  right  of  Nettle  Gould  to  a  fam- 
ily, allowance  must  be  determined  independ- 
ently of  the  circumstance  that  she  had  not 
lived  with  Frank  H.  Gould  for  some  years 
prior  to  his  decease.  Farris  v.  Battle,  80 
Ga.  187,  7  S.  E.  263,  approved  in  Smith  v. 
Smith,  112  Ga.  351,  37  S.  E.  407;  King  v. 
Executor  of  King,  64  Mo.  App.  301. 

At  the  time  of  the  death  of  the  decedent, 
Nettie  Gould  was  his  wife.  She  is  now  en- 
titled to  such  rights  as  the  law  confers  upon 
her,  under  the  circumstances,  as  his  widow, 
including  the  right  to  a  family  allowance, 
unless  the  property  of  the  community  award- 
ed to  the  decedent  was  allotted  to  him  free 
and  clear  of  all  claim  by  her,  including  the 
claim  to  a  family  allowance.  Estate  of  Dar- 
gie,  162  Cal.  53,  121  Pac.  320. 


ford,  96  Cal.  433,  81  Pac.  35S,  the  wife  re- 
linquished all  rights  as  wife  in  law  or  equity 
or  by  descent.  In  the  Matter  of  Toell,  164 
Cal.  540,  129  Pac.  999,  the  language  was  even 
more  explicit.  It  is  true  that  the  Estate  of 
Lufkin,  131  Cal.  291,  63  Pac.  469,  stands  for 
the  proposition  that  the  word  "claim"  is  suffi- 
ciently broad  to  Include  the  statutory  claim 
for  a  family  allowance.  But  that  case  mere- 
ly supports  the  conclusion  that  the  words 
"free  aiitl  clear  of  all  claim  of  the  defendant" 
contained  In  the  decree  here  in  question, 
would,  standing  alone,  cover  a  claim  for 
family  allowance.  We  are  bound,  however, 
to  construe  these  words  not  independently 
but  in  relation  with  the  context  in  which 
they  are  found  and  in  the  light  of  the  cir- 
cumstances  under   which   they   were   used. 


In  the  Estate  of  Whitney,  171  Cal.  750,  154  The  preceding  portions  of  the  decree  clearly 
Pac.  855,  Mr.  Justice  Sloss,  speaking  on  be- '  and  unmistakably  indicate  the  subject-matter 
half  of  this  court,  said:  I  of  the  adjudication  as  the  presently  existing 

.,_:        .J     ,     ,  ,     ^        .     1,      1.  .1  rights  of  the  spouses  In  the  property  of  the 

"The  widow's  dalm  to  a  famU,  allowance  is  eommunity.  The  first  five  clauses  of  the  de- 
strongly   favored  m   our  law.    •    •    •    A   will  .,'     ^i.       ,j     *,..     ^i.       j  ..^     j.     v, 

may.  of  course,  be  BO  drawn  as  to  put  the  widow    ^ree,  which  thus  Identify  the  rights  to  be 


to  her  election  between  taking  the  benefits  giv- 
en her  by  the  testator  and  daiming  her  right  of 
family  allowance.'  So,  too,  the  wife  may,  by 
agreement,  surrender  the  privilege  of  applying 
for  an  allowance.  Whether  the  right  to  demand 
an  allowance  is  inconsistent  with  the  will,  or 
has  been  surrendered,  is  a  question  of  inter- 
pretation of  the  will  or  the  contract.  In  the 
case  of  a  contract,  we  think  the  right  should 
not  be  held  to  have  been  surrendered  by  an 
agreemoit  between  the  spouses  'except  by  clear 
and  explicit  language.' " 

In  reason,  the  same  principle  should  apply 


determined,  are  followed  by  the  general 
terms  of  the  clause  in  question.  "The  geur 
eral  language  of  this  clause  must  be  held  to 
relate  to  rights  and  Interests  of  the  same 
nature  and  description  with  those  that  have 
been  already  mentioned.  The  clause  is  in 
the  nature  of  a  'sweeping  clause,'  and  Its  use 
and  object  was  to  guard  against  accidental 
omissions;  and  the  rule  of  construction  in 
such  cases  is  that 'the  'general  words  are  re- 
strained by  the  subject-matter.' "  Mahaffy 
V.  Mahaffy,  63  Iowa,  65,  18  N.  W.  685.  Con- 
struing, then,  the  general  words  "free  and 


in  construing  the  decree  of  a  court  dividing   dear  of  all  claim  of  the  defendant"  as  re- 


the  property  of  the  community  between  the 
spouses ;  the  additional  precaution  being  tak- 
en to  avoid  construing  the  decree  so  as  to 
make  It  apply  to  rights  which  the  proceeding 
was  not  intended  to  adjudicate. 


strained  by  the  subject-matter,  that  is  to  say, 
the  presently  existing  rights  of  the  spouses 
in  the  property  of  the  community,  we  are 
constrained  to  hold  that  they  were  not  in- 
tended to  and  do  not  cover  a  claim  for  fara- 


[l,  3]  In  the  Estate  of  Whitney,  supra,  the ,  Uj  allowance.     It  follows  that  the  court  did 
wife  "waived  all  claims  to  her  share  of  the '  not  err  in  granting  the  respondent's  appUca- 
communlty  property  and  any  and  all  other ,  tlon  for  a  family  allowance. 
claims  that  she  might  have  upon  any  of  the ;     The  view  which  we  have  taken  of  the  ease 

■  I  makes  it  unnecessary  for  us  to  consider  the 


estate  disposed  of  by  the  said  will."  The 
will  assumed  to  dispose  of  the  entire  estate 
of  the  husband.  After  careful  consideration 
of  the  authorities  in  tbls  state  and  other 
Jurisdictions,  th«  court  decided  that  the 
wife  had  not  waived  her  right  to  a  family  al- 
lowance. In  view  of  the  similarity  of  the 
language  involved  in  that  and  in  tbe  instant 


question  whether  or  not  Frank  H.  Gould  died 
possessed  of  any  property  save  that  which 
had  formerly  been  the  property  of  the  com- 
munity. 
The  order  appealed  from  Is  affirmed. 

We  concur:    WILBUR,  J.;    MELVIN,  J. 
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LEMLE  ▼.  BARRY  et  aL     (Sac.  2676.) 
(Supreme  C^urt  of  California.    Aug.  7,  1919.) 

1.  Vendob  and  Pubchaseb   «=»144(2)  —  De- 
fects IN  Title. 

Where  there  has  been  no  fraudulent  mis- 
representation  as  to  the  vendor's , title,  the  fact 
that  he  has  an  imperfect  title  or  no  title  at  all 
at  time  of  execution  of  a  contract  of  sale  does 
not  invalidate  the  omtract  of  sale;  it  being 
sufiBcient  if  vendor  has  good  title  at  time  he 
is  called  upon  to  perform. 

2.  Vendob  and  Pubchaseb      «=s>148  —  De- 
fault—Tender  OF  Deed. 

Where,  under  a  contract  of  sale  of  land,  the 
making  of  the  deed  and  the  payment  of  a  cer- 
tain part  of  the  purchase  price  were  dependent 
and  concurrent  conditions,  and  time  was  of  the 
essence  of  the  contract,  vendor  could  not  put 
the  vendee  in  default  until  he  tendered  liis  deed. 

3.  Vendob  and  Pubchaseb   ®=>86,  334(1)  — 
Contbacts  of  Sale— Abandonuent. 

Under  a  contract  of  sale  of  land,  wherein 
the  payment  of  a  certain  part  of  the  purchase 
price  within  a  spedfied  time  and  the  delivery  of 
the  deed  were  dependent  and  concurrent  con- 
ditions, the  vendee  after  the  expiration  of  the 
time  within  which  he  was  to  make  such  payment 
could  consider  the  contract  abandoned,  where 
the  vendor  after  such  time  and  without  tender- 
ing'a  deed  gave  notice  of  termination  of  the 
contract  and  forfeiture  on  the  theory  that  the 
vendee  was  in  default,  and  the  vendee  was  en- 
titled to  a  return  of  installinents  of  the  pur- 
chase price  theretofore  paid. 

4.  Vendor  and  Pcbohaser   ^=»336  —  Cow- 

TBACT— Abandonment  bt  Vendor— Demand 
BT  Vendee  for  Reimbursement. 

Where,  under  a  contract  of  sale  of  land, 
payment  of  a  certain  part  of  the  purchase  price 
and  delivery  of  the  deed  were  dependent  and 
concurrent  conditions,  and  vendor,  after  termi- 
nation of  the  time  within  which  vendee  shoald 
make  such  payment,  gave  notice  of  forfeiture  of 
installments  theretofore  paid  without  tendering 
the  deed,  thus  giving  vendee  the  right  to  treat 
the  contract  as  atnuidoned,  a  demand  of  the 
vendee  for  reimbursement  as  to  installments 
theretofore  paid,  although  long  delayed,  had  the 
legal  effect  of  an  immediate  demand,  where  the 
vendor  requested  delay,  but  made  no  effort  to 
correct  a  defective  title  or  tender  a  deed. 

In  Bank. 

Appeal  from  Superior  Court,  Tehama 
County;  John  F.  Ellison,  Judge. 

Action  by  Jolius  Lemle  against  Mary  M. 
Barry  and  others.  JudRment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Theodore  A.  Bell,  of  San  Francisco,  for 
appellant. 

Frank  Freeman,  of  Willow,  and  Frank  L. 
Hatch,  of  San  Francisco,  for  respondents. 

WILBUR,  J.     This  action  is  brought  by 

the  vendee  to  recover  from  the  vendor  the 


initial  payment  of  $6,060  nmde  by  the  vendee 
at  tlie  time  of  the  execution  of  the  writ- 
ten contract  for  the  sale  of  land.  Plaintiff 
appeals  from  a  Judgment  rendered  npon  sus- 
taining a  general  demurrer.  The  contract, 
whidi  is  set  out  as  an  exhibit  to  the  com- 
plaint, was  entered  into  July  81,  1912,  for 
the  sale  of  the  "Barry  ranch,"  containing  9,- 
4(X)  acres  of  land,  at  the  price  of  $16  per 
acre.  The  terms  of  payment  were  thus 
stated: 

"$5,000  to  be  paid  on  the  execution  of  this 
agreement;  one-half  of  the  full  purchase  price 
to  be  paid  on  or  before  60  days  after  the  execu- 
tion of  this  agreement;  balance  to  be  secured 
by  note  and  mortgage  payable  on  or  tiefpre  3 
years  after  date ;  said  note  and  mortgage  to  be 
of  approved  form  and  with  the  usual  covenants 
and  conditions  found  in  mortgages  of  real  prop- 
erty. The  same  to  bear  interest  at  the  rate  of 
6  per  cent  per  annum,  i>ayable  annually,"  etc 

It  also  provided : 

"It  is  expressly  understood  between  the  par- 
ties hereto  that  the  said  party  of  the  second 
part  shall  at  the  expiration  of  60  days  from 
and  after  the  second  payment  herein  stipulated 
and  agreed  to  be  paid,  and  provided  further  that 
said  second  party  shall  have  made  said  first  pay- 
ment as  herein  agreed  and  otherwise  conformod 
to  said  stipulation  and  agreement,  be  entitled  to 
enter  upon  and  take  possession  of  said  premises 
and  farm  the  same  in  a  manner  pursued  for 
like  land ;  but  said  party  of  the  second  part 
hereby  and  herein  agrees  not  to  sell,  convey,  or 
otherwise  incumber  the  whole  or  any  portion  of 
said  land  until  said  deed  and  mortgage  has  been 
executed  according  to  the  terms  herein  and  here- 
tofore contained." 

The  agreement  also  contained  the  usual 
provision  that  time  is  of  the  essence  of  the 
agreement.  Including  the  following  provision, 
to  wit : 

"And  the  said  parties  of  the  first  partj  on 
receiving  such  payments  at  the  time  and  in  the 
manner  above  mentioned,  agree  to  execute  and 
deliver  to  the  party  of  the  second  part,  his  ad- 
ministrators or  assigns,  a  good  and  sufficient 
deed  to  the  properly  above  described." 

Apparently  the  parties  contemplated  that 
upon  the  making  of  the  6(May  payment,  the 
vendor  would  execute  a  deed  and  the  vendee 
execute  a  note  and  mortgage  for  one-half  of 
the  balance  of  the  purchase  money.  This 
construction  of  the  contract  seema  to  accord 
wltb  the  conduct  of  the  parties,  for,  within  60 
days  from  the  date  of  the  contract,  the  ven- 
dors furnished  the  vendee  an  abstract  of  title 
continued  to  August  12,  1912.  On  September 
17,  1912,  the  vendee|s  attorney  reported  to 
the  vendee  bis  conclusion  with  reference  to 
the  abstract  of  title,  and  on  or  about  said 
date  the  vendee  communicated  said  report  to 
the  vendors  with  a  written  demand  that  the 
alleged  defects,  therein  be  corrected.  The  at- 
torney's report  upon  the  abstract  in  question. 


£=3For  other  cases  see  same  topic  and  KEY- NUMBER  In  all  Key-Numbered  Digests  and  lodexM 
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whieb  Is  set  ont  In  full  In  the  complftlnt,  is 
to  the  effect  that  It  appeared  therefrom  that 
the  vendors  owned  the  title  In  fee  to  an  un- 
divided fonr-aevenths  of  most  of  the  property 
known  as  the  Barry  ranch,  and  that  three- 
sevenths  belonged  to  Mary  M.  Barry  (flve- 
fourteenths)  and  to  John  H.  Barry  (one-four- 
teenth). Other  objections  to  the  title  are  not 
clear,  in  the  absence  of  the  abstract,  which  is 
referred  to  in  the  report.  One  objection  is 
that  the  abstract  shows  that  one  and  one- 
third  acres  of  land  had  been  deeded  to  the 
trustees  of  the  Cottonwood  school  district. 
It  is  alleged  in  the  complaint  that  the  ven- 
dors never  at  any  time  have  corrected  or 
remedied  the  defects  in  their  title,  and  that 
they  never  have  presented  a  good  and  mer- 
chantable title  to  said  premises,  and  have 
never  been  able  to  convey  to  the  plaintiff  a 
good  and  sufflclent  and  merchantable  title  to 
said  premises,  and  it  is  also  alleged  that  the 
vendors  have  never  performed  or  offered  to 
perform  any  of  the  covenants  contained  in 
their  agreement  or  tendered  the  plaintiff  any 
deed  or  conveyance  to  said  property.  It  is 
further  alleged  that  on  June  4,  1913,  the  ven- 
dors delivered  to  the  vendee  a'  notice,  set  out 
In  the  complaint  in  part,  as  follows  : 

"You  are  hereby  notified  that  you  have  for- 
feited any  and  all  rights  which  you  m^Lhold 
in  and  to  that  certain  agreement  •  *  ^^^at- 
ed  the  31st  day  of  July,  1912,  •  •  •  a^ 
said  parties  of  the  first  part  therein  hereby  de- 
clare such  forfeiture  by  reason  of  your  non- 
compliance with  the  terms  and  conditions  of 
said  agreement,  and  hereby  terminate  the  same ; 
•  •  •  that  subsequent  to  the  service  of  sucli 
notice  •  •  •  the  plaintiff  demanded  of  the 
vendors  the  return  to  him  of  the  $5,000 ;  which 
be  had  paid  them ;"  that  the  vendors  requested 
of  plain  tifF  time  to  consider  his  demand,  and 
particularly  to  consider  the  objections  which 
the  plaintiff  had  made  to  their  title  to  said 
premises,  which  request  plaintiff  granted,  and 
from  time  to  time,  at  the  request  of  the  ven- 
dors, extended  the  time  for  the  vendors  to  con- 
sider plaintiff's  demand  and  the  ground  of  his 
objection  to  saFd  title  until  November  13,  1914, 
when  the  vendors,  for  the  first  time,  notified  the 
plaintiff  that  they  would  not  return  to  him 
the  $5,000,  'or  any  part  of  the  same. 
\- 

It  is  farther  alleged : 

l%at  the  abstract  of  title  was  returned  by  the 
vendee  to  the  vendors  September  17,  1912,  and 
that  it  was  retained  by  them  until  July,  1914, 
'Vhen  they  caused  said  abstract  to  be  delivered 
to  William  Grant,  at  San  Francisco,  who  was 
then  and  there  acting  as  attorney  for  plaintiff 
in  an  attempt  to  satisfy  Frank  Freeman,  Esq., 
who  was  then  and  there  acting  as  attorney  for 
the  vendors  in  the  premises,  that  the  vendors' 
title  to  said  land  was  defective,  and  that,  unless 
the  defects  in  said  title  were  corrected,  the  ven- 
dors should  return  to  the  plaintiff  the  $5,000 
paid  to  them  as  aforesaid,  but  thereafter,  to 
wit,  on  or  about  September  1,  1914,  said  ab- 
stract was  returned  to  the  vendors,  and  has  at 
nil  times  since  been  retained  by  them,  and  not 
in  the  possession  or  under  the  control  of  this 


plaintiff;  that  plafaitiff  hereby  elects  to  treat 
said  contract  as  terminated  by  reason  of  the 
vendors'  said  breach  thereof,  and  the  plaintiff 
hereby  offers,  upon  the  return  to  him  by  the 
vendors  of  said  sum  of  $5,000  with  interest 
from  June  4,  1913,  at  the  rate  of  7  per  cent 
per  annum,  to  reconvey  to  the  vendors,  by  a 
good  and  sufficient  written  conveyance,  any  and 
all  interest  which  this  plaintiff  may  have  ac- 
quired in  or  to  said  premises  by  reason  of  the 
execution  of  said  agreement,  and  to  surrender 
said  agreement  to  the  vendors." 

11-4]  The  effect  of  a  complete  failure  and 
of  a  defect  of  title  of  the  vendor  upon  the  re- 
lations of  vendor  and  vendee  has  frequently 
been  considered  by  the  courts  of  this  state. 
Where  there  has  beeS  no  fraudulent  misrep- 
resentation as  to  the  vendor's  title,  the  fact 
that  he  has  an  Imperfect  title,  or  no  title  at 
all,  at  the  time  of  the  execution  of  the  con- 
tract of  sale,  does  not  Invalidate  the  contract 
of  sale.  Joyce  v.  Shafer,  97  CaL  335,  32  Pac. 
320;  Backman  v.  Park,  157  Cal.  607,  610,  108 
Pac.  686,  137  Am.  St.  Rep.  163;  Kroteer  v. 
Clark,  174. Pac.  667;  Kerr  v.  Reed  (App.) 
179  Pac.  890.  "In  a  case  such  as  this  it  is 
permissible  for  one  to  contract  to  convey 
title  to  land  which  he  does  not  own,  and 
he  is  In  default  under  such  contract  only 
when  the  vendee  has  performed  his  part  of 
the  contract  and  made  demand  for  a  title 
which  the  vendor  is  unable  to  furnish."  Han- 
son V.  Fox,  155  Cal.  106,  99  Pac.  489,  20  L.  R. 
A.  (N.  S.)  338, 132  Am.  St.  Rep.  72,  quoted  with 
approval  in  Backman  v.  Park,  supra,  157  Cal. 
610,  108  Pac.  687,  137  Am.  St.  Rep.  153. 
It  Is  sufficient,  therefore,  if  the  vendor  has 
good  title  at  the  time  he  Is  called  upon  to 
perform.  One-half  of  the  purchase  price  (In- 
clusive of  the  Initial  sum  of  $5,000)  was  to  be 
paid  60  days  after  the  execution  of  the  con- 
tract. We  may  assume,  as  the  parties  seem 
to  have  done,  and  as  we  think  the  contract 
means,  that  the  vendors  were  to  make  ,tbe 
contemplated  deed  upon  such  payment  of  one- 
half  the  price.  The  making  of  the  deed  and 
the  payment  of  that  part  of  the  price  were 
therefore  dependent  and  concurrent  condi- 
tions. In  such  case,  even  though  time  is  of 
the  essence  of  the  contract,  the  vendor  can- 
not put  the  vendee  in  default  until  he  has 
tendered  his  deed.  Boone  v.  Templeman,  158 
Cal.  290,  297,  110  Pac.  W7,  139  Am.  St  Rep. 
120,  and  cases  cited;  Sausalito,  etc.,  Co.  v. 
Sausalito  Imp.  Co.,  166  Cal.  308,  136  Pac.  57. 
It  follows  that  on  June  4,  1913,  the  vendee 
was  not  in  default  for  failure  to  make  the 
payment  due  60  days  from  the  date  of  the 
contract,  and  that  the  attempt  to  declare  a 
forfeiture  on  the  theory  that  the  vendee  was 
in  default  was  unavalliug,  and  that  the  con- 
tract still  remained  in 'full  force  and  effect. 
Boone  V.  Templeman,  supra,  158  Cal.  298,  110 
Pac.  947,  189  Am.  St  Rep.  126.  Under  the 
circumstances  the  vendors'  notice  was.  In 
effect,  an-  unauthorized  attempt  to  abandon 
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the  contract.  It  is  trde  that  their  action  was 
predicated  upon  the  erroneous  claim  that  the 
vendee  was  in  default  for  failing  to  make  the 
60-day  payment.  If  the  vendee,  in  fact,  had 
been  in  default,  a  notice  that  the  contract 
was  terminated  would  have  been  proper,  and 
the  vendors  would  be  no  longer  bound  either 
to  convey  the  land  or  refund  the  purchase 
money.  Such  noticft  would  have  been  in 
strict  accord  with  the  contract.  Clock  v. 
Howard.  123  Cal.  1,  10,  65  Pac.  713,  43  L,.  R. 
A.  190,  69  Am.  St.  Rep.  17 ;  Oursler  v.  Thatch- 
er, 152  Cal.  739,  93  Pac.  1007:  Skookum 
Oil  Co.  T.  Thomas,  162  Cal.  539,  649,  23  Pac. 
363;  Cross  v.  Mayo,  167  Cal.  594,  140  Pac. 
283;  Myers  v.  Williams,  173  CaL  301,  159 
Pac.  982.  As  it  was,  the  vendee  Immediately 
upon  receiving  the  vendors'  unwarranted  no- 
tice had  the  right  to  treat  the  same  aa  an 
abandonment  of  the  contract,  and  to  the  re- 
turn of  the  installment  of  the  purchase  price 
theretofore  paid.  Clock  v.  Howard,  supra. 
The  vendee,  it  is  true,  delayed  his  demand 
for  reimbursement,  and  when  made  it  re- 
mained under  consideration  for  some  months 
by  .  the.  vendors,  until  November  13,  1914, 
when  they  finally  refused  to  make  sudi  repay- 
ment and  failed  to  go  on  with  the  contract. 
With  reference  to  the  long  delay  of  the  ven- 
dee in  making  such  demand  for  reimburse- 
ment, it  is  sufficient  to  say  that  the  vendors 
requested  delay,  and  that,  although  the  con- 
tract was  In  effect  all  this  time,  no  effort  was 
made  by  the  vendors  to  correct  the  title,  or 
to  tender  a  deed,  and  they  did  not  withdraw 
their  declaration  that  the  contract  was  ter- 
minated. Hence  the  legal  effect  of  the  de- 
mand of  the  vendee  for  the  return  of  the  pur- 
chase money  paid  was  the  same  as  though 
made  at  once. 
The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;  LENNON,  J.;  IAWU)E,  J.;  OLNEY, 
J.;   MELVIN,  J. 


LEMLB  V.  BARRY  et  al.     (Sac.  2751.) 

(Supreme  Court  of  California.     Aug.  7,  1919.) 

1.  Vendob  and  Pubchabib    ^=3342  —  Con- 
TBACT8  or  Sale— Abandonment  by  Vendob 
—Remedies  of  Vendee. 
Where  a  vendor  has  failed  to  tender  a  deed 
under  a  contract  of  sale  and  to  correct  a  de- 
fective title,  the  vendee  may  sue  for  damages 
for  breach  of  the  contract,  or  may  sue  to  re- 
cover  installments  previously   made,   but-  can- 
not have  both  remedies,  the  former  being  based 
on  the  contract,  and  the  latter  on  an  abandon- 
ment  of  the  contract. 


2.  Vendob  and  Pcbohaskb  '4bi>170  — '  Oon- 
TBACTs  of  Saxj>— DefauiiT— Nbcxssicy  fob 
Tendkb. 
In  order  to  put  in  default  the  vendor  in  a 
contract  of  sale  of  land,  under  which  payment 
of  a  certain  part  of  the  purchase  price  and  de- 
livery of  the  deed  were  dependent  and  concur- 
rent conditions,  and  in  which  time  was  of  the 
essence  of  the  contract,  the  vendee  must  tender 
the  purchase  money. 

In  Bank. 

Ap[)eal  from  Superior  Ck>urt,  Tehama  C!ouo- 
ty;  John  F.  Ellison,  Judge. 

Action  by  Julius  Lemle  against  Mary  M. 
Barry  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Theodore  A.  Bell,  of  San  Francisco,  for  ap- 
pellant. 

Frank  Freeman,  of  Willow,  and  Frank  L. 
Hatch,  of  San  Francisco,  for  respondents. 

WILBDR,  J.  [1 1  This  la  an  action  between 
the  same  parties  as  in  Sac.  No.  2676, 183  Pac 
148,  this  day  decided.  By  stipulation  of  the 
parties  both  cases  were  submitted  at  the 
same  time  and  upon  the  same  briefs.  In  a 
written  stipulation  filed  by  the  parties  it  is 
stated  that  the  questions  involved  in  the  two 
cases  "are  identical."  In  the  petition  for 
transfer  to  this  court  respondents  state  that 
this#^T]tie  same  case  as  Sac.  No.  2676.  The 
appellant,  however,  claims  that  In  Sac  No. 
2876  "he  was  entitled  to  recover  from  the  re- 
spondents the  payment  made  by  him  upon 
the  execution  of  the  agreement  of  July  3, 
1912,  and  in  his  second  action  (Sac.  No.  2751) 
to  recover  damages  for  breach  of  said  con- 
tract," basing  his  contention  upon  the  same 
principle  of  law  in  both  Instances.  In  the 
transcript  on  appeal  In  one  case  the  second 
amended  complaint  alone  is  brought  to  this 
court,  and  In  the  other  the  amended  com- 
plaint. The  original  complaint  is  not  brought 
up  in  the  record.  It  appears,  however,  from 
the  dates  in  the  two  cases  that,  while  both 
complaints  are  based  in  large  part  upon  the 
same  facts,  the  case  now  under  consideration 
Is  a  separate  and  distinct  suit  In  which  plain- 
tiff seeks  to  recover  $50,000  damages  for  the 
breach  of  the  written  contract,  more  particu- 
larly referred  to  in  the  opinion  tills  day  filed 
in  Sac  No.  2676.  The  facts  alleged  in  the 
two  complaints  are  substantially  Identical, 
and,  so  far  as  necessary,  are  set  out  in  the 
above-mentioned  opinion,  save  that  in  this 
action  for  damages  it  is  alleged  not  only  tBat 
the  plaintiff  has  fnlly  performed  each  and 
every  covenant  contained  in  his  said  agree- 
ment by  him  to  be  performed,  but  that  he  has 
at  all  times  be^n  ready,  willing,  and  able  to 
pay  to  the  vendors  the  one-half  of  the  full 
purchase  price  of  said  premises,  and  to  deliver 
the  note  and  mortgage  called  for  by  the  con- 
tract, and  that  he  has  been  ready  to  perform 
each  and  every  covenant  and  condition  of 
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said  agreement  by  him  to  be  performed  In 
the  event  that  the  vendors  had  corrected,  re- 
moved, or  remedied  the  defects  In  their  title 
and  were  able  to  convey  to  the  plaintiff  a 
fee-simple  title.  In  lieu  of  the  allegations 
contained  in  the  action  to  reoover  the  pur- 
chase money,  to  the  effect  that  the  plaintiff 
had  demanded  a  return  of  the  $5,000,  it  is 
alleged  in  this  action  that  the  defendants  at 
all  times  since  June  4,  1913,  the  date  of  the 
service  of  the  notice  that  the  contract  was 
terminated,  have  failed  and  refused  to  cor- 
rect the  defect  or  to  convey  or  to  offer  to 
plaintiff  a  good,  sutliclent  or  merchantable 
title  to  said  land.  As  the  parties  have  failed 
to  make  any  distinction  between  the  two 
actions  or  base  any  claim  upon  that  distinc- 
tion, it  seems  unnecessary  for  us  to  discuss 
at  any  length  such  differences.  It  seems  to 
be  agreed  by  the  parties  that  both  decisions 
should  be  either  affirmed  or  reversed.  It 
should  be  noted,  however,  that  the  remedies 
in  the  two  cases  are  quite  distinct  and  wholly 
inconsistent,  and  that  the  plaintiff  cannot 
have  both  remedies.  McUibbon  v.  Schmidt, 
172  Cal.  70,  155  Pac.  460;  Elliott  on  Con.  vol. 
3,  i  2097.  The  action  to  recover  the  purchase 
money  is  based  upon  the  theory  that  by  the 
conduct  of  the  vendors,  acquiesced  in  by  the 
vendee,  the  contract  had  lieen  terminated, 
and  the  action  is  in  the  nature  of  one  for 
money  had  and  received,  namely,  money  paid 
to  the  vendors  for  which,  in  view  of  the  ter- 
mination of  the  contract,  the  vendee  has  re- 
<:eiTed  no  consideration.  This  Is  clearly 
pointed  out  in  the  case  of  Thomas  v.  Pacific 
Beadt  Co.,  115  Cal.  136,  46  Pac.  899,  which 
Involved  the  application  of  the  statute  of 
limitations.  It  was  there  held  that  such  an 
action  was  not  an  action  upon  the  contract. 
See,  also,  Shively  v.  Semi-Tropic  Land,  etc., 
Co.,  09  Cal.  259,  33  Pac.  648 ;  Joyce  v.  Shafer, 
67  Cal.  335,  32  Pac.  320;  Alkman  v.  Sanborn, 
52  Pac.  729;  Heilig  v.  Parlin,  134  Cal.  99,  66 
Pac.  186.  On  the  contrary,  the  action  for  a 
breach  of  contract  is  one  based  upon  the 
contract.  Ahlers  v.  Smiley,  163  Cal.  200,  124 
I'ac.  827. 

[21  As  we  have  held  in  Sacramento  No. 
2676,  when  the  final  payment  became  due  it 
was  essential  for  the  vendors  to  tender  a  deed 
in  order  to  put  the  vendee  in  default  and  to 
enforce  a  forfeiture.  It  is  also  true  that  It 
is  necessary  for  the  vendee  to  tender  the  pur- 
chase money  in  order  to  put  the  vendors  in 
default  (Townsend  v.  Tufts,  95  Cal.  257,  261, 
30  Pac.  528,  29  Am.  St  Rep.  107;  Leach  v. 
Rowley,  138  Cal.  709,  716,  72  Pac.  403 ;  San- 
sallto,  etc.,  Co.  v.  Sausallto  Imp.  Co.,  166  Cal. 
302,  308,  136  Pac.  57),  unless  such  tender  was 
excused  under  all  the  circumstances  (Merrill 
V.  Merrill.  93  Cal.  334,  30  Pac.  542;  Id.,  102 
Cal.  317,  36  Pac.  675;  38  Cyc.  135). 

It  Is  a  matter  of  some  doubt,  which  is  not 
discussed  by  the  parties,  whether  the  general 
allegations  of  the  complaint  sufliciently  al- 
lege either  a  tender  or  a  sufficient  excuse 


for  a  failure  to  make  a  tender.  See  Lynn 
V.  Knob  Hill  Imp.  Co.,  177  Cal.  56,  169  Pac. 
1009.  In  View  of  the  fact  that  the  parties 
concede  that  both  cases  should  be  deter- 
mined in  the  same  way  by  reversal  or  affirm- 
ance, and  that  the  plaintiff  cannot  recover  In 
both  cases,  and  that  the  recovery  in  each  case 
would  be  substantially  the  same,  and  that 
the  other  case  must  be  reversed  for  the  rea- 
sons stated  in  the  opinion,  it  follows  that 
this  Judgment  should  also  be  reversed. 
Judgment  reversed. 

We  concur:  ANGBLLOTTI,  C.  J.;  LEJN- 
NON,  J.;  LAWIiOa,  J. ;  MELVIN,  J. 

SHAW,  3.  I  concur  in  the  judgment  The 
complaint  does  not  allege  that  the  plaintiff 
ever  tendered  to  the  defendants  the  one-half 
of  the  price  that  was  to  be  paid  upon  the  ex- 
ecution of  the  deed.  The  contract  set  forth 
in  the  complaint  shows  that  the  agreement 
of  the  defendants  to  convey  the  title  and  that 
of  the  plaintiff  to  pay  the  first  half  of  the 
price  upon  such  conveyance  were  dependent 
and  concurrent  covenants.  In  this  respect 
the  case  differs  from  Clock  v.  Howard,  123 
Cal.  1,  55  Pac.  713,  43  L.  R.  A.  199,  69  Am. 
St  Rep.  17,  where  the  payment  of  the  price 
was  made  a  condition  precedent  to  the  right 
to  demand  a  deed.  What  is  said  in  that  case 
on  the  subject  must  be  considered  with  this 
dinference  in  mind.  But  under  the  contract 
here  involved  a  tender  would  be  necessary 
as  a  condition  precedent  to  the  accrual  of  a 
cause  of  action  for  damages  against  a  ven- 
dor for  a  refusal  to  convey.  This  is  the  cause 
of  action  stated  in  the  complaint.  Such  ten- 
der may  be  rendered  unnecessary,  ho\^ever, 
by  the  conduct  of  the  vendors,  and  where  this 
occurs  the  tender  is  excused,  and  the  action 
will  lie  without  it  The  question  is  dis- 
cussed at  length  In  Gray  v.  Dougherty,  25 
Cal.  278.  It  is  there  said  that,  where  the 
vendee  "by  any  adversary  steps  makes  it 
known  that  he  does  not  intend  to  observe 
and  perform  his  covenant  except  upon  com- 
pulsion, thus  in  effect  refusing  in  advance  of 
a  demand,  neither  law  nor  equity  Imposes 
upon  the  vendee  the  observance  of  a  cere- 
mony thus  made  idle  and  fruitless."  Page 
280.  In  this  case  the  complaint  avers  that 
the  defendants  gave  notice  to  the  plaintiff 
that  they  had  declared  the  contract  rights  of 
plaintiff  forfeited  and  that  the  contract  was 
terminated.  This  was  notice  in  advance  that 
they  would  not  perform,  and  under  the  rule 
above  stated  It  absolved  the  plaintiff  from 
the  neces.sity  of  making  a  tender  of  payment 
and  demand  for  a  deed  in  order  to  put  the 
defendants  in  default  and  lay  a  foundation 
for  the  action.  See,  also,  39  Cyc.  1562;  Mer- 
rill V.  Hexter,  52  Or.  138,  94  Pac.  972,  96 
Pac.  865;  Sharp  v.  West  (D.  C.)  150  Fed.  461 ; 
2  Warvelle  on  Vendors,  $  756.  For  these 
reasons  I  believe  the  complaint  stated  a  good 
cause  of  action,  and  that  the  court  erred  in 
sustaining  a  demurrer  thereto. 
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It  appears  from  the  reference  in  the  opin- 
ion of  'Justice  WII/BUR  to  case  No.  2676  be- 
tween the  same  parties  tbat  tlie  plaintiff  is 
at  the  same  time  pursuing  two  remedies 
against  the  defendants,  based  on  the  same 
transaction — one  to  recover  the  price  paid, 
upon  the  theory  that  there  has  been  a  rescis- 
sion or  abandonment;  the  other  to  recover 
damages  (or  the  breach  of  the  covenant  to 
»nvey.  In  view  of  this  fact,  it  seems  proper 
.0  say  that  the  two  remedies  are  inconsis- 
tent, and  tliat  a  recovery  cannot  be  allowed 
In  both  actions.  McGibbon  v.  Schmidt,  172 
Cat.  75,  155  Pac.  460,  and  cases  there  cited. 
When  the  defendant  wrongfully  repudiated 
the  contract  of  sale,  the  plaintiff  had  his  elec- 
tion, either  to  consider  it  rescinded  and  sue 
for  the  part  of  the  price  he  had  paid,  or  to 
consider  it  still  in  force  and  sue  for  damages 
caused  by  the  breach.  When  a  contract  Is 
rescinded.  It  ceases  to  exist  If  the  action 
to  rescind  or  an  action  based  on  an  alleged 
rescission  or  abandonment  is  successful,  the 
contract  Is  forever  ended,  and  its  covenants 
cannot  thereafter  be  enforced  by  any  action. 
If  it  fails  because  the  alleged  rescission  did 
not  take  place,  it  has  been  held  that  the  pros- 
ecution of  such  action  does  not  bar  a  BvXy 
sequent  action  for  damages  for  breach  of  the 
contract  or  to  enforce  the  contract  specif- 
ically. Zimmerman  v.  Robinson,  128  Iowa, 
72, 102  N.  W.  814,  5  Ann.  Cas.  960 ;  Harrill  v. 
Davis,  168  Fed.  187,  94  O.  C.  A.  47,  22  L.  R. 
A.  (N.  S.)  1153,  and  note;  Bunch  v.  Grave, 
111  Ind.  361,  12  N.  a  514;  Clark  v.  Heath, 
101  Me.  530,  64  Atl.  913,  8  L.  R.  A.  (N.  S.) 
144,  and  note.  But  if  the  facts  exist  which 
Justify  a  rescission  by  one  party,  and  he  ex- 
ercises his  right  and  declares  a  rescission  in 
some  effectual  manner,  he  terminates  the  con- 
tract, and  it  cannot  thereafter  be  made  the 
basis  of  an  action  for  damages  caused  by  a 
breach  of  its  covenants.  The  questions  that 
may  arise  under  such  a  dilemma  are  not 
presented  upon  this  appeal ;  for  the  record  in 
neither  case  shows  the  pendency  of  the  other 
action,  and  the  court  cannot  take  judicial 
notice  of  It.  The  matter  Is  mentioned  in 
order  to  call  the  attention  of  the  parties  to 
the  conditions  that  may  arise  in  the  sub>- 
sequent  progress' of  the  two  cases. 

I  concur:    ObNEy,  J. 


THOMSON  V.  LA  FETRA  et  al. 
(L.  A.  4719.) 

(Supreme  Court  of  California.    July  30,  1919.) 

Waters    and    Water    Courses    «=>171(2)— 
Flooding  Lands— Diversion  of  Streak— 
Damaoes— "Flood  WaIer." 
Where  defendants,  to  prevent  injury  to  their 

land  from  seasonal  waters  from  a  canj'on,  erect- 


ed a  wooden  barrier  which  turned  the  waters  on- 
to plaintiff's  land,  they  were  liable  to  plaintiff 
as  for  a  trespass ;  the  rule  as  to  waters  whioli 
are  a  common  enemy  having  application  only  to 
"flood  waters,"  waters  escaping  because  of  their 
height  from  confinement  in  a  stream  and  run* 
ning  over  the  adjacent  county. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series, 'E^ood  Water.] 

In  Bank. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Stanley  A.  Smith,  Judge. 

Action  by  Janet  Thomson  against  T.  W. 
La  Fetra  and  another.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

John  E.  Daly  and  James  H.  Daly,  both  of 
Long  Beach,  for  appellants. 

E.  H.  Allen  and  Porter,  Morgan  &  Parrot, 
all  of  Los  Angeles,  for  re^ondent 

LENNON,  J.  This  Is  an  appeal  from  a 
judgment  upon  the  judgment  roll  alone  which 
shows  that  the  defendants  maintain  a  dam 
which  prevents  the  entrance  and  flow  of  cer- 
tain surface  waters  upon  and  across  their 
lands  and  so  diverts  these  waters  that  they 
flow  upon  the  land  of  the  plaintiff. 

The  lands  of  the  parties  to  the  action  are 
located  near  the  city  of  Olendora  In  Los  An- 
geles county.  The  lands  are  bounded  on  the 
north  by,  a  public  highway  which  runs  from 
east  to  west  The  land  of  the  plaintiff  is 
situated  several  hundred  feet  to  the  east  of 
that  of  the  defendants.  Some  distance  to 
the  north  are  foothills.  Seven  hundred  and 
flfty  feet  directly  north  of  the  defendants' 
lands  is  the  mouth  of  a  canyon.  Following 
heavy  rains  there  is  a  stream  In  this  can- 
yon, and,  owing  to  the  grade  and  to  the 
fact  that  it  follows  the  east  wall  of  the  can- 
yon, this  stream  is  given  a  southerly  direc- 
tion at  the  canyon's  mouth.  It  originally 
proceeded  in  a  southerly  and  southeasterly 
direction  to  a  point  400  feet  north  of  the  de- 
fendants' lands,  where,  owing  to  the  heavy 
growth  of  native  vegetation,  it  became  com- 
pletely diffused.  The  water  continued,  how- 
ever, to  follow  the  slope  of  the  coimtry  to 
the  south  and  southeast  toward'  the  lands  of 
the  defendants,  and  some  of  it  reached  these 
lands.  None  of  the  water  ever  reached  the 
plaintiff's  land  prior  to  1915. 

In  1900  a  wooden  flume  was  built  to  carry 
the  water  from  the  canyon.  The  flume  was 
at  that  time  carried  no  further  than  the  for- 
mer point  of  diffusion.  The  land  at  this 
point  was  cleared  of  the  native  vegetation 
and  placed  under  a  state  of  cultivation.  In 
1905  or  1906  this  wooden  flume  was  extended 
to  the  public  highway  by  the  upper  proprie- 
tors, and  by  the  county  was  continued  by 
means  of  a  culvert  under  the  traveled  por- 
tion of  the  highway  which  bounds  the  de- 
fendants' lands  on  the  north.    In  1914  this 
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•wooden  flame  was  replaced  by  one  of  con- 
crete of  somewhat  increased  dimensions. 
The  latter  fact,  howerer,  did  not  materially 
alter  the  sitnation,  for  the  wooden  flume  was 
large  enough  to  carry  any  stream  which  has 
ever  followed  the  course  described. 

Between  the  years  of  1905  or  1906  and 
1914  the  defendants  erected  and  maintained 
an  earthen  dam  by  Which  they  sought  to  pro- 
tect themselves  from  the  water  discharged 
from  the  flume.  This  dan)  was  erected-  on 
the  highway  south  of  the  point  of  discharge 
from  the  culvert,  but  north  of  the  north 
line  of  the  defendants'  property.  It  appears 
tnat  in  the  years  1907,  1911,  and  1914,  which 
were  the  only  years  between  1905  or  1906 
and  1915  in  which  any  appreciable  amount 
of  water  was  carried  in  the  flume,  this  earth- 
en dam  did  not  prevent  the  flow  of  the  water 
over  the  defendants'  lands.  In  1014  the  de- 
fendants replaced  the  earthen  dam  with  the 
structure  here  complained  of,  a  substantial 
wooden  afCalr  5  feet  high  and  over  300  feet 
long,  anis  was  buUt  without  the  iwrmisslon 
of  the  county  authorities.  This  structure 
effectively  turned  the  large  volume  of  water 
carried  by  the  flume  following  the  heavy 
rains  of  1915  and  caused  it  to  flow  upon  the 
lands  of  the  plaintiff,  where  It  occasioned 
the  damage  complained  of. 

With  these  facts  as  a  basis,  the  plaintiff 
songht  and  secured  Injunctive  relief  and  a 
judgment  in  the  sum  of  $329  as  damages. 
The  defendants  have  appealed,  contending 
that  the  bulk  of  the  water  discharged  from 
the  flume  would  never  have  flowed  naturally 
to  their  lands,  and  that  the  upper  proprie- 
tors had  gained  no  prescriptive  right  to  have 
this  water  carried  off  by  them.  With  these 
contentions  as  a  basis,  they,  argue  that  they 
had  no  duty  to  receive  the  water  which  they 
describe  as  a  "common  enemy"  to  themselves 
and  the  plaintiff.  They  claim  the  right  to 
repel  this  so-called  "common  enemy"  by 
means  of  the  dam  in  question  and  assert  that 
any  Injury  which  may  be  occasioned  the 
plaintiff  thereby  Is  damnum  absque  injuria. 

The  rule  applicable  to  waters  which  are 
a  "common  enemy"  cannot  be  Invoked  under 
the  facts  of  this  case.  That  rule  has  appli- 
cation only  to  flood  waters  in  the  strict  sense, 
that  Is  to  say,  to  waters  escaping  because 
of  their  height  from  the  confinement  of  a 
stream  and  running  over  the  adjacent  coun- 
try. The  waters  here  involved  are  not  of 
that  sort. 

The  water  not  being  In  any  sense  flood 
water,  the  defendants,  by  changing  Its  course 
and  casting  it  upon  the  lands  of  the  plaintiff, 
were  guilty  of  a  trespass.  The  fact  that  the 
water  may  have  threatened  injury  to  the  de- 
fendants affords  no  Justification  or  excuse  to 
palliate  the  wrong  done.  If  the  injury 
threatened  to  the  defendants'  lands  was  the 
result  of  wrongful  artificial  changes  made  by 


upper  proprietors,  resulting  in  an  increased, 
accelerated,  or  concentrated  flow  of  water 
upon  and  across  the  lands  of  the  defendants, 
their  remedy  was  to  proceed  by  appropriate 
action  against  the  wrongdoers  to  enjoin  such 
changes  or  to  have  the  nuisance  abated,  and 
not  by  an  attempt  to  shift  the  burden  of  the 
wrong  upon  an  innocent  third  party  who  but 
for  their  intervening  willful  act  would  have 
suffered  no  injury  at  all.  Larrabee  v.  Clover- 
dale,  131  OaL  96,  63  Pac.  143 ;  Castle  v.  Ree- 
burgh  (Okl.)  181  Pac.  297. 

The  damage  suffered  by  the  plaintiff  not 
having  resulted  from  a  lawful  act,  It  cannot 
be  considered  damnum  absque  injuria.  The 
view  which  we  have  taken  of  the  case  makes 
it  unnecessary  for  us  to  discuss  and  decide 
the  plaintiff's  contention  that  the  upper  pro- 
prietors had  acquired  a  prescriptive  right  to 
have  the  water  in  question  carried  off  over 
the  defendants'  lands. 

The  Judgment  is  affirmed. 

We  concur:  ANGBIiiOTTI,  a  J.;  SHAW, 
J. ;  WILBUR,  J. ;  LAWLOE,  J.;  MBI.1VIN,  J.; 
OLNEY,  J. 


THOMPSON  V.    SOUTHBEN  PAC.   CO. 
CL.  A.  4913.) 

(Supreme  Court  of  California.    July  28,  1919.) 

1.  Pabttes  «=>95{5)— Amendment  op  Defects 
— misnomeb  of  cobpobate  defendant. 

Where  the  agent  of  the  real  defendant,  a 
corporation,  appearing  specially,  received  the 
summons  and  knew  the  contents  of  the  com- 
plaint, there  was  proper  service  of  process, 
despite  a  misnomer  of  defendant,  which  the 
court,  having  acquired  jufisdiction  of  the  per- 
son of  defendant,  as  well  as  the  subject-matter 
of  the  suit,  possessed  the  power  to  correct 

2.  Master  and  Sebvant  «=>296(10)  —  In- 
STBtrcnoNS  —  CoNTBrhuTOBT  Neouoknce  — 
Obviovs  Danqebs. 

An  instruction  that  it  is  not  contributory 
negligence  for  an  employe  to  neglect  to  inves- 
tigate conditions  as  to  the  safety  of  appliances, 
and  in  such  case  he  assumes  only  the  risk  of 
danger  which  he  has  knowledge  of,  or  one  so 
obvious  he  must  know  of  it,  or  as  to  which  he 
has  been  put  upon  inquiry  by  suggestion  of 
danger,  and  which  by  gross  carelessness  he  has 
neglected  to  notice,  held  not  erroneous,  as  be- 
ing too  great  a  limitation  on  the  doctrine  of  as- 
samption  of  risk. 

3.  Mastkb  and  Servant  ^=3295(7)— Instbuc- 
tion  —  Assumption  of  Risk  —  Knowledge 
BT  Sebvant  of  Danoeb. 

An  instruction  that  knowledge  by  an  em- 
ployg  of  the  defective  or  unsafe  character  of 
appliances  is  not  a  bar  to  recovery  unless  it 
also  appears  he  understood  and  appreciated  the 
danger,  and  thereafter  consented  to  use  the  ap- 
pliances, is  not  erroneous  as  laying  on  employer 
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the  duty  to  prove  employe's  state  of  mind  and 
th«  extent  of  his  understanding. 

4.  Masteb  and  Servant  <S=>217(2)— Assump- 
tion or  Risk— Knowijidge. 
A  servant  is  deemed  to  have  assumed  the 
risk  when  be  knows,  not  only  the  defects  in 
instrumentalities  used'  by  him,  but  the  dangers 
and  risks  arising  therefrom. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  Paul  Thompson  against  the 
Southern  Padflc  Company.  From  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Henry  T.  Gage  and  W.  I.  Gilbert,  both  of 
Los  Angeles,  for  appellant 

Chas.  E.  Rarrett,  of  Las  Vegas,  Nev.,  and 
Harry  A.  Hollzer  and  L.  D.  Collings,  both 
of  Los  Angeles,  for  respondent 

MELVIN,  J.  Plaintiff  was  successful  in 
a  suit  for  damages  on  account  of  personal 
injuries.  Defendant  appeals  from  the  judg- 
ment 

In  the  complaint  filed  November  10,  1910, 
against  Southern  Pacific  Railroad  Company, 
it, was  alleged  that  the  defendant' was  "a 
corporation  organized  and  doing  business  as 
a  railroad  company  in  the  state  of  Califor- 
nia, and  under  and  pursuant  to  the  laws  of 
the  state  of  California."  On  that  day  sum- 
mons was  issued,  and  on  November  1,  1911, 
an  alias  summons  was  given  in  said  action. 
On  December  29,  1911,  a  copy  of  said  alias 
summons,  attached  to  a  copy  of  the  com- 
plaint, was  served  upon  F.  H.  Reed  at  San 
Francisco.  Mr.  Reed  at  that  time  was  the 
duly  authorized  agent  (upon  wb<«u  process 
mi^t  be  served  In  the  state  of  California) 
of  Southern  Pacific  Company,  a  corporation 
organized  and  existing  tmder  and  by  virtue 
of  the  laws  of  the  state  of  Kentucky.  An 
answer  to  the  complaint  was  filed  on  Janu> 
ary  18,  1912,  by  the  Southern  Pacific  Rail- 
road Company.  On  January  27,  1912,  South- 
em  Padflc  Company,  appearing  especially 
for  the  purposes  of  the  motion,  gave  notice 
of  Intention  to  move  to  quash  the  alias  sum- 
mons served  on  Mr.  Reed  and  to  set  aside 
pretended  service  upon  the  grounds,  among 
others,  that  said  summons  bad  not  been  reg- 
ularly issued,  and  that  said  Southern  Pacif- 
ic Company  was  not  a  party  to  the  action. 
This  motion  was  heard  and  denied  on  Feb- 
ruary 19,  1912. 

On  December  10,  1914,  plaintiff  served  and 
filed  his  notice  of  motion  for  leave  to  amend 
his  complaint  by  striking  out  the  word  "Rail- 
road" wherever  it  appeared  as  a  part  of  the 
name  of  defendant.  The  motion  was  made 
upon  the  ground  that  the  true  name  of  defend- 
ant was  "Southern  Pacific  Company"  instead 
of  "Southern  Pacific  Railroad  Company,"  and 


on  the  further  ground  that  Southern  Pacific 
Company  had  been  properly  served- and  bad 
appeared  in  the  action.  On  December  12, 
1914,  Southern  Pacific  Company  served  and 
filed  its  notice  of  objections  and  answer  to 
said  motion  to  amend  plaintiff's  complaint, 
pleading,  among  other  things,  that  it  was 
organized  under  the  laws  of  Kentucky,  and 
denying  that  it  had  any  corporate  connection 
whatsoever  with  the  Southern  Pacific  Rail- 
road Company.  There  was  also  an  averment 
that  plaintiff's  alleged  cause  of  action  (which 
was  based  upon  physical  injuries  received 
on  November  12,  1909)  was  bak-red  by  the 
statute  of  limitations^  This  answer  was  ac- 
companied by  certain  affidavits.  One  of 
these  was  made  by  D.  P.  Ewlng.  In  it  he 
deposed  that  be  was  assistant  secretary  of 
Southern  Pacific  Railroad  Company,  defend- 
ant in  the  action,  which  was  a  corporation 
formed  under  the  general  laws  of  California, 
Arizona,  and  New  Mexico,  and  that  he  was 
not  an  officer  of  Southern  Pacific  (Company, 
a  Kentucky  corporation.  T.  O.  Edwards  de- 
posed that  he  was  assistant  secretary  of 
Southern  Pacific  Company,  a  corporation 
created  by  the  laws  of  Kentucky ;  that  said 
corporation  had  not  hden  served  with  pro- 
cess, and  that  said  Southern  Pacific  Com- 
pany was  a  "different,  separate,  and  distinct 
corporation  from  the  above-named  Southern 
Pacific  Railroad  Company,  the  defendant  in 
the  above-entitled  action."  Plaintiff's  mo- 
tion for  leave  to  amend  was  heard.  Southern 
Pacific  Company  appearing  In  opposition 
thereto,  and  on  December  16,  1914,  leave  to 
amend  the  complaint  was  granted  by  the 
court.  On  December  18,  1914,  the  amended 
complaint,  naming  Southern  Pacific  Com- 
pany, a  corporation  (but  without  specifying 
Its  principal  place  of  business),  as  the  de- 
fendant, was  filed. 

On  December  28,  1914,  Southern  Pacific 
Company,  still  reserving  its  special  appear- 
ance theretofore  made  in  opposition  to  the 
motion  for  leave  to  amend  the  complaint, 
filed  its  answer,  in  which  objection  was  still 
made  to  the  jurisdiction  of  the  court 

The  cause  was  thereafter  tried,  and  a  ver- 
dict was  rendered,  which  was  set  aside.  Up- 
on the  calling  of  the  case  for  trial  the  sec- 
ond time.  Southern  Pacific  Company  made 
formal  objection  to  the  introduction  of  tes- 
timony upon  the  grounds  that,  upon  the  face 
of  the  record  it  appeared  that  within  one 
year  after  the  accident  Southern  Pacific 
Railroad  Company  had  been  sued ;  and  had 
duly  answered;  and  that  after  five  years 
following  the  accident  the  Southern  Pacific 
Company,  a  Kentucky  corporation,  had  been 
brought  into  the  case  by  the  expedient  of 
amending  the  complaint,  the  said  amend- 
ment having  been  made  "without  process 
ever  having  been  served  upon  the  Southern 
Padflc  Company." 
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Respondent  insists  that  there  Is  no  record 
to  support  the  history  of  the  controTersy 
over  the  pleadings,  and  that  as  all  Intend- 
ments  are  In  favor  of  the  correctness  of  the 
orders  of  the  superior  court,  they  must  stand. 
It  appears  that  the  two  orders  attacked  by 
appellant  were  made  each  by  a  different 
judge.  Another  judge,  the  Hon.  liOuls  W. 
Myers,  who  presided  at  the  second  trial  of 
the  cause,  authenticated  the  entire  record 
sought  to  be  here  used.  As  the  two  Judges 
who  presided  at  the  hearings  of  appellant's 
motions  were  on  the  superior  bench  when 
the  appeal  was  taken  and  the  record  pre- 
pared, respondent  insists  that  no  bill  of  ex- 
ceptions embodying  the  supposed  proceedings 
before  them  should  be  recognized  and  .used 
by  this  court  unless  each  authenticated  that 
part  of  it  relating  to  the  motion  which  he 
heard.  In  support  of  this  position  they  cite 
such  authorities  as  Cummlnga  v.  Conlan,  66 
Cal.  403,  5  Pac.  796,  903,  Turner  v.  Hearst, 
115  Cal.  394,  47  Pac.  129,  Muzzy  v.  McEwen 
JLumber  Co.,  154  Cal.  685,  98  Pac  1062,  and 
Waymlre  v.  California  Trona  Co.,  176  Cal. 
»95.  168  Pac.  568. 

[1]  It  is  unnecessary  to  decide  at  this 
time  the  interesting  question  raised  by  re- 
spondent, because,  assuming  that  the  record 
Is  properly  authenticated,  it  fully  supports 
the  orders  attacked  by  appellant.  The  case 
upon  which  appellant  relies  principally  for 
support  of  its  assertion  that  it  was  brought 
into  court  without  service  of  process  is  Alt- 
imeter V.  Postal  Telegraph-Cable  Co.,  26  Cal. 
App.  705,  148  Pac.  241.  There  is,  however, 
a  wide  and  essential  difference  between  that 
case  and  the  one  at  bar.  In  that  case  no 
representative  of  the  corporation  against 
■which  plaintiff  had  a  cause  of  action  was 
ever  served  with  summons.  In  this  case  the 
real  defendant's  agent  received  the  sununons 
and  knew  the  contents  of  the  complaint  be- 
cause the  corporation  appeared  specially  in 
the  action.  True,  there  was  a  misnomer  of 
the  party  defendant  In  the  pleading,  but  the 
court  having  acquired  Jurisdiction  of  the 
person  of  the  defendant,  as  well  as  the  sub 
ject-matter  of  the  suit,  possessed  the  power 
to  correct  the  mLsnomer.  Tlils  case  on  the 
point  under  discussion  is  e»sentially  identi- 
cal with  and  is  ruled  by  Nisbet  v.  Clio  Min- 
ing Co.,  2  Cal.  App.  436,  83  Pac.  1077.  Com- 
menting upon  that  authority  in  the  case  of 
Ueclamation  District,  etc.,  v.  Dlepenbrock, 
168  Cal.  677,  143  Pac.  763,  this  court  used 
the  following  language: 

"In  Nisbet  v.  Clio  Mining  Co.,  2  Cal.  App. 
441,  83  Pac.  1077,  the  authorities  are  discussc<l 
and  the  rule  approved  which  ganctiong  an 
amendment  to  correct  a  mistake  in  pleading  the 
corporate  name  of  a  party  to  an  action.  With 
the  conclusions  reached  by  the  i>i8trict  Court 
of  Appeal  in  that  case  we  fully  agree,  and  we 
find  no  error  in  the  action  of  the  court  in  the 
case  before  ua,  permitting  the  amendment." 


The  record  reveals  the  following  facts: 
Plaintiff,  who  was  a  painter,  had  been  em-  , 
ployed  by  defendant  for  a  period  of  about 
three  months  before  the  occurrence  of  the 
injury  to  him.  He  was  sent  out  to  paint  a 
semaphore  near  a  station.  He  had  never 
before  been  required  to  paint  an  entire  sem- 
aphore. Opposite  the  station,  not  on  a  main 
track,  but  on  a  "house  track,"  stood  a  box 
car,  which  was  also  near  the  semaphore. 
After  painting  a  part  of  the  semaphore  from 
the  ladder  attached  to  the  semaphore  pole, 
and  being  unable,  as  he  testified,  to  reach 
the  other  part  of  the  aemaphore  from  this 
ladder,  plaintiff,  with  the  assistance  of  an- 
other employs  of  defendant  from  whom  he 
had  formerly  taken  orders,  procured  from 
the  platform  a  ladder,  which  was  placed  on 
top  of  the  box  car  with  the  upper  end  against 
the  semaphore  pole.  .  Fronkthis  ladder  plain- 
tiff continued  his  work.  Both  the  tower  man 
(who  signaled  all  trains  and  adjusted  switch- 
es) and  the  station  agent  knew  that  plain- 
tiff was  then  at  work.  While  he  was  so 
engaged  one  of  defendant's  freight  trains 
came  in  on  the  main  track  and  stopped. 
Plaintiff  was  in  plain  view  of  the  train 
crew,,  yet  a  car  was  uncoupled  from  the 
freight  train  and  sent  down  the  "house 
track"  against  a  line  of  cars  upon  one  of 
which  rested  the  ladder  on  which  plaintiff 
stood.  As  a  result  plaintiff  was  hurled  to 
the  ground  and  seriously  hurt. 

[2]  Defendant  attacks  some  of  the  instruc- 
tions, among  others  the  following: 

"It  is  the  duty  of  the  master  to  provide  rea- 
sonably safe  and  suitable  appliances  with  or 
upon  which  hig  employ^  is  to  work.  As  to  those 
things  and  appliances  which  it  becomes  the 
master's  duty  to  furnish,  the  servant,  or  em- 
ploy£,  has  the  right  to  assume  that  the  mas- 
ter has  done  his  duty,  and  that  the  appliances 
are  reasonably  safe  and  secure,  and  it  is  not 
contributory  negligence  for  an  employs  to  neg- 
lect to  investigate  and  examine  the  conditions 
as  to  the  safety  of  the  appliances.  In  such  a 
case  the  employ^  is  held  only  to  have  assumed 
the  risk  of  a  danger  of  which  he  had  knowl- 
edge, or  the  risk  of  a  danger  which  was  so  ob- 
vious that  be  must  have  known  of  it,  or  of  one 
as  to  which  he  had  been  put  upon  inquiry  by 
discovery  or  suggestion  of  danger,  and  which  by 
gross  carelessness  he  has  neglected  to  take  no- 
tice of." 

The  last  sentence  of  the  instruction  comes 
particularly  under  defendant's  condemnation 
as  being  too  great  a  limitation  upon  the 
doctrine  of  assumption  of  risk.  Virtually 
the  same  language  will  be  found  in  the  opin- 
ion In  SUvelra  v.  Iversen,  128  Cal.  187-192, 
60  Pac.  687. 

[3,4]  Another  instruction  was  as  follows: 

"Knowledge  by  the  employ^  of  the  defective  or 
unsafe  character  or  condition  of  any  ways, 
appliances,  or  structures  of  his  employer  is  not 
a  bar  to  recovery  for  any  injury  caused  thcri'- 
by,  nqleas  it  shall  also  appear  from  a  prepon- 
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derance  of  the  evideace  that  8uch  cmployi  ful- 
ly understood,  comprehended,  and  appreciated 
the  dangers  incident  to  the  use  of  such  defective 
ways,  appli&nces,  or  structures,  and  thereafter 
consented  to  use  the  same  or  continued  in  the 
use  thereof." 

It  la  asserted  tbat  tbls  Instruction  entirely 
reverses  the  rule  regarding  "burden  of 
proof,"  and  lays  upon  defendant  the  duty  of 
proving  the  state  of  plaintiff's  mind  and  the 
extent  of  his  understanding.  The  criticism 
is  not  well  taken.  The  instruction  merely 
states  a  well-known  rule  that  a  servant  is 
deemed  to  have  assumed  a  risk  when  he 
knows,  not  only  the  defects  in  the  instru- 
mentalities used  by  him,  but  the  dangers 
and  risks  arising  by  reason  of  such  defects. 
Nofslnger  v.  Goldman,  122  Gal.  60&-618,  65 
Pac.  425;  Pigeon  v.  Fuller,  156  Cal.  691, 
105  Pac.  976.  In  this  case  plaintiff  must 
have  known  that  he  would  almost  certainly 
be  Injured  if  a  car  should  be  sent  down 
against  the  cars  on  the  "house  track."  But 
It  was  for  the  Jury  to  determine  whether  or 
not  he  knew  that  there  was  any  imminence 
of  the  use  of  that  track  for  switdilng  at 
that  time  and  under  the  existing  drcum- 
stances.  . 

Two  other  instructions  offered  by  defend- 
ant were  given  with  modiflea^Ions  based  up- 
on the  principles  discussed  above.  The  court 
committed  no  error  in  making  the  changes 
to  which  defendant  objects.  The  charge  to 
the  Jury  was  full  and  fair. 

Defendant's  motion  for  nonsuit  was  prop- 
erly denied. 

The  Judgment  is  affirmed. 

We  concur:    WILBUR,  J. ;   LENNON,  J. 


BENNETT  et  al.  v.  POTTBB.    (I/.  A.  4946.) 

(Supreme  Court  of  California.     July  30,  1919. 
Rehearing  Denied  Aug.  28,  1919.) 

1.  Pabtition  i©=9ll4  (6)— Attobnet's  Vvxa. 

Code  Civ.  Proc.  i  796,  contemplates  that 
allowances  for  attorney's  fees  in  a  partition  pro- 
ceeding be  made  to  the  party,  and  not  directly 
to  the  attorneys. 

2.  Attobnet  and  Client  ®=»144— Compensa- 
tion—Constbtjction  OF  Contract. 

In  view  of  Civ.  Code,  §§  1647,  1654,  1638,  as 
to  interpretation  of  contracts,  under  a  contract 
between  attorneys  and  client  relating  to  attor- 
ney's compensation  in  action  to  partition  land 
and  for  an  accounting,  providing  that  attorneys 
"shall  receive  as  their  compensation  10  per 
cent,  of  whatever  is  recovered,  either  by  lit- 
igation or  settlement,  excepting  that  if  the 
court  makes  an  allowance  for  an  attorney's  fee 
in  said  partition  suit  or  other  suits  then  such 
fee  shall  belong  to  said  law  firm,  ezdnsive  of 


the  said  10  per  cent  so  to  be  paid  by"  the 
client,  the  attorneys  were  not  entitled  to  10  per 
cent  of  the  land  set  apart  to  the  client  in  ad- 
dition to  a  fee  allowed,  but  were  only  entitled 
to  such  fee,  as  far  as  the  partition  suit  was 
concerned,  and  10  per  cent,  of  the  amount  recov- 
ered in  the  accounting. 

3.  Pabtition  <8=5>95— "Rbooveb." 

The  land  set  off  to  .one  party  in  a  simple 
partition  suit  to  sever  the  unity  of  title  and 
segregate  the  possession  is  not  "recovered"  by 
such  party,  partition  in  such  case  merely  trans- 
forming the  right  of  common  possession  of  the 
whole  tract  into  a  right  to  the  exclusive  pos- 
session of  the  same  interest  or  share  as  rep- 
resented by  a  parcel  set  off  in  severalty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Recover.} 

4.  Account  Stated  ^=94— Mode  of  Stating 
AND  Settling. 

An  account  stated  may  be  shown  by  proof 
of  an  oral  agreement  as  to  the  amount  due,  al- 
though no  writing  is  exliibited  at  the  time. 

5.  CoNTBACTS  «=»238(2)—MoDiFicATiow— "Ac- 
count Stated"— "BXECUTOBT  Contbact." 

An  account  stated  is  a  mere  unperformed 
promise  to  pay  a  stated  sum  to  another,  and  is 
therefore  an  executory  contract,  under  Civ. 
Code,  S  1661,  and  hence  an  oral  statement  of  ac- 
count cannot  be  shown  to  alter  a  written  con- 
tract, under  section  1698. 

[Ed.  Note.— For  oOier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account 
Stated;    Executory  Contract] 

6.  Account  Stated  «s>1— theobt. 

The  theory  upon  which  an  action  of  account 
stated  is  allowed  is  that  transactions  have  oc- 
curred between  parties  from  which  the  relation 
of  debtor  and  creditor  has  arisen,  that  one  or 
both  have  rendered  or  made  statements  speci- 
fying definitely  the  amount  due  on  account 
thereof,  and  thereupon  there  has  been  an  agree- 
ment, express  or  implied,  by  the  one  who  is 
the  debtor,  to  the  other,  that  a  sum  is  due  from 
him  on  such  account,  together  with  express  or 
implied  promise  to  pay  the  same. 

7.  Account  Stated  «3>1— Nukbeb  or  Items. 

Originally  an  account  stated  could  exist  only 
when  the  accounts  were  mutual,  or  where  there 
was  more  than  a  single  item,  but  it  has  now 
become  settled  there  can  be  an  account  stated 
where  but  a  single  item  is  Included  or  referred 
to  therein. 

8.  Account  Stated  <S=>7— Wbitten  Pbomises 
— Oral  Statements. 

Account  stated  cannot  become  a  substitute 
for  an  action  of  debt  upon  a  written  promise  in 
writing,  the  written  promise  being  a  higher  ev- 
idcuce  of  the  debt,  and  the  debtor  being  already 
bound  thereby,  and  there  being  no  uncertainty 
to  be  settled  which  would  constitute  a  consider- 
ation for  a  new  oral  promise  to  pay. 

9.  Contracts  «=5>47— Considebatiok. 

There  must  always  be  a  consideration  to 
support  a  valid  promise. 
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10.  AccoxJHT  Stated  *=>a— Pbbvious  Tbans- 
AcnoNS. 
Tbere  can  be  no  Account  Btated  where  there 
have  been  no  previous  transactions  between 
the  parties  from  which  the  relation  of  debtor 
and  creditor  coald  arise. 

Department  1. 

Appeal  from  Superior  Conrt,  Lob  Angeles 
County ;  G.  W.  NIchol,  Judge. 

Action  by  Edmon  Gordon  Bennett  and  oth- 
ers against  Howard  J.  Potter.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Beverged. 

William  M.  Hlatt  and  Irwin,  Smith  & 
Bosecrans,  all  of  Los  Angeles,  for  appellant. 

Hugh  Kellejr  and  B«mett,  Turnbull  & 
Thompson,  all  of  Los  Angeles,  for  respond- 
ents. 

SHAW,  J.  The  defendant  appeals  from  a 
judgment  in  favor  of  the  plaintiffs.  The  com- 
plaint Is  In  four  counts.  The  only  contro- 
Tersy  concerns  the  first  and  the  third  counts, 
each  of  which  covered  the  same  demand. 
■  The  plaintiffs  were  attorneys  at  law  and 
partners  in  the  practice  of  law.  The  defend- 
ant was  the  owner  as  tenant  in  common  -with 
S.  W.  Sllnkard  ani  Laura  Slinkard,  his  wife, 
of  160  acres  of  land  and  certain  crops  and 
other  i)ersonal  property  used  on  the  land  In 
connection  with  Its  cultivation,  the  defend- 
ant having  eleven-sixteenths  Interest  therein 
and  the  Slinkards  flve-slxteenths  interest.  In 
July,  1914,  he  employed  the  plaintiffs,  as  at- 
torneys, to  prosecute  actions  for  the  partition 
of  the  land  and  the  division  of  the  property 
and  for  an  accounting  between  himself  and 
the  Slinkards  respecting  their  transactions  as 
tenants  in  common  of  the  land.  The  con- 
tract of  employment  was  In  writing.  The 
plaintiffs  began  two  actions,  one  for  parti- 
tion, the  other  for  .an  accounting,  and  pros- 
ecuted the  same  to  a  final  determination. 
The  first  count  of  the  .complaint  states  a 
cause  of  action  on  the  written  contract  afore- 
said, dalming  $2,750  as  the  amount  due 
thereon.  The  third  count  alleges  that  on 
April  6,  1915,  an  account  was  stated  between 
the  parties  embracing  the  services  in  the  two 
actions,  whereby  the  sum  of  $2,750  was  found 
to  be  due  from  the  defendant  to  the  plain- 
tiffs, which  sum  remained  unpaid.  The  de- 
cision of  the  case  depends  upon  the  meaning 
and  effect  of  the  aforesaid  contract.  It  will 
be  necessar^  to  set  out  the  important  parts 
thereof  in  full. 

It  recited  that  the  defendant  and  the 
Slinkards  were  the  owners  of  the  land  and 
the  personal  property  thereon  as  tenants  In 
common,'  and  stated  their  respective  interests 
therein,  and  that  the  defendant  desired  to 
employ  the  plaintiffs  "to  prosecute  on  his 
behalf  a  suit  for  a  partition  of  the  said  prop- 
erty, to  the  end  that  his  interest  in  the  said 
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property  may  be  set  adde  and  segregated 
from  that  of  the  said  S.  W.  Slinkard  and  his 
wife,  and  to  secure  bis  interests  in  the  per- 
sonal property.  Improvements,  etc.,  and  also 
to  bring  suit  for  an  accounting  between  him- 
self and  S.  W.  Sllnkard  and  his  wife,  to  the 
end  that  he  may  recover,  or  It  may  be  deter- 
mined Just  what  his  interest^  are  in  the 
profit  and  income  from  the  property  since 
he  purchased  the  "/le  interest  on  Septem- 
ber 25,  1913."  It  then  proceeded  to  state  an 
agreement  that  plaintiffs  should  proceed  with 
such  litigation  as  they  deemed  necessary, 
and  prosecute  the  same  to  a  conclusion  or 
settlement  to  the  satisfaction  of  Potter. 
With  reference  to  the  liability  of  Potter  to 
plaintiffs  for  the  services  the  agreement  was 
as  follows: 

"It  is  understood  and  agreed  that  the  said 
law  firm  will  advance  the  necessary  expenses 
and  other  -costs  and  shall  receive  as  their  com- 
pensation ten  (10)  per  cent,  of  wliatcver  is  re- 
covered, either  by  litigation  or  settlement,  ex- 
cepting that  if  the  court  makes  an  allowance 
for  an  attorney's  fee  in  said  partition  suit  or 
other  suits  then  such  fee  shall  belong  to  the  said 
law  firm,  exclusive  of  the  said  ten  (10%)  per 
cent  so  to  be  paid  by  the  party  of  the  first 
part." 

[1]  The  court  found  that  In  the  partition 
suit  the  court  had  allowed  to  Potter,  plain- 
tiff therein,  tie  sum  of  $1,000  as  attorney's 
fees.  This  is  Inaccurate.  The  Judgment  in 
that  suit  was  introduced  in  evidence,  and  it 
shows  that  the  court  allowed  $1,000  to  Ben- 
nett, Turnbull  &  Thompson,  as  attorneys  for 
Potter,  declaring  the  same  to  be  a  Hen  on 
the  land  awarded  to  Potter,  and  $500  to  the 
attorneys  for  the  Slinkards,  and  declared  the 
same  a  Hen  on  the  land  awarded  to  them. 
The  allowance  was  made  directly  to  the  at- 
torneys and  not,  as  the  law  contemplates, 
to  the  parties.    Code  Civ.  Proc.  {  796. 

1.  As  to  the  first  count,  the  findings  in  tiie 
case  at  bar  were  to  the  effect  that  the  plain- 
tiffs were  entitled  to  recover  of  Potter  the 
sum  of  $2,750  on  account  of  the  services  ren- 
dered in  pursuance  of  the  written  contract 
Of  this  sum  $1,750  was  allowed  as  10  per 
cent,  on  the  value  of  the  land  set  off  to  Pot- 
ter and  $1,000  on  account  of  the  fee  allowed 
in  the  partition  suit.  The  findings  declare 
that  the  meaning  of  the  contract  of  employ- 
ment is  "that  as  compensation  for  such  serv- 
ices said  plaintiffs  were  to  receive  10  per 
cent,  of  whatever  was  allowed  or  recovered 
by  said  litigation  or  settlement,  thereof; 
and  In  addition  thereto,  to  receive  any  at- 
torney's fees  allowed  to  the  defendant,  How- 
ard J.  Potter,  in  such  litigation." 

tl]  We  cannot  agree  with  this  interpreta- 
tion. The  provisions  of  the  contract  regard- 
ing compensation  are  uncertain  and  ambig- 
uous.   Such  a  contract  "may  be  explained  by 
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reference  to  the  circumstances  under  whldi 
It  was  made,  and  the  matter  to  which  It  re- 
lates" (Olv.  Code,  §  1647) ;  It  Is  to  be  "In- 
terpreted most  strongly  against  the  party 
who  caused  the  uncertainty  to  exist"  (Civ. 
Code,  f  1654) ;  and  the  language  does  not  of 
necessity  govern  Its  Interpretation  If  It  in- 
volves an  absurdity  (Civ.  Code,  §  1638).  The 
contract  was  drawn  by  the  plaintiff,  Ben- 
aett.  Hence  It  Is  to  be  Interpreted  most 
strongly  against  the  plaintiffs.  This  rule  is 
accentuated  by  the  fact  that  the  plaintiffs 
were  attorneys  at  law  and  presumably  fa- 
miliar with  legal  terms  and  proceedings,  and 
accustomed  to  the  use  .of  language  appro- 
priate to  the  framing  of  contracts,  while  the 
defendant  was  a  business  man,  with  no  spe- 
cial knowledge  of,  or  familiarity  with,  these 
subjects. 

The  partition  suit  was  solely  for  the  parti- 
tion of  the  land.  The  judgment  therein  was 
for  a  partition  in  kind,  setting  off  a  certain 
parcel  thereof  in  severalty  to  Potter  and  the 
remainder  in  severalty  to  the  Sllnkards.  The 
complaint  in  the  action  for  an  accounting  set 
forth  the  ownership  of  the  land  In  common 
by  the  parties,  that  they  had  been  farming  the 
same  together  for  the  common  benefit,  their 
respective  interests  in  the  profits  and  the  per- 
sonal property  in  use  being  the  same  as  in 
the  land,  as  above  stated ;  that  Potter  had 
expended  certain  sums  of  money  in  the  en- 
terprise; tliat  the  Sllnkards  had  received 
profits  therefrom  for  which  they  had  failed 
to  pay  or  account  to  Potter;  and  prayed 
that  an  account  be  taken,  that  the  personal 
property  be  divided  between  the  parties  ac- 
cording to  their  interests,  and  that  judgment 
be  given  to  Potter  for  the  amount  found  due 
liim.  Some  alfalfa  hay  was  divided  between 
them  by  an  agreement  made  while  the  ac- 
tion was  pending,  and  is  not  mentioned  in 
the  judgment  The  other  personal  property 
was  sold  by  them  and  taken  into  the  account. 
The  judgment  was  for  $375  in  favor  of  Pot- 
ter. The  complaint  in  the  case  at  bar  con- 
tains no  allegations  relating  to  the  value  of 
the  services  in  obtaining  the  division  of  the 
hay. 

The  attorney's  fee  allowed  In  the  parti- 
tion suit  was  based  on  the  allegation  of  the 
complaint  in  that  action  "that  $2,000  is  a 
reasonable  counsel  fee  for  the  services  ren- 
dered and  to  be  rendered  herein."  It  is  to  be 
presumed  tliat  the  amount  allowed  was  con- 
sidered by  the  court  to  be  the  full  value  of 
the  services  rendered,  the  more  especially 
since  an  additional  amount  was  allowed  to 
other  attorneys  for  services  to  the  Sllnkards. 
We  must  also  presume  that  the  provision  of 
the  contract  that  the  plaintiffs  should  have 
"ten  per  cent,  of  whatever  is  recovered"  was 
considered  by  the  parties  to  be  full  compensa- 
tion, so  far  as  it  applied  to  the  particular 
suit,  for  all  services  to  be  rendered  by  plain- 
tiffs as  attorneys  in  that  action,  if,  as  might 


b^the  case,  no  attorney's  fee  was  allowed 
therein.  An  Interpretation  which  would  give 
them  both,  as  that  of  the  court  below  does, 
would  involve  the  absurdity  of  giving  them 
twice  the  value  of  the  service  rendered. 
Such  construction  cannot  be  allowed  if  any 
other  reasonable  interpretation  can  be  found. 
Under  section  1638,  aforesaid,  the  language 
which  is  supposed  to  declare  the  absurdity 
does  not  necessarily  "govern  its  interpreta- 
tion." The  two  provisions  should  therefore 
be  held  not  to  be  cumulative  with  respect  to 
the  partition  suit 

[8]  Furthermore,  the  language  Itself  does 
not  warrant  the  court's  Interpretation.  Its 
conclusion  was  that  the  phrase  "ten  per  cent, 
of  whatever  is  recovered"  means  "ten  per 
cent,  of  the  value  of  whatever  is  recovered." 
But  the  contract  does  not  mention  value.  It 
was  10  per  cent  of  the  thing  Itself  that  the 
plaintiffs  were  to  receive.  If  we  assume 
that  the  laind  set  off  to  a  party  in  an  actlou 
for  partition  is  "recovered"  by  him,  then 
plaintiffs  would  be  entitled  to  a  one-tenth 
interest  in  Potter's  share  of  the  land,  and 
they  could  not  maintain  an  action  for  the 
value  thereof.  Moreover,  there  was  no  is- 
sue in  the  partition  suit,  as  to  the  title  to 
the  land,  or  as  to  the  re^ectlve  Interests 
therein.  It  was  a  simple  suit  to  sever  the 
unity  of  title  and  segregate  the  possession. 
The  land  set  off  to  one  party  in  a  partition 
suit  of  that  character  is  not  "recovered"  by 
him.  A  simple  partition  does  not  change  the 
title,  nor  transfer  It  from  one  to  the  other, 
nor  return  or  restore  to  either  party  any- 
thing lost  by  him,  or  of  which  he  had  been 
deprived.  It  merely  transforms  the  right  of 
common  possession  of  the  whole  tract  Into 
a  right  to  the  exclusive  possession  of  the 
same  interest  or  share,  as  represented  by  the 
parcel  set  off  to  him  in  severalty.  He  there- 
after holds  in  severalty  that  interest  which 
he  previously  held  in  undivided  form.  He 
does  not  recover  the  segregated  parcel,  nor 
even  the  possession  thereof,  but.  keeps  such 
possession,  and  thereafter  excludes  the  other 
tenants  from  that  parcel.  Christy  v.  Spring 
Valley  W.  W.,  68  Cal.  75,  8  Pac.  849;  Rich- 
ardson V.  lioupe,  80  Cal.  503,  22  Pac.  227; 
Cunha  V.  Hughes,  122  Cul.  113,  54  Pac.  535, 
6S  Am.  St  Rep.  27 ;  Rose  v.  Mesmer,  142  Cal. 
328,  75  Pac.  905;  Freeman  on  Cotenancy, 
§  029.  The  only  reasonable  conclusion  is 
that  the  two  provisions  are  not  cumulative, 
but  are  alternative,  and  that  the  Intention 
was  to  substitute  the  allowed  fee,  if  any,  In 
the  partition  suit,  as  compensation  for  the 
services  therein,  instead  of  the  10  per  cent, 
specified  in  the  first  part  of  the  compensa- 
lion  clause  of  the  contract.  This  is  empha- 
sized by  the  succeeding  phrase,  "exclusive  of 
the  ten  per  cent,  so  to  be  paid  by  the  party 
of  the  first  part"  The  word  "paid"  Is  signifi- 
cant. The  10  per  cent  of  the  property  set 
off  to  Potter  could  not  be  said  to  be  paid,  in 
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any  aeriae  of  tbe  word.  But  with  respect  to 
10  per  cent,  of  any  money  that  migbt  be 
recovered  or  obtained  on  tbe  accounting,  it 
wonld  be  In  accordance  with  ordinary  us- 
age to  say  that  It  would  be  paid  to  the  plain- 
tiffs by  Potter.  The  giving  of  tbe  fee  to  be 
allowed  in  the  partition  suit  to  plaintiffs 
was  not  intended  as  compensation  for  their 
services  in  the  other  litigation.  Tbe  mean- 
ing is  that  tbe  receipt  of  the  fee  so  allowed 
should  not  exclude  the  attorneys  from  receiv- 
ing 10  per  cent  upon  tbe  amount  obtained 
in  the  accounting.  This  we  believe  to  be  the 
correct  Interpretation  of.  the  contract.  It 
does  not  authorize  a  judgment  which  in- 
cludes more  than  $1,000  for  tbe  services  in 
tbe  partition  suit.. 

It  may  be  noted  here  that  the  money  re- 
covered in  the  accounting  suit  did  not  cover 
tlie  alfalfa  hay  on  the  farm.  It  was  divided 
by  agreement,  and  tlie  plaintiffs,  under  the 
contract,  were  entitled  to  10  per  cent  there- 
of. But  tbe  complaint  needs  amendment  in 
order  to  present  clearly  and  specifically  the 
claim  for  that  part  of  tbe   compensation. 

2.  Tbe  court  also  found  that  there  had 
been  an  account  stated  between  the  plaintiffs 
and  the  defendant,  as  alleged  in  th6  com- 
plaint, and  that  it  was  thereby  ascertained 
and  agreed  that  defendant  was  Indebted  to 
plaintiff  in  the  sum  of  $2,750  on  account  of 
the  services  rendered  by  them  to  Potter  un- 
der the  contract  aforesaid.  We  think  this 
finding  is  not  supported  by  sufficient  evi- 
dence. , 

The  evidence  does  not  show  /that  any  ac- 
count was  kept  in  writing,  or  that  any  writ- 
ten statement  of  account  was  ever  presented 
or  delivered  to  the  defendant,  or  agreed  to 
or  acquiesced  In  by  him.  The  finding  is 
based  exclusively  on  the  testimony  of  the 
plaintiff,  Turnbull,  relating  a  conversation  be 
says  he  had  with  Potter  on  tbe  6th  of  April, 
1915,  shortly  after  tbe  judgments  were  given 
Ib  tbe  two  actions. 

[4]  It  has  been  beld  by  this  court  that  an 
account  stated  may  be  shown  by  proof  of  an 
oral  agreement  as  to  the  amount  due,  al- 
though no  writing  is  exhibited  at  the  time. 
Converse  v.  Scott,  137  Cal.  239,  70  Pac.  13. 
Tbe  decision  states  the  rule  to  be  that  such 
would  be  the  case  even  if  no  written  evidence 
of  the  account  had  ever  existed.  See,  also,  1 
Corpus  Juris,  p.  682,  |  256.  Somewhat  in 
conflict  'with  this  is  the  case  of  Coffee  v. 
Williams,  103  Cal.  556,  87  Pac.  604,  where 
the  court  said: 

"An  account  stated  is  a  document— a  writing— 
which  exhibits  tbe  state  of  the  accounts  be- 
tween the  parties  and  tiie  balance  owing  from 
one  to  the  other," 

In  Gardner  v.  Watson,  170  Cal.  674,  150 
Pac.  994,  and  again  in  Merchants'  Natl.  Bank 
V.  Carmichael,  173  Pac.  999,  this  court  quoted 


the  above  passage  from  Coffee  v.  Williams 
with  approval.  But  neither  of  these  cases 
involved  the  question  whether  or  not  the  ac- 
count as  stated  must  exist  In  writing.  Con- 
verse v.  Scott  has  not  been  Overruled  on  this 
point,  and  we  may  assume  it  to  be  correct. 
Turhbull  testified  that  in  the  conversation 
with  Potter  they  agreed  that  tbe  value  of 
the  land  set  off  to  Potter  in  tbe  suit  should 
be  fixed  at  $17,500  "for  the  purpose  of  fix- 
ing the  percentage."  Tbe  only  testimony 
that  tended  to  show  an  account  stated  was 
g^lven  on  cross-examination.  He  said,  "I  did 
not  make  any  statement  to  him  that  we 
would  charge  him  any  amount."  He  added 
that  after  Potter  had  assented  to  the  pro- 
posal to  fix  the  value  of  the  ranch  at  $17,500 
be  said  to  Potter: 

"That  makes  $2,760  for  those  two  cases.' 
We  didn't  have  any  words  about  it  at  all.  We 
arrived  at  a  figure  of  $2,75O-$l,750  on  the 
baaia  of  10,  per  cent,  of  $17,600,  pins  $1,000, 
which  the  court  had  agreed  sboold  be  allowed 
to  us,  and  at  that  time  he  gave  us  a  check  for 
$200  and  told  us  he  expected  $1,500  from  hia 
ore  shipment  and  would  pay  up  the  balance  as 
soon  as  he  could." 

Potter  denied  that  any  such  conversation 
occurred  at  any  time,  and  he  said  that  the 
$200  was  paid  because  Turnbull  told  him 
the  firm  bad  been  under  heavy  expenses, 
that  their  fees  were  not  coming  in,  apd  that 
they  needed  some  money;  that  the  first 
knowledge  he  had  that  plaintiffs  proposed 
to  charge  10  per  cent,  of  the  value  in  addi- 
tion to  the  $1,000  was  on  tbe  day  before 
this  action  against  him  was  begun,  and  that 
he  then  vigorously  objected  to  the  double 
charge.  But  as  the  finding  was  against  de- 
fendant we  can  consider  only  the  testimony 
of  Turnbull. 

[5]  We  have  already  seen  that  the  contract 
did  not  allow  tbe  plaintiffs  double  compensa- 
tion for  tbe  services  in  tbe  partition  suit,  or 
more  therefor  than  the  fee  of  $1,000  therein 
allowed.  For  tbe  services  In  the  accounting 
suit  tbe  contract  fixed  the  sum  of  $37.50  (10 
per  cent,  of  $375.00)  as  compensation.  Tbe 
testimony  shows  that  the  value  of  the  per- 
sonal property  divided  was  not  considered 
or  fixed.  Even  if  It  had  been  valued,  tbe 
value  would  be  immaterial,  for  the  contract 
gave  plaintiffs  no  right  to  10  per  cent,  of 
Its  value,  but  only  10  per  cent,  in  kind  for 
that  service.  The  result  is  that  If  the  oral 
account  stated  is  good,  it  would  have  tbe  ef- 
fect of  materially  altering  the  written  con- 
tract in  these  particulars,  and  it  would  prac- 
tically double  the  amount  which  plaintiffs 
would  be  entitled  to  recover  for  the  services 
thereunder.  An  account  stated  is  a  mere  un- 
performed promise  by  one  party  to  pay  a" 
stated  sum  to  another,  and  it  is  therefore  an 
executory    contract.      (Civ.    Code,    !    1661; 


Digitized  by 


Google 


160 


188  PACIFIC  REPORTER 


(Cal. 


Pearsall  v.  Henry,  153  Oal.  325,  95  Pac.  154, 
159.  To  allow  a  written  contract  to  be  thus 
altered  by  an  oral  statement  of  account,  or 
by  any  statement  not  agreed  to  in  writing 
by  the  debtor,  would  violate  the  rule  of  the 
Code  that  "a  contract  in  writing  may  pe  al- 
tered by  a  contract  In  writing,  or  by  an  exe- 
cuted oral  agreement,  and  not  otherwise." 
Civ.  Code,  S  1698.  This  efTectually  cuts  off 
any  such  claim  in  this  case.  Other  reasons 
now  to  be  stated  lead  to  the  same  result. 
[6,  7]  The  theory  upon  which  the  action  on 
an  account  stated  is  allowed  is  that  trans- 
actions have  occurred  between  the  parties 
from  which  the  relation  of  debtor  and  credi- 
tor has  arisen,  that  thereafter  one  or  both 
have  rendered  or  made  statements  or  dec- 
larations specIfyUig  definitely  the  amount 
due  <m  account  thereof,  and  tjiereupon  there 
has  been  an  agreement,  express  or  Implied, 
by  the  one  who  is  the  debtor,  to  the  other, 
that  a  certain  sum  is  due  from  him  on  such 
account,  together  with  an  express  or  implied 
promise  to  pay  the  same.  The  action  is 
based  on  the  promise  to  pay,  thus  estab- 
lished ;  and,  If  it  is  not  expressly  made,  facts 
from  which  such  promise  will  be  implied 
must  be  proven.  Originally,  an  account  stat- 
ed could  exist  only  where  the  accounts  were 
mutual,  or  where  there  was  more  than  a 
single  item,  but  in  the  course  of  time  it  be- 
came settled  that  there  could  be  an  account 
stated  where  but  a  single  item  was  included 
or  referred  to  therein.  136  Am.  St  Rep. 
42,  note. 

[8-10]  It  was  not  every  debt  that  could 
form  the  basis  of  such  account  stated  or 
such  action.  It  could  not  become  a  substi- 
tute for  an  action  of  debt  upon  a  specialty, 
such  as  a  promissory  note  or  a  bond  for 
money.  In  such  cases  no  subsequent  state- 
ment of  the  amount  due  thereon,  although 
agreed  to  by  the  payor,  could  supersede  the 
special  promise  so  as  to  form  the  basis  of 
an  action  as  upon  an  account  stated  to  recov- 
er the  original  debt.  Young  v.  Hill,  67  N.  T. 
174,  23  Am.  Rep.  99.  The  action  in  such  a 
case  must  be  upon  the  original  promise  in 
writing,  and  not  upon  account  stated.  The 
written  promise  being  higher  evidence  of  the 
debt,  and  the  debtor  being  already  bound 
thereby,  there  could  be  no  necessity  for  a 
resort  to  a  subsequent  statement  and  prom- 
ise to  pay  as  the  foundation  of  an  action 
therefor.  Moreover,  the  debtor  being  already 
completely  bound  for  a  specified  sura,  there 
is  no  element  of  uncertainty  to  be  settled, 
and  no  difficulty  in  ascertaining  the  balance 
upon  conflicting  claims  which  could  consti- 
tute a  consideration  for  a  new  oral  promise 
to  pay,  and  therefore  such  promise  would 
be  a  nudum  pactum.  There  must  always  be 
ya.  consideration  to  support  a  valid  promise. 
From  this  the  further  rule  follows  that  there 
can  be  no  account  stated  where  there  have 


been  no  previous  transactions  between  the 
parties  from  which  the  relation  of  debtor 
and  creditor  could  arise.  "It  may  not  be 
made  the  Instrument  to  per  se  create  a  lia- 
bility where  none  before  existed."  Austin 
v.  Wilson,  11  N.  Y.  Supp.  566 ;  Stimson  Mill 
Co.  V.  Hughes  Mfg.  Co.,  8  Cal.  App.  561,  97 
Pac.  322.  The  case  last  cited  Is  a  good  il- 
lustration of  the  proposition  just  stated. 
The  plaintiff  there  had  sold  lumber  and  de- 
livered it  to  one  Coffey,  and,  claiming  that  it 
was  really  sold  to  the  defendant,  had  there- 
after rendered  accounts  therefor  to  the  de- 
fendant as  the  debtor  therefor,  which  de- 
fendant had  kept  for  a  long  time  without 
making  any  objection  thereto,  or  any  dental 
of  its  liability  therefor,  thus  raising  the  in- 
ference that  it  acquiesced  therein.  In  fact 
the  lumber  had  been  sMd  to  Coffey  and  not  to 
defendant,  and  defendant  was  in  no  wise  li- 
able therefor,  unless  upon  account  stated  by 
reason  of  acquiescence  in  the  aforesaid  state- 
ments rendered  to  it.  The  court  held  that 
such  "itemized  statements  could  not  be 
made  to  create  an  Indebtedness."  As  an  Il- 
lustration of  the  proposition  first  stated 
there  is  the  case  of  Jasper  Tr.  Co.  v.  lAmp- 
kin,  162  Ala.  388,  50  South.  837,  24  V.  R.  A. 
(N.  S.)  1237,  also  reported  in  136  Am.  St. 
Rep.  at  page  33.  Plaintiff  held  certain  prom- 
issory notes  of  the  defendant,  and  long  after 
they  had  become  due  had  sent  to  defendant 
written  statements  of  the  amounts  due  there- 
on for  principal  and  accrued  Interest,  and 
the  d^endant  had  assented  to  the  accuracy 
of  the'  amounts  stated.  We  quote  from  the 
decision  at  length: 

"At  an  early  day  in  England  it  was  held  that 
where  a  debt  was  evidenced  by  an  instrument 
under  seal,  a  recovery  could  not  be  had  in  an 
action  of  assumpsit.  One  reason  seems  to  be 
that  there  is  no  consideration  for  the  new  prom- 
ise, because  the  party  is  already  bound  by  a 
higher  evidence  of  debt  to  pay,  and  the  court 
says:  'There  must  be  at  least  some  additional 
consideration,  such  as  items,  for  instance,  for- 
eign to  the  articles  of  agreement,  introduced 
into  the  account  and  included  within  the  prom- 
ise, in  order  to  take  the  claim  founded  upon  it 
out  of  the  'operation  of  the  agreement  or  con- 
tract under  seal;  otherwise,  the  plaintiffs  be- 
low must  be  confined  to  their  action  of  cove- 
nant, founded  upon  the  articles  of  agreement, 
for  the  recovery  of  their  claim.'  Gilson  v.  Stew- 
art, 7  Watts  (Pa.)  100.  It  was  also  decided 
that,  'where  a  %um  of  money  is  secured  by  a 
deed,  and  a  balance  is  struck  for  the  purpose 
of  ascertaining  how  much  remains  due  thereon, 
and  the  obligor  admits  the  correctness  of  the 
account  and  promises  to  pay  it,  debt  or  simple 
contract  on  an  account  stated  will  not  lie,  bnt 
the  action  must  be  brought  on  the  specialty,' 
the  court  saying:  'The  defendant  is  charged 
with  nothing  but  the  money  secured  by  the  deed. 
There  is  no  consideration  for  the  suggested  new 
liability,  except  the  ascertaining  how  much  re- 
mains due  on  the  deed.  It  is  a  perversion  of 
language  to  speak  of  this  as  an  account  stated. 
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It  is  merely  a  process  adopted  for  the  purpose 
of  ascertaining  how  mach  of  the  original  debt 
has  been  discharged,  and  all  which  is  really  done 
is  to  make  out  to  what  extent  the  defendant  re- 
mains U«ble  upon  the  deed.'  Hiddleditch  y. 
Ellis.  2  Ex.  623." 

(The  case  of  Middleditch  v.  Ellis  will  be 
found  in  2  Welsby,  H.  &  O.  G23,  and  in  154 
Kng.  Bep.  640.  The  word  "deed"  may  mislead 
the  reader  who  has  not  the  report  at  hand. 
What  is  meant  is  that  the  plaintiff  held  a  bond, 
or  note,  for  the  payment  of  money,  secared  by 
a  mortgage  in  the  form  of  a  deed.) 


The  above-  authorities  do  not  depend  on  the 
ancient  technical  distinctions  between  the 
common-law  forms  of  actions.  They  are,  as 
the  reasoning  shows,  founded  on  the  funda- 
mental difference  between  a  mere  promise 
to  pay  an  existing  debt  made  upon  no  new 
consideration  and  a  promise  to  paty  it  which 
Is  founded  upon  a  new  consideration  such  as 
further  forbearance,  to  which  the  creditor 
binds  himself  by  acc^tlng  this  new  promise 
or  by  some  other  valid  agreement,  or  a. new 
promise  which  has  the  effect  of  merging  the 
original  obligation  and  in  effect  extinguisb- 
ing  it  as  a  living  contract  They  are  clearly 
applicable  to  the  case  at  bar,  so  far  as  it  de- 
pends on  the  alleged  account  stated.  In  the 
first  place  there  was  no  liability  from  Pot- 
ter to  the  plaintifls  for  the  services  in  the 
partition  salt,  except  for  the  sum  of  |1,000. 
That  was  ascertained  and  established  by  the 
original  written  contract.  In  so  far  as  the 
so-called  account  stated  attempted  to  enlarge 
this  liability  by  the  addition  thereto  of  an- 
other Item  consisting  of  the  10  per  cent,  up- 
on the  value  of  the  land  segregated  thereby, 
an  Item  not  mentioned  in  the  contract,  it 
would,  If  enforced,  operate  to  "create  a  lia- 
bility where  none  before  existed,"  which,  as 
the  authorities  state,  cannot  be  done  by 
means  of  an  account  stated.  In  so  far  as 
the  oral  account  stated  purported  to  bind 
Potter  to  pay  more  than  the  sum  of  $1,000 
for  the  services  In  the  partition  suit.  It  was 
based  on  no  new  consideration  whatever. 
There  was  no  promise  to  pay  10  per  cent  of 
tbe  value  of  the  segregated  land,  and  hence 
no  necessity  for  coming  to  an  agreement  as 
to  the  value  for  the  purpose  of  fixing  the 
percentage.  Therefore  that  process  could  not 
be  a  consideration  for  the  new  promise.  No 
other  consideration  could  possibly  have  ex- 
isted, and  consequently  the  new  promise 
claimed  upon  the  account  stated  is  a  nudum 
pactum  and  unenforceable,  except  for  the 
services  other  than  those  rendered  in  the  suit 
for  partition. 

For  these  reasons  we  are  of  the  opinion 
that  the  Judgment  was  erroneous. 

The  judgment  Is  reversed. 

We   concur:    lAWLOR,    J.;    OLNET,   J. 
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In  re  CABRAGHAB'S  BSTATD.    (Sac.  2938.) 
(Supreme  Court  of  Oalifomia.    Aug.  8,  1919.) 


1.  Homestead  ®=384 — Pbobate  Hoicbstxad — 
Pbopebtt  Owned  Jointly. 

A  probate  homestead  cannot  be  created  or 
set  apart  from  property  owned  by  the  husband 
or  wife  and  a  third  party  as  tenants  in  com- 
mon or  joint  tenants. 

2.  Homestead  «=»3— STArtrrEs  (S=>167(2)  — 
Adoption  or  Codes— Abbogation  of  Stat- 

XJTB. 

St  1867-68,  p.  116,  relating  to  homesteads, 
and  providing  that  a  party  entitled,  if  in  ex- 
clusive occupation,  should  have  his  right  though 
the  land  was  held  in  joint  tenancy,  tenancy  in 
common,  etc,  was  abrogated  by  the  adoption  of 
the  Codes  January  1,  1873. 

In  Bank. 

Appeal  from  Superior  Court,  Sacramento 
Ctounty ;  Peter  J.  Shields,  Judge. 

In  tbe  matter  of  the  estate  of  Edward 
James  Carraghar,  deceased.  From  an  order 
denying  the  petition  of  decedent's  surviving 
wife  for  a  probate  homestead,  she  appeals. 
Order  affirmed. 

B.  Platnaner,  of  Sacramento,  for  appellant. 
Aram   &   Carraghar,  of   Sacramaito,  for 
tespondents. 

ANGELLOTTI,  C.  J.  This  is  an  appeal  by 
the  surviving  wife  of  deceased  from  an  order 
denying  her  petition  for  a  probate  homestead 
out  of  tbe  only  real  property  owned  by  the 
deceased  at  the  time  of  his  death,  which  was 
an  undivided  half  of  a  lot  in  the  city  of  Sac- 
ramento, and  was  his  separate  property. 
The  other  undivided  one-half  of  said  lot  was 
owned  by  one  Buckman.  In  the  year  1898 
deceased  constructed  a  dwelling  house  on 
this  land.  From  the  year  1899  to  the  death 
of  deceased  In  1917,  the  premises  were  occu- 
pied by  deceased  and  his  wife  as  their  resi- 
dence, and  during  all  said  time  deceased  had 
said  premises  inclosed,  and,  with  his  wife, 
was  in  exclusive  occupation  thereof.  The 
learned  judge  of  the  lower  court  concluded 
that  in  view  of  the  decisions  of  this  court  a 
homestead  could  not  be  set  apart  from  this 
property  so  owned  by  the  deceased  as  a  ten- 
ant In  common  with  another  person,  and 
therefore  denied  the  appllcatloiL 

[1]  Whatever  we  might  think  if  the  qoes- 
tion  were  a  new  one  in  this  state,  it  Is  clear 
that  the  general  rule  to  the  effect  that  a  home- 
stead cannot  be  created  or  set  apart  from 
property  owned  by  the  husband  or  wife  and 
a  third  party  as  tenants  in  common  or  joint 
tenants  is  too  thoroughly  established  by  a 
long  line  of  decisions,  commencing  with 
Wolf  V.  Fleischacker,  5  Cal.  ,244,  63  Am.  Dea 
121,  and  running  down  practically  to  this 
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time,  to  permit  us  now  to  hold  otherwise. 
Most  of  these  decisions  were  discussed  in 
the  comparatively  recent  case  of  Sehoonover 
r.  Blmbaum,  148  Cal.  648,  83  Pac.  999  (decid- 
ed In  January,  1906),  In  which  It  was  sought 
to  have  the  prior  decisions  on  the  question 
overruled,  and  where  we  felt  compelled  to 
say  that  "without  expressing  any  opinion 
concerning  the  soundness  or  unsoundness  of 
the  decisions  In  question,  we  are  of  the 
opinion  that  they  should  be  adhered  to,  leav- 
ing it  to  the  Legislature  to  extend  the  right 
of  the  homestead  to  cotenants  tf  it  shall  see 
fit."  This  conclusion  was  reached  In  view 
of  the  rule  of  stare  decisis,  especially  vdth 
regard  to  the  rules  of  law  upon  the  subject 
of  titles  to  real  estate.  More  than  13  years 
have  passed  since  that  decision  without  any 
legislative  action  in  the  respect  referred  to, 
and,  of  course,  what  was  there  said  applies 
now  with  much  more  force  than  it  did  in 
1906.  Since  the  decision  in  Sehoonover  t. 
Blmbaum,  supra,  this  general  rule  has  been 
fully  recognized  In  United  States,  etc.,  Co. 
V.  Bell,  163  Cal.  781,  96  Pac.  901,  Swan  v. 
Walden,  156  Cal.  195,  103  Pac.  931,  134  Am. 
St.  Rep.  118,  20  Ann.  Cas.  194,  and  Estate  of 
Davlds.on,  159  Cal.  98,  115  Pac.  49.  In  Swan 
V.  Walden,  supra,  a  case  of  a  homestead  se- 
lected by  the  wife  during  the  lifetime  of  the 
parties,  the  homestead  was  upheld  although 
the  property  was  held  In  Joint  tenancy,  but 
this  was  because  the  only  Joint  tenants  were 
the  husband  find  wife,  and  the  wife's  selec- 
tion was  of  the  whole  property,  and  the  wife 
had  the  power  under  the  law  to' declare  a 
homestead  upon  the  husband's  separate  prop- 
erty as  well  as  upon  her  own  property.  As 
to  this  situation  the  court  said: 

"The  homestead  thus  attempted  to  be  declar- 
ed is  upon  land,  all  of  which  is  susceptible  at 
the  instance  of  the  wife  of  having  the  home- 
stead characteristics  impressed  upon  it.  There 
is  no  occasion  for  segregation  or  partition  or 
delimitation  of  boundaries,  since  the  home- 
stead attaches  to  all  of  the  estate  and  all  of 
the  land.  The  reasons  which,  in  the  view  of 
this  court,  made  it  legally  impossible  for  the 
husband  to  declare  such  a  homestead  when 
there  was  a  cotenancy  between  himself,  his 
wife,  or  third  persons  does  not  exist  in  the  pe- 
culiar instance  of  the  case  at  bar." 

See,  also.  In  re  Ballard,  173  Pac.  170.  As 
we  have  seen  in  the  case  at  bar  the  other 
tenant  in  common  is  a  third  party.  The  rea- 
son expressed  for  the  rule  enunciated  by  our 
decisions,  as  stated  in  Estate  of  Davidson, 
159  Cal.  98,  101,  115  Pac.  49,  60,  Is  that  "on 
account  of  the  nature  of  the  tenancy,  there 
can  be  no  segregation  or  delimitation  of  the 
boundaries  of  the  particular  estate,  or  In- 
terest In  the  property  of  the  cotenancy  sought 
to  be  Impressed  whereby  it  can  be  determined 
as  to  what  particular  part  of  the  land  the 
homestead  attaches."  In  Estate  of  Davidson, 
supra,  it  was  sought  by  the  surviving  wife 
to  have  set  apart  as  a  probate  homestead  the 


deceased  husband's  undivided  half  of  the 
property  on  which  they  resided  at  the  time 
of  his  death,  the  wife  being  the  owner  of  the 
other  undivided  half,  and  it  was  held  by  the 
same  justices  who  participated  in  ^wan  y. 
Walden,  supra,  that,  in  view  of  the  rule  of 
our  decisions,  the  husband's  undivided  one- 
half  could  not  be  selected  as  a  probate  home- 
stead. 

[2]  Appellant's  principal  claim  is  that  she 
is  entitled  to  have  her  husband's  undivided 
half  of  this  property  set  apart  as  a  home- 
stead by  virtue  of  the  provisions  of  an  act 
entitled  "An  Act  Relating  to  Homesteads," 
adopted  by  the  Legislature  In  the  year  .1868 
(Stats.  1867-68<  p.  116).  It  is  probable,  as 
was  said  In  Swan  v.  Walden,  supra,  tliat  this 
act  was  adopted  to  modify  the  rule  of  deci- 
sion in  this  very  matter.  It  substantially 
provided  that  whenever  a  party  entitled  to 
a  homestead  under  the  laws  of  the  state  is  in 
exclusive  occupation  of  any  particular  tract 
of  land,  having  the  same  Inclosed,  and  shall 
select  and  record  and  reside  upon  the  same  as 
a  homestead,  he  shall  be  entitled  to  the  same 
to  the  extent  of  his  Interest  in  the  property, 
"although  such  land  be  held  in  joint  tenancy, 
or  tenancy  In  common,  or  such  claimant  ovra 
only  an  undivided  Interest"  It  may  be  as- 
sumed that  if  this  act  is  still  in  force,  ap- 
pellant is  entitled  to  have  her  deceased  bus- 
band's  interest  set  apart  as  a  homestead,  for 
it  was  held  under  this  act  in  Higgins  et  al. 
T.  Higgins  et  al.,  46  Cal.  259,  that  the  wife 
could  select  as  a  homestead  the  undivided 
Interest  of  her  husband  in  property  -exclu- 
sively occupied  by  him,  to  the  exclusion  of 
all  other  cotenants.  But  we  do  not  see  how 
It  may  reasonably  be  held  that  the  act  sur- 
vived the  going  into  effect  of  out  Codes  on 
January  1,  1873.  The  question  whether  this 
particular  act  was  repealed  by  the  Code^ 
has  never  been  determined  or  even  discussed 
by  this  court,  though  the  act  was  referred  to 
in  passing  in  both  Swan  v.  Walden,  supra, 
and  Estate  of  Davidson,  supra.  The  act  does 
not  appear  to  have  been  mentioned  in  either 
Estate  of  Carriger.  107  Cal.  618,  40  Pac.  10.32, 
or  Rosenthal  v.  Merced  Bank,  110  Cal.  198, 
42  Pac.  640,  cases  involving  attempted  selec- 
tions since  the  Codes  took  effect.  In  each 
of  these  cases  the  right  to  a  homestead  was 
denied  by  the  court,  although,  so  far  as  we 
can' see,  the  facts  were  such  as  to  make  the 
act  of  1868  applicable,  if  still  In  force.  The 
uniform  course  of  our  decisions  on  this  mat- 
ter has  been  the  same  since  the  adoption  of 
the  Codes  as  it  was  prior  to  the  adoption  of 
the  act  of  1868.  We  say  this  much  simply 
for  the  purpose  of  showing  that  this,  court 
has  never  recognized  the  act  of  1868  as  sur- 
viving the  taking  effect  of  the  Codes.  When 
enacted  In  1872  our  CivU  Code  provided,  as 
it  still  provides,  as  follows: 

"No  statute,  law,  or  rule  is  continued  in 
force  because  it  is  consistent  with  the  provi- 
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siona  of  this  Code  on  tbe  same  sabject;  but 
in  all  cases  provided  for  by  this  Code,  all  stat- 
utes, laws,  and  rules  heretofore  in  force  in  this 
state,  whether  consistent  or  not  with  the  pro- 
Tisiona  of  this  Code,  unless  expressly  contin- 
ued in  force  by  it,  are  repealed  or  abrogat- 
ed. •  •  • "  Section  20.  A  similar  provision 
was  contained  in  oar  Code  of  Civil  Procedure. 
Kection  18. 


Tbere  is  no  claim  that  the  act  of  1868  was 
expressly  continued  In  force.  In  title  5  of 
part  4  of  dlTlslon  second  of  the  Clrll  Code 
(sections  1237  to  1269),  which  was  entitled 
"Homestead,"  and  chapter  5,  title  11,  of  part 
3  of  the  Code  of  Civil  Procedure,  as  original- 
ly enacted  in  1872,  was  contained  what  clear- 
ly api)ear8  to  have  been  Intended  as  a  com- 
plete and  comprehensive  system  of  laws  on 
the  subjects  of  homesteads.  What  a  home- 
stead consisted  of,  how  and  from  what  It 
might  be  selected,  when  and  to  what  extent 
it  was  subject  to  execution  or  forced  sale, 
how  it  might  be  conveyed,  incumbered,  or 
abandoned,  Its  value,  the  rights  of  parties 
in  the  matter  of  probate  homesteads  and  the 
manner  of  setting  the  same  apart — all  these 
things  were  folly  covered  by  the  Code  provi- 
sions.  In  other  words,  the  whole  matter  of 
bomesteads  was  one  of  the  "cases  provided 
for  by"  the  Codes.  The  mle  embodied  in 
section  20,  Civil  Code,  and  section  18,  Code 
of  Civil  Procedure,  is  the  statement  of  a  well- 
settled  principle  applicable  In  considering 
the  effect  of  revisory  statutes.  As  was  said 
in  Mack  v.  Jastro,  126  Cal.  130,  58  Pac.  372: 

"Whenever  it  becomes  apparent  that  a  later 
statute  is  revisory  of  tlie  entire  matter  of  an 
earlier  statute,  and  is  designed  as  n  substitute 
for  it,  the.  later  statute  will  prevail,  and  the 
earlier  statute  will  be  held  to  have  been  super- 
seded, even  though  there  be  found  no  incon- 
sistencies or  repugnancies  between  the  two. 
Frequently,  these  cases  arise  where  the  latter 
statute  covering  the  whole  subject-matter  omits 
or  fails  to  mention  certain  terms  or  requirements 
found  in  an  earlier,  and  it  is  insisted,  as  here, 
that  those  particular  provisions  of  the  earlier 
statute  should  be  held  to  be  stiU  in  force. 
But,  as  is  said  by  the  Supreme  Court  of  the 
United  States  in  Murdoch  v.  Mayor,  etc.,  20 
WaU.  590  [22  L.  Ed.  429],  •  •  •  'It  will 
be  perceived  by  this  statement  that  there  is  no 
repeal  by  positive  new  enactments  inconsistent 
in  terms  with  the  old  law.  It  is  the  words  that 
are  wholly  omitted  In  the  new  statute  which 
constitute  the  important  feature  in  the  questions 
thus  propounded  for  discussion.  *  *  *  A 
careful  comparison  of  these  two  sections  can 
leave  no  doubt  that  it  was  the  intention  of 
Congress  by  the  latter  statute  to  revise  the 
entire  matter  to  which  they  both  had  reference, 
to  tuake  such  changes  in  the  law  as  it  stood 
as  they  thought  best,  and  to  substitute  their 
will  in  that  regard  entirely  for  the  old  law 
npon  the  subject.  We  are  of  opinion  that  it 
was  their  intention  to  make  a  new  law  so  far 
as  the  present  law  differed  from  the  former,  and 
that  the  new  law,  embracing  all  that  was  in- 
tended to  be  preserved  of  the  old,  omitted  what 
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was  not  80  intended,  because  complete  in  It- 
self, and  repealed  all  other  law  on  the  subject 
embraced  within  it  The  authorities  on  this 
subject  are  clear  and  uniform.' " 


See,  also,  Sponogle  v.  Cumow,  136  Cal.  580, 
584,  69  Pac.  255;  State  v.  Conkllng,  19  Cal. 
501.  Our  Codes,  of  course,  were  intended  as 
complete  revisions  of  the  existing  laws  upon 
the  subjects  embraced  therein.  That  was 
the  main  purpose  of  their  enactment.  And 
section  20,  Civil  Code,  and  section  18,  Code 
of  Civil  Procedure,  were  enacted  for  the  very 
purpose  of  putting  It  beyond  the  realm  of 
possible  dispute  that  existing  statutes  on  sub- 
jects covered  by  the  Codes,  whether  consist- 
ent or  not  with  the  provisions  of  the  Codes 
en  the  same  subject,  were  abrogated,  unless 
expressly  continued  In  force.  True  it  is 
that  there  Is  no  express  provision  in  the 
Codes  purporting  to  provide  for  the  particu- 
lar contingencies  provided  for  by  the  act  of 
1868.  But  what  we  have  quoted  from  Mack 
v.  Jastro,  supra,  fully  answers  the  claim 
based  on  this  situation.  The  act  of  1868  was 
one  of  the  existing  acts  on  the  general  sub- 
ject of  homesteads,  the  provisions  of  which 
the  Legislature,  in  making  the  revision  of  the 
entire  law  on  the  subject,  must  be  held  to 
have  Intended  to  abrogate.  We  are  satisfied 
that  it  must  be  held  that  this  act  was  ab- 
rogated by  the  adoption  of  the  Codes. 

The  cases  cited  by  learned  counsel  on  this 
point  are  not  opposed  to  our  conclusions. 
None  of  them  involved  any  act  upon  a  sub- 
ject as  to  which,  as  here,  an  apparently  com- 
plete revision  was  attempted  by  the  Codes, 
and  all  were  decided  upon  the  theory  that 
the  act  involved  was  regarding  a  subject.  In 
no  way  treated  in  any  of  the  Codes.  Here, 
as  we  have  seen,  we  have  In  the  Codes  as 
enacted  an  apparently  complete  and  compre- 
hensive revision  of  the  law  on  the  subject 
of  homesteads,  and  the  fact  that  the  Legisla- 
ture did  not  include  therein  provisions  for 
the  selection  of  a  homestead  where  the  cir- 
cumstances were  as  specified  in  the  act  of 
1868  does  not  render  the  latter  act  one  as  to 
a  "caseV  not  "provided  for"  by  the  Code. 

The  order  appealed  from  is  affirmed. 


We   concur: 
LENNON,  J.; 


SHAW,    J.;     WILBUR.    J.; 
LAWLOR,  J.;    MELVIN,  J. 


OLNEY,  J.  (concurring).  I  concur,  but  sole- 
ly on  the  ground  that  the  question  Is  now  de- 
termined by  the  previous  decisions  of  this 
court.  If  It  were  not  for  those  decisions  I  be- 
lieve the  rule  should  be  that  a  homestead  may 
be  Imposed  in  the  Instances  provided  by  the 
statute  regardless  of  the  character  of  the  title 
of  the  homestead  claimant  or  his  or  her 
spouse,  the  homestead,  of  course,  affecting 
only  the  Interests  of  the  claimant  or  spouse, 
whatever  those  Interests  may  be.  The  only 
requirement  of  the  statute  In  this  resepct  Is 
that  the  claimant  be  residing  upon  the  prem- 
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Ises,  and  to  require  more  than  tbis  and  make 
the  validity  of  the  homestead  dependent  upon 
the  character  of  the  Interests  affected  Is 
without  statutory  warrant,  and  contrary  to 
the  object  of  the  statute.  The  Injustice,  I 
think,  is  manifest  in  the  present  case.  It  Is 
now  too  late,  however,  for  this  court  to  re- 
verse Its  previous  decisions,  for  arach  re- 
versal would  necessarily  be  retroactive  In 
effect,  and  would  destroy  Interests  and  rights 
acquired  in  reliance  upon  the  existing  deci- 
sions. It  is  hardly  necessary  to  say  that 
this  objection  would  not  lie  to  a  change  made 
by  the  Legislature,  which,  of  course^  would 
operate  only  in  futuro. 


SAM   KBE    V.    WILDE,    City    Clerk. 

HOP  WAH  V.  SAME. 

(Civ.   2890.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  CaUfomla.    June  10,  1919.) 

MtTNIOIPAI.   COBPOBATIONS    €=»600   —    FOLICS 

RXOULATIONa  —  Latikdbies  —  Bestbicted 
DiBTBICTS. 

Lo8  Angeles  Ordinance  Ko.  22796  (New 
Series),  a  residence  district  ordinance,  and  No. 
26656  (New  Series),  providing  that  in  order  to 
establish  an  industrial  district  within  a  resi- 
dence district  it  is  necessary  to  get  a  petition 
signed  by  property  owners,  etc.,  are  constitu- 
tional and  apply  to  laundries. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Paul  J.  McCormlck,  Judge. 

Proceedings  in  mandamus  by  Sam  Kee  and 
Hop  Wah  against  Charles  L.  Wilde,  City 
Clerk  of  the  City  of  Los  Angeles.  From 
Judgments  in  favor  of  plaintiffs,  defendant 
appeals.     Reversed. 

Albert  Lee  Stephens,  City  Atty.,  Charles 
S.  Bumell,  Asst.  City  Atty.,  and  Wm.  P. 
Mealey*  Deputy  City  Atty.,  all  of  Los  An- 
geles, for  appellant, 

DIan  B.  Gardner,  of  Los  Angeles,  for  re- 
spondents. 

THOMAS,  J.  These  appeals  are  from 
Judgments  of  the  superior  court  of  Los  An- 
geles county  on  the  judgment  roUs  alone, 
ordering  that  peremptory  writs  of  mandiite 
Issue  commanding  the  city  clerk  of  the  city 
of  Los  Angeles  to  prepare  and  Issue  to  the 
resi>ective  petitioners  a  license  to  conduct 
a  laundry  within  the  portion  of  the  city  set 
apart  as  a  residence  district  The  issues  are 
the  same  In  both  cases,  and  the  pleadings, 
findings,  and  judgment  are  identical,  save 
as  to  the  name  of  the  petitioner  and  the 
street  address  of  his  laundry.  By  stipula- 
tion. It  is  agreed  that  these  two  cases  "may 
be  presented,  heard,  and  determined  upon 
the  same  transcript  and  brief."    The  Judg- 


ment roll,  accordingly,  has  been  omitted  from 
the  transcript  in  the  Hop  Wah  Case. 

The  appellant  has  stated  the  case  so  well 
In  his  brief  that  we  feel  that  we  can  do  no 
better  than  to  adopt  his  language  as  our 
statement  of  the  case.  This  we  do.  It  ap- 
pears from  the  record  before  us  that — 

"The  petition  avers  that  respondent  Charles 
L.  Wilde  is  the  city  clerk,  A.  B.  Conrad  the 
city  tax  and  license  collector,  and  John  S. 
Myers  the  city  auditor  of  the  city  of  Loa 
Angeles,  and  their  respective  duties  as  prescrib- 
ed by  the  charter  are  set  forth.  It  is  alleged 
that  the  petitioner  is  the  lessee  of  a  building 
at  No.  241  North  Figneroa  street  (in  the  Hop 
Wah  case  petitioner's  laundry  was  located  in 
the  same  neighborhood),  and  is  conducting  a 
laundry  therein,  and  that  up  to  November  30, 
1915,  he  paid  the  city  a  license  of  $5  per  month. 
The  petition  then  sets  forth  section  3  of  Ordi- 
nance No.  200<X>  (New  Series),  known  as  the 
license  ordinance,  providing  that  it  shall  be  the 
city  clerk's  duty  to  prepare  and  issue  licenses 
to  persons  liable  under  said  ordinance  to  pay 
licenses,  and  to  deliver  said  licenses  to  the 
auditor  who  shall  sign  and  deliver  them  to  the 
tax  collector  for  collection.  Section  81  of  the 
same  ordinance  is  also  set  forth;  that  section 
imposing  a  license  of  $5  per  month  on  persons  , 
conducting  a  laundry  business.  It  thai  alleged 
that  on  December  1,  1915,  petitioner  tendered 
the  tax  collector  $5  for  a  license  under  said 
ordinance;  that  the  tax  collector  refused  to 
accept  the  money  for  the  reason  that  the  li- 
cense had  not  been  prepared  and  issued  by  the 
clerk;  and  that  a  few  days  later  petitioner  de- 
manded of  the  clerk  that  he  prepare,  issne,  and 
deliver  to  the  auditor  such  license,  and  that  the 
clerk  refused  so  to  do,  whereupon  petitioner 
again  tendered  $5  to  the  tax  collector,  who  re- 
fused to  accept  it,  whereupon  petitioner  de- 
posited the  same,  in  the  name  of  the  tax  collec- 
tor, in  a  reputable  bank,  immediately  notifying 
the  tax  collector  thereof,  and  upon  the  same 
day  again  demanded  of  the  derk  that  he  pre- 
pare and  issue  a  license  to  carry  on  the  laundry 
business  aforesaid,  which  the  clerk  refused  to 
do.  It  is  also  alleged  that  the  petitioner  is 
beneficially  interested  in  securing  the  license 
and  is  entitled  to  have  it  issued,  and  that  he 
has  no  plain,  speedy,  or  adequate  remedy  in  the 
ordinary  course  of  the  law. 

"By  amendment  to  the  petition  it  is  alleged 
that  on  December  15,  1912,  the  city  council 
adopted  Ordinance  No.  2r).555  (New  Series),  en- 
titled 'An  ordinance  prescribing  the  method  of 
making  and  filing  petitions  for  the  establishing 
of  industrial  districts'  (hereinafter  called  the 
'petition  ordinance'),  which  ordinance  is  set 
forth  in  full ;  and  that  after  this  ordinance  be- 
came effective  the  city  council  adopted  various 
ordinances  creating  industrial  districts,  which 
ordinances  number  25  in  the  aggregate,  and 
that  all  of  them  were  adopted  after  a  petition 
had  been  filed  with  the  city  council  in  accord- 
ance with  said  Ordinance  No.  26555  (New  Se- 
ries), and  that  no  industrial  districts  have 
been  created  during  said  time  except  upon 
such  petitions.  It  is  further  allcgred  that  peti- 
tioner prepared  a  petition  under  said  Ordinance 
No.  26555  (New  Series)  to  have  the  lot  upon 
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which  his  bnaineaB  is  located  established  as  an. 
industrial  district,  but  he  was  unable  to  secure 
the  sigrnatures  of  the  owners  of  the  necessary 
proportion  of  the  property  fronting  on  the  op- 
posite side  of  the  street,  or  of  a  majority  front- 
age in  the  block. 

"The  resjMndent  in  his  answer  denied  that 
the  petitioner  was  entitled  to  have  a  license  is- 
sncd,  and  set  up  the  adoption,  on  June  7,  1911, 
of  Ordinance  No.  22798  (New  Series),  which 
ordinance  establishes  a  residence  district  and 
•regulates  and  prohibits  the  conducting  and 
maintaining  of  works  and  factories  where  pow- 
er other  than  animal  power  is  used  within  the 
boundaries  of  said  district,  and  referred  to  the 
various  amendments  thereto;  suid  ordinance, 
together  with  amendatory  Ordinance  No.  33393 
(New  Scries),  being  attached  to  the  answer  as 
Exhibits  A  and  B,  respectively.  Said  Ordi- 
nance No.  33393  (New  Series)  merely  amends 
the  residence  district  ordinance  by  excepting 
from  the  residence  district  those  portions  of  the 
city  which  have  become  annexed  thereto  sub- 
sequent to  January  1,  1915.  The  residence 
district  ordinance,  as  amended,  establishes  all 
of  the  city  as  a  residence  district,  except  (a) 
that  portion  included  within  fire  district  No. 
1,  (b)  those  portions  included  witliin  the 
bonndaries  of  such  industrial  districts  as  are 
or  may  hereafter  be  established  as  such  by  ordi- 
nances, (c)  the  portion  of  the  city  lying  south 
of  Manchester  avenue,  and  (d)  all  territory  an- 
nexed since   January  1,   1915. 

"The  answer  also  sets  forth  Ordinance  No. 
19901  (New  Series),  entitled  'An  ordinance  fix- 
ing and  establishing  fire  districts  of  the  city  of 
Los  Angeles,'  as  amended. .  It  is  further  alleged 
that  the  city  council  has  from  time  to  time 
adopted  various  ordinances  excepting  certain 
specified  portions  of  the  city  from  the  residence 
district  established  by  Ordinance  No.  22798 
(New  Series) ;  103  ordinances  having  been 
adopted  excepting  from  the  residence  district 
portions  of  the  territory  embraced  therein.  It 
is  next  alleged  that  petitioner's  laundry  is  not 
within  fire  district  No.  1,  nor  within  the  bonnd- 
aries of  any  industrial  district,  nor  within  any 
portion  of  the  city  lying  south  of  Manchester 
avenue  or  added  to  the  city  by  annexation  sub- 
sequent to  January  1,  1915,  but  that  it  is  with- 
in the  residence  district,  and  that  the  respond- 
ent refuses  to  prepare  and  issue  a  license  for 
the  petitioner,  for  the  reason  that  under  the 
provisions  of  the  residence  ordinance  it  is  un- 
lawful to  maintain  a,  laundry  within  said  resi- 
dence district. 

"It  is  further  denied  that  the  petitioner  ever 
prepared  a  petition  under  Ordinance  No.  26355 
(New  Series),  or  otherwise,  to  have  the  lot  on 
which  his  business  is  located  established  as  an 
industrial  district,  and  that  he  had  endeavored 
to  secure  the  signature  of  property  owners  to 
such,  or  any  petition,  or  that  any  of  them  have 
refused  to  sign  game. 

"The  first  15  findings  of  the  court  are  identi- 
cal in  language  with  the  allegations  of  the  pom- 
plnint  Binding  No.  16  is  identical  in  language 
writb  paragraph  XV  of  the  complaint,  as  added 
by  amendment,  while  finding  No.  17  is  identical 
with  paragraph  XVI  of  the  complaint;  finding 
No.  18  is  the  same  as  paragraph  II  of  the  an- 
swer, except  that  Ordinance  No.  22798  (New 
Scries),  as  amended,  including  the  amendments 
contained  in  Ordinance  No.  33393  (New  Series), 


is  set  forth  in  full  as  a  part  of  the  finding. 
Binding  No.  19  is  identical  with  paragraph  IV 
of  the  answer;  finding  No.  20  is  identical  with 
the  first  half  of  paragraph  IV  of  the  answer, 
alleging  the  adoption  of  various  ordinances  ex- 
cepting certain  portions  of  the  city  from  the 
residence  district  established  by  Ordinance  No. 
22798  (New  Series);  while  finding  No.  21  is 
that  65  of  the  103  ordinanc  «  set  out  in  para- 
graph V  of  the  answer  were  passed  only  upon 
petitions  prepared  in  accordance  with  section  6 
of  Ordinance  No.  22798  (New  Series),  and  sub- 
sequent to  the  adoption  of  the  residence  district 
ordinance.  Finding  No.  22  is  that  the  petition- 
er's laondry  is  not  within  fire  district  No.  1, 
nor  within  the  boundaries  of  any  industrial 
district  established  by  ordinance,  nor  within 
that  portion  of  the  city  lying  south  of  Man- 
chester avenue,  nor  within  any  portion  of  the 
city  annexed  thereto  subsequent  to  January  1, 
1915.  The  court  failed  altogether  to  find  upon 
the  issue  made  by  paragraph  XVII  of  the  clom- 
plaint,  and  by  the  answer,  namely,  as  to  wheth- 
er or  not  the  petitioner  prepared  and  endeavor- 
ed to  obtain  signatures  to  a  petition  to  have 
the  lot  upon  which  bis  laundry  is  conducted 
declared  an  industrial  district. 

"As  conclusions  of  law  the  court  finds  that 
the  residence  district  ordinance.  Ordinance  No. 
22798  (New  Series),  as  amended,  is  void  and  un- 
constitutional so  far  as  it  affects  laundries ;  and 
also  that  the  petition  ordinance.  Ordinance  No. 
26555  (New  Series),  is  void  and  unconstitution- 
al in  so  far  as  it  affects  laundries ;  and  that  the 
petitioner  is  entitled  to  a  license,  and  that  re- 
spondent has  failed  to  show  cause  why  he  has 
not  issued  the  same. 

"From  the  above  it  wUl  appear  that  there  is 
no  controversy  whatsoever  as  to  the  facts,  ex- 
cept with  respect  to  the  one  issue  upon  which 
the  court  has  failed  to  find. 

"Appellant,  contends  that  the  residence  dis- 
trict ordinance  is  valid  and  constitutional,  and 
that  nnder  it  the  petitioner  was  prohibited  from 
conducting  a  laundry,  and  that  he,  as  city  clerk, 
properly  refused  to  prepare  and  issue  a  license 
for  the  conducting,  at  a  specified  locality,  of  a 
business  the  conducting  of  which  was  pro- 
hibited within  that  portion  of  the  city  wherein 
it  was  sought  to  conduct  the  laundry." 

The  principal  qnestlon  presented,  there- 
fore. Is  the  sufficiency  of  Ordinance  No.  22798 
(New  Series),  the  residence  district  ordi- 
nance, and  No.  26556  (New  Series),  the  peti- 
tion ordinance,  of  the  city  of  Los  Angeles, 
In  their  application  to  petitioners. 

The  contention  here  was,  and  the  coart 
60  found,  that  these  ordinances  are,  and  each 
of  them  "is,  void  and  unconstitutional,  and  of 
no  force  and  effect,  so  far  as  the  same  ap- 
plies, affects,  or  tends  to  affect  laundries  or 
the  laundry  business." 

No  service  of  value  could,  we  think,  be 
rendered  by  a  discussion  of  the  various  ordi- 
nances set  out  In  the  pleadings  and  findings 
of  the  court,  nor  even  by  setting  forth  here  in 
extenso  the  particular  ordinances  under  con- 
sideration, as  we  are  of  the  opinion  that  the 
question  here  presented  has  been  so  thor- 
oughly settled  in  this  state  that  we  shall  not 
burden  the  record  nor  Impose  upon  the  pro- 
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fesslon  tbe  hardship  of  reading  any  discus- 
sion by  us  of  thla  case.  There  is  such  a 
wealth  of  decisions  from  all  over  the  United 
States,  many  of  them  discussed  at  great 
length,  presenting  exhaustive,  thorough,  and 
able  arguments,  and  covering,  we  think,  the 
Identical  question  here  presented,  that  we 
content  ourselves  by  simply  citing  a  few  of 
them.  Tbe  constltutlonaUty  of  ordinances 
such  as,  or  similar  to,  those  here  involved, 
has,  we  think,  been  upheld  by  the  courts  in 
the  following  cases:  Bx  parte  Hadacheck, 
165  Cal.  416,  132  Pac.  684,  L.  R.  A.  1916B, 
1248;  In  the  Matter  of  Montgomery,  163  Cal. 
457,  125.  Pac.  1070,  Ann.  Cas.  1914A,  130; 
Ex  parte  Quong  Wo,  161  Cal.  220,  118  Pac. 
714 ;  San  Luis  Obispo  County  v.  Greenberg, 
120  Cal.  300,  52  Pac.  797 ;   Ex  parte  Haskell, 

112  Cal.  412,  44  Pac.  725,  32  L.  R.  A.  527; 
Kx  parte  Lacey,  108  Cal.  326,  41  Paa  411, 
38  L.  R.  A.  640,  48  Am.  St.  Rep.  93 ;  San  Luis 
Obispo  V.  Pettit,  87  Cal.  499,  25  Pac.  694; 
Ex  parte  Christensen,  85  Cal.  208,  24  Pac. 
747;  Ex  parte  Moynler,  65  Cal.  83,  2  Pac 
728;  Laurelle  v.  Bush,  17  Cal.  App.  409,  119 
Pac  953;  Goytlno  v.  McAleer,  4  Cal.  App. 
665,  88  Pac.  991;  Hadacheck  v.  Sebastian, 
239  U.  S.  394,  36  Sup.  Ct.  143,  60  L.  Ed.  348, 
Ann.  Cas.  1917B,  927 ;   Soon  Hlng  v.  Crowley, 

113  U.  S.  703,  5  Sup.  Ct.  730,  28  L.  Ed.  1145 ; 
Barbier  v.  Connolly,  113  U.  S.  27,  6  Sup.  Ct 
357,  28  L.  Ed.  923. 

In  view,  therefore,  of  this  fact,  we  are  un- 
able to  agree  with  the  learned  trial  Judge  in 
his  conclusions,  and  hence  we  hold  the  said 
ordinances  valid  and  constitutional;  that 
the  appellant,  accordingly,  very  properly  re- 
fused to  issue  a  license  to  respondents ;  and 
that,  from  the  record  before  us,  he  has  shown 
good  cause  why  a  writ  of  mandate  should 
not  Issue.  No  other  point  presented  need  be 
considered. 

The  Judgments  are  reversed. 


We       concur:     FINI/AYSON, 
SLOANE,  J. 


P.   J.; 


LOMPOC  PRODUCE  &  REAL  ESTATE  CO. 
V.  BROWNE.  (Civ.  2752.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  June'  16,  1919.  Re- 
hearing Denied  by  Supreme  Court  Aug.  14, 
1919.) 

1.  Sates  <8=»409— Breach  of  Contbact— Time 
FOB  Surr. 

Where  defendant  seller  refused  to  perform 
a  contract  for  sale  of  a  bean  crop,  plaintiff  buy- 
er had  an  immediate  right  of  action,  although 
time  for  delivering  tbe  crop  had  not  arrived. 

2.  Sales  <e=»418(2)— Bbeach  of  Contbact— 
Damages. 

In  buyer's  action  for  breach  of  contract  for 
sale  of  a  bean  crop,  the  market  value  of  the 


beans  at  time  of  breach  is  the  proper  measure 
of  damages. 

3.  Sales  «=»196— Contbact— Waiveb. 

Any  breach  by  plaintiff  buyer  of  a  contract 
provision  requiring  him  to  purchase  seed  for 
defendant  seller  was  waived,  as  a  matter  of  law, 
where  defendant  retained  a  partial  payment 
and  kept  the  contract  open  for  his  own  lienefit 
for  six  months,  without  complaint  regarding 
the  alleged  breach. 

4.  Sates    ®=»413— Bbeach— Waiveb. 

Where  defendant  seller  claimed  plaintiff 
buyer  had  breached  a  sales  contract,  plaintiff 
may  show  that  defendant's  own  testimony  es- 
tablished a  waiver  of  the  alleged  breach,  al- 
though waiver  was  not  pleaded,  since  any  vari- 
ance could  not  have  surprised  defendant  and 
might  be  cured  by  amending  complaint  to  con- 
form to  proof. 

5.  Appeai,   and    Ebbob    €=91039(13)— Habm- 
ixss  Ebbob— Vabiance. 

A  variance  between  allegation  and  proof 
will  not  be  prejudicial  error,  where,  if  complaint 
bad  been  amended  to  meet  the  proof,  the  result 
would  have  been  the  same. 

a  Sai.es  «=>182(3)— Bbeach  of  OonrBAor— 
Waiveb. 
While  waiver  of  a  sales  contract  breach  is 
a  mixed  question  of  law  and  fact,  yet.  when  but 
one  inference  can  be  drawn  from  the  facts,  it 
is  not  error  for  tbe  court  to  charge  that  these 
(acts  constitute  a  waiver. 

7.  Tbial  «s»62(3)  — •  Rbbuttai.  Evidenob  — 
OoNTBAcra— Waives. 
Where  defendant  seller's  own  testimony 
showed  he  had  waived  an  alleged  breach  of  the 
sales  contract  by  plaintiff  buyer,  the  court  did 
not  abuse  its  discretion  in  refusing  defendant 
permission  to  rebut  daim  of  waiver,  when  per- 
mission was  sought  after  defendant  had  rested 
and  plaintiff's  motion  to  withdraw  issue  regard- 
ing its  breach  of  contract  from  jury  had  been 
granted. 

Appeal  from  Superior  Court,  Monterey 
County;  J.  A.  Bardin,  Judge. 

Action  by  the  Lompoc  Produce  &  Real  Ea- 
tate  Company  against  Maxwell  Browne. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AfUrmed. 
C.  F.  Lacey,  of  Salinas,  for  appellant 
Oscar  Samuels,  of  San  Francisco,  and  Chas. 
B.  Kosendale,  of  Salinas,  for  respondent 

LANGDON,  P.  J.  This  is  an  appeal  by 
the  defendant  from  a  Judgment  in  favor  of 
the  plahitiff  for  $16,505.36  damages  for  tbe 
alleged  breach  of  a  contract  for  the  sale  of 
a  crop  of  beans.  The  court  directed  the  Jury 
to  flhd  for  the  plaintiff,  leaving  to  them  the 
determination  of  tbe  amount  of  the  damages. 
The  contract  is  in  writing,  and  was  entered 
into  upon  February  13, 1917.  It  provides  that 
the  defendant  shall  grow  for  the  plaintiff  cer- 
tain quantities  and  varieties  of  beans  at  a 


«=s>For  other  cates  see  same  topic  and  KEY-NUMBER  In  all  Key-Numberea  Dlsasta  and  IndexM 
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spedfled  price.  It  acknowledges  receipt  by 
the  defendant  of  $2,000  to  apply  upon  the 
pnrcbase  price  of  the  beans,  and  also  pro- 
vides that  the  conditions  printed  on  the  back 
thereof  are  a  part  of  ibe  contract  Among 
those  conditions  is  one  to  the  effect  that  the 
plaintiff  agrees  to  furnish  the  defendant  suffi- 
cient seed  for  the  crop  bargained  for,  said 
seed  to  be  selected  by  the  defendant,  and  for 
the  seed  furnished  by  the  pialntlH  the  de- 
fendant agrees  to  return  with  the  crop  an 
equal  amount,  without  charge,  as  the  equiva- 
lent of  the  seed  furnished.  The  contract  pro- 
vides that  a  certain  price  was  to  be  paid  for 
beans  delivered  to  the  defendant  on  or  be- 
fore October  1,  l9l7j  and  a  different  price 
was  to  be  paid  for  beans  delivered  after  Octo- 
ber 1,  1917.  It  is  also  provided  that  de- 
livery should  be  made  on  or  before  Novem- 
ber 1,  1917.  On  October  18,  1917,  defendant 
wrote  to  tile  plalntill  refusing  to  perform 
the  contract  and  returning  the  $2,000  ad- 
vanced to  him  thereunder.  The  plaintllf 
brought  this  action  on  October  25,  1917. 

[1, 1]  The  defendant  demurred  to  the  cpm- 
plalnt  and  urged  as  one  ground  of  demurrer 
that  the  action  was  prematurely  instituted 
because  delivery  was  to  be  made  on  or  be- 
fore November  1,  1917,  and  the  suit  was 
brought  before  that  time.  This  point  was 
also  urged  upon  the  motion  for  a  nonsuit 
made  at  the  conclusion  of  plaintltTs  proof. 
We  believe  this  point  is  not  well  taken.  The 
complaint  set  out  the  contract,  and  alleged 
that  on  October  18th  the  defendant  had  re- 
nounced the  contract  and  refused  to  be  bound 
by  it  or  to  deliver  to  plaintiff  any  portion  of 
the  crop,  and  that  at  said  time  a  portion  of 
the  crop,  approximately  200,000  pounds,  was 
sacked  and  ready  for  delivery,  and  that,  the 
balance  was  lying  on  the  ground  ready  for 
sacking  and  delivery.  We  think  that  the 
absolute  refusal  of  the  defendant  to  perform 
conferred  upon  the  plaintiff  an  immediate 
right  of  action.  Garberino  v.  Roberts,  109 
CaL  126,  128,  41  Pac.  857;  Stum  v.'  Hadrlch, 
7  Cal.  App.  242,  244,  94  Pac.  82;  Roehm  v. 
Horst,  178  U.  S.  1,  20  Sup.  Ct  780,  44  L.  Ed. 
953;  Central  Trust  Co.  of  Illinois  v.  Chicago 
Auditorium  Ass'n,  240  U.  S.  581,  3d  Sup.  Ct. 
412,  60  L.  Ed.  811,  li.  R.  A.  1917B,  580;  Ca- 
brera V.  Payne,  10  Cal.  App.  675,  678,  103 
Pac.  176.  The  market  value  of  the  beans  at 
the  time  of  the  breach  was  a  proper  meas- 
ure of  damages.  Masterson  v.  Mayor  of 
Brooklyn,  7  HIU  (N.  Y.)  61,  42  Am.  Dec.  38, 
quoted  with  approval  in  Hale  v.  Trout,  35 
Cal.  229,  at  page  243;  Roehm  v.  Horst,  178 
U.  S.  1,  at  page  21,  20  Sup.  Ct  780,  44  L.  Ed. 
953. 

13]  The  plaintiff  alleged  complete  perform- 
ance by  it  of  all  the  conditions  of  the  con- 
tract by  it  to  be  performed.  In  regard  to  the 
provision  in  the  contract  that  the  plaintiff 
should  furnish  seed  to  the  defendant,  which 
seed  should  be  selected  by  the  defendant,  the 


plaintiff  proved  that  no  seed  had  been  select- 
ed by  the  defendant,  and  no  request  for  any 
seed  or  for  the  privilege  of  selecting  any  seed 
had  been  made  by  the  defendant  to  any  au- 
thorized agent  of  the  plaintiff  company.  The 
defendant  denied  that  the  plaintiff  had  per- 
formed Its  part  of  the  contract,  and  intro- 
duced certain  testimony  of  the  defendant  to 
the  effect  that  he  had  selected  certain  seed 
from  samples  In  the  x>ossession  of  one  Gran- 
nas,  who.  It  was  claimed  by  defendant  was 
ostensibly  acting  for  the  plaintiff  compddy, 
and  that  defendant  had  requested  Grannas  to 
furnish  such  seed  and  that  Grannas  had  re- 
fused because  of  the  high  cost  of  the  same. 
But  by  his  own  testimony  defendant  also 
put  In  evidence  facts  which  clearly  indicate 
a  waiver  of  this  condition  concerning  the 
seed,  even  though  we  concede  that  the  testi- 
mony established  an  ostensible  agency  in 
Grannas  to  act  for  the  plaintiff  company. 
Plaintiff,  thereupon,  at  the  close  of  defend- 
ant's case,  made  a  motion  to  withdraw  from 
the  jury  the  Issue  of  plaintiff's  alleged  breach 
pt  the  seed  provision,  and  upon  this  motion 
plaintiff  urged  that,  even  though  it  be  con- 
ceded that  the  seed  provision  had  beea 
breached,  yet  it  appeared  from  the  defend- 
ant's own  testimony  that  he  had  waived  that 
breach.  We  emphasize  the  fact  that  it  Was 
upon  defendant's  own  testimony  that 
plaintiff  asked  for  a  directed  verdict  This 
motion  was  granted  and  a  verdict  for  plain- 
tiff was  directed.  It  appeared  from  the  de- 
fendant's testimony  that  he  had  arranged  for 
the  purchase  of  certain  seed  known  as  the 
Scares  seed  from  Mr.  Soares  before  he  made 
the  contract  with  the  plaintiff  for  the  sale  of 
his  crop;  that  he  mentioned  this  fact  to  Gran- 
nas, who,  he  claims,  was  acting  for  the  plain- 
tiff company;  that  later,  after  Soares  had 
sold  his  seed  to  the  plaintiff  company,  and 
they  in  turn  had  disposed  of  all  of  it,  and 
after  the  contract  between  plaintiff  and  de- 
fendant had  been  entered  into,  the  defend- 
ant asked  Grannas  for  this  Soares  seed  and 
was  told  that  it  had  all  been  sold.  He  then 
selected  other  seed,  a  sample  of  which  Mr. 
Grannas  had  In  his  office,  which  seed  was 
known  as  the  Santos  seed,  and  which,  it  de- 
veloped, was  grown  on  the  same  land  and 
was  a  part  of  the  same  crop  as  the  Soares 
seed.  Grannas  then  told  him  this  seed  was 
held  at  too  high  a  price  and  that  he  could 
not  buy  it,  and  asked  the  defendant  to  try  to 
purchase  it  himself.  The  defendant  made  no 
objection  to  dplng  this,  but  replied,  "All 
right,"  and  proceeded  to  purchase  it  He 
never  asked  for  reimoursement  from  the 
plaintiff  for  the  amount  he  paid  for  the  seed, 
and  never  objected  that  it  had  not  fulfilled 
its  contract  in  this  regard,  and  did  not  re- 
turn the  $2,000  advanced  to  him  under  the 
contract  until  October  18,  1917,  approximate- 
ly the  time  fixed  for  the  performance  of  the 
contract,  when  he  attempted  to  repudiate  It 
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because  of  this  alleged  breach.  On  eeveral 
occasions  after  be  had  purchased  the  seed  he 
met  represeatatlres  of  the  plaintifC  company 
and  allowed  them  to  go  over  the  ranch  and 
inspect  the  crop,  but  he  never  at  any  time  in- 
dicated to  them  that  he  considered  the  plain- 
tiff had  breached  its  contract  in  any  respect 
or  that  the  contract  was  not  in  full  force  and 
etCect.  Even  if  it  be  conceded  that  a  breach 
of  the  contract  by  the  plaintiff  occurred  in 
April,  H)17,  the  defendant  would  not  have 
l)een  permitted  to  have  retained  the  consid- 
eration paid  him  and  to  have  kept  the  con- 
tract open  for  Ms  own  benetit  for  six  months, 
making  no  demand  or  complaint,  and  per- 
mitting the  plaintiff  to  believe  that  he  was 
going  to  comply  therewith,  and  then,  at  the 
last  moment,  when  the  price  of  beans  had  ad- 
vanced, repudiate  the  contract  The  evi- 
dence of  the  4efendant,  without  contradic- 
tion, indicates  a  wal'ver  of  this  condition. 

[4,  {]  The  defendant  and  appellant  objects 
that  the  verdict  and  Judgment  were  obtained 
upon  an  Issue  of  waiver,  and  that,  as  no 
waiver  was  pleaded,  the  plalntifl!  was  not  en- 
titled to  Judgment  upon  this  issue  when  thfe 
pleadings  alleged  performance  by  the  plain- 
tiff and  not  a  waiver  by  the  defendant. 
*Whlle  we  have  not  been  cited  to  any  case  in- 
volving this  precise  Question  of  pleading  In 
rdation  to  waiver,  a  similar  question  has 
arisen  In  certain  cases  involving  the  pleading 
of  an  estoppel.  In  the  case  of  Blood  v.  La 
I  Serena  L.  &  W.  Co.,  113  UaL  at  page  229,  41 
Pac.  1017,  45  Pac.  252,  it  is  said  that  had 
the  plaintiff  under  the  circumstances  been 
called  upon  to  rely  upon  an  estoppel  in  order 
to  maintain  his  action  against  defendant'  at 
all,  It  would  have  been  necessary,  of  course, 
for  him  80  to  have  pleaded.  But  such  was 
not  his  cause  of  action,  for  he  successfully 
made  out  a  prima  fade  case,  and  might,  with- 
out pleading  it,  use  the  evidence  in  estoppel 
to  prevent  the  corporation  from  maintain- 
ing what,  as  against  Its  acts,  would  be  an  in- 
Just  and  unwarranted  defense.  In  the  case 
of  Donnelly  v.  S.  F.  Bridge  Co.,  117  Cal.  417, 
at  page  422,  49  Paa  559,  at  page  5C0,  it  is 
said:  "  •  •  •  A  party  Is  not  bound  to 
plead  an  estoppel  where  he  is  without  knowl- 
edge that  his  demand  must  ultimately  rest 
upon  it." 

In  the  present  case  the  plaintiff  alleged  and 
relied  upon  performance.  It  made  out  a 
prima  facie  case.  The  authority  of  Grannas, 
from  whom  it  Is  asserted  defendant  selected 
and  requested  the  seed,  rested  only  upon  an 
ostensible  agency.  It  was  not  shown  that  he 
was  the  agent  of  the  plaintiff  in  fact,  but 
plaintiff  throughout  the  trial  denied  his  au- 
thority and  objected  to  proof  of  any  dealings 
with  him  by  the  defendant.  The  plaintiff, 
therefore,  in  its  main  case,  relied  upon  the 
fact  that  the  defendant  had  not  selected  seed 
from  any  of  its  authorized  agents,  and  there- 
fore there  was  no  breach  of  the  condition  to 


furnish  seed.  The  defendant  met  this  by 
proof  which,  for  the  purpose  of  this  discus- 
sion, let  us  concede  established  an  ostensible 
agency  of  Grannas  to  act  for  the  plaintiff 
company,  and  then  showed  that  he  selected 
and  requested  seed  from  Grannas.  The  plain- 
tiff, while  denying  the  authority  of  Grannas 
to  act  for  it  in  this  matter,  may  rely  upon 
the  defendant's  testimony  and  take  advan- 
tage of  the  waiver  proven  by  it,  eyea  though 
such  waiver  may  not  have  been  pleaded. 

Furthermore,  the  defendant  could  not  have 
been  surprised  or  injured  by  this  variance  be- 
tween the  pleadings  and  proof,  because  the 
evidence  concerning  waiver  was  largely  his 
own  testimony.  He  ma^  not  complain  that 
his  own  testimony  Is  construed  most  strong- 
ly against  him,  and  he  cannot  be  damaged 
by  a  consideration  of  the  facts  which  he  him- 
self has  admitted.  If  It  be*  true  that  there 
is  a  variance  between  the  allegations  and 
the  facts  shown,  then  it  Is  apparent  that  de- 
fendant could  not  have  been  prejudiced  by 
the  variance,  because  if  the  complaint  had 
been  amended  to  conform  to  the  proof  the 
result  would  have  been  the  same,  and  no 
good  would  result  from  sending  the  case  back 
for  a  new  trial,  as  it  is  apparent  that  the 
result  would  necessarily  be  the  same,  under 
the  evidence  of  the  defendant  himself.  It  is 
said  in  the  case  of  Foster  v.  Carr,  135  Cal. 
83,  67  Pac.  43,  that  even  where  there  is  a 
variance  such  as  ordinarily  would  be  ground 
for  reversal,  yet  if  there  Is  no  dispute  about 
the  facts,  and  the  evidence  could  not  be  var- 
ied upon  "a  new  trial,  there  is  no  prejudicial 
error  which  requires  a  reversal  of  the  Judg- 
ment. Code  Civ.  Proc.  {  468.  A  Judgment  will 
not  be  reversed  or  a  new  trial  granted  for 
mere  error  when  it  clearly  appe&rs  that  the 
appellant  has  sustained  no  injury  therefrom. 
Edwards  v.  Wagner,  121  Cal.  376,  53  Pac. 
821. 

[6]  Appellant  also  contends  that  the  al- 
leged waiver  by  defendant  should  have  been 
submitted  to  the  Jury  as  a  question  of  fact, 
and  that  the  directed  verdict  was  therefor© 
improper.  While  waiver  is  a  mixed  question 
of  law  and  fact,  when,  however,  but  one  In- 
ference can  be  drawn  from  the  facts.  It  is 
not  error  for  the  court  to  charge  the  Jury 
that  these  facts  constitute  waiver.  40  Cyc. 
270;  Spring  Garden  etc.  Ins.  Co.  v.  Evans, 
9  Md.  1,  j56  Am.  Dec  308,  315.  The  uncon- 
troverted  evidence  before  the  court  in  the 
present  case  was  such  that  it  would  have  been 
the  duty  of  the  court  to  set  a  contrary  ver- 
dict aside  as  unsupported  by  the  evidence. 
A  directed  verdict  was  .therefore  proper.  Es- 
tate of  Baldwin,  102  Cal.  471,  123  Pac.  207; 
Meyer  v.  Lovdal,  6  CaL  App.  369, 92  Pac.  322; 
Bunt  V.  Sierra  Buttes  Gold  Min.  Co.  (C.  C.) 
11  Sawy.  178,  24  Fed.  847. 

[7]  The  trial  court  did  not  abuse  Its  dis- 
cretion in  refusing  to  permit  the  defendant  to 
offer  additional  testimony  to  rebut  the  claim 
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of  waiver.  After  the  defendant  bad  rested 
his  case  and  the  plaintiff  had  made  a  mo- 
tion for  the  withdrawal  of  the  issue  of  breach 
of  the  contract  by  the  defendant  from  the 
}nry,  and  after  the  court  bad  granted  that 
motion,  the  defendant  asked  leave  to  Intro- 
duce further  testimony  to  rebut  the  waiver 
wMch  was  shown  by  tbe  defendant's  own  tes- 
timony. The  court  denied  tbe  application 
upon  tbe  ground  that  there  was  no  showing 
made  that  such  application  could  not  have 
been  made  sooner  and  before  the  court  bad 
decided  tbe  matter.  Apart  from  this  objec- 
tion, this  Is  not  a  case  of  a  refusal  to  permit 
a  party  to  introduce  evidence  to  overcome  tbe 
testimony  of  tbe  opposing  party.  All  tbe 
testimony  upon  the  subject  of  waiver  was 
given  by  tbe  appellant  himself.  He  cannot 
dalm  to  have  been  surprised  by  Ills  own 
testimony,  and  should  not  object  to  its  being 
given  fuU  credence.  He  should  not  be  per- 
mitted to  attempt  to  contradict  it 
The  Judgment  is  affirmed. 

We  concur:    BKITTAIN,  J.;  HAVEN,  J. 


WESTERN  CALIFORNIA  LAND  CO.  t. 
WELCH  et  al.    (Civ.  2892.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  June  7,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  4, 1919.) 

1.  Appeai,  and  Ebbob  «=>499(3)  —  Bnx  or 
Exceptions  —  Specifications  of  Ebbob  — 
Necessitt. 

Although  a  bill  of  exceptions  does  not  attack 
insufficiency  of  evidence  to  sustain  the  findings 
and  judgment,  as  required  by  Code  Civ.  Proc.  § 
64S,  no  specifications  am  necessary  to  enable  the 
reviewing  court  to  consider  errors  of  law  In  the 
rulings  of  the  trial  court  on  defendant's  objec- 
tion to  the  introdaction  of  evidence,  motion  to 
strike  them  from  tbe  record,  and  for  nonsuit 
on  the  ground  of  irrelevancy  and  immateriality, 
in  the  absence  of  proper  foundation. 

2.  Ejectment  €=>86(1)— Evidence— Pbesump- 
TioN  OF  Title  and  Right  of  Possession. 

Actual  possession  establishes  presumption  of 
title  and  right  to  possession  in  an  ejectment 
suit  which  can  only  be  overcome  by  proof  of 
anterior  possession  or  title  from  a  paramount 
source. 

3.  Appeal  and  Ebbor  «s»907(4)— Review— 
Pbesumption  on  Appeal  —  Burden  of 
Showing  Ebbob. 

The  lav  vill  presume,  where  the  extent  and 
nature  of  tbe  evidence  in  an  ejectment  suit  is 
not  sufficiently  set  forth  in  the  bill  of  excep- 
tions to  show  tbe  contrary,  that  there  was  com- 
petent and  sufficient  evidence  before  the  court 
to  sustain  its  rulings  and  findings. 


4.  Tbial  <S=>412,  414,  41&-Rulings  on  Mo- 
tion TO  StBIKE— BVIDKNOE. 

Where,  after  adverse  rulings  on  objections 
to  evidence,  motion- to  strike  and  for  a  nonsuit, 
defendants  proceed  with  the  case  and  introduce 
evidence  which  supplies  the  defects  in  plaln- 
tifTs  proof,  the  erroneous  rulings  of  tbe  trial 
court  are  cured. 

5.  Appeal  and  Ebbob  <S=>907(2)— Review— 
Pbesomption  on  Appeal. 

Where  plaintiffs  in  an  ejectment  suit  offered 
a  deed  in  evidence  which  was  objected  to  as  be- 
ing irrelevant,  and  defendants  introduced  an- 
other deed  without  disclosing  its  contents  in  the 
bill  of  exceptions,  it  will,  on  appeal,  be  pre- 
sumed that  such  deed,  if  its  terms  were  shown, 
establishes  a  foundation  for  plaintiff's  claim. 

Appeal  from  Superior  Court,  Los  Angeles 
€!ounty ;  Stanley  A.  Smith,  Judge. 

Ejectment  by  the  Western  California  Land 
Company  against  Benjamin  P.  Welch  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

James  R.  Jaff^ay,  of  Los  Angeles,  for  ap< 
pellants. 

Gray,  Barker  &  Bowen  and  Donald  Bark- 
er, all  of  Los  Angeles,  for  respondent. 

SLOANE,  J.  This  is  an  action  in  eject- 
ment. The  complaint  alleges  plaintiff's  own- 
ership and  right  to  possession  of  the  land  in 
question,  and  that  defendants  were  wrong- 
fully in  poasession  and  withholding  it  trom 
plaintiff.  The  answer  of  the  defendants  de- 
nies plalntUTs  claim  of  ownership  or  right 
of  possession,  and  alleges  that  defendants  are 
in  the  rightful  possession.  The  findings  sup- 
port the  allegations  of  the  complaint,  and 
Judgment  was  for  plaintiff.  Defendants  ap- 
peal on  the  Judgment  roll  and  a  bill  of  ex- 
ceptions. 

While  the  bUl  of  exceptions  contains  a 
statement  to  the  effect  that  all  tbe  evidence 
Introduced  on  tbe  trial  is  set  forth  therein, 
it  affirmatively  appears  on  the  face  of  tbe  bill 
that  it  does  not'  contain  all  of  tbe  evidence. 
So  far  as  tbe  evidence  on  plaintiff's  part  Is 
concerned,  the  bill  of  exceptions  is  as  fol- 
lows: 

"Plaintiff  offered  in  evidence  a  deed  from  the 
Title  &  Guaranty  Company  to  plaintiff,  West- 
em  California  Land  Company,  dated  December 
11,  1916.  (Here  set  out  so  much  of  said  deed 
as  is  necessary  to  tbe  action).  Plaintiff  offered 
a  decree  of  this  court  in  case  No.  B-29782,  In 
Matter  of  Voluntary  Dissolution  of  the  Los 
Angeles  Title  &  Trust  Company,  entered  and 
docketed  Nov.  4,  1915.  (Here  set  out  so  much 
of  said  decree  as  may  be  necessary  to  the  action) 
Plaintiff  rests." 

"Defendants  objected  to  each  and  every  part 
of  such  offered  evidence  on  the  ground  that  the 
same  was  and  is  irrelevant,  incompetent,  and 
immaterial,  and  without  foundation,  which  ob- 
jection was  overruled  by  the  court,  and  the  ev- 
idence admitted.     Defendant  then  moved   the- 
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court  to  strike  out  eadi  and  every  part  thereof, 
on  the  same  grounds  as  objected  to,  which  mo- 
tion was  overruled  by  the  court  Defendant 
then  moved  the  court  to  grant  a  nonsuit  in  this 
case  on  the  groundvthat  no  evidence  had  been 
produced  by  defendant,  or  admitted  in  evidence, 
tending  in  any  way  to  support  all  or  any  of  the 
issues  in  favor  of  the  plaintiff,  which  motion 
was  denied  by  the  court." 

If  defendants  bad  rested  their  case  at  this 
point  we  would  be  Justified  in  reveraing  the 
Judgment. 

[1]  It  is  true,  as  respondent  urges,  that 
this  bill  of  exceptions  contains  no  spedflca- 
tion  of  insuftlcleucy  of  the  evidence  to  sus- 
tain the  findings  and  Judgment,  as  Is  requir- 
ed by  Section  648  of  the  Code  of  ClvU  Pro- 
cedure and  numerous  decisions  of  the  Su- 
preme and  appellate  courts  of  this  state, 
where  the  findings  are  attacked  for  insuffi- 
ciency of  evidence;  but  no  such  spedflca- 
tions  are  necessary  to  enable  the  court  to 
consider  on  this  appeal  errors  of  law  In  the 
rulings  of  the  trial  court  on  defendant's  ob- 
jections to  the  Introduction  of  these  devil- 
ments, thdr  motion  to  strike  them  from  the 
record,  and  for  nonsuit  on  the  ground  of  liv 
relevancy  and  Uunateriality  of  the  evidence 
lu  the  absence  of  proper  foundation.  Smith 
V.  Smith,  119  CaL  183,  48  Pac.  730,  61  Pac. 
183;  Barfleld  t.  South  Side  Irrigation  Dis- 
trict, 111  Cal.  118,  43  Pac.  406;  Harper  v. 
Gordon,  128  Cal.  489,  61  Pac.  84. 

[2]  Notwithstanding  the  fact  that  the  bill 
of  exceptions  fails  to  set  forth,  as  therein  sug- 
gested, the  contents  or  substance  of  the  deed 
and  decree  Introduced  by  the  plalntifT,  it  Is 
difficult  to  conceive  of  anything  these  docu- 
ments could  have  contained  which,  in  the  ab- 
sence of  a  chain  of  conveyances  or  other  ba- 
sis of  title  by  way  of  foundation,  would  show 
title  or  right  of  possession  In  the  plaintiff  as 
against  the  presumpticm  of  right  and  title  in 
defendants  arising  from  their  actual  and  ad- 
mitted possession'  at  the  time  of  the  com- 
mencement of  the  action.  There  is  no  more 
firmly  established  rule  of  evidence  than  that 
actual  possession  establishes  presumption  of 
title  and  right  to  possession,  which  can  only 
be  overcome  by  proof  of  anterior  possession 
,  or  title  from  a  paramount  source.  Hawx- 
hurst  V.  Lander,  28  Cbl.  331;  Morris  t. 
Clarkln,  156  Cal.  16,  103  Pac.  180;  avll  Code, 
{  1006.  It  is  unnecessary  to  review  the  long 
list  of  authorities  submitted  by  appellants 
to  sustain  this  proposition.  Plaintiff's  deed 
from  the  Title  Guaranty  &  Trust  Company, 
no  matter  what  its  terms.  In  the  absence  of 
a  showing  that  the  Title  Guaranty  &  Trust 


Company  had  title  to  convey,  was  entirely  Ir- 
relevant and  Immaterial ;  and  a  decree  In  the 
matter  of  the  dissolution  of  the  Los  Angeles 
Title  &  Trust  Company,  an  apparent  stranger 
to  the  title  to  this  property,  was  equally 
ineffective,  no  iliatter  what  its  recitals. 
So  far  as  appears  from  the  record  of  plain- 
tiff's side  of  the  case,  the  defendants'  objec- 
tion and  motions  should  have  been  sustained. 

[3]  But  we  find,  however,  In  the  record  of 
defendants'  bill  of  exceptions  that  the  de- 
fendants Introduced  In  evidence  a  deed  fr<Nn 
the  Los  Angeles  Title  &  Trust  Company  to 
plaintiff's  grantor,  the  Title  Guaranty  & 
Trust  Company,  antedating  the  deed  to  plain- 
tiff. The  contents  of  this  Instrument  are  not 
set  out  It  does  not  even  appear  whether  it 
was  a  deed  to  the  land  in  question.  Nothing, 
however,  appears  to  the  contrary.  It  may 
have  contained  recitals  as  to  grantor's  source 
of  title  that  would  estop  defendants  from 
claiming  against  it  This  deed  was  put  In 
evidence  by  defendants,  and  they  would  be 
bound  by  its  recitals.  The  law  will  presume, 
where  the  extent  and  nature  of  the  evidence 
Is  not  sufficiently  set  forth  In  the  bill  of  ex- 
ceptions to  show  the  contrary,  that  there 
was  competent  and  sufficient  evidence  before 
the  court  to  sustain  its  rulings  and  findings. 
The  burden  is  upon  appellant  t6  affirmatively 
show,  by  production  of  all  the  evidence  on 
the  point,  tliat  the  ruling  or  finding  was  er- 
roneous. 

[4]  If,. after  the  adverse  rulings  on  their 
objection  and  motions  to  strike  and  for  a 
nonsuit,  the  defendants  proceeded  with  the 
case  and  introduced  evidence  which  supplied 
the  defects  In  plalntlfTs  proof,  the  erroneous 
rulings  of  the  court  are  cured.  Robinson  T. 
Nevada  Bank,  81  Cal.  106,  22  Pac.  478;  Rus- 
sell V.  Pacific  Can  Co.,  116  CU.  527,  630,  48 
Pac.  616. 

[S]  The  introduction  of  this  deed  by  de- 
fendants, without  disclosing  Its  contents  In 
the  bill  of  exceptions,  opens  up  a  field  for 
presumption  which  will  support  any  conjec- 
ture as  to  Its  terms  that  might  reasonably  be 
made,  and  which  would,  if  shown,  establish 
a  foundation  for  plaintiff's  dalm.  Doubtless 
the  failure  to  include  the  terms  of  these  va- 
rious instruments  In  the  engrossed  bill  of  ex- 
ceptions was  the  result  of  an  oversight,  but, 
In  the  absence  of  any  suggestion  for  the  dim- 
inution of  the  record,  the  appeal  must  be 
determined  by  the  record  as  it  is  presented. 

Judgment  affirmed. 

We  concur:  PINIiAYSON,  P.  X;  THOM- 
AS,  J. 
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ABNOU)  T.  CALIFOKNIA  PORTLAND  CE- 
MENT CO.     (ClT.  2896.) 

(DiBtrict  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     June  7,  1919.) 

Appeai,  and  Ebbob  «=>1060(1)  — Tbiai.  «=» 
1081^  —  Habiclebs  Ebbob  —  Conduct  of 
Counsel,  —Examining  Jubob  — Refebencb 
TO  Insubance. 
Counsel  maj  ask  prospective  jurors  whether 
they  are  interested  in  any  insurance  company 
but    persistent    inquiries    as   to   whether    they 
would  be  prejudiced  by  knowledge  that  a  casu- 
alty company  had  insured   defendant,   and  di- 
rectly implying  that  such  insurance  had  been 
affected,  constitute  reversible  error  in  an  even- 
ly balanced  case. 

Apx)eal  from  Superior  Court,  San  Bernar- 
dino County;  J,  W.  Curtis,  Judge. 

Action  by  Frank  M.  Arnold  against  the 
California  Portlfwid  Cement  Company.  Judg- 
ment for  plalntUI,  and  defendant  appeals. 
Reversed. 

J.  H.  Shankland,  R.  H.  McHargue,  and 
Gurney  B.  NewUn,  all  of  Los  Angeles,  for  ap- 
pellant. 

Frank  B.  Daley,  Daley  &  Byrne,  and  Frank 
T.  Bates,  all  of  San  Bernardino,  for  re- 
spondent 

PINLAISON,  P.  J.  This  Is  an  action  for 
damages  for  personal  Injuries  sustained  by 
plaintiff  In  a  dynamite  explosion  at  defend- 
ant's plant,  near  the  town  of  Colton,  while 
plaintiff  was  In  defendant's  employ  as  a 
"powder  man."  The  accident  occurred  May 
9,  1909.  This  was  prior  to  certain  recent 
l^slatlon  enlarging  the  responsibility  of  em- 
ployers for  injuries  to  employes.  From  a 
judgment  in  favor  of  plaintiff,  upon  the  ver- 
dict of  a  jury,  defendant  ai^eals.  The  case 
was  before  the  Supreme  Court  on  a  former 
appeal  (161  Cal.  S22,  119  Pac.  913),  where  a 
previous  judgment  for  plaintiff  was  reversed 
by  that  court  upon  the  ground  of  error  in 
the  admission  of  certain  evidence. 

The  gravamen  of  the  action  Is  that  defend- 
ant negligently  furnished  for  plaintiff's  use 
an  electric  battery  that  was  too  weak  to  ex- 
plode the  dynamite  In  nine  holes  that  be 
was  directed  by  bis  foreman  to  explode  In 
the  process  of  "springing  the  holes,"  that  is, 
preparing  them  to  receive  the  charges  of 
black  powder.  The  nine  holes  were  connect- 
ed by  wire  In  a  series.  Plaintiff  attempted 
to  explode  all  of  them  at  one  time  by  a 
single  discbarge  of  the  electric  current  from 
the  battery.  The  battery  failed  to  explode 
at  least  one  of  the  boles.  The  failure  to 
explode  all  the  boles  could  not  be  detected 
from  surface  Indications.  For  some  reason, 
perhaps  because  he  suspected  that  some  of 
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the  holes  had  failed  to  explode,  plaintiff.  Im- 
mediately after  his  attempt  to  explode  the 
nine  boles  at  once,  connected  each  hole  sep- 
arately with  the  battery,  turning  on  the  cur- 
rent each  time.  The  connection  so  made  sep- 
arately with  each  hole  caused  no  explosion. 
From  this  plaintiff  concluded  that  all  the 
charges  had  exploded  with  the  first  discharge 
of  the  current  from  the  battery.  Thereupon 
he  commenced  to  drill  the  holes  with  a  heavy 
steel  drill  for  the  purpose  of  cleaning  them 
out  and  preparing  them  to  receive  the  heavy 
black  powder.  He  made  no  further  exami- 
nation, and  took  no  precaution  of  any  kind 
against  any  accident  that  might  occur  if  It 
should  turn  out  that  the  dynamite  In  some 
one  or  more  of  the  holes  had  failed  to  ex- 
plode the  first  time.  While  drilling  in  one 
of  the  holes,  either  the  third  or  the  fourth 
in  the  series,  the  dynamite  that  he  had 
placed  therein,  and  which  had  failed  to  ex- 
plode when  the  current  from  the  battery 
was  turned  on,  exploded,  and  the  Injuries  of 
which  he  complains  were  thus  sustained. 
The  battery  had  been  used  for  several 
months,  and  at  times  had  failed  to  discharge 
a  blast  when  connected  with  but  a  single 
hole.  Plaintiff  ha^  been  at  work  for  the  de- 
fendant for  about  four  months.  He  knew 
the  battery  was  not  new,  and  also,  from  his 
experience,  that  such  a  battery,  which  Is  but 
a  mechanism  for  generating  an  electric  cur- 
rent, gets  weaker  with  use. 

Inasmuch  as  the  case  must  be  reversed 
because  of  the  misconduct  of  plaintiff's  coun- 
sel while  examining  the  jury  panel  upon 
their  voir  dire,  we  do  not  find  it  necessary 
to  make  a  more  extended'  statement  of  the 
facts.  It  will  suffice  to  refer  to  the  facts 
as  stated  In  the  opinion  on  the  first  appeal. 
In  their  essential  aspects  the  facts  brought 
out  at  the  first  trial  do  not  differ  materially 
from  those  adduced  at  the  second  trial. 

Whether  respondent  was  guilty  of  con- 
tributory negligence  In  assuming  that  the 
nine  blasts  were  exploded  by  the  first  dis- 
charge of  the  electric  current  from  the  bat- 
tery, and  in  falling  to  use  any  precautions 
against  possible  injury  in  the  event  that  all 
the  charges  were  not  thus  exploded,  is  a 
ver7  close  question.  It  is  also  a  nice  ques- 
tion as  to  whether  the  failure  of  the  charge 
to  explode  when  the  current  was  turned  on 
was  due  to  weakness  of  the  battery  or  to  re- 
spondent's own  negligence  in  failing  properly 
to  connect  the  wires  from  the  battery  with 
the  charge  of  dynamite.  We  are  not  entire- 
ly satisfied  that  the  evidence  Is  sufficient  to 
sustain  the  verdict  If  it  Is,  the  margin  Is 
very  slight  Indeed.  However,  since  the  case 
must  be  sent  back  for  a  new  trial  because 
of  the  error  above  suggested,  and  because 
the  case  for  plaintiff  on  the  next  trial  may 
be  stronger  than  that  disclosed  by  the  rec^ 
ord  before  us  on  this  appeal,  It  will  not  be 
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necessary  to  consider  the  sufficiency  of  the 
CTldence. 

Considering  the  weakness  of  the  evidence 
and  the  exceeding  narrowness  of  the  margin 
to  support  respondent's  theory  of  the  acci- 
dent. It  Is  obTious  that  any  Improper  ques- 
tions propounded  to  the  jurors  upon  their 
voir  dire,  calculated  to  bias  them  In  favor  of 
respondent,  must  be  deemed  to  have  been 
prejudicial  to  appellant.  Questions  of  that 
character,  over  appellant's  objections,  were 
propounded  and  allowed  during  the  exami- 
nation of  the  panel.  The  objectionable  ques- 
tions were  asked  In  the  presence  and  hearing 
of  all  the  panel  from  which  the  jury  that 
tried  the  case  was  selected.  For  this  reason 
we  think  the  Judgment  should  be  reversed. 

While  examining  the  jury  panel  upon  their 
voir  dire,  respondent's  counsel  asked  these 
questions : 

"NoW,  if  yon  were  sworn  as  a  Juror,  and  dur- 
ing the.  trial  of  this  case,  near  the  end  of  it, 
you  should  learn  that  the  New  Amsterdam  Cas- 
ualty Company,  one  of  these  Burety  companies, 
was  a  surety  at  the  time  of  this  accident  al- 
leged, or  an  ineurer  against  any  injury  to  em- 
ployes, would  that  in  any  wise  affect  your  ver- 
dict in  this  case?"  Also:  "And  if  it  came  to 
your  knowledge,  if  you  were  a  juror  in  this 
case,  and  it  came  to  your  knowledge  from  any 
source  whatever,  that  the  New  Amsterdam  Cas- 
ualty Company  was  a  surety  for  any  injury  to 
the  employ^  of  the  defendant  company  at  the 
time  of  this  alleged  injury,  would  that  knowl- 
edge of  that  fact  in  any  wise  influence  your  ver- 
dict in  the  case?" 

Each  of  these  questions  carried  with  It  the 
implication,  if  not' the  direct  assertion,  ttiat 
appellant  was  insured  by  a  casualty  Insur- 
ance company  against  any  financial  loss  It 
might  sustain  by  reason  of  the  injury  to  re- 
spondent To  these  questions,  and  others  of 
a  similar  import  persistently  propounded,  ap- 
p^ant's  counsel  strenuously  objected  upon 
the  ground  that  the  same  were  Incompetent, 
Irrelevant,  and  Immaterial,  and  particularly 
upon  the  ground  that  each  was  an  Improper 
question  to  be  asked  the  jurors  upon  their 
voir  dire.  The  objections  were  overruled. 
It  does  not  appear  that  the  court  In  any  man- 
ner or  at  any  time  endeavored  to  admonish 
the  jury  to  disregard  the  damaging  insinua- 
tion conveyed  to  their  minds  by  this  line  of 
questioning.  The  questions  were  highly  prej- 
udicial, and  it  was  error  to  overrule  re- 
spondent's objections.  Pierce  v.  United  Gas, 
etc.,  Co.,  161  Cal.  176,  188,  118  Pac.  700; 
Roach  v.  Llewellyn,  etc.,  Co.,  140  Cal.  663, 
74  Pac.  147;  De  liere  v.  Goldberg,  etc.,  Co., 
30  Cal.  App.  612,  159  Pac.  197;  Dameron  v. 
Ausbro,  178  Pac.  874;  Spinney's  Adm'x  v. 
Hooker  (Vt.)  102  Aa  68 ;  Putnam  v.  Pacific 
Monthly  Co.,  68  Or.  86,  130  Pac.  986,  136 
Pac.  835,  46  li.  R.  A.  (N.  S.)  338.  L.  R.  A. 
1915F,  782,  Ann.  Cas.  1915C,  258;  Horsford 
v.  Carolina  Glass  Co.,  92  S.  C.  236,  75  S.  £. 


533;  Loughlln  v.  Brassll,  187  N.  Y.  128,  79 
N.  E.  854;  Cosselmon  v.  Ehinfee,  172  N.  X. 
507,  65  N.  B.  494;  Rothenberg  v.  Collins,  161 
App.  Div.  387,  146  N.  Y.  Supp.  762;  Bck- 
hart,  etc.,  Co.  v.  Scbaefer,  101  111.  App. 
500,  102  N.  B.  778;  Crowley  v.  Stresebreuter, 
174  111.  App.  638;  Mithen  v.  Jeffery,  259  111. 
872;  Houston  Car,  etc.,  Co.  v.  Smith  (Tex. 
Civ.  App.)  160  S.  W.  435;  Beaumont,  etc.,  Co. 
V.  Dllworth  (Tex.  Olv.  App.)  94  S.  W.  352; 
Stratton  v.  Lumber  Co.,  39  Wash.  323,  81 
Pac.  831,  109  Am.  St  R^.  881;  Inland  Steel 
Co.  V.  Gillespie,  181  Ind.  633,  104  N.  B.  76; 
Dunpan  Coal  Co.  v.  Thompson's  Adm'r,  157 
Ky.  304,  162  S.  W.  1139. 

Tbere  is  a  decided  divergence  of  opinion 
among  the  courts  of  the  several  states  as  to 
the  right  of  counsel  for  plaintiff  In  a  per- 
sonal injury  action  to  suggest  in  any  way, 
in  the  presence  of  the  jury,  that  an  indem- 
nity Insurance  company  is  an  actu^  party  in 
Interest.  The  cases  are  collected  and  re- 
viewed in  an  exhaustive  note  to  Egner  v. 
/Curtis,  etc.,  Co.,  L.  R.  A.  (N.  S.)  1915A,  p. 
153  et  seq.  From  what  is  said  in  De  Llere 
V.  Goldberg,  etc.,  Co.,  supra,  -  it  is  evident 
that,  as  yet,  there  Is  no  decision  in  this  state 
that  has  attempted  to  define  the  circumscrib- 
ing bounds  within  which  examining  counsel, 
at  their  peril,  must  confine  themsehes.  The 
question  Is  one  that,  in  so  far  as  Is  reason- 
ably possible,  ought  to  be  settled  as  a  mat- 
ter of  general  practice. 

It  is  extremely  difficult.  If  not  Impossible, 
to  lay  down  a  fixed  rule  that  will  apply  on 
all  occasions  and  define  the  restrictive  limita- 
tions with  absolute  exactness.  It  is,  how- 
ever, possible  and  practicable  to  define  the 
guiding  principles  applicable  to  such  cases. 
Courts  do  not  look  with  favor  upon  an  at- 
tempt to  Impress  the  jury  with  the  Idea  that, 
not  the  local  defendant  In  the  case,  but  an 
Insurance  company,  which  often  is  a  foreign 
corporation,  may  be  called  upon  to  respond 
to  such  damages  as  the  jury  may  assess. 
The  knowledge  that  the  defendant  has  such 
protection  may  have  a  tendency  to  make  the 
jurors  careless  as  to  the  amount  of  their 
verdict.  As  was  said  in  a  Maine  case  (Saw- 
yer V.  Arnold  Shoe  Co.,  90  Me.  869,  38 
Atl.  333): 

"•  *  •  To  allow  juries,  in  cases  of  this 
kind,  to  take  into  consideration  the  fact  that 
an  employer  was  insured  .against  accidents 
would  do  more  harm  than  good,  and  would  in- 
crease the  already  strong  tendency  of  Juries  to 
be  influenced,  in  cases  of  personal  injury,  es- 
pecially where  a  corporation  is  defendant,  by 
sympathy  and  prejudice." 

Notwithstanding  the  apparent  diversity  of 
the  decisions,  we  think  that  a  correct  state- 
ment of  the  rule,  supported  by  reason  and 
the  weight  of  authority,  is  substantially  as 
follows:  It  Is  entirely  proper  for  counsel 
to  ask  the  jurors  such  questions  as  may  roa- 
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sonably  be  neceBsat7  to  ascertain  whether 
they  are  free  from  a  bias  or  interest  that 
may  affect  their  verdict.  To  this  end  It  is 
proper  for  counsel,  in  good  faith,  to  ask  of 
each  Juror  whether  he  is  interested  as  an 
agent  or  stockholder  or  otherwise  in  a  sped- 
fled  casualty  company.  Or  he  may  be  asked 
the  broad  question  whether  he  is  interested 
In  any  insurance  company  insuring  against 
liability  for  negligence.  Rlnklln  t.  Acker, 
12S  App.  DlT.  244,  109  N.  Y.  Supp.  12S;  Grant 
V.  National,  etc.,  Co.,  100  App.  Dlv.  234,  01 
N.  T.  Supp.  805.  But  counsel  must  take 
pains  to  propound  such  questionB  In  such  a 
manner  as  not  unnecessarily  to  convey  the 
Impression  that  the  defendant  is  in  fact  so 
insured.  It  Is  misconduct  on  the  part  of 
counsel  for  plaintiff  In  such  actions  so  to 
frame  his  question  that  it  goes  beyond  what 
is  reasonably  necessary  to  serve  the  legiti- 
mate purpose  of  eliciting  the  facts  he  Is  en- 
titled to  adduce  in  order  to  secure  a  jury  free 
from  bias  or  prejudice,  If  it  is  also  apparent 
that  the  question  may  fairly  be  said  to  have 
the  effect  of  serving  the  Illegitimate  purpose 
of  prejudicing  the  Jurj^  by  fixing  in  their 
minds  the  idea  that  the  defendant -is  pro- 
tected by  insurance  against  liability  for  neg- 
ligence. And  If  the  amount  of  the  verdict 
Is  large  as  compared  with  the  nature  of  the 
Injuries  sustained,  or  the  defendant's  liabil- 
ity Is  a  close  question,  such  misconduct  is 
prejndidal  and  ground  for  reversal. 

The  plaintiff  has  the  right  to  inquire  about 
any  interest,  direct  or  indirect,  of  the  jurors 
that  may  affect  their  verdict,  but  he  has  no 
right  to  abuse  his  privilege  or  make  of  it  a 
strategem  by  whldi  he  can  prejudice  the 
jury  with  Irrejevant  matter.  As  was  well 
said  in  one  of  the  cases,  counsel,  at  his  peril, 
must  steer  a  clear  course  between  the  Scylla 
of  an  Interested  jury  on  the  one  hand  and 
the  Charybdis  of  pettifoggery  on  the  other. 
Asking  a  juror  whether  he  is  Interested  in 
a  specified  casualty  company,  or,  generally, 
In  any  Insurance  company,  if  the  question 
be  propounded  In  good  faith,  may  be  neces- 
sary in  order  to  insure  the  plaintiff  a  body 
of  Jurors  unbiased  by  any  connection  in  fa- 
vor of  the  party  really  Interested  in  the  de- 
fense of  the  action.  But  beyond  this  It  is 
neither  necessary  nor  proper  to  go.  It  is  not 
permitted  to  counsel,  under  the  guise  of  test- 
ing their  qualifications  as  Jurors,  to  go  be- 
yond what  Is  necessary  to  Insure  a  body  of 
unbiased  jurors  and  seek  to  create  the  Im- 
pression that  an  Insurance  company,  and 
not  the  defendant  In  the  case,  will  be  called 
upon  to  respond  to  such  damages  as  the  jury 
may  assess.  When  questions  propounded  to 
prospective  jurors  overreach  the  limit,  they 
may  prove  unprofitable  to  the  party  asking 
them.  As  was  said  In  Hoyt  v.  Davis  Mfg. 
•Co..  112  App.  Dlv.  755,  98  N.  Y.  Supp.  1081: 

"When  counsel  ask  such  questions,  overreach- 
ing the  limit,  with  a  hope  to  gain  a  benefit 
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from  them,  it  is  but  fair  that  he  should  take 
the  risk,  and  in  a  close  case  the  court  may 
properly  consider  that  such  suggestion  had  the 
very  effect  which  counsel  intended  it  should 
have." 

It  appears  from  the  questions  propounded 
to  the  Jurors  in  this  case  that  respondent's 
counsel,  not  satisfied  merely  to  ask  the  pro- 
si)ectlve  Jurors  whether  they  knew  any  one 
connected  with  the  New  Amsterdam  Casual- 
ty Company,  or  whether  they  were  interested 
in  that  company  as  stockholders  or  other- 
wise, which  questions  they  would  have  had 
the  right  to  ask  for  the  purpose  of  exercis- 
ing their  challenges,  proceeded  further,  and, 
in  effect,  conveyed  to  flie  minds  of  th?  Jurors, 
unnecessarily,  the  l()ea  that  the  New  Amster- 
dam Casualty  Company  was  the  real  par^ 
Interested  In  the  defense  of  the  action.  And 
the  court,  by  overruling  the  vigorous  objec- 
tions of  appellant's  counsel,  stamped  the 
statements  with  its  approvaL  It  is  obvious, 
therefore,  that  counsel,  presumably  learned 
in  the  law,  could  not  have  asked  the  ques- 
tions for  any  legitimate  purpose,  and,  while 
we  will  not  say  they  were  deliberately  made 
for  the  illegitimate  purpose  of  prejudicing 
the  Jury,  it  is  plain  that  they  were  well  cal- 
culated to  have  that  effect.  The  questions 
could  have  had  no  other  tendency  than  to 
seduce  a  verdict  on  the  ground  that  an  in- 
surance company,  and  not  the  defendant 
would  be  the  one  really  affected  by  a  verdict 
in  favor  of  the  plaintiff.  They  certainly 
would  have  a  tendency  to  render  the  jurors 
careless  as  to  the  amount  of  their  verdict. 
It  is  possible  In  such  cases  for  an  attorney, 
who  is  acting  In  good  faith  and  with  a  proper 
regard  for  the  rights  of  his  adversary,  to 
elldt  all  necessary  information  without  dis- 
closing to  the  jurors  the  reason  prompting 
the  inquiry.  Without  attempting  to  mark 
out  a  definite  course  to  be  pursued  in  all 
cases,  for  that  Is  neither  necessary  nor  prac- 
ticable, we  hold  that  connsel  here  overstep- 
ped the  bounds  of  fair  and  legitimate  prac- 
tice. The  court  erred  in  overruling  appel- 
lant's objections.  And,  in  view  of  the  sl^t 
margin  of  evidence  In  favor  of  the  proposi- 
tion that  respondent  himself  was  not  guilty 
of  contributory  negligence,  we  cannot  say 
that  the  error  was  not  vrlthont  prejudice 
to  appellant 

The  conclusion  at  whldi  we  have  arrived 
renders  it  unnecessary  to  consider  appellant's 
complaint  of  certain  questions  propounded 
by  respondent's  counsel  to  the  witness  Mul-. 
len,  and  which  appellant  contends  were  an 
Invasion  of  the  province  of  the  Jury  and  of 
the  kind  held  objectionable  on  the  first  ap- 
peal. Doubtless,  on  the  retrial,  respondent's 
counsel,  in  the  examination  of  the  vtritnesses, 
win  so  frame  their  questions  as  to  avoid 
any  risk  of  possible  error. 

Judgment  reversed. 

We  concur:     SLOANB,  J.;  THOMAS,  J. 
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LOS  ANGELES  ATHLETIC  CLUB  ▼.  UNIT- 
ED STATES  FIDELITY  &  OUABANTY 
CO.    (Civ.  2886.) 

.  (District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     June  7,  1919.) 

1.  Insurance  «=>542(6)— Subett  Cokpant— 
Itemized  StATSMSNT  of  Claiu. 

In  an  action  on  fidelity  insurance  policy 
for  loss  by  reason  of  dishonesty  of  an  employ^, 
itemized  statement  of  claim  held  sufficient. 

2.  Inbtjbanck  <S=>665(7)  —  Fideltty  Insub- 
ANCE— Notice. 

In  an  action  on  fidelity  insurance  policy, 
which  rpqnired  the  employer  to  give  notice  by 
registered  letter,  addressed  to  the  president  of 
the  insurance  company  at  its  office  promptly  aft- 
er becoming  aware  of  any  act  which  might  be 
made  the  basis  of  the  claim,  evidence  held  insuf- 
ficient to  show  that  the  employer  promptly 
gave  notice  after  its  executive  officers  received 
knowledge  of  the  employe's  dishonesty. 

3.  Insueance  «=>539{5)  —  Fideutt  Insub- 
ANCE— Time  of  Notice  o»  Cz-aim. 

Noncompliance  with  the  provision  of  fideli- 
ty insurance  policy,  requiring  prompt  notice 
after  the  employer  should  become  aware  of  any 
act  whidi  might  be  ma^e  the  basis  of  a  claim, 
cannot  be  excused  on  the  ground  that  it  was  an 
immaterial  provision,  and  that  therefore,  imder 
Civ.  Code,  S  2611,  a  violation  did  not  avoid  the 
policy. 

4.  Inbubanck  ©=>670— Fidelitt  Insuxanoe— 
Evidence— FiNDiNQ. 

In  an  action  on  a  fidelity  insurance  policy, 
held  that,  while  the  court  had  the  right  to  ar- 
rive at  an  estimate  of  the  employe's  misappro- 
priations, which  consisted  largely  of  consuming 
the  employpr's  stock  of  liquor,  by  an  approxi- 
mation of  the  dally  articles  consumed,  the  find- 
ing of  the  court  was  Insufficient,  where  it  did 
not  show  what  proportion  of  the  value  taken  by 
the  employ^  accrued  prior  to  the  discovery  of 
his  dishonest  acts. 

6.  iNsrBANCE  «=>508%,  New,  vol.  4  Key-No. 
Series— Fidelity  Inbubanci}— Losses. 
A  fidelity  insurer  is  not  liable  for  any  acts 
of  fraud  or  dishonesty  committed  by  the  em- 
ployd,  after  the  employer  became  aware  of  any 
act  which  might  be  made  the  basis  of  a  claim. 

6.  Insurance  «=»646(8)  —  Fidelitt  Insub- 
ANCE— Evidence. 
In  an  action  by  an  athletic  club  against  a 
compnny  insuring  it  against  loss  by  reason  of 
the  dislionesty  of  the  club  manager,  who,  it 
was  charged,  in  violation  of  his  contract  of  em- 
ployment, consumed  without  payment  large 
amounts  of  liquors  belonging  to  the  stock  of  the 
club,  held  that  the  club  had  the  burden  of  prov- 
ing that  the  manager  did  not  pay  for  the  liq- 
uors consumed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Wellborn,  Judge. 

Actioji  by  the  Los  Angeles  Athletic  Club 
against  the  United  States  Fidelity  &  Guaran- 


ty Company.    From  a  jndgmeat  for  plaintiff, 
defendant  appeals.    Beversed. 

Nevrlin  &  Aahbum,  of  Los  Angeles,  for 
appellant 

Clyde  E.  Cate,  H.  W.  Creighton,  Sol.  A. 
Behart,  all  of  Los  Angeles,  for  respondent. 

SrX)ANE,  J.  This  action  was  brought  to 
recover  on  a  bond  or  policy  of  fidelity  in- 
surance. The  plaintiff  employed  one  Wal- 
ter L.  Patterson  as  manager  of  its  clubhouse 
at  a  salary  of  $300  per  month,  with  the  ex- 
press agreement  "that  he  was  to  receive  no 
other  remuneration,  perquisites  or  considera- 
tion," and  "that  he  sbould  pay  the  customary 
price  or  charge  so  fixed  by  plaintiff  for  every 
article  of  snid  goods,  wares  and  merchandise 
said  Patterson  shoula  receive  for  himself 
and  use  to  his  own  benefit";  and  further, 
"that  he  was  not,  under  any  circumstances, 
to  take,  use  or  receive  for  his  own  benefit 
any  articles  of  goods,  wares  or  merchandise 
k^t  in  stock  by  plaintiff  as  aforesaid  with- 
out paying  therefor  the  full  price  fixed  by 
plaintiff  as  the  selling  price  thereof  to  the 
members  of  its  said  club." 

The  defendant,  a  fidelity  Insurance  com- 
pany, for  consideration,  insured  plaintiff 
against  any  pecuniary  loss  that  might  be 
sustained  by  reason  of  the  fraud  or  dis- 
honesty of  said  Walter  L.  Patterson  up  to 
and  including  the  amount  of  $6,000. 

It  stands  admitted  by  the  pleadiugs  that 
Patterson  was  In  the  employment  of  the 
plaintiff  under  the  agreement  as  stated 
from  the  1st  day  of  November,  1911,  until 
the  2d  day  of  May,  1914. 

The  trial  court  finds: 

"That  subsequent  to  the  Ist  day  of  July, 
1912,  the  said  Walter  L.  Patterson  fraudulent- 
ly and  dishonestly,  and  contrary  to  and  in  vio- 
lation of  the  terms  of  said  agreement  of  em- 
ployment, and  without  plaintiff's  knowledge  or 
consent,  used,  took,  carried  away,  and  converted 
to  his  own  use  goods,  wares,  and  merchandise 
consisting  of  certain  articles  and  commodities 
kept  in  stock  by  plaintiff  for  the  use  of  its  mem- 
bers, such  as  alcoholic  and  other  beverages, 
cigars,  candies,  etc.,  of  the  reasonable  value  of 
$2,015.08.  That  said  Walter  L.  Patterson  has 
not  paid  the  plaintiff  for  any  of  said  goods, 
wares,  and  merchandise,  although  demand  was 
made  on  him  therefor." 

The  court  further  finds  that  plaintiff  had 
no  knowledge  of  the  taking  and  appropri- 
ation of  these  commodities  by  Patterson 
until  "on  or  about  the  Ist  day  of  April,  1914, 
and  that  thereafter,  about  said  date,  plain- 
tiff advised  the  defendant  corporation  of  the 
alleged  acts  of  fraud  and  dishonesty  on  the 
part  of  Patterson." 

Defendant  appeals  from  the  Judgment 
against  it  for  $2,015.08,  and  costs.  It  is 
urged  that  the  Judgment  should  be  reversed 
for  the  following  reasons: 


«=>For  other  cues  see  ume  topic  and  KGY-NUMBER  in  aU  Ker-Numbar»d  Oigesta  and  Indexw 
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(D  Because  plaintiff  did  not  comply  with 
tbe  conditions  of  the  insurance  contract, 
which  required  "tbat  the  employer  shall 
give  notice  by  registered  letter  addressed  to 
tbe  president  of  the  surety  company  at  its 
office  in  Baltimore,  Maryland,  promptly  after 
becoming  aware  of  any  act  which  may  be 
naade  the  basis  of  a  claim,"  and  also  that 
"the  employer  shall,  within  ninety  days  after 
date  of  said  notice,  file  with  the  surety  com- 
pany its  itemized  claim  thereunder,  duly 
sworn  to." 

(2)  That  the  acts  of  Patterson  on  which 
tbe  claim  rests  did  not  constitute  fraud  or 
dishonesty  in  the  course  of  his  employment, 
and  were  not  such  acts  of  dishonesty  as  were 
covered  by  the  policy  of  Insurance. 

(3)  InsniBclency  of  the  evidence  as  to  the 
amount  and  value  of  the  goods  taken  by 
Patterson. 

(4)  Insufficiency  of  the  evidence  to  sustain 
tbe  finding  that  the  articles  taken  and  used 
were  not  paid  for. 

[1]  On  the  second  spedflcatlon  of  the  first 
ground  of  objection  to  the  Judgment,  we  are 
of  the  opinion  that  the  requirement  for  an 
Itemized  statement  of  the  claim  was  as  fully 
and  satisfactorily  made  as  it  could  be  under 
the  drcnmstances,  by  the  affidavit  of  various 
officers  and  employes  of  the  club,  which  ap- 
pear In  the  record,  and  which  give  tn  detail 
all  the  information  as  to  the  nature  and 
amount  of  Patterson's  alleged  misappro- 
priations which  the  various  witnesses  posses- 
sed. These  affidavits  were  In  reasonable 
time,  before  bringing  suit,  furnished  to  rep- 
resentatives of  the  defendant  company. 

[2]  But  as  to  the  first  q)ecifloatlon,  there 
does  not  appear  at  any  time  to  have  been 
a  compliance  with  the  express  ccmdition  of 
the  policy  that  notice  should  be  given  in 
writing  to  the  president  of  the  company; 
and  It  is  more  than  doubtful  if  such  notice 
as  was  conveyed  to  the  local  agents  of  the 
defendant  was  given  with  any  degree  of 
promptness  after  the  officers  of  the  plaintiff 
"became  aware"  of  the  acts  of  alleged  dis- 
honesty on  whidi  they  base  thdir  claim. 

It  Is  claimed  by  plaintiff,  and  the  trial 
court  so  found,  that  plaintiff  bad  no  knowl- 
edge of  the  alleged  acts  of  dishonesty  on  the 
part  of  Patterson  until  on  or  about  the  1st 
day  of  April,  1914.  The  only  finding  as  to 
notice  to  the  defendant  is  that  "thereafter, 
and  on  or- about  said  date,  plaintiff  advised 
the  defendant  corporation  of  the  acts  of 
fraud  and  dishonesty  on  the  part  of  Patter- 
son." This  is  perilously  close  to  a  vague 
and  indefinite  conclusion  of  law  as  to  the 
matter  of  notice.  Moreover,  we  are  not  at 
all  satisfied  that  the  evidence  supports  the 
finding  as  to  the  time  of  discovery  of  the 
facta,  or  of  the  alleged  notice. 

In  the  first  place,  there  seems  to  have  been 
a  conspicuous  lack  of  diligence  on  the  part 
of  the  officers  of  the  club  in  discovering  Pat- 


terson's habits  in  the  matter  of  personal  con- 
sumpUcn  of  the  supplies  of  the  club.  It 
seems  to  have  been  a  matter  of  common  no- 
toriety among  the  employte  of  the  club,  in- 
cluding the  bartenders  who  served  him,  that 
he  was  a  constant  and  capacious  patron  of 
the  bar  for  years.  From  his  subsequent  in- 
vestigations the  vice  president  of  the  club 
estimates  that  the  aggregate  of  the  goods 
and  wares  received  by  Patterson — ^most  of 
which  seem  to  have  been  openly  procured 
by  him  from  other  employes  at  the  bar — 
amounted  In  value  to  about  $6,000.  Roberts, 
the  head  barkeeper,  who  was  In  that  position 
throughout  Patterson's  employment  as  man- 
ager, testified  that  the  latter  received  at  his 
bar,  on  an  average  per  day,  four  long  whisky 
highballs,  two  cocktails,,  three  to  five  pints 
of  beer,  two  gin  fizzes  .and  two  glasses  of 
Llthia  water;  and  that  he  smoked  about 
eight  cigars  per  day,  and  received  from  two 
to  six  quarts  of  whisky  per  week,  and  sl^ 
pints  of  champagne  per  week — together  with 
cigarettes,  light  wines,  and  other  commodities 
not  enumerated.  The  witness  further  states 
that  he  does  not  Include  in  his  list  any  liquor 
which  Patterson  might  have  drunk  'between 
2:30  p.  m.  and  4:30  p.  m.  while  the  witness 
was  off  duty.  Another  bartender,  named 
Sakal,  testified  that  he  was  bartender  of  the 
club  after  July  14,  1913,  and  that  he  served 
Patterson  drinks  on  an  average  of  about  four 
pints  of  Budweiser  a  day,  a  cocktail  before 
dinner,  another  about  6:30  p.  m.  and  about 
three  pints  of  whisky  a  week ;  also  occasion- 
al highballs  and  packages  of  candy.  Shuba- 
ta,  another  bartender,  testifies  to  serving 
Patterson  mostly  highballs,  Budweiser  beer, 
and  some  champagne.  He  served  him  an 
average  dally  of  from  three  to  five  highballs, 
about  four  pints  of  Budweiser,  about  three 
pints  of  whisky  {ler  week,  a  gin  fizz  in  the 
morning,  and  sometimes  wine,  cocktails,  and 
champagne.    • 

All  this  was  done  openly,  and  from  the 
service  bar  of  the  club.  The  witnesses  fur- 
ther stated  that  Patterson  paid  very  little, 
and  that  no  account  was  kept  by  them. 

One  F.  W.  Lloyd,  whose  affidavit  was  ad- 
mitted in  evidence  as  part  of  the  statement 
submitted  to  the  defendant  company,  testi- 
fies: That  he  was  the  house  detective  of  the- 
plaintiff  club.  About  March  1,  1914,  it  was 
reported  to  him  "by  numerons  employes  of 
the  dub  that  Patterson  was  in  the  haUt  of 
drinking  quite  heavily,  and  that  he  was  fre- 
quently intoxicated,  and  tbat  the  said  em- 
ployes believed  that  said  Patterson  was  not 
paying  for  the  liquor  which  he  drank  and 
bad  sent  out  to  his  house  from  the  ■  club. 
Tbat  this  afllant  reported  said  rumors  to 
Mr.  Frank  A.  Oarbutt,  vice  president  of  said 
club,"  and  that  Oarbutt  stated  that  he  did 
not  believe  the  rumors,  but  directed  the  wit- 
ness to  Investigate.  Tbat  on  the  expiration 
of  a  week,  and  "being  convinced  that  said 
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Patterson  was  defranding  the  clnb  of  many 
dollars'  wortli  of  liquor  each  day,"  the  wit- 
ness again  reported  to  Garhutt  the  result  of 
bis  investigations.  This  affiant  further  arers 
"that  it  was  generally  known  among  the  em- 
ployes of  said  dub  that  said  Patterson  was 
mulcting  said  club  out  of  large  quantities 
of  valuable  commodities  daily,  but  that  this 
knowledge  on  the  part  of  said  employes  was 
Just  on  hearsay  and  upon  their  observations 
of  Patterson's  apparent  Intoxication."  Ac- 
cording to  this  witness,  the  information  con- 
tained in  his  affidavit  was  conveyed  to  Mr. 
Garbutt,  the  vice  president  and  a  director 
of  the  club,  early  In  March,  1914. 

The  testimony  of  Mr.  Garbutt  himself  Is 
rather  confusing.  He  states  in  one  of  bis 
affidavits  that  in  his  capacity  as  vice  presi- 
dent of  the  club  he  did,  "on  or  about  the  25th 
day  of  January,  1914,  become  cognizant  of 
said  acts  of  fraud  and  dishonesty  on  the  part 
of  said  Walter  L.  Patterson,  whereby  said 
Patterson  was  misappropriating  goods  be- 
longing to  said  Los  Angeles  Athletic  Club." 
In  another  place.  In  answer  to  the  question, 
'TDid  Patterson  ever  do  anything  which  you 
considered  as  a  violation  of  the  terms  of  his 
employment?"  h"e  answered,  "On  or  about 
three  months  before  Mr.  Patterson  was  dis- 
charged it  was  brought  to  my  attention  that 
he  was  drinking  at  the  club."  Patterson 
was  discharged  May  2,  1914.  At  another 
place  in  his  affidavit  he  states  that — 

"During  the  period  between  January  28, 1914, 
and  May  2,  1914,  Patterson  misappropriated 
goods  of  the  value  of  $209.70,"  and  "that  the 
fraud  and  dishonesty  of  said  Walter  Ii.  Patter- 
son was  not  discovered  or  suspected  by  said 
Frank  A.  Garbutt,  or  any  other  officer  of  the 
Los  Angeles  Athletic  Club,  before  or  until  the 
date  last  mentioned." 

If  this  refers  to  the  date  of  May  2d,  the  date 
when  Patterson  was  discharged,  it  is  incon- 
sistent with  all  the  other  testilaony  on  this 
point  It  Is  more  probable  that  he  refers 
to  the  "period"  somewhere  between  Janu- 
ary 28th  and  May  2d.  At  another  place  in 
his  affidavits  Mr.  Garbutt  states  that  on  or 
about  the  1st  of  April,  1914,  facts  were  re- 
ported to  him  tending  to  show  that  Patter- 
son "was  systematically  defrauding  the  club." 
It  is  upon  this  date  that  the  court  fixes  its 
finding,  but  it  may  be  observed  that  the  wit- 
ness does  not  state  in  this  connection  that  he 
had  no  information  of  an  earlier  date.  We 
find  in  the  record  a  letter,  introduced  by 
plaintlft,  addressed  to  Mr.  Garbutt,  signed 
by  one  J.  E.  Murphy,  of  date  March  3,  1914, 
purporting  to  confirm  a  previous  interview 
with  Garbutt,  which  letter  oalls  attention  to 
a  liberal  supply  of  liquors  at  Mr.  Patterson's 
hom«,  and  a  statement  by  Patterson  that — 

"Mr.  Garbutt  might  be  a  shrewd  business  man, 
but  be  sure  was  easy  when  it  came  to  club  busi- 
ness, for  he  CPatterson)  puUed  It  all  over  them 


when  it  came  to  taking  an  inventory  in  the 
wine  room." 

The  letter  also  contains  a  statement  of 
the  writer  that  on  leaving  the  club  on  one 
occasion  he  saw  the  storeroom  man  come  up 
from  the  wineroom  and  give  Patterson  three 
large  boxes  of  cigars.  There  are  also  further 
statements  in  the  letter  calculated  to  reflect 
upon  Mr.  Patterson's  Integrity  in  his  rela- 
tions to  the  club. 

The  ooncluaioa  cannot  be  avoided  that  the 
officers  of  the  club  had  information  as  early 
as  the  first  part  of  March,  1914,  sufficient 
to  demand  an  investigation,  and  that  every 
facility  was  dose  at  hand  and  accessible  for 
getting  promptly  at  the  facts.  There  seems 
to  have  been  no  hesitancy  on  the  part  of  the 
various  employes  in  telling  what  they  knew, 
when  asked. 

In  spite  of  this  remarkable  history  of 
events,  there  is  no  pretense  of  any  notice  to 
the  president  of  the  defendant  company,  as 
required  by  the  policy,  and  no  evidence  ot 
any  notice  at  all,  so  far  as  we  have  been  able 
to  discover,  earlier  than  the  last  of  May  or 
the  first  of  Jape,  1914.  The  only  definite 
evidence  on  this  point  is  contained  in  the  tes- 
timony of  Mr.  Creighton,  an  attorney  for  the 
plaintifr,  who  states  that  he  first  became 
aware  of  the  matters  Involving  Patterson 
about  April  1,  1914,  when  Mr.  Garbutt  call- 
ed him  into  bis  office  and  told  him  that  be 
had  information  tending  to  show  that  Mr. 
Patterson  had  been  violating  his  contract. 
He  says  that  he  took  the  matter  up  with  Mr. 
Shroder,  of  the  Frank  M.  Kelsey  Company 
Qot'al  agents  of  the  defendant,  we  assume), 
some  time  during  the  month  of  May.  Further 
on  in  his  testimony  he  says : 

"The  first  occasion  of  taking  these  facta  up 
with  Mr.  Shroder,  or  anybody,  was  the  latter 
part  of  May  or  the  first  of  June." 

Later  on  in  his  testimony,  having  examin- 
ed certain  correspondence  of  date  May  7, 
1014,  he  says  that  the  claim  was  not  present- 
ed to  the  Frank  M.  Kelsey  Company  "until 
after  May  7,  1914."  He  states  further  that 
Mr.  Shroder  told  bim  to  place  the  claim  in 
form  and  present  it  to  bim,  and  that  he 
might  wait  until  be  had  done  so  before  send- 
ing formal  notice  to  the  president  of  the 
company.  If  any  authority  on  the  part  of 
a  representative  of  the  local  agent  to  make 
such  a  waiver  of  notice  could  be  assumed 
under  any  circumstances,  we  are  met  by  the 
provision  of  the  insurance  bond  or  policy 
that— 

"None  of  its  conditions  shall  be  deemed  to 
have  been  waived  by  or  on  behalf  of  said  surety 
unloss  the  waiver  be  clearly  eipressed  in  writing, 
over  the  signature  of  its  president  or  secretary, 
or  their  duly  authorized  officer,  and  ita  seal 
thereto  affixed." 

We  have  here,  then,  an  entire  failure  to 
give  the  required  notice  to  the  president  of 
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the  company,  and  a  delay  of  about  60  days 
frwn  the  time  the  court  found  the  plaintiff 
became  aware  of  Patterson's  alleged  defalca- 
tions, and  of  from  90  days  upwards  from  the 
time  when  th^  should  have  been,  and 
probably  were,  sufficiently  aware  of  these 
facts,  before  the  matter  was  called  to  the 
attention  of  even  the  local  agents  of  defend- 
ant. And  the  authority,  hy  the  way,  of  these 
agents  to  act  for  the  company  in  any  capac- 
ity does  not  appear  In  the  record. 

[3]  Respondent  contends  that  this  condi- 
tion of  the  policy,  requiring  prompt  notice  of 
the  acts  constituting  the  basis  of  a  claim, 
Is  not  material  to  the  rights  of  defendant, 
and  that  under  the  Civil  Code,  i  2611,  the 
violation  of  an  imn^terial  provision  of  a 
policy  does  not  avoid  it,  unless  it  is  so  ex- 
pressly declared  in  the  policy.  The  conten- 
tion that  this  express  condition  for  prompt 
notice  Is  not  material  to  the  Contract  is  not 
sustained  by  respondent's  authorities,  and 
is  cfflitrary  to  the  generally  recognized  con- 
struction of  such  requirements  in  insurance 
policies.  Respondent's  citations  to  the  effect 
that  notice  is  not  material  unless  it  is  shown 
that  injury  has  resulted  from  the  failure  to 
give  same,  in  nearly  every  instance,  deal  with 
the  implied  requirements  of  notice  under  the 
general  law  .  of  guaranty  and  suretyship. 
•  Here  the  parties  expressly  stipulated  in 
their  written  contract  for  prompt  and  specif- 
ic notice.    To  quote  from  another  oiiinlon: 

"The  conditions  in  policies  requiring  notice 
of  losaes  to  be  given,  and  proofs  of  the  amonnts 
to  be  furnished  the  insurer  within  certain  pre- 
seribed  periods,  must  be  strictly  complied  with 
to  enable  the  insured  to  recover.  And  it  is 
not  i>erceived  that  the  conditions  under  consid- 
eration stand  upon  any  different  footing.  The 
contract  of  insorance  is  a  voluntary  one,  and 
the  insurers  have  the  right  to  designate  the 
terms  upon  which  they  wiU  l>e  responsible." 
RidSlesbarger  v.  Insurance  Co.,  7  Wall.  386, 
390,  19  Ia  £d.  257,  cited  in  California  Savings 
Banlc  V.  American  Surety  Co.  (C.  G.)  87  Fed. 
U8. 

Construing  and  applying  a  requirement  of 
notice  similar  to  the  one  here,  in  a  fidelity 
Insurance  policy,  in  the  case  of  California 
Savings  Bank  v.  American  Surety  Co.,  supra. 
Judge  Wellborn  of  the  United  States  District 
Conrt,  in  his  opinion,  says : 

"In  case  of  loss  upon  an  insurance  against 
fire,  an  insurer  is  exonerated  if  notice  thereof 
be  not  given  him  by  some  person  insured  or  en- 
titled to  the  benefit  of  the  insurance  without  un- 
necessary delay.  Civil  Code,  {  2633.  •  •  • 
Wliether  or  not  in  other  kinds  of  insurance  no- 
tice is  essential,  depends  upon  the  contracts 
which  the  parties  make.  The  foregoing  section, 
however,  does  emphasise  in  the  strongest  pos- 
idble  manner  the  materiality  of  notice  in  the 
case  of  fire  insurance;  and  it  is  believed  that 
in  fidelity  insurance,  which  is  of  recent  origin, 
notiee  of  the  fraudulent  acts  of  the  employ6  is 
of  equal,  if  not  greater,  importance,  for  the  rea- 
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son  that  prompt  notification  may  often  enable 
the  insurer  to  avoid,  or  secure  indemnity  for, 
losses  which  otherwise  would  be  inevitable  or 
irremediable.  The  authorities  cited  by  defend- 
ant to  the  effect  that  the  requirement  as  to 
notice  of  loss  is  a  material  provision,  and  must 
bfe  strictly  complied  with  in  order  to  enable  the 
employer  to  recover,  are  numerous.  Ermen- 
trout  V.  Insurance  Co.  [63  Minn.  305]  65  N.  W. 
635  [30  L.  R.  A.  346,  66  Am.  St.  Rep.  4811 ; 
Qninlan  v.  Insurance  Co.,  133  N.  Y.  366,  31 
N.  E.  31;  Insurance  Co.  v.  McOookey,  33 
Ohio  St  555;  2  Wood,  Ins.  |S  436,  437;  2 
May,  Ins,  |  461;  Tayloe  v.  Insurance  Cok, 
9  How.  403  [13  L.  Ed.  187]." 

The  opinion  dted  further  states: 

"Tfae  allegations  of  the  complaint  that  the  de- 
fendant was  in  May,  1892,  fully  advised  and 
informed  of  the  breaking  of  the  bond  and  the 
loss  resulting  the;«from  do  not,  in  my  opinion, 
excuse  plaintiff's  failure  to  give  the  prescribed 
written  notice  of  the  fraudulent  acts  of  the  em- 
ployi,  and  such  failute  is  nonperformance  of 
the  contract  on  the  part  of  plaintiff  as  to  defeat 
recovery." 

It  may  be  conceded  that  the  Insured  Is  not 
called  upon  to  act  on  mere  suspicion  in  the 
matter  of  giving  •notice  to  the  Insurer;  but 
In  this  case  the  plaintiff  knew,  or  had  every 
opportunity  of  knowing,  all  the  facts  early 
in  March,  or  the  first  of  April,  1914,  at  the 
latest 

Our  condnsion  as  to  the  materiality  of  the 
requirement  to  give  notice  of  the  facts  upon 
which  respondent's  claim  Is  based,  and  the 
failure  to  make  a  reasonable,  or  any,  com- 
pliance with  its  terms,  make  It  unnecessary 
to  discuss  to  any  extent  the  other  points  of 
appellant's  argument.  It  may  be  said,  how- 
ever, that  while  under  the  terms  of  the  em- 
plo3rment  of  Patterson  any  ordinary  running 
of  a  bill  at  the  bar  or  restaurant  of  the  club, 
although  remaining  unpaid,  might  merely 
create  a  debt  and  not  constitute  a  fraud, 
the  nature  and  extent  of  his  appropriation 
and  consumption  of  the  supplies  of  the  plain- 
tiff club  as  shown  here,  particularly  the 
carrying  away  of  liquors  and  cigars,  are^  we 
believe,  such  as  to  Justify  a  finding  of  fraud 
and  dishonesty  in  his  transactions. 

[4,  5]  We  are  satisfied,  too,  that  the  court 
had  a  right  to  arrive  at  an  estimate  of  the 
amount  of  Patterson's  misappropriations  by 
the  method  of  approximation  from  the  dally 
average  of  articles  consumed.  The  fact  alone 
that  It  Is  difficult,  and  perhaps  impossible, 
to  reach  an  accurate  accounting,  should  not 
deprive  the  Insured  of  all  relief.  But  the 
difficulty  presented  by  the  finding  of  the  court 
on'  this  point  is  that  It  does  not  show  what 
proportion  of  the  value  taken  by  Patterson 
accrued  prior  to  the  discovery  of  his  dishon- 
est acts.  It  Is  well-settled  law,  and  Is  ex- 
pressly provided  by  this  policy  of  Insurance, 
that  the  insurer  shall  not  be  liable  for  any 
acts  of  fraud  or  dishonesty  committed  by 
the  employe  after  the  employer  shall  become 
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aware  of  any  act  which  may  be  made  the 
basis  of  a  daim.  The  conrt  here  finds  that 
"subsequent  to  the  1st  day  of  July,  1912," 
the  said  Walter  IJ.  Patterson  fraudulently 
and  dishonestly,  ahd  contrary  to  the  terms 
of  his  agreement,  appropriated  to  his  own 
use  the  goods  and  wares  of  plalntUF  to  the 
value  of  $2,015.08.  Patterson's  dishonesty 
was  discovered  not  later  than  April  1,  1914. 
He  continued  in  the  employ  of  plalutlfl 
until  May  2,  1914.  The  evidence  tends  to 
show  that  his  misappropriations  continued 
throughout  his  employment.  What  propor- 
tion of  the  value  found  by  the  court  accrued 
after  April  1st  cannot  be  determined  from  the 
record.  The  finding  is  InsufQcient  in  this  re- 
spect. 

[6]  It  is  also  doubtful  if  there  is  any  suf- 
ficient evidence  of  nonpayment.  The  bartend- 
ers testified  that  Patterson  paid  them  some- 
thing, but  not  much.  As  to  whether  there 
was  ever  any  settlement  with  the  oflBcers  of 
the  club,  there  is  no  evidence  at  all.  If  the 
action  was  against  Patterson,  the  burden 
would  be  upon  him  to  show  payment  But 
in  this  action  against  his  sureties  it  Is  cer- 
tainly Incumbent  oa  plaintiff  to  show  non- 
payment. The  action  is  not  on  the  indebted- 
ness of  Patterson,  but  'upon  a  contract  to 
indemnify  plaintiff  against  pecuniary  loss 
from  Patterson's  dishonesty.  The  plaintiff 
must  prove  his  loss,  and  to  do  this  must  es- 
tablish the  fact  that  Patterson  has  not  paid 
for  the  goods  taken. 

The  Judgment  is  reversed. 

V^e  C«Hicur:  FINLATSON,  P.  J.;  THOM- 
AS, J. 


LUCKIB   Y.   DIAMOND   CJOAI.   CO.     (Civ. 
2907.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  June  7,  1919.  Re- 
hearing Denied  by  Supreme  Conrt  Aug.  4, 
1919.) 

1.  Appeal  and  Bbbob  «=>856(5)— Rbtiew— 
Gbani  OS  New  Tbiai^ 

Where  an  order  granting  a  new  trial  stated, 
"The  motion  of  plaintiff  for  a  new  trial  herein 
is  hereby  granted,  upon  the  grounds  specified 
in  the  notice  of  intention  filed  herein,  except 
upon  the  grounds  of  insufficiency  of  evidence, 
as  to  which  gronnds  said  motion  is  denied,"  the 
question  of  the  sufficiency  or  insufficiency  of  the 
evidence  to  justify  the  verdict  for  defendant 
cannot  be  considered  on  appeal. 

2.  Appeal  and  Ehbob  ^=>1078(6)— Hattebs 
Reviewable— BBiErs. 

Where  an  appellee's  brief  urges  only  one 
ground  why  the  conrt  was  warranted  in  grant- 
ing a  motion  for  a  new  trial,  it  will  be  assumed 
that  there  was  no  other  valid  ground  for  a  new 
trial. 


3.  Municipal  Cobpobations  «=9705(12)  — 
Automobiles— Lights— Duty  of  Owheb. 

By  the  use  of  the  alternative,  "owned  by 
him  or  under  his  control,"  in  St.  1913,  pp.  645, 
646,  §§  13,  19,  the  Legislature  Intended  to  im- 
pose (he  duty  of  seeing  that  a  motor  vehicle 
carried  a  rear  red  light  upon  the  owner  when, 
and  only  when,  be  is  in  control  of  the  motor  ve- 
hicle, personally  or  through  a  servant,  and  to 
impose  that  duty  upoil  some  other  person  when 
such  other  person  is  operating  the  vehicle  and 
it  is  under  his  control. 

4.  Masteb  and  Sebvant  €=3315 — Independ- 
ent CONTBACTOB  —VIOLATION  OP  AUTOMO- 
BILE Rbqulationb— "Allow." 

The  word  "allow,"  as  used  In  St  1913,  p. 
646,  §  19,  providing  that  no  person  shall  allow 
a  motor  vehicle  owned  by  him  or  under  his  con- 
trol to  be  operated  in  violation  of  the  statute, 
means  to  acquiesce  in,  and,  since  knowledge, 
express  or  implied,  is  essential  to  guilt  a  motor 
vehicle  owner  is  not  hable  for  thp  absence  of  a 
rear  red  light  at  night  while  the  vehicle  is  in 
the  hands  of  an  independent  contractor. 

[Bd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Blrst  and  Second  Series,  Allow.] 

5.  Masteb  and  Sebvant  «=>316(1)— Injubixb 
TO  Thibd  Pebsons— Relation— Sebvant  ob 
Independent  (Jontbactob. 

Whether  a  motortruck  lessee  employed  by 
the  lessor  to  haul  coal  is  a  servant  or  independ- 
ent contractor,  a^  the  time  of  injury  to  a  third 
person,  must  be  determined  not  alone  from  the 
written  contract  of  employment  bnt  from  the 
subsequent  conduct  of  each,  knows  to  and  ac- 
quiesced in  by  the  other. 

6.  Masteb  and  Sebvant  4=>318(iy— iNJxmiKS 
To  Thibd  Pkbbons— Relation. 

A  conditional  vendee  and  lessee  of  a  motor- 
truck, who  is  under  a  contract  of  employment 
to  haul  coal  for  the  lessor,  who  has  no  right  to 
control  and  direct  the  manner  in  which  the 
hauling  shonid  be  done,  is  an  independent  con- 
tractor, for  the  negligence  of  whose  servanta  the 
lessor  is  not  liable. 

7.  Masteb  and  Sebvant  ^=>316<1)  — CfoN- 
tbact  of  Employment— Modification. 

Where  the  parties  to  a  written  contract  of 
employment  by  mutual  consent  inferred  from 
their  subsequent  conduct  have  modified  their 
contract  so  as  to  create  the  relation  of  con- 
tractee  and  independent  contractor,  and  have 
acted  upon  it  as  modified,  it  is  valid  in  the  mod- 
ified form  to  the  extent  and  during  the  period 
it  was  BO  acted  upon  and  carried  out 

8.  Evidence  ^=>424  — Pabol  Evidence  Af- 

FECTINQ   WBITINO — THIBD   PeHSONS. 

It  is  competent  for  one  sued  as  master  for 
the  negligence  of  his  alleged  servant,  where  the 
written  contract  bears  evidence  of  that  rela- 
tion, to  show,  by  parol  evidence,  that  he  and 
his  alleged  servant  by  their  conduct  put  a  dif- 
ferent constructioo  upon  their  contract  and 
treated  each  other  as  contractee  and  independ- 
ent contractor.  ^ 

9.  Masteb  and  Sebvant  «s>818(l)  — Irdb- 
pendent  Contbactob. 

The  mere  fact  that  a  eontract  of  employ- 
ment gives  employer  right  to  terminate  it  at 
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any  time  he  chooaeg  does  not  necessarily  show 
that  the  person  employed  is  not  an  independ- 
ent contractor. 

10.  Mastkb  and  Sbkvant  «=9318(1>— Inde- 
pendent CONTBAOTOK. 

That  a  contract  of  employment  of  a  motor- 
track  lessee  and  his  truck,  for  making  deliver- 
ies for  the  lessor,  required  that  the  lessee  drive 
the  truck,  does  not  necessarily  lead  to  the  con- 
duaion  that  he  was  a  servant  and  not  an  inde- 
pendent contractor. 

11.  Masteb  and  Sebvant  9s>832(3)  — Injtt- 
BIBS  TO  Thud  Pzbsons— Qukbtion  fob  Ju- 
BT— Independbnt  Contbactob. 

Whether  the  relation  between  a  coal  com- 
pany and  one  to  whom  it  had  leased  a  motor- 
truck with  option  to  purchase,  compensation 
under  a  contract  to  haul  coal  for  the  gompany 
to  be  applied  on  the  truck,  was  that  of  master 
and  servant  or  contractee  and  independent  con- 
tractor, held  for  the  jury. 

12.  Masteb  and  Sebtan^  «=»3Q2(1)  —  Be- 

8P0N0EAT    STJFEBIOB. 

The  doctrine  of  respondeat  superior  applies 
only  where  the  relation  of  master  and  servant 
is  shown  to  exist  between  the  wrongdoer  and 
the  person  sought  to  be  charged  with  the  re- 
snlt  of  the  wrong,  at  the  time  and  in  respect 
to  the  very  transaction  ont  of  which  the  injury 
arises. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Louis  W.  Myers,  Judge. 

Action  by  Lorenzo  Foster  Luckle  against 
the  Diamond  Coal  Cbmpany.  Verdict  for 
defendant,  and  from  an  order  granting  a 
new  trial  It  appeals.    Beversed. 

Harry  A.  Hollzer  and  J.  Crider,  Jr.,  both 
of  Los  Angeles,  and  Guy  Le  Boy  Stevlck,  of 
San  Francisco,  for  appellant 

Delphin  M.  Delmas,  of  Los  Angeles,  for 
respondent. 

FIKLAYSON,  P.  J.  Defendant  appeals 
from  an  order  granting  a  new  trial  after  a 
verdict  In  Its  favor. 

The  action  is  for  the  recovery  of  damages 
for  personal  injuries  sustained  in  an  auto- 
mobile accident,  alleged  to  have  resulted  from 
the  negligence  of  defendant's  servants. 
Whether  the  persons  whose  negligence  caus- 
ed the  accident  were  the  servants  of  defend- 
ant or  of  one  whom  defendant  claims  was 
an  Independent  contractor,  ts  one  of  the 
principal  questions,  presented. 

[1,  2]  The  order  granting  the  new  trial  Is 
as  follows : 

"The  motion  of  plaintitf  for  a  new  trial  here- 
in is  hereby  granted,  upon  the  grounds  speci- 
fied in  the  notice  of  intention  filed  herein,  ex- 
cept upon  the  grounds  of  insufficiency  of  ev- 
dence,  as  to  wUch  grounds  said  motion  is  de- 
nied." 

The  language  of  the  order  eliminates 
from  consideration  here  the  question  of  the 


(188  p.) 

sufficiency  or  insuffldency  of  the  evidence 
to  justify  the  verdict  Kauifman  v.  Maler, 
04  Cal.  270,  29  Paa  481,  18  L.  B,  A.  124; 
Siemsen  v.  Oakland,  etc..  By.  Co.,  134  Cal. 
494,  66  Pac.  672;  Biggins  v.  Los  Angeles 
Gas,  etc.,  Co.,  169  Cal.  651,  U6  Pac.  313, 
34  L.  B.  A.  QJ.  S.)  717.  Though  respond- 
ent, had  he  elected  to  do  so,  could  bare  pre- 
sented  to  this  court  any  good  reason,  dis- 
closed by  the  record,  why  there  should  be 
an  affirmance  of  the  order  appealed  from, 
other  than  as  to  the  sufficiency  of  the  evi- 
dence, he  has  chosen  to  limit  his  attempted 
vindication  of  the  order  to  alleged  error  in 
giving  and  refusing  certain  Instructions. 
Respondent's  brief  here  consists  of  a  print- 
ed copy  of  his  oral  argument  in  the  lower 
court  up<Ni  his  motion  for  a  new  trial. 
B^om  this  It  appears  that  the  sole  grounds 
there  urged  why  a  nefw  trial  should  be  grant- 
ed, whldh  are  likewise  the  sole  grounds  here 
urged  as  reasons  why  the  order  should  be 
affirmed,  are  that  the  court  erred  in  giving 
the  instructions  complained  of,  and  in  re- 
fusing the  requested  Instructions.  It  will 
be  assumed,  therefore,  that  there  was  no 
other  valid  ground  for  a  new  trial.  So  that. 
If  none  of  the  grounds  urged  by  respondent 
In  his  brief  be  tenable,  the  order  should  be 
reversed.  Plercy  v.  Plercy,  149  CaL  163,  86 
Pac.    507. 

On  the  evening  of  December  16, 1914,  more 
than  a  half  hour  after  sunset,  in  the  city  of 
Los  Angeles,  an  automobile,  in  which  plain- 
tiff was  riding  as  a  passenger,  collided  with 
a  heavy  autotruck,  known  as  a  Gramm 
truck,  on  which  was  the  sign  "Diamond  Coal 
Company."  The  truck  was  in  charge  of  one 
Terry,  as  driver,  assisted  by  one  Cunning- 
bam,  as  helper.  It  was  standing  on  Sun- 
set boulevard  near  the  comer  of  that  thor- 
oughfare and  Alvarado  street  Upon  ap- 
proaching the  comer,  Terry  and  Cunning- 
ham discovered  that  the  light  known  In  com- 
mon parlance  as  the  "tall  light"  had  gone 
out  It  was  a  stormy,  rainy  night  Falling 
to  light  a  match  in  the  blustering  wind, 
Terry  secured  an  ordinary  hand  lantern 
which  was  regularly  carried  on  the  truck, 
took  It  to  a  nearby  garage,  lit  It,  and  hurried 
back.  As  he  approached  the  truck  with  the 
lighted  lantern,  the  automobile  in  whic];i 
plaintiff  was  being  carried  as  a  passenger, 
traveling  on  Sunset  boulevard  in  the  same 
direction  that  the  trvuA  bad  been  going, 
collided  with  the  rear  end  of  the  truck,  re- 
sulting in  the  injuries  to  plaintiff. 

At  the  time  of  the  accident,  the  truck  was 
In  the  possession  and  control  of  one  Foulks, 
under  a  written  lease  from  defendant,  or 
conditional  sale  contract,  bearing  date  June 
20,  1914.  Contemporaneously  with- the  exe- 
cution of  this  lease  defendant  and  Foulks 
had  entered  into  another  written  agreement, 
hereinafter  referred  to  as  the  "contract  of 
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employment,"  wherein  defendant  Is  referred 
to  as  tbe  first  party  and  Foulks  as  the  sec- 
ond party,  and  which,  so  far  as  Is  necessary 
to  an  understanding  of  the  questions  here 
presented,  after  redtlng  that  defendant  la 
desirous  of  securing  the  services  of  an  aato- 
truck  and  driver,  and  that  Foulks,  as  the 
lessee  of  the  Gramm  truck,  Is  desirous  of  se- 
curing a  steady  and  permanent  contract  for 
the  employment  of  himself  and  his  truck, 
provides  as  follows: 

"That  said  second  party  shall  use  and  drive 
said  autotruck  in  the  service  of  said  first  party 
at  least  ten  hours  per  day  of  each  working  day, 
continuously,  until  all  daima  said  first  party 
has  against  second  party  for  payments  on  lease 
of  said  Gramm  •  •  •  truck  have  been  sat- 
isfied. •  •  •  Second  party  wiU  furnish  all 
gasoline,  oil,  and  grease  necessary  in  the  op- 
eration of  said  autotruck,  and  will  prudently 
use,  care  for,  and  keep  same  in  good  order  and 
repair.  •  •  •  In  case  the  truck  is  held  up 
for  repairs  for  more  than  one  hour  of  any  work- 
ing day,  the  time  which  said  truck  is  held  up  in 
excess  of  one  hour  shall  be  deducted.  *  •  * 
The  entire  responsibility  for  the  operation  of 
the  truck  and  for  any  damage  to  the  truck  or 
to  persons  or  property  throogh  its  operation 
shall  be  with  the  party  of  the  second  part,  who 
alone  shall  be  held  responiiible.  *  *  *  Said 
second  party  shall  at  all  times  keep  said  auto 
truck  insured  against  personal  liability  and  fire. 
*  •  •  Payment  by  first  party  to  second  party 
shall  be  made  $275  per  calendar  month,  from 
which  shall  be  deducted  $175  one  mpntii  and 
$160  the  succeeding  month  (amounts  alternating 
each  month),  said  amounts  so  deducted  to  be  ap- 
plied, first,  on  the  payment  of  rental  and  inter- 
est of  Gramm  truck  and,  second,  on  the  pur- 
chase price  of  the  Garford  truck." 

The  Garford  truck  referred  to  in  this 
agreement  was  another  autotruck  .which  orig- 
inally was  owned  by  defendant,  but  which 
It  had  sold  to  Foulks,  though  the  purchase 
price  had  not  been  paid  at  the  date  of  this 
new  arrangement.  Upon,  this  Garford  truck 
defendant,  early  In  the  year  1914,  had  taken 
out  a  state  license  under  the  state  motor 
vehicle  act 

At  the  same  time  that  defendant  and 
Foulks  entered  Into  their  written  contract  of 
employment,  they  executed  their  lease  or 
conditional  sale  contract  whereby  defendant 
leased  the  Gramm  truck  to  Foulks.  This 
agreement,  which  was  also  In  writing,  de- 
clares that  Foulks  agrees  to  pay  defendant, 
as  rental,  a  certain  sum  for  the  Gramm 
truck.  In  equal  amounts  of  $125  per  month 
on  the  20th  day  of  each  month,  to  and  In- 
cluding April  20,  1916,  and  a  further  sum, 
in  certain  monthly  Installments,  for  the  Gar- 
ford truck  and  for  certain  Items  for  repairs 
and  Insuvance.  The  agreement  further  pro- 
vided that — 

"When  said  hirer  shall  fail  to  pay  said  rentals 
or  said  interest  or  any  part  thereof  in  the 
manner  and  at  the  time  above  specified,  or  fail 
to  keep  or  perform  any  of  the  agreements  or 


conditions  contained  in  this  contract,  or  when- 
ever said  coal  company  shall  think  it  neces- 
sary in  order  to  be  secure  against  loss,  although 
no  breach  of  this  contract  has  been  committed 
by  said  hirer,  with  or  without  legal  process,  the 
said  coal  company  may  demand,  take,  and  re- 
possess said  autotruck  {the  Gramm  track],  not- 
withstanding anything  herein  contained." 

It  was  further  agreed  that  Foulks,  at  his 
expense,  should  pay  all  state,  county,  and 
city  taxes  and  licenses,  and  keep  the  auto- 
truck Insured  against  liability  and  fire  to  an 
amount  not  less  than  $2,750.  Then  follows 
a  provision  to  the  effect  that  If  Foulks  shall 
perform  all  the  conditions  of  the  lease  and 
make  all  payments,  he  shall  have  the  priv- 
ilege of  purchasing  the  Gramm  truck  from 
defendant  for  $1.  and,  upon  the  execution 
of  a  bill  of  sale  title  should  vest  In  him. 

At  or  about  the  time  when  the  written 
agreements  were  executed,  the  metallic  plate 
upon  which  was  inscribed  the  license  num- 
ber for  the  Garford  truck  was  transferred  to 
the  Gramm  truck,  and  remained  fasten- 
ed thereto  up  to  and  Including  the  time  of 
the  accident.  This,  presumably,  was  done 
or  caused  to  be  done  by  defendant  In  con- 
formity with  the  requirements  of  section  8 
of  the  state  motor  vehicle  act  of  1913  (Stats. 
1913,  p.  643). 

Defendant's  sole  right  to  the  Gramm  truck 
was  by  virtue  of  a  lease  to  it  under  a  writ- 
ten conditional  sale  contract  with  one  Col- 
year,  by  whom  the  truck  was  owned  In  the 
first  Instancy  and  who  had  executed  to  de- 
fendant a  conditional  sale  contract  similar, 
mutatis  mutandis,  to  that  which  defendant 
gave  to  Foulks. 

Foulks  had  an  independent  calling.  He 
was  In  the  transfer  and  delivery  business. 
In  that  business  he  used  autotrucks.  He 
testified  that,  at  the  time  of  the  accident, 
and  in  connection  with  his  business,  he  was 
making  deliveries  for  persons  other  than 
defendant.  He  hired  the  driver  Terry  and 
the  helper  Cunningham.  He  kept  the  Gramm 
truck  on  his  brother-in-law's  premises  when 
it  was  not  In  use.  Though  defendant  in- 
sured the  truck,  Foulks  paid  the  premium 
by  permitting  defendant  to  deduct  it  from 
his  monthly  wage.  Foulks,  after  ascertain- 
tag  on  the  morning  of  each  day  where  the 
various  deliveries  were  to  be  made,  selected 
the  routes  of  travel.  Terry  received  bis  or^ 
ders  from  Foulks,  and  no  one  else;  and 
whatever  Foulks  said  to  Terry  the  latter  did. 

The  court,  of  its  own  motion,  after  giving 
correct  definitions  of  the  terms  "servant" 
and  "tadependent  contractor,"  and  stating 
that  if  Foulks  was  an  independent  contrac- 
tor and  Terry  and  Cunningham  were  his 
servants  and  not  defendant's  plaintiff  could 
not  recover.  Instructed  the  Jury  that  if  the 
written  agreements  were  signed  and  deliv- 
ered by  the  parties  thereto,  the  law  presumes 
that  they  were  delivered  on  the  day  they 
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bear  date,  to  wit,  June  20,  1914;  that  they 
are  genuine  and  not  sham,  and  were  in 
force  prior  to  and  at  the  time  of  the  acd- 
deut;  an4  that  these  presnmptions,  while 
satisfactory  if  uncontroverted,  are  not  con- 
ctasive.  The  court  further  instructed  the 
Jury  that  if  they  found  that  these  written 
agreements  were  genuine  and  in  force  at  the 
time  of  the  accident,  and  Oiat,  in  carrying 
them  out,  Foulks  selected  and  hired  the  men 
v?ho  were  in  charge  of  the  truck  at  the  time 
of  the  accident,  fixed  their  duties,  and  had 
sole  control  over  the  details  of  their  work, 
and  that  at  that  time  they  were  performing 
some  dnty  for  Foulks,  then  the  plaintiff 
would  not  he  entitled  to  recover.  Also  that 
if  the  Jury  found  that,  under  and  by  virtue 
of  the  contract  relations  between  defendant 
and  Foulks  at  the  time  of  the  accident,  the 
latter  was  in  the  employ  of  the  defendant 
for  the  purpose  of  using  the  truck  in  mak- 
ing deliveries  for  def«idant,  at  such  times 
and  to  such  places  as  it  should  direct,  and 
that  he  had  the  right  to  determine  and  con- 
trol the  manner  or  method  and  details  of 
the  operation  of  the  truck  in  making  such 
deliveries — being  responsible  to  the  defend- 
ant only  for  the  making  of  deliveries  at  the 
time  and  places  designated  by  it,  but  not  for 
the  method  of  making  the  same-^and  that 
Foulks  had  the  right  to  operate  the  truck 
either  by  himself  or,  at  his  election,  through 
some  other  person  whom  he  might  select 
and  employ  for  that  purpose,  and  that  at  the 
time  of  the  accident  Terry  had  been  'so  se- 
lected and  employed  by  him,  and  was  then 
operating  the  truck  under  his  direction  and 
control  as  to  the  manner  of  its  operation, 
then  Foulks  was  an  Independent  contractor, 
and  Terry  was  not  the  servant  of  defendant, 
but  was  the  servant  of  Foulks,  and  defend- 
ant would  not  be  req;)onsible  for  any  neg- 
ligent act  or  omission  of  Terry.  Respondent 
contends  that  In  giving  these  instructions 
the  court  erred. 

Plaintiff  requested,  but  the  court  refused, 
an  instruction  to  the  effect  that  the  only 
right  which  the  defendant  acquired  under 
the  contract  of  employment  between  itself 
and  Foulks  was  that  of  an  employer  of 
Foulks  and  the  Gramm  truck;  that  the  duty 
of  carrying  a  red  light  on  the  rear  of  a 
motor  vehicle  is  imposed  as  a  condition  of 
the  "license  or  privilege"  of  operating  such 
vehicle  upon  the  public  highways  of  the 
state ;  and  that  responsibility  for  its  neglect 
cannot  be  avoided  by  authorizing  another 
persos  than  the  licensee  to  operate  it.  The 
court  likewise  refused  an  instruction,  re- 
quested by  plaintiff,  instructing  the  Jury,  as 
a  matter  of  law,  that  the  relation  created 
between  defendant  and  Foulks  by  the  writ- 
ten contract  of  employment  was  that  of  mas- 
ter and  servant  and  not  that  of  contractee 
and    independent    contractor.      Respondent 


datms  that  in  refusing  to  give  these  requested 
instructions  the  court  committed  error. 

For  the  reasons  stated  at  the  beginning  of 
this  opinion,  the  order  granting  the  new 
trial  must  be  reversed,  unless  at  least  one 
of  the  groimds  expressly  assigned  in  this 
court  by  respondent  for  its  aflSrmance  is 
tenable. 

To  support  his  claim  that  the  court  erred 
In  refusing  the  requested  instructions  and 
in  giving  those  which  it  gave  of  its  own 
motion,  respondent  contended  in  the  lower 
court,  as  he  does  here:  (1)  That  because  the 
truck  was  registered  imder  the  state  motor 
vehicle  act  in  defendant's  name,  as  owner 
and  licensee,  it  is  liable,  even  if  Foulks 
were  an  independent  contractor;  (2)  that 
Foulks  was  a  servant  merely  and  not  an  in- 
dependent contractor ;  and  (3)  that  the  court 
erroneously  left  it  to  the  jury  to  construe 
the  documents  and  determine  therefrom 
whether  Foulks  was  a  servant  or  an  inde- 
pendent contractor. 

To  maintain  his  contention  that,  because 
the  license  on  the  Gramm  truck  was  Issued 
in  appellant's  name,  presumably  upon  its 
application  therefor,  the  latter  is  liable,  re- 
gardless of  whether  Foulks  was  appellant's 
servant  or  an  independent  contractor,  re- 
spondent claims  that  where  the  public  has 
given  to  a  licensee  the  privilege  of  using  the 
public  highways,  such  licensee  is  liable  for 
any  injury  resulting  from  the  omission  of 
any  statutory  dnty  imposed  as  a  condition 
to  the  right  to  enjoy  the  privilege — citing  in 
support  of  this  principle,  among  other  cases, 
Lee  V.  Southern  Padflc  Ry.  Cto.,  116  Cal.  97, 
47  Pac.  932,  38  L.  R.  A.  71,  58  Am.  St.  Rep. 
140.  If  this  position  be  tenable,  then  the 
owner  of  a  licensed  automobile  who  may 
have  loaned  it  for  the  day  to  a  friend  Is 
liable  for  any  injuries  proximately  caused 
by  the  friend's  negligence  in  falling  to  ob- 
serve any  one  of  the  numerous  requirements 
of  the  motor  vehicle  act  If  this  be  the  law, 
then,  harsh  as  it  may  be,  ita  lex  scripts 
est,  and  there  Is  nothing  to  do  but  enforce 
it    Is  it  the  law?    We  think  not 

[3,4]  Foulks  was  in  possession  of  the 
truck  under  a  conditional  sale  contract  be- 
tween himself  and  defendant.  Just  as  de- 
fendant, in  its  turn,  under  a  similar  contract 
with  Ck>Iyear,  had  the  right  of  possession  as 
between  Itself  and  Colyear.  We  shall  as- 
sume, however,  that  defendant,  and  not 
Foulks,  was  the  "owner"  of  the  truck  with- 
in the  meaning  of  the  motor  vehicle  act 
(secUon  1  of  the  act  [Stats.  1913,  p.  640]); 
also  that  as  such  owner  it  was  obliged  to, 
as  it  in  fact  did,  apply  for  and  receive  a 
license  (section  3  of  the  act  [Stats.  1913,  p. 
641]);  and  that  it  was  defendant  who 
caused  the  license  plate  to  be  affixed  to  the 
Gramm  truck.  It  is  provided  by  the  'notor 
vehicle  act  that — 
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"Every  motor  vehicle  ♦  ♦  ♦  while  in  use 
shall  carry  during  the  period  from  a  half  hour 
after   sunset   to   a   half  hour   before   sunrise, 

•  •  •  at  the  rear  •  ♦  •  a  lighted  lamp 
exhibiting  one  red  light."  Section  13  of  the  act 
(State.  1913,  p.  646). 

The  act,  however,  does  not  Impose  this 
duty  upon  the  owner  and  licensee  regardless 
of  whether  he  or  some  one  elle  be  in  con- 
trol  of  the  vehicle.  It  Is  this  that  differen- 
tiates this  case  from  those  relied  upon  by 
respondent.     The  language  of  the  aqt  is: 

"No  person  shall  alloio  a  motor  vehicle  owned 
by   him   or  under  kit  control  to  be  operated 

*  *  *  in  violation  of  the  provisions  of  this 
act"  Section  19  of  the  act  ♦  •  *  (Stats. 
1913,  p.  646).    (The  italics  are  ours.) 

We  think  It  evident  that,  by  the  use  of  the 
alternative,  "owned  by  him  or  under  his 
control,"  the  Legislature  intended  to  impose 
the  duty  of  complying  with  the  requirements 
of  the  act  upon  the  owner  when,  and  only 
when,  he  is  in  control  of  the  motor  vehicle, 
personally  or  through  his  servant,  and  to 
Impose  that  duty  upon  some  other  person — 
a  friend  to  whom  the  vehicle  may  have  been 
loaned,  for  instance — when  such  other  per- 
son is  operating  the  vehicle  and  It  is  "under 
his  control."  Aside  from  this  consideration, 
the  language  of  the  act  Is  that  "no  person 
shall  allow,"  etc.  This  word  "allow"  mate- 
rially limits  the  obligation  of  the  owner, 
or  the  person  In  control,  as  the  case  may  be. 
To  allow  is  to  acquiesce  In  or  tolerate. 
Knowledge,  express  or  implied,  Is  essential 
before  one  may  be  guilty  of  either.  Sawyer 
V.  Mould,  144  Iowa,  185,  122  N.  W.  813,  25 
U  H.  A.  (N.  S.)  602.  The  truck  was  in  the 
possession  of  Foulks  as  lessee;  and  if  at 
the  time  of  the  accident  Foulks  was  using 
the  truck  as  an  Independent  contractor  and 
not  as  a  servant  of  defendant,  no  knowledge, 
actual  or  imputed,  that  the  tail  light  was 
out,  could  be  attributed  to  defendant;  and 
in  that  case  it  could  not  be  said  that  de- 
fendant had  "allowed"  any  violation  of  the 
provisions  of  the  motor  vehicle  act.  If  de- 
fendant did  not  "allow"  any  violation  of  the 
requirements  of  the  act,  it  was  not  remiss 
in  the  due  performance  of  any  duty  im- 
posed upon  it  as  a  licensee  of  the  state. 

[5, 6]  Both  of  respondent's  remaining 
points,  assigned  by  him  as  reasons  for  the  af- 
firmance of  the  order,  appear  to  be  grounded 
upon  the  assumption  that  the  nature  of  the 
relation  between  defendant  and  Foulks  at 
the  time  of  the  accident  must  be  determined 
solely  from  the  written  agreements,  partic- 
ularly the  written  contract  of  employment. 
We  think  this  an  erroneous  assumption.  We 
think  that  the  nature  of  Foulk's  relation  to 
defendant  at  the  time  of  the  accident, 
whether  that  of  an  independent  contractor 
or  servant,  must  be  determined  not  alone 
from  the  terms  of  the  written  contract  of 
'unployment,  but  from  the  subsequent  con- 


duct of  each,  known  to  and  acquiesced  in 
by  the  other. 

We  are  not  interested  in  the  contracts  be- 
tween defendant  and  Foulks,  or  the  right 
of  either  to  enforce  the  same,  save  in  so  far 
as  such  contracts  may  afford  evidence  as  to 
the  nature  of  the  true  relation  between 
them  at  the  very  time  of  the  accident  For 
here  the  vital  question  is:  What,  at  the  time 
of  the  accident,  was  the  actual  relation  be- 
tween defendant  and  Foulks?  Was  their 
relation  at  that  time  that  of  contractee  and 
Independent  contractor,  or  master  and  serv- 
ant? Regardless  of  what  may  have  been 
their  written  agreement  six  months  before 
the  accident,  they  unquestionably  had  the 
right  to  rescind  it,  or,  by  express  verbal  con- 
sent or  by  conduct  mutually  acquiesced  In, 
wholly  to  disregard  it,  or  to  modify  it,  and 
create  the  relation  of  contractee  and  Inde- 
pendent contractor,  if,  originally,  their  re- 
lation had  been  that  of  master  and  servant 
So  that  if,  with  or  without  the  written  agree- 
ment, defendant,  at  the  time  of  the  accident, 
had  the  right  to  control  and  direct  Foulks 
in  respect  to  the  manner  in  which  the  work 
was  to  be  done,  then  the  relation  of  master 
and  servant  existed.  And,  conversely,  if.'wlth 
or  without  the  written  agreement,  defendant, 
at  the  timS  of  the  accident,  did  not  have  the 
right  to  control  and  direct  Foulks  in  respect 
to  the  mode  and  manner  in  which  the  work 
should  be  done,  the  latter  was  an  independ- 
ent contractor,  for  the  negligence  of  whose 
servants  defendant  would  not  be  liable. 

[7, 8]  We  do  not  think  tliat  the  relanon  of 
master  and  servant,  and  none  other,  is  con- 
clusively established  by  the  written  contract 
of  employment.  But  even  if  It  were,  that 
would  not  prevent  the  parties  from  changing 
that  contractual  relation  and  establishing 
another.  Where  the  parties  to  a  written 
contract  of  employment,  by  mutual  consent 
inferred  from  their  subsequent  conduct, 
have  modified  their  contract  and  have  acted 
upon  it  as  thus  modified,  it  is  valid,  in  the 
modified  form,  to  the  extent  and  during  the 
period  it  was  so  acted  upon  and  carried  out 
As  between  a  third  party  and  either  ,party 
to  the  contract,  such  change  or  modification 
unquestionably  could  be  shown  by  parol.  In 
an  action  between  a  party  to  a  contract 
and  a  third  party,  the  rule  that  parol  evi- 
dence cannot  be  received  to  contradict  or 
vary  a  written  contract  does  not  apply,  as 
the  estoppel  on  which  the  rule  rests  must 
be  mutual,  and,  since  the  third  person  is 
not  bound  by  the  contract  as  written,  nei- 
ther is  his  adversary  in  the  action.  Stran- 
gers to  the  contract  are  at  liberty  to  show 
that  the  written  instrument  does  not  dis- 
close the  full  or  true  character  of  the  rela- 
tion between  the  contracting  parties.  And 
if  a  stranger  to  the  contract  be  thus  at  lib- 
erty, when  contending  vrtth  a  party  to  the 
contract,  the  latter  must  be  equally  free  to 
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sbow  the  true  relation  between  himself  and 
the  one  with  whom  he  has  contracted.  Both 
must  be  bound  by  this  conventional  rule  of 
law,  or  neither.  Dunn  v.  Price,  112  Cal.  40, 
44  Pae.  854.  Accordingly,  it  has  been  held 
that,  in  an  action  of  this  character,  while, 
prima  facie,  the  relation  of  the  parties  to  a 
written  contract  of  employment  is  that  which 
is  expressed  by  the  terms  of  their  writing, 
nevertheless,  in  order  to  determine  their  true 
relation,  such  contract  should  be  considered 
In  view,  not  only  of  the  circumstances  under 
which  it  was  made,  but  of  the  conduct  of 
the  parties  while  the  work  is  being  per- 
formed. Klages  v.  Gillette-Heraog  Co.,  86 
Minn.  468,  90  N.  W.  1116.  It  is  competent 
for  the  plaintliF  In  such  an  action  to  show 
that,  as  a  matter  of  fact,  the  parties  to  a 
■written  contract  creating  the  relation  of 
contractee  and  independent  contractor  had 
put  a  dlfterent  construction  upon  it  by  their 
conduct,  and  that  the  defendant  has  in  fact 
exercised  a  supervision  and  control  over  the 
work  in  Its  details  inconsistent  with  the  pre> 
Bumed  character  of  the  other  party  to  the 
contract  as  an  Independent  contractor. 
Powell  V.  Construction  Co.,  88  Tenn.  692,  13 
S.  W.  691,  17  Am.  St.  Rep.  925;  Klfiges  ▼. 
GiUette-Herzog  Co.,  supra;  1  Bailey  on  Per- 
sonal Injuries,  i  39.  This  being  the  rule, 
the  converse  must  be  equally  true;  and  It 
is  competent  for  one  sued  as  a  master  for 
the  negligence  of  his  alleged  servant,  where 
a  written  contract  between  them  bears  evi- 
dence of  that  relation,  to  show  that  as  a 
matter  of  fact,  he  and  his  alleged  servant, 
by  their  conduct,  put  a  different  construc- 
tion upon  their  contract  and  treated 
each  other  as  contractee  and  Independent 
contractor.  For  these  reasons  we  hold  that 
the  nature  of  the  relation  between  defendant 
and  Foulks  at  tb»  time  of  the  acddent  was 
not  determinable  solely  from  the  written 
contract  of  employment,  but  from  all  the 
evidence  in  the  case,  particularly  that  which 
bore  upon  the  question  as  to  whether,  at 
that  time,  defendant  was  assuming  the  right 
to  control  and  direct  Foulks  respecting  the 
manner  in  which  the  work  should  be  exe- 
cuted by  him.  As  to  this  the  evidence  was 
conflicting.  We  hold,  therefore,  tlrnt  whether 
defendant  and  Foulks  were,  respectively, 
master  and  servant  or  contractee  and  Inde- 
pendent contractor,  was  a  mixed  question  of 
law  and  fact,  and  that  it  was  for  the  Jury 
to  determine,  under  proper  instructions,  the 
real  relation  of  Foulks  to  defendant  at  the 
time  of  the  accident.  Greenberg  v.  West- 
ern Turf  Ass'n,  148  CaL  126,  82  Pac.  684, 
113  Am.  St.  Rep.  216;  Bropby  v.  Bartlett, 
lOA  N.  Y.  632,  15  N.  E.  368.  This  is  pre- 
cisely what  the  court  did.  And  if  all  the 
evidence  in  the  case — that  aliunde  the  writ- 
ings as  well  as  the  writings  themselves — 
was  sufficient  to  Justify  a  finding  that  the 
rotation  between  defendant  and  Foulks  was 


that  of  contractee  and  Independent  contrac- 
tor, respondent  cannot  complain  that  this 
question,  as  a  mixed  question  of  law  and 
fact,  was  left  to  the  Jury  to  determine.  That 
there  was  sufficient  evidence  to  Justify  such 
a  finding,  we  have  no  doubt 

The  accepted  doctrine  is  that,  where  the 
essential  object  of  the  employment  is  the 
performance  of  work,  the  relation  of  mas- 
ter and  servant  does  not  exist  unless  the  em- 
ployer retains  the  right  to  direct  the  mode 
and  manner  in  which  the  Job  shall  be 
done;  or,  in  other  words,  not  only  what 
shall  be  done,  but  how  it  shall  be  done. 
Labatt's  Master  and  Servant,  §  64 ;  Western 
Indemnity  Co.  v.  Pillsbury,  172  Cal.  807,  159 
Pac.  721.  "The  chief  consideration  which 
determines  one  to  t>e  an  independent  con- 
tractor is  thcYact  that  the  employer  has  no 
right  of  control  as  to  the  mode  of  doing  the 
work  contracted  for."  Green  v.  Soule,  145 
Cal.  96,  99,  78  Pac.  337,  339.  He  is  deemed 
to  be  the  master  who  has  the  supreiiie 
choice,  control,  and  direction  of  the  servant, 
and  whose  wiU  the  servant  represents,  not 
merely  in  the  ultimate  result  of  the  work, 
but  in  all  the  details.  The  legal  test  for  the 
determination  of  the  question  is  stated  by 
Thompson  as  follows: 

"An  independent  contractor,  within  the  mean- 
ing of  this  role,  is  one  who  renders  service  in 
the  course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is 
accomplished.  The  contractor  must  answer  for 
his  own  wrongs  and  the  wrongs  committed  in 
the  course  of  the  work  by  his  servants."  1 
Thompson  on  Negligence,  {§  621,  622. 


Foulks  exercised  an  independent  occupa- 
tion. Be  was,  to  use  his  own  words,  in  the 
transfer  and  delivery  business.  There  was 
evidence  that  defendant  did  not  exercise, 
or  assume  the  right  to  exerdse,  any  authori- 
tative control  over  Foulks  as  to  how  his 
truck  should  haul  the  loads.  Foulks  deter- 
mined what  route  the  deliveries  suould  take. 
Terry  and  Cunningham  were  his  servants. 
Defendant  exercised  no  control  over  them 
or  the  truck,  so  far  as  the  driving  or  meth- 
od of  taking  the  loads  to  their  destination, 
or  the  general  care  of  the  truck  and  its 
equipm^it,  were  concerned;  nor  did  It  as- 
same  to  exercise  any.  It  did  not  hire  the 
driver  or  helper,  and  had  no  power  to  dis- 
charge them.  The  driver  and  his  helper  were 
paid  by  Foulks  with  his  money,  though  it 
seems  that  at  times  the  money  for  one  oi 
the  other  of  these  men  was  furnished  by  de- 
fendant; but  the  evidence  shows  that  this 
was  done  as  a  matter  of  accommodation  to 
Foulks.  We  thinks  there  is  ample  evidence 
to  sustain  a  finding  that  Foulks  represented 
defendant  only  as  to  the  result  of  the  work 
his  truck  did — the  delivery  of  the  loads  at 
their  respective  destinations — and  not  as  to 
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ttie  manner  of  the  performance  of  the  work. 
The  driver  of  the  truck  and  his  helper,  by 
dellTerlng  the  loads,  caused  them  to  be 
dumped  in  heaps  at  their  respective  desti- 
nations. This,  In  its  essence,  was  a  "result," 
as  much  as  If,  being  a  building  contractor, 
Foulks  had  orderly  arranged  steel,  brick, 
and  mortar  so  as  to  produce  a  stately  struc- 
ture. Upon  the  facts  as  alwve  stated,  Foulks 
was  not  the  servant  of  defendant,  but!  an 
independent  contractor,  for  whose  negli- 
gence defendant  was  not  responsible.  Burns 
V.  Michigan  Paint  Co.,  152  Mich.  613,  116 
N.  W.  182,  16  L.  R.  A.  (N.  S.)  816;  Foster 
V.  Wadsworth,  168  111.  614,  48  N.  E.  163; 
Jahn's  Adm'r  v.  McKnlght  &  Co.,  117  Ky 
655,  78  S.  W.  862;  Drlscoll  v.  Towie,  181 
Mass.  416,  63  N.  E.  922;  Western  Indem* 
nlty  Co.  v.  Pillsbury,  supra.    ■ 

,  Respondent  argues  that  Foulks  was  a  serv- 
ant and  not  an  independent  contractor  be- 
cause: (a)  Under  the  lease  contract  or  con- 
ditional sale  agreement  between  Foulks  and 
defendant,  the  latter  had  the  right  at  any 
time,  and  for  no  reason  other  than  its  own  un- 
trammeled  will,  to  terminate  the  lease  con- 
tract, and  thus  indirectly  terminate  the 
contract  of  employment;  and  (b)  the  con- 
tract of  employment  provides  for  the  person- 
al services  of  Foulks,  in  that  it  requires  him 
to  drive  the  truck. 

[J]  The  contract  of  employment  did  not 
expressly  give  to  defendant  the  right  to  dis- 
charge Foulks.  Nor  did  the  other  contract — 
the  so-caUed  lease  contract — give  to  defendant 
.the  right  to  terminate  the  lease  ot  tbo 
truck  merely  because  the  manner  whereby 
Foulks  was  performing  his  contract  of  em- 
plojTnent  might  not  be  satisfactory  to  de- 
fendant The  so-called  lease  contract  pro- 
vides that  It  might  be  terminated  by  de- 
foidant  if  the  latter  shall  deem  it  necessary 
to  do  so  in  order  to  secure  it  against  loss, 
that  is,  loss  under  that  particular  contract 
However,  even  if  the  contract  .of  employment 
bad  given  defendant  the  right  to  terminate 
it  at  any  time  It  chose  to  do  so,  it  would 
not  necessarily  follow  that  the  relation  be- 
tween it  and  Foulks  was  that  of  master  and 
servant.  Though  the  fact  that  a  contract 
provides  that  the  employer  may  discharge 
the  other  party  at  any  time  is  a  circumstance 
that  may  be  considered  in  determining  the 
relation,  and,  in  a  doubtful  case,  may  be- 
come an  Important  circumstance,  still  It  Is 
not  a  controlling  factor.  It  is  not  a  "mas- 
ter fact" — it  does  not  lead  necessarily  to  the 
conclusion  that  the  person  employed  to  do 
work  is  not  an  independent  contractor.  Gall 
V.  Detroit  Journal  Co.,  191  Mich.  405,  168  N. 


W.  36;  New  Albany,  etc.,  Co.  v.  Co<^er,  131 
Ind.  363,  30  N.  E.  294;  Thomas  v.  Altoona, 
etc.,  Ry.  Co.,  191  Pa.  361,  48  Atl.  215.  For 
failure  satisfactorily  to  accomplish  the  re- 
sults contracted  for,  a  contractee  may  dis- 
charge the  contractor.  Yet  such  right  to 
discharge  the  contractor  does  not  necessarily 
give  the  contractee  the  right  to  interfere 
with  the  manner  the  contractor  may  choose 
to  use  to  accomplish  the  results  contracted 
for. 

[10, 11]  Assuming,  though  not  conceding, 
that  the  written  contract  of  employment 
contemplated  that  Foulks  should  personally 
drive  the  truck,  the  fact  remains  that  Foulks 
did  employ  others  to  drive  it  and  deliver 
the  loads;  that  these  other  persons  received 
their  orders  and  directions,  as  well  as  their 
pay,  from  him  and  not  from  defendant; 
and  that  defendant  acquiesced  in  this  course 
of  conduct.  And  even  If  Foulks  himself  had 
been  required  to  drive  the  truck,  it  would 
not  necessarily  foUow  that  he  was  a  serv- 
ant and  not  an  independent  contractor. 
See  Gall  v.  Detroit  Journal  Co.,  supra.  The 
fact  ia  there  were  many  circumstances  ad- 
duced at  the  trial,  none  of  an  absolutely 
controlling  nature,  but  each  pointing  to  the 
character  of  the  employment — some  squint- 
ing at  the  relationship  of  master  and  serv- 
ant and  others  at  that  of  contractee  and  in- 
dependent contractor.  For  this  reason  dif- 
ferent and  discordant  inferences  were  de- 
ducible  from  the  attending  circumstances,  so 
that  the  question  became  one  f<»  the  Jury, 
under  proper  instructions. 

11 2J  Furthermore,  the  doctrine  of  respon- 
deat superior  applies  only  where  the  relation 
of  master  and  servant  is  shown  to  exist  be- 
tween the  wrongdoer  and  the  person  sought 
to  be  charged  with  the  result  of  the  wrong, 
at  the  time  and  in  respect  to  the  very  trans- 
action out  of  which  the  injury  arises. 
Foulks  was  In  possession  of  the  truck  as 
lessee,  or  purchaser  under  a  conditional 
sale  contract.  Upon  blm  alone,  under  the 
terms  of  his  contract  with  defendant,  rested 
the  obligation  to  take  care  of,  house,  and  re- 
pair the  truck.  At  the  time  of  the  accident 
the  truck,  which  had  been  in  a  repair  shop 
for  certain  repair  work,  was  being  taken 
from  the  repair  sh<H>  to  the  place  where 
Foulks  habitually  kept  It  overnight  At 
that  time  the  truck  was  not  being  used  in 
the  service  of  defendant.  At  that  time 
Foulks  was  the  only  master  In  whose  busi- 
ness the  driver  and  his  helper  were  engaged. 

Order  reversed. 

We  concur:    8LOANB,  J ;   THOMAS,  J. 
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DOTI^B  T.  BRADSQAW  et  aL 
(Oiv.  2800;  S.  V.  8000.) 


(District  Court  of  Appeal,  First  District,  Di- 
Tision  2,  California.  May  22,  1919.  On  Re- 
hearing in  Supreme  Court,  in  Bank.  July 
21,  1919.) 

1.  BxcEPnons,  Bnx  of  ®=>56(4)— Siqnatube 
— TiMB  FOB  Presentation  of  Enobossed 
Bill. 

Order  relieving  appellants  from  effect  of 
failure  to  have  bill  engrossed  within  ten  days 
after  original  proceeding  was  Talid,  though 
made  after  expiration  of  six-month  period  lim- 
ited by  Code  Civ.  Proc.  §  473,  where  proceed- 
ings for  obtaining  such  relief  were  commenced 
within  such  period. 

2.  Appeal  and  Ebbob  «=»1024(6)— FiNDnras 
OF  Tbial  Cotjbt— Review. 

An  order  of  the  lower  court  based  on  con- 
flicting affidavits  must  be  sustained  on  appeal. 

8.  BouNDABrES  ®=s>46(3) — ^Aqbeed  Location. 
Where  there  was  uncertainty  as  to  true 
location  of  boundary  line  between  lots,  a  dis- 
pute regarding  it,  possession,  and  payment  of 
taxes  for  period  required  to  establish  adverse 
possession,  the  agreed  line  became  in  law  the 
true  line  between  the  properties,  regardless  of 
the  accuracy  of  the  agreed  location  as  made  to 
appear  by  subsequent  survey  or  measurement. 

4.  QuiETiHO  TiTLK  «=>86(1)— PiSADzno  Ti- 
tle AND  Possession. 
An  allegation  in  a  suit  to  quiet  title  that 
the  plaintiff  is  the  owner  of  the  land  in  pos- 
session of  it  is  sufficient,  even  though  plain- 
tiff's right  of  recovery  depends  upon  whether 
or  not  there  was  an  agreed  boundary  line. 

6.  AdVKBSE  P088ESSIOR  4s»fl6(l)  —  AOBBED 
BoUNDABISa. 

In  action  to  quiet  title  by  one  daiming  by 
adverse  possession,  question  of  whether  or  not 
plaintiff's  original  entry  was  by  virtue  of  an 
agreement  for  a  l>oundary  line  has  no  bearing 
upon  the  character  of  his  adverse  possession  up 
to  such  line. 

6.  Boundaries  ^s>35(3)— Evidence  —  Ma- 

TEBIALITT. 

In  an  action  to  quiet  title,  evidence  of  sur- 
veyors as  to  the  location  of  the  measured  bound-- 
ary  line  is  immaterial,  where  there  is  an  agreed 
Iioundary  line. 

On  Rehearing  in  Supreme  Court 

7.  Appeal  and  Ebbob  "©=>873  (1)— Obdebb  of 
Trial  Coubt— Conclusiveness  on  Appeal. 

Order  of  trial  couM:  relieving  appellants 
from  effect  of  failure  to  have  bill  of  exceptions 
engrossed  within  ten  days  after  original  pro- 
ceeding, although  made  after  the  expiration  of 
the  six-month  period  limited  by  Code  Civ.  Proc. 
I  473,  was  not  void ;  and,  where  no  appeal 
was  taken  therefrom,  is  conclusive  on  appeal 
from  the  judgment. 
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Suit  by  John  M.  Doyle  against  R.  H.  Brad- 
sbaw  and  otbers.  A  decree  for  plaintiff  is 
affirmed  by  the  Appellate  Court,  and  the  Su- 
preme Court  denies  a  petition  for  rebearing. 


Appeal    from    Superior    Court, 
County ;  Stanley  A.  Smitb,  Judge. 


Alameda 


Elston,  Clark  &  Nichols,  of  Berkeley,  for 
appellants. 

Dixon  L.  PblUlps,  of  Hanford,  for  respond- 
ent 

BBITTAIN,  J.  [1, 1]  The  defendants  ap- 
peal from  a  decree  quieting  plaintiff's  title  to 
a  lot  on  the  south  side  of  University  avenue, 
east  of  Mtlvia  street,  in  the  city  of  Berkeley. 
At  the  outset  respondent  contends  appellants' 
bill  of  exceptions  should  not  be  considered, 
because  it  is  claimed  it  was  not  engrossed 
within  ten  days  after  it  was  settled.  The 
delay  In  tbe  engrossment  of  the  bill  was 
caused  by  the  fact  that  on  the  proceedings 
for  its  settlement  the  court  ordered  the  trans- 
cript of  the  reporter's  notes  as  to  certain 
matters  to  be  Incorporated  In  the  bill.  The 
reporter  who  bad  taken  the  evidence  at  tbe 
trial  bad  left  the  city  of  Oakland,  no  report- 
er's transcript  bad  been  prepared,  and  bis 
notes  were  not  available.  Within  six  months 
from  the  original  proceedings  on  the  settle- 
ment of  tbe  bill,  with  an  affidavit  showing 
diligence  on  tbe  part  of  tbe  appellants  to 
ascertain  the  whereabouts  of  the  missing  re- 
porter, a  notice  of  motion  was  served  and 
filed,  upon  which  motion  the  court  on  Au- 
gust 16,  1918,  after  the  expiration  of  tbe 
six  months'  period  limited  by  section  473 
of  the  Code  of  Civil  Procedure,  made  an  or- 
der In  terms  relieving  tbe  appellants  from  tbe 
effect  of  their  failure  to  have  the  bill  en- 
grossed within  ten  days  after  tbe  original 
proceeding.  In  opposition  to  the  making  of 
the  order,  an  affidavit  was  presented  on  be- 
half of  the  respondent  showing  the  reporter 
was  In  Oakland  until  shortly  before  the  orig- 
inal proceeding.  It  is  argued  the  appellants 
should  have  anticipated  that  the  transcript 
would  be  required.  While  the  relief  sought 
was  not  granted  until  after  the  expiration  of 
the  time  limited  in  the  Code  section,  the  pro- 
ceeding was  commenced  within  that  time. 
This  procedure  has  been  approved.  Baker  v. 
Borello,  131  Cal.  617,  63  Pac.  914.  The  order 
of  the  court  was  made  on  conflicting  affida- 
vits, and  must  therefore  be  sustained.  Doak 
V.  Bruson,  152  Cal.  19,  91  Pac.  lOOl. 

Tbe  parties  claim  from  a  common  source  of 
title.  The  land  actually  in  dispute  is  a  nar- 
row strip  lying  along  the  eastern  boundary 
of  the  plaintiff's  lot  designated  as  lot  13.  The 
defendants  own  the  adjoining  lot.  No.  12,  on 
tbe  east.  Doyle,  tbe  plaintiff,  first  received 
a  deed  to  tbe  property  in  1879  and  went  into 
possession  under  that  deed.  Later  tbe  prop- 
erty was  sold  for  delinquent  taxes  to  Simon 
Flschel,  who  then  owned  lot  12.  Piscbel 
made  a  quitclaim  deed  of  lot  13  to  Doyle  in 
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1889,  under  which  he  conveyed  whatever  he 
acquired  under  the  tax  deed.  Doyle  built  a 
house  on  lot  13  40  years  ago,  and,  except  be- 
tween 1880  and  1889,  while  It  was  In  the  pos- 
session of  his  tenant,  he  lived  on  the  property 
from  the  time  the  house  was  built  until  his 
testimony  was  given  in  this  suit.  After  re- 
ceiving the  quitclaim  deed  from  Flschel, 
Doyle  paid  all  taxes  assessed  upon  lot  13. 

In  1890  a  dispute  arose  between  Doyle  and 
Flschel  as  to  the  location  of  Doyle's  house, 
which  extended  to  the  eastern  boundary  of 
his  lot.  Flschel  moved  the  house,  and  Doyle 
sued  him  to  quiet  title.  The  suit  was  settled 
by  a  payment  by  Flschel  to  Doyle.  The  latter 
then  built  his  bouse  up  to  the  eastern  line  of 
lot  13,  and  built  a  fence  along  that  line  with 
Fischel's  knowledge,  and  to  the  cost  of  which 
fence  Flschel  contributed. 

[3-5]  The  fence  line  so  established  was  at 
all  times  after  1890  recognized  by  the  parties 
as  the  division  Une  between  lots  12  and  13. 
These  facts  meet  all  the  requirements  of  an 
agreed  boundary,  there  having  been  uncer- 
tainty of  the  true  location  of  the  line,  a  dis- 
pute regarding  it,  and  possession  and  the  pay- 
ment of  taxes  for  the  period  required  to  es- 
tablish adverse  possession.  Clapp  v.  Church- 
ill. 164  Cal.  745,  130  Pac.  1061.  In  such  a 
case  the  agreed  line  becomes  in  law  the  true 
line  between  the  properties,  regardless  of  the 
accuracy  of  the  agreed  location  as  made  to 
appear  by  subsequent  survey  or  measurement. 
Price  V.  De  Reyes,  161  Cal.  484,  119  Pac. 
893;  Schwab  v.  Donovan,  165  Cal.  363,  132 
Pac.  447;  Sllva  v.  Azevedo  (Sup.)  173  Pac 
929;  Stanlford  v.  Trombly,  28  Cal.  App.  Dec. 
959.1  The  appellant  contends  that  the  estab- 
lishment of  such  an  agreed  boundary  rests  in 
estoppel,  and  relies  upon  the  cases  holding 
that,  where  estoppel  Is  relied  upon,  it  must 
be  pleaded  by  the  plaintiff.  In  a  suit  to  quiet 
title  the  allegation  that  the  plaintiff  is  the 
owner  of  the  land  and  in  possession  of  it  is 
sufficient.  Souter  v.  Maguire,  78  Cal.  543,  21 
Pac.  183;  Gray  v.  Walker,  157  Cal.  381,  108 
Pac.  278.  The  plaintiff  alleged  and  proved  ad- 
verse possession  of  lot  13  up  to  the  agreed 
line.   The  question  of  whether  or  not  his  orlg- 


'  Rehearing  granted   by   Supreme  Court  June  23, 
1919.     185  Pae.  — . 


inal  entry  was  by  vlrtneof  the  agreement  for 
the  boundary  line  had  no  bearing  upon  the 
character  of  his  adverse  possession.  It  Is  con- 
tended that  the  finding  of  occupancy  of  the 
land  by  the  plaintiff  was  outside  of  the  issues. 
The  complaint  allied  ownership  and  posses- 
sion of  lot  13  by  the  plaintiff.  The  evidence 
showed  and  the  court  found  the  division  line 
between  lots  12  and  13  to  be  in  accordance 
with  the  agreement  of  the  parties  when  the 
location  of  the  line  was  uncertain. 

[6]  On  the  trial  a  motion  was  granted  strik- 
ing out  the  evidence  of  the  surveyors  as  to 
the  location  of  the  measured  line.  If  there 
was  an  agreed  line,  under  the  rule  of  Price 
V.  De  Reyes,  the  location  of  the  measured  Une 
was  immaterial,  and  there  was  no  error  In 
striking  out  the  evidence. 

in  the  closing  brief  of  the  appellants  it  is 
argued  it  was  not  shown  the  plaintiff  had 
paid  taxes  on  the  land  up  to  the  fence.  In 
the  complaint,  and  in  the  findings,  in  addi- 
tion to  the  description  by  called  distances,  the 
plaintiff's  lot  was  described  as  lot  No.  13,  in 
block  No.  1,  etc.,  and  the  plaintiff  testified 
without  objection  that  he  bad  been  in  posses- 
sion and  had  paid  aU  taxes  on  the  lot  occu- 
pied by  him  up  to  the  division  fence. 

The  Judgment  is  afiSbrmed. 

We  concur:    IiANGDON,  P.  J.;  HAVEN,  J. 

On  Rehearing  In  Supreme  Court 

PER  CURIAM.  [7J  With  relation  to  what 
is  said  in  the  opinion  as  to  the  consideration 
of  the  bill  of  exceptions,  it  is  sufficient  to  say 
that  It  is  conceded  that  no  appeal  was  taken 
by  respondent  from  the  order  'relieving  the 
appellants  from  any  possible  effect  of  their 
failure  to  engross  the  biU  within  the  ttme 
prescribed.  The  order  certainly  was  not  void, 
and  is  conclusive  on  this  appeal.  See  Ryer 
V.  Rio  Land  &  Imp.  Co.,  147  Cal.  462,  82  Pac. 
68.  We  express  no  view  as  to  the  correct- 
ness of  what  is  said  in  the  opinion  on  this 
subject 

The  petition  for  rehearing  tn  this  court  is 
'  denied. 

All  concur,  except  MELVIN,  J.,  and  0I<- 
NET,  J.,  absent 
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WEIGHERS   T.  DEHAH..     (CHt.   2791.) 

(District  C!oQrt  of  Appeal,  First  District,  Di- 
vision 2,  California.  June  12,  1919.  B«- 
bearing  Denied  by  Supreme  €!oart  Auf.  11, 
1919.) 

1.  Landlord  ard  TxifAirr  «s948(2)  —  Dam- 

AOBS— iRBOnCIEIIOT    OV  EVIDENCK. 

In  action  by  bote!  lessee  against  lessor  for 
breach  of  covenant  because  of  inadequate  heat- 
ing facilities,  etc.,  evidence  tbat  some  patrons 
had  left  the  hotel,  but  not  showing  what  portion 
of  lessee's  losses  were  due  to  the  causes  of 
which  he  complains,  field  to  sustain  an  award  of 
only  nominal  damages. 

2.  Tbial  «=»397(2)— FiNDiNoe— Niokbbitt. 

In  action  by  a  botd  lessee  against  the  lessor 
for  failure  to  provide  proper  heating  facilities, 
court's  conclusion  that  appellant  lessee  was  en- 
titled only  to  nominal  damages  rendered  unnec- 
essary an  express  finding  regarding  the  ade-. 
quacy  of  the  heating  plant. 

3.  Affsai,  and  Ebrob  «S91071(6)— Habiclbss 
Ebbob— Findings. 

A  judgment  will  be  sustained  though  the 
trial  court  failed  to  find  on  a  material  issue, 
unless  a  finding  in  appellant's  favor  on  that  is- 
sue would  require  a  reversaL 

Appeal  from  Superior  Ck>urt,  City  and 
County  of  San  Francisco;  Daniel  G.  Deasy, 
Judge. 

Action  by  A.  3.  Weichers  against  Elmo 
Dehall,  administrator,  etc  Judgment  for 
plalntur  for  nominal  damages  only,  and  he 
appeals.    Affirmed. 

Arthur  H.  Barendt,  of  San  Francisco  (Wil- 
liam Klein,  of  San  Francisco,  of  counsel),  for 
appellant 

Albert  J.  Sherer,  Bobert  Young,  and  Ingall 
W  Bull,  all  of  Los  Angeles  (Henry  T.  Gage 
and  W.  I.  Foley,  both  of  Los  Angeles,  of 
counsel),  for  respondent. 

BRITTAIN4  J.  The  plaintiff  appeals  from 
a  Judgment  In  hiS'  favor  for  damages  In  the 
sum  of  %1  in  a  suit  in  which  trial  by  Jury 
was  waived,  npon  a  cause  of  action  of  the 
lessee  of  a  portion  of  a  building  in  San  Fran- 
cisco, for  hotel  purposes,  for  breach  of  an 
express  covenant  of  the  lease  and  of  claimed 
Implied  covenants.  The  record  Is  voluminous, 
and  since  the  Judgment  must  be  sustained  no 
purpose  will  be  served  by  an  extended  recital 
of  facts.  It  Is  enough  to  say  that  since  the 
lease  was  for  hotel  purposes,  the  appellant 
claims  there  was  an  implied  covenant  that 
the  heating  and  hot  water  plants  should  be 
adequate  for  the  use  to  which  the  building 
was  to  be  devoted.  It  Is  claimed  the  evi- 
dence shows  that  neither  the  heating  nor  hot 
water  plant  was  adequate,  and,  because  there 
was  no  direct  and  express  finding  upon  the 
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Issue  of  adequacy  that  tiie  Judgment  must  be 
reversed. 

On  behalf  of  the  respondent  It  is  contended 
the  rule  of  Implied  covenants  does  not  go  to 
the  extent  claimed  by  the  appellant,  and  that 
the  evidence  upon  the  question  of  adequacy 
was  conflicting;  further,  that  a  finding  to 
the  effect  tbat  the  heating  plant  was  install- 
ed and  ready  for  use  when  the  lessee  entered 
Into  possession  sufBdently  met  the  issue  of 
adequacy. 

After  the  lease  was  executed,  the  landlord 
leased  a  portion  of  the  ground  floor  of  the 
building  to  other  tenants,  who  Installed  an 
autotruck  repair  shop.  There  was  evidence 
to  the  effect  that  the  operation  of  the  repair 
shop,  by  reason  of  vibration  and  noises  as 
well  as  by  the  filtration  of  smoke  and  noi- 
some gases  Into  the  hotel,  constituted  such  an 
Injury  to'  the  leasehold  as  to  amount  to 
a  constructive  eviction  under  the  implied 
covenant  for  quiet  possession.  The  finding 
of  the  court  and 'the  conclusions  of  law  sup- 
port the  position  of  the  appellant  in  regard 
to  this  matter. 

There  was  an  express  covenant  In  the 
iease,  the  substance  of  which  was  that  If  the 
hot  water  tank  of  the  building  should  be 
found  to  be  inadequate,  the  landlord  would 
Install  a  second  hot  water  tank.  Plaintiff 
demanded  the  installation  of  such  a  tank. 
At  the  time  of  trial  it  had  not  been  Installed. 
The  court  found  that  the  defendant  had  of- 
fered to  Install  the  tank,  and  that  his  offer 
bad  not  been  accepted.  On  behalf  of  the  ap- 
pellant It  is  argued  that  under  the  covenant 
when  demand  was  made  for  the  Installation 
of  the  tank,  the  duty  of  the  landlord  to  make 
the  installation  was  fixed,  and  thn  he  should 
be  held  liable  for  damages  by  reason  of  his 
failure. 

F1]  The  questions  of  law  and  fact  present- 
ed upon  the  matters  Involved  in  the  forego- 
ing statement  are  argued  at  length  in  the 
briefs.  On  behalf  of  the  appellant  it  is  most 
strongly  urged  that  upon  his  proof  of  Injury 
he  was  entitled  to  substantial  damages,  and 
that  the  ?1  awarded  him  was  wholly  Inade- 
quate. There  was  evidence  that  some  room- 
ers left  the  hotel,  that  others  Insisted  on  hav- 
ing their  rooms  changed  from  a  point  over 
the  autotruck  shop  to  other  parts  of  the  ho- 
tel, and  that  one  possible  patron  of  the  hotel 
refused  to  take  a  room  there  because  of  the 
conditions  of  which  complaint  was  made. 
There  was  also  evidence  that  by  reason  of 
those  conditions  the  plaintiff  bad  been  com- 
pelled to  reduce  the  price  charged  for  certain 
of  the  rooms  ^n  the  hotel.  There  Is  no  evi- 
dence concerning  the  price  placed  upon  any 
rooms  by  the  lessee,  nor  the  reduced  price, 
nor  the  number  of  rooms  Involved  in  the  re- 
duction of  the  price.  There  is  no  evidence 
that  there  were  not  other  vacant  rooms  in  the 
hotel,  nor  anything  upon  which  to  base  even 
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InferentiaUy  the  amount  of  damages  suffered 
by  the  plaintiff.  In  such  a  case  nominal 
damages  only  may  be  awarded.  The  suit  Is 
upon  the  contract  and  not  In  tort.  "The 
amount  of  recovery  was  not  to  be  left,  upon 
general  principles,  to  the  'sound  discretion' 
or  'dispassionate  Judgment'  of  the  Jury.  It 
is  an  action  to  recover  the  actual  and  proxi- 
mate damages  caused  to  plaintiff  by  failure 
of  defendant  to  perform  his  contract.  Where 
there  is  a  legal  measure  of  damages,  the  Jury 
must  determine  the  amount  as  a  fact ;  oUier- 
wise  the  law  which  so  measures  the  damages 
would  be  of  no  avail."  1  Sutherland  on 
Damages,  2.  "It  is  often  said  to  be  a  parai- 
mount  principle  that  the  person  injured  shall 
receive  compensation  commensurate  with  his 
injury,  and  no  more.  By  reason  of  the 
breach  of  his  contract,  if  he  did  break  it,^  the 
defendant  here  became  liable  for  tha  full 
amount  of  damages  which  resulted  'natural- 
ly' (that  is.  In  usual  course  of  things)  and 
proximately  from  the  breach.  These  were  to 
be  proved  with  reasonable  certainty.  The 
particulars  of  damage  were  so  far  capable  of 
ascertainment,  and  upon  the  plaintiffs  was 
'imposed  the  obligation  of  proving  them.  The 
matter  should  not  have  been  left  to  the  con- 
jectures of  jurymen."  Parke  v.  Frank,  76 
Cal.  364,  369,  17  Pac.  427,  429. 

The  rule  announced  in  Parke  v.  Frank  has 
never  been  questioned  In  this  state,  nor,  so 
far  as  the  court  is  advised,  in  any  otheii 
state.  Damages,  13  Cyc.  214,  and  cases  cited 
in  the  note.  In  the  appellant's  brief  the  only, 
evidence  called  to  the  attention  of  the  court 
on  this  subject  is  contained  in  a  letter  ad- 
dressed to  the  landlord  by  the  attorney  for 
the  tenant,  In  which  upon  the  basis  of  the 
number  of  rooms  in  the  hotel  at  fixed  prices 
per  room,  less  an  arbitrary  deduction  of  10 
per  cent,  for  vacancies,  it  was  computed  the 
net  income  of  the  hotel  should  have  been 
f2,19C  per  month.  Following  this  computa- 
tion is  the  statement : 

"This  is  what  Mr.  Weichers  should  take  in 
from  this  hotel  if  it  were  in  proper  condition, 
located  as  it  is  on  the  main  artery  of  the  city. 
As  you  know,  his  income  has  ranged  from  $1,- 
000.00  to  $1,200.00  a  month.  The  largest 
month  he  ever  had  was  $1,600.00.  In  other 
words  he  has  been  running  behind  from  nine  hun- 
dred to  a  thousand  dollars  a  month.  Some- 
where in  these  figures  a  basis  of  adjustment 
must  be  reached." 

In  the  absence  of  any  evidence  upon  the 
subject,  it  cannot  be  assumed  that  but  for  the 
conditions  of  which  the  appellant  complains 
there  would  have  been  no  vacancies  other 
than  the  arbitrarily  fixed  10  per  cent.  There 
is  some  evidence  which  would  Indicate  that  a 
portion  of  the  failure  of  the  lessee  to  receive 


what  he  ought  to  have  received  from  the 
building  was  due  to  other  causes  than  any 
default  upon  the  part  of  the  landlord.  The 
trier  of  the  facts  would  not  have  been  justified 
in  guessing  what  portion  of  the  $900  to  |1,- 
000  a  month  the  hotel  proprietor  was  losing 
was  due  to  causes  of  which  he  complained, 
nor  without  any  basis  of  measure  to  render  a 
Judgment  for  unproved  and  speculative 
profits. 

[2,  3]  In  view  of  the  entire  lack  of  evidence 
of  the  amount  of  damages  resulting  natural- 
ly and  proximately  from  the  claimed  breach- 
es of  the  lease,  the  conclusion  of  the  court 
that  the  plaintiff  was  entitled  to  damages  in 
the  sum  of  $1,  based  on  findings  in  favor  of 
the  plaintiff,  rendered  unnecessary  an  ex- 
press finding  on  the  adequacy  of  the  heating 
plant.  Even  though  the  trial  court  fails  to 
find  upon  a  material  issue  unless  a  finding  in 
favor  of  the  appellant  upon  that  issue  would 
work  a  reversal,  the  Judgment  will  be  sus- 
tained. "The  rule  is  that  If  all  material  Is- 
sues are  not  found  upon,  a  reversal  will  not 
be  ordered,  unless  the  findings  on  those  is- 
sues in  favor  of  the  appellant  would  entitle 
him  to  a  Judgment.  Morrison  v.  Stone,  103 
Cal.  94  [37  Pac.  142];  Gould  v.  Adams,  108 
Cal.  365  [41  Pac.  408]."  Blochman  v.  Spreck- 
els,  135  Cal.  664,  67  Pac.  1061,  67  L.  B.  A. 
213.  "Although  findings  are  required  upon 
all  material  Issues,  a  Judgment  will  not  be 
reversed  for  want  of  a  finding,  unless  It  shall 
appear  there  was  evidence  before  the  court 
from  which  it  was  required  to  make  a  finding 
which  would  countervail  Its  other  findings." 
Bliss  V.  Sneath,  119  CaL  628,  51  Pac.  849. 

In  this  case.  If  the  court  should  adopt  the 
theory  of  the  appellant  that  there  was  an  Im- 
plied covenant  that  the  heating  plant  should 
be  adequate,  and  the  facts  warranted  a  find- 
ing that  the  heating  plant  was  entirely  in- 
adequate and  the  lessee  had  sustained  injury 
thereby,  in  the  absence  of  evidence  from 
which  the  measure  of  damage  for  that  injury 
could  be  ascertained,  he  would  be  entitled 
only  to  a  judgment  for  nominal  damages  un- 
der the  rule  announced  in  Parke  v.  Frank, 
supra. 

Criticism  is  directed  in  appellant's  brief  to 
certain  other  findings,  but  they  fall  within 
the  same  rule  as  that  applied  to  the  absenca 
of  the  finding  on  Inadequacy  of  the  heating 
plant.  If  they  were  in  any  degree  defective, 
and  appellant's  contentions  in  regard  to  them 
could  be  sustained,  still  there  was  no  evi- 
dence to  warrant  a  judgment  for  more  than 
nominal  damages. 

The  judgment  is  afllrmed. 

We  concur:  LANGDON,  P.  J.;  HAV- 
ENS, J. 
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CITT  OF  ORANGE  v.  CLEMENT,. City 
Treasurer.    (Cir.  3056.) 

(IMstrict  Court  of  Appeal,  Second  District,  Divi- 
sion  1,  Califoroia.     Jane  9,  1919.) 

1.  Municipal   Cobporations  $=>89— Action 

OP  BOABD  OF  TBUSTEES— NeCESSITT  OF  NO- 
TICE—SPECIAL  Meetinob. 
Where  no  written  notice  of  a  special  meet- 
ing of  the  board  of  trustees  of  a  municipal  cor- 
poration was  delivered  to  any  member  of  the 
board,  and  one  member  was  absent,  the  meeting 
and  all  proceedings  therein  were  void,  in  view 
of  Municipal  Corporation  Act,  {  868. 

2.  Municipal  Cobpobations  (3=>89  — Boabd 
OF  Tbustees— Special  Meeting  Without 
Notice  —  KATmoATioK  of  Void  Pboceed- 

INOS. 

Where  a  munidpal  board  of  trustees  at  a 
special  meeting,  invalid  because  of  want  of  writ- 
ten notice,  resolved  to  purobase  certain  lots, 
such  action  could  not  be  ratified  at  a  subsequent 
legally  constituted  meeting;  the  proceedings  at 
the  first  meeting  being  not  merely  defective,  but 
absolutely  void. 

8.  Municipal  Cobpobations  €=»85— Action 
OF  Board   of  TBuerrEES  —  Sufficibnct  of 
Resolution. 
ProoeedtaigB   before  a   municipal  board   of 
trustees  purporting  to  ratify  its  action  at  a  pri- 
or illegal  meeting  in  authorizing  the  purchase 
of  land  and  directing  a  warrant  to  be  drawn  in 
payment,  held  insufficient  in  itself  to  authorize 
the  purchase  of  the  property,  or  to  constitute 
the  adoption  of  an  original  order  for  the  pay- 
ment of  the  specified  amount. 

Mandamus  by  the  City  of  Orange,  a  munic- 
ipal corporation,  against  W.  E.  Clement,  as 
treasurer  of  the  City  of  Orange.  Petition 
for  peremptory  writ  denied,  and  altematire 
writ  discharged. 

W.  R.  Garrett,  City  Atty.,  of  Orange,  and 
Scarborough  &  Forgy,  of  Santa  Ana,  for  peti- 
tioner. 

F.  O.  Dramm,  of  Orange,  and  Head  &  Bu- 
tan,  of  Santa  Ana,  for  respondent 

CONRBY,  P.  J.  Mandamus.  Assuming 
the  facts  to  be  those  stated  In  the  petition 
tiled  by  plaintiff  herein,  an  alternative  writ 
of  mandate  was  issued  reQuiring  that  the  de- 
fendant, as  treasurer  of  the  city  of  Orange,  a 
city  of  the  sixth  class,  pay  out  of  the  city 
hall  fund  of  the  city  of  Orange  a  certain  war- 
rant for  the  sum  of  ?3,150  in  payment  for 
certain  lands  alleged  to  have  been  purchased 
by  the  city  to  be  used  as  a  city  hall  site,  or 
show  cause  why  he  did  not  pay  the  same. 

The  complaint  alleged  that  on  March  3, 
1919,  at  a  special  meeting  of  the  plaintiff's 
board  of  trustees,  duly  called  to  consider  cer- 
tain offers  and  proposals  to  sell  to  the  plaintiff 
suitable  lots  for  the  stated  purpose,  a  resolu- 
tion was  duly  adopted  by  the  vote  of  four 


(188  p.) 

members  of  said  board,  the  fifth  member 
being  absent,  which  resolution  determined 
that  the  city  should  purchase  certain  de- 
scribed lots  at  a  stated  price,  and  which  reso- 
lution was  duly  approved  and  published; 
that  on  April  14,  1919,  at  a  regular  monthly 
meeting  of  the  board  of  trustees,  a  resolu- 
tion was  adopted  which,  after  reciting  the 
adoption  and  publication  of  the  former  reso- 
lution and  that  no  objection  had  been  made 
thereto  and  .that  no  request  for  a  referendum 
thereon  had  been  presented  or  filed,  ordered 
that  the  warrant  be  drawn;  that  said  wac- 
rant  was  drawn  and  presented  to  the  defend- 
ant, who  refused  to  pay  the  same;  that  at 
an  adjourned  regular  meeting  of  the  board  of 
trustees  duly  held  on  April  30,  1919,  said  re- 
fusal of  the  treasurer  to  pay  said  warrant 
was  reported  to  the  board,  and  thereupon  a 
resolution  was  duly  adopted  by  unanimous 
vote  of  the  four  members  then  present,  rat- 
ifying and  confirming  all  proceedings  of  the 
board  for  the  purchase  of  said  lots,  and  dl- 
recting  that  proceedings  be  taken  to  compel 
defendant  to  pay  the  warrai\t;  that  at  a 
special  meeting  of  said  board  duly  called  and 
held  on  May  15,  1919,  at  which  all  members 
of  the  board  were  present  and  voting,  a  reso- 
lution was  unanimously  adopted  demanding 
the  payment  of  said  warrant  and  instruct- 
ing that  the  city  attorney  present  the  war- 
rant to  the  defendant  and  demand  payment 
of  the  same;  that  such  demand  was  made, 
but  defendant  refused  to  make  the  demanded 
payment 

[1]  In  his  answer  to  the  petition,  defend- 
ant denied  that  any  sx>ecial  meeting  of  the 
board  of  trustees  was  held  on  March  3,  1919, 
to  consider  said  offers  or  proposals,  or  for 
any  purpose,  and  denied  that  at  any  meet- 
ing of  said  board  of  trustees  any  resolution 
was  adopted  as  alleged  In  the  paragraph  of 
the  petition  referring  to  said  meeting  of 
March  3,  1919.  Evidence  was  heard  by  this 
court  upon  the  Issue  so  raised.  From  such 
evidence  it  appears,  and  this  court  finds,  that 
no  written  notice  of  said  alleged  special  meet- 
ing of  March  3,  1919,  was  delivered  to  any 
member  of  the  board  of  trustees,  and  that 
one  member  of  the  board  was  absent  from 
the  alleged  meeting.  This  being  so,  it  fol- 
lows that  said  meeting  and  all  proceedings 
thereof  were  void.  Municipal  Corporations 
Act,  §  868;  Stats.  1883,  p.  268;  Deering's  Gen. 
Laws,  1915  Ed.  p.  1121. 

[2]  Counsel  for  petitioner  contend  that, 
even  If  the  meeting  and  resolution  of  March 
3,  1919,  are  void,  the  warrant  nevertheless 
is  valid  by  reason  of  the  resolution  of  April 
14,  1919,  adopted  at  a  regular  meeting  of 
the  board;  that  the  board  of  trustees  had 
power  at  such  regular  meeting  to  ratify  the 
former  proceedings,  and,  at  all  events,  had 
power  at  that  time  to  purchase  the  property 
and  order  that  a  warrant  issue  to  pay  the 
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purcbase  price.  This  contention  cannot  be 
sustained  on  the  ground  that  It  was  a  rati- 
fication of  former  proceedings.  Those  pro- 
ceedings were  not  merely  defective  action  oc- 
curring at  a  legally  constituted  meeting ;  they 
were  absolutely  void,  and  were  no  action  at 
all  on  the  part  of  the  dty  or  any  authorized 
agency  thereof. 

[3]  In  order  to  constitute  authority  for  the 
Issuance  of  the  warrant  in  question,  the 
resolution  of  April  14,  1919,  must  first  be 
held  to  be  sufficient  In  Itself  as  an  original 
proceeding  for  the  purchase  of  the  property 
and  as  an  original  order  for  the  payment  of 
the  amount  specified.  But  this  resolution  did 
not  contain  any  language  purporting  to  con- 
stitute a  present  determination  that  the 
city  acquire  land  for  city  hall  purposes  or  at 
all.  It  is  wholly  without  those  elements  of 
legislative  action  which  must  precede  the 
acquisition  of  property  for  purposes  like 
those  here  proposed.  There  being,  there- 
fore, no  legal  ground  for  the  Issuance  of  the 
warrant,  the  defendant  was  justified  in  his 
refusal  to  make  the  demanded  payment. 

The  i)etitlon  for  a  peremptory  writ  is  de- 
nied, and  tbe  alternative  writ  is  discharged. 

We  concur:    SHAW,  J.;  JABII38,  3. 


PATTERSON  GLASS  CO.  v,  THOMAS  et  aL 
(Civ.  1971.) 

(District  C!oDTt  of  Appeal,  TbM  District,  Cal- 
ifornia.    June  12,  1919.) 

1.  Injonction  <8=9ll8(3)'—  Inducing  Em- 
PL0T£a  TO  Brbaoh  Contbact— Notice  or 

CONTBACT— PUCADINO. 

In  an  action  by  an  employer  to  enjoin  third 
persons  from  indudng  employes  to  breach  their 
contract  of  employment,  complaint  held,  as 
against  a  genertd  demurrer,  to  sufficiently  al- 
lege that  defendants  had  knowledge  that  a  con- 
tract of  employment  existed. 

2.  Injunction  «=>118(3)  —  Inducing  Eu- 
flot£s  to  Bbeach  Contbaot— Conspikact 
—Pleading. 

In  an  action  to  enjoin  members  of  a  labor 
tmion  from  inducing  plaintiff's  employes  from 
breaching  their  contracts,  complaint  held  to  suf- 
ficiently allege  that  defendants  conspired  togeth- 
er for  the  purpose  of  inducing  the  employes  to 
break  their  contract,  and  were  engaged  in  an  ef- 
fort to  induce  them  to  abandon  their  emplo.v- 
ment. 

3.  Injunction  €=»63— Inducing  Employ^  to 
Bbeach  Contbact— Reuedies. 

An  employer  may  enjoin  third  persons  from 
inducing  employes,  by  threats  or  otherwise,  from 
breaching'  their  contracts  of  employment. 

4.  Injunction  ®=»57  —  Intebfebenck  with 
Contbactb  op  Emplotment. 

The  employment  of  workmen  under  a  con- 
tract by  a  glass  manufacturer  for  the  season 


of  1917  and  1918,  held  subject  to  protection  by 
injunction  against  interference  by  third  persons, 
and  not  an  employment  at  will  of  such  persons, 
although  no  number  of  months  of  the  season 
were  specified,  and  it  was  agreed  that  the  work- 
men could  be  discharged  or  could  quit  on  seven 
days'  notice,  so  that  the  contract  was  termina- 
ble under  Civ.  Code,  i  1999,  at  the  will  of  ei- 
ther party. 

5.  Masteb  and  Servant  €=3339— Intebfeb- 
enck with  Contbactb  of  Ekploticent. 
Although  workingmen  have  the  right  to  or- 
ganize a  union  of  their  craft  for  the  purpose  of 
improving  the  working  conditions  of  the  mem- 
bers of  such  organization,  and  to  maintain  such 
improved  conditions  by  peaceable  /means,  they 
do  not  have  the  right  to  induce  employes,  by 
threats  or  otherwise,  to  break  their  contracts  of 
employment 

Appeal  from  Superior  Court,  San  Joaquin 
County;  George  ^.  Buck,  Judge. 

Suit  by  the  Patterson  Glass  Company 
against  Herbert  Thomas  and  William  Picker- 
ing, Individually  and  as  members  of  the  Na- 
tional Window  Glass  Workers'  Association. 
Judgment  for  defendants,  and  plaintiff  aj;>- 
peals.    Reversed. 

(rordon  A.  Stewart  and  R.  C.  Minor,  both 
of  Stockton,  for  appellant 

Ben  Berry  and  Lawrence  Edwards,  both  of 
Stockton,  for  respondents. 

CHIPMAN,  P.  J.  A  general  demurrer  to 
tbe  amended  complaint  of  plaintiff  was  sus- 
tained, plaintiff  was  given  leave  to  file  a  sec- 
ond amended  complaint,  and,  upon  Its  failure 
80  to  do,  judgment  of  dismissal  was  entered, 
from  which  Judgment  plaintiff  prosecutes 
this  appeal  upon  the  judgment  roll. 

The  sole  question  presented  for  decision  la: 
Does  the  amended  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action? 

The  complaint  alleges: 

That  piaintifF  is  a  California  corporation  do- 
ing business  at  the  city  of  Stockton,  in  San 
Joaquin  county,  being  engaged  in  tbe  business 
of  manufacturing  and  selling  window  glass  and 
operating  a  glass  plant  for  that  purpose.  That 
in  the  operation  of  its  plant  it  is  necessary  that 
plaintiff  should  have  in  its  employ  skilled  arti- 
sans. That  "to  that  end'and  purpose  the  plain- 
tiff entered  into  a  contract  during  the  month 
of  September,  1917,  at  which  time  it  commenced 
the  operation  of  its  plant,  with  approximately 
73  artisans  to  work  for  the  plaintiff  during  the 
season  of  1917-1918,  under  the  terms  of  which 
contract  of  employment  the  plaintiff  agreed  that 
the  said  artisans  could  work  for  the  plaintiff 
during  said  period  of  time,  and  that  so  long  as 
said  artisans  faithfully  discharged  their  duties 
in  the  employ  of  plaintiff,  the  plaintiff  would  not 
discharge  any  of  said  artisans  without  giving  to 
said  discharged  artisans  seven  days'  notice  prior 
to  the  date  when  said  discharge  became  effec- 
tive, and,  in  like  manner,  each  of  said  artisans 
agreed  with  the  plaintiff  that  he  would  not  quit 
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tbe  employ  of  the  plaintiff  during  said  season, 
unless  prior  to  quitting  such  employ  he  gave 
to  the  plaintiff  seven  days'  notice  of  his  inteii- 
tioii  to  leave  the  services  of  the  plaintiff.  That 
the  foregoing  mentioned  artisans  being  insuffi- 
cient in  number  to  meet  the  requirements  of  the 
plaintiff,  it  was  compelled  to  and  did  during  the 
month  of  September,  1917,  enter  into  a  contract 
with  approximately  30  artisans"  in  different 
cities  of  the  United  States  "to  leave  their  homes 
and  come  to  Stockton,  Cal.,  to  work  for  the 
plaintiff  in  its  plant"  That  plaintiff  agreed  to 
pay  their  traveling  expenses  and  said  artisans 
agreed  to  work  for  so  long  a  period  as  would  be 
necessary  to  repay  to  plaintiff,  in  weekly  in- 
stallments, the  moneys  so  advanced  as  traveling 
expenses,  and  that  a  similar  agreement  as  above 
mentioned,  r^arding  seven  days'  notice,  was  en- 
tered into  between  said  artisans  and  the  plain- 
tiff. 

It  Is  tben  alleged: 

That  the  defendant  National  Window  Glass 
Association  'tis  a  voluntary  unincorporated  as- 
sociation of  individuals"  composed  of  workers 
in  the  window  glass  business,  and  that  defend- 
ants Thomas  and  Pickering  are  members  there- 
of. That  its  office  and  principal  place  of  busi- 
nesa  is  in  Cleveland,  Ohio.  "That  the  business 
of  said  association  is  the  collection  of  dues  and 
fines  from  said  members,  the  fixing  of  hours  of 
labor  and  the  compensation  of  said  members. 
*  *  *  That  the  compensation  of  said  mem- 
bers is  based  upon  the  value  of  the  product  pro- 
duced by  their  labor.  That  the  skid  association, 
for  the  purpose  of  increasing  the  sale  cost  of 
glass,  limits  the  production  of  said  glass  by  pro- 
hibiting its  members  from  engaging  as  journey- 
men in  the  manufacture  of  window  glass  ex- 
cept for  such  duration  of  time  in  each  year  as 
may  be  designated  by  the  associatiob.  That  it 
has  been  the  custom  of  said  association  to  limit 
the  annual  output  of  glass  by  refusing  to  permit 
its  members  to  work  for  a  certain  number  of 
months  in  a  year.  That  the  association,  in  the 
fall  of  eadi  year,  fixes  its  scale  of  wages  to  be 
paid  to  its  members  by  employers.  That  until 
said  wage  scale  goes  into  effect  its  members  are 
not  to  perform  any  services  as  journeymen  to  any 
employers.  That  said  association  gave  notice  to 
the  plaintiff  that  it  would  not  permit  its  mem- 
bers to  work  for  plaintiff  prior  to  the  1st  day 
of  December,  1917.  That  the  plaintiff  opened 
its  plant  for  the  manufacture  of  glass  upon  the 
15th  day  of  September,  1917,  and  thereupon  re- 
ceived in  its  employ  a  large  number  of  journey- 
men window  glass  artisans  who  were  members 
of  said  association.  That  no  dispute  exists  be- 
tween the  plaintiff  and  its  employ^  as  to  the 
hours  of  labor  or  compensation,  and  said  em- 
ployes are  satisfied  and  content  with  their  em- 
ployment" 

It  Is  next  alleged: 

That  during  the  month  of  September,  1917, 
"the  defendants  entered  into  a  combination,  fed- 
eration, and  conspiracy  for  the  purpose  of  coerc- 
ing the  plaintiff  to  shut  down  its  plant  and  not 
to  operate  the  same  until  such  time  as  the  said 
defendants  would  consent  thereto;  the  object 
and  purpose  of  said  combination,  confederation, 
and  conspiracy  being  to  limit  the  output  of 
glaas,  restricting  its  manufacture,  and  thereby 


increasing  the  cost  of  production  to  the  consum- 
ing public,  and  out  of  the  increased  cost  so  ma- 
nipulated to  increase  the  wages  of  said  members 
employed  in  the  manufacture  of  window  glass." 
That  defendants,  for  said  purposes,  "are  seek- 
ing to  induce,  procure,  and  entice  the  said  arti- 
sans to  quit  their  employment  with  the  plaintiff, 
without  giving  any  notice  to  said  plaintiff,, 
*  *  *  and  to  that  end  and  purpose  are 
promising  divers  employes  of  the  plaintiff  that 
in  the  event  that  such  employes  abandon  their 
contract  of  employment  with  the  plaintiff,  said 
defendants  will  pay  money  to  said  employte  in 
the  way  of  living  expenses  of  said  employes  to 
the  Ist  day  of  December,  1917,  and  at  said 
last-mentioned  time  will  transport,  at  the  ex- 
pense of  the  defendants,  the  said  employes  so 
abandoning  their  contracts"  to  Eastern  points 
where  they  might  find  employment.  That  the 
acts  of  the  defendants  are  for  the  purpose  of 
rebdering  the  operation  of  plaintiffs  plant  un- 
profitable, and  that  skilled  workmen  are  not 
available  in  California  to  take  the  places  of  any 
employ^  who  may  be  induced  to  leave  plaintiff's 
employment 

It  is  further  alleged: 

"That  it  would  be  extremely  difficult  in  a  suit 
of  law  for  the  plaintiff  to  ascertain  the  amount 
of  compensation  which  would  equalize  the  dam- 
ages sustained  by  it  in  the  enticement  of  its 
employes  from  its  service.  That  said  damages 
would  result  from  the  loss  of  material  and  over- 
head expenses  resulting  from  the  decreased  out- 
put of  the  plant,  depreciation  in  the  value  of 
the  glass  products  by  its  not  being  handled  sea- 
sonably at  the  proper  time,  the  fluctuating  mar- 
ket in  the  sale  of  glass,  and  the  expenses  of  pro- 
curing or  endeavoring  to  procure  other  employes 
to  fill  the  places  of  those  who  are  enticed  from 
its  employment,  and  the  cost  of  transporting 
said  employes  from  Eastern  points  to  Stockton, 
Cal.  That  these  and  other  damages  which  will 
result  to  the  plaintiff  if  the  defendants  are  per- 
mitted to  entice  from  its  employment  its  skilled 
artisans  are  extremely  difficult  to  ascertain,  and 
all  action  at  law  against  said  defendants  would 
not  afford  adequate  relief." 

Also: 

"That  the  plaintiff  is  informed  and  believes 
that  all  of  the  defendants,  save  and  except  the 
National  Window  Glass  Workers'  Association, 
are  insolvent  and  judgment  proof.  That  the 
assets  of  the  National  Window  Glass  Workers' 
Association,  if  any,  are  without  the  state  of 
California,  and  beyond  the  process  of  this  court. 
That  by  reason  of  these  facts,  the  plaintiff  al- 
leges that  it  has  no  plain,  speedy,  or  adequate 
remedy  at  law.  That  said  defendants  threaten 
to  and  will,  unless  restrained  by  ,this  court,  con- 
tinue to  solicit  and  to  entice  plaintiff's  employes 
from  its  employment,  to  the  great  and  irrepa- 
rable injury  of  said  plaintiff." 

The  prayer  is  that — 

Defendants  and  each  of  them  be  "enjoined 

and  restrained  from  knowingly  and  intention- 
ally causing  or  attempting  to  cause,  by  threats, 
offers  of  money,  payments  of  money,  offering  to 
pay  expenses,  or  by  any  like  inducement  or  per- 
suasion, any  employ^  of  the  plaintiff  under  con- 
tract of  hire  to  break  such  contract  to  render 
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service  to  the  -plaintiff  by  quitting  the  plaintifTs 
employment,  or  from  knowingly  and  intention- 
ally caasing,  or  attempting  to  cause,  by  threats, 
offers  of  money,  payments  of  money,  offering  to 
pay  expenses,  or  by  like  inducement  or  persua- 
sion, any  employ^  of  the  plaintiff  to  quit  his 
employment,  or  preventing  or  deterring  them  or 
.  any  of  them  from  rendering  services  to  the 
plaintiff  by  any  like  means,  scheme,  or  plan; 
and  for  such  other  and  further  relief  as  to  the 
court  seems  meet  and  equitable." 

In  support  of  the  order  sustaining  the  de- 
murrer the  respondents  advance  certain  prop- 
ositions: (1)  Attention  is  called  to  the  aver- 
ments of  the  complaint  in  which  It  was  stated 
that  an  agreement  existed  between  plaintiff 
and  its  employ^  that  so  long  as  the  latter 
faithfully  discharged  their  duties  plaintUI 
would  not  discharge  any  of  them  without  giv- 
ing seven  days'  notice,  and  that  the  employes 
agreed  to  give  like  notice  before  quitting  the 
employ  of  plaintiff.  It  Is  hence  claimed  that 
the  only  definite  time  specified  was  for  a 
period  of  seven  days.  Cyc.  Is  quoted  as  fol- 
lows: 

"When  the  complaint  alleges  a  contract  of 
employment  for  a  period  of  time,  no  recovery 
can  be  had  where  there  is  no  evidence  of  a 
contract  for  a  definite  term  of  service."  26 
Oyc.  1585. 

Section  1999  of  the  Civil  Code  Is  then  quot- 
ed, which  reads: 

"An  employment  having  no  specified  term, 
may  be  terminated  at  the  will  of  either  party,  on 
notice  to  the  other.  Employment  for  a  specified 
term  shall  mean  an  employment  for  a  period 
greater  than  <me  month." 

It  Is  contended  that  if  the  period  of  time  Is 
less  than  a  month  the  employment  may  be 
terminated  at  will,  for  the  statute  provides 
first  what  shall  and  what  shall  not  be  consid- 
ered a  "specified  term."  It  is  further  claimed 
that  the  complaint  nowhere  alleges  that  de- 
'fendants  knew  or  were  informed  that  any 
contract  of  employment  existed  between 
plaintiff  and  its  employes,  and  hence  defend- 
ants "had  a  right  to  assume  that  the  employ- 
ment of  the  members  of  defendant  associa- 
tion was  upon  a  contract  of  employment  at 
will." 

It  is  alleged  In  the  complaint  that  certain 
of  plaintiff's  employes  were  contentedly  work- 
ing under  wages  and  conditions  satisfactory 
to  thetu ;  that,  requiring  more  artisans  and 
not  being  able  to  dbtaln  them  in  California, 
plaintiff  sent  to  Eastern  states  and  entered 
into  contracts  with  30  artisans,  by  which  it 
was  agreed  that  they  would  go  to  work  for 
plaintiff  on  the  same  terms  as  the  others  were 
working  under,  and  they  further  agreed  to 
work  until  they  had  by  their  wages  paid  to 
plaintiff  the  money  plaintiff  had  advanced  to 
bring  them  to  California.    And  it  is  alleged: 

That  these  men  will  shortly  arrive  at  Stock- 
ton, "and  that  said  defendants,  conspiring  one 


with  the  other,  threaten  to  and  will,  unless  they 
are  restrained  by  the  order  of  this  court,  induce, 
persnade,  and  entice  said  persons,  by  the  use 
of  money  and  by  threats  and  intimidation,  to 
violate  the  terms  of  their  contract,  and  will  in- 
duce, persuade,  and  entice  said  persons  to 
leave  the  plaintiff's  employ  and  depart  from  the 
state  of  California." 

The  men  who  were"  there  at  work  had  vol- 
untarily entered  into  these  contracts,  and 
were  engaged  in  the  performance  of  their  du- 
ties when  defendants  appeared  upon  the 
scene  and  commenced  their  propaganda  and 
persuasions,  as  alleged  in  the  complaint,  to 
Induce  these  men  to  quit  work,  the  result  of 
which,  If  successful,  would  necessarily  cause 
plaintiff  to  shut  down  its  establishment  and 
cense  Its  productive  actlvitiea.  That  such  an 
injury  may  not  be  adequately  compensated  in 
damages,  but  may  only  be  thwarted  by  Qi- 
Jtmctive  relief.  Is  manifest 

In  closing  their  brief,  defendants,  after  a 
somewhat  extended  examination  of  the  cases 
and  text-books,  Including  the  California 
cases,  state  the  following  as  the  result: 

"(1)  Where  a  third  person  has  knowledge  of 
a  lawful  contract  existing  between  employer 
and  employ^,  to  induce  such  empIoy6  to  break 
his  contract  is  actionable,  whether  done  in  good 
faith  or  not. 

"(2)  Where  the  employment  is  at'  will,  to  ma- 
liciously induce  an  employ^  to  quit  is  actionable, 
but  not  otherwise." 

The  complaint  does  not  specifically  and  In 
terms  charge  knowledge  by  defendants  of 
the  contract  of  employment.  Referring  to 
the  employe  then  at  work,  the  complaint 
(paragraph  V)  states  that — 

Defendants  "are  seeking  to  induce,  procure^ 
and  entice  the  said  artisans  to  quit  their  em- 
ployment with  the  plaintiff,  without  giving  any 
notice  to  said  plaintiff,  and  are  seeking  to  induce 
■them  to  leave  the  employ  of  the  plaintiff,  and 
to  that  end  and  purpose  are  promising  divers 
employes  of  the  plaintiff  that,  in  the  event  that 
such  employes  abandon  their  contract  of  em- 
ployment with  the  plaintiff,  said  defendants  will 
pay  money  to  said  employes  in  the  way  of  liv- 
ing expenses  of  said  employes  to  the  1st  of  De- 
cember, 1917,  and  at  said  last-mentioned  time 
will  transport,  at  the  expense  of  the  defendants, 
the  said  employes  so  abandoning  their  contract 
of  employment  with  the  plaintiff  from  Stockton, 
Cal.,  to  Eastern  points  where  they  might  find 
employment  in  their  respective  trades." 

We  think  that  by  fair  implication  it  suffi- 
ciently appears  that  defendants  knew  that 
the  employes  of  plaintiff  were  working  un- 
der a  contract  with  plaintiff.  An  Inference 
that  they  were  ignorant  of  the  fact  that  a 
contract  existed  Is  Inconsistent  with  the 
averments  of  the  complaint  One  of  the 
points  contended  for  by  defendants  was  that 
the  men  should  not  work  until  December 
Ist  whereas  some  were  then  at  work  and 
others  expected  to  commence  work.  By  seek- 
ing to  Induce  them  not  to  go  to  work  until 
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December  Ist  and  to  cease  work  until  tiiat 
time,  defendants  lend  aid  to  the  Inference 
that  they  knew  they  were  endeavoring  to 
cause  the  employes  to  break  the  existing 
contract  of  employment  u^der  which  they 
were  working. 

The  ads  which  It  was  charged  defendants 
were  committing  seem  to  have  been  directed 
to  bringing  about  a  breach  of  their  contracts 
by  the  employes  In  resi>ect  to  the  express 
terms  of  their  contracts,  and  tills  gives  rise 
to  the  Implication  that  defendants  must  have 
known,  not  only  that  the  employes  were 
working  under  contract  engagements,  but 
that  they  knew  the  terms  of  the  contracts. 
We  do  not  think,  however,  that  It  was  neces- 
sary to  allege  specifltally  what  the  terms 
were.  The  defendants  are  charged  with 
seeking  to  Induce  plaintiffs  employes  to  quit 
work  without  giving  any  notice;  they  are 
promising  to  furnish  the  employee  M^th 
money  to  cover  their  living  expenses  If  they 
would  break  their  contract;  that  they  would 
tnmiflh  them  money  to  pay  their  expenses 
in  retnmlng  to  the  states  from  whence  they 
came.  These  and  like  averments,  admitted 
by  the  general  demurrer,  would  seem  to 
Show  that  defendants  had  knowledge  that 
platntlfl's  employes  were  working  under  ex- 
isting contracts. 

We  confess  some  dlfiSculty  in  determining 
just  what  was  Intended  by  the  Legislature 
1b  the  enactment  of  section  1999  of  the  Civil 
Code.  But,  whatever  the  intention  was  and 
whatever  its  meaning,  it  cannot  be  held  to 
dispute  the  facts,  admitted  by  the  demurrer, 
that  plaintiff's  employes  wer*  Working  imfler 
contract  engagements,  and,  among  other 
things,  had  agreed  not  to  quit  work  without 
giving  seven  days'  notice.  In  addition,  the 
employes  soon  to  arrive  from  the  Bast  were 
tinder  contract  to  work  tmtU  they  had  re- 
paid to  plaintlfF  the  advances  of  money  made 
by  plaintifC  in  transporting  them  to  Califor- 
nia. We  do  not  believe  that  the  section  of 
the  Civil  Code  relied  upon  should  be  given 
a  construction  which  would  Justify  a  court 
of  equity  in  holding  that  these  employes 
were  working  "at  will,"  L  e.,  that  they  could 
quit  work  without  notice  and  without  pay- 
ing plaintiff  its  money  advances.  What  the 
section  may  mean  as  to  the  mutual  relation 
of  employer  and  employe,  it  was  not  intend- 
ed that  third  persons  could  with  impunity 
Induce  the  employee  to  violate  their  contract 
and  thus  evade  the  lawful  right  of  the  em- 
ployer to  their  services.  If  the  section  may 
be  construed,  as  between  employer  and  em- 
ploye, that  the  engagement  was  "at  will," 
it  cannot  mean  that  the  employe  was  work- 
ing at  the  will  of  a  third  person. 

The  questions  here  Involved  have  had  the 
attention  of  the  courts  in  many  cases  and 
under  great  variety  of  circumstances.  Cer- 
tain principles  have  been  settled  with  bttt 
little  disagreement — defendants'  proposition 
183  P.-IS 


that  it  la  actionable  for  a  tiilrd  person,  hav- 
ing knowledge  that  an  employe  is  working 
under  contract,  'to  induce  such  employe  to 
break  his  contract,  may  be  set  down  as  one 
of  these  settled  principles.  Indeed,  some  of 
the  courts  have  held  that  such  acts  are  ac- 
tionable where  lio  contract  for  a  spedfled 
period  exists. 

In  Hltchman  Coal  &  Coke  Co.  v.  Mltdiell, 
245  U.  S.  229,  251,  38  Sup.  Ct.  65,  72  (62  U 
Ed.  260,  li.  R.  A.  1918C,  497,  Ann.  Cas.  1918B, 
461),  the  court  said: 

"Plaintiff,  having  in  the  exercise  of  its  un- 
doubted rights  established  a  working  agrieement 
between  it  and  its  emplo;e8,  with  the  free  as- 
sent of  the  latter,  is  entitled  to  be  protected  in 
the  enjoyment  of  the  resulting  status,  as  in 
any  other  legal  right  That  the  employment 
'was  at  will,'  and  terminated  by  either  part? 
at  any  time,  is  of  no  conseqnence." 

The  writer  of  the  oi>inion  quotes  as  fol- 
lows from  Tmaz  v.  Batch,  239  U.  S.  38,  38, 
36  Sup.  Ct.  7,  9  (60  L.  Ed.  131,  L.  R.  A.  1916D, 
645,  Ann.  Cas.  1917B,  283): 

"It  is  said  that  the  bill  does  not  show  an  em- 
ployment for  a  term,  and  that  under  an  employ- 
ment at  wHl  the  complainant  could  be  discharg- 
ed at  any  time  for  any  reason  or  for  no  reason ; 
4iie  motive  of  the  employer  being  immateriaL 
The  conclusion,  however,  that  is  sought  to  be 
drawn  is  too  broad.  The  fact  that  the  employ- 
ment is  at  the  will  of  the  jiarties,  respectively, 
does  not  make  it  one  at  the  will  of  others.  The 
employe  has  manifest  interest  in  the  freedom 
of  the  employer  to  exercise  bis  judgment  without 
illegal  interference  or  compulsion,  and,  by  the 
weight  of  authority,  the  unjustified  Interference 
of  third  persons  is  actionable,  although  the 
employment  is  at  will"  (citing  many  oases). 

Pursuing  the  subject  the  court  said : 

"In  short,  plaintiff  was  and  is  entitled  to  the 
good  will  of  its  employes,  precisely  as  a  mer- 
chant is  entitled  to  the  good  will  of  bis  cus- 
tomers, although  they  are  under  no  obligation 
to  continue  to  deal  with  him.  The  value  of 
the'  relation  lies  in  the  reasonable  probability 
that  by  properly  treating  its  employes,  and  pay- 
ing them  fair  wages,  and  avoiding  reasonable 
grounds  for  complaint,  it  will  be  able  to  retain 
tbem  in  its  employ,  and  to  fill  vacancies  occur- 
ring from  time  to  time  by  the  employment  of 
other  men  on  the  same  terms.  The  pecuniary 
value  of  such  reasonable  probabilities  is  incal- 
culably great,  and  is  recognized  by  the  law  in 
-a  variety  of  cases"  (citing  cases). 

In  the  Hltchman  Case  the  defense  was  ad- 
vanced that  all  measures  may  be  resorted 
to  If  thpy  are  "peaceable,"  that  is,  if  they 
stop  short  of  physical  violence,  or  coercion 
through  fear  of  It.    The  court  said: 

"In  our  opinion,  any  violation  of  plaintiff's 
legal  rights  contrived  by  defendants  for  the 
purposes  of  inflicting  damage,  or  having  that  as 
its  necessary  effect,  is  as  plainly  inhibited  by 
the  law  as  if  it  involved  a  breach  of  the  peace. 
A  combination,  to  procure  concerted  breaches  of 
contract  by  plaintiff's  employes  constitutes  such 
a  violation"  (dtlng  cases). 
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Slagle  Olasa  A  Mfg.  Go.  t.  Rome,  215  U. 
S.  275,  as  Sup.  Ct.  89,  62  L.  Ed.  286,  Is 
Blmllar  to  the  Hitchman  Case,  and  was  de- 
cided upon  the  authority  of  that  case.  Opon 
the  question  of  employment  "at  will"  the 
case  of  George  Jonas  Glass  Co.  t.  Glass  Blow- 
ers' Ass'n,  77  N.  J.  Bq.  219,  79  Atl.  262,  41 
L.  R.  A.  (N.  S.)  445;  Folsom  v.  Lewis.  208 
Mass.  336,  94  N.  B.  316,  36  E.  E.  A.  (N.  S.) 
787,  are  Instructive. 

We  do  not  think  it  necessary  in  the  present 
case  to  follow  these  cases  in  their  view  as 
to  engagement  "at  will,"  for  here,  we  think, 
were  contracts  which  defendants  had  no 
right,  by  peaceable  or  other  means,  to  cause 
the  employes  to  break.  Our  Supreme  Court 
seems  to  have  held  that  an  employe  may, 
with  or  'Mthout  reason,  stop  work.  If  by  so 
doing  he  does  not  violate  bis  contract,  and 
where  there  are  no  contractual  relations  em- 
ployes may  strike  without  notice.  Parkin- 
son &  Co.  V.  Building  Trades  Council,  164 
Cal.  594,  98  Pac.  1027,  21  L.  R  A.  (N.  S.) 
550;  Pierce  v.  Stablemen's  Union,  156  Cal. 
70,  103  Pac.  324.  Holding,  as  the  learned 
trial  judge  did,  that  no  contract  was  plead- 
ed, he  probably  regarded  the  object  of  de- 
fendants to  be  lawful.  If  so,  we  think  his 
decision  was  without  a  sustaining  premise.  • 

We  quote  from  the  text-books  as  follows: 

"The  doctrine  that  It  is  not  lawful  to  induce 
to  quit  employment  applies  even  in  the  absence 
of  any  contract  to  serve  for  a  fixed  period;  a 
fortiori  does  not  apply  to  inducing  to  quit  em- 
ployment in  violation  of  a  contract  to  serve  for 
a  fixed  period."  Cooke  on  Combination,  Monop- 
olies, and  Labor  Unions,  {  67. 

"Where  a  union  (by  statute  made  liable  to  be 
sued)  or  its  officers  or  members,  intentionally 
and  without  just  cause  or  excuse,  induces  an- 
other's employes  to  quit  his  service  in  breach  of 
their  contracts  of  employment,  he  is  entitled  to 
recover  the  damages  resulting  from  such  tor- 
tious acts,  from  sudi  union,  or  from  such  com- 
bination of  officers  or  members,  and  this  has 
been  held  true  whether  the  means  used  is  peace- 
able persuasion,  or  intimidation,  or  threats,  or 
abusive  language,  or  a  system  of  espionage. 
Procuring  a  brpach  of  such  contracts  is  not  jus- 
tifiable as  legitimate  trade  competition,  and  it  is 
immaterial  that  those  inducing  the  breach  of 
contract  acted  in  good  faith  and  without  ill 
will  toward  the  employer."  Martin  on  Modern 
Laws  of  Labor  Unions,  $  207. 

The  right  to  Injunctive  relief  Is  no  longer 
questioned,  and  it  Is  no  justification  that  de- 
fendants acted  without  ill  will  but  in  good 
faith.  In  pursuance  of  the  provisions  of  the 
constitution  of  the  union  prohibiting  its 
members  from  working  with  nonunion  men; 
the  employer  not  being  aware  of  or  a  party 
to  such  provisions.  • 

"The  rule  applies  where  the  means  to  procure 
the  breach  of  contract  are  mere  molestation  or 
annoyance,  payment  of  money  or  of  transporta- 
tion advances,  abusive  language,  or  violence  or 
threats  of  violence,  and  where  no  justification 
Is  shown  the  rule  is  apphcable,  where  the  meth- 


od employed  to  procuN  the  breadi  of  oontract  is 
persuasion."    Id.  {  209. 

In  Thacker  Coal  &  Coke  Co.  t.  Burke,  59 
W.  Va.  253,  53  S.  E.  161,  5  L.  R.  A.  (N. 
S.)  1091,  8  Ann.  Cas.>885,  It  was  held  that— 

"Persons  who  conspire  to  induce  others  to 
break  a  valid  contract  between  other  persona 
are  liable  to  actions  therefor." 

In  Frank  v.  Herold,  63  N.  3.  Eq.  443,  52 
Atl.  152,  the  court  said: 

"Now,  the  relation  of  master  and  servant  be- 
ing shown  to  exist,  the  law  is  quite  clear  that 
no  person  has  a  right  to  entice  away  another's 
servant.  •  •  •  The  right  of  a  master  to  have 
his  servant  continue  in  his  employ  without  mo- 
lestation •  •  *  is  a  recognized  property 
right." 

Tbia  doctrine  finds  support  in  many  cases, 
among  which  are  the  following:  Brown 
Hardware  Co.  t.  Indiana  Stove  Works,  96 
Tex.  453,  73  S.  W.  800;  Butterfield  T.  Ashley. 
6  Cush.  (Mass.)  249;  Blxby  t.  Dunlap,  56  X. 
H.  456,  22  Am.  Rep.  475;  Hasklns  y.  Royster, 
70  N.  C.  601,  16  Am.  Rep.  780;  Jones  y. 
Blocker,  43  Ga.  331. 

Some  objection  is  made  to  the  complaint 
in  failing  to  state  the  particular  acts  or 
facts  relating  to  the  things  which  it  is  al- 
leged have  been  done  or  that  defendants 
threatened  to  da  The  foregoing,  however, 
disposes  of  the  grounds  on  which,  counsel 
seem  to  agree,  the  trial  court  sustained  the 
demurrer,  and  Is,  we  think,  dedsive. 

Onie  judgment  is  reversed. 

BURNETT,  J.  [1-8]  1  concur  in  the  judg- 
ment and  generally  In  the  opinion  <^  the 
Presiding  Justice.  It  Is  admitted  by  re- 
spondents that — 

"Where  a  third  person  has  knowledge  of  a 
lawful  contract  existing  between  employer  and 
employe,  to  induce  such  employ^  to  break  his 
contract  is  actionable,  whether  done  in  good 
faith  or  not" 

Assuming  that  to  be  the  law,  we  must 
hold  that  the  complaint,  whUe  admittedly 
imperfect,  is  sufBcient  as  against  a  general 
demurrer.  It  does  appear,  as  pointed  out 
in  the  main  opinion,  that  defendants  had 
knowledge  of  the  contract,  although  it  is  to 
be  regretted  that  such  fact  was  not  explicitly 
alleged.  That  the  contract  between  plaintiff 
and  Its  employes  was  and  is  lawful,  of 
course,  does  not  admit  of  doubt  And  that 
It  sufilciently  appears  that  defendants  have 
not  only  conspired  together  for  the  purpose 
of  inducing  the  employes  to  break  such  con- 
tract, but  are  actually  engaged  in  the  effort 
to  induce  them  to  discontinue  and  abandon 
their  employment,  I  think  cannot  be  success- 
fully controverted.  In  my  opinion,  there  is 
much  of  surplusage  in  the  complaLut,  and  I 
feel  satisfied  that  It  is  open  to  attack  on  the 
ground  of  uncertainty  in  certain  particulars. 
But  we  are  called  upon  to  deal  with  the 
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single  qnestion  whetber  It  states  facts  sufS- 
'dent  to  constitute  a  cause  of  action.  Accept- 
ing the  law  applicable  to  the  case  as  stated 
by  respondents  themselves,  It  seems  to  me 
we  must  hold  the  complaint  sufficient.  In 
considering  the  case,  It  is  not  improper  to 
notice  that  the  conduct  of  respondents  relates 
not  only  to  those  artisans  in  the  East  who 
have  contracted  to  work  but  have  not  yet 
entered  upon  their  employment,  but  it  baa 
reference  also  to  the  employes  who  were  ac- 
tually engaged  in  carrying  ont  the  terms  of 
their  employment.  WhUe  it  might  be  doubt- 
ed whetber  the  allegations  of  the  complaint 
are  sufficient  As  to  those  who  have  not  en- 
tered upon  their  emplosrment,  there  is  no 
sudi  doubt  of  the  sufficiency  of  the  com- 
plaint as  to  the  other  class. 

[4]  I  may  add  that.  In  my  opinion,  the 
situation  does  not  call  for  a  dlsciisslon  of 
the  rule  applicable  to  Instances  of  employ- 
ment at  will.  It  appears  that  the  workmen 
herein  were  employed  for  the  season  of  1917 
and  1918.  While  the  number  of  months  of 
the  season  Is  not  specified,  I  think  we  have 
a  right  to  assume  that  it  was  for  a  longer 
period  than  one  month,  and  that  Its  exact 
duration  was  capable  of  ascertainment  and 
proof.  It  is  true  that  there  was  another 
agreement  that  the  employes  would  not 
abandon  their  work  until  certain  advance- 
ments had  been  restored  to  plaintiff,  and 
that  they  would  give  seven  days'  notice  of 
their  Intention  to  quit,  but  this  was  not  in- 
consistent with  the  terms  of  the  contract 
reqnlrlng  them  to  work  during  the  season 
of  1917  and  1918. 

[5}  Of  course,  there  is  no  Intention  herein 
to  question  "the  right  of  workingmoi  to 
organize  a  union  of  their  craft  for  the  pur- 
pose of  Improving  the  working  conditions 
of  the  members  of  such  organization,  and  to 
maintain  such  improved  conditions  by  peace- 
ful means,"  but  we  have  to  take  the  com- 
plaint as  we  find  It,  and  it  appears  therein 
that  defendants  are  violating  the  law,  which 
Is  enacted  for  the  protection  of  all  classes; 
and  whether  the  allegations  can  be  proved  or 
not,  we  must  hold  them  sufficient  to  require 
an  answer. 

I  concur:    HART,  J. 


PLICKINGBR  V.  McKESSON.     (Civ.  2901.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    June  13,  1919.) 

1.  Evidence  {ts»348(:!9— Fobbior  Judquents 
— Glbbk's  Cebtificate. 
In  an  action  on  a  foreign  judgment,  a  cer- 
tificate of  the  clerk  of  the  forei^  court  that 
papers  offered  in  evidence  "are  true  and  cor- 


rect copies"  of  certain  enumerated  records,  "as 
full  and  complete  as  the  same  remains  on  file 
and  of  record  in  my  ofSce,"  will  be  held  suffi- 
cient as  against  an  objection  that  it  fails  to  cer- 
tify "that  the  papers  are  copies  of  the  originals 
on  file  in  this  office." 

2.  Evidence  «=334S(2)— Fobeiqh  Judouent 
— ^Authentication. 
In  an  action  on  a  foreign  judgment,  the  cer- 
tificate of  authentication  of  the  clerk  of  the  for- 
eign conrt  will  not  be  held  insufficient  in  that 
the  words  "county  clerk  of  County  of  P.  and  ex 
officio"  were  erased  from  before  the  words 
"clerk  of  the  district  court  of  said  P.  County," 
where  the  judge  certified  that  he  was  the  clerk, 
and  that  his  signature  was  genuine,  although 
the  clerk  in  his  certificate  to  the  official  charac- 
ter of  the  judge  did  not  erase  such  descriptive 
words,  and  although  such  erasures  were  unex- 
plained. 

8.  Appeai,  and  Ebbob  «=>757(1)— Altebra- 
TivB  Method  of  Appum/— Recoed. 
Where  an  appeal  is  taken  under  the  alter- 
native method,  it  is  incumbent  upon  appellant 
to  point  ont  in  the  record  the  matter  he  relies 
upon  to  support  his  points. 

4.  Evidence  «=3l78(9)  —  Sboondabt  Evi- 
dencb— Absionhent  of  Judoicbni. 
In  an  action  by  an  assignee  of  a  foreign 
judgment,  a  certified  copy  of  an  assignment  of 
the  judgment  as  recorded  in  the  court  where  the 
judgment  was  rendered  was  properly  admitted 
in  evidence,  where  the  evidence  was  undisputed 
that  the  original  assignment  which  had  been 
made  and  delivered  to  plaintiff  was  lost,  and 
that  the  lost  assignment  was  in  the  same  form 
as  the  one  shown  in  the  record. 

Appeal  from  Superior  Court,  Iios  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  Laura  Fllckinger,  administratrix 
of  the  estate  of  I.  N.  Fllckinger,  deceased, 
against  O.  P.  McKesson.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Lucius  M.  Fall,  of  Los  Angeles,  for  appel- 
lant 

P.  S.  McNutt,  of  Los  Angeles,  for  respond* 
ent 

SLOANK,  J.  This  Is  an  action  by  the  as- 
signee on  a  foreign  judgment.  Defendant 
appeals  from  the  Judgment  here  under  the 
alternative  method.  The  only  errors  as- 
signed are  as  to  the  sufficiency  of  the  identi- 
fication and  authentication  of  the  record  from 
the  district  court  of  the  state  of  Iowa,  where 
the  Judgment  sued  on  was  obtained,  and  of 
the  assignment  thereof  to  plaintiff.  We  find 
no  merit  in  the  appeal. 

In  the  first  place,  our  attention  is  called 
to  an  exhibit  in  the  record,  being  marked 
Defendant's  Exhibit  3,  exemplified  abstract 
of  Judgment  In  the  original  suit,  with  certifi- 
cate of  the  clerk  of  the  court  in  which  the 
matter  was  pending  of  the  subsequent  assign- 
ment of  the  Judgment  to  the  plaintiff  here. 
The  facts  therein  set  forth.  If  binding  on  the 
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defendant— ^is  tfiey  appear  to  be,  he  having 
introduced  them  In  evidence — are  sufficient  to 
support  the  judgment  here  appealed  irom. 
But,  aside  from  this,  the  exhibits,  to  the  In- 
troduction of  which  defendant  takes  excep- 
tion, were  sufficiently  proved  and  authenti- 
cated to  admit  them  as  evidence.. 

[1]  The, first  exception  is  to  Plaintiff's  Ex- 
hibit 1,  being  a  certificate  of  the  clerk  of  the 
Iowa  court  to  the  record  supporting  the  orig- 
inal judgment,  ob  the  ground  that  It  falls 
to  certify  "that  the  papers  are  copies  of  the 
originals  on  file  in  this  office."  What  the 
clerk  does  certify  Is  that  the  papers  therein 
enumerated  "are  true  and  correct  copies"  of 
certain  enumerated  records,  "as  full  and  com- 
plete as  the  same  remains  on  file  and  of 
record  In  my  office."  As  the  copies  enumerat- 
ed Include  all  that  is  necessary  to  prove  the 
judgment,  and  are  of  the  records  on  file,  we 
see  no  reas(»i  to  question  the  sufficiency  of 
the  certificate,  so  far  as  the  spedfled  ground 
of  the  objection  goes.  ' 

[2]  The  second  specification  Is  alleged  error 
in  admitting  in  evidence  Plaintiff's  Exhibit  2, 
being  the  certificate  of  authentication,  be- 
cause of  certain  unexplained  erasures.  The 
typewritten  certificate  of,  the  clerk  to  the 
judgment  record,  and  the  certificate  of  the 
judge  to  the  clerk's  attestation,  contain  the 
following  descriptive  words  in  each  reference 
to  the  clerk: 

"I,  J.  N.  Tollinger,  county  clerk  of  the  coun- 
ty of  Pottawattamie,  state  of  Iowa,  and  ex  of- 
ficio derk  of  the  district  court  of  said  Pottawat- 
tamie county,  state  of  Iowa." 

In  these  recitals  the  words  "county  clerk 
of  the  county  of  Pottawattamie,  and  ex 
officio,"  have  been  erased.  This  leaves  these 
certificates  as  relating  alone  to  the  official  in 
question  as  the  "clerk  of  the  district  court  of 
said  Pottawattamie  county."  The  judge  of 
the  district  court  certifies  that  the  signature 
is  the  genuine  signature  of  said  3.  N.  Tollln- 
ger;  that  the  seal  annexed  thereto  is  the  seal 
of  said  district  court ;  that  said  TolUnger,  as 
such  clerk,  Is  the  proper  official  to  execute  the 
said  certificate  and  attestation;  and  that 
such  attestation  is  in  due  form,  etc. 

Section  1905  of  the  Code  of  Civil  Procedure 
provides  that  a  judicial  record  of  a  sister 
state  "may  be  proved  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  clerk  and  seal,  togetlier  with  a 


certificate  of  the  chief  judge  or  presiding 
magistrate  that  the  attestation  is  In  due' 
form."  The  certificates,  therefore,  as  they 
stand,  contain  all  that  Is  necessary  to  the 
authentication  of  the  record.  If  the  certify- 
ing officer  is,  as  described,  the  clerk  of  the 
court,  that  Is  snfficioit  The  matter  erased 
is  mere  surplusage.  The  certlficatlcai  would 
be  good  under  either  state  of  the  facts.  The 
final  certificate  to  the  official  character  of 
the  judge  In  this  exemplification  contains  the 
full  recital  without  erasures,  and  is  signed, 
"J.  N.  Tollinger,  County  Clerk  of  the  County 
of  Pottawattamie,  State  of  Iowa,  and  ex 
officio  Clerk  of  the  District  Court  of  Iowa,  in 
and  for  Pottawattamie  County."  As  the 
certificate  Is  in  due  form  either  way,  the 
erasures  are  immaterial. 

[3, 4]  The  third  assignment  of  error  is  up- 
on the  admission  In  evidence  of  PlalntUTs 
Exhibit  3,  which,  is  in  terms  an  assignment 
by  the  judgment  creditor  of  the  Iowa  judg- 
ment to  the  plalntlfl  here,  before  the  present 
action  was  commenced.  The  exhibit  is  certi- 
fied to  by  the  derk  of  the  Iowa  court  as  being 
a  true  copy  of  an  assignment  of  said  judg- 
ment, "as  the  same  remains  of  record  and  on 
file"  in  his  office.  Appellant's  counsel  states 
in  his  brief  that  this  exhibit  was  admitted  in 
evidence  over  defendant's  objectloa  that  it 
was  Incompetent  and  not  the  best  evidence; 
but  we  find  no  record  of  such,  or  any,  objec- 
tion, either  in  the  appendix  to  appellant's 
brief  or  in  the  reference  given  to  the  re- 
porter's transcript.  This  appeal  being  tak^i 
under  the  alternative  method,  it  is  incum- 
bent on  the  appellant  to  point  out  in  the 
record  the  matter  he  relies  upon  to  support 
his  points.  In  any  evoit,  the  undisputed  evi- 
dence  outside  of  this  record  is  ample  to  show 
that  an  assignment  In  writing,  which  was 
lost,  had  been  made  and  delivered  to  the 
plaintiff  here  before  suit  on  'the  judgment 
was  commenced,  and  the  document  intro- 
duced as  Plaintiff's  Exhibit  S  was  properly 
used  in  evidence  as  the  basis  of  plaintiff's 
parol  testimony  as  to  the  contents  of  the  lost 
assignment;  it  being  testified  by  one  of 
plaintiff's  witnesses  that  the  lost  assignment 
was  in  the  same  form  as  the  one  shown  In  the 
exhibit. 

Judgment  affirmed.  - 


We  concur: 
AS,  J. 


FINLAYSON,  P.  X;  THOM- 
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CTRIST  et  aL  ▼.  VIVE  et  al    (Civ.  2816.) 

(District  Court  of  Appeal,  EMrst  District,  Divi- 
sion 1,  California.    Jane  10,  1919.) 

1.  Apfeai.  and  Ebbob  ®=>1011(1)— Findings 
OF  Pact— CoNixiCTiNG  Evidence. 

A  finding  of  the  trial  court  based  upon  con- 
flicting evidence  is  conclusive  on  appeal. 

2.  Govenantb  <&=342(1)  —  Against  Inouh- 

BKANCES— "SUryEBED." 

"Suffered,"  as  used  in  Civ.  Code.  {  1113, 
relating  to  implied  covenant  against  incum- 
brances "suffered  by  the  grantor,"  implies  rea- 
sonable control,  and  does  not  apply  to  an  in- 
cumbrance not  caused  by  the  act  of  the  party 
nor  within  his  power  to  prevent. 

[£id.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Suffer.] 

Appeal  from  Superior  Court,  Alameda 
County;  T.  W.  Harris,  Judge. 

Suit  by  Wiley  F.  Crist  and  others  against 
Kettle  Fife  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Edward  B.  EUassen,  of  OaUand,  for  ap- 
pellants. 

Roscoe  D.  Jones,  of  Oakland,  for  respond- 
ents. 


KERRIGAN,  J.    This  suit  Is  one  for  the 

rescission  of  a  contract  for  the  purchase  ot 
certain  residence  property,  the  cancellation 
of  a  note  and  mortgage  given  as  part  x>ay- 
ment  therefor,  and  the  recovery  of  money 
paid  thereon. 

The  complaint  charged  that  respondents 
bad  falsely  and  know'ingly,  and  with  Intent 
to  deceive  appellants,  represented  that  the 
title  to  the  property  was  free  and  clear  of  all 
Incumbrances  of  every  kind,  and  that  appel- 
lants relied  upon  these  representations, 
whereas  there  were  In  fact  certain  buUding 
restrictions  against  the  property.  The  trial 
court  found  that  the  claimed  representations 
were  not  made,  and  judgment  went  in  favor 
of  defendants. 

[1]  It  Is  first  claimed  as  ground  for  rever- 
sal that  this  finding  on  the  alleged  represen- 
tations Is  not  supported  by  the  evidence. 
There  was  a  conflict  upon  this  subject,  and 
the  finding  is  conclusive  here. 

As  a  further  ground  for  reversal  it  is  nrg- 
ed  that,  notwithstanding  this  question,  the 
facts  found  by  the  trial  court  necessitate  a 
reversal  of  the  judgment.  These  facts.  In 
substance,  are  as  follows: 

On  the  28th  day  of  August,  1911,  the  re- 
spoudents  sold  to  ai^Uants  the  residence 
property  for  the  sum  of  $6,850,  receiving  ?1,- 
000  on  accoimt  thereof,  with  a  mortgage  for 
$5,850,  ujwn  which  appellants  subsequently 
paid  $4,400.  On  May  28, 1917,  appellants  dis- 
covered that  the  property  was  burdened  with 
certain   building   restrictions.     The   restrlc- 
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tipns  provided:  (1)  That  the  building  should 
be  used  only  as  a  residence;  (2)  that  no 
building  should  be  erected  on  the  premises 
to  cost  less  than  $3,000,  nor  nearer  than  20 
feet  to  the  street  frontage;  (3)  that  no  sa- 
loon or  mercantile  business  should  be  main- 
tained or  conducted  thereon. 

These  restrictions  were  to  remain  in  force 
until  the  29th  day  of  November,  1917,  and  in 
the  case  of  any  violation  thereof  the  proper- 
ty was  to  revert  to  the  original  grantor. 
There  was  also  a  sewer  right  of  way  across 
the  property.  Appellants  fii'st  learned  of  the 
existence  of  the  restrictions  and  conditions 
above  set  forth  on  May  28,  1917.  None  of 
them  were  contained  In  the  deed  from  le- 
sxMindent  to  appellants.  The  former  had  par- 
chased  the  property  at  a  foreclosure  sale, 
and  they  too  knew  nothing  concerning  their 
existence  at  the  time  of  the  conveyance  to 
appellants.  The  form  of  deed  adopted  by  the 
respondents  In  making  the  conveyance  of  the 
property  to  appellants  was  one  of  grant,  bar- 
gain, and  sale. 

These  facts  appellants  daim  show  that  the 
property  was  burdened  vrtth  incumbrances 
that  the  form  of  deed  adopted  by  the  parties 
Insured  against,  for  which  reason  they  dalm 
the  right  of  rescission. 

We  are  of  the  opinion  that  there  Is  no  mer- 
it in  the  contention.  By  section  1113  of  the 
Civil  Code  the  word  "grant,"  In  any  convey- 
ance by  whldi  an  estate  is  to  be  passed,  in- 
sures to  the  purchaser  an  Implied  covenant, 
unless  restrained,  of  (1)  that  previous  to  the 
time  of  the  execution  of  such  conveyance  the 
grantor  has  not  convej-ed  the  same ;  (2)  that 
such  estate  Is  at  such  time  free  from  Incum- 
brances done,  made,  or  suffered  by  the  gran- 
tor. 

[2]  Assuming  that  the  building  restrictions 
here  involved  constitute  Incumbrances  under 
the  Implied  covenants  contained  In  the  stat- 
ute, and  that  they  are  enforceable  against 
appellants,  such  Incumbrances  were  upon  the 
property  at  the  time  the  grantor  acquired 
the  title  to  it,  and  they  are  therefore  not 
within  the  covenant  against  incumbrances 
"done,  made,  or  suffered"  by  the  grantor,  for 
the  reason  that  he  has  not  created  or  caused 
them  to  exist.  "Suffered,"  as  used  In  the 
statute.  Implies  reasonable  control,  and  It 
cannot  be  held  to  apply  to  an  Incumbrance 
not  caused  by  the  act  of  the  party  nor  within 
his  power  to  prevent.  Smith  v.  Elgerman,  5 
Ind.  App.  269,  31  N.  E.  862,  51  Am.  St  Rep. 
281;  Polak  v.  Mattson,  22  Idaho,  727,  128 
Pac.  89. 

Conceding  therefore,  that  this  question  Is 
properly  before  us,  it  can  avail  appellants 
nothing. 

For  the  reasons  given  the  judgment  Is  af- 
firmed. 


We    concur : 
ARDS,  J. 


WASTE,    P.    J.;     RICH- 
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MAUPIN  T.  SOLOMON  et  al. 
(CiT.  2860;  S.  F.  8741.) 

(District  Court  of  Appeal,  First  District,  Diri- 
slon  1,  Califori^ia.  May  29,  1919.  On  Re- 
hearing in  Supreme  Court,  in  Bank,  July  29, 
1919.) 

On  Rehearing  in  Supreme  Court. 

1.  Masteb  and  Sbbtant  €=»330(1)— Injubieb 
TO  Thibd  Pebsonb— Autouobile  Collisioh 
—Evidence. 

The  prima  fade  case  made  by  one  damaged 
by  negligent  driving  of  an  automobile,  when  he 
proves  that  the  automobile  belonged  to  defend- 
ant and  that  the  driver  was  the  employ6  of  de- 
fendant, is  based  on  an  "inference,"  and  not  on 
any  "presumption"  declared  by  law,  that  the 
employ^  was  acting  within  the  scope  of  his  em- 
ployment. 

2.  Evidence  €=»53— "Intebence." 

When  we  say  that  a  certain  "inference"  is 
warranted  by  certain  facts  proved,  we  mean  no 
more  than  that  jury  is  reasonably  warranted  in 
making  that  deduction  from  those  facts,  under 
Code  Civ.  Proc.  $  19S8. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Infer- 
ence.] 

3.  MaSTEB  AI7D  Sebtant  $=»330(8)— Injubies 
TO  Thibd  Pebsons— Evidence— Inferences. 

Where  plauatiff  shows  that  he  was  damaged 
by  defendant's  automobile  through  the  negligence 
of  defendant's  employ^  in  driving,  an  inference 
arises  that  the  employe  was  acting  within  the 
scope  of  his  employment,  bnt  such  inference  dis- 
appears upon  the  introduction  of  uncontradicted 
evidence  that  the  empIoy6  was  not  acting  within 
the  scope  of  his  employment,  and  a  verdict  for 
plaintiff,  under  such  circumstances,  would  be 
contrary  to  the  evidence. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; D.  A.  Cashin,  Judge. 

Action  by  J.  L.  Maupin  against  B.  Solomon 
and  M.  A.  Gunst  &  Company,  Incorporated. 
Judgment  for  plaintiff,  and  the  last-named 
defendant  appealed.  Judgment  reversed  in 
appellate  court,  and  petition  for  rehearing 
denied  in  Supreme  Court. 

Short  &  Sutherland,  of  Fresno,  for  appel- 
lant. 
M.  M.  Dearing,  of  Fresno,  for  respondent 


KERRIGAN,  J.  This  Is  an  appeal  by  the 
corporation  defendant  from  a  Judgment  In 
favor  of  plaintiff  In  an  action  for  damages 
arising  through  the  destruction  of  an  auto- 
mobile belonging  to  plaintiCT  as  a  result  of 
a  collision  alleged  to  have  been  due  to  the 
negligence  of  the  defendants. 

At  the  time  of  the  collision  the  defendant 
Solomon  was  in  the  employ  of  his  codefend- 
ant,  M.  A.  Gtmst  &  Co.,  as  a  traveling  sales- 


man, with  headquarters  In  the  dty  of  Fresno, 
and  whose  duties  embraced  the  solicitation 
of  customers  for  the  purpose  of  selling  the 
merchandise  of  his  employer.  To  facilitate 
the  discharge  of'tbat  duty  be  was  fumlsbed 
by  his  employer  with  an  automobile,  whidi 
he  y^aa  instructed  to  use  only  in  the  course 
of  his  employment  In  the  forenoon  of  Feb- 
ruary 22,  1917,  being  a  public  holiday,  Solo- 
mon called  on  several  customers,  but  in  the 
afternoon  he  transacted  no  business,  spending 
most  of  that  time  at  the  Elks'  Club.  In  the 
early  part  of  the  evening,  in  pursuance  of  his 
personal  recreation,  be  took  two  of  his 
friends  for  a  ride  In  the  aforesaid  automobile, 
Intending  thereafter  to  dine  in  a  public  caf6 
in  Fresno.  During  this  ride,  and  while  the 
automobile  was  being  driven  by  Solomon  at 
a  high  rate  of  speed  in  said  cily,  it  collided 
with  plaintiff's  car,  which  was  standing  near 
or  alongside  of  a  atieet  sidewallE,  with  Its 
tail  light  burning.  PlaintifTs  car  was  prac- 
tically demoUsbed  by  the  force  of  the  colli- 
sion. 

It  is  not  denied,  as  testified  to  by  the  wit- 
nesses Introduced  by  appellant  and  corrob- 
orated   by   the    surrounding    circumstances, 
that  at  the  time  of  the  accident  Solomon  was 
engaged  in  a  pursuit  wholly  his  own,  and 
that  such  use  of  the  automobile  was  without 
the  consent  of  and  against  the  InstmctlonB  of 
the  appellant     Nor  Is  it  disputed  that  the 
accident  was  the  result  of  the  negligence  of 
Solomon.    But  plaintiff's  contention  in  sup-j 
port  of  the  judgment  is  that  when  he  proved' 
that  the  automobile  belonged  to  the  appel-l 
lant  and  was  being  operated  by  its  employ^] 
at  the  time  of  the  collision,  i  presumption  I 
arose  that  the  employ^  was  acting  within  j 
the  scope  of  his  employment  and  that  sudi 
presumption  remained  in  the  case  in  spite  of 
the  clear,  positive,  and  uncontradicted  evi- 
dence that  Solomon  was  not  so  acting,  and\ 
created  a  substantial  conflict  in  the  evidence,  | 
with  the  result  that  the  action  of  the  court  | 
In  denying  a  motion  for  a  new  trial  must  be 
sustained  upon  appeal. 

With  this  position  we  cannot  agree.  The 
inference  relied  upon  by  respondent  cannot 
be  Indulged  under  the  circumstances  of  this 
case.  It  must  yield  to>  the  direct  and  un- 
equivocal evidence  rebutting  such  Inference. 
"Presumptions,"  such  as  the  one  relied  on 
here,  "are  allowed  to  stand,  not  against  the 
facts  they  represent  but  in  lieu  of  proof  of 
them,"  and  when  "the  fact  is  proven  contrary 
to  the  presumption,  no  conflict  arises;  the 
presumption  is  simply  overcome  and  dis- 
pelled." Savings,  eta,  Soc.  v.  Burnett  106 
Cal.  514,  39  Pac.  922.  The  authorities  In  tbds 
state  abundantly  support  this  view.  Freese 
V.  Hlbernia,  etc.,  Soc.,  139  CaL  392,  73  Pac 
172;  King  v.  Hercules  Powder  Co.,  decided 
by  this  court  December  20,  1918,  178  Pac 
531;  MuUia  v.  Ye  Planry  Building  Co.,  32  CaL 
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App.  6, 161  Pac.  1008;  Mauchle  t.  Panama  Int 
Exp.  Co.,  174  Pac.  400. 

The  rery  recent  case  of  Brown  v.  Chevro- 
let Motor  Co.  of  Cal.,  179  Pac.  697,  In  an 
essential  respect  1b  like  this  case.  There  a 
traveling  salesman  employed  by  the  defend- 
ant borrowed  Its  automobile  for  a  pleasure  ex- 
cursion, and  while  so  using  It  injured  the 
plaintiff.  There,  as  here,  the  plaintiff  con- 
tended that  be  had  made  out  a  prima  fade 
case  when  he  had  shown  that  the  automobile 
belonged  to  the  defendant,  and  that  It  was 
the  province  of  the  Jury  to  weigh  any  evi- 
dence In  conflict  therewith;  but  the  court 
held  that  a  nonsuit  had  been  properly  grant- 
ed, and,  quoting  from  the  case  of  Matter  of 
Carroll  v,  Knickerbocker  Ice  Co.,  218  N.  T. 
435. 113  K.  B.  607,  Ann.  Cas.  1918B,  540,  said: 

'The  presumption  growing  out  of  a  prima 
facie  case  •  *  *  Temains  only  so  long  as 
there  is  no  substantial  evidence  to  the  contrary. 
When  that '  is  offered  the  presumption  disap- 
pears, and,  unless  met  by  further  proof,  there 
is  nothing  to  justify  a  finding  based  solely  up- 
on it" 


In  the  last  analysis  respondent's  position 
is  In  effect  that,  granting  the  evidence  in- 
troduced by  appellant  rebutting  the  presump- 
tion relied  upon  is  convincing  and  uncontra- 
dicted, it  merely  creates  a  conflict  in  the  evi- 
dence, and  that  a  flndlng  of  the  Jury  in  ac- 
cordance with  the  presumption  Is  under  those 
drcnmstances  supported  thereby.  This,  we 
think,  is  not  the  law. 

The  judgment  is  reversed. 


\ 


We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 


Opinion    of    Supreme    Court    Denying    Re- 
hearing. 

PER  CURIAM.  [1-8]  In  denying  the  peti- 
tion for  hearing  in  this  court  after  decision 
by  the  District  Court  of  Appeal  of  the  First 
appellate  district,  division  1,  we  deslre_tQ. 
point  out  that  rfiSi)jaacleiU.'a4>iliiia  facie,  jase 
was  based  solely  on  an  "inference,"  and  nqt 
on  any  "presumption" '  deblfftfed  Ijj  law. 
When  we  say  thtrr'a  certain  inference  is 
warranted  by  certain  facts  proved,  we  mean 
no  more  than  that  the  jury  is  reasonably  war- 
ranted in  making  that  deduction  from  those 
facts.  Section  1958,  Code  Civ.  Proc.  In  this 
case  the  direct  uncontradicted  evidence  Intco- 
ducSd  In  response  to  the  prima  facie  case  as 
to  tiie  drcnmstances  under  which  the  employ^ 
of  appellant  was  driving  appellant's  auto- 
iflObUe  was  of  such  a  nature  as  to  leave  no 
reasonable  -ground  for  an  Inference, '  basetf 
solely  on 'the' fact  of  appellant's  ownership  of 
the  flntoTOoblle,  and  the  further  fact  that  the 
person  drtving  was  an  employ^  of  appellant, 
that  the  driver  •was  acting  within  the  scope  of 
his  employment  at  the  time  of  the  accident. 
''''^  verdH  thflrp^'"''''  ^"^  contrary  to  the  evl- 
dcnee,  andfBis  is  all  we  understand  the  opin- 
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ion  <jf  the  District  Court  of  Appeal  to  decide. 

The  application  for  a  hearing  in  this  court 
is  denied. 

All  concur. 


DOUGHTT  V.  MOORS.    (Civ.  2793.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  Cullfomia.  Jnne  19,  1919.  Re- 
hearing Denied  by  Supreme  Court  Aug.  18, 
1919.) 

Bankbttptct  ^=9186(1)— Cobpobate  Assets— 
Reoovebt. 
A  purchaser  of  corporate  property  within 
(our  montlis  prior  to  adjudication  in  bank- 
ruptcy who  complied  with  a  request  of  the 
seller's  president  and  general  manager  by  ap- 
plying a  portion  of  the  purchase  price  toward 
discharging  personal  debts  incurred  for  the  cor- 
poration's benefit  cannot  be  required  to  make 
such  payments  a  second  time  to  the  corpora- 
tion's trustee  in  bankruptcy. 

Appeal  from  Superior  Court,  Napa  Coun- 
ty; Henry  C.  Gesford,  Judge. 

Action  by  B.  W.  Doughty,  as  trustee  tn 
bankruptcy  of  the  Electric  &  Garage  Com- 
pany, against  Frank  Moors.  Judgment  for 
defendant,  and  plaintiff  appeals.    AfBrmed. 

See,  also,  176  Pac.  273,  276. 

Wallace  Rutherford,  B.  L.  Webber,  D'Ren 
&  Beard,  and  U'Ren,  Beard  &  Linn,  all  of 
Napa,  for  appellant. 

G.  Clark,  of  San  Francisco,  for  respondent. 

HAVEN,  3.  Plaintiff  Is  the  trustee  in 
bankruptcy  of  the  Electric  &  Garage  Com- 
pany, a  corporation.  As  such  trustee  he 
brought  this  suit  to  recover  from  the  defend- 
ant an  alleged  balance  of  the  purchase  price 
of  certain  real  property,  improvements  there- 
on, and  equipment  of  a  garage  business, 
agreed  to  be  purchased  by  the  defendant  from 
said  corporation  within  four  months  prior  to 
its  adjudication  in  bankruptcy.  The  judg- 
ment was  for  the  defendant,  from  which 
plaintiff  appeals.  It  is  alleged  in  the  com- 
plaint that  the  defendant  agreed  to  buy  the 
real  and  personal  property  above  referred  to 
for  the  sum  of  $9,192.93,  of  which  the  sum  of 
$5,500  had  not  been  paid,  and  for  which  lat- 
ter sum  plaintiff  prayed  Judgment  The 
court  found  that,  with  the  exception  of  the 
formal  denials  of  the  corporate  character 
and  bankruptcy  of  the  corporation,  and  the 
appointment  of  plaintiff  as  trustee,  aU  the 
allegations  of  defendant's  answer  were  true, 
and  all  denials  therein  contained  were  true 
denials.  Among  these  are  allegations  that 
the  consideration  for  the  agreement  of  pur- 
chase, referred  to  in  plaintiff's  complaint,  was 
not  the  payment  of  $9,192.93  in  cash,  as  al- 
leged by  plaintiff,  but  was  an  assumption  by 
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tbe  defendant  ot  an  Indebtedness  against  the 
real  property  purchased  In  the  sum  of  $3,600, 
an  agreement  by  the  defendant  to  pay  $2,- 
000  in  cash,  a  further  agreement  by  defend- 
ant to  release  one  Armstrong  from  an  obliga- 
tion to  said  defendant  in  the  sum  of  $2,000, 
and  a  still  further  agreement  by  the  defend- 
ant whereby  be  guaranteed  payment  of  a 
promissory  note  in  the  sum  of  $1,500,  which 
had  theretofore  been  executed  by  0.  W. 
Crouch  and  J.  R.  Clark.  The  said  O.  W. 
Crouch  was  the  pre.rident  and  general  man- 
ager of  the  corporation  whose  property  was 
purchased  by  the  defendant,  and  was  also 
the  owner  of  all  its  capital  stock,  with  the 
exception  of  one  share.  The  dealings  of  tbe 
defendant  were  all  had  with  said  Crouch  as 
such  president  and  general  manager.  The 
answer  further  alleges  that  the  defendant 
paid  to  the  corporation  all  sums  of  money 
agreed  by  him  to  be  paid  and  fully  performed 
all  of  the  undertakings  which  he  agreed  to 
perform  in  consideration  of  the  transfer  by 
said  corporation  to  him.  The  finding  of  the 
trial  court,  that  these  allegations  are  true  is 
supported  by  sufficient  evidence. 

Appellant  concedes  that  there  is  no  mate- 
rial dispute  as  to  the  facts  of  the  case,  but  in- 
sists that,  inasmuch  as  the  defendant  testi- 
fied that  he  was  purchasing  the  property 
from  the  corporation,  it  was  his  duty  to 
make  payment  to  that  corporation,  and  that 
payments  made  by  him  on  personal  obliga- 
tions of  the  officers  of  the  corporation  cannot 
be  credited  on  account  of  the  purchase  price. 
It  Is  not  alleged  that  the  defendant  knew  at 
the  time  of  his  purchase,  that  the  corporation 
was  Insolvent.  Waiving  the  question  as  to 
the  right  of  a  purchaser  from  a  corporation, 
without  knowledge  of  its  insolvency,  to  apply 
the  agreed  purchase  price  In  accordance  with 
the  terms  of  a  contract  made  with  Its  presi- 
dent and  general  manager,  it  appears  from 
the  testimony  that  both  of  the  payments  to 
which  objection  is  made  by  appellant  were 
made  in  discharge  of  debts  of  the  president 
'  and  manager.  Crouch,  and  covered  moneys 
borrowed  by  him  for  the  use  of  the  corpora- 
tion. Under  such  circumstances,  it  would 
indeed  be  a  harsh  rule  which  would  compel 
the  purchaser  of  corporate  property  to  make 
a  second  payment  to  tbe  trustee  of  a  bank- 
rupt corporation,  for  the  reason  that  in  mak- 
ing his  first  payment  he  had  complied  with 
the  request  of  tbe  president  and  general  man- 
ager, and  applied  a  portion  of  th,e  purchase 
price  to  the  discharge  of  personal  debts  in- 
curred for  the  benefit  of  the  corporation. 
The  fact  that  one  of  the  amounts  of  the  in- 
debtedness so  discharged  was  a  note  payable 
to  the  defendant  himself  does  not  make  him 
liable  a  second  time  to  the  plaintiff  in  this 
action. 

The  complaint  contains  no  charge  of  fraud, 
and  does  not  attempt  to  rescind  the  contract 


of  sale.  On  the  contrary,  the  demand  of 
plaintiff  for  the  payment  of  an  alleged  bal- 
ance of  the  purchase  price  is  an  express  af- 
firmance of  the  contract.  The  finding  of  the 
trial  court  is  specific  to  the  effect  that  defend- 
ant has  fully  performed  all  obligations  rest- 
ing upon  him  under  the  contract  as  made. 
This  finding  Is  not  assailed,  and  cannot  be 
under  the  evidence.  Having  once  performed, 
defendant  cannot  be  held  liable  a  second  time 
to  a  trustee  in  bankruptcy  who  does  sot  seek 
to  set  aside  the  contract. 
The  Judgment  is  affirmed. 

We  concur:     LANGDON,   P.  J.;    BBIT- 
TAIN,  J. 


CHARLES  BOLDT  CO.  v.  JULIUS  LEVIN 
CO.,  Inc.    (Civ.  2685.) 

(District  Court  ot  Appeal,  First  District,  Di- 
vision 2,  California.  June  18,  1919.  Be- 
hearing  Denied  by  Supreme  Court  Aug.  18, 
1919.) 

1.  Sauis  4=»81(5)  — Contract— Ivpuoation 

AS    to    TllOE. 

Where  a  contract  of  sale  merely  provided 

that  deliveries  were  to  be  taken  before  Septem- 
ber 1st,  in  the  absence  of  statement  as  to  when 
the  orders  for  and  specifications  of  the  goods 
should  be  given,  the  law  will  presume  they  were 
intended  to  be  given  within  a  reasonable  time 
before  the  date  fixed  for  delivery,  especially 
under  Civ.  Code,  §§  1655,  1667,  providing 
stipuIatioDs  necessary  to  make  a  contract  rea- 
sonable or  conformable  to  usage  are  implied, 
and  that  if  no  time  is  specified  for  perform- 
ance of  an  act  required,  reasonable  time  is 
allowed. 

2.  Sales  C=>88— Action  fob  Pbice— Qttes- 
tion  fob  coubt. 

In  action  to  recover  for  goods  sold  and 
delivered  to  defendant,  it  was  the  duty  of  the 
trial  court  to  find  what  was  a  reasonable  time 
for  defendant  to  give  orders  for  and  specifica- 
tions of  the  goods  before  the  date  fixed  by  tbe 
contracf  for  delivery ;  the  contract  having  been 
silent  as  to  when  the  orders  should  be  given. 

3.  Sates  €=987(2)— Action  fob  Pbioe— Evi- 
dence. 

In  an  action  for  goods  sold  and  delivered, 
evidence  of  the  nsnal  time  required  and  allow- 
ed for  the  filling  of  orders  given  plaintiff  by  de- 
fendant, and  of  the  previous  dealings  of  the 
parties  with  respect  to  the  time  allowed  for 
the  filling  of  orders,  and  of  similar  matters, 
held  relevant  on  the  issue  of  what  was  a  rea- 
sonable time  for  the  giving  of  orders  and  speci- 
fications before  the  time  for  delivery  fixed  by 
the  contract. 

Appeal  from  Superior  Court,  City  and 
Coimty  of  San  Francisco;  John  T.  Nourse^ 
Judge. 
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Action  by  the  Charles  Boldt  Company 
against  the  JhHob  LbtIh  Company,  Incorpo- 
rated. From  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

I*  H.  Brownstone,  of  San  Francisco,  for  ap- 
pellant 

Gavin  McNab  and  Nat  Schmnlowltz,  both 
of  San  Francisco,  for  respondent 

LANGDON,  P.  J.  This  is  an  action  to  re- 
cover $778.76  for  goods  sold  and  delivered  to 
the  defendant.  The  defendant  answered,  ad- 
mitting this  amount  due,  and  set  np  a  coun- 
terclaim and  cross-compIalnt  against  plain- 
tiff, alleging  damages  for  breach  of  contract 
The  trial  court  held  that  the  defendant  was 
not  entitled  to  damages  against  the  plaintiff 
upon  Its  cross-complaint,  and  gave  Judgment 
for  plaintiff  for  the  full  amount  of  Its  claim. 
Defendant  appeals  from  this  judgment  and 
the  question  presented  to  this  court  Is  In  re- 
gard to  the  cause  of  action  set  up  in  the 
<;ross-complalnt.  This  arose  out  of  a  con- 
tract for  the  sale  and  delivery  to  the  cross- 
complainant  of  certain  "skeletons"  tor  bot- 
tling whisky,  consisting  of  boxes,  bottles, 
cartons,  etc.  The  contract  is  evidenced  by 
certain  letters  and  telegrams  introduced  in 
evidence.  It  calls  for  15,000  cases  at  spec- 
ified prices,  delivery  of  the  entire  number 
to  be  taken  by  September  1,  1917.  The 
cases  were  to  be  marked  in  a  certain  way 
as  per  directions  from  the  cross-complain- 
ant, who  was  also  to  have  the  privilege 
of  specifying  sizes,  the  contract  providing 
different  prices  for  different  sizes.  Up  to 
Angust  27,  1917,  about  7,000  "skeletoos"  had 
been  delivered.  On  that  date,  defendant  tele- 
graphed plaintiff,  asking  for  an  extension  of 
90  days  within  which  to  take  delivery.  This 
was  refused  by  telegram,  and  on  Angast  28th, 
defendant  telegraphed  for  the  balance  of  the 
cases  called  for  by  the  contract,  specifying 
sizes,  etc.,  and  saying  that  it  would  specify 
distillery  markings  in  a  day  or  so.  On  Au- 
gust 29th,  the  cross-defendant  telegraphed, 
refusing  to  deliver  because  the  order  came 
too  late  to  allow  of  delivery  before  September 
Ist  On  August  Slat,  the  cross-complainant 
telegraphed  the  cross-defendant,  giving  the 
balance  of  the  directions  necessary  to  flU  the 
order  and  demanding  delivery.  This  was  a 
night  letter,  and  arrived  September  1st. 

[1-1]  The  contract  between  the  parties,  as 
evidenced  by  the  letters  and  telegrams,  1? 
silent  as  to  when  the  orders  for  the  "skele- 
tons" were  to  be  sent  to  the  cross-defendant 
The  contract  merely  provides  that  deliveries 
are  to  be  taken  before  September  1st.  In 
the  absence  of  any  statement  in  the  contract 
as  to  when  the  orders  should  be  given, 
we  think  the  law  wUl  presume  that  they 
were  intended  to  be  given  within  a  rea- 
sonable time  before  the  date  fixed  for  deliv- 
ery.   Especially  Is  this  true,  under  Civil  Code, 


Si  1655,  1667.  Section  166S  provides  that 
stipulations  whlcli  are  necessary  to  make  a 
contract  reasonable  or  conformable  to  usage 
are  implied  in  respect  to  matters  concerning 
which  the  contract  manifests  no  contrary  In- 
tention. Section  1657  provides  that  If  no 
time  is  specified  for  the  performance  of  an 
act  required  to  be  performed,  a  reasonable 
time  is  allowed.  Baston  v.  Montgomery,  90 
Cal.  307,  27  Pac.  280,  25  Am.  St.  Rep.  123. 
It  was  the  duty  of  the  trial  court  to  find 
what  was  a  reasonable  time  under  all  the  cir- 
cumstances. EMdenoe  of  the  usual  time  re- 
quired and  allowed  for  the  filling  of  such  or- 
ders, of  the  previous  dealings  of  tbe  parties 
with  respect  to  the  time  allowed,  and  similar 
matters,  to  which  the  cross-complainant  ob- 
jects, seems  to  us  relevant  upon  this  issue  of 
what  was  a  reasonable  time;  and  such  evi- 
dence is  sufficient  to  justify  the  finding  made 
by  the  court  that  "no  additional  skeleton 
cases  were  requested  for  delivery  of  and  from 
plaintiff  and  cross-defendant  by  the  defend- 
ant and  cross-complainant  reasonably  in  ad- 
vance of  and  prior  to  the  1st  day  of  Septem- 
ber, 1917." 

We  think  the  evidence  objected  to  was 
properly  admitted.    The  judgment  is  affirmed. 

We  concur:    BRITTAIN,  X;   HAVEN,  .7. 


HARMON  V.  EEOOH  et  al.     (Civ.  2697.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    June  27,  1919.) 

1.  Afpkai.  ano  Ebbob  ^=>76S— ADiaiasioNS 
m  Bbibf— Eftbot. 

Where  appellants'  brief  conceded  the  com- 
plaint in  a  claim  and  delivery  case,  sustained  the 
judgment  if  there  was  stifficient  evidence  of 
plain tilTs  right  of  possession,  any  error  the 
trial  court  made,  in  a  finding  without  evidence 
to  sustain  it,  that  defendants  had  taken  the 
property  from  plainttlTs  possession  without  bis 
consent,  is  cured.' 

2.  Replevin  ^=s>72— Right  to  Possession— 
SuFFiciEMcy  Of  Evidence. 

In  a  claim  and  delivery  case,  evidence  that 
plaintiff  paid  defendant  for  certain  number  of 
mules,  but  that  defendant  delivered  three  less 
than  stipulated  number,  held  to  sustain  trial 
court's  finding  that  plaintiff  was  entitled  to  pos- 
session of  the  three  animals  in  question. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  H.  Z.  Austin,  Judge. 

Action  by  S.  D.  Harmon  against  John 
Keogh  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Afi^med. 

E.  S.  Van  Meter  and  O.  K.  Bonestell,  both 
of  Fresno,  for  appellants. 

Harris  &  Hayhutst,  of  Fresno,  for  respond- 
ent 


^siVoT  other  cases  see  uim«  topic  uid  KET-NUMBBR  In  all  Kor-Nuinborad  Dlgwta  and  IndexM 
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RICHARDS,  J.  This  Is  an  appeal  from  a 
jWgment  in  foVor  of  plaintiff  In  an  action 
brought  in  claim  and  delivery  to  recover 
three  mules.  The  complaint  alleged  that  on 
or  about  November  22,  1917,  the  defendants, 
without  the  consent  of  plaintiff,  took  said 
mules  from  his  possession,  and  have  ev» 
since  retained  possession  of  them.  It  also  al- 
leged  that  the  plaintiff  at  the  time  of  the 
commencement  of  said  action  was  the  owner 
and  entitled  to  the  possession  of  the  mules  in 
question,  and  that  he  had  demanded  their 
delivery  prior  to  the  instltntion  of  the  action. 
The  court  found  these  allegations  of  the  com- 
plaint to  be  true,  and  gave  Judgment  accord- 
ingly in  plaintiff's  favor  for  the  possession 
of  the  animals. 

[f,  2]  The  only  contention  of  the  defend- 
ants upon  appeal  is  that  the  evidence  does 
not  sustain  the  findings  and  Judgment  of  the 
trial  court 

There  is  no  merit  in  this  contention.  The 
facts  of  the  ease,  as  testified  to  by  the  plain- 
tiff and  hia  witnesses,  and  which  the  court 
believed  and  based  its  findings  upon,  were 
these:  On  November  20,  1917,  the  plaintiff, 
who  was  engaged  In  purdiasing  mules  for 
the  purpose'  of  selling  them  to  the  United 
States  government,  went  with  one  Veach, 
who  was  a  salaried  employ^  of  the  govern- 
ment, to  the  defendant's  ranch,  located  about 
20  miles  from  Fresno,  and  there  arranged  to 
buy  24  head  of  mules,  19  of  which  were  at 
the  time  being  used  In  plowing  the  fields  of 
the  defendants,  the  rest  of  them  being  else- 
where about  tbelr  premises.  Plaintiff  and 
Veach  inspected  all  of  these  mules  but  one, 
which  was  described  to  them,  and  offered  to 
buy  the  lot  at  $150  per  head,  which  offer  be- 
ing accepted,  the  plaintiff  paid  a  deposit  of 
$1,000  upon  the  purchase  price,  and  it  was 
agreed  that  the  mules  should  be  delivered  to 
him  at  the  Southern  Pacific  stockyards  in 
Fresno  a  few  days  later.  Upon  the  date  of 
delivery,  the  plaintiff  went  with  Veach  to  the 
stockyards,  and,  according  to.their  testimony, 
they  there  found  20  of  the  mules  they  had 
theretofore  seen,  together  with  4  other  mules 
which  had  been  substituted  for  4  of  the  best 
of  those  inspected  and  purchased.  The  evi- 
dence shows  that  this  substitution  was  de- 
liberately made  by  the  defendants,  and  that 
their  conduct  in  that  behalf  was  reprehensi- 
ble. The  plaintiff  rejected  the  four  substi- 
tuted animals,  and  with  reference  to  them 
had  a  separate  transaction  with  the  defend- 
ants, by  which  he  agreed  to  buy  two  of  the 
latter  mules  for  $75  each,  and  one  of  them 
for  $2.  He  gave  the  defendants  the  $2  In 
cash  and  a  check  for  $2,300,  and  then  receiv- 
ed 18  of  the  mules  he  had  originally  bought, 
returning  the  rejected  animals. 

It  would  thus  appear  that  he  paid  the  de- 
fendants upon  the  original  transaction  $3,- 
150,  which  would  have  entitled  him  to  21 


mules  at  the  price  of  $160  each.  Having  re- 
ceived but  18  of  these,  be  thus  became  enti- 
tled to  the  other  three,  which,  the  evidence 
showed,  were  at  the  time  uiton  the  defend- 
ants' ranch,  where,  prior  to  the  institution 
of  this  action,  the  plaintiff  made  his  demand 
for  said  three  mules,  which  are  the  subject 
of  this  action. 

From  this  statement  of  the  facts  of  the 
case  it  would  seem  that  the  averments  of  the 
plaintiff's  complaint  to  the  effect  that  the  de- 
fendants had,  without  the  consent  of  the 
plaintiff,  taken  said  mules  from  bis  posses- 
sion, and  also  the  finding  based  upon  said 
averment,  do  not  find  support  in  the  evidence 
in  the  case.  The  defendants,  however,  ex- 
pressly concede  In  their  brief  that  "the  com- 
plaint contains  sufficient,  in  addition  to  these 
useless  allegations,  to  sustain  a  judgment  if 
there  was  sufficient  evidence  of  right  of  pos- 
session at  the  time  the  case  was  commenced." 
By  this  admission  whatever  error  the  court 
may  have  made  In  die  finding  above  referred 
to  Is  cured;  and  the  evld^ice  otherwise  Is 
amply  sufficient  to  sustain  the  averment  of 
the  complaint  and  the  finding  of  the  court 
that  at  the  time  of  the  institution  of  this  ac- 
tion plaintiff  was  entitled  to  the  possession  of 
the  animals  in  question. 

The  Judgment  is  afiSrmed. 

We  concur:  WASTE,  P.  J.;  NOURSE, 
Judge  pro  tern. 


ARBNDT  V.  McCONNELL.     (CTv.  2740.; 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  June  10,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  7,  1919.) 

1.  EXOHAHQB  OF  Pbofkbtt  9=>3(1)—Faibk 
Repbksentations. 

One  cannot  have  a  contract  for  exchange  of 
land  for  corporate  stock  annulled  on  the  ground 
that  the  other  party  made  false  representations, 
where  such  representations  were  not  relied  on. 

2.  Vbndok  awd   Pubchaskb    «=»15  —  Cow- 

8IDEBATION. 

One  who  exchanged  land  for  corporate  stodt 
cannot  maintain  that  there  was  no  considera- 
tion in  that  the  stock  was  worthless,  where  the 
defendant  paid  $1,500  in  cash  and  assumed  a 
certain  indebtedness  on  the  land  conveyed,  al- 
though the  cash  was  paid  to  the  former's  agent 
and  was  retained  by  him  as  his  commission  in 
negotiating  the  exchange.      ' 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  George  A.  Sturte- 
vant,  Judge. 

Action  by  M.  Arendt  against  Bmmett  W. 
McConnelL  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 


^=v>Fo.'  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Diseeta  and  Indexes 
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Hngo  D.  Newhonse,  of  San  Francisco,  and 
Milton  Shepardson,  of  Oakland,  for  appel- 
lant. 

Wise  &  O'Connor,  of  San  Francisco,  for  re- 
spondent 

HAVEN,  J.  This  action  was  brought  for 
tbe  purpose  of  obtaining  a  decree  annulling 
an  agreement  of  exchange  between  plain- 
tiff and  defendant.  PlalntUt  and  one  Ed- 
ward A.  Lesser  were  tbe  owners  In  common 
of  a  certain  tract  of  land  in  the  county  of 
Tnlare.  They  Jointly  agreed  with  the  de- 
fendant, McGonnell,  to  exchange  the  above 
referred  to  tract  of  land  for  3,2S0  shares  each 
of  tbe  preferred  and  common  capital  stock 
of  the  Consolidated  Concessions  Company, 
and  certain  other  considerations  hereinafter 
referred  to.  The  agreement  was  consummat- 
ed by  the  execution  and  delivery  to  McConnell 
of  a  deed  of  the  real  property  and  the  delivery 
by  McConnell  to  the  plaintiff  and  Lesser  of 
certificates  for  the  required  number  of  shares 
0t  the  capital  stock  of  the  cori>oratlon  re- 
ferred to.  Plaintiff  alleged  In  his  complaint 
that  the  defendant  made  certain  false  rep- 
resentations to  him  with  regard  to  the  value 
of  said  stock  and  the  assets  and  indebted- 
ness of  the  corporation  which  had  Issued 
such  stock ;  that  plaintiff  believed  said  state- 
ments were  true,  and  relied  upon  them,  and 
by  reason  thereof  was  induced  to  enter  into 
the  agreement  of  exchange;  that  he  later 
discovered  that  the  assets  and  affairs  of  the 
corporation  were  not  as  represented  by  the 
defendant;  that  defendant  knew  the  said 
representations  were  false,  and  that  if  plain- 
tiff had  known  the  same,  he  would  not  have 
entered  into  the  agreement  of  exchange; 
that  upon  the  discovery  of  the  falsity  of  said 
statements  plaintiff  rescinded  the  agreement, 
and  so  notified  the  defendant,  and  then  and 
there  tendered  and  offered  to  return  to  the 
defendant  the  1,625  shares  of  the  corporate 
stock  which  he  had  received  as  his  portion 
of  the  consideration  exchanged  for  the  deed 
of  the  land;  that  the  said  shares  of  stock 
constituted  everything  of  value  which  he 
had  received  in  the  exchange;  that  the  de- 
fendant had  refnsed  to  comply  with  plaln- 
tifTs  demand  for  rescission;  and  that  the 
title  of  the  real  property  still  stood  in  the 
name  of  defendant.  The  prayer  was  for  a 
decree  canceling,  annulling,  and  setting  aside 
the  agreement  of  exchange,  requiring  defend- 
ant to  account  for  the  rents,  Issues,  and 
profits  of  tbe  real  property,  and  further  re- 
quiring him  to  execute  pnd  deliver  to  plaintiff 
a  deed  for  his  undivided  Interest  in  the  real 
property,  and  for  the  recovery  of  damages. 
The  findings  of  the  trial  court  were  all  in 
favor  of  the  defendant,  and  expressly  nega- 
tived the  making  of  any  false  or  fraudulent 
representations  by  him,  or  the  reliance  by 
plaintiff  on  any  such  representations. 

[1]  Appellant  conceaes  that  these  findings 
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cannot  be  disturbed,  In  so  far  as  they  are 
based  upon  conflicting  evidence,  but  claims 
that  there  is  no  evidence  to  support  at  least 
one  of  the  findings.  As  a  part  of  a  long  re- 
cital of  representations  which  were  found 
not  to  have  been  made  by  defendant.  It  is 
found  that  the  defendant  did  not  state  or 
represent : 

"That  said  corporation  owned  shares  of  the 
capital  stock  of  other  corporations  which  own- 
ed or  had  or  would  conduct  concessions  at  the 
Panama  Pacific  International  Exposition  to  be 
held  in  the  city  and  county  of  San  Francisco, 
state  of  California,  in  the  year  1915." 

The  contention  of  appellant  that  the  above 
portion  of  the  finding  la  contrary  to  the 
evidence  is  well  founded,  as  it  was  proved 
without  conflict  that  such  representation  was 
made  by  the  defendant.  It  was  necessary, 
however,  for  the  plaintiff  to  show,  not  only 
that  said  representation  was  made,  but  that 
the  same  was  f&lse,  and  that  plaintiff  relied 
thereon.  With  regard  to  the  latter  matter, 
tbe  court  found : 

"That  plaintiff  did  not  rely  on  any  represen- 
tations made  to  him  by  defendant  nor  was  he 
induced  thereby  ^  enter  into  dte  exchange  of 
property  above  referred  to." 

This  flnding  was  supported  by  the  evidence, 
and  Is  not  attacked  by  appellant  As  reli- 
ance by  plaintiff  upon  the  representations 
alleged  to  have  been  made  by  defendant  was 
a  necessary  part  of  his  cause  of  action,  proof 
that  certain  admitted  representations  were 
made,  and  that  the  same  were  false  or  fraud* 
olent  would  not  have  entitled  plaintiff  to  a 
Judgment  in  view  of  the  above  finding  that 
he  did  not  rely  upon  such  representations. 

Appellant  contends  that  tbe  evidence  in 
the  record  shows  that  the  Consolidated  Con- 
cessions Company  did  not  own  the  shares  of 
capital  stock  of  the  other  corporations  re- 
ferred to  in  the  findings,  for  tbe  reason  that 
the  transaction  under  which  said  shares  were 
purported  to  have  been  acquired  by  that  cor- 
poration was  fraudulent  and  void.  It  is  also 
urged  that  the  Illegality  and  fraudulent 
character  of  this  transaction  would  have 
been  more  clearly  established  if  certain  ad- 
ditional evidence  offered  by  the  plaintiff  and 
erroneously  exduded  by  the  trial  court  had 
been  admitted.  Discussion  of  these  conten- 
tions Is  unnecessary,  for  the  reason  that,  if 
all  that  is  contended  for  by  appellant  with 
regard  thereto  be  conceded,  his  canse  of  ac- 
tion still  fails  on  account  of  the  above  refer- 
red to  finding  as  to  lack  of  reliance  by  him 
upon  any  of  the  representations  made. 
■  [2]  It  is  further  contended  that  it  is  shown 
without  conflict  that  the  stock  of  the  Con- 
solidated Concessions  Company  never  bad 
any  value,  and  that  therefore  there  was  no 
consideration  for  the  agreement  of  exchange, 
for  which  reason  it  may  be  canceled  without 
regard  to  a  rescission  on  tbe  part  of  plaintiff. 
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The  evidence  disclosed  that,  In  addition  to 
the  corporate  stock  delivered  by  defendant 
to  plaintiff  and  his  co-owner,  the  sum  of 
$1,500  was  paid  by  defendant  to  Mr.  Lesser, 
tbe  co-owner  of  plaintiff,  who  acted  as  plain- 
tiff's agent  throughout  the  transaction.  This 
s«m  was  retained  by  Lesser  and  claimed  by 
him  as  a  commission  for  negotiating  the  ex- 
change, but  it  was,  nevertheless,  paid  by  -the 
defendant  as  a  part  of  the  CQUsideraticm 
moving  from  him  for  the  single  agreement 
heae  s  ught  to  be  set  aside.  It  also  appeared 
that  as  further  consideration  the  defendant 
assumed  certain  indebtedness  upon  the  real 
property  conveyed  to  him  by  plaintiff  and 
his  co-owner,  and  agreed  to  bold  them  barm- 
less  from  such  Indebtedness.  Under  these 
drcuin stances,  It  cannot  be  said  that  there 
was  a  failure  of  consideration  for  the  con- 
tract of  exchange. 
The  Judgment  Is  affirmed. 

We  concur:    LANUDON,  P.  J.;    EBBRI- 
GAJJ,  J. 


SOOS  T.  LOESBR.    (OIt.  2638.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  June  27,  1919.  Re- 
hearing Denied  July  26,  1919 ;  Denied  by  Su- 
preme Court  Aug.  25,  1919.) 

1.  Anihalb  «s92— Doob— Pbopxrit    Rtohts. 

Dogs  constitute  property  of  their  owners, 
and  are  recognized  as  having  pecuniary  value, 
depending  on  their  market  value,  or  some  spe- 
cial or  pecuniary  value  to  their  owners,  to  be 
ascertained  by  reference  to  their  usefulness  or 
other  qualities. 

2.  Aniuals  «s»81— Vicious  Doos— Liabili- 
TT  of  Ownkb. 

The  owner  of  a  dog  is  liable  for  injuries 
caused  by  it  only  if  it  is  vicious  and  he  has  no- 
tice thereof. 

3.  Animals  ®=»82— Vicious  Dog — Servant's 
Knowledok. 

Knowledge  by  servant  in  charge  of  master's 
dog  of  its  vicious  character  will  be  imputed  to 
the  master. 

4.  Animals  <S=381— Kiixino  of  Unlicensed 

DOQ. 

That  a  dog  on  the  street  killed  by  another 
vicious  dog  is  not  licensed,  as  required  by  ordi- 
nance, does  not  prevent  recovery  for  its  death; 
absence  of  the  license  not  contributing  to  the 
attack. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy, 
Judge. 

Action  by  B.  L.  Roos  against  Robert  L. 
Loeser.  Judgment  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  appeals. 
AfBrmed. 


Andrew  Tbonte,  of  San  Frandsco,  for  ap- 
pellant. 

Wise  &  O'Connor,  of  San  Francisco,  for 
respondent 

KERRIGAN,  J.  This  is  an  action  for 
damages  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  the  killing  of  her  dog, 
of  the  variety  known  as  Pomeranian,  by  an 
Airedale  belonging  to  the  defendant  A  Jury 
trial  was  had,  and  Judgment  went  for  the 
plaintiff  in  the  sum  of  $500.  Defendant  made 
a  motion  for  a  new  trial,  which  was  denied, 
and  he  now  appeals  from  the  Judgmoit 

The  complaint  alleges  that  on  the  16th 
day  of  May,  1907,  the  plaintiff  was  the 
owner  of  a  Pomeranian  dog  of  the  value  of 
$1,000;  that  the  defendant  was  the  owner  of 
an  Airedale,  of  vicious  disposition  and  danger- 
ous character,  which  on  said  date  and  for  a 
long  time  prior  thereto  was  evilly  disposed 
towards  other  dogs,  and  was  accustomed  to 
attack  tliem  without  provocation,  all  of 
which  matters  were  well  known  to  the  de- 
fendant; that  nevertheless,  the  defendant 
carelessly  and  negligently  permitted  said  Aire- 
dale to  go  upon  the  public  streets  of  San 
Francisco  unleashed  and  free  from  restraint 
and  that  on  the  day  mentioned,  without  prov- 
ocation, and  while  the  plalntifTs  dog  was 
proceeding  peaceably  along  the  public  street 
said  Airedale  attacked  it  from  behind,  the  at- 
tack resulting  in  breaking  the  neck  of  the 
Pomeranian,  from  which  its  death  Immediate- 
ly ensued. 

From  the  evidence  It  appears  that  on  said 
day  the  Pomeranian,  attended  by  two  maids, 
waspursuing  the  even  tenor  of  its  way  upon 
the  etreet  "tarrying"  now  and  then  and  occu- 
pied with  matters  entirely  bis  own,  when  the 
Airedale,  an  arrogant  bully,  domineering  and 
dogmatic  being  beyond  the  reach  of  the 
sound  of  his  master's  voice  and  having  evad- 
ed the  vigilance  of  his  keeper  (for  the  maids 
and  the  man  were  vigilant),  dashed  upon  the 
scene,  and  with  destruction  in  his  hc^rt  and 
mayhem  in  his  teeth  pounced  upon  the  Pom- 
eranian with  the  result  already  regretfully 
recorded ;  the  plalntifTs  dog  had  had  its  day. 
It  crossed  to  that  shore  from  which  none,  not 
even  a  good  dog,  ever  returns. 

[1]  Leaving  this  painful  subject  and  turn- 
ing to  the  considerations  elaborately  dis- 
cussed In  the  briefs  of  able  counsel,  we  re- 
mark that  there  was  a  time  In  the  history  of 
the  law  when,  as  is  said  in  one  of  the  early 
cases,  "dog  law"  was  as  hard  to  define  as 
"dog  Latin."  As  Blackstone  puts  it  dogs 
were  the  subject  of  property  to  a  very  Umlted 
and  qualified  degree;  they  had  no  Intrinsic 
value,  and  were  regarded  as  being  kept  only 
through  the  whim  or  caprice  of  their  owner. 
They  were  not  the  subject  of  larceny.  2 
^lackstone's  Comm.  393.  But  that  day  has 
passed,  and  dogs  now  have  a  well-established 
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atatos  before  the  law.  Considerable  rams  dt 
money  are  invested  in  dogs,  and  they  are  the 
subject  of  extensive  trade.  Aside  from  their 
pecuniary  value  their  worth  is  recognized  by 
writers  and  Jurists.  Cuvier  has  asserted  that 
the  dog  was  perhaps  necessary  for  the  estab- 
lishment of  dvil  society,  and  that  a  little  re- 
flection will  convince  one  that  barbarous  na- 
tions owe  much  of  their  subsequently  acquir- 
ed dvlllzation  to  the  dog.  From  the  building 
of  the  pyramids  to  the  present  day,  from  the 
frozen  poles  to  the  torrid  zone,  wherever  man 
has  wandered  there  has  been  his  dog.  In 
the  case  of  State  v.  Harriman,  75  Me.  562,  46 
Am.  Kep.  423,  he  is  eulogized  in  the  following 
language: 

''He  >s  the  friend  and  companion  of  his  mas- 
ter, accompanying  him  on  his  walks;  his  serv- 
ant, aiding  him  in  hia  hunting;  the  playmate  of 
his  children,  an  inmate  of  his  home,  protecting 
it  against  all  assailants." 

In  his  well-known  tribute  to  the  dog  United 
States  Senator  Vest  characterizes  him  as 
"the  one  absolutely  unselfish  friend  a  man 
may  have  in  this  selflsb  world,  the  one  that 
never  deserts  him,  never  fails  him,  the  one 
that  never  proves  ungrateful  or  treacherous." 
See,  also,  Sabin  v.  Smith,  26  Cal.  App.  676, 
eT9,  147  Pac.  1180. 

The  Pomeranian  was  small,  weighing  about 
4'/^  pounds,  but  history  discloses  that  the 
small  dog,  perhaps  oftener  than  his  bigger 
brother,  has  rendered  modest  but  heroic  serv- 
ice, and  by  his  fidelity  has  influenced  the 
course  of  history. 

As  already  indicated,  the  law  now  recog- 
nizes that  dogs  have  pecuniary  value,  and 
constitute  property  of  their  owners,  as  much 
so  as  horses  and  cattle  or  other  domestic 
animals.  Ten  Hopen  v.  Walker,  96  Mich.  236, 
55  N.  W.  657,  35  Am.  St.  Rep.  698.  It  may  be 
the  market  value,  or  some  special  or  i)ecullar 
Talae  to  Its  owner  to  be  ascertained  by  ref- 
erence to  its  usefulness  or  other  qualities. 
Heillgmann  v.  Rose,  81  Tex.  222,  16  S.  W. 
831,  13  L.  R.  A.  272,  26  Am.  St.  Bep.  804. 
Its  amount  is  a  question  for  the  Jury,  after 
hearing  evidence  directed  to  those  points. 
Parker  v.  Mlse,  27  Ala.  480,-62  Am.  Dec.  776. 
The  plaintiff's  dog  was  the  proud  possessor 
of  the  kennel  name  EncUfte-Masterplece ;  bis 
pedigree  and  reputation  entitled  him  to  l>e 
regarded  in  dog  circles  as  possessing  the 
bluest  of  blood ;  in  short,  in  canine  society  he 
belonged  to  the  Inner  circle  of  the  400.  In 
West  and  East  he  had  won  the  first  prize  in 
every  hench  show  at  which  be  had  been  ex- 
hibited. He  was  middle-aged  and  in  good 
health.  Experts  testifying  placed  his  mone- 
tary value  at  $1,000. 

[2,  3]  The  owner  of  a  dog  Is  not  liable  for 
the  injuries  caused  by  it  unless  It  is  vicious 
and  the  owner  has  notice  of  that  fact.  8 
Corp.  Juris,  p.  89,  f  330.    But  we  think  the 


evidence  In  this  case  shows,  by  inference  at 
least,  that  while  the  defendant's  dog  was  an 
estimable  animal  in  many  respects,  he  was, 
nevertheless,  prone  to  attack  without  prov- 
ocation other  dogs  irrespective  of  size,  and 
that  such  an  assault  upon  a  dog  of  the  weight 
and  physical  characteristics  of  that  owned 
by  the  plaintifC  was  likely  to  prove  harmful. 
If  not  fatal,  to  the  object  of  the  attack.  As 
to  the  defendant's  prior  knowledge  of^  the 
vicious  propensities  of  his  Airedale,  while  the 
evidence  may  not  clearly  show  that  he  was 
personally  aware  of  them,  it  suflSclently 
demonstrates  that  his  employ^,  in  charge  of 
It  at  the  time  of  the  attack,  and  whose 
custom  it  was  to  exercise  it  on  the  public 
streets,  knew  of  its  dangerous  character, 
which  knowledge  the  law  charges  to  the  em- 
ployer. The  knowledge  of  a  servant  or  agent 
of  an  animal's  vicious  propensity  will  be  im- 
puted to  the  master  when  such  agent  or  serv- 
ant has  charge  of  or  control  over  the  animal. 
3  Corp.  Jui;is,  p.  96,  i  328. 

[4]  It  is  urged  by  the  appellant  that  the 
conrt  erred  in  refusing  to  Instruct  the  Jury, 
as  requested,  that  the  plaintiff  was  guilty  of 
contributory  negligence  arising  from  the  fact 
that  her  dog  was  upon  the  public  streets 
without  being  licensed — unlike  the  defend- 
ant's Airedale,  whose  master  had  ornamented 
bis  favorite  with  a  tag  entitling  him  to  rtiam 
the  city's  streets  secure  from  Interference  by 
the  poundkeeper  or  his  myrmidons.  The  ap- 
pellant's contention  in  this  respect  woidd  be 
well  grounded  tf  the  plaintiff's  omission  tc 
comply  with  the  ordinance  requiring  dogs  to 
be  lioensed  had  contributed  to  the  incident 
resulting  In  the  Pomeranian's  untimely  end. 
But  for  aught  that  appears  the  absence  of  a 
tag  from  the  collar  of  plaintiff's  dog  was 
unnoticed  by  the  Airedale,  and  was  not  the 
matter  that  aroused  his  ire  or  induced  him  to 
make  the  attack.  His  was  the  caiflne  point 
of  view,  and  not  that  of  the  license  collector. 
When  ttie  violation  of  an  ordinance  has  no 
causal  connection  with  the  injury,  as  cQn- 
trlbutiug  thereto,  the  rule  contended  for  by 
appellant  has  no  application.  This  was  held 
in  the  case  -  of  Shlmoda  v.  Bnndy,  24  CaL 
App.  676,  142  Pac.  109,  where,  in  Ite  discus- 
sion of  the  subject,  the  court  says: 

"One  who  violates  an  ordinance  wherein  a 
penalty  is  fixed  for  noncompliance  with  its 
provisions,  may  be  subjected  to  the  penalties 
therein'  prescribed,  but  he  cannot,  in  addition 
thereto,  be  deprived  of  his  civil  rights  to  recov- 
er damages,  perhaps  in  many  thousands  of  dol- 
lars, sustained  by  reason  of  the  negligence  or 
wrong  of  another,  when  such  violation  bore  no 
relation  to  the  injury,  and  did  not  contribUM 
in  the  remotest  degree  thereto." 

Judgment  affirmed. 


We    concur: 
ARDS.  J. 


WASTB,    P.   J.;     BICH- 
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PROST  V.  SUPERIOR  COURT  IN  AND  FOR 
MODOC  COUNTY  et  aL    (Civ.  2019.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  13,  1919.) 

1,  Cebtiobabi  €=>16  —  Questions  Revibw- 
ABiJ>— Final  DETEBiaNATiON. 

Certiorari  will  not  issue  to  review  a  pro- 
ceeding by  an  inferior  tribunal  prior  to  court's 
final  adjudication. 

2.  Contempt  ^=367— Review— Cebtiobabi. 

Statutory  contempt  proceedings  by  superior 
court,  under  Code  Civ.  Proc  §  714  or  715,  will 
not  be  reviewed  by  certiorari  until  a  final  order 
has  been  made,  although  the  court  may  have 
made  jurisdictional  mistakes  during  the  pro- 
ceedings. 

Application  for  writ  of  review  by  Herman 
Frost  against  the  Superior  Court  In  and  for 
the  County  of  Modoc  and  Clarence  A. 
Raker,  Judge  of  said  court.    Writ  dismissed. 

Milton  S.  Hamilton,  of  San  Francisco,  and 
Driver  &  Driver  and  Frank  Tade,  all  of 
Sacramento,  for  petitioner. 

J.  E.  White,  of  San  Francisco,  tor  re- 
spondents. 

HART,  J.  In  an  action  previously  insti- 
tuted by  Sallle  C.  Turner  against  the  peti- 
tioner and  one  Patrick  L.  Flanlgan,  a  Judg- 
ment for  the  sum  of  $8,166.60  was  entered 
by  the  clerk  of  the  above-named  respondent 
court  against  petitioner  and  said  Flanlgan 
on  the  13th  day  of  March,  1919.  On  the 
same  day  a  writ  of  execution  was  issued  in 
said  action  by  the  clerk  of  said  couxt  (re- 
spondent herein),  directed  to  the  sheriff  of 
the  dty  and  county  of  San  Francisco.  Said 
writ  was  returned  to  said  clerk  partially 
satisfied,'  and  on  the  10th  day  of  April,  1919, 
was  filed  by  said  clerk  with  the  papers  In 
said  action.    The  petition  here  alleges  that — 

"On  the  10th  day  of  April,  1919,  an  oral 
application  was  mndc  by  said  plaintiff  (Snllip  O. 
Turner)  to  said  Hon.  Clarence  A.  Raker,  in  his 
chambers  and  not  while  he  was  holding  court, 
for  an  order  directing  said  petitioner  to  appear 
before  John  McCallan,  a  notary  public  in  and 
for  the  said  city  and  county  of  San  EYancisco, 
as  a  referee,  to  answer  on  oath  concerning  his 
property;  that  said  judge  thereupon,  in  com- 
pliance with  such  application,  made  in  said  ac- 
tion the  following  order" 

— and  then  follows  the  order  made  by  the 
Judge,  commanding  the  petitioner  to  appear 
Before  tbe  said  John  McCallan,  notary  pub- 
lic, a  referee,  etc..  In  room  1012,  Mills  build- 
ing, San  Francisco,  on  the  23d  day  of  April, 
1919,  at  10  o'clock  in  the  forenoon,  to  answer 
on  oath  concerning  bis  property,  etc. 

It  is  made  to  appear  that  the  said  McCal- 
lan, as  referee,  made  and  signed  a  return  to 


the  respondent  superior  court,  setting  fortb 
the  fact: 

That  the  order  above  mentioBed  was  serv- 
ed in  due  time  on  the  petitioner  by  the  sheriff 
of  the  city  and  county  of  San  Francisco ;  that 
petitioner  "did  not  appear  before  me  at  room 
1012,  Mills  building,  *  •  *  on  the  23d  day 
of  April,  1919,  at  the  hour  of  10  o'clock  a. 
m.,  or  at  all;  and  I  hereby  recommend  that  the 
said  Herman  Frost  be  punished  for  contempt 
in  failing  to  obey  the  said  order,  and  that  the 
court  take  such  steps  as  may  seem  meet  and 
proper  in  the  premises  to  punish  the  said  Her- 
man Frost  for  bis  contempt'  of  this  referee 
and  the  order  of  the  court." 

Uppn  receiving  and  the  filing  of  the  said 
return  or  report  of  the  said  referee,  the  re- 
spondents, it  is  alleged,  ordered  the  issu- 
ance of  and  the  clerk  of  said  court  issued — 

"a  writ  of  attachment  for  contempt  against 
your  petitioner  and  directed  to  the  sheriff  of 
said  county  of  Modoc;  that  the  time  for  the 
return  of  said  writ  of  attachment  has  by  or- 
der of  said  superior  court  been  continued  to 
the  16th  day  of  May,  1919,  at  the  hour  of  10 
o'clock  a.  m." 

The  petition  further  alleges,  and  thus  are 
stated  two  of  the  grounds  upon  which  a  writ 
of  certiorari  is  herein  prayed  for  to  annul 
the  proceedings  thus  far  in  the  contempt 
matter  inaugurated  against  the  petitioner: 

"That  no  affidavit  or  other  verified  applica- 
tion was  presented  to  said  judge  or  filed  in  said 
action  as  the  basis  for  said  order  so  issued  by 
said  judge  in  bis  chambers.  That  it  was  not 
made  to  appear  to  the  said  judge  at  the  time  of 
said  application  and  at  the  time  of  the  issuance 
of  said  order,  or  at  all,  that  the  petitioner  was 
at  that  time  a  resident  of  the  said  city  and 
county  of  San  Francisco,  or  of  any  other  coun- 
ty, *  *  ♦  or  had  a  place  of  business  there- 
in. That  there  is  no  paper  or  document  filed 
in  said  action  or  with  said  court  or  in  the  of- 
fice of  the  clerk  thereof  showing  or  tending  to 
show  the  residence  of  your  petitioner  at  the  time 
said  order  was  made,  and  that  the  only  paper  re- 
ferring to  said  matter  is  the  order  set  forth 
hereinabove." 

It  is  further  contended  that  It  nowhore 
appears  that  the  court  ever  made  an  order 
appointing  the  said  McCallan  a  referee  to 
take  the  testimony  of  the  petitioner  concern- 
ing his  property;  the  only  reference  to  a 
referee  in  said  proceeding  being  in  the  or- 
der of  the  court  requiring  petitioner  to  ap- 
pear before  the  said  McCallan,  "a  referee  by 
me  appointed,"  etc.  It  is  also  maintained 
that  the  statute  requires  that  the  order  com- 
pelling a  Judgment  debtor  to  appear  before 
a  referee  to  answer  on  oath  concerning  his 
property  shall  be  made  In  court  as  a  court 
order  and  not  in  chambers  by  the  Judge,  as 
was  the  fact  In  this  case. 

There  was  some  discussion  In  the  oral 
argument  before  the  court  of  the  question 
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Whether  the  order  requiring  the  petitioner  to 
appear  before  the  referee  was  the  one  author- 
ized by  gectioa  715  or  tliat  authorized  by 
section  714  of  the  Code  of  Civil  Procedure; 
the  respondent  contending  that  the  order 
was  based  on  the  last-named  section  and  the 
petitioner  contending  that  upon  the  proTi- 
sions  of  the  section  first  named  the  order 
was  made.  But  a  consideration  of  this  as 
well  as  the  other  points  made  by  the  peti- 
tioner Is,  as  we  Tlew  the  matter  as  it  stands 
b^ore  us  now,  foreign  to  any  requirement 
imposed  upon  us  in  the  determination  of 
what  we  conceive  to  be  the  controlling  ques- 
tion submitted  by  this  petition. 

[1]  Counsel  for   petitioner,   In  his  brief, 
states  that — 
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"Section  1068,  Code  Civ.  Proc.  Bubd.  4,  pro- 
vides that  a  petition  for  writ  of  review  must 
show  that  there  is  a  final  determination  or 
Judgment  the  subject  of  the  attack." 

We  have  found  no  such  provision  In  sec- 
tion 1068,  nor,  after  some  investigation,  have 
we  found  such  a  provision  in  any  other 
part  of  said  Code,  nor  of  any  other .  of  our 
Codes.  But  we  think  the  rule  as  thus  stat- 
ed is  the  correct  one,  and  that  no  review  of 
a  proceeding  had  by  an  inferior  tribunal 
through  the  writ  here  asked  for  should  be 
aUowed  unless  in  such  a  proceeding  there 
has  been  a  final  adjudication  or  determlnar 
tlon  of  the  subject-matter  thereof, 

[2]  The  petitioner  declares  that  the  order 
requiring  him  to  appear  before  the  referee 
to  answer  on  oath  concerning  his  property 
is  a  final  order,  and  that  therefore  the  same 
is  subject  to  review  and  annulment,  if  il- 
legal, through  the  writ  of  certiorari.  It  is 
undoubtedly  true  that  said  order  was  in  a 
sense,  if  not  entirely,  final.  Its  purpose  mere- 
ly was  to  direct  the  petitioner  to  appear  be- 
fore the  referee  for  £he  purpose  therein 
stated.  It  was  final  as  to  that  matter  because 
there  was  nothing  further  to  be  done  in  that 
particular.  But  the  question  whidi  we  are 
asked  to  review  herein  is  whether  or  not 
the  proceedings  Instituted  against  petitioner 
for  contempt  are  legal,  or  within  the  Juris- 
diction of  the  respondent  court  to  hear  and 
determine,  although  therein  there  has  been 
no  final  determination  or  adjudication.  It 
la  true  that  the  order  directing  the  petition- 
er to  appear  before  the  referee  is  the  basis 
of  said  proceedings,  bu(  it  does  not  constitute 
a  final  order  in  said  proceedings.  Of  course, 
counsel  will  not  attempt  to  dispute  the  prop- 
osition that,  whether  the  proceedings  in 
contempt  were  inaugurated  under  the  provi- 
sions of  section  714  or  those  of  section  716 
of  the  Code  of  Civil  Procedure,  the  superior 
court  nevertheless  has  Jurisdiction  to  hear 
and  determine  such  proceedings.  Both  sec- 
tions expressly  Invest  superior  courts  with 
such  Jurisdiction.  It  follows  that  those 
courts,  on  all  proper  occasions,  are  to  be 


permitted  without  Interruption  to  exercise 
such  Jurisdiction  until  their  judgments,  fol- 
lowing from  the  employment  of  the  power 
giveii  them  by  the  statute  in  that  respect, 
have  become  final.  In  other  words,  error 
may  be  committed  in  the  steps  essential  to 
the  starting  in  operation  of  the  Jurisdiction 
vested  by  law  in  superior  courts  of  certain 
proceedings,  yet,  notwittistandlng  that  error, 
such  court  must  be  permitted  to  proceed  to 
a  final  determination  of  the  matter,  and  then, 
if  it  should  appear  that  the  court  has  not 
correctly  followed  the  course  marked  out  by 
the  statute  to  pot  in  motion  Its  jurisdiction, 
and  it  appears  that  there  is  no  adequate 
remedy  at  law,  the  party  suffering  from  the 
final  adjudicatioa  may  have  the  proceeding 
reviewed  through  a  writ  of  certiorari.  If 
certainly  cannot  be  held  to  be  the  law  that 
the  proceeding  before  a  court  may  be  arrest- 
ed at  any  particular  time  in  the  progress 
thereof  to  determine  whether  the  court  has 
committed  error  either  in  the  matter  of  put- 
ting its  jurisdiction  in  motion  or  in  ruling 
upon  some  proposition  arising  during  the 
course  of  the  hearing  of  the  proceeding. 

Counsel  for  the  petitioner,  however,  main- 
tains that  the  proceeding  authorized  by 
either  section  714  or  716  of  the  Code  of  Civil 
Procedure  is  special,  and  that  therefore 
every  step  necessary  to  its  consummation  is 
jurisdictional.  He  argues  from  this  premise 
that  if  the  court  omits  to  observe  any  of  the 
essential  facts  necessary  to  start  its  juris- 
diction in  motion  the  proceeding  may  be 
stopped  and  the  error  reviewed  through  the 
writ  prayed  for  here.  Of  course,  the  statute 
must  be  followed  with  substantial  strictness, 
but  the  same  is  true  of  statutes  authorizing 
other  proceedings  in  the  superior  court.  In- 
deed, the  same  argument  may  be  advanced 
as  to  a  proceeding  tn  eminent  domain.  That 
is  a  special  proceeding,  and  the  action  au- 
thorized for  the  purpose  of  the  exercise  of 
the  right  of  eminent  domain  is  distinctly 
dlfTerent  In  many  respects  from  that  of  the 
ordinary  action  at  law  or  In  equity.  Would 
counsel  contend  that,  notwithstanding  that 
the  statute  specially  invests  superior  courts 
with  jurisdiction  to  hear  and  determine  emi- 
nent domain  proceedings,  a  writ  of  review 
would  be  available  to  determine  whether  the 
complaint  in  such  an  action  stated  a  good 
cause  of  action  or  was  sufficient  in  the  state- 
ment of  facts  to  put  the  court's  jurisdiction 
of  sudi  a  proceeding  in  motion?  We  think 
that  no  such  contention  would  be  mkde. 
The  contention  of  counsel  for  the  petitioner 
in  this  case,  however,  in  substantial  effect, 
involves  the  same  proposition. 

We  think  that  the  petition  here  is  pre- 
mature; that  If  the  objections  to  the  proceed- 
ings thus  far  had  in  the  contempt  matter 
against  the  petitioner  are  In  any  sense  legal- 
ly valid  the  same  may  be  urged  before  the 
superior  court  having  Jurisdiction  of  tlie  pro- 
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ceedlng;  and  that  tbe  writ  bere  Bbonld  there- 
fore be  dismissed.    It  Is  so  ordered. 

We   concur:     OHIPMAN,   P.    J.;   BUR- 
NETT, J. 


CRENSHAW  BROS.  &  SAFFOLD  ▼. 
SOUTHERN  PAG.  CO.  (Civ.  1950.)  • 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  1,1919.) 

1.  Afpkai,  and  Ebrob  4=»1221,  1222— Amind- 

XENT  or  RElCITTITTrB. 

After  reerular  issuance  of  remittitur  by  the 
appellate  court  which  has  modified  a  judgment 
for  plaintiSs  and  reduced  their  recovery,  such 
remittitur  having  gone  down,  the  appellate 
court  cannot  amend  it  and  correct  the  judgment, 
having  lost  jurisdiction  of  the  cause  except  in 
case  of  mistake,  fraud,  or  imposition. 

2.  Appeai.  ard  SBBoa  ®s>1218— Aukndmxnt 

OF     REMTTTITUB     —     KiSAFPBEHENSION      Or 

Counsel. 
A  misapprehension  of  counsel  as  to  the  ef- 
fect of  tbe  judgment  of  the  appellate  •  court 
modifying  the  judgment  of  the  trial  court  for 
plaintiffs  by  reducing  the  recovery  fttmishes  no 
groand  for  recalling  the  remittitur  after  it 
has  gone  down  and  for  setting  aside  the  judg- 
ment and  amending  it  in  any  particular. 

^.  Afpeaj,  and  Erbob  $=91221— Relief  ibov 

JUpaUBNT— L088    OF  JtJBISDlCTION. 

.  f^e  wide  discretion  of  tbe  appellate  court, 
under  Code  Civ.  Proc.  8  473,  to  relieve  a  par- 
ty or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or 
inexcusable  neglect,  cannot  be  exercised  where 
the  court  has  lost  jurisdiction,  as  by  the  going 
down  of  its  remittitor. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  D.  If.  Young,  Judge. 

Action  by  Crenshaw  Bros.  9c,  SafCold,  a 
partnership  consisting  of  John  A.  Crenshaw 
and  others,  against  tbe  Southern  Pacific 
Company.  From  Judgment  for  plaintiffs,  de- 
fendant appealed;  tbe  appellate  court  modi- 
fying judgment  by  reducing  tbe  amount  of 
recovery  (181  Pac.  252).  On  application  for 
order  recalling  remittitur  and  to  correct  tbe 
judgment.    Application  denied. 

Arthur  I/.  Levinsky,  of  Stockton,  for  ap- 
pellant. 

L.  T.  Hatfield,  of  Sacramento,  for  respond- 
ents. 

CHIPMAN,  P.  J.  This  la  an  appllcaUon 
for  an  order  recalling  tbe  remittitur,  and  al- 
so to  correct  tbe  judgment  of  this  court  in 
the  action  made  on  tbe  8tb  day  of  April,  1919. 

Tbe  Judgment  of  tbe  lower   court  from 


which  the  appeal  was  taken  was  for  the  prin- 
clpal  sum  of  $3,163.50,  with  Interest  thereon 
at  the  rate  of  7  per  cent  per  annum,  as  fol- 
lows:     .    In  reviewing  the  case,  this 

court  reached  tbe  conclusion  that  tbe  amount 
of  recovery  should  be  the  sum  of  $1,628.06, 
with  Interest  thereon  at  the  rate  of  7  per 
cent,  per  annum,  as  follows: ,  thus  mod- 
ifying tbe  Jndgm^it  and  reducing  the  princi- 
pal in  the  sum  of  $1,636.44.  The  plalntllf  in 
tbe  action  petittoned  the  Supreme  Court  for 
a  hearing  in  that  court,  which  was  on  June 
5,  1919,  denied.  No  petition  for  rehearing  in 
this  court  was  filed,  and  no  motion  made  to 
correct  tbe  Judgment  of  this  court,  either  aa 
to  the  amount  found  to  be  due  plaintiff  from 
defendant  or  as  to  tbe  matter  of  costs  on  the 
appeal.  Tbe  matter  stood  thus  until  June  13, 
1919,  when  tbe  present  application  was  filed. 

It  appears  from  the  application  that  after 
the  remittitur  was  received  and  filed  by  tbe 
clerk  of  the  lower  court  appellant  served  Its 
cost  bill  upon  respondents'  attorney,  who 
thereupon  came  to  this  court  for  tbe  relief 
asked. 

Section  1027,  Code  of  Civil  Procedure  pro- 
vides ai  follows : 

"The  prevailing  party  on  appeal  shall  be  en- 
titled  to  his  costs  excepting  when  judgment 
is.  modified,  and  in  that  event  the  matter  of 
costs  is  within  the  discretion  of  the  appellate 
court     •     •     •'» 

Rule  23  provides  (176  Pac.  xl)  that: 

"In  all  cases  in  which  the  judgment  or  order 
appealed  from  is  reversed  or  modified,  and  the 
order  of  reversal  or  modification  contains  no 
directions  as  to  the  costs  of  appeal,  the  clerk 
will  enter  upon  the  record,  and  insert  in  the 
remittitur,  a  judgment  that  the  appellant  re- 
cover the  costs  of  appeal.  In  all  cases  in  which 
the  judgment  or  order  appealed  from  is  affirm- 
ed, the  clerk  will  enter  npon  the  record,  and  in- 
sert in  the  remittitur,  a  judgment  that  the  re- 
spondent recover  the  costs  of  appeal." 

The  clerk  of  this  court  acted  in  obedience 
to  this  rule  In  issuing  the  remittitur,  and  the 
rule  Itself  Is  authorized  by  the  statute.  Tbe 
Supreme  Court,  in  Granger  v.  Sheriff,  140 
Cal.  190,  195,  73  Pac.  816,  818,  said : 

"  TJnder  tbe  Constitution,  by  the  lapse  of  time 
and  the  issuance  of  the  remittitur,  the  judg- 
ment has  become  a  finality  beyond  the  power 
of  the  court  to  modify  or  amend'  (Martin  v. 
Wagner,  124  CaL  204  [56  Pac.  1023]),  and  the 
jurisdiction  of  tbe  Supreme  Court  ends  (Herr- 
licb  V.  McDonald,  83  Cal.  505  £23  Pac  710]. 
In  re  Levinson,  108  Cal.  450  [41  Pac.  488,  42 
Pac.  479]).  When  the  remittitur  is  filed  with 
the  clerk  'with  whom  the  judgment  roll  is 
filed,'  the  jurisdiction  of  the  superior  court  at- 
taches." 

In  the  case  In  re  Ijevinson,  supra,  a  motion 
was  made  to  recall  the  remittitur  for  the 
purpose  of  securing  a  modlficati(»i  of  the 
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direction  made  therein  for  the  payment  of 
the  costa  of  the  appeal.  The  court  Bald  (108 
Gal.  4i»,  42  Pac.  479) : 

"Without  reference  to  the  merits  of  the  mo- 
tion, It  cornea  too  late.  The  remittitnr  was 
regidarly  issued  on  September  6,  1895,  and 
tUa  motion  was  not  noticed  until  October  18th 
SoUowing.  If  respondent  desirea  a  modification 
of  the  judgment  in  any  respect,  the  proper  ap- 
plication sbould  have  been  made  before  the  go- 
ing down  of  the  remittitur.  Oray  ▼.  Palmer, 
11  Cal.  341.  When  the  remittitur  has  been 
duly  and  regularly  issued,  without  Inadvertence, 
we  have  no  power  to  recall  it.  This  court  there- 
upon loses  jurisdiction  of  the  cause,  except  in 
a  case  of  mistake,  or  fraud,  or  imposition  prac- 
ticed npon  the  court,  neither  of  which  elements 
appear  in  this.  case.  People  v.  Sprague,  67  OaL 
147;    Rowland  t.  Kreyenhagen,  24  Cal.  62," 

See  Trumpler  v.  Tmmpler,  123.Cal.  248,  S6 
Pac.  1008. 

In  Martin  v.  Wagner,  124  Cal.  204,  56  Pac. 
1023,  cited'  In  Granger  t.  SherifT,  supra,  the 
court  said.: 

.  "Where  fraud  or  imposition  haa  been  prac- 
ticed upon  this  court  in  procuring  its  judgment, 
the  remittitur  will  be  recalled,  and  jurisdiction 
will  be  reasserted  upon  the  ground  that  the  judg- 
ment 60  procured  is  a  nullity.  But  in  this  case 
no  charge  of  fraud  is  made.  In  its  legal  aspect 
it  stands  in  no  diilereht  position .  from  that  of 
any  other  case  in  which  an  erroneous  deci- 
sion may  diance  to  liave  been  made  by  this 
court.  Under  the  Constitution,  by  the  lapse 
of  time  and  the  issuance  of  the .  remittitur,  the 
judgment  has  become  a  finality,  beyond  tbe 
power  of  tliis  court  to  modify  or  amend." 

[1,2]  Obvioualy  we  cannot  amend  tbe  re- 
mittitur should  we  recall  it  without  first 
amending  the  judgment,  and,  as  we  have 
seen,  this  we  cannot  do.  It  la  not  claimed 
that  there  was  fraud,  or  that  tbe  court  was 
Imposed  upon,  or  that,  by  its  Judgment,  it 
inadvertentiy  failed  to  state  wliich  party 
ahonid  pay  tbe  costa  of  tbe  appeal.  The  mis- 
take alleged  was  on  the  part  of  counsel  for 
respondent,  as  counsel  stated,  in  assuming 
that  tbe  judgment  reading,  "and,  as  thus 
modified,  the  Judgment  is  afBrmed,"  meant 
tbat  the  Judgment  of  tbe  sup^lor  court  was 
"affirmed  in  every  particular,  except  the 
amount  recovered  thereunder."  The  misap- 
prehension of  counsel  as  to  the  effect 'of  the 
Judgment  furnishes  no  ground  for  recalling 
the  remittitur  and  setting  aside  tbe  Judg- 
ment and  amending  it  in  any  particular.  As 
we  understand  the  decisionB  in  tbe  cases  cit- 
ed, we  must  bold  tbat  tliis  court,  under  the 
circumstances  shown,  is  without  Jurisdiction 
to  afford  tbe  relief  prayed  for. 

[3]  Section  473  of  tbe  Code  of  Clyll  Proce- 
dure gives  the  court  wide  discretion  to  "re- 
lieve a  party  or  bis  legal  r^resentative  from 
a  Judgment,  order,  or  other  proceeding  taken 
against  blm  through  his  mistalte,  inadver- 
tence, surprise  or  excusable  neglect."     But 


this  discretion  cannot  be  exercised  in  a  case 
where  the  court  has  lost  its  Jurisdiction. 
The  application  is  denied. 

We  concur :   BURNETT,  J.;  HART,  J. 


PEOPLE  V.  PATTERSON.    (Cr.  475.) 

(District  Cburt  of  Appeal,  Third  District,  Call- 
fomia.    June  80,  1919.) 

1.  CantiRAL  Law  «3>1036(l)—AFFKUi— Ob- 
jection TO  BVIDENCK. 

The  introduction  of  evidence  received  with- 
out objection  in  a  criminal  case  cannot  be  urged 
as  error  upon  appeal. 

2.  False  Pbetknses  «=>49(1)  —  Dbawino 
Check  Without  Funds  —  Cobporatb  Ex- 
istence OF  Bank. 

In  a  prosecution  for  drawing  a  check  upon 
a  banking  corporation  in  which  accused  had  in- 
sufficient funds,  it  is  sufficient  to  prove  the 
de  facto  existence  of  the  banking  corporation. 

3.  Cbiuinal  Law  «=>4(XK6)  —  Pabol  Evi- 
dence— OOBPORATE  CHAKACTEB. 

In  a  prosecution  for  drawing  a  check  upon 
a  banking  corporation  in  which  accused  had  in- 
sufficient funds,  the  bank's  corporate  character 
may  be  proved  by  parol. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Malcolm  C.  Glenn,  Judge. 

.  B.  C.  Pattorsott  was  convicted  of  drawing 
a  dieck  upon  a  bank  In  which  be  bad  insuffi- 
cient funds,  and  he  appeals.   Affirmed. 

Charles  L.  Gllmore,  of  Sacramento,  for  ap- 
I)ellant 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Obas.  Jonds, 
Deputy  At^.  Gen.,  for  the  People. 

BURNETT,  J.  Defendant  was  charged  by 
information  with  the  crime  of  uttering. and 
delivering  a  certain  bank  check  for  $15  to  <me 
George  Carlton;  it  being  alleged  that  tbe 
check  was  drawn  Novemt>er  11,  1018,  upon 
tbe  CaUfomia  National  Bank  of  Sacramento, 
a  banking  corporation  existing  under  tbe 
laws  of  the  United  States,  and  tbat  at  tbe 
time  of  tbe  utiering  of  said  check  defendant 
bad  neither  funds  nor  credit  in  said  bank. 

[1-3]  No  attack  is  made  upon  the  informa- 
tion, the  instructions,  or  any  of  tbe  rulings  of 
the  court.  The  only  contention  is  that  tbe 
evidence  is  insufficient  to  support  tbe  verdict 
in  twp  particulars;  that  is,  as  to  tbe  bank 
being  a  corporation,  and  tbat  defendant  had 
insufficient  funds  in  the  bank  at  or  al>ont  tbe 
time  the  check  was  uttered  and  presoited  for 
payment  Appellant  is,  however,  totally  in 
error  in  this  contention,  as  will  be  seen  from 
the  following  quotation  from  tbe  testimony  of 
Charles  8.  King,  the  assistant  caaliier  of  tbe 
California  National  Bank  of  Sacramento: 
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"Q.  Tbe  California  National  Bank  of  Sacra- 
mento is  a  corporation  organized  and  existing 
under  the  laws  of  the  United  States?  A.  Tea, 
sir.  Q.  And  it  has  its  principal  place  of  busi- 
ness in  the  City  of  Sacramento,  state  of  Cali- 
fornia?   A.  Yes,  sir." 

After  stating  how  long  be  had  been  assist- 
ant cashier  of  said  institution  and  that  an 
account  was  opened  with  B.  C.  Patterson  on 
October  16,  1918,  with  a  deposit  of  $20  to  his 
credit,  and  that  the  largest  balance  he  had  to 
his  credit  during  November  and  December, 
1918,  was  $3,  he  further  testified  that  at  no 
time  during  the  said  month  of  November  did 
the  defendant  have  any  arrangements  with 
the  bank  for  credit. 

But  appellant  contends  that  said  evidence 
was  Incompetent,  especially  as  to  the  incorpo- 
ration of  the  bank ;  the  claim  being  tliat  the 
articles  of  incoriwration  should  have  been 
introduced.  As  to  this,  It  may  be  said  In  the 
first  place  that  no  objection  was  made  to  the 
Introduction  of  the  evidence,  and  it  is  now 
too  late  to  urge  the  point  Again,  in  snch 
cases  it  is  sufficient  to  prove  the  de  facto  ex- 
istence of  the  corporation,  and  Its  corporate 
character  may  also  be  proved  by  parol. 

In  People  v.  Barric,  49  Cal.  342,  the  de- 
fendant was  convicted  of  stealing  certain 
property  of  a  corporation,  and  the  Supreme 
Court  said: 

The  prosecution  proved  by  the  witness  Rondd 
tUat  the  company  known  by  the  name  given  in 
tiM  indictment  was  a  corporation  de  facto,  do- 
ing business  as  such.  This  was  sufficient  Peo- 
ple V.  Frank,  28  Cal.  607;  People  v.  Hughes, 
29  CaL  257;  Petqptle  v.  Ah  Sam,  41  Cal.  646." 

In  the  Ah  Sam  Case  it  was  held  that  proof 
of  the  bank  being  a  corporation  may  be  made 
by  "general  reputation"  and  by  showing  tliat 
the  bank  was  known  and  acted  as  an  incor- 
porated company,  and  as  su(^  Issued  bank 
bills.  There  are  many  cases  to  the  same  ef- 
fect but  we  need  dte  no  further.  Indeed, 
there  seems  to  be  no  merit  in  the  appeal. 
The  evidence  is  abundantly  sufficient  to  sup- 
port the  verdict  and  the  defendant  had  a  fair 
and  impartial  trial. 

The  judgment  is  affirmed. 

We  concur:   CHIPMAN,  P.  J. ;   HAKT,  J. 


STOTJFFER  v.  EYB4ANN  et  al    {dv.  2028.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 1,  California.    June  12,  1919.) 

1.  Bbokebs     ^=938(3)  —  Land     Ezchanok 

TuANBACnOR      —      MiSBEPBXSENTATION      — 

OwNXBS'  Right  to  Dakages. 

Owners   cannot  recover   from   their  broker 
who  effected  real  estate  exchange  transaction. 


damages  for  misrepresentation  of  value  of  prop- 
erty received  by  them  in  exchange,  without  al- 
leging and  proving  that  such  property  was  of  a 
less  market  value  than  their  own  land. 

2.  Bbokkbs     «=382(2)    —  Land     Bxchangk 

TRANBACTIO'N— HlBBEFBESBNTATION  B1  BBO- 
.     KEB— PUEADING. 

In  land  broker's  action  on  commission  notes, 
in  wUch  owners  seek  to  avoid  liability  and  coun- 
terclaim for  damages  upon  ground  of  broker's 
misrepresentation  as  to  value  of  property  re- 
ceived in  exdiange,  held,  that  answer  failed  to 
plead  that  properly  received  in  exchange  was 
not  worth  as  much  as  property  transferred  in 
return  therefor. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Fred  H.  Taft  Judge. 

Action  by  H.  A.  Stouffer  against  Dorothea 
H.  Eymann  and  another.  From  judgment 
for  plalutlff  and  an  order  denying  motion 
for  new  trial,  defendants  appeal  Appeal 
from  order  denying  motion  for'  new  trial 
dismissed,  and  judgment  affirmed. 

Andrew  J.  Copp,  Jr.,  of  Los  Angeles,  tac 
appellants. 

Minor  Moore,  of  Los  Angeles,  tor  resp<md- 
ent 

JAMES,  J.  Appeal  Ity  defendants  from  a 
Judgment  in  favor  of  plaintiff  and  from  an 
order  denying  defendants'  motion  for  a  new 
trial. 

[1]  The  complaint  stated  in  the  ordinary 
form  causes  of  action  upon  two  promissory 
notes  admitted  to  have  been  executed  by  the 
defendants  and  made  in  favor  of  the  plaintiff. 
The  notes  were  given  as  the  result  of  aa 
agreement  made  between  plaintiCr  and  de- 
fendants; the  amount  represented  thereby 
being  for  commissions  to  be  paid  to  the 
plaintiff  by  defendants  in  consideration  of 
services  rendered.  PlalntUf  was  a  real  es- 
tate broker  and  was  instrumental  in  effect- 
ing an  exchange  of  certain  property  of  tiie 
defendants  in  the  county  of  Riverside,  CaL, 
for  real  property  In  the  state  of  Colorado. 
Defendants  in  their  answer  sought  to  ilvoid 
liability  on  the  notes  by  setting  up  the  de- 
fense that  their  agent  had  been  guilty  of 
fraud  in  that  he  had  misrepresented  the 
value  bf  the  Colorado  property  which  was 
received  by  them  In  exchange  for  the  Cali- 
fornia real  estate.  It  should  be  remembered, 
then,  that  this  Is  not  an  action  against  the 
other  party  to  the  exchange  for  falsely  rq>- 
resenting  the  value  of  his  property,  but  is 
an  action  iMsed  solely  upon  an  alleged 
breach  of  confidence  committed  by  an  agent 
toward  his  principals.  In  such  a  case  it  was 
incumbent  upon  the  complaining  principals 
to  allege  and  prove  that  the  property  re- 
ceived by  them  in  exchange  for  their  own 
land  was  of  a  less  market  value  than  was 
the  latter  property;   in  other  words,  if  the 
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Colorado  property  was  wortb  as  much  In 
tlte  market  at  the  time  of  the  alleged  trans- 
action as  the  HlTerslde  property,  no  damage 
wonld  be  shown,  regardless  of  the  fact  that 
the  Colorado  property  might  hare  been  rep- 
resented to  be  of  a  value  greatly  In  excess 
of  Its  actual  market  worth.  The  trial  Judge, 
after  permitting  an  amended  answer  to  be 
flled,  announced  that  he  did  not  consider 
that  this  amended  answer  stated  any  de- 
fense to  the  causes  of  action  pleaded  by 
the  plaintiff  on  the  notes,  but  allowed  the 
defendants  to  Introduce  evidence  as  to  what 
representations  were  actually  made  by  the 
plalntur.  This  evidence  having  been  Intro- 
duced, the  court  denied  the  defendants  the 
right  to  Introduce  other  offered  evidence  not 
going  to  the  point  mentioned,  and  ordered 
Judgment  for  the  plaintiff.  The  evident  con- 
clusion of  the  trial  Judge  was  that  the  facts 
shown  In  evidence  did  not  establish  a  case 
where  the  defendants  either  relied  upon,  or 
were  warranted  In  relying  upon,  statements 
made  1^  their  agent,  that  the  latter  were, 
as  to  the  question  of  the  value  of  the  Colo- 
rado proi)erty,  mere  opinions,  and  that  the 
defendants,  having  pursued  an  Inquiry  In- 
dependent of  that  In  which  the  plaintiff  took 
a  part,  slu>wed  that  they  did  not  rely  upon 
his  statements,  and  hence  the  Injury,  If  any, 
could  not  be  attributed  to  the  plaLotlfl. 
Upon  an  examination  of  the  evidence  we  are 
Inclined  to  agree  with  the  trial  Judge  upon 
this  proposlUon.  However,  whether  that 
question  was  correctly  resolved  or  not,  we  find 
exhibited  in  the  record  an  Insurmountable 
obstacle  to  the  defense  claimed  on  the  part 
of  the  defendants.  ^ 

[21  Nowhere  In  the  answer  is  there  any  al- 
legation showing  what  the  market  value  of 
the  Riverside  property  owned  by  the  de- 
fendants was;  hence  It  Is  not  made  to  ap- 
pear by  that  pleading  but  that  the  Colorado 
property  was  worth  as  much,  If  not  more, 
than  the  equity  owned  by  the  defendants  In 
the  Riverside  property ;  the  latter  property 
having  been  exchanged  subject  to  a  large 
incumbrance  by  way  of  trust  deed.  We  find 
In  paragraph  1  of  the  answer,  this  clause: 

"That  on  said  last-mentioned  date  said  real 
property  was  of  the  reasonable  exchange  value 
of  160,000,  subject  to  a  lien  of  deed  of  trust 
thereon  for  the  principal  sum  of  (20,000. 
•    •    • » 

This  allegation  referred  to  the  Riverside 
proi)erty.  It  contains  no  statement  at  all  of 
what  the  market  value  of  that  property  or 
the  equity  was.  In  an  alleged  counterclaim 
set  up  in  the  answer  the  defendants  seek 
to  recoup  damages  In  the  sum  of  $35,663, 
which  they  allege  as  being  "the  difference, 
between  the  value  of  said  Colorado  property 
as  represented  and  the  actual  value  of  said 
property  on  or  about  the  said  24th  day  of 


January,  1014."  In  the  preliminary  para- 
graphs of  the  alleged  counterclaim  the  alle- 
gations of  the  answer,  Including  that  which 
we  have  quoted,  are  made  a  part  thereof 
by  reference.  It  will  be  at  once  discerned 
that  there  Is  nothing  In  the  counterclaim, 
added  to  the  allegations  of  the  main  an- 
swer, whldi  shows  what  the  value  of  the 
Riverside  equity  was;  and  the  allegation 
as  to  the  amount  of  damages  does  not  help 
the  case  of  defendants  any,  for,  as  we  have 
stated  hereinabove.  If  the  value  of  the 'Colo- 
rado prox)erty  equaled  the  value  of  the  Riv- 
erside property,  no  damage  would  be  shown 
for  which  recovery  could  be  had  against  the 
agent.  In  point  generally  on  this  proposition 
are  the  cases  of  Baker  t.  Brown,  82  Cal.  64, 
22  Pac.  879;  Holton  v.  Noble,  83  Cal.  7,  23 
Pac.  58;  and  London,  etc.,  Eire  Ins.  Co.  t. 
Llebes,  105  Cal.  203,  38  Pac.  691. 

For  the  reasons  given,  we  conclude  that 
the  appeal  is  without  merit.  At  the  time 
the  order  denying  a  new  trial  was  made  the 
law  did  not  authorize  an  appeal  to  be  taken 
therefrom.  Hlrsch  v.  AH  Persons,  173  Cal. 
268,  159  Pac.  712.  The  questions  sought  to 
be  raised  thereby  are  all  presented  on  the 
appeal  from  the  Judgment.     ^ 

The  appeal  from  the  order  denying  de- 
fendants' motion  for  a  new  trial  Is  dismissed. 
The  Judgment  appealed  firom  Is  afhrmed. 

We  concur:   CONRET,  P.  J.;   SHAW,  J. 


DO!  V.  McMURRT.    (Civ.  1860.) 

(District  Court  of  Appeal,  Third  District,  Cali- 

fomia.     June  10,  1019.    Rehearing  Denied 

by  Supreme  Court  Aug.  7,  1919.) 

IiANnLOBD    AND   TENANT    ®=>49(1)  —  CaBK    OF 

Pbemiseb— Election  of  Reuedies. 
A  lease  provision,  authorizing  lessor  to  em- 
ploy men  to  properly  care  for  the  premises,  etc., 
is  for  lessor's  benefit,  and  does  not  prevent  a 
damage  recovery  against  lessee  for  failure  to 
maintain  premises,  nor  does  the  lessor's  employ- 
ment of  men  oonstltate  an  election  of  remedies 
precluding  recovery  of  damages  from  lessee. 

Appeal  from  Superior  Court,  Placer  Coun- 
ty;  J.  B.  Prewett,  Judge. 

Action  by  M.  Dot  against  J.  B.  McMurry. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Fred  J.  Harris,  of  Sacramento,  for  appel- 
lant. 
Ben  P.  Tabor,  of  Auburn,  for  respondent. 

CHIPMAN,  P.  J.  Plaintiff  leased  from  de- 
fendant a  fruit  orchard  of  about  20  acres 
for  the  term  of  three  years  from  October 
16,  1916,  agreeing  to  pay  as  rental  the  an- 
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nnal  sum  of  |1,000.  The  lea'se  provided  tbat 
."all  of  the  fruit  produced  upon  the  premisee 
hereby  leased  must  be  delivered  to  the  Au- 
burn Fruit  Exchange  in  the  name  of  the  par- 
ty of  the  first  part  (J.  B.  McMurry),  all 
transactions,  accounts,  statements,  account 
3ale8,  and  checks  to  be  Issued  in  the  name  of 
the  party  of  the  first  part"  The  complaint 
alleged  that  the  fruit  crop  of  1917  was  so 
delivered,  and  the  defendant  received  there- 
for the  sum  of  $4,493.36,  that  a  portion  of 
this  vvas  paid  to  plaintiff,  but  that  the  de- 
fendant withheld  the  sum  of  $639^2,  which, 
together  with  an  unknown  amount  for  re- 
bate^ is  due  the  plaintifF.  The  prayer  was 
for  an  accounting  and  a  Judgment  for  what- 
ever amount  was  found  due.  The  answer 
claimed  that  no  amount  was  due  plaintiff 
in  consequence  of  certain  services  performed 
for  him  by  defendant  and  hia  wife  and  by 
reason  of  damage  done  to  the  orchard 
through  the  want  of  proper  care  and  atten- 
tion on  the  part  of  plaintiff.  Affirmative 
relief  was,  indeed,  therein  demanded,  and 
the,  same  matters  were  set  up  by  way  of 
cross-complaint,  and  therein  it  was  sought 
to  have  the  lease  rescinded  and  defendant 
restored  to  the  possession  of  the  land,  to- 
gether with  damages  for  said  injury.  How- 
ever, it  appeared  at  the  trial  that  an  agree- 
ment had  been  reached  by  the  parties  for 
the  restoration  of  the  premises,  and  that 
feature  was  consequently  eliminated  from  the 
case.  The  court  found  that  the  value  of  the 
services  performed  for  plaintiff  as  aforesaid 
and  the  amount  of  the  damages  suffered  by 
defendant  equaled  the  amount  due  plaintiff 
under  said  lease,  and  rendered  Judgment  for 
defendant  for  costs.  After  an  examination 
of  the  record,  we  may  say  that  there  1b  sub- 
stantial support  for  the  finding  that  said 
services  were  rendered  as  claimed  and  were 
of  the  value  charged  against  the  plaintiff. 
The  doubtful  proposition  relates  to  the  sum 
of  1481.59,  whidi  was  allowed  as  an  offset 
for  injuries  done  to  the  premises.  While 
the  answer  refers  to  several  particulars  in 
which  plaintiff  failed  to  comply  with  his 
agreement  as  to  the  care  of  the  place,  it  is 
quite  apparent  that  said  award  was  made 
principally  for  his  failure  to  thin  the  grow- 
ing fruit,  and  thereby  allowing  many  limbs 
to  be  broken  and  the  trees  greatly  injured. 
When  the  case  was  first  before  ua  we  gain- 
ed the  impression,  and  so  decided,  that  be- 
cause the  lease  provided  that  the  lessor  bad 
the  right  to  employ  one  or  more  men  prop- 
erly to  care  for  the  premises  (which  we  as- 
sumed Included  the  right  to  thin  the  fruit) 
and  charge  the  expense  to  the  lessee,  the 
lessor  was  "thereby  charged  with  the  ulti- 
mate responsibility  for  the  proper  thinning 
of  tbe  fruit"  This  view  was  somewhat  con- 
tribmed  to  by  the  fact  that  the  lessor  bad 
caused  some  thinning  to  be  done,  and  had 
done  some  other  work  in  the  orchard,  and 
that  he  seemed  to  be  aware  of  the  necessity 


for  better  thinning  being  done  than  the  lea- 
see was  doing.  Upon  further  reflection  ws 
think  we  were  in  error.  This  right  of  super- 
vision to  some  extent  and  the  right  himself 
to  assist  in  harvesting  the  crop  or  thinning 
the  fruit  waa,  we  thick,  for  the  lessor's  ben- 
efit, and  was  not  intended  to  nor  did  it  have 
the  effect  of  relieving  the  leasee  fr<NU  the  du- 
ty of  performing  bia  covenants,  nor  acquit 
him  of  liability  for  damages  caused  by  his 
breach  of  the  contract  While  by  an  aban- 
donment of  the  work  by  tbe  lessee  or  by  his 
doing  the  work  in  such  a  way  as  to  cause 
great  damage  the  lessor  might  for  his  pro- 
tection have  elected  to  do  all  the  work,  he 
was  under  no  obligation  to  do  so,  and  his 
failure  to  do  it  would  not  relieve  the  lessee 
from  the  performance  of  his  contract  obli- 
gations. Any  other  view  would  make  it  to 
the  lessee's  possible  advantage  to  neglect  his 
work,  sit  idly  by  while  the  lessor  is  perform- 
ing the  duties  of  the  lessee,  and  at  the  same 
time  claim  the  fruits  of  the  lease,  thus  cast- 
ing upon  tbe  lessor  the  entire  burden  of  the 
lease. 
Appellant  thus  states  his  position: 

"We  do  not*  mean  to  contend  that  there  k 
not  available  an  election  of  remedies  to  the  in- 
jured party  in  proper  cases,  but  we  do  say  that 
an  election,  once  made,  binds  tbe  person  making 
it  to  the  exclusion  of  all  others.  Particularly 
is  this  the  case  when  the  election  is  made  in 
conformity  to  the  written  terms  of  the  lease 
to  which  he  Is  a  party.  And  where  a  party 
has  an  election  of  two  remedies,  each  being  in- 
consistent with  the  other,  the  plaintiff  may 
elect  which  Iw  will  pursue,  but  h«  cannot  have 
both." 

As  we  understand,  appellant's  application 
of  this  statement  is  this:  That  in  assuming 
to  do  some  of  the  work  in  the  orchard  whidi 
he  deemed  necessary  tor  its  protection 
against  damage  respondent  made  an  elec- 
tion of  remedies  open  to  him,  and  thereby 
released  appellant  from  all  claims  for  dam- 
ages caused  by  appellant's  breach  of  his 
contract. 

That  we  may  have  a  clear  view  of  apiSel- 
lant's  position  we  quote  further  from  hia 
brief: 

"By  solemn  agreement  he  (respondent)  stipu- 
lated -therein  what  the  remedy  for  a  breach  of 
ita  terms  would  be.  This  remedy  is  exclusive  of 
all  others.  If  the  premises  were  not  being  con- 
ducted according  to  the  stipulations  in  the  lease 
he  was  bound  under  It  to  take  charge  of  the  or- 
chard, and  if  any  damage  resulted  while  he 
was  in  charge,  the  loss  would  be  the  result  ot 
his  own  negligence.  If  he  elected  not  to  take 
charge  of  the  place,  knowing  that  waste  was 
being  suffered  or  injury  done  thereto,  then  he 
waived  his  right  and  remedy  under  the  lease,  and 
cannot  complain  if  hp  chose  not  to  protect  his 
interest." 

The  court  found  upon  sufficient  evidence, 
though  not  free  from  conflicting  evidence, 
that  the  work  done  by  respondent  was  at  ap- 
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pellant's  request  and  In  the  accounting  re- 
spondent was  given  credit  for  it  The  court 
also  found,  upon  sufficient  evidence,  that, 
through  the  negligence  of  appellant  to  do 
certain  work,  vrblch  the  contract  provided 
he  was  to  do,  certain  damages  resulted  to  the 
trees.  These  damages  arose  partly  from  im- 
proper pruning,  but  chiefly  from  failure  prop- 
erly to  thin  the  fruit,  thus  causing  the  limbs 
to  break  and  to  Injure  the  trees  and  to  dimin- 
ish materially  their  productiveness.  We  do 
not  think  that  l)ecanse  respondent,  as  he  had 
the  right  to  do,  hired  one  or  more  boys  for 
a  short  time  to  assist  in  thinning  the  fruit, 
he  thereby  elected  to  take  the  full  responsi- 
bility of  this  branch  of  the  work.  He  was 
all  the  time  urging  appellant  to  do  this 
work,  and  at  no  time  did  he  give  appellant 
cause  for  assuming  that  he  was  relieved  from 
his  obligations  in  this  regard. 

In  considering  the  evidence,  conflicting  as 
It  was,  as  to  the  various  matters  the  sub- 
ject of  the  accounting,  appellant's  argument 
barks  ba<^  to  his  construction  of  the  lease, 
which  we  think  is  not  warranted.  We  can 
discover  no  place  for  the  application  of  the 
doctrine  of  election  as  was  applied  in  Holt 
Mfg.  Co.  V.  Ewing,  109  Cal.  353,  42  Pac.  435, 
and  similar  cases  cited  by  appellant.  In  the 
Holt  Case  plaintUT  made  a  conditional  sale 
of  a  machine.  The  purchaser  died,  leaving 
the  last  payment  unmade.  FlaintitF  filed  a 
claim  against  the  estate  for  the  amount,  and 
it  was  allowed  by  the  administrator  and  the 
court,  and  thereby  became  in  effect  a  Judg- 
ment Plaintiff  subsequently  brought  an  ac- 
tion to  recover  the  machine  for  breach  of  the 
contract  of  sale.    Said  the  court: 

"The  so-called  lease  was  in  fact  a  conditional 
sale,  under  the  terms  of  which  the  seller  bad 
either  one  of.  two  remedies  for  the  violation  of 
the  contract  by  the  purchaser.  It  might,  upon 
the  default  of  the  purchaser  in  meeting  the 
atipnlated  payments,  or  any  of  them,  have  re- 
taken the  property  or  recovered  Its  possession 
in  an  action  of  claim  and  delivery,  or,  on  the 
other  hand,  treated  the  sale  as  an  absolute  one, 
and  brought  its  action  upon  the  notes  to  recover 
the  contract  price  of  the  property  gold.  These 
remedies  being  inconsistent,  the  plaintiff  could 
elect  which  he  would  pursue,  but  he  could  not 
have  both.  Parke  v.  White  Biver  Lumber  Co., 
101  Cal.  37  [35  Pac.  442]  and  cases  there  cited." 

Obviously  plaintiff  could  not  have  a  Judg- 
ment against  the  property  of  the  deceased  for 


the  amount  due  him  and  also  have  the  ma- 
chine. No  su^  inconsistency  of  remedies 
as  was  present  in  that  case  exists  here.  In- 
deed, according  to  appellant's  view,  as  we 
understand  it,  respondent  had  no  choice  in 
the  matter.  If  he  took  charge  of  the  orchard 
he  thereby  relieved  appellant  of  responsibil- 
ity, and  it  he  failed  to  do  so  he  thereby 
waived  all  right  to  damages.  In  point  of 
fact  he  made  no  election. 

The  case  is  by  no  means  complicated.  The 
fruit  grown  by  appellant  was  marketed  as 
the  lease  provided,  and  certain  of  the  pro- 
ceeds paid  over  to  appellant,  re^ondent 
withholding  his  rentals^  also  the  amount  due 
for  services  rendered,  and  also  an  amount 
claimed  as  damages  to  the  premises.  The 
court,  upon  the  evidence  submitted  at  the 
trial,  found  the  balance  due  appellant  in  the 
accounting,  and  also  found  that  the  amount 
due  respondent  for  services  and  the  damages 
caused  by  appellant's  failure  to  care  for  the 
orchard  equaled  the  amount  due  to  appel- 
lant and  rendered  Judgment  for  respondent 
for  costs. 

We  can  discover  no  Just  ground  for  ar- 
riving at  a  different  decision,  l^ie  Judgment 
is  affirmed. 

I  concur:  HAWT,  J. 

BURNETT,  J.  I  concur.  After  more  de- 
liberate consideration,  I  am  satisfied  that 
the  controlling  principle  Is  aa  stated  by  the 
presiding  Justice. 

If  the  parties  had  intended  to  relieve  the 
lessee  from  liability  for  any  default  in  case 
the  lessor  with  knowledge  thereof  failed  to 
avail  himself  of  the  privilege  of  doing  the 
work  himself,  it  Is  fair  to  assume  that  they 
would  have  expressed  such  intention.  We 
must  gather  their  Intention  from  the  lan- 
guage of  the  instrument  itself,  and,  so  view- 
ing the  situation,  it  seems  reasonable  to  hold 
that  the  lessor  did  not  by  his  inaction,  waive 
his  right  to  claim  damages  from  the  lessee. 
As  a  matter  of  equity  it  is  to  be  remembered 
that  the  proposition  involves  the  willful  vi- 
olation of  his  covenant  on  the  part  of  the  les- 
see and  no  more  than  the  failure  to  exercise 
a  privilege  on  the  part  of  the  lessor.  It  is 
therefore  morally  as  well  as  legally  right 
that  the  latter,  on  the  showing  made,  should 
be  permitted  to  recover  the  amount  of  the 
damage  actually  suffered  by  him. 
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NORTON  T.  NORTON'S  ESTATE. 
(Civ.   2746.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  June  16,  1019.  Rehear- 
ing Denied  by  Supreme  Court,  Aug.  14,  1919.) 

1.  ExECUTOBs  AND  Adminisiratobs  «=»453(4) 
—  Aduinistbatbix's  Ci.Ani  against  Es- 
tate— Effect  of  Judgment. 

Where  an  administratrix's  claim  against  the 
estate  is  reduced  to  judgment  pursuant  to  Code 
Civ.  Proc.  i  1510,  the  judgment  is  not  personal, 
but  merely  establishes  a  claim  against  the  es- 
tate. 

2.  EXEOCTOBS  AND  Aduinibtratobs  ®=>202 
(2)— Claiub  against  Estate— When  Pbov- 
abue. 

Under  Code  Civ.  Proc.  gg  1498,  1494,  mak- 
ing claims  not  due  or  contingent  provable 
against  •  deceased's  estate,  a  debt  contingent 
upon  the  claimant  living  with  decedent  as  his 
wife  until  his  death  became  due  upon  decedent's 
death  and  provable  against  his  estate. 

8.  ExECUTOBS  and  Adminibtbatobs  «=»202 
(1)— Claims— Contract. 
A  claim  against  an  estate  based  upon  an 
instrument  executed  with  the  formalities  re- 
quired of  contracts  may  be  enforced,  although 
the  instrument  has  been  admitted  to  probate 
as  a  will;  since  a  writing  may  be  both  a  will 
and  4  contract. 

4.  Wills  «=s>792(4)— Election  ob  Estoppel 
BY  Pbobate  of  Will. 
The  fact  that  an  administratrix  offered  an 
alleged  will  tor  probate,  as  she  was  required  to 
do  by  Code  Civ.  Proc.  g  1298,  did  not  constitute 
an  estoppel  or  election  precluding  her  from 
claiming  the  instrument  gave  her  contractual 
rights  against  deceased's  estate. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  tianlel  0.  Deasy, 
Judge. 

Action  by  Frances  E.  Norton  against  the 
Estate  of  Q.  N.  Norton,  deceased.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed,  wltli  directions. 

Pelrce  Coombes,  o/  San  Francisco,  for  ap- 
pellant. 

W.  W.  Allen,  of  San  Francisco,  and  J.  W. 
Henderson,  of  Eureka,  for  respondent. 

BRITTAIN,  J.  Frances  B.  Norton,  the 
surviving  widow  of  G.  N.  Norton,  appeals 
from  a  Judgment  entered  upon  an  order  su|i- 
taining  a  demurrer  to  her  complaint  In  a 
suit  against  the  estate  of  O.  N.  Norton,  upon 
a  claim  rejected  by  the  Judge  sitting  in  pro- 
bate. 

The  essential  allegations  of  the  complaint 
are  summarized  as  follows: 

On  July  4,  1915,  leaving  an  estate  in  ex- 
cess of  $10,000,  Q.  N.  Norton  died  testate 
and  indebted  to  the  plaintiff  in  the  sum  of 
$1,000  per  year,  in  monthly  installments  of 
$83.33,   commencing  July  4,   1915,   under   a 


contract  set  forth  as  an  exhibit  to  the  claim, 
whldi  by  proper  reference  is  made  part  of 
the  complaint.  July  21,  1915,  the  plaintiff 
was  apiiointed  and  qoallfled  aa  special  ad- 
ministratrix of  the  estate,  and  serred  as 
such  until  September  17,  1915,  when  she  wag 
appointed,  and  since  which  time  ^be  was, 
and  continued  to  be  at  the  time  of  filing  suit, 
the  administratrix  of  the  estate  with  the 
will  annexed.  On  March  16,  1916,  within  the 
time  required  by,  and  in  accordance  with, 
secUons  1493,  1494,  and  1610  of  the  Code  of 
Civil  Procedure,  the  plaintiff  filed  her  veri- 
fied claim  with  the  clerk  of  the  court  In 
which  the  probate  proceedings  on  the  estate 
were  pending.  No  payments  were  made  on 
the  claim,  allowance  of  which  was  opposed 
by  the  children  of  the  decedent,  and  the 
claim  was  rejected.  In  the  claim  appended 
to  the  complaint  It  was  averred  that  the  con- 
tract on  which  the  claim  is  based  was 
written  and  signed  by  Norton  In  December, 
1911,  and  thereupon  delivered  to  the  claim- 
ant ;  that  it  was  executed  because  the  claim- 
ant had  obtained,  after  the  appearance  of 
her  husband  and  trial,  an  interlocutory  de- 
cree of  divorce  against  him  for  cruelty,  and 
he  desired  a  reconciliation,  and  to  Induce  her 
thereafter  to  live  with  him  as  his  wife  un- 
til his  death,  and  in  reliance  upon  the  writ- 
ing she  did  live  with  him  as  hJLs  wife  until 
his  death,  and  had  her  interlocutory  decree 
of  divorce  set  aside;  that  the  writing  was 
in  her  possession  until  December  30,  1912, 
when  at  Norton's  request  she  gave  it  to  him 
for  the  purpose  of  rewriting  it ;  that  he  did 
rewrite  it,  after  which  he  destroyed  the  orig- 
inal ;  that  the  rewritten  document  was  con- 
tinuously thereafter  in  her  possession  until  it 
was  filed  by  her  as  the  will  of  the  decedent; 
and  that  It  has  been  admitted  to  probate  as 
a  will,  and  as  such  is  on  file  in  the  office  of 
the  clerk  of  the  court  in  which  probate  pro- 
ceedings on  the  estate  are  pending.  The 
document  Is  In  the  words  and  figures  fol- 
lowing: 

"This  instrument  made  and  dated  at  San' 
EVancisco,  California,  on  the  thirtieth  day  of 
December  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  twelve  by  me  the  under- 
signed is  intended  to  be  not  only  a  contract  but 
also  an  irrevocable  olographic  will  (the  same 
being  an  instrument  that  is  entirely  written, 
dated  and  signed  by  the  hand  of  myself)  to  the 
extent  of  the  provisions  thereof,  it  being  my 
purpose  by  virtue  of  the  provisions  of  this  in- 
strument to  secure  to  my  wife,  Frances  B.  Nor- 
ton, the  payments  hereinafter  specified  out  of 
my  estate  for  and  during  her  natural  life  if 
she  shall  continue  to  be  my  wife  and  be  living 
with  me  as  such  at  the  time  of  my  death.  Mak- 
ing reference  to  the  foregoing  I  hereby  promise, 
agree,  undertake  and  guarantee  that  after  my 
decease  my  personal  representatives  shall  and 
will  pay  out  of  my  estate  to  my  wife,  Frances 
E.  Norton,  for  and  during  her  natural  life  the 
sum   of  one   thousand   dollars   ($1,OOOX)0)   per 
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year  in  monthly  installments  of  eighty-three 
dollars  and  thirty- three  cents  ($83.33)  each  if 
she  shall  continue  to  be  my  wife  and  be  living 
with  me  as  such  at  the  time  of  my  death,  but 
not  otherwise.  I  hereby  expressly  provide  that 
upon  my  death  all  of  my  estate  of  every  name, 
nature,  character  and  description  and  whereso- 
ever situated  shall  stand  charged  for  the  pay- 
ments aforesaid  if  my  said  wife  shall  then  be 
entitled  to  such  payments  according  to  the 
provisions  aforesaid. 

'  "In  witness  whereof  I  have  written,  dated 
and  signed  the  foregoing  by  my  own  hand  as 
above  stated.    G.  N.  Norton." 


Since  tbe  demurrer  was  sustained  with- 
out leate  to  amend,  the  grounds  of  ambigui- 
ty and  nncertainty  may  be  disregarded.  The 
other  three  grounds  of  demurrer  were  that 
the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  action,  that  there  was  a  de- 
fect of  the  party  defendant,  and  that  facts 
snfficient  to  constitute  a  cause  of  action  were 
not  stated. 

In  the  brief  on  behalf  of  the  respondent 
the  demurrer  Is  sought  to  be  sustained.  No 
consideration  can  be  given  to  statements  of 
fact  not  shown  by  the  complaint,  but  made 
In  the  brief.  They  may  be  pertinent,  if 
proved,  on  a  trial  of  the  case,  but  upon  the 
demurrer  ruling  the  court  is  confined  to  the 
facts  stated  in  the  complaint 

[1]  In  regard  to  the  claimed  defect  of  par- 
ties, it  Is  said:  "There  is  no  entity  or  being 
in  the  defendant,  and  respondent  submits 
that  the  court  could  not  render  a  Judgment 
against  respondent."  The  statute  provides 
that  if  the  administrator  is  a  creditor  of  the 
decedent,  bis  authenticated  claim  shall  be 
ffled  with  the  cleric,  who  is  required  to  pre- 
sent It  to  the  Judge,  and  if  it  is  rejected, 
''action  thereon  may  be  had  against  the  es- 
tate by  the  claimant,  and  summons  must  be 
served  uiran  the  Judge,  who  may  appoint  an 
attorney,  at  the  expense  of  the  estate,  to 
defend  the  action."  Code  Civ.  Proe.  |  1610. 
A  Judgment  rendered  for  the  plaintiff  in  such 
a  case  is  not  personal,  but  merely  establishes 
the  Claim  against  the  estate.  Estate  of  More, 
121  Cal.  635,  54  Pac.  148. 

[2]  The  question  of  Jurisdiction  of  the  sub- 
ject-matter and  the  sufficiency  of  the  state- 
ment of  facts  appear  to  be  merged  In  the  re- 
spondent's brief.  Reliance  is  placed  on  the 
application  of  sections  of  the  old  practice 
acf  to  a  claim  upon  a  mortgage  lien,  in  a 
case  where  it  was  held  that  the  word 
"claims,"  as  used  In  the  act,  referred  only  to 
such  debts  as  might  have  been  enforced 
against  the  decedent  In  his  lifetime  by  a 
personal  action  for  the  recovery  of  money. 
Fallon  T.  Butler,  21  Cal.  32,  81  Am.  Dec.  140. 
Hie  present  statute  provides  for  claims  not 
due  OP  contingent.  Code  Civ.  Proc  §{  1493 
and  1494;  Verdier  v.  Roach,  96  CaL  471, 
81  Pac.  554;  Crocker-Woolworth  Nat.  Bank 
T.  Carle,  133  Cal.  409,  65  Pac  931.    The  debt 


was  contingent  upon  the  performance  of  the 
condition  to  live  with  the  decedent  as  his 
wife  until  his  death.  Civ.  Code,  $  1439.  Up- 
on the  death,  If  the  condition  was  performed 
by  the  plaintiff,  the  debt  became  due,  and 
was  provable  as  a  claim. 

[3,4]  The  only  other  matter  relied  on  by 
respondent  is  that  the  instrument  on  which 
the  claim  is  based  is  a  will  and  not  a  con- 
tract. Cases  are  cited  In  support  of  the  rule 
"that  where  an  instrument  does  not  operate 
Inter  vivos,  bat  is  made  to  d^>end  for  Its 
whole  operation  upon  the  event  of  the  death 
of  the  maker  to  consummate  it,  then  it  can 
only  take  effect  as  testamentary."  ,  Carey  y. 
Dennis,  13  Md.  1.  The  instrument  under 
consideration  here  did  operate  inter  vivos. 
In  reliance  upon  it  the  plaintiff  caused  her 
interlocutory  decree  of  divorce  to  be  set  aside 
and  resumed  marital  relations  with  her  hus- 
band, faltbtnlly  performing  on  her  part  all 
the  obligations  of  the  contract,  and  she  seeks 
in  this  action  to  establish  her  right  to  re- 
ceive the  consideration  for  her  performance. 
Such  a  contract  is  one  favored  by  the  law. 
Bowden  v.  Bowden,  176  Cal.  7U,  167  Pac. 
164,  L.  R.  A.  1918A,  380.  The  Instrument 
was  admitted  to  probate  as  a  will.  The  de- 
cedent in  the  writing  declared  It  was  "in- 
tended to  be  not  only  a  contract  but  also  an 
irrevocable  olographic  will  •  •  •  to  the 
'extent  of  the  provisions  thereof."  A  writ- 
ing may  be  both  a  will  and  a  contract.  For 
the  purpose  of  the  present  appeal  it  is  im- 
material whether  It  Is  operative  for  testa- 
mentary purposes  or  not.  It  is  executed 
with  all  the  formalities  required  in  the  exe- 
cution of  a  contract,  and  suit  may  be  main- 
tained upon  It  without  regard  to  its  testa- 
mentary character.  Adams  v.  Lansing,  17 
CaL  640.  No  question  of  election  Is  present- 
ed by  the  demurrer,  nor  could  It  be  deter- 
mined on  this  appeaL  As  the  custodian  of 
the  instrument.  It  was  the  duty  of  the 
plaintiff  to  present  It  for  probate.  Code  Civ. 
Proa  i  1298.  She  could  not  attack  the  va- 
lidity of  the  instrument  on  which  she  relied. 
Under  such  circumstances  there  is  neither 
election  nor  estoppel  thereafter  to  make  her 
election  to  rest  on  her  contractual  rights. 
In  re  Gwin,  77  Cal.  313,  19  Pac.  527.  In 
reaching  the  conclusion  that  the  demurrer 
should  have  been  overruled,  the  facts  stated 
in  the  complaint  are  necessarily  taken  as 
true,  and  the  law  Is  declared  upon  that  as- 
sumption. Nothing  In  this  opinion  is  In- 
tended to  determine  any  matter  of  fact  upon 
which  evidence  may  be  adduced  upon  proper 
Issues    being    framed    in    the    trial    court 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  enter  an  order  overrul- 
ing the  demurrer  to  the  complaint,  and  for 
such  further  proceedings  as  are  not  incon- 
sistent herewith. 

We  c<mcur:  LANGDON,  P.  J.;  HAVEN,  J. 
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liA  GHANCB  y.  BROWN  et  •!.    (Civ.  2828.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  9,  1919.) 

1.  Vendob  ard  Purchases  $=»187— Tocb  or 
Patment— Waives. 

Vendors'  acceptance  of  payments  while  pur- 
chaser was  in  arrears  held  to  constitute  waiver 
of  time  as  an  essential  condition  for  the  pay- 
ment of  installments  due  under  the  contract. 

2.  Vendob  and  Puschaseb  €=»95(2),  lOl  — 
FoBFEiTUBE— Acceptance  of  Ovbbduk  Pay- 
ments—Suspension  OF  Right  of  Foefki- 

TUBE. 

Where'  contract  provided  for  forfeiture  of 
purchaser's  rights  thereunder  upon  failure  to 
make  payments  when  due,  vendors'  acceptance 
of  payments  while  purchaser  was  in  arrears 
created  a  temporary  suspension  of  right  of  for- 
feiture, which  could  be  restored  only  by  a  defi- 
nite and  specific  notice  of  an  Intention  to  en- 
force it. 

3.  VXNDOB  AND  POBOHABXB  ®=9l09.  20^— De- 

BTBUcnoN  or  Iupbovei£ents  —  Riorts  of 
PUBOHASBB— Rescission  of  Contbagt. 
Where  there  exists  an  executory  contract 
for  the  sale  and  conveyance  of  real,  property, 
and  improvements  which  constitute  a  material 
part  of  the  consideration  have  been  destroyed, 
the  loss  falls  upon  the  vendor,  and  purchaser 
has  the  right  to  rescind  the  contract. 

i.  Vendob  and  Pubchaseb  ®=>101— Fobfei- 

ttibe  fob  Nonpayment— Waives— Notice  to 

Pubchaseb. 

Vendors,  after  waiving  right  of  forfeiture  for 

purchaser's    failure   to    make    payments    when 

due,  could  revive  right  only  by  giving  purchaser 

reasonable  time  within  Vhich  to  make  payments 

in  compliance  with  contract. 

5.  Vendob  and  Pubchaseb  iS=>101— Fobfei- 
tube  —  Waives  —  Demand  fob  Payment  — 

MAKINO/OF  Repaibs. 
Where  contract  provided  for  forfeiture  of 
payments  upon  purchaser's  failure  to  pay  in- 
stallments when  due,  and  required  vendor  to 
make  repairs  in  case  of  fire,  vendor,  after  having 
waived  right  of  forfeiture  by  acceptance  of 
overdue  payments,  and  after  having  undertaken 
to  repair  building  after  partial  destruction  by 
fire,  could  not  revive  right  of  forfeiture  by  notice 
demanding  payment  before  completion  of  re- 
pairs. 

6.  Vendob  and  Pubchaseb  $=>102— Sai,e  by 
VendcTB— Rescission. 

Sale  of  premises  by  vendor  to  persons  other 
than  purchaser  without  purchaser's  knowledge 
or  consent  does  not  constitute  an  attempt  to  re- 
scind contract,  since  vendor  may  sell  property 
sobject  to  purchaser's  rights  under  the  con- 
tract 

Appeal  from  Superior  Court,  Kern  County ; 
Milton  T.  Farmer,  Judge. 

Action  by  O.  J.  La  Chance  against  C.  D. 
Brown  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 


W.  W.  Eaye  and  Alfted  Slemon,  botb  of 
Bakersfield,  for  appellants. 

N.  B.  Conklin,  of  Bakersfield,  for  respond- 
ent. 

CONRBT,  P.  J.  Action  to  recover  tbe  sum 
of  $1,071  paid  by  the  plaintiff  to  tbe  defend- 
ants on  account  of  a  contract  for  the  pur- 
chase of  real  property,  which  ccmtract  it  Is 
alleged  was  abandoned  by  the  defendants, 
and  rescinded.  From  a  Judgment  awarding 
to  the  plaintiff  the  sum  of  1411,  Qie  defend- 
ants appeal. 

Tbe  complaint  alleged  that  immediatdy 
after  the  signing  of  the  contract  the  plaintiff 
and  defendants  entered  into  a  supplemental 
agreement  to  the  effect  that  a  certain  policy 
of  insurance  upon  the  Improvements  on  the 
land  was  for  the  benefit  of  the  plaintiff,  and 
that  in  case  of  loss  of  the  premises  by  fire 
any  sum  paid  upon  the  Insurance  would  be 
paid  to  the  defendants.  In  case  of  total  loss, 
and  that  the  plaintiff  was  to  be  credited  upon 
the  purchase  price  of  the  property  for  what- 
ever amount  was  recovered  on  the  policy,  and 
In  case  of  a  partial  loss  whatever  money  was 
paid  by  tbe  insurance  company  so  much  of  It 
as  necessary  was  to  be  used  to  repair  the 
damage  by  fire,  and  whatever  remained  over 
and  above  such  exiienditure  would  be  cred- 
ited to  tbe  plaintiff  on  the  purchase  price 
of  tbe  property;  that  after  the  Are  by 
which  tbe  bouse  was  partially  destroyed  and 
after  the  repairs  were  completed  there  re- 
mained the  sum  of  $850  paid  by  the  insurance 
company,  which  sum  tbe  defendants  retained 
to  their  own  use  and  refused  to  pay  over  or 
credit  to  tbe  plaintiff. .  No  evidence  was  In- 
troduced In  support  of  tbe  foregoing  allega- 
tions (all  of  which  were  denied),  and  no  find-' 
Ing  of  fact  was  made  tbereon. 

Tbe  contract  price  was  $3,500,  of  which 
$400  was  paid  at  tbe  execution  of  tbe  con- 
tract. Tbe  contract  provi-ded  that  the  re- 
mainder of  the  purchase  price  should  be  paid 
as  follows:  $1,500  by  assuming  a  mortgage 
indebtedness  held  by  Oie  Producers'  Savings 
Bank  against  the  property,  which  sum  of  $1,- 
500,  together  with  tbe  interest  thereon,  It  was 
agreed  should  be  paid  by  tbe  plaintiff.  The 
remaining  $1,600  was  to  be  paid  in  certain 
monthly  Installments.  Tbe  Interest  on  tbe 
mortgage  was  payable  quarterly.  It  was 
agreed  that,  if  tbe  plaintiff  failed  to  make 
any  of  the  payments  provided  within  tbe  time 
or  according  to  the  terms  of  tbe  contract,  tbe 
vendors  should  be  released  from  all  obliga- 
tions In  law  or  equity  to  convey  the  premises, 
and  tbe  purchaser  should  forfeit  tbe  same 
and  bis  rights  under  tbe  contract,  and  tbe 
vendors  should  be  entitled  to  possession  of 
the  premises  and  to  remove  the  vendee  there- 
from. 

Tbe  court  found  that  tbe  fire  occurred  on 
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tbe  16th  day  of  February,  1912,  and  that  the 
monthl})  average  of  payments  theretofore 
made  were  up  to  and  In  accordance  with  the 
terms  of  the  contract.  These  two  findings 
are  not  sustained  by  the  evidence.  The  fire 
occurred  on  the  15th  day  of  January,  1012, 
and  the  payments  theretofore  made  were  sev- 
eral hundred  dollars  less  In  tbelr  aggregate 
amount  and  In  their  monthly  average  than 
the  requirements  of  the  contract. 

[1,2]  The  court  found  that  the  repairs, 
which  the  defendants  made  upon  the  proper- 
ty after  the  fire  and  without  cost  to  the  plain- 
tiff, were  completed  on  tbe  7th  day  of  March, 
1912;  that  the  deviation  in  times  and 
amounts  of  payments  as  made  by  the  plain- 
tiff were  made  with  and  by  the  consent  of 
the  defendants;  that  tbe  defendants  had 
waived  time  as  an  essential  condition  for  the 
payment  of  the  amounts  provided  by  the 
terms  of  the  contract;  and  that  such  failure 
to  pay  the  amounts  required  by  the  contract 
at  the  times  specified  therein  was  with  the 
consent  of  the  defendants.  Appellants  claim 
that  the  evidence  is  insuffldent  to  support 
these  findings,  but  we  do  not  agree  with  this 
contention.  The  evidence  shows  that  the  de- 
fendants accepted  payments  on  account  while 
the  plaintiff  was  in  arrears  with  respect  to 
I>ayment8  due,  and  also  that  at  the  same  time 
defendants  knew  that  the  plaintiff  had  not 
paid  any  interest  on  the  mortgage.  This  was 
saffident  to  constitute  waiver.  It  created 
"such  a  temporary  suspension  of  the  right  of 
forfeiture  as  could  only  be  restored  by  giv- 
ing a  definite  and  specific  notice  of  an  inten- 
tion to  enforce  it."  Stevinson  v.  Joy,  164  Cal. 
279,  285.  128  Pac.  751,  758. 

Appellants  claim  further  that  the  evidence 
Is  InsufBdent  to  support  Qie  court's  finding 
that  the  date  of  completion  of  the  repairs  aft- 
er the  fire  was  the  7th  day  of  March,  1912. 
They  claim  that  the  repairs  were  completed 
on  the  15th  day  of  February,  1912.  However, 
we  find  in  the  record  testimony  tending  to 
show  that  some  of  the  repair  work  was  still 
going  on  after  the  7th  day  of  March.  Imme- 
diately after  tbe  fire  occurred  it  was  orally 
agreed  between  the  plaintiff  and  the  defend- 
ants that  the  defendants  should  proceed  to 
make  repairs  of  the  premises,  and  pursuant 
to  that  agreement  the  plaintiff  removed  there- 
from. At  that  time  neither  party  claimed 
that  the  contract  was  not  In  force,  and  by 
mutual  consent  they  proceeded  upon  the  the- 
ory that  the  removal  of  plaintiff  was  tempo- 
rary, and  that  defendants  would  proceed  and 
complete  the  repairs  on  the  understanding 
that  the  contract  remained  in  force.  Tbe 
court  made  the  following  finding  of  fact,  the 
truth  of  wttlch  is  not  challenged: 

"That  on  the  16th  day  of  February,  1912, 
the  defendants  demanded  of  plaintiff  that  he 
meet  and  perform  every  condition  specified  in 


said  contract  by  the  25th  day  of  February,  1912, 
at  12  o'clock  noon,  or  defendants  would  immedi- 
ately have  all  of  plaintiff's  interest  forfeited  to 
defendants  without  further  notice,  that  on  the 
15th  day  of  February,  1912,  defendants  de- 
manded of  plaintiff  that  he  perform  all  of  tbe 
conditions  of  said  contract  required  of  Mm  to 
sndi  date,  and  offered  in  writing  to  give  the 
plaintiff  ten  days'  time  within  wliich  to  comply 
with  such  demand,  wliich  were  served  on  plain- 
tiff on  February  16,  1912,  at  4:30  p.  m.,  and 
promised  and  agreed  in  writing  that,  if  said 
plaintiff  should  within  ten  days  perform  all  of 
the  terms  of  said  contract  by  him  to  be  perform- 
ed to  such  date,  they  would  reinstate  the  plaintiff 
under  said  contract,  and  allow  him  to  enter  in 
and  upon  the  possession  of  the  said  property, 
but  that  the  said  plaintiff  failed,  refused,  and 
neglected  to  pay  any  further  or  other  sum  to 
the  defendants  under  said  contract,  or  on  ac- 
count thereof* 


Evidently  tills  notice  was  intended  to  put 
an  end  to  the  temporary  suspension  of  the 
right  of  forfeiture  by  giving  "a  definite  and 
specific  notice  of  an  intention  to  enforce" 
such  right  of  forfeiture.  Stevinson  v.  Joy, 
supra.  This  the  vendors  were  entitled  to  do, 
and  the  vendee's  failure  to  comply  with  the 
demand  would  place  him  in  default,  unless 
such  failure  was  excused  by  the  fact  that, 
when  the  time  limit  fixed  by  the  notice  ex- 
pired, the  repairs  by  which  the  house  was  be- 
ing restored  to  a  condition  fit  for  occupancy 
had  not  been  completed. 

[8-6]  When  there  exists  an  executory  con- 
tract for  the  sale  and  conveyance  of  real 
property,  and  improvements  which  constitut- 
ed a  material  part  of  the  consideration  have 
been  destroyed,  the  loss  falls  upon  the  ven- 
dor, and  the  vendee  has  a  right  to  rescind  tbe 
contract.  Conlin  v.  Osborn,  161  Cal.  659, 120 
Pac.  756.  Let  it  be  assumed  that  the  damage 
by  fire  to  the  house  on  the  land  covered  by 
the  contract  was  of  such  consequence  that 
the  vendee  might  have  established  his  right 
to  rescind.  In  fact,  he  elected  that  the  con- 
tract remain  in  force,  and  concurrently  the 
vendors  agreed  to  restore  the  premises,  and 
proceeded  to  the  performance  of  their  agree- 
ment. That  they  were  proceeding  in  good 
faith  is  not  denied.  This  being  so,  the  obli- 
gation of  the  vendee  to  pay  t^e  installments 
named  in  the  contract  remained  an  obligation 
in  force.  Certain  installments  were  due.  The 
right  of  the  vendors,  by  reason  of  their  non- 
payment, to  insist  upon  forfeiture  of  the 
plaintifTs  rights,  was  In  suspension  because 
of  their  acts  of  waiver.  But  this  right  they 
could  revive  at  any  time  by  giving  notice 
and  demanding  payment.  Under  such  cir- 
cumstances, however,  they  could  not  demand 
instant  payment,  but  must  allow  a  reasonable 
time.  They  allowed  nine  days — a  time  which 
expired  before  tbe  repairs  of  damage  caused 
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by  the  fire  had  been  completed.  The  court 
found  that  this  was  not  a  reasonable  time. 
We  are  of  the  opinion  that  the  c6urt  was  Jus- 
tified in  this  finding  or  conclusion  from  the 
evidence.  In  view  of  the  vendee's  waiver  of 
his  right  to  rescind,  which  waiver  was  con- 
current with  the  promise  of  the  vendors  to 
make  the  necessary  repairs,  it  was  not  rea- 
sonable that  the  vendors  should  attempt  to 
revive  their  right  of  forfeiture  until  first  they 
completed  those  repairs.  We  conclude,  there- 
fore, that  the  contract  remained  in  force  un- 
til a  time  subsequent  to  the  25th  day  of  Feb- 
ruary, and  that  the  voidee  never  was  in  de- 
fault 

{8]  Early  in  March  the  defendants  rented 
the  premises  to  tenants  selected  by  them,  and 
thereafter  sold  the  property  to  persons  other 
than  the  plalntUF,  all  without  plaintilTs 
knowledge  or  consent.  Thereupon  the  plain- 
tifC  elected  to  treat  these  acts  as  an  abandon- 
ment and  repudiation  by  defendants  of  the 
contract  of  sale,  and  accepted  the  same  as 
constituting  a  rescission.  The  fact  tliat  the 
defendants  made  such  sale  of  the  property 
was  not  alleged  in  the  complaint.  Assuming, 
however,  that  this  fact  had  been  alleged,  or 
that  evidence  thereof  was  received  without 
objection,  and  that  the  court  was  Justified  in 
finding  as  it  did  that  after  the  1st  day  of 
March,  1012,  the  defendants  "sold  said  prem- 
ises to  persons  other  than  plaintiff  and  with- 
out plaintiff's  knowledge  or  consent,"  this 
fact  alone  did  not  constitute  an  attempt  to 
rescind.  The  vendor  may  part  with  his  title 
"subject  to  the  rights  of  the  vendees  under 
the  executory  contract  of  sale,  and  thus  not 
put  it  beyond  his  reasonable  power  to  make 
title  to  his  vendees  under  the  executory  con- 
tract of  sale  when  in  due  time  it  may  be  de- 
manded of  him.  *  *  *  A  pleading  mere- 
ly that  during  the  life  of  such  an  executory 
contract  of  sale  the  vendor  has  parted  with 
the  title  is  not  sufiSdent  to  put  the  vendor  in 
default  or  to  show  an  abandonment  by  him 
of  the  contract.  It  must  further  be  pleaded 
that  the  vendor  did  this  without  reserving 
and  protecting  bis  vendee's  rights  under  the 
executory  contract."  Brimmer  v.  Salisbury, 
167  Cal.  522,  527,  140  Pac.  30,  32. 

Applying  the  law,  as  thus  declared,  to  the 
facts  found  in  the  present  case,  it  appears 
that  neither  party  was  In  default,  and  that 
the  contract  has  not  been  abandoned  or  other- 
wise rescinded.  Under  such  circumstances  no 
cause  of  action  exists  entitling  the  vendee 
to  recover  the  moneys  which  have  been  paid 
by  him  on  account  of  said  contract  Olock  v. 
Howard,  123  Cal.  1,  55  Pac.  713,  43  L.  R.  A. 
199,  69  Am.  St  Rep.  17. 

The  Judgment  is  reversed. 

We  concur:  SHAW,  J. ;  JAMES,  J. 


GORMOND  V.   UNITED   RAILROADS   OF 
SAN  FRANCISCO.    (Wv.  2426.> 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  June  20,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  18,  1919.) 

1.  Appkal  and  Ebkos  «=s502(4)— Rbcobd— 
Notice  of  Motion. 

A  copy  of  notice  ol  intenticm  to  move  for 
new  trial  incorporated  in  the  transcript,  but  not 
made  a  part  of  the  judgment  roll  or  a  part  of 
the  bill  of  exceptions,  cannot  be  considered  as 
a  part  of  the  record  on  appeal  from  order  grant- 
ing the  motion. 

2.  Appeal  and  Ebbob  «s»714<6)  —  Bux  or 

Exceptions — Substitute. 
Neither  a  stipulation  as  to  the  correctness 
of  the  transcript  nor  the  certificate  of  the  trial 
clerk  that  the  papers  in  the  transcript  are  true 
copies  of  the  originals  can  supply  what  the  law 
requires  should  be  made  to  appear  in  the  bill 
of  exceptions. 

3.  New  Tbial  «=>128(6)— Insuffioienot  of 
Evidence— Specification. 

Plaintiff's  specification  of  particulars  in 
which  the  evidence  was  claimed  to  be  insufficient 
to  support  verdict  for  defendant  that  there  was 
no  evidence  to  sustain  the  verdict  was  an  in- 
sufficient specification  under  Code  Civ.  Proc.  | 
659,  before  its  amendment  in  1916. 

4.  New  Tbiai,  «=9l39— Defect  in  Notice  of 
Intention— Wai  veb. 

Where  the  bill  of  exceptions  was  made  up 
and  agreed  to  by  the  parties,  and  contained  all 
the  proceedings  and  material  evidence  and  testi- 
mony, and  stipulated  that  all  the  evidence  was 
used  and  referred  to  at  the  hearing  of  plaintiff's 
motion  for  new  trial,  defendant  waived  the  de- 
fect in  the  notice  of  intention  to  move  for  new 
trial  that  it  insufficiently  specified  the  particu- 
lars in  wluch  the  evidence  was  claimed  to  be 
insufficient  to  sustain  the  verdict  for  defendant 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  John  Hunt  Judge. 

Action  by  Francis  Cormond  against  the 
United  Railroads  of  San  Francisco.  From 
an  order  granting  plaintiff's  motion  for  new 
trial,  defendant  appeals.     Afiirmed. 

Wm.  M.  Cannon  and  Wm.  Abbott,  both  of 
San  Francisco,  for  appellant 

Perry  Evans,  of  San  Francisco,  for  re- 
spondent 

WASTE,  P,  J.  This  is  an  appeal  by  de- 
fendant from  an  order  granting  plalntlirs 
motion  for  a  new  trial  in  an  action  for  dam- 
ages for  personal  Injuries. 

On  the  10th  of  December,  1913,  at  about 
the  hour  of  2  o'clock  in  the  afternoon  of  that 
day,  an  east-bound  Sutter  street  car,  oper- 
ated by  the  defendant,  collided  with  a  wagon 
then  being  driven  by  plaintiff  in  a  southerly 
direction  across  the  intersection  of  Sutter 
and  Franklin  streets  In  the  city  of  San  Fran- 


^=>For  other  cases  see  same  topic  and  KET-NUMBBK  In  all  Key-Numbered  Digests  and  Indexes 
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Cisco.  Ab  a  result  of  tbe  collision  plaintiff 
was  tbrown  from  tbe  wagon  and  Injured. 
He  thereupon  Instftuted  this  suit  for  dam- 
ages, claiming  that:  (1)  The  car  was  <^>er- 
ated  by  defendant  at  a  negligently  excesslre 
rate  of  speed ;  and  (2)  that  defendant  failed 
to  avail  Itself  of  a  last  clear  chance  to  avoid 
tbe  accident.  The  defendant,  by  its  answer, 
set  vp  the  defenses  of  contributory  negligence 
and  the  failure  on  plaintiff's  own  part  tq 
avail  himself  of  a  last  clear  chance. 

Upon  the  issues  thus  framed  the  case  was 
tried  before  a  Jury,  which  on  July  3,  1915, 
returned  its  verdict  in  favor  of  defendant 
Judgment  being  entered  upon  the  verdict, 
plaintiff  moved  for  and  was  granted  a  new 
trial  upon  one  or  other  of  the  grounds  set 
forth  in  his  notice  of  intention. 

Section  659  of  the  Code  of  Civil  Procedure, 
prescribing  the  manner  of  making  an  appli- 
cation for  a  new  trial,  was  amended  In  the 
year  1915,  tbe  amendment  taking  effect  on 
Angost  8th  of  that  year,  as  was  also  sec- 
tion 660,  which  provides,  among  other 
things,  that  unless  a  notice  of  intention  to 
move  for  a  new  trial  be  determined  within 
three  months  from  the  date  of  the  verdict. 
It  is  deemed  denied.  In  this  case  it  is  ad- 
mitted that  the  notice  of  intention  was 
served  two  days  before  the  effective  date  of 
said  am'oidment  to  section  659,  but  defend- 
ant claims  that  it  was  not  filed  until  two 
days  after  snch  change  in  the  law.'  The 
motion  was  not  decided  until  five  months 
after  the  verdict  Defendant  for  tbe  first 
time  in  his  reply  brief  contends  that  in  or- 
der to  initiate  a  proceeding  for  a  new  trial 
both  the  service  and  filing  of  the  notice  are 
essential,  and  accordingly  that,  the  notice 
having  been  filed  after  the  amendment  re- 
ferred to  went  into  effect,  the  proceeding 
was  governed  by  the  law  as  amended,  and, 
the  motion  not  having  been  decided  within 
three  months  from  tbe  rendition  of  tbe  ver- 
dict, the  order  granting  the  new  trial  was 
void. 

[1,  2]  While  an  interesting  question  is  thus 
presented  as  to  whether  or  not  the  law  as 
it  existed  before  or  after  its  amendment 
governs  the  present  case,  the  condition  of 
the  record  upon  this  point  precludes  us,  we 
think,  from  considering  it.  Incorporated  In 
tbe  transcript  is  a  copy  of  the  notice,  which 
purports  to  show,  as  claimed  by  defendant, 
tliat  it  was  filed  after  said  amendment  went 
into  effect;  but  this  paper  is  not  a  part  of 
the  Judgment  roll,  nor  in  the  present  case 
is  it  made  a  part  of  the  hill  of  exceptions. 
It  cannot,  therefore,  be  considered  as  a  part 
of  the  record  on  appeal  from  tbe  order 
granting  the  motion.  Carver  v.  San  Joaquin 
Cigar  Co.,  16  CaL  App.  761,  765,  118  Pac. 
92;  Leonard  v.  Shaw,  114  Cal.  69,  45  Pac. 
1012.  The  stipulation  as  to  the  correctness 
of  the  transcript  is  not  signed  by  tbe  par- 
ties ;  but,  even  if  it  were,  neither  it  nor  the 


certificate  of  the  clerk  that  the  papers  in  the 
transcript  are  true  copies  of  the  originals 
can  supply  what  the  law  requires  should  be 
made  to  appear  in  the  bill  of  exceptions. 
Carver  v.  Saa  Joaquin  Cigar  Co.,  supra; 
Sprigg  v.  Barber,  122  Cal.  673,  65  Pac.  419. 
From  the  bill  of  exceptions  then,  it  not  ap- 
pearing when  the  notice  of  intention  was 
filed,  we  will  assume  in  support  of  the  or- 
der of  the  trial  court  that  it  was  filed  prior 
to  said  amendment  This  conclusion  brings 
us  to  a  consideration  of  the  question  argued 
at  length  in  the  briefs. 

[3, 4]  The  motion  fer  a  new  trial  was  made 
upon  tbe  minutes  of  the  court  and  was  based 
upon  the  insufficiency  of  the  evidence  to  Jus- 
tify the  verdict  and  upon  errors  of  law  oc- 
curring at  the  trial.  Tbe  order  granting 
tbe  motion  was  in  general  terms.  An  exam- 
ination of  the  record  discloses  that  the 
court  committed  no  error  in  tbe  admission 
or  rejection  of  evidence,  nor  in  its  instruc- 
tions to  the  Jury.  Its  order,  therefore,  must 
be  sustained,  if  at  all,  upon'  the  first  ground 
stated.  As  to  that  ground,  it  appears  from 
tbe  record  that  plalntUCs  only  specification 
of  particulars  in  which  the  evidence  la 
claimed  to  be  insufficient  is  tbe  bald  state- 
ment that  "there  is  no  evidence  to  sustain 
the  verdict  in  favor  of  the  defendant  and 
against  plalntitT' — admittedly  an  insufficient 
specification  under  section  659,  Code  of  Civil 
Procedure,  before  its  amendment  S.  P.-O. 
Terminal  Rys.  v.  Superior  Court,  172  Cal. 
641,  167  Pac.  604;  Strange  v.  Strange,  23 
CaL  App.  281,  137  Pac.  1104;  Western  Pac 
Land  Co.  v.  Wilson,  19  CaL  App.  338,  125 
Pac  1076.  It  is  therefore  argued  by  appel- 
lant that  the  order  granting  the  new  trial 
could  not  have  been  predicated  upon  the  In- 
saffldency  of  the  evidence  to  support  the 
verdict  But  it  is  claimed  by  plaintiff — 
and  we  think  with  reason — that  the  defend- 
ant watved  this  defect  It  appears  that  the 
bill  of  exceptions  was  made  up  and  agreed 
to  by  the  parties,  and  contains  all  the  pro- 
ceedings and  material  evidence  and  testi- 
mony in  the  case;  and  it  further  appears 
that  such  proceedings  and  evidence  were 
used  and  referred  to  upon  the  hearing  of 
the  motion.  Tbe  record  clearly  discloses 
that  an  examination  of  all  the  evidence  in 
the  case  was  unnecessary  to  a  consideration 
of  the  claimed  errors  of  law,  and  as  all  the 
evidence  was  incorporated  in  the  bill  of  ex- 
ceptions with  defendant's  consent  and  with 
a  stipulation  by  the  parties  that  all  the  evi- 
dence was  used  and  referred  to  at  the  hear- 
ing of  the  motion,  and  the  trill  falls  to  show 
any  objection  by  appellant  to  the  considera- 
tion of  the  claimed  insufficiency  of  the  evi- 
dence because  of  lack  of  specification  of  par- 
ticulars, it  would  seem  to  necessarily  follow 
that  this  point  was  presented  to  and  passed 
upon  by  tbe  trial  court.  The  condition  of 
the  record  and  the  manner  in  which  it  was 
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prepared  snflScIently  show  that  the  appellant 
tacitly  consented  to  the  hearing  of  the  mo- 
tion on  each  of  the  grounds  designated  In 
the  notice.  Under  these  drcnmstances  it 
must  b6  held  that  the  defect 'In  the  notice 
was  waived  by  the  appellant  In  Christy  v. 
8.  V.  Water  Co.,  68  CaL  78,  8  Paa  849,  no 
objection  that  the  notice  of  Intention  to  move 
for  a  new  trial  was  npt  In  time  was  made 
at  the  settlement  of  the  statement  or  at  the 
hearing  of  the  motion,  referring  to  whidi 
situation  the  court  said: 

"The  motion  was  contested  and  submitted  for 
decision  without  objecting'  or  reserving  any  right 
to  object  that  the  notice  of  the  motion  was  not 
made  or  given  according  to  law.  Such  being 
the  case,  the  attorney  of  the  corporation  defend- 
ant waived  any  supposable  irregularity  in  the 
notice  of  the  motion  of  which  he  now  in  this 
court  for  the  first  time  seeks  to  avail  himselt" 

See,  also,  Harrlgan  T.  Lynch,  21  Mont  S6, 
42,  62  Pac.  642;  1  Hayne  N.  T.  &  App.  (  14. 

The  trial  court  then,  being  In  a  position 
where  it  could  rightfully  consider  the  ques- 
tion of  whether  the  evidence  was  sufficient 
to  support  the  verdict,  granted  the  plaintUFs 
motion,  and  we  cannot  say  that  In  so  doing 
it  abused  the  discretion  vested  in  It 

The  order  is  therefore  affirmed. 


We    concur:     RICHARDS,     J.; 
RIGAN,  J. 


KER- 


WKBSTER  V.  MOTOR  PARCEL  DELIVERY 
CO.    (Civ.  2865.) 

(District  Ctonrt  of  Appeal,.First  District  Di- 
vision 1,  California.    June  19,  1919.) 

1.  Municipal  Cobfobatioitb  ®=»705(1)— Use 
01"  Stbeets— D0TT  or  Atttomobiijc  Dbiveb 
— Fabkino  of  Machines. 

Driver  of  antomobile  between  sidewalk  and 
center  of  street  in  which  automobiles  are  park- 
ed has  duty  of  proceeding  with  such  reasonable 
speed,  with  such  warnings,  and  in  such  reason- 
able distance  from  the  rear  ends  of  the  parked 
machines  as  not  to  endanger  the  safety  of  per- 
sons exercising  their  right  to  pass  from  the 
place  of  parking  to  the  sidewalk. 

2.  MUNICIPAI.    COBFOBATIONS    <*=»706(5)— tJSIt 

OF  STREBn's— Neouqent  Dbivino  of  Auto- 

IfOBILX. 

Where  automobile  driver  had  18  feet  with- 
in which  to  drive  machine  between  sidewalk 
and  parked  automobiles  in  center  of  street,  the 
driving  of  antomobile  vrithin  2%  to  3  feet  from 
rear  ends  of  parked  automobiles  was  sufficient 
from  which  to  raise  inference  of  negligence. 

8.  Municipal  Corpoeations  *=>706(5)— TTsk 
OF  Streets — Automobio;  Accident — Neqli- 

OENCE     OF     DBIVE&— SUinOIENOT     OF     EVI- 
DBNCK. 

In  action  for  injuries  by  plaintiff  struck  by 
automobile  in   street  after  having  parked  her 


automobile  in  center  thereof,  evidence  held  suf- 
ficient to  sustain  finding  that  defendant  anto> 
mobile  driver  was  negligent 

4.  Appeal  akd  Ebbob  «=>101(K1)— Rxvixw— 
Findings, 

Court's  finding  as  to  negligence  of  antomo- 
bile driver  in  i>ersonaI  injury  action,  where  there 
is  evidence  to  sustain  It  will  not  be  disturbed 
on  appeal. 

5.  Municipal  (Tobpobationb  €=>706(9)— TTsa 
OF  Stbeets — Findings— Negligence. 

In  an  action  for  injuries  sustained  in  be- 
ing struck  by  automobile,  court's  finding  held 
a  sufficient  finding  of  negligence  on  part  of 
defendant  automobile  driver  to  sustain  judg- 
ment for  plaintiS. 

e.  Municipal  Cobpobations  <S=»705(10)— Use 
OF  Stbeets — ContbibutoBt  Neglioknce. 
Antomobile  driver  who,  having  parked  ma- 
chine in  center  of  street  stepped  to  the  back 
of  her  machine  with  the  intention  of  looking 
northerly  past  the  rear  end  of  next  automobila 
to  see  if  street  was  sufficiently  clear  to  be 
crossed  in  a  northwesterly  direction,  and  was 
struck  by  automobile  driven  within  8  feet  from 
rear  ends  of  parked  machines  in  southerly  di- 
rection, was  not  contributorily  negligent 

Appeal  from  Superior  Court,  Alameda 
(^unty ;  James  O.  Qulnn,  Judge. 

Action  by  Patrida.  E.  Webster  against  the 
Motor  Parcel  Delivery  Company.  Judgment 
for  plalntlfl,  and  defendant  appeals.  Af- 
firmed. 

Fitzgerald,  Abbott  &  Beardsley,  of  Oak- 
land, for  appellant 

Charles  H.  Keller,  of  San  Francisco,  and 
Donahue  &  Hynes,  of  Oakland,  for  re- 
spondent 

RICHARDS,  J.  This  appeal  is  from  a 
Judgment  in  the  plalntifTs  favor  for  the  sum 
Is  $1,530.74  damages  for  Injuries  alleged  to 
have  been  received  by  the  plaintUC  through 
being  struck  by  the  defendant's  automobile 
upon  one  of  the  streets  of  the  dty  of  Oak- 
land while  the  said  automobile  was  being 
operated  by  a  servant  of  the  defendant  in  a 
negligent  manner. 

A  brief  statement  of  the  material  facts 
In  the  case  will  serve  to  elucidate  the  sev- 
eral points  urged  by  the  appellant  upon  this 
appeal. 

Clay  street  In  the  city  of  Oakland,  at  the 
time  of  the  plaintiff's  Injuries  was  one  of 
the  streets  of  said  dty  wherein  automobiles 
were  to  be  parked  in  the  center  of  the  street 
in  accordance  with  the  traffic  regulations 
adopted  by  the  governing  body  of  said  dty. 
OnDecemberl,  1917,  ataboutS  o'clock  in  the 
evening,  the  plaintitr  parked  her  automobile 
in  the  center  of  Clay  street,  between  14th 
and  15th' streets,  and  having  done  so  walk- 
ed out  from  the  rear  at  her  machine  west- 
erly with  the  intention  of  crossing  to  the ' 
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westerly  side  of  Olay  Btxeet,  and  was  im- 
mediately, abd  when  abont  3  feet  from  tba 
said  westerly  end  of  her  madilne,  struck  by 
an  automobile  of  the  defendant  driven  by 
one  of  its  agents,  who  was  proceeding  south- 
erly along  said  street  on  the  westerly  side 
tliereof,  from  which  Impact  the  plaintifF  sus- 
tained certain  injuries  from  which  she  suf- 
fered severely,  and  by  which  she  was  pre- 
,  vented  from  engaging  in  her  work  of  selling 
automobiles  upon  commission  for  several 
weeks.  In  her  action  for  damages  she 
sought  to  recover  not  only  for  her  personal 
injuries,  but  also  special  damages  for  her 
loss  of  earnings  during  the  period  of  her  in- 
ability to  pursue  her  vocation. 

The  appellant's  flrst  contention  is  that  the 
evidence  is  insufficient  to  Justify  the  finding 
of  the  trial  court  of  negligence  on  the  part 
of  the  defendant.  We  are  unable  to  sustain 
this  contention.  The  evidence  showed  that 
Clay  street,  In  the  vicinity  of  the  place  of 
the  plaintiff's  Injuries,  is  a  busy  thorough- 
fare and  is  a  business  street,  though  not 
formally  so  declared  to  be  or  marked  by 
signs  as  such  by  the  cl%-lc  authorities.  The 
resolution  of  the  city  council  providing  tor 
the  parking  of  automobiles  In  the  center 
of  said  street,  while  it  does  not  so  declare 
in  terms,  implies  that  persons  so  parking 
their  machines  in  its  center  shall  be  entitled 
to  cross  to  its  sidewalks  from  the  place  of 
parking  at  any  point  along  said  street.  The 
distance  between  the  rear  ends  of  machines 
parked  in  the  center  of  Clay  street  in  con- 
formity with  said  regulation  and  the  outer 
edge  of  the  sidewalk  is  approximately  17 
feet  Automobiles  which  are  bdng  driven 
along  said  street  are  required  to  proceed 
northerly  on  the  easterly  side  of  its  center 
Itarking  lines,  and  southerly  on  the  westerly 
side  thereof. 

[1-4]  The  defendant's  driver  was  proceed- 
ing sontherly  on  the  westerly  side  of  said 
street,  and  was  therefore,  generally  speaking, 
where  he  had  a  right  to  be  and  go,  but  that 
right  was  to  be  exercised  by  him  with  due  re- 
gard to  the  facts  that  it  was  a  busy  street 
and  that  persons  parking  automobiles  in  its 
center  were  privileged  to  cross  it  at  any  point 
from  the  place  of  parking  their  machines  to 
the  sidewalk,  and  were  likely  to  be  exercising 
that  privilege  at  any  moment.  He  had  ap- 
proximately 18  feet  within  which  to  operate 
his  machine,  but  his  duty  was  to  propel  it 
within  said  space  at  such  reasonable  speed, 
with  such  warnings,  and  at  such  reasonable 
distance  from  the  rear  ends  of  parked  ma- 
chines as  not  to  endanger  the  safety  of  per- 
sons exercising  their  right  to  pass  from  the 
place  of  parking  to  the  sidewalk.  There  Is 
evidence  in  the  record  that  the  defendant's 
agent  was,  prior  to  and  at  the  moment  of 
the  accident,  going  over  26  miles  an  hour. 
There  Is  also  evidence  that  no  warning  of 
his  approach  was  sounded.    Upon  both  these 


points  the  evidence  Is  conflicting,  but  that: 
conflict  the  court  had  a  right  to  resolve  la 
favor  of  the  plalntUfs  side  of  the  cases. 
There  is  no  conflict  in  the  evidence  as  to  the 
fact  that  the  driver  of  the  defendant's  ma- 
chine was  proceeding  within  2^  to  8  feet 
from  the  rear  ends  of  the  automobiles  which 
were  parked  in  the  center  of  ^  the  street. 
With  a  space  of  almost  18  feet  within  which 
to  operate  his  machine,  it  would  seem  that 
to  do  so  vrithin  that  shori;  distance  from  the 
row  of  parked  machines,  from  among  which 
pedestrians  were  liable  to  emerge  at  any 
moment  and  any  place  along  his  route, 
would  be  a  fact  from  which  of  itself  the 
court  might  fairly^ infer  negligence  on  the 
part  of  the  defendant's  driver,  which,  taken 
with  the  court's  conclusion  as  to  the  rate  at 
which  he  was  traveling,  withqut  warning, 
would  .1)0  amply  emfficient  to  sustain  its 
finding  of  negligence  to  be  imputed  to  the 
defendant  Such  finding,  if  made,  we  are 
not  at  liberty  to  disturb. 

[S]  The  appellant,  however,  contends  that 
the  court  has  made  no  sufficient  finding  of 
negligence  on  the  defendant's  part.  The 
court  found  that  the  plaintiff's  injuries  to 
her  person  and  property  were  "caused  solely 
by  the  negligence  of  the  defendant";  and, 
dealing  more  specifically  with  the  subject, 
also  found  that  the  plaintiff  "was  walking 
in  a  westerly  direction  from  her  automobile, 
and  had  proceeded  approximately  3  feet 
from  the  westerly  end  of  her  automobile 
when  an  automobiic  operated  by  the  defend- 
ant, by  its  servant  jjlay  EstudiUo,  did  care- 
lessOy  and  negligently  collide  with  plaintiff 
with  great  force  and  violence,"  etc  We 
think  the  foregoing  to  be  a  sufficient  finding 
of  negligence, on  the  part  of  the  defendant  to 
sustain  the  judgment  of  the  court 

[6]  The  next  contention  of  the  appellant 
is  that  the  evidence  estabUshed"  conclusively 
that  the  plaintiff  was  herself  grullty  of  con- 
tributory negligence,  and  hence  was  not  en- 
titled to  recover.  In  support  pf  this  conten- 
tion the  appellant  insists  that  the  evidence 
shows  that  the  plaintiff  stepped  out  suddenly 
from  behind  her  automobile  directly  in  the 
path  of  the  approaching  machine  without 
looking  and  when  it  was  too  near  to  be 
stopped  in  time  to  avoid  a  collision.  The 
plaintiffs  testimony,  however,  In  that  re- 
gard, is  that  after  having  parked  her  own 
machine  she  stepped  to  the  back  of  her  car 
with  the  intention  of  looking  northerly  past 
the  rear  end  of  another  car  parked  next  to 
her  own  to  see  what,  if  anything,  was  com- 
ing before  essaying  to  cross  the  street  in  a 
northwesterly  direction  to  the  store  to  which 
she  was  going;  that  as  she  was  taking  the 
step  or  two  out  which  she  had  to  take  in 
order  to  see  around  the  adjoining  car  she 
was  struck  down  by  the  defendant's  auto- 
mobile, which  approached  rapidly  and  with- 
out warning.     If  the  trial   court  accepted 
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this  statement  of  the  plaintiff  as  true,  we 
think  Its  finding  tbat  the  plaintiff  was  not 
guilty  of  contributory  negligence  would  be 
sufficiently  supported  thereby. 

The  appellant's  final  contention  is  ttiat  the 
damages  awarded  to  the  plaintiff  were  ex- 
cessive; but,  without  attempting  to  reriew 
the  evidence  upon  this  point,  we  are  of  the 
opinion  that  tills  contention  is  without 
merit 

Judgment  afltamed. 


We   concur: 
GAN,  J. 


WASTD,    P.    J.;    KBRRI- 


BANK  OF  COMMERCE  &  TRUST  CO.  v. 
HUMPHREY  et  aL    (Civ.  2909.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    June  12,  1919.) 

1,  Parties    <8=»7e(5)— Objj!otiok»— OAPAorrr 
or  Adminibtbatob  to  Strs — Deuitbbeb. 

That  the  complaint,  in  action  by  an  admin- 
istrator, fails  to  show  capacity  to  sue,  is  not 
ground  for  demurrer,  but  such  defect  can  be  tak- 
en advantage  of  only  by  answer. 

2.  EXKCDTOBB   AND   ADMINISTBATOBS   €=»29(4) 

—Appointment— CoiXATEBAL  Attack— SuF- 

FioiENCT  or  Oath. 
Where  letters  of  administration  in  due  form 
have  been  issued  by  order  of  a  court  having  ju- 
risdiction, the  administrator's  right  to  sue  as 
such  cannot  be  collaterally  attacked  on  ground 
that  bis  oath  was  not  sufficient  in  form. 

S.  EXECUTOBS  AND  Adkinistbatobs  )8=s>29(2) 
—  RBouLABrrT  or  Appoinikbht  — Ookciaj- 

SIVBNE88. 

The  issuance  of  letters  of  administration  by 
a  court  having  jurisdiction  to  make  the  order 
of  appointment  is  conclusive  of  the  regularity  of 
the  appointment  when  attacked  collaterally. 

Appeal  from  Superior  C!ourt,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  by  the  Bank  of  Commerce  &  Trust 
Company,  as  administrator  of  the  estate  of 
Silas  E.  GasklU,  also  known  as  S.  E.  GaskUI, 
deceased,  against  William  Humphrey  and 
others.  Judgment  for  plaintiff,  and  the 
named  defendant  appeals.    Affirmed. 

Wm.  Humphrey,  of  San  Diego,  in  pro.  per. 
Ward,  Ward  &  Ward,  of  San  Diego,  for  re- 
spondent. 

THOMAS,  J.  This  is  an  appeal  by  the  de- 
fendant Humphrey  alone  from  a  judgment  of 
foreclosure  entered  in  favor  of  plaintiff,  a 
corporation,  as  administrator  of  the  estate  of 


Silas  E.  GasklU,  deceased,  against  all  of  the 
defendants,  on  March  1,  1916. 

To  affirm  the  judgment  without  further 
comment  would,  we  believe,  be  highly  prtygeT. 
We  shall,  however,  consider  the  appellant's 
contentions  to  such  an  extent  that  he  will  be 
deprived  of  the  o];q;K>rtunlty — ^unless  be  de- 
parts from  the  virtue  we  call  truth— to  say 
that  this  court  has  decided  against  him  with- 
out reading  the  briefs. 

The  statement  of  the  case  is  not  borne  out 
by  the  record.  It  has  the  earmarks  of  a* 
willful  attempt  to  mislead  the  court.  We  can 
hardly  beUeve  that  the  erroneous  statements 
found  therein  are  unintentional. 

The  first  point  made  by  appellant  is  that 
the  court  erred  in  overruling  his  demurrer  to 
plaintiff's  complaint,  which,  omitting  the 
formal  parts,  is  as  follows: 

"(1)  That  the  plaintifi  lias  not  stated  facts 
sufficient  to  constitute  a  cause  of  action  against 
said  defendants ;  ;  (2)  that  the  plaintiff  has  not 
stated  facts  sufficient  to  constitute  a  right  to 
bring  said  action  as  administrator ;  (3)  that  the 
complaint  does  not  show  the  capacity  of  plaintiff 
to  sue  as  administrator  of  the  estate  of  Silas 
E.  Gaskill,  or  as  administrator  at  all ;  (4)  that 
the  complaint  is  ambiguous  and  uncertain  in 
that  it  cannot  be  ascertained  therefrom  whether 
Silas  E.  Gaskill  is  dead  or  alive;  (a)  that  it 
cannot  be  ascertained  therefrom  whetiier  letters 
of  administration  have  ever  been  issued  to  plain- 
tiff, by  any  competent  court,  or  at  all." 

In  support  of  bis  contention  on  the  demur- 
rer appellant  urges  that  "there  is  no  evidence 
of  qualification  of  appellaat  as  administra- 
tor." (We  assume  that  he  means  "respond- 
ent," rather  than  "appellant,"  in  the  sentence 
just  quoted.)  He  then  urges  tbat  an  oath 
subscribed  and  sworn  to  by  the  assistant 
trust  officer  of  the  bank  is  the  only  evid^ice 
offered  as  to  qualification  of  the  plaintiff  as 
such  administrator.  This  is  not  a  correct 
statement.  Neither  is  it  true,  as  clearly  dis- 
closed by  the  record.  As  a  clincher  to  this 
alleged  argument  of  appellant,  it  is  urged 
that  the  plaintiff  corporation,  in  case  of  Car- 
ter's (the  assistant  trust  officer)  failure  to 
perform  his  duty,  would  not  be  liable  He 
then  argues: 

"Whether  construed  to  mean  pecuniarily  or 
criminally  liable,  that  provision  is  unconstito- 
tional.  It  has  no  possible  relation  to  banking 
business  as  defined  by  the  law,  but  relates  wholly 
to  the  shifting  of  liabilities  of  trustees,  etc.,  to 
employes.  The  subject  is  not  included  in  the 
title  of  the  Banking  Act  [St.  1900,  p.  87],  and 
if  it  was  it  is  wholly  foreign  to  the  object  of 
the  act" 

[1]  The  complaint  is  sufficient  Wise  t. 
Hogan,  77  Cal.  184,  19  Paa  278;  Munro  v. 
Dredging,  etc.,  Co.,  84  Cal.  515,  24  Pac.  303,  18 
Am.  St  Rep.  248.  No  good  purpose  could  be 
served  by  quoting  the  complaint,  or  any  part 
thereof.  It  is  su£Bcient  to  say  that  the  court 
prc^>erly  overruled  the  demurrer.    HaUe<^  r. 
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Bdixer,  16  Cal.  574.  The  other  alleged 
grounds  are  without  merit.  Such  defect,  If 
it  exists,  can  be  taken  advantage  of  only  by 
answer.  Miller  v.  Luco,  80  Cal.  257,  22  Paa 
196;  Locke  v.  Klunker,  123  CaL  281,  56  Pac. 
893. 

[2]  Letters  of  administration,  In  due  form, 
were  Issued  by  the  clerk  to  respondent,  and 
the  court  had  jurisdiction  to  make  the  order 
directing  the  clerk  to  issne  them.  Assuming 
that  the  oath,  a  copy  of  which  Is  Indorsed  on 
the  letters.  Is  not  suflBcIent  in  form,  neverthe- 
less respondent's  right  to  act  as  administra- 
tor cannot  be  thus  collaterally  attacked  in 
this  action.  Respondent  did  not  refuse  to 
act  Nor  did  it  decline  to  give  any  bond  or 
make  any  oath.  On  the  contrary,  seeking  to 
act  as  administrator  of  the  estate.  It  caused 
to  be  made  what  its  officers  and  the  clerk  of 
the  court  doubtless  thought  a  sufficient  quali- 
fying oath  in  an  attempted  compliance  with 
the  statute.  Thereupon  the  court,  acting 
through  its  clerk,  issued  the  letters  of  admin- 
istration. It  is  this  that  difTerentiates  the 
case  from  the  Estate  of  Hamilton,  34  CaL 
464,  and  other  cases  dted  by  appellant. 

An  objection  to  the  sufficiency  of  the  ad- 
ministrator's oath  does  not  raise  a  jurisdic- 
tional question.  Ibe  authority  of  the  court 
to  appoint  does  not  rest  upon  the  oath  or 
tMmd.  That  is  a  matter  going  only  to  the 
manner  of  qualifying  after  an  appointment 
already  made,  and  not  to  the  validity  of  the 
appointment.  If  the  clerk  of  court  issues  the 
letters  In  violation  of  the  statute,  without  re- 
quiring the  proper  oath,  any  person  interest- 
ed may  appear  In  the  probate  proceeding  and 
ask  to  have  the  letters  revoked.  But  to  allow 
every  person  who  may  be  sued  to  go  behind 
the  letters  of  administration  and  object  to  the 
oath  as  given,  or  to  plead  any  other  defect 
which  does  not  go  to  the  Jurisdiction  of  the 
court  making  the  appointment,  would  be  to 
involve  litigation  in  a  hopeless  confusion  of 
collateral  issues.  Letters  issued  by  the  clerk 
upon  the  order  of  a  court  having  Jurisdiction 
should  furnish  ample  protection  to  all  parties 
dealing  with  an  administrator  as  such;  and 
no  irregularity  in  the  clerk's  Issuance  of  the 
letters,  occurring  after  the  srder  of  the  court 
directing  their  Issue — the  court  having  juris- 
diction to  make  the  order — should  be  taken 
advantage  o(f  In  a  collateral  proceeding. 
Were  the  rule  otherwise,  no  business  depend- 
ing on  letters  testamentary  or  of  administra- 
tion could  be  safely  transacted.  Payments 
made  to  executors  or  administrators,  even 


after  Judgment,  would  be  no  protection.  Even 
if  the  debtor  litigated  the  precise  point,  and 
compelled  the  administrator  to  establish  it 
by  proof,  the  adjudication  would  avail  him 
nothing  should  a  subsequent  administrator 
spring  up  and  demand  payment  a  second 
time.  To  allow  the  sufficiency  of  the  execu- 
tor's or  administrator's  oath  to  be  thus  col- 
laterally questioned,  on  any  and  every  occa- 
sion, and  during  all  time  would  be  destructive 
of  all  confidence.  A  large  number  of  titles 
depend  for  their  validity  on  decrees  of  fore- 
closure. Such  decrees  are  often  made  in 
suits  Instituted  by  executors  or  administra- 
tors. Should  these  be  subject  to  review  at 
any  period,  however  remote,  on  the  nice  ques- 
tion of  the  sufficiency  of  the  qualifying  oath 
of  the  executor  or  administrator — a  question 
often  difficult  to  decide  where  the  facts  are 
clear,  and  much  more  so  where  the  facts  are 
obscured  by  lapse  of  time  and  loss  of  docu- 
ments— chaos,  appalling  in  its  possibilities, 
would  confront  the  business  community,  and 
shake  all  confidence  in  titles  based  ui>on  fore- 
closure decrees  in  actions  brought  by  execu- 
tors or  administrators. 

[3]  The  danger  of  the  doctrine  contended 
for  by  appellant  Impels  us  to  the  conclusion 
tl>at,  if  the  court  has  acquired  Jurisdiction  to 
make  the  order  appointing  the  executor  or 
administrator,  the  Issuance  of  letters  testa- 
mentary or  of  administration  should  be 
deemed  conclusive  of  the  regularity  of  the 
appointment.  Says  the  court  In  Dennis  ▼. 
Bint,  122  CaL  42,  64  Pac.  879,  68  Am.  St  Rep. 
17: 

"It  is  dear  that  the  court  had  jurisdiction  of 
the  estate  of  the  deceased,  and  to  appoint  the 
administratrix.  Therefore,  if  the  letters  issued 
had  been  duly  attested,  it  is  unquestionable  that, 
as  against  any  collateral  attack,  they  would  have 
been  oonclutive  evidence  of  her  due  qualifica- 
tion, and  of  her  authority  to  act  as  administra- 
trix."   p!he  Italics  are  ours.) 


See,  also,  Abrook  v.  Ellis,  6  CaL  App.  461, 
92  Pac.  396;  Garthwalte  v.  Bank  of  Tulare, 
134  Gal.  242,  66  Pac.  326;  Plemmons  ▼. 
Southern  By.  Co.,  140  N.  C.  286,  62  S.  E.  953; 
Beresford  v.  American  Coal  Co.,  124  Iowa, 
34,  98  N.  W.  902,  70  I*  R.  A.  256;  Gallagher 
v.  Holland,  20  Nev.  164, 18  Pac.  834. 

Judgment  affirmed. 


We       concur: 
SLOANB,  J. 


FINLAYSON,     P.     J.; 
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TATTA  et  al  T.  GATALAMO.    (CSt.  2180.) 

(Dlatrict  Court  of  Appeal,  Second  DiBtrict,  Di- 
vision 1,  California.    Jane  16,  1919.) 

1,  Appbal  awd  Eebob  «=3l002  —  Ravrsw— 
Vebdict— CoirrucTiwQ  Hvidenoe. 

Verdict  is  concluedTe  on  appeal  as  to  disput- 
ed facts,  where  evidence  is  conflicting. 

2.  Affkai,  and  Ebbob  «=3l006(3)— Rbview— 
Obdeb  DBNTiiro  Memos  fob  Nxw  Tbial. 

Order  denying  motion  for  new  trial  is  con- 
clusive on  appeal  as  to  disputed  facts,  where 
evidence  is  conflicting. 

8.  Tbiai.  <S=9404(1)  —  FiwDiNos  —  Conbtbuo- 

TIOK. 

Where  contractors,  suing  owner  (or  balance 
due,  denied  allegation  of  an  account  stated,  but 
.admitted  one  of  the  plaintiffs  was  indebted  to 
owner  upon  note,  finding  that  such  plaintiff 
was  indebted  on  note  in  amount  alleged  due 
from  all  contractors  cannot  be  construed  as  a 
finding  that  there  was  an  acconnt  stated  grow- 
ing out  of  construction  of  the  building. 

4.  WoBK  AND  Labob  «=9l4(l)— Rbpudiation 

or    BUILDINQ    GOIITBACT    BT    OWRKB— BXA- 

sonabij:  YAI.UB  or  Skbvices. 
Where  owner  repudiated  building  contract, 
the   contractors   were   entitled   to  sue   for  the 
reasonable  value  of  their  services. 

5.  Afpkal   and    Ebbob    •s>1039(18)— Habk- 
ixss  Ebbobp— Vabianob. 

Where  owner  repmdiated  building  contract, 
contractors'  failure  to  declare  on  the  contract 
and  repudiation  thereof,  in  suit  for  reasonable 
value  of  services  performed,  wss  harmless, 
where  evidence  relating  to  contract  and  its  re- 
pudiation was  introduced  without  objection  on 
the  theory  that  existence  of  contract  and  its  re- 
pudiation was  an  issue  to  be  tried. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  Santo  Fatta  and  others  against 
Joseph  C.  Gatalana  From  a  Judgment  for 
plaintiffs  and  an  order  denying  motion  for 
a  new  triAl,  defendant  apx)eal8.    Affirmed. 

Edward  R.  Milliken,  of  Pasadena,  N.  P. 
Moerdyke,  of  Los  Angeles,  and  Robert  W.  Mc- 
Donald, of  Pasadena,  for  appellant 

Bennett,  TumbuU  &  Thompson,  of  Los  An- 
geles, for  respondents. 

SHAW,  J.  In  this  action  plaintifts  sued 
in  quantum  meruit  to  recover  from  defendant 
a  balance  for  work  and  labor  performed  in 
constructing  a  house  for  him  at  his  special 
instance  and  request  Defendant  answered, 
denying  the  allegations  of  the  complaint,  and, 
by  cross-complaint  alleged  that  after  the 
house  was  completed  there  had  been  an  ac- 
coimt  stated  between  himself  and  plaintiffs, 
wherein  it  was  agreed  that  plaintiffs  were  in- 


debted to  him  in  the  sum  of  $40&,  lall  of  'wbick 
allegations  were  denied  by  plaintiffs,  whd 
however,  admitted  that  Angelo  Fatta,  oM 
of  the  plaintiffs,  was  indebted  to  defendant 
in  the  sum  of  |400,  for  whl(^  deftndant  held 
the  note  of  Angelo  and  a  pledge  of  certain 
personal  property  deposited  as  security  tor 
the  payment  thereof. 

The  issues  were  tried  by  Jury,  which  ren- 
dered a  vei;dict  in  favor  of  plaintiffs  for  $350, 
and  in  favor  of  defendant  and  against  Angelo 
Fatta  for  $400,  £rom  the  whole  of  whldi  Judg- 
ment and  an  order  denying  his  motion  for 
a  new  trial,  defendant  appeals. 

[1, 2]  As  one  ground  for  reversal  the 
insufficiency  of  the  evidence  to  Justify  tibe 
verdict  is  urged.  The  evidence  is  sharply 
conflicting,  and  while  appellant  concedes  that 
plaintiffs'  testlmoiiy  clearly  tended  to  estab- 
lish the  Issues  found  in  their  favor  by  the 
Jury,  his  counsel  insist  that  their  testimony 
is  unworthy  of  credence  because  of  the  in- 
consistencies therein,  and,  moreover  they 
were  contradicted  "by  at  least  six  unbiased 
witnesses."  At  most,  the  record  discloses  a 
substantial  conflict  of  evidence  touching  the 
facts  in  dispute,  as  to  which  the  verdict  of  the 
Jury  and  order  of  the  court  denying  defend- 
ant's motion  for  a  new  trial  must  be  deemed 
conclusive. 

[S]  Ai^ellant  next  contends  that  where 
there  is  an  account  stated,  it  is  a  bar  to  an 
action  upon  the  original  items  thereof.  The 
Jury,  however,  by  Its  verdict  found  against 
defendant  upon  this  issue.  The  fact  that  it 
found  in  favor  of  defendant  upon  the  note 
made  to  him  by  Angelo  Fatta  cannot  be  con- 
strued OS  a  finding  that  there  was  an  account 
stated  between  defendant  and  plaintiffs  grow- 
ing oat  of  the  transaction  under  which  the 
house  was  constructed. 

In  the  course  of  the  trial,  though  the  ques- 
tion was  not  an  Issue,  it  was  made  to  appear 
from  plaintiffs'  testimony.  In  respect  to  which 
our  attention  is  called  to  no  objection  inter- 
posed thereto,  that  it  was  agreed  defendant 
should  pay  plaintiffs  $450  in  cash  for  con- 
structing the  house,  which  he  was  to  sell,  and, 
after  deducting  the  cost  thereof,  the  profits 
were  to  be  equally  divided  between  plaintiffs 
and  defendant;  that  defendant  repudiated  this 
contract,  the  making  of  which  on  the  trial 
he  denied,  and  testified  that  plaintiffs  were, 
for  their  work  and  labor,  to  receive  $450, 
which  sum  he  had  paid  to  themi.  The  court 
Instructed  the  jury  that  if  they  believed  that 
such  contract  was  entered  into  between  the 
parties,  nevertheless  if  they  found  from  the 
evidence  that  defendant  had  repudiated  the 
contract  and  refused  to  carry  out  the  same, 
plaintiffs  were  entitled  to  recover  the  reason- 
able value  of  the  services  rendered.  If  the 
Jury  believed,  plaintiffs'  testimony  the  ef- 
fect of  the  verdict  was  an  implied  finding  ' 
that  the  contract  so  made  between  the  par* 
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ties  had  been  repudiated  by  defendant,  who 
refused  to  abide  thereby. 

[4,  S]  Under  these  circumstances  plaintiffs 
■were  entitled  to  sue  for  the, reasonable  value 
of  the  seiTlces  performed ;  and  conceding  that 
they  should  have  declared  upon  the  original 
agreement,  alleging  the  repudiation  thereof 
by  defendant  (Castagnluo  v.  Balletta,  82  Cal. 
250,  23  Pac.  127),  nevertheless  evidence  touch- 
ing the  same  appears  to  have  been  introduced 
without  objection,  upon  the  theory  that  it,  as 
well  as  the  value  of  the  services  and  the 
agreement  as  to  a  stated  account,  alleged  by 
defendant  to  have  been  had,  was  an  issue  to 
be  tried.  In  no  event  was  defendant  preju- 
diced by  reason  of  the  court's  action. 

The  record  shows  the  case  to  have  been 
tried  as  presented'  by  the  parties  to  the  ac- 
tion; that  in  constructing  the  house  plaintiffs 
performed  work  and  labor  thereon  of  the  rea- 
sonable value  of  $800,  upon  which  they  were 
paid  $450,  leaving  a  balance  due  plaintiffs  of 
$350,  for  which  they  were  given  Judgment 
and  to  which  they  were  entitled,  since  there 
was,  as  found  by  the  Jury  upon  sufficient  evi- 
dence, no  account  stated  as  alleged  by  de- 
fendant. Angelo  Fatta  individually  was  In- 
debted to  defendant,  as  evidenced  by  his  note, 
in  the  sum  of  $400,  for  which  cross-complain- 
ant was  given  Judgment  against  the  maker 
of  the  note.  Upon  the  facts,  we  are  unable 
to  perceive  that  any  miscarriage  of  Justice 
resulted  from  any  alleged  technical  error 
complained  of.  The  record  presented  dis- 
closes no  error  In  the  ruling  of  the  court  in 
taxing  and  distributing  the  cost  of  the  trial. 

The  Judgment  and  order  are  affirmed. 

We  concur:  OONRET,  P.  J.;  JAMES,  J. 


UARX  &  RAWOLI/B  v.  STANDARD  SOAP 
CO.    (Civ.  2818.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    June  30,  1919.) 

Sales   «=s32  —  Contbact  —  Cobbespond- 

EKCE. 

Letters  and  telegrams  transmitted  through 
brokers  regarding  proposed  sale  of  glycerine 
held  not  to  establish  a  completed  contract  be- 
tween the  parties,  in  view  of  the  fact  that  their 
minds  did  not  meet  on  terms  of  payment,  and 
that  both  parties  expected  to  reduce  the  nnder- 
Btanding  to  a  more  formal  writing. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisoo ;  George  A.  Sturte- 
rant.  Judge. 

Action  by  Marx  &  Rawolle  against  the 
Standard  Soap  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 
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Adams  &  Adams,  of  San  Francisco,  and 
John  D.  Murphey,  of  Berkeley,  for  appellant. 

Wlnfleld  Dorn  and  J.  R.  Prlngle,  both  of 
San  Francisco,  for  respondent. 


RICHARDS,  J.  Tills  la  an  appeal  from  a 
judgment  in  favor  of  the  defendant  in  an 
action  instituted  by  the  plaintiff  to  recover 
damages  from  the  defendant  for  the  alleged 
repudiation  of  a  contract  for  the  sale  by  the 
defendant  to  the  plaintiff  of  12  carloads  of 
crude  glycerine.  The  contract  upon  which 
plaintiff  relies  for  a  recovery  was  claimed  by 
it  to  have  b^n  created  through  an  inter- 
change of  telegrams  and  letters  passing  be- 
tween the  defendant  and  certain  middlemen 
acting  as  brokers  for  the  purpose  of  purchas- 
ing the  product  in  question  for  the  use  and 
benefit  of  the  plaintiff.  These  middlemen 
were  the  Zimmerman,  Alderson,  Carr  Com- 
mission Company,  having  offices  in  Chicago 
and  New  York,  the  plaintiff  being  a  business 
concern  located  in  the  latter  city.  The  de- 
fense relied  upon  by  the  respondent  on  the 
trial  and  upon  this  appeal  is  that  the  letters 
and  telegrams  referred  to  did  not  amount  to 
a  completed  written  agreement  for  the  sale 
of  said  product,  and  that  the  defendant  with- 
drew from  the  negotiation  before  the  parties 
had  arrived  at  and  consummated  a  final  and 
binding  contract  in  the  premises.  The  trial 
court,  upon  the  conclusion  of  all  of  the  evi- 
dence presented  on  both  sides  of  the  case, 
granted  the  defendant's  motion  for  a  non- 
suit, which  had  the  effect  of  withdrawing 
the  case  from  the  Jury,  and  which  was  fol- 
lowed by  the  Judgment  in  the  defendant's 
favor  from  which  this  appeal  has  been  taken. 

The  evidence  is  In  the  main  undisputed. 
The  negotiations  out  of  which,  the  action 
arose  were  initiated  by  a  letter  sent  on  Sep- 
tember 2,  1915,  from  the  Chicago  office  of  the 
above-named  brokers  to  the  defendant  at  its 
place  of  business  in  Berkeley,  CaL,  explaining 
the  state  of  the  glycerine  market,  and  sug- 
gesting that  the  firm  of  brokers  could  sell 
some  of  the  defendant's  glycerine  product  at 
an  Indicated  price.  The  defendant  respond- 
ed on  September  17, 1915,  with  a  telegram  to 
the  brokers  to  the  effect  that  it  would  sell 
about  12  cars  of  crude  glycerine  for  a  price 
slightly  above  that  indicated  in  the  brokers' 
letter.  Upon  receipt  of  this  message  the 
brokers'  (Chicago  office  communicated  its  im- 
port by  telegram  to  their-  New  York  office, 
which  submitted  the  substance  of  the  defend- 
ant's message  to  the  plaintiff,  who  on  the 
same  day  authorized  the  latter  to  instruct  the 
Chicago  office  that  the  plaintiff  would  take 
12  cars  of  glycerine  at  the  Indicated  price 
shlpside  San  Francisco.  Certain  details  as 
to  the  disposition  of  the  drums  which  were 
to  contain  the  glycerine  during  shipment 
were  included  in  this  message,  and  upon  its 
receipt  the  Chicago  office  at  once  sent  to  tlie 
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defendant  a  telegram  embodying  the  terms, 
to  which  the  defendant  responded  on  Septem- 
ber 18tb,  by  telegram  In  the  following  words: 

"Telegram  received.  O.  K.  If  onr  usual 
terms  90  per  cent  against  documents  satisfac- 
tory. Our  option  as  to  drums  returnable  or  sev- 
en dollars  to  keep  12  drums  one  year  or  over." 

The  Chicago  office  immediately  advised  the 
New  York  office  of  the  terms  of  this  tele- 
gram, which  replied  in  a  brief  dispatch,  read- 
ing: 

"Colder  confirms  Standard  crude  terms  speci- 
fied excepting  sellers  must  declare  their  inten- 
tion regarding  drums  at  once  and  not  retain 
the  option  through  delivery." 

This  message  was  amplified  by  the  man- 
ager of  the  Chicago  office  Into  a  longer  tele- 
gram to  the  defendant,  which  embraced  both 
the  latter's  offer  and  the  buyer's  qualified  ac- 
ceptance, and  requesting  a  si)eedy  reply. 
This  message  was  sent  on  September  IStb, 
and  was  followed  by  another  brief  dispatch 
on  the  following  day,  urging  a  quick  reply, 
to  which  two  messages  the  defendant,  on  Sep- 
tember 20th,  responded  with  a  dispatch  in  the 
following  words: 

"Will  accept  contract  as  outlined  and  sell 
drums  at  seven  dollars.  Give  immediate  sMr- 
ping  instructions  as  we  will  have  a  car  to  ship 
in  a  few  days." 

Upon  receipt  of  this  message  by  the  brok- 
er^ Chicago  office  it  at  once  telegraphed  to 
the  New  York  office: 

"Standard  Soap  confirms  sale.  Marx  to  pay 
seven  dollars  for  drums  also  giving  shipping  in- 
structionB  first  car." 

It  is  the  contention  of  the  appellant  that 
the  letters  and  telegrams  above  quoted  or  re- 
ferred to  constituted  a  completed  contract  in 
writing  between  the  parties,  upon  the  re- 
spondent's subsequent  repudiatlcm  of  which 
the  present  right  of  action  arose. 

There  would  be  a  certain  degree  of  plansl- 
bllity  iu  this  contention  were  It  not  for  the 
fact,  as  disclosed  by  other  evidence  in  the 
case,  that  the  minds  of  the  parties  had  not 
yet  fully  met  upon  one  of  the  essential  ele- 
ments of  the  agreement  to  be  consummated 
between  them,  and  were  it  not  also  for  the 
fact,  as  shown  by  the  subsequent  conduct  of 
the  parties,  that  a  more  formal  writing  was 
to  be  executed  embracing  their  contract. 
One  of  the  essential  conditions  of  the  defend- 
ant's entering  into  a  contract  for  the  sale  of 
Its  product  was  that  embraced  in  the  dis- 
patch of  September  18th  and  contained  in  the 
clause  "O  K  if  our  usual  terms  90  per  cent, 
against  documents  satisfactory."  By  this 
phrase  the  defendant  wished  to  be  under- 
stood as  reserving  the  right  to  draw  upon  the 
buyer  at  sight  for  90  per  cent,  of  the  pur- 
chase price  as  soon  as  the  documents  which 
evidenced  shipment  were  forwarded.  But  it 
appears  that  this  was  not  the  buyer's  under- 


standing of  the  meaning  of  this  clause  in  the 
seller's  telegram,  since  it  was  understood  to 
mean  that  the  seller  might  draw  upon  the 
buyer  at  ten  days'  sight  for  90  per  cent,  of  the 
invoice  price  of  each  shlimient,  the  difference 
between  these  two  constructions  of  this 
clause  in  the  defendant's  tdegram  being 
equivalent  to  a  discount  of  1  per  cent,  in  the 
plaintiff's  favor.  Aside,  however,  from  what 
the  evidence  discloses  as  to  this  divergent  in- 
terpretation of  the  meaning  of  the  phrase  in 
que8ti<Hi,  there  was  another  particular  in  re- 
spect to  which  apparently  the  minds  of  the 
parties  had  not  met  upon  September  20, 1915, 
the  date  which  the  appellant  fixes  as  that  of 
the  ripened  agreement  between  the  parties. 
This  has  reference  to  the  quality  of  the  drums 
which  were  to  contain  the  glycerine,  and  for 
which  the  buyer  of  the  product  was  to  pay  $7 
each.  On  September  22,  1915,  the  pUuitUt 
informed  the  brokers'  New  York  <rfHoe  that — 

"In  agreeing  to  accept  drums  at  seven  dollars 
apiece  Marx  &  Rawolle  are  to  receive  A  1 
stock." 

This  information,  not  embraced  in  any  for- 
mer correspondraice,  was  conveyed  by  the 
New  York  office  to  the  Chicago  office  of  the 
brokers,  and  was  by  the  latter  forwarded  by 
letter  to  the  defendant  <»i  the  date  of  its  re- 
ceipt by  them.  In  tlUs  letter  it  was  for  the 
first  time  disclosed  to  the  defendant  the  name 
of  the  prospective  buyer  of  its  product,  al- 
though it  was  perfectly  evident  from  the 
earlier  messages  which  had  passed  between 
the  brokers  and  this  defendant  that  the  for- 
mer were  merely  acting  in  the  capacity  of 
middlemen.  Two  days  after  sending  the  let- 
ter above  referred  to  in  which  the  quality  of 
the  drums  was  for  the  first  time  mentloued, 
the  brokers,  through  their  Chicago  office,  pre- 
pared and  forwarded  to  the  defendant  a  for- 
mal contract  covering  the  transaction.  This 
document  was  drawn  apparently  npon'  a  form 
customarily  used  in  similar  transactions,  set- 
ting forth  with  considerable  circumstance 
and  detail  the  precise  terms  of  the  agreement 
to  be  entered  Into  between  the  principals  to  it 
Among  other  details  it  embraced  a. specific 
statement  of  the  two  matters  above  referred 
to  respecting  which  the  minds  of  the  parties 
had  not  yet  fully  met  As  to  the  first  of 
these  it  expressed  with  unmistakable, exacti- 
tude the  understanding  of  the  plaintiff  here- 
in as  to  the  terms  of  payment  of  defendant's 
product,  and  understanding  which  was  com- 
municated by  the  plaintiff  to  the  brokers  be- 
fore the  formal  contract  was  drawn  and 
which,  by  reference  to  that  document,  w&l  be 
seen  to  differ  materially  from  the  defendant's 
idea  as  to  the  meaning  of  the  brief  verbiage 
of  Its  earlier  telegram.  As  to  the  quality  of 
the  drums  it  is  also  quite  precise  in  its  speci- 
fication that  the  glycerine  was  "to  be  shipped 
In  No.  1-a  grade  drums."  As  to  this  latter 
detail  the  defendant  does  not  seem  to  have 
regarded  It  as  material,  but  as  to  the  former 
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It  .expressed  Its  dissatisfaction  -with  the 
terms  of  the  formal  contract  in  a  letter  sent 
to  tlie  brokers  Immediately  upon  receipt  of 
the  proposed  contract. 

It  thus  appears  that  neither  of  the  parties 
to  the  transaction  understood  at  the  time 
that  the  communications  which  had  passed 
throngh  their  intermediary  up  to  and  includ- 
ing September  20,  1916,  constituted  the  final 
and  binding  contract  between  them.  This  be- 
ing so,  and  the  final  form  of  contract  sent  to 
the  defendant  being  found  to  vary  materially 
from  the  terms  apparently  arrived  at  In  their 
previons  Informal  negotiations,  the  defendant 
■vna  entirely  within  Its  rights,  both  in  refu^ 
ing  to  «xecnte  the  same  and  in  withdrawing 
frcun  the  transaction  on  October  6,  1915. 

Tbia  being  the  conclusion  of  the  trial  conrt, 
it  was  wltbln  its  rights  in  granting  a  nonsuit 
at  the  close  of  all  of  the  evidence  in  the  case. 

Judgment  affirmed. 


We    concur: 
«AN,  J. 
I 


WASTE,    P.    J.;     KERBI- 


HIEATT  V.  GASSEN.    (Civ.  2861.) 

(District  Court  of  Appeal,  Second  IMstrict,  Di- 
vision 1,  California.    June  IS,  1919.) 

1.  Vendor  and  Pubchaseb  i3s»834(3)  -^Rb- 
8CISSI0N— Pabtiai.  Payments. 

Where  the  mutual  abandonment  or  rescis- 
sion of  a  real  estate  sale  contract  is  unconnect- 
ed with  a  new  agreement,  the  purchaser  may 
recover  installments  paid  on  the  contract 

2.  Vkndob  and  Ptibchasm  «=»334(8)— "No- 
vation"—Pabxiai,  Fatukntb. 

Where  the  parties  agreed  to  cancel  a  real 
estate  sales  contract,  and  plaintiff  purchaser 
was  given  an  option  to  purchase  part  of  the 
premises  covered  by  the  old  contract,  there  was 
in  effect  a  "novation"  as  defined  by  Civ.  Code, 
SS  1530  and  1531,  and  plaintiff  cannot  recover 
partial  payments  made  under  the  old  contract. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nova- 
tion.] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  F.  L.  Hieatt  against  A.  O.  Gas- 
sen.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

J.  M.  Cliatterson,  L.  E.  Dadofun,  and  HotF 
&  Cbatterson,  all  of  San  Diego,  for  ap- 
pellant. 

Sweet,  Steams  &  Forward,  of  San  Diego, 
for  respondent. 

CONRBY,  P.  J.  Plaintiff  brought  this  ac- 
tion to  recover  from  defendant  money  which 
had  been  paid  by  plaintiff  to  defendant  on  ac- 
count of  a  contract  for  the  sale  of  real  proper- 
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ty,  which  contract  the  plaintiff  alleged  had 
been  rescinded  and  abandoned  by  mutual  con- 
sent The  plaintiff  appeals  from  the  Judg- 
ment entered  in  favor  of  the  defendant 

The  contract  waa  dated  April  30,  1913.  It 
provided  for  the  payment  of  $7,500  on  the 
execution  of  the  contract,  $2,500  on  October 
1,  1913,  and  $2,600  on  the  Ist  day  of  each 
and  every  April  and  October  thereafter  un- 
til the  full  sum  of  133,582.76  had  been  paid, 
interest  at  6  per  cent  per  annum,  payable 
quarterly,  commencing  on  the  l^t  day  of 
July,  1918.    The  findings  show: 

That  the  plaintiff  paid  the  sum  of  $7,500  and 
the  $2,500  due  October  1,  1913,  together  with 
the  interest  then  due.  "That  prior  to  the  Ist 
day  of  April,  1914,  the  said  plaintiff  and  said 
defendant  did  orally  agree  that  they  would  by 
mutual  consent  cancel,  rescind,  and  abandon  the 
said  written  contract,  and  that  the  said  plain- 
tiff would  in  pursuance  of  said  abandonment, 
cancellation,  or  rescission  of  said  contract,  and 
upon  request  of  said  defendant  sign,  execute, 
and  deliver  unto  said  defendant  his  quitclaim 
deed  to  and  for  the  property  described  in  said 
written  contract  and  agreement  hpon  the  execu- 
tion to  plaintiff  by  defendant  of  an  option  for 
the  purchase  by  plaintiff  of  a  portion  of  said 
land.  That  after  the  1st  day  of  April,  1914, 
and  on  or  about  the  9th  day  of  April,  1914,  said 
original  contract  was  by  mutual  consent  aban- 
doned, canceled,  or  rescinded,  and  said  defend- 
ant rdeased  the  said  plaintiff  from  all  his  obliga- 
tions under  the  said  contract  hereinbefore  re- 
ferred to,  and  from  his  said  agreement  to  pur- 
chase the  land  in  said  contract  described  and 
pay  the  balance  due  on  the  purchase  price  there- 
of, and  that  in  substitution  for  and  in  lieu  of 
said  contract  defendant  gave  to  said  plaintiff  an 
option  in  writing  to  purchase  a  part  of  the  said 
lands  described  in  said  contract  upon  the  terms 
and  conditions  set  out  in  the  said  option,  and 
that  in  consideration  of  the  release  of  said  plain- 
tiff from  his  said  obligations  and  covenants  un- 
der said  contract  and  of  the  giving  of  said  op- 
tion to  him  by  the  defendant  the  plaintiff  did 
execute  and  deliver  to  defendant  a  quit-claim 
deed  of  all  bis  interest  in  said  land,  and  released 
and  discharged  said  defendant  from  all  liabil- 
ities and  obligations  under  or  by  virtue  of  said 
contract,  which  said  release  was  indorsed  upon 
the  original  of  said  contract  and  delivered  there- 
with to  defendant  and  which  said  release  was 
and  is  in  the  words  and  figures  as  follows,  to 
wit:  'I,  F.  L.  Hieatt,  do  hereby  remise,  release, 
and  quitclaim  to  A.  G.  Gassen,  all  the  land  and 
property  described  in  the  foregoing  contract  and 
transfer  to  him  all  my  rights  under  said  con- 
tract and  all  my  interest  in  said  property,  and 
this  contract  is  hereby  canceled.  Dated  April 
9,  1914,  F.  Ia  Hieatt'  That  prior  to  the  filing 
of  the  complaint  in  said  action,  to  wit,  on  the 
19th  day  of  February,  1915,  the  said  plaintiff 
did  demand  of  and  from  said  defendant  the  re- 
turn and  repayment  of  the  said  sum  of  $11,130.- 
22  paid  to  said  defendant  by  said  plaintiff  under 
the  terms  of  said  written  contract  and  agree- 
ment, but  that  he  never  made  any  other  de- 
mand on  defendant  for  the  payment  of  said  sum 
or  any  part  of  it,  and  that  said  defendant  re- 
fused and  still  refuses  to  pay  the  said  sum  or 
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any  part  thereof,  and  holds  and  retains  the  said 
money  and  the  whole  thereof.  That  it  is  not 
true  that  the  said  defendant  holds  and  retains 
said  money  and  the  whole  thereof  to  the  plain- 
tiff's damage  in  the  sum  of  $11,136.22  or  to  bis 
damage  in  any  other  sum  or  sums  at  all.  That 
no  other  agreement  or  negotiations  were  had 
between  plauitiff  and  defendant  with  reference 
to  the  rights  of  the  parties  in  said  sum  of 
$11,136.22  than  are  contained  or  implied  in 
said  release  indorsed  upon  said  original  con- 
tract" 

As  conclusions  of  law  from  the  facts 
found,  tbe  court  found  that  the  option  was 
given  in  substitution  for  and  in  lieu  of  the 
contract,  and  that  the  release  indorsed  upon 
tbe  contract  effected  a  complete  settlement 
between  the  parties  in  regard .  to  the  con- 
tract and  discharged  and  released  defendant 
fronj  any  obligation  to  repay  the  plaintiff 
said  sum  of  $11,136.22,  or  any  part  thereof, 
and  that  defendant  was  entitled  to  Judgment 
that  plaintiff  take  nothing  by  the  action. 
Judgment  was  entered  accordingly. 

Appellant  contends  that  the  conclusions  of 
law  and  tbe  Judgment  are  not  consistent 
with  or  supported  by  the  findings  of  fact, 
and  that  upon  those  findings  the  plaintiff 
is  entitled  to  Judgment  In  his  favor. 

[1,  2]  Where  a  contract  for  the  sale  of  real 
property  has  been  mutually  abandoned  or 
rescinded  by  the  parties  thereto,  and  such 
abandonraei-.t  or  rescission  is  unconnected 
with  any  new  contract  or  other  agreement 
affecting  the  purchaser's  rights  In  the  prem- 
ises, the  purchaser  Is  entitled  to  maintain 
an  action  in  implied  assumpsit  as  for  money 
had  and  received,  to  recover  the  money 
which  he  has  paid  on  account  of  such  con- 
tract. To  that  extent  we  agree  with  the 
contentions  of  appellant  with  relation  to  this 
matter.  But  the  case  presented  here  is  one 
wherein  the  release  of  the  parties  from  the 
original  contract  was  a  part  of  and  result- 
ed from  a  new  contract  arising  out  of  and 
connected  with  the  abandonment  of  the 
original  transaction.  In  lieu  of  defendant's 
obligation  to  convey  the  property  upon  the 
payment  of  the  full  contract  price,  the  par- 
ties by  agreement  substituted  therefor  an 
obligation  of  the  defendant  to  convey  to  the 
plaintiff  a  part  of  the  property  included  In 
the  original  sale,  and  the  plaintiff  accepted 


this  new  agreement  with  the  additional  ad- 
vantage that  on  his  part  the  new  agreement 
was  only  an  option  on  which  he  would  not 
be  bound  unless  he  elected  to  take  the  prop- 
erty under  the  option  and  upon  the  terms 
and  conditions  set  out  therein.  What  the 
terms  and  conditions  of  that  option  were 
we  do  not  learn  from  the  record,  but  it  may 
reasonably  be  inferred  that  in  agreeing  upon 
those  terms  and  conditions  the  parties  tooli 
Into  consideration  the  fact  that  the  plaintiff 
had  made  payments  on  account  of  the  origi- 
nal contract  The  new  contract  was  In 
reality  a  novation  whereby  new  obligations 
were  substituted  for  those  theretofore  ex- 
isting between  the  parties.  Civ.  Code,  H 
1530,  1631.  When  a  novation  has  taken 
place  the  courts  "have  found  no  difficulty 
in  declaring  that  the  rights  of  parties  to  the 
agreement  are  to  be  governed  by  tbe  new 
contract  alone,  and  that  a  failure  to  perform 
does  not,  under  any  theory  of  rescission  or 
revivor,  operate  to  breathe  new  life  Into  the 
dead  and  extinguished  obligation."  Beck- 
wlth  V.  Sheldon,  165  Cal.  319,  324,  131  Pat 
1049,  105L 

Equally  well  may  It  be  said  that  when- 
a  novation  has  taken  place  the  rights  of  the 
parties  to  the  agreement  are  to  be  governed 
by  the  new  contract  alone,  and  that  a  party 
who  has  made  payments  under  the  original 
contract  may  not  recover  those  moneys  on 
the  basis  of  a  bare  assumption  that  the 
terms  of  the  new  contract  were  not  In  any 
way  affected  by  the  situation  existing  under 
the  original  contract  at  the  time  when  the 
new  contract  was  made.  The  natural  In- 
ference from  such  series  of  transactions  runs 
the  other  way.  When  in  this  cdse  the  origi- 
nal contract  "was  by  mutual  consent  aban- 
doned, canceled,  or  rescinded,"  and  In  sub- 
stitution therefor  a  new  contract  was  made. 
It  Is  evident  that  the  new  contract  "was  in- 
tended to  effect  a  complete  settlement  in  re- 
gard to  the  subject."  In  this  respect  the 
case  is  very  similar  to  Wlnton  v.  Spring,  18 
CaL  451,  where  it  was  held  that  the  vendee 
was  not  entitled  to  recover  a  partial  pay- 
ment which  he  had  made  on  account  of  an 
agreement  to  purchase  land. 

The  Judgment  is  affirmed. 

We  concur:    SHAW,  J.;  JAMES,  J. 
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iwben  tbe  last-named  order  was  made  tbere 


McHANAMAN  t.  VICKERY.    (Civ.  2655.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  July  2,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  28,  1019.) 

1.  Apfeai.  and  Ebbob  «s>782— Obdebs'  Ap- 
pealaj3le— dibuissai. 

An  appeal  from  an  order  denying  a  motion 
for  new  trial  'will  be  dismissed,  when  at  the  time 
the  order  was  made  there  wag  no  right  of  appeal 
from  such  order. 

2.  CORPOBATIONS       ^»ll6  —   TBANSFBB      OJ 

Stock— Options— Demand. 
Testimony  that  plaintiff  said  to  defendant, 
"1  guess  I  will  let  you  have  that,"  was  insuffi- 
cient to  show  a  demand  by  the  plaintiS  that 
defendant  purchase  corporate  stock  under  a 
contract  wherein  defendant  agreed  to  purchase 
it  at  a  certain  price  at  a  certain  time,  if  plain- 
tiff so  desired. 

8.  CoBPOBATioNS  €=»118  —  Stock  —  Option 
TO  Sexl— Reasonable  Tiub. 
Under  an  agreement  to  purchase  corporate 
stock  at  the  end  of  one  year  from  date  at  a 
certain  price,  if  owner  then  elected  to  sell,  an 
election  to  sell  and  notification  thereof  made 
tea  months  after  the  expiration  of  the  year 
was  not  made  within  a  reasonable  time. 

4.  CoBPOEATioNS  <S=9l21(5)  —  Stock  —  Op- 
tion TO  SeM/— Evidence. 
In  an  action  to  enforce  an  option  to  sell 
corporate  stock,  plaintiff  having  the  right  to 
require  defendant  one  year  from  date  of  an 
agreement  to  purchase  the  stock  at  a  certain 
price,  evidence  held  insufficient  to  show  that 
defendant  did  anything  to  interfere  with  plain- 
tiffs exercise  of  his  option  so  as  to  justify  a 
delay  of  ten  months  after  the  expiration  of  the 
year  in  giving  notice  of  election  to  sell. 

6.  Cobpobationb      «=>116  —  Stock  —  Op- 
tions—Timb  FOB  EXEBCISINO. 
A   purchaser  of  corporate  stock  who  has 
the  opMon  of  requiring  another  person  to  buy 


was  no  right  of  appeal  from  sucb  an  order. 
Hockerstou  v.  Hoclierston,  182  Pac.  325; 
HlrsJi  V.  AU  PersMus,  173  CaL  268,  150  Pac. 
712. 

Prior  to  the  1st  day  of  April,  1611,  one 
Bonnard,  as  agent  for  the  Colorado  tc 
Wyoming  Coal  Company,  a  corporation,  solic- 
ited the  plaintiff  to  buy  certain  stock  of 
that  corporation.  Appellant's  testator,  C.  K. 
Ingersoll,  tbe  original  defendant  in  this 
action,  had  purchased  stock  of  tbe  corpora- 
tion and  recommended  the  stock  to  tbe  plain- 
tiff. As  an  inducement  to  aid  In  persuading 
plaintiff  to  buy  snch  stock,  Ingersoll  gave 
Bonnard,  for  delivery  to  the  plaintiff,  an 
agreeuient  In  writing  which  was  delivered 
to  the  plaintiff.  This  agreement,  so  far  as 
necessary  to  the  discussion  here,  reads  as 
follows : 

"This  is  to  certify  that  in  tbe  event  that  L  W. 
Mcltlanaman  purchases  $6,000  worth  of  pre- 
ferred stock  in  the  Colorado  &  Wyoming  Coal 
Company,  I  will,  after  one  year  from  date  here- 
of, purchase  the  same  from  him  at  par  value, 
plus  7  per  cent  interest  on  all  payments  made 
to  the  Colorado  &  Wyoming  Coal  Company  or 
its  agent" — signed  by  C.  K.  Ingersoll,  and  dated 
Monrovia,  Cal.,  April  1,  1911. 

Without  considering  the  debate  of  counsel 
concerning  the  extent  to  which  the  plaiutiff 
relied  upon  this  contract,  as  compared  with 
bis  reliance  upon  tbe  representations  made  by 
the  agent  of  the  corporation  and  upon  oUier 
sources  of  Information,  we  will  assume  that,  • 
as  found  by  the  court,  the  plaintiff,  in  agree- 
ing to  purchase  and  In  purchasing  the  stock, 
did  80  In  reliance  upon  the  said  agreement 
of  Ingersoll.  The  plaintiff  did  purchase  stock 
to  the  extent  of  $5,000,  paying  part  In  cash 
and  giving  bis  notes  for  the  remainder. 
Afterwards  the  plaintiff  was  sued  on  said 
notes  by  an  assignee  thereof,  and  Judgment 


it  at  the  end  of  a  year  for  a  certain  price  must  rendered   aeainst   him  •  '  whereuDon   he 

exercise   the   op«on  within  a   reasonable  time  ^*^   rendered  against  Mm,    wnereupon  ne 


after  the  termination  of  the  year. 

Appeal  from  Superior  Court,  Los  Angeles 
Countj- ;  Charles  Wellborn,  Judge. 

Action  by  I.  W.  McManaman  against  B.  It. 
Vickery,  administrator  with  the  will  annexed 
of  the  estate  of  C.  K.  Ingersoll,  deceased, 
substituted  for  O.  K.  Ingersoll.  From  a 
Judgment  for  plaintlfl  and  an  order  denying 
his  motion  for  new  trial,  tbe  defendant  ap- 
peals. Appeal  from  the  order  dismissed,  and 
Judgment  reversed. 

V&lentine  &  Newby,  of  Los  Angeles,  for 
appellant 

Henry  P.  Goodwin  and  Irving  M.  Walker, 
both  of  Los  Angeles,  for  respondent. 

CONREY,  P.  J.  [1]  Tbe  defendant  appeals 
from  tbe  Judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial.    At  the  time 


did,  on  the  24th  day  of  May,  1912,  pay  tbe 
amount  of  that  Judgment,  and  thereby  paid 
in  full  for  tbe  stock  purchased  by  him.  A 
stock  certificate  therefor  was  delivered  to 
blm  on  or  about  the  27th  day  of  September, 
1912.  The  plaintiff  claims  that  within  due 
time  be  elected  to  sell  tbe  stock  to  defendant 
under  the  option  given  in  that  agreement,  and 
demanded  that  defendant  perform  the  con- 
tract according  to  its  terma  Appellant 
claims  that  tbe  attempted  exercise  of  said 
right  of  optlun  came  too  late. 

[2]  Tbe  court  found  that  prior  to  April 
1, 1912,  plaintiff  notified  defendant  that  plain- 
tiff required  defendant  to  purchase  from 
him  said  stock  in  accordance  with  said  agree- 
ment ;  also  that  prior  to  September  24,  1912, 
plaintiff  notified  defendant  that  plaintiff  re- 
quired defendant  to  purchase  said  stock  In 
accordance  with  said  agreement.  These  two 
findings  are  not  sustained  by  tbe  evidence. 
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On  the  former  finding  tbe  only  evidence  Is 
that,  as  testified  by  plalntUT,  he  said  to  Mr. 
IngersoU,  referring  to  such  stock,  "I  guess 
I  will  let  yon  have  that,"  to  which  it  does 
not  appear  that  IngersoU  made  any  reply. 
On  the  19th  day  of  March,  1913,  McMana- 
man  sent  to  IngersoU  a  letter  in  which  the 
writer  said: 

"I  notified  you  verbally  many  montbB  ago, 
and  now  I  notify  you  in  writing,  that  the  Colo- 
rado-Wyoming Coal  Company  stock  purchased 
at  your  request,  and  which  you  guaranteed  to 
take,  is  stiU  awaiting  your  fulfillment  of  the 
agreement  I  have  deposited  these  shares  of 
stock  in  care  of  the  First  National  Bank, 
Monrovia,  and  hope  you  wiU  attend  to  this 
without  further  delay." 

Prior  to  that  letter,  In  a  personal  Inter- 
view between  the  parties,  the  plaintiff  said 
to  defendant)  "Mr.  IngersoU,  you  can  have 
that  stock,"  to  which  IngersoU  replied  that 
he  did  not  want  the  stock,  and  that  McMana- 
man  could  not  get  anything  out  of  him.  The 
plaintiff  in  his  testimony  fixes  the  date  of 
that  conversation  at  a  time  one  month,  a 
Uttle  more  or  less,  before  the  writing  of  said 
letter.  From  this  testimony,  the  effect  of 
which  is  not  changed  by  any  other  evidence 
in  the  case,  it  follows  that  the  plaintiff  did 
not  declare  his  election  to  sell  the  stock  to 
IngersoU  untU  at  least  as  late  as  the  1st  of 
February,  1913.  '  Nevertheless,  the  court 
further  found  that  within  a  reasonable  time 
after  April  1,  1912,  plaintiff  demanded  tliat 
IngersoU  purchase  said  stock  and  pay  there- 
for in  accordance  with  the  terms  of  said 
agreement,  and  offered  to  deliver  tbe  $5,000 
worth  of  preferred  stock,  together  with  the 
common  stock  included  as  a  bonus,  and  offer- 
ed to  do  everything  to  be  done  by  plaintiff 
in  accordance  with  the  terms  of  said  agree- 
ment. 

[3]  Appellant  contends  that  plaintiff's 
election  was  not  made  within  a  reasonable 
time  after  one  year  from  the  date  of  tbe 
option,  and  that  for  tbat  reason  his  option  to 
seU  the  stock  to  IngersoU  cannot  be  enforced. 
This  would  seem  to  be  the  principal  ques- 
tion in  tbe  case,  and  it  is  the  only  question 
that  we  shall  discuss,  although  other  points 
are  urged  in  support  of  the  appeal.  In 
Standard  Box  Co.  v.  Mutual  Biscuit  Co.,  10 
Cal.  App.  746,  103  Pac.  938,  it  was  held  that 
tlie  determination  of  what  is  a  reasonable 
time  is  a  question  of  law  for  tbe  court,  and 
that  a  notice  of  acceptance  of  an  option  to 
purchase  personal  property  given  ten  months 
after  the  offer  was  not  given  within  a  reason- 
able time.  In  Roberts  v.  Evans,  43  Cal.  380, 
the  court  said : 

"An  offer  to  sell,  when  no  time  is  given,  must 
be  accepted  at  once,  or  within  a  reasonable  time 
thereafter.  A  year,  or  even  six  months,  must 
be  held,  as  a  matter  of  law,  to  be  an  unreasona- 
ble time." 


If  this  is  the  rule  under  an  option  to  seU 
or  purchase  ordinary  merchandise,  it  appUes 
with  increasing  force  to  an  option  to  sell 
mining  stock,  which  notoriously  is  prc^erty 
of  uncertain  and  rapidly  fluctuating  value. 

[4,S]  There  Is  evidence  that  prior  to  the 
letter  of  March  19,  1913,  the  plaintiff  wrote 
two  other  letters  to  IngersoU  relating  to  this 
matter,  but  the  record  does  not  contain  the 
contents  of  those  letters,  and  the  testimony 
of  plaintiff's  daughter,  who  wrote  the  letters 
for  the  plaintiff,  is  that  both  of  ttiem 
were  written  after  the  time  of  the  conversa- 
tion In  which  IngersoU  told  tbe  plaintiff  that 
plaintiff  could  get  nothing  out  of  him,  etc. 
Respondent  insists  as  an  excuse  for  his  de- 
lay that  IngersoU  urged  him  to  defend  the 
action  against  McManaman  on  the  notes, 
and  that  therefore  he  was  Justified  in  wait- 
ing until  after  the  determination  of  that 
litigation.  But  the  plaintiff  further  testified 
that  he  had  already  made  arrangements  for 
his  defense  of  that  action,  and  therefore  did 
not  "go  in"  with  IngersoU,  who  offered  to 
Join  him  ih  fighting  that  action.  There  Is 
nothing  in  the  record  tending  to  support  a 
claim  that  IngersoU  did  anything  to  inter- 
fere with  the  plaintiff's  exercise  of  his  option 
to  seU  the  stock  to  IngersoU  or  to  delay  tbe 
same.  The-  plaintiff  having  faUed  to  exer- 
cise the  option  within  a  reasonable  time,  he 
is  not  entitled  to  recover  on  the  option  agree- 
ment 

The  appeal  from  tbe  order  Is  dismissed, 
and  the  judgment  Is  reversed. 

We  concur :   SHAW,  J.;  JAMES,  J. 


BOYD  V.  CITY  OF  SIERRA  MADRE  et  al. 
(Civ.  2910.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     June  10,  1919.) 

1.  Municipal  Corpobations  ^=s>588— Pouck 
PowEB — Scope. 

Police  power  granted  municipaUties  by 
Const,  art.  11,  {  11,  is  as  broad  as  the  power 
possessed  by  the  Legislature  Itself,  except  that 
its  exercise  by  city  must  be  confined  to  the 
city,  and  must  not  confiict  with  the  general 
laws  of  the  stdte. 

2.  MtTNIOIFAL  COBPOKATIONS  «S>60&— POUCX 
POWKB— NuiaANOES. 

The  exercise  of  poUce  power  by  a  city  ia 
not  limited  to  the  regulation  of  such  things  as 
already  have  become  nuisances,  or  have  been 
declared  such  by  judgment  of  a  court,  but  ex- 
tends to  everything  expedient  for  the  preserva- 
tion of  the  safety,  health,  or  comfort  of  the 
city's  inhabitants. 

3.  Municipal  Corpobations  <8=9605— Polios 
PowEB— Mules  and  BUBBoa— Gobbal. 

A  municipality  has  power  by  ordinance  to 
divide  its  territorial  limits  into  business  and 
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residence  ilistricia,  and  to  prohibit  in  the  res- 
idence district  the  maintenance  of  any  corrala 
wherein  mules  and  burros  are  kept  for  hire;  the 
keeping  of  such  corrals  in  a  popnlotis  city  or 
town  being  a  nuisance. 

4.  MxnnciPAi.  OoBPosATiozts  «=3«11— Beott- 
UlTion  of  Ocottfaiions— Noisk— OnvNszvE 

OOOBS. 

Occupations  which  by  the  noise  made  in 
their  pursuit  or  the  odors  they  engender  are 
offensive  to  the  senses  may  be  interdicted  by 
law  in  the  midst  of  populous  communities  on  the 
general  and  rational  principle  that  every  per- 
son ought  so  to  use  his  property  as  not  to  in- 
jnre  his  neighbors,  and  that  private  interests 
must  be  made  subservient  to  ^e  general  inter- 
est of  the  community. 

5.  MtJNiciPAi.  CoBFOBATioNS  ®=3626  —  Ob- 
noxious Occupations  —  Residence  Dis- 
trict. 

For  the  purpose  of  regulating  occupations 
causing  noise  or  offensive  odors,  city  may  di- 
vide its  territorial  limits  into  residence  and 
business  districts,  and  prohibit  the  obnoxious 
occupation  within  the  former. 

6.  Municipal  Cobpokations  «=>625— Taudi- 
Tr  or  Oboinanok— LivEBT  Babn— Gobbai.. 

Ordinance,  dividing  city  into  residence  and 
business  districts,  and  prohibiting  the  keeping 
of  a  livery  stable  or  corral  for  the  keeping  of 
horses,  mules,  etc.,  for  hire,  in  residence  dis- 
trict, and  requiring  a  permit  for  maintenance 
thereof  in  business  district,  is  not  arbitrary.     ^ 

7.  Constitutional  Law  $=9237— Obdinancb 
— Maintbnancb   of  Cobkal  in   Business 

DiSTBICT— DlSCBOaNATION. 
Ordinance  prohibiting  maintenance  of  cor- 
ral for  mules  and  burros  in  business  district 
without  a  permit  does  not  impair  any  consti- 
tutional right  ili  giving  city  authorities  the  pow- 
er to  grant  permit  to  one  person  and  deny  it 
to  another. 

8.  Municipal  Gobpobations  «=>604— Police 
PowiB— Maintenance  or  Cobral. 

In  action  by  keeper  of  burros  and  mules 
for  hire  to  enjoin  city  from  enforcing  ordinance 
prohibiting  maintenance  of  corral  for  mules  and 
burroB  in  residence  district,  and  requiring  per- 
mit for  maintenance  thereof  in  business  district, 
it  is  not  material  that  plaintiff  may  have  kept 
his  corral  as  clean  as  possible,  and  carried  on 
his  business  in  the  most  approved  manner,  or 
that  it  would  be  possible  for  one  or  more  cor- 
rals to  be  maintained  without  an  appreciable 
,  risk  or  peril  to  the  health  or  safety  of  a  com- 
munity. 

9.  Municipal  Corporations  ®=»63(1)— Po- 
lice PowEB— Regulation  of  Business- 
Review  BT  Courts. 

It  is  for  the  city's  legislative  body,  clothed 
with  police  power  by  direct  grant  from  the 
CoDStitntion,  to  determine  when  and  what  reg- 
ulations of  a  business  are  essential,  and  its  de- 
termination wiU  not  be  disturbed  by  the  courts 
unless  the  regulation  has  no  relation  to  the 
protection  of  health,  safety,  comfort,  or  well- 
being  of  the  community,  but  is  a  clear  inva- 


sion of  personal  or  private  rights  under   the 
guise  of  police  regulation. 

10.  Municipal  Corporations  *=9605  —  Po- 
lice Poweb— Nuisances. 
Whenever  a  thing  or  act  is  of  such  a  na- 
ture that  it  may  become  a  nuisance,  or  may  be 
injurious  to  the  public  health  or  obnoxious  to 
the  comfort  of  a  community  if  not  suppressed 
or  regulated,  the  legislative  body  in  the  exer- 
cise of  its  police  powers  may  make  and  enforce 
ordinances  to  regulate  or  prohibit  it,  although 
it  may  never  have  been,  obnozions  or  Injurious 
in  the  past 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  Jotm  Boyd  against  the  City  of 
Sierra  Madre  and  others. .  Judgment  for  de- 
fendants,  and  plaintiff   appeals.     Affirmed. 

Rose  &  Scq^le,  of  Los  Angeles,  for  ap- 
pellant 

Charles  C.  Montgomery,  of  Los  Angeles, 
for  respondents. 

SIMLATSON,  P.  J.  This  Is  an  action  to 
enjoin  the  dty  of  Sierra  Madre  from  enforc* 
lug  an  ordinance  tbat  forbids,  In  the  resi- 
dence district  of  the  city,— defined  by  the 
ordinance — any  livery  stable  or  corral  for  the 
keeping  therein  of  horses,  mules,  jenneys. 
Jacks,  or  burros  for  hire,  and  which  likewise 
forbids,  In  the  busiDess  district — defined  in 
the  orcUnance — any  such  livery  stable  or  cor- 
ral without  a  permit  from  the  city  board  of 
trustees,  on  written  application  specifying 
tbe  nnmber  and  kind  of  animals  desired  to 
be  so  kept,  the  period  of  time,  and  the  place 
of  keeping  and  the  kind  of  business  to  be 
transacted.  Plaintiff  is  engaged  in  the  busi- 
ness of  famishing  burros  and  mules  for  hire. 
For  that  purpose  he  has  ten  burros  and  four 
mules,  keeping  them  In  a  corral  within  the 
residence  district  of  the  city. 

The  appeal  is  upon  the  judgment  roll. 
The  lower  court  found  that  appellant  has 
kept  ^nd  maintained  his  corral  "in  a  cleanly, 
wholesome  (sic),  and  sanitary  manner,"  but 
that,  prior  to  the  passage  of  the  ordinance, 
there  were,  in  the  vicinity  of  appellant's  cor- 
ral, two  other  corrals,  wherein  such  animals 
were  kept  for  hire.  In  which  there  was  "an 
accumulation  of  manure  and  other  filthy  sub- 
stances of  various  kinds,  generating  noxious 
odors  and  breeding  and  attracting  files  and 
other  vermin;  that  said  corrals  and  the  busi- 
ness conducted  therein  and  thereupon  were 
the  source  of  many  loud,  disagreeable,  and 
discordant  noises  from  tbe  braying  of  the 
animals,  their  footbeats  on  the  street  and 
sidewalk,  the  cries  and  loud  talk  of  their  at- 
tendants, and  otherwise ;  and  that  said  busi- 
nesses were  the  cause  of  much  dust,  dirt,  and 
discomfort  to  tbe  inbabttants  of  the  residen- 
tial district  described  in  the  ordinance." 

AK>ellant  claims  that  the  ordinance  is  un- 
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■  reasonable  and  unjustly  discriminatory,  and 
that  Its  enforcement  will  deprive  tiim  of  his 
constitutional  rights. 

[1,  2]^n  this  state  the  Constitutioii  Itself 
makes  a  direct  grant  of  police  power  to  mu- 
nicipalities. Article  11,  I  11,  Cal.  Const. 
The  power  so  conferred  is  as  broad  as  that 
possessed  by  the  Legislature  itself  subject 
to  the  two  exceptions  that  its  exercise  by  any 
city  must  be  confined  to  the  luunicipality, 
and  must  not  conflict  with  the  general  laws 
of  the  state.  Odd  Fellows'  Cera.  Ass'n  v. 
San  Francisco,  140  Cal.  226,  230,  73  Pac. 
987.  The  exercise  of  this  power  is  not  limit- 
ed to  the  regrulation  of  such  things  as  already 
have  become  nuisances  or  have  been  declared 
such  by  the  judgment  of  a  court  A  city's 
power  to  prohibit  or  regulate  not  only  in- 
cludes nuisances,  but  extends  to  everything 
expedient  for  the  preservation  of  the  safety, 
health,  or  comfort  of  the  dty^  inhabitants. 
Odd  Fellows'  Cem.  Ass'n  v.  San  Francisco, 
supra;  Ex  parte  Quong  Wo,  161  Cal.  220, 118 
Pac.  714. 

[3]  A  municipality  has  power,  by  ordi- 
nance, to  divide  its  territorial  limits  into 
business  and  residence  districts,  and  prohibit 
in  the  residence  district  the  maintenance  of 
any  corral  wherein  mules  and  burros  are 
kept  for  hire.  It  is  a  matter  of  common 
knowledge  that  such  corrals,  by  reason  of  the 
excrement  from  Jhe  animals,  the  dropping  of 
which  to  some  extent  is  unavoidable,  are  not 
only  rife  with  offensive,  foul-smelling  odors, 
but  are  breeding  places  for  germ-laden,  dis- 
ease-bearing files 'and  pestilential  venuin. 
Not  only  this,  but  we  know  of  no  heaven-sent 
maxim  to  invent  a  silencer  for  this  brute, 
that  one  beholding  him,  neck  outstretched 
and  jaws  distended  wide,  could  persuade 
himself  tJiat  he  but  heard  from  the  depths  of 
the  beast's  crimson-coated  cavern 

"  •     •    •    a  sound  so  fine  there's  nothing  lives 
'Twixt  it  and  silence."     . 

We  fear  that,  until  nature  evolves  the 
whispering  burro  or  man  invents  some  harm- 
less but  efCective  mule-muffler,  we  shall  oft 
"in  the  dead  and  vast  middle  of  the  night," 
even  in  such  corrals  as  appellant's,  kept  "in  a 
cleanly,  wholesome,  and  sanitary  manner," 
hear  the  loud,  discordant  bray  of  this  socia- 
ble but  shrill-toned  friend  of  man,  filling  the 
air  "with  barbarous  dissonance,"  and  drown- 
ing even  that  shout  that 

"  •    •     •    tore  Hell's  concave,  and  beyond 
Frighted  the  reign  of  Chaos  and  old  Night." 

It  should  not  be  a  matter  of  surprise, 
therefore,  that  the  noisome  smell  from  these 
animals  and  their  loud,  strident  cacophonies 
bring  the  keeping  of  them  In  a  populous  city 
or  town  "within  the  legal  notion  of  a  nui- 
sance." Ex  parte  Foote,  70  Ark.  12,  63  S.  W. 
706,  91  Am.   St.  Rep.  \33.     See,  also»  In  re 


Linehan,  72  Cal.  114,  13  Pac  170;  Ex  parte 
Lacey,  108  Cal.  326,  41  Pac.  411,  88  I*  B.  A. 
640,  49  Am.  St  Rep.  93;  Ashbrook  v.  Com- 
monwealth, 1  Bush  (Ky.)  139,  89  Am.  St  Rep. 
616. 

[4,  5]  Occupations  which,  by  the  noise  made 
itf  their  pursuit  or  the  odors  they  engender, 
are  offensive  to  the  senses  may  be  interdicted 
by  law,  in  the  midst  of  populous  communi- 
ties, on  the  general  and  rational  principle 
that  every  person  ought  so  to  use  his  proper- 
ty as  not  to  injure  his  neighbors,  and  that 
private  Interests  must  be  made  subservient 
to  the  general  interest  of  the  community. 
For  the  purpose  of  regulating  such  occupa- 
tions, a  city  has  the  iiower  to  divide  its  terri- 
torial limits  into  a  residence  and  a  business 
district,  and  prohibit  the  obnoxious  occupa- 
tion within  the  former.  Ex  parte  Moynler, 
65  Cal.  33,  2  Pac.  728;  In  re  Hang  Ele,  60 
Cal.  149,  10  Pac.  327;  Ex  parte  Quong  Wo. 
supra;  In  re  Montgomery,  103  CaL  457,  126 
Pac.  1070,  Ann.  Cas.  1914A,  130;  Ex  parte 
Hadacheck,  165  Cal  416,  132  Pac  684,  L.  B. 
A.  1916B,  1248. 

[I]  The  ordinance  is  not  arbitrary  nor  un- 
justly discriminatory.  It  operates  alike  upon 
all  persons  similarly  situated  within  the  con- 
fines of  the  dty.  All  have  the  same  rights, 
and  all  are  subject  to  the  same  burdens.  It 
matters  not  that  this  particular  ordinance  is 
aimed  only  at  those  who  ke^  such  animals 
for  hire.  The  record  shows  that  there  is  an- 
other city  ordinance  that  regulates  the  keep- 
ing of  such  animals  for  purposes  other  than 
hire.  Moreover,  there  Is  a  greater  reason  for 
regulating,  or  even  prohibiting,  in  populous 
residential  communities,  the  keeping  of  such 
animals  for  hire  than  there  is  for  regulating 
or  prohibiting  their  keeping  for  domestic  use 
or  for  purposes  other  than  hire.  He  who 
keeps  a  horse,  mule,  or  burro  for  his  own 
private  use,  if  he  does  not  keep  it  in  a  public 
corral  or  other  place  that  is  equally  subject 
to  the  most  stringent  regulation,  such  as  a 
livery  stable,  for  instance,  ttiust  keep  it  in  a 
private  stable  or  corral.  But  the  owner  at  a 
private  stable  or  corral,  for  his  own  comfort 
and  welfare,  has  a  strong  and  compelling  mo- 
tive for  maintaining  the  place  with  due  re- 
gard to  his  own,  and  thus  indirectly  bis 
neighbors',  health  and  well-being. 

[7]  The  ordinance  does  not  absolutely  for- 
bid the  maintenance  of  a  corral  In  the  busi- 
ness district,  but  provides  that  no  corral  of 
the  kind  interdicted  by  it  shall  be  maintained 
in  the  business  section  without  a  permit  from 
the  city  trustees.  Appellant  claims  that  the 
ordinance  does  not  merely  regulate,  but  that 
by  requiring  a  permit  for  the  maintenance  of 
such  a  corral  in  the  business  district  It  con- 
fers upon  the  trustees  a  power  that  is  sus- 
ceptible of  abuse,  that  the  applicant  for  a 
permit  may  be  imfalrly  discriminated 
against  and  that,  therefore,  in  the  practical 
application  of  the  trustees'   discriminatory 
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power,  the  right  to  maintain  such  a  corral  in 
any  part  of  the  city  may  be  unjustly  prohib- 
ited. We  cannot  subscribe  to  this  criticism 
of  the  ordinance.  The  proposition  that  a 
man  has  a  natural,  innate,  inviolate,  com- 
mon-law, or  constitutional  right  to  maintain. 
In  a  populous  community,  a  place  where  foul- 
smelling,  loud-braylng  animals  are  kept  has 
no  foundation  in  reason  or  authority.  In  re 
Flaherty,  105  Cal.  566,  38  Pac.  981,  27  L.  R. 
A.  529.  If,  therefore,  it  is  not  a  right  that 
may  not  be  entirely  suppressed,  It  may  be  reg- 
ulated as  the  law-making  power  may  deter- 
mine. The  fact  that  permission  to  maintain, 
In  the  business  district,  n  corral  for  horses, 
mules,  or  burros  may  be  granted  by  the  city 
trustees  to  one  person  and  denied  to  another 
does  not  impair  any  constitutional  right 
Such  discrimination  might  well  be  made 
where  one  person  desired  to  keep  2  mules,  or 
2  burros,  and  another  50;  or  where  <Hie  de- 
sired to  establish  a  corral  in  the  heart  of  the 
business  section,  and  another  nearer  the  con- 
fines of  that  section  of  the  city;  or  where 
one  may  be  known  to  keep  his  corral  in  a 
filthy  condition,  and  another  has  established 
a  reputation  for  good  order  and  cleanliness. 
The  question  in  each  case  Is  whether  the  es- 
tablishing of  a  corral  is  likely,  in  the  hands 
of  the  applicant,  to  be  a  nuisance  to  the 
neighborhood ;  and  in  the  absence  of  any  evi- 
dence to  the  contrary,  we  must  assume  that 
the  discrimination  will  be  made  with  due  re- 
gard to  the  interests  of  the  applicant  and  the 
public,  and  upon  conditions  that  will  accord 
with  the  health  and  comfort  of  the  communi- 
ty. It  has  been  held  by  some  of  the  courts 
of  this  country  to  be  contrary  to  the  spirit  of 
the  American  institutions  to  vest  this  dis- 
pensing power  in  the  bands  of  a  single  Indi- 
Tidual;  and  by  others  that  such  authority 
cannot  be  delegated  to  the  adjoining  lot  own- 
ers ;  but  the  power  to  delegate  such  discrimi- 
nation to  the  town  trustees,  as  in  this  case, 
or  to  a  board  appointed  for  that  purpose,  is 
sustained  by  the  great  weight  of  authority. 
Fischer  v.  St.  Louis,  IM  V.  S.  361,  24  Sup. 
Ct.  673,  48  U  Ed.  1018;  In  re  Flaherty,  su- 
pra; Ex  parte  Fiske,  72  Cal.  125,  13  Pac. 
3t0 :  City  of  Newton  t.  Joyce,  166  Moss.  83, 
44  N.  E.  116,  55  Am.  St  Hep.  385;  Quincy  v. 
Kennard,  151  Mass.  563,  24  N.  E.  860. 

There  Is  absolutely  nothing  to  indicate  that 
the  ordinance  was  Intended  in  uny  of  Its  fea- 
tures to  operate  peculiarly  against  appellant 
or  against  any  otlicr  particular  person  or 
persons  or  class  of  persons.  It  is  fair  on  Its 
face,  applying  equally  and  uniformly  to  all 
engaged  in  keeping,  in  corrals,  horses,  mules, 
or  burros  for  hire ;  and  it  is  not  to  be  prfr< 
Sumed  that  the  trustees  will  exercise  their 
power  wantonly  or  for  purposes  of  oppression, 
or  accord  permission  to  social  or  political 
favorites  and  deny  it  to  others. 
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[8, 9]  The  fact  that  appellant  may  have 
kept  his  corral  as  dean  as  is  possible  in  such 
cases,  and  has  carried  on  his  business  in  the 
most  approved  manner,  is  not  material.  City 
of  Burlington  v.  Stockwell,  5  Kan.  App.  669, 
47  Pac.  988.  Nor  would  it  be  of  any  conse- 
quence that  it  would  be  possible  for  one  or 
more  such  corrals  to  be  maintained  without 
appreciable  risk  of  peril  to  the  health  or 
safety  of  the  community.  It  Is  almost  un- 
avoidable that  some  noxious  odors  shall  ema- 
nate from,  and  some  disease-bearing  flies 
breed  In,  some,  if  not  all,  such  places — to  say 
nothing  of  the  unconstrainable,  raucus 
sounds.  It  is  enough  that  there  are  offensive 
noises  and  odors  Intolerably  obnoxious  to  the 
senses  of  hearing  and  smelling.  Moreover, 
the  fact  that  In  two  corrals,  in  the  vicinity 
of  appellant's,  there  was  "an  accumulation 
of  manure  and  other  filthy  substances  of  vari- 
ous kinds,  generating  noxious  odors  and 
breeding  and  attracting  flies  and  other  ver- 
min," was  snfllclent  to  Justify  the  passage  of 
such  an  ordinance  as  that  in  question  here. 
The  fact  that  appellant's  corral  was  kept  in 
a  cleanly  and  sanitary  manner  affords  no 
reason  why  be  Should  be  specially  exempt 
from  the  provisions  of  an, ordinance  designed 
to  regulate  a  business  which,  as  conducted  by 
some  persons  at  least,  is  fraught  with  peril 
to  the  community's  comfort.  If  not  its  very 
health.  Primarily,  it  is  for  the  city's  legis- 
lative body,  clothed  with  police  power  by 
direct  grant  from  the  Constitution,  to  deter- 
mine when  and  what  regulations  are  essen- 
tial ;  and  its  determination  in  this  regard,  in 
view  of  its  better  knowledge  of  all  the  cir- 
cumstances and  the  presumption  that  it  is 
acting  with  due  regard  for  the  rights  of  all 
parties,  will  not  be  disturbed  by  the  courts, 
unless  It  plainly  can  be  seen  that  the  regula- 
tion has  no  relation  to  the  protection  of  the 
health,  safety,  comfort  or  well-being  of  the 
community,  but  it  is  a  clear  invasion  of  per- 
sonal or  property  rights  under  the  guise  of 
police  regulation.  Ex  parte  Quong  Wo,  su- 
pra; Ex  parte  Hadacbeck,  supra ;  Pierce  Oil 
Corp.  V.  Hope,  248  U.  S.  498,  39  Sup.  Ct  172, 
63  L.  Ed.  381. 

nO]  Whenever  a  thing  or  act  is  of  such  a 
nature  that  it  may  become  a  nuisance,  or 
may  be  Injurious  to  the  public  health  or  ob- 
noxious to  the  comfort  of  a  community,  if 
not  suppressed  or  regulated,  the  legislative 
body,  in  the  exercise  of  its  police  powers,' 
may  make  and  enforce  ordinances  to  regulate 
or  prohibit  such  act  or  thing,  although  It 
may  never  have  been  obnoxious  or  injurious 
in  the  past  Odd  Fellows'  Cem.  Ass'n  v.  San 
Francisco,  supra. 

We  see  no  force  in  any  of  appellant's 
objections  to  the  ordinance. 

Judgment  affirmed. 

We  concur:     SLOANE,  J.;   THOMAS,  J. 
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HARTFORD  ACCIDENT  &  INDEMNITY 
CO.  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION OP  CALIFORNIA  et  al,  (Civ. 
2948.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    June  12,  1919.) 

1.  Mastbb  and  Sebvant  €=»385(1)— Wobk- 
men's  Compensation  Act— Compbnsation — 
Tirs— "Otiieb  Advantages"  Received  bt 
Emplot£. 

Tips  received  by  employe  are  "other  ad- 
vantages received  by  the  injured  employs  as 
part  of  his  remuneration,"  within  the  meaning 
of  Workmen's  Compensation  Act,  |  17b,  as 
amended  by  St.  1015,  p.  1087,  and  should  be 
considered  in  determining  the  "average  weekly 
earnings"  of  the  employs  for  the  purpose  of 
fixing  compensation. 

2.  Statxttibs  «=9226  —  Wobkmbn's  Compen- 
sation Act— CoNSTBUcnoN— Adoption  of 
Fobeion  Statute. 

Compensation  -  acts  of  this  country  being 
generally  based  upon  the  English  Workmen's 
Compensation  Act,  the  rulings  of  the  commis- 
sion and  courts  of  England  are  persuasive, 
where  the  language  of  the  statute  is  not  ma- 
terially dissimilar. 

Proceedings  by  H.  P.  Weldemann  under  the 
Workmen's  Compensation  Act  to  obtain  com- 
pensation for  personal  Injuries,  opposed  by 
A.  J.  Wagner,  the  employer,  and  the  Hartford 
Accident  &  Indemnity  Company.  There  was 
an  award  of  compensation,  and  the  indemnity 
company  applies  for  a  writ  of  review.  Award 
affirmed. 

Hadsell,  Sweet  &  Ingalls,  of  San  Frandsco, 
for  petitioner. 

A.  E.  Graupner  and  Warren  Pillsbury,  both 
of  San  Francisco,  and  John  R.  Cronln,  of 
Stockton,  for  respondents. 

RICHARDS,  J.  This  is  an  application  for 
a  writ  of  review.  The  petitioner  was  the 
insurer  of  one  A.  J.  Wagner  at  the  time  of 
the  injury  for  which  compensation  was 
sought  by  one  H.  F.  Weldemann,  an  employ^ 
of  said  Wagner.  Weldemann  was  a  waiter 
employed  in  a  hotel  owned  and  operated 
by  his  employer  in  Stockton,  Cal.,  on  August 
15,  1916,  the  date  of  his  injuries.  According 
to  the  findings  of  the  Industrial  Accident 
Commission  he  was  at  that  time  earning  $45 
per  month  In  regular  wages  and  his  board, 
amounting  to  $30  per  month.  In  addition  to 
the  foregoing  earnings  he  received  tips  aver- 
aging $1.25  per  day.  The  commission  based 
its  award  not  only  upon  the  aforesaid  regu- 
lar wages  and  board  of  the  applicant  for 
compensation,  but  also  upon  the  amount  so 
Velng  received  by  him  in  tips  at  the  time  of 
his  injury.  It  is  this  portion  of  the  award 
to  which  the  petitioner  herein  objects  in  this 
proceeding,  basing  its  objection  upon  the  fol- 


lowing two  grounds:  First,  that  the  imdis- 
puted  evidence  showed  that  tlie  applicant 
for  compensation  was  paid  the  sum  of 
$5  per  month  more  than  .other  waiters, 
which  was  to  be  in  lieu  of  tips  and  which 
was  Included  in  his  regular  wages  of  $45  per 
month,  for  which  allowance  in  his  award  was 
fully  made;  second,  that  under  the  Work- 
men's Compensation  Act  of  California  (St 
1918,  p.  279)  tips  are  not  the  proper  subject 
of  an  allowance  In  the  case  of  injured  em- 
ployes. 

As  to  the  first  of  the  foregoing  contentions, 
we  do  not  find  it  Is  borne  out  by  the  evidence 
in  the  case.  The  applicant  for  compensation 
was  one  of  the  waiters  in  the  establishment 
of  his  employer,  but  In  addition  to  his  regu- 
lar duties  as  such  he  was  required  during 
a  portion  of  his  time  to  labsent  himself  from 
the  regular  dining  room  in  order  to  wait  up- 
on the  officers  and  certain  other  employee  of 
the  hotel  in  their  private  dining  room,  and 
for  this  special  service  he  received  an  extra 
$5  per  month.  It  does  not  appear  that  this 
increase  in  wages  was  expressly  to  be  in  lieu 
of  all  the  tips  he  would  receive  In  the  course  of 
his  regular  duties.  The  findings  of  the  com- 
mlssloQ,  on  the  contrary,  would  seem  to  show 
that  during  such  regular  service  he  actually 
did  receive  a  sum  averaging  $1.25  per  day 
from  that  source,  upon  the  basis  of  which  the 
extra  allowance  was  made  which  Is  objected 
to  in  this  proceeding.  The  first  point  urged 
by  the  petitioner  is  therefore  without  merit. 

[1,  2]  As  to  the  petitioner's  second  objec- 
tion, viz.  that  tips  are  not  to  be  made  the  ba- 
sis of  an  allowance  to  an  injured  employe  un- 
der our  California  statute,  we  are  also  unable 
to  give  our  assent  to  the  petitioner's  conten- 
tion. It  is  insisted  first  that  under  the  terms 
of  the  Workmen's  Compensation  Act  the  re- 
muneratiOQ  received  by  the  employ^  and 
which  forms  the  basis  of  the  award  must 
come  directly  from  the  employer ;  second,  that 
tips,  not  being  included  In  the  employer's  pay 
roll,  could  not  be  considered  in  calculating 
an  award;  third,  that  the  insurer's  policy  does 
not  cover  remuneration  other  than  that  which 
passes  from  employer  to  employe.  The  an- 
swer to  these  several  contentions  is  contained 
in  section  17b  of  the  Workmen's  Compensa- 
tion Act  as  amended  in  1915  (St.  1915,  p. 
1087),  which  reads  as  follows: 

"In  determining  such  average  weekly  earn- 
ings, there  shall  be  included  the  market  value 
of  board,  lodging,  fuel  and  other  advantages 
received  by  the  injured  employe,  as  part  of  his 
remuneration  and  which  can  be  estimated  in 
money,  but  such  average  weekly  earnings  shall 
not  include  any  sum  which  the  employer  paid 
to  the  injured  employe  to  cover  any  special  ex- 
penses entailed  on  him  by  the  nature  of  hfb 
employment." 

We  are  satisfied  that  the  phrase  "other  ad- 
vantages received  by  the  injured  employe  as 
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part  of  bis  remaneratloii  and  whkih  can  be 
estimated  In  money"  Is  broad  enongb  to  per- 
mit the  Indnslon  of  tips  In  the  "average 
weekly  eamluga"  of  sncb  employe,  upon 
whlcb  the  amount  of  bis  award  Is  to  be  cal- 
culated. There  Is  nothing  In  the  act  which 
can  be  constmed  as  restricting  the  earnings 
of  the  employe  either  to  those  which  the 
employer  directly  pays  to  him  In  tbe  form  of 
wages,  or  to  those  which  are  embraced  with- 
in the  employer's  pay  roll.  The  Workmen's 
Compensation  Acts  of  this  country  are,  gen- 
erally speaking,  based  upon  the  English 
Workmen's  Compensation  Act,  and  the  rul- 
ings of  the  commission  and  courts  of  England 
are  persuasive  wher^  the  language  of  tbe 
statutes  is  not  materially  dissimilar.  Tha 
question  as  to  whether  tips  were  to  be  con- 
sidered in  estimating  tbe  compensation  of 
Injured  employes  has  been  uniformly  decided 
in  favor  of  their  inclusion  under  tbe  English 
statute.  Penn  v.  Spelrs,  etc.  (1908)  1  K.  B. 
766,  4  B.  W.  C.  C.  401 ;  Skalles  v.  Blue  An- 
chor Line  a911)  1  K-  B.  360,  4  B.  W.  C.  C.  16; 
Knott  V,  Tingle,  etc.,  Co.,  4  B,  W.  C.  C.  55 ;  Gt. 
Northern  Ry.  Co.,  7  W.  0.  C.  177 ;  Helps  v. 
Gt  Western  Ry.,  W.  C.  &  Ins.  Rep.  199. 

Tbe  statutes  of  Massachusetts  and  New 
Tork,  whose  statutes  arc  even  less  broad  in 
their  definition  as  to  what  earnings  of  the 
employe  are  to  be  made  the-  basis  of  his 
a\\^rd,  have  each  followed  the  English  rule 
as  declared  in  the  foregoing  cases  and  pro- 
ceedings. Hatcbman  v.  New  England  Casual- 
ty Co.,  2  Mass.  I.  A.  B.  419 ;  Sloate  v.  Roches- 
ter Taxi  Co.,  221  N.  T.  491, 116  N.  B.  1076. 

In  the  latter  case  tbe  court  quite  aptly 
says: 

"The  employe  could  not  have  received  the 
tips  if  the  employei  had  not  put  him  in  the  way 
of  getting  them,  and  we  may  well  conclude  that 
the  tips  were  an  advantage  received  from  the 
employer  similar  in  effect  to  board,  lodging  or 
rent  furnished  in  addition  to  the  wages  paid. 

•  *  •  The  usual  tips  have  come  to  be  consid- 
ered as  a  part  of  the  coat  of  entertainment  at 
a  hotel,  upon  a  sleeper  or  public  conveyance, 
and  it  is  realized  both  by  tbe  person  paying  and 
receiving  them  that  it  is  a  part  payment  of  the 
wages  which  the  employer  compels  the  persons 
served  to  pay.  In  effect,  therefore,  the  em- 
ployer and  not  the  employe  alone  is  benefited 

•  •    *    by     the     patrons    of    the    company. 

•  *  *  The  court  should  treat  these  tips  hi 
tbe  same  manner  in  which  the  employer  and 
employe  treat  them,  as  a  part  of  the  compen- 
sation to  be  received  by  tbe  employe  for  the 
services  rendered  the  employer — a  part  of  tbe 
wages,  a  part  of  the  average  annual  earnings 
of  tbe  employe." 

We  are  satisfied  with  tbe  reasoning  and 
conclusion  of  the  foregoing  authorities  and 
with  the  action  of  the  respondent  herein, 
which  was  based  thereon.  We  are  also  satis- 
fled  that  the  policy  of  the  petitioner  herein 
covers  the  entire  liability  imposed  upon  tbe 


employer  by  the  terms  of  the  California  stat- 
ute. 
The  award  of  the  commission  is  affirmed. 

We  concur:  WASTB,  P.  J. ;  KERBIOAN,  J. 


DICKER  SON  V.  SUPERIOR  COURT  IN 

AND  FOR  IMPERIAL  COUNTY  et  al. 

(Oiv.  2675.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  10,  1919.) 

1.  Pbohibitxon    «=»10(2),  11    —    Bbbob   nr 
OovasB  or  Tbiax.— Rxfudiation  of  Vbb-    i 
DICT— BXOKSS  ov  JuBunicnoK. 

If,  upon  tbe  assumption  that  an  action  is 
one  of  law,  the  court  submits  the  case  to  a  jaiy, 
and  thereafter,  npon  rendition  of  verdict,  con- 
cludes that  issues  are  of  an  equitable  charac- 
ter and  repudiates  the  verdict,  such  ruling,  like 
the  denial  of  jury  trial  to  one  entitled  thereto, 
is  mere  error  committed  in  tbe  course  of  trial, 
and  not  in  excess  of  jurisdiction. 

2.  Pbohibition  <S=s)3(2)— Skttino  Asiob  Vkb- 
DicT— Adequate  Remedy  bt  Appeai,. 

Where  court  sot  aside  verdict  for  defend- 
ant and  entered  judgment  for  plaintiff,  defend- 
ant's remedy  is  not  by  writ  of  prohibition,  even 
though  court  acted  without  jurisdiction,  be 
having  had  a  plain,  speedy,  and  adequate  rem- 
edy by  appeal  from  judgment  rendered. 

8.  Pbohibition  <8=93(5)— Adequaot  of  Ricm- 

EDT     BT     APPEAIf— iNABlLrrr    TO     FUKNlsn 

Undebtakino, 
That  petitioner  for  writ  of  prohibition  is 
unable,  by  reason  of  his  financial  condition,  to 
comply  with  the  statute  by  giving  undertaking 
giving  him  right  to  retain  possession  of  proper- 
ty is  immaterial,  and  does  not  affect  the  ques- 
tion of  adequacy  of  remedy  afforded  by  appeal. 

Petition  for  prohibition  by  W.  W.  Dicker- 
son  against  tbe  Superior  Court  in  and  for 
the  County  of  Imperial,  State  of  California, 
and  Franklin  J.  Cole,  Judge  of  said  court. 

Proceeding  dismissed. 

B.  D.  Noel,  of  El  Centro,  for  petitioner. 
Frank  Thunen,  of  San  Francisco,  for  re- 
spondents. 

SUAW,  J.  Prohibition.  The  qnestlon  in- 
volved Is  whether  the  alternative  writ  here- 
tofore Issued  should  be  made  peremptory  or 
tbe  proceeding  therefor  be  dismissed. 

The  petition  for  the  writ  is  founded  upon 
facts  as  follows:    The  Southern  Pacific  Land 
Company  instituted  an  action  against  peti- 
tioner in  tbe  Superior   Court  of  Imperial 
county  to  recover  possession  of  a  tract  of 
land  occupied  by  petitioner,  together  with 
damages  for  the  retention   thereof,  and   to 
quiet  its   title   thereto.     The   rights  of   the 
plaintiff,  as  asserted  in  the  complaint,  were 
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put  In  Issue  by  an  answer  filed  by  the  peti- 
tioner, and  the  case  was  submitted  to  a  Jury 
called  for  the  trial  thereof.  The  jury 
brought  In  a  verdict  for  defendant.  There- 
upon plaintiff,  waiving  all  claim  to  damages 
for  defendant's  withholding  possession  of 
the  property,  Immediately  moved  the  court  to 
set  aside  the  verdict  and,  as  to  title  to  the 
property  and  right  of  possession  thereof, 
render  Judgment  in  favor  of  plaintiff.  ^Is 
motion  was  granted,  followed  by  findings 
made  by  the  court  upon  which  judgment  was 
entered,  from  which  defendant  appealed. 
To  this  petition  the  respondents  have  inter- 
posed a  general  demurrer. 

[1]  The  court  had  jurisdiction  of  both  the 
subject  of  the  action  and  the  parties  thereto; 
and  petitioner,  while  claiming  that  he  was 
rightfully  entitled  to  a  trial  by  jury,  con- 
cedes that  if  the  court  In  the  first  Instance 
had  denied  him  such  right,  the  ruling  would 
have  been  mere  error  to  be  corrected  on  ap- 
peal. Powelson  v.  Lockwood,  82  Cat  613, 
23  Pac.  143.  He  insists,  however,  that  the 
action  of  the  court  in  setting  aside  the  ver- 
dict rendered  presents  a  different  case,  and 
one  wherein  the  court's  action  was  in  excess 
of  Its  jurlsdletlon;  that  It  could-  only  act  In 
the  matter  upon  motion  made  for  a  new  trial. 
We  are  unable  to  perceive  the  distinction 
suggested.  In  each  case  the  ruling  would 
constitute  error  In  the  course  of  the  trial. 
If,  upon  the  assumption  that  an  action  Is  one 
of  law,  the  court  submits  the  case  to  a  Jury 
and  thereafter,  upon  the  rendition  of  a  ver- 
dict, concludes  the  issues  are  of  an  equitable 
character,  repudiates  the  verdict,  such 
ruling,  lllse  the  denial  of  a  jury  trial 
to  one  entitled  thereto.  Is  mere  error  com- 
mitted In  the  course  of  the  trial,  and  not  in 
excess  of  jurisdiction.  As  said  In  Clark  v. 
Superior  Court,  55  Cal.  199: 

"If,  after  acquiring  jurisdiction  of  the  parties 
and  subject-matter  of  an  action,  a  superior  court 
should  ordor  judgment  In  favor  of  one  of  the 
parties  without  a  trial,  that  judgment  would 
neither  be  'without  or  in  excess  of  the  juris- 
diction of  such  tribunal,'  although  it  might  be 
erroneous." 

[2]  Moreover,  conceding  petitioner's  claim 
that  the  court  acted  without  Jurisdiction,  we 
are  clearly  of  the  opinion  that  he  had  a 
plain,  speedy,  and  adequate  remedy  In  the 
ordinary  course  of  'law  by  an  appeal  from 
the  Judgment  rendered,  which  la  a  sufficient 
answer  to  the  application  made.  By  the 
taking  of  an  appeal  and  giving  of  a  sufficient 
undertaking,  not  only  would  he  be  accorded 
redress  for  any  errors  committed  by  the 
court  in  the  trial  of  the  case  which  resulted 
In  the  adverse  Judgment,  but  likewise  pro- 
tected in  his  right  to  the  possession  of  the 
property  pending  the  final  determination  of 
the  case. 


[J]  That  petitioner  Is  unable,  by  reason  of 
hie  financial  condition,  to  comply  with  the 
statute  by  giving  an  undertaking  entitling 
him  to  retain  possession  of  the  property,  if 
true,  is  wholly  Immaterial,  and  does  not  af- 
fect the  question  as  to  adequacy  of  the 
remedy  afforded  by  an  appeal. 

The  proceeding  Is  dismissed. 

We  concar:    CONREY,  P.  J.;    JAMES,  J. 


BARRIOS  v,  PACIFIC  STATES  TRAD- 
ING CO.  et  aL    (Civ.  2849.) 

(District  CJourt  of  Appeal,  First  District,  Divi- 
sion 1,  California.  June  17,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  14,  1919.) 

1.  Sales  #=>261  (4)— Wakbahtixb. 

Acceptance  of  order  for  "export  cured"  cod- 
fish amounted  to  a  warranty  that  goods,  when 
packed  for  shipment,  should  measure  up,,  in 
regard  to  quality,  to  the  full  meaning  of  the 
term  "export  cured,"  although  the  word  "war- 
ranty" was  nowhere  used. 

2.  Sales  <S=»441(3)— Wabbanties— Beeach— 
Sufficiency  of  Evidence. 

In  action  for  damages  for  breach  of  a  war- 
ranty to  ship  "export  cured"  codfish,  evidence 
held  sufficient  to  sustain  a  finding  that  codfish 
shipped  was  not  "export  cured." 

3.  Appeal  and  Ebbob  <S=>1050(3)— Habulbbs 
Ebbob— Admission  of  Evidence. 

It  was  not  prejudicial  error  to  admit  im- 
proper evidence,  which  was  merely  cumulative 
of  uncontradicted  evidence  on  a  point  practical- 
ly conceded. 

4.  Sales    €=>280— Wabbanties— CoNDmoNS. 

In  action  for  breach  of  warranty  to  ship 
"export  cured  codfish,"  It  <vas  not  incumbent 
upon  plaintiff  in  first  instance  to  show  that  con- 
dition "Perishable,  store  away  from  boilers," 
staiqped  on  the  packages,  had  been  complied 
with  during  the  shipment;  such  condition 
forming  no  part  of  the  contract  between  the 
parties,  and  being  placed  upon  the  outside  of 
the  packages  by  the  packer  without  any  knowl- 
edge on  the  part  gf  the  purchaser. 

5.  Sales  ®=»288(2)— Wabbanties— Waivbb. 

A  buyer  was  entitled  to  rely  upon  the  assur- 
ances of  packer  of  codfish  that  goods  ordered 
would  be  of  the  quality  warranted  by  the  terms 
of  their  written  agreement,  and  mere  fact  that 
an  agent  of  buyer  saw  goods  in  process  of  prep- 
aration and  expressed  a  doubt  as  to  their  being 
sufficiently  dried  cannot  be  held  to  either  con- 
stitute a  waiver  of  the  warranty  that  the  cod- 
fish would  be  "export  cured,"  nor  to  have  re- 
quired a  further  inspection  of  the  goods  after 
they  had  been  sealed  and  packed  and  delivered 
on  shipboard  for  the  place  of  their  destination. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 
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Action  by  O.  Barrios  against  tbe  Pacific 
States  Trading  Company  and  otbers.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

McWiUiams  '&  Hatfield,  of  San  Francisco, 
for  appellants. 

Wise  &  O'Connor  and  Bichard  S.  Goldman, 
all  of  San  Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  appeal  from 
a  Judgment  in  the  plaintiff's  favor  in  an 
action  brought  by  him  as  the  assignee  of 
Lewis-Simas-Jones  Company,  a  copartner- 
ship, to  recover  from  certain  stockholders 
of  the  Pacific  Trading  Company,  a  corpo- 
ration, their  proportionate  share  of  the  lia- 
bility of  said  last-named  corporation  arising 
ont  of  its  alleged  breach  of  warranty.  The 
transaction  out  of  which  the  cause  of  action 
arose  was  one  in  which  the  liewls-Simas-Jones 
Company  gave  its  written  order  to  the  Pacific 
States  Trading  Company  for  a  certain  quan- 
tity of  "export  cured  boneless  codfish"  and 
for  a  certain  further  quantity  of  "export 
cured  whole  codfish,"  to  be  packed  by  the 
latter  corporation  in  or  near  San  Francisco, 
for  shipment  by  the  copartnership,  the  plain- 
tiff's assignor,  to  Valparaiso,  Chile,  which 
order  being  accepted,  the  fish,  in  due  course, 
were  packed  and  delivered  in  hermetically 
sealed  tins,  cased  for  foreign  shipment,  to 
the  steamship  company  at  San  Francisco 
consigned  to  said  foreign  port  Arriving 
there  in  December,  1915,  they  were  on  ex- 
amination found  to  be  spoiled  and  unfit 
for  human  consumption,  and  were  destroyed 
by  the  public  authorities.  Thereafter  the 
plaintiff,  as  assiguee,  commenced  this  action 
and  recovered  Judgment  against  the  several 
appellants  herein  upon  their  proportionate 
liability  as  stockholders  of  the>  said  defend- 
ant corporation. 

[1]  The  appellants  urge  several  points 
against  the  Judgment  The  first  of  these 
is  that  there  was  no  warranty  as  to  the 
quality  of  the  fish  sold  embraced  in  the 
written  order  and  its  acceptance  out  of 
which  the  cause  of  action  arose.  It  is  true 
that  the  word  "warrant"  is  not  to  be  found 
in  the  language  of  the  written  order  br  of 
its  acceptance,  but  we  do  not  think  that 
this  is  necessary  to  the  creation  or  existence 
of  an  express  .warranty  of  goods  sold,  where 
the  terms  of  the  agreement  designate  the 
particular  quality  of  the  article  to  be  de- 
livered in  phrases  which  are  well  known  to 
the  trade  in  respect  to  the  particular  article 
purchased,  and  sold.  The  order  in  the  in- 
stant case  was  for  "export  cured  codfish." 
The  evidence  showed  that  these  terms  bad  a 
well-defined  meaning  as  applicable  to  cod- 
fish, which  were  so  prepared  and  packed 
through  the  extraction  of  all  moisture  as 
to  be  able  to  withstand  the  varying  heat 
and  other  perils  incident  to  a  long  sea-voy- 
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age  across  the  equator  to  a  distant  country. 
We  are  of  the  opinion  that  the  acceptance 
of  the  order  expressly  requiring  the  pack 
to  be  "export  cured"  codfish  amounted  to  a 
warranty  that  the  goods  when  packed  'for 
shipment  should  measure  up  In  point  of  qual- 
ity to  the  full  meaning  of  the  term  "export 
cured."  Coats  v.  Hord,  29  Cal.  App.  115,  154 
Pac.  491. 

[2]  The  next  contention  of  the  appellants 
is  that  conceding  that  the  terms  of  the  writ- 
ten order  and  of  its  acceptance  amounted  to 
a  warranty  that  the  goods  packed  and  de- 
livered thereunder  would  be  "export  cured 
codfish,"  there  is  no  evidence  of  the  breach 
of  such  .warranty.  But  in  this  respect,  also, 
we  cannot  concur  in  the  appellant's  conten- 
tion. Tbe  evidence  showed  that  there  were 
two  qualities  of  cured  codfish  known  to  this 
particular  trade.  One  was  "domestic  cured 
ctMflsh,"  Intended  for  use  in  domestic  trade. 
In  packing  this  quality  of  codfish  It  was  not 
required  that  all  moisture  should  be  dried 
ont  of  the  fish  hetore  being  packed  in  tins ; 
but  as  to  the  other  quality,  defined  as  ex- 
port cured  codfish,  it  was  essential  that  all 
moisture  should  be  extracted  by  the  drying 
process  In  order  that  the  sealed  product 
might  be  able  to  withstand  the  extremes  of 
climate  Incident  to  its  shipment  to  fordgn 
and,  as  in  this  instance,  tropical  lands.  Up- 
on the  trial  of  the  cause  the  plaintiff  Bar- 
rios, who  was  one  of  the  members  of  the 
copartnership  and  an  experienced  exporter, 
testified  to  having  been  present  when  a  con- 
siderable number  of  the  cases  containing  the 
hermetically  sealed  cans  of  the  shipment  in 
question  were  opened  at  Valparaiso,  and 
when  it  was  found  that  every  can  to  the 
number  of  80  or  100,  selected  at  random 
from  the  general  lot,  contained  a  quantity 
of  foul  liquid,  the  codfish  therein  being  en- 
tirely decomposed.  The  witness  further  tes- 
tified tliat  the  codfish  thus  found  to  be  In 
that  condition  was  not  "export  dried  cod- 
fish." We  think  this  testimwiy,  if  believed 
by  the  court,  would  suffice  to  sustain  Its 
finding  in  that  regard. 

[3]  In  this  same  connection  the  appellants 
insist  that  the  court  committed  reversible 
error  in  the  admission  in  evidence  of  cer- 
tain depositions  given  by  several  persons  who 
also  witnessed  the  dpening  of  the  tins  con- 
taining the  codfish  in  question  at  Valparaiso, 
and  whose  testimony  was  to  the  same  effect 
as  tliat  given  by  the  witness  Barrios.  It  is 
practically  conceded  by  tbe  respondent  that 
these  depositions  were  not  entitled  to  admis- 
sion in  evidence,  and  that  the  action  of  the 
trial  court  in  their  admission  was  an  error. 
It  does  not  follow,  however,  that  it  was  a 
reversible  error,  since  the  condition  in  which 
the  codfish  was  found  to  be  when  opened  at 
Valparaiso  was  not  a  seriously  controverted 
fact  in  the  case;  the  testimony  of  the  wit- 
ness  Barrios   being   uncontradicted    by    the 
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defendants,  who  offered  no  evidence  what- 
ever as  to  the  condition  of  the  goods  upon 
their  arrival  at  Valparaiso.  It  is  a  prac- 
tically conceded  fact  In  the  case  that  the 
goods  were  spoiled  in  transit,  and  this  being 
so,  the  evidence  embraced  in  the  depositions 
properly  objected  to  by  the  defendants  was 
merely  cumulative  of  the  uncontradicted  evi- 
dence of  the  witness  Barrios,  and  hence  the 
defradants  were  in  no  wise  prejudiced  by 
its  admission.  It  is,  however,  contended  in 
this  connection  by  the  appellants  that  two 
of  the  witnesses  whose  depositions  were  thus 
erroneously  admitted  gave  testimony  in  the 
nature  of  opinion  evidence  that  the  fish  bad 
not  been  export  cured,  and  that  in  this  re- 
spect their  .wrongly  admitted  testimony  was 
prejudically  injurious.  Counsel  for  the  ap- 
pellants, however,  are  at  pains  to  point  out 
to  the  court  that  these  particular  witnesses 
were  in  no  sense  experts  in  the  matter  of 
what  did  or  did  not  constitute  "export  cured 
codfish,"  and  tliat  their  evidence  in  that  re- 
spect was  therefore  of  the  weakest  and. most 
unsatisfactory  character.  If  this  be  true,  as 
the  record  seems  to  show  it  to  be,  an  added 
reason  is  furnished  why  evidence  of  such 
flimsy  and  ineffectual  quality  should  not  be 
regarded  as  sufficiently  prejudicial  in  its  in- 
fluence upon  the  mind  of  the  trial  court  to 
justify  a  reversal  of  the  case. 

[4]  The  next  contention  of  the  appellants 
is  that  conceding  the  warranty  upon  which 
this  action  is  predicated  to  have  been  em- 
braced in  the  terms  of  the  writings,  it  was 
a  warranty  subject  to  an  express  condition 
which  was  contained  in  the  words  stomped 
upon  each  package  of  codflsh  "Perishable, 
store  away  from  boilers,"  and  that  no  proof 
had  been  presented  on  the  part  of  plaintiff 
that  this  condition  had  not  been  broken,  or 
that  the  polled  state  in  which  the  codflsh 
upon  its  arrival  at  Valparaiso  was  found  to 
be  was  not  the  result  of  its  breach.-  The 
difficulty  with  this  contention  is  that  the 
words  above  quoted  constituted  no  part  of 
the  contract  between  the  parties;  they  were 
placed  upon  the  outside  of  the  packages 
which  the  packer  had  prepared  without  any 
knowledge  on  the  part  of  the  purchaser  as 
to  their  presence  there,  and  hence  without 
any  concurrence  in  or  consent  to  their  ex- 
istence or  effect  as  a  limitation  upon  the 
warranty  of  the  goods  .within.    If  the  car- 


rier disobeyed  the  Instructions  evidently  in- 
tended for  its  guidance,  its  breach  of  duty 
in  that  regard  cannot  be  charged  to  plain- 
tUTs  assignor,  who  was  entirely  Ignorant  of 
such  a  direction,  and  upon  whom  it  was  not 
incumbent,  in  the  first  instance,  to  show 
whether  or  not  It  had  been  disobeyed. 

[6]  The  final  contention  of  the  appellants 
is  that  the  plaintiff  should  have  reduced  his 
damages  by  a  sale  of  the  'codfish  in  question 
at  San  Francisco  prior  to  their  shipment  to 
their  ultimate  destination.  This  contention 
is  based  upon  the  claim  of  the  defendants 
that  the  fact  that  the  goods  were  not  "ex- 
port cured"  was  known  to  one  of  the  buyers' 
authorized  agents  before  the  goods  were 
fully  packed.  We  do  not  think  that  the  evi- 
dence sustains  this  contention,  for  while  it 
is  true  that  one  of  the  buyer's  agents  visited 
the  drying  and  packing  grounds  of  the  pack- 
er while  the  goods  were  being  canned,  and 
there  expressed  his  doubts  as  to  :wbether 
they  were  sufficiently  dry  for  export  ship- 
ment, the  evidence  also  shows  that  he  was 
assured  by  the  more  experienced  represent- 
ative of  the  packer  that  they  were  sufficient- 
ly dried  to  withstand  a  trip  to  Sputh  Amer- 
ica. The  buyer  was  entitled  to  rely  upon 
the  assurances  of  the  packer  that  the  goods 
shipped  would  be  of  the  quality  warranted 
by  the  terms  of  their  written  agreement  with 
it,  and  the  mere  fact  that  an  agent  of  the 
purchaser  saw  such  foods  In  process  of  prep- 
aration and  expressed  a  doubt  as  to  their 
being  sufficiently  dried  cannot  be  held  to 
either  constitute  a  waiver  of  such  warranty, 
nor  to  have  required  a  further  Inspection  of 
the  goods  after  they  had  been  sealed  and 
packed  and  delivered  on  shipboard  at  San 
Francisco  for  the  place  of  their  destination. 
Grace  v.  Levy,  30  Cal.  App.  231,  156  Pac 
626 ;  North  Alaska  S.  Co.  v.  Hobbs,  etc.,  Co.. 
159  Cal.  381,  113  Pac.  870,  120  Pac.  27,  35 
L.  R.  A.  (N.  S.)  501.  There  Is  no  merit, 
therefore,  in  the  appellants'  contention  that 
the  goods  should  have  been  examined  at  San 
Francisco,  and  if  found  defective  in  quality 
sold  there  In  order  to  reduce  the  defendants' 
bill  for  damages.  Krasilnlkoff  v.  Duudon,  8 
Cal.  App.  406,  97  Pac.  172. 

The  judgment  is  affirmed. 


We    concur : 
CAN,  J. 


WASTE,    P.    J.;    KERRI- 
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(District  Court  of  Appeal,  Second  Diatrict,  Di- 
vision 1,   California.     June  16,  1919.) 

1.  Mechanics'   Lierb   ^=9264(1)— Dikectino 
Thibd  Pebson  to  be  a  Pabtt— Pbocedctke. 

In  an  action  against  owner  of  property  for 
foreclosure  of  mechanic's  lien,  where  a  bonding 
company  was  made  a  party  defendant  in  the 
complaints  of  some  of  the  plaintiffs,  and  the 
owners  in  their  answers  in  all  of  the  actions 
asked  that  the  bonding  compa.iy  be  made  a 
defendant,  and  that  judgment  be  entered  in 
their  favor  against  the  bonding  company,  and 
the  bonding  company  made  answer  in  the  pro- 
ceedings, the  actions  having  been  consolidated, 
raising  issues  on  the  facts  necessary  to  a  com- 
plete determination  of  the  merits  which  were 
folly  determined,  the  bonding  company  cannot 
complain  that  it  was  not  properly  before  the 
court,  it  not  appearing  that  the  plaintiffs,  who 
did  not  first  malu  the  bonding  company  a  de- 
fendant, did  not  later  join  in  the  owners'  re- 
quest that  it  be  made  ,a  defendant 

2.  Meckanicb'   LiENB  ®=»264(1),  316— Fobb- 
CLoavRE  —  Makiro  Subett  a  Pabtt  Db- 

ncNDANT. 

In  action  to  foreclose  mechanics'  liens,  de- 
fendant owners  who  have  paid  contractor  in 
full  may  call  upon  contractor's  surety  to  pay 
as  for  the  default  of  the  contractor  in  such 
proceeding,  although  owners  have  not  paid  any 
of  the  claims  against  the  property,  and  they 
may  have  the  supety  made  a  party  defendant, 
and  ask  for  judgment  against  him  for  any 
sums  that  mi^ht  be  rendered,  in  view  of  Code 
Civ.  Proc.  S  578. 

3.  Apfbai.  and   Bbbob   «=>1039(13)— Harm- 
less Ebbob— Yabiarce. 

Surety  cannot  complain  of  variance  in- 
creasing amount  of  recovery  against  principal, 
where  indebtedness  of  principal,  if  increase 
were  deducted,  was  more  than  penalty  of  bond. 

Appeal  from  Superior  Court,  San  Diego 
County ;  C.  K  Andrews,  Judge. 

Actions  by  the  Hillcreat  Company  and  oth- 
ers against  Clara  Sbrier  and  Blanche  Ll 
Ehrenberg.  On  defendants'  request  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Company  was  made  a  party  defendant 
From  an  adverse  judgment,  the  latter  ap- 
peals.   Affirmed. 

Hofl  &  Cbatterson,  o£  San  Diego,  for  appel- 
lant. 

Binnard  &  Weinberger  and  W.  P.  Gary,  all 
of  San  Olego,  for  respondents. 

CONRET,  P.  J.  Several  actions  were 
broingbt  for  the  foreclosure  of  numerous  lien 
claims  Incurred  during  the  performance  of  a 
contract  between  the  defendants  Blanche  h. 
Ehrenberg  and  Clara  Shrier,  as  owners,  and 
defendant  W.  B.  Johnson,  as  contractor,  for 
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the  construction  of  a  flat  building  and  garage 
in  the  city  of  San  Diego.  The  contractor,  to- 
gether with  the  appellant  bonding  compi^ny, 
executed  to  the  owners  an  undertaking  in  the 
sum  of  $5,000,  conditioned  for  the  perform- 
ance of  the  contract  by  the  contractor,  and 
that  he  would  finish  and  deliver  the  work 
free  from  all  liens  and  pay  in  full  all  the 
claims  of  any  person  performing  labor  or  fur- 
nishing mnteilals  to  be  used  in  the  work. 
Both  contract  and  bond  were  dated  on  the 
20tb  day  of  May,  1913.  The  bond  further 
contained  the  terms  provided  for  in  section 
1188  of  the  Code  of  Civil  Procedure,  as 
amended  In  1911  (St  1911,  p.  1818.)  It  com- 
piled with  the  requirements  of  that  section, 
with  the  exception  that  the  bond  was  for 
only  the  sum  of  $5,000,  which  was  less  than 
60  per  cent,  of  the  contract  price. 

The  court 'found  that)' th«  owners  fully 
performed  their  part  of  the  contract,  and 
that  they  paid  out  for  the  construction  of  the 
building  the  full  sum  of  $12,450,  which  was 
the  contract  price,  and  the  further  sum  of 
$193  for  additional  work  not  provided  for  In 
the  contract;  that  the  contractor  failed  to 
pay  the  sum  of  $6,093.41,  due  to  the  several 
plafntlffs  for  materials  nsed  and  labor  done 
upon  said  building.  The  several  actions  hav- 
ing been  consolidated  prior  to  the  trial,  the 
court,  pursuant  to  the  findings  made,  ren- 
dered judgment  in  favor  of  the  plaintiffs 
against  the  owners  tor  the  several  sums 
claimed,  amounting  in  the  aggregate  to  more 
than  $6,000,  and  for  the  foreclosure  of  their 
Uens  against  the  property  of  the  defendant 
owners,  and  further  rendered  judgment  in 
favor  of  the  owners  against  the  defendant 
bonding  company  In  the  sum  of  $5,000,  jwlth 
costs.  From  the  judgment  rendered  against 
It  the  bonding  company  prosecutes  this  ap- 
peal. 

The  appeal  is  presented  upon  a  record  cer- 
tified to  contain  a  full  copy  of  the  judgment 
roll,  except  the  pleadings  relating  to  that  por- 
ti(Hi  of  the  action  and  judgment  from  which 
no  appeal  Is  taken,  and  that  portion  of  the 
findings  of  fact  which  relates'  to  that  part  of 
the  judgment  from  which  no  appeal  i^  takciL 

Appellant  urges  upon  this  court  the  follow- 
ing reasons  why  the  judgment  is  erroneous: 
(1)  Because  the  order  of  court  directing  the 
bonding  company  to  be  made  a  party  was 
made  without  any  legal  showing,  and  was  not 
made  In  pursuance  of  any  code  provision  or 
law.  (2)  That  the  pleading  of  the  defendants, 
to  which  said  bonding  company  was  made  a 
party  and  denominated  an  answer,  was  and 
Is  not  a  pleading  known  to  the  Code  of  Prac- 
tice. That  it  did  not  in  any  way  plead  to  the 
complaint  of  the  plaintiff,  but  was  directed 
toward  one  who  was  not  a  party  to  the  ac- 
tion, and  who  was  only  conditionally  liable 
to  the  party  offering  the  pleading,  and,  that 
condition  not  being  fulfilled,  and  no  cause  of 
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action  being  stated  in  tlie  said  answer 
aga^st  tlie  bonding  company,  the  judgment 
baaed  thereon  was  erroneous.  (8)' The  de- 
fendant owners  not  having  paid  any  of  the 
claims  against  the  property,  they  had  no 
right  In  contract  or  law  to  call  upon  the 
guarantor  to  pay  as  for  default  of  the  con- 
tractor, nntll  default  was  established,  and 
the  owners  had  been  required  to  pay  some- 
thing by  such  default,  until  which  time  they 
had  not  l>een  damaged.  (4)  The  enforce- 
ment of  the  Fruer  lien  Ignored  the  principle 
that  the  contract  sued  upon  must  be  sustain- 
ed by  the  proof;  otherwise  the  variance  is 
fatal.  In  this  case  the  complaint  made  new 
contracts  for  Fruer,  ignored  his  sworn  lien 
claim,  and  enforced  a  contrapt  not  even  al- 
luded to  in  his  claim  of  lien. 

Will  take  up  these  points  in  the  order 
above  stated. 

[1]  1.  The  only  complaint  contained  in  the 
transcript  is  the  amended  complaint  of  A.  H. 
Busch  Company,  filed  November  20,  1914.  In 
that  complaint  the  bonding  company  is  one 
of  the  defendants  against  whom  Judgment  is 
demanded.  The  order  of  consolidation  of  the 
actions  was  made  pursuant  to  stipulation  on 
the  8th  day  of  June,  1914.  The  transcript 
shows  that  on  May  4, 1914,  according  to  min- 
utes of  the  court  of  that  date  under  the  head- 
ing "Title  of  Court  and  Cause,"  the  demur- 
rer of  the  defendant  "to  plaintiff's  complaint" 
was  argued  and  submitted  and  overruled, 
and  "the  bonding  company  Is  ordered  to  be 
made  party  defendant  and  summons  Issued 
to  bonding  company  and  facts  upon  which  it 
is  claimed  by  defendant  Shrier  to  be  set  forth 
in  her  answer.  Defendant  Shrier  given  ten 
days  to  comply  with  the  above  order  of 
court."  We  may  infer  that  in  some  one  of 
the  several  and  at  that  time  separate  actions 
pending  the  bonding  company  had  not  been 
made  a  party  defendant.  So  far  as  appears 
from  this  record,  it  was  a  party  defendant 
in  the  other  actions.  On  April  13,  1914,  the 
defendant  owners  had  filed  an  answer  in  the 
HiUcrest  Company  case,  setting  out  certain 
facts  concerning  the  undertaltlng  given  by 
the  bonding  company,  and  demanding  that 
the  bonding  company  be  made  defendant  in 
that  action  in  order  to  litigate  the  rights  and 
liabilities- of  all  the  parties  and  for  the  pur- 
pose of  avoiding  a  multiplicity  of  suits.  Pre- 
sumably it  was  in  response  to  that  answer 
that  the  court  made  the  order  referred  to  as 
above  stated,  and  presumably  that  is  the  case 
in  which  the  bonding  company  had  not  been 
made  a  party  by  the  plaintiff.  It  does  not 
appear  that  the  HiUcrest  Company  did  not 
then  or  subsequently  Join  in  the  request  that 
the  bonding  company  be  made  defendant  in 
the  action.  By  its  answer  filed  in  response  to 
the  several  pleadings  against  it,  the  bonding 
company  seems  to  have  raised  issues  upon 
the  facts  necessary  to  a  complete  determina- 
tion of  the  merits  of  the  action,  and,  so  far 
as  appears,  those  merits  were  fully  deter- 


mined by  the  court  in  its  decision.  We  are 
satisfied  that  appellant  was  properly  before 
the  court,  and  that  it  has  suffered  no  preju- 
dice by  reason  of  the  order  of  which  it  com- 
plains. 

[2]  2  and  3.  The  answer  of  the  defendant 
owners  filed  in  the  HiUcrest  Company  case  on 
'the  13th  day  of  April,  1914,  was  followed  by 
an  amendment  to  said  answer,  filed  May  11, 
1914,  in  which  amendment  the  undertaking 
made  by  appellant  was  set  forth,  together 
with  the  facts  occurring  subsequent  to  the 
execution  of  the  undertaking,  and  then  de- 
manding that  appellant  be  held  liable  on  its 
bond  as  against  said  claims  of  lien  to  the 
full  extent  of  $5,000.  We  do  not  agree  with 
the  contention  of  appellant  that  the  defend- 
ant owners,  not  having  paid  any  of  the 
claims  against  the  property,  therefore  had  no 
right  to  call  upon  appellant  to  pay  as  for  the 
default  of  the  contractor  until  such  default 
had  been  established  by  a  separate  judgment 
and  the  owners  had  been  required  to  pay  out 
moneys  on  account  of  jsuch  default.  "Judg- 
ment may  be  given  for  or  against  <Hie  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it 
may,  when  the  justice  of  the  case  requires  it, 
determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves."  Code 
Civ.  Proc.,  f  578.  It  appears  to  us  that  the 
judgment  rendered  against  appellant  appro- 
priately determines  the  ultimate  rights  ex- 
isting between  appellant  and  defendant  own- 
ers. The  owners  had  fully  performed  their 
contract  and  paid  the  contractor  in  full  for 
the  building.  Nevertheless,  lien  claims  were 
being  asserted  against  the  property  of  the 
owners  by  reason  of  default  on  the  part  of 
the  contractor  for  whom  appellant  had  be- 
come surety.  Upon  enforcement  of  these 
liens  the  property  of  the  owners  would  be 
sold,  and  they  would  have  no  recourse  ex- 
cept against  the  contractor  and  upon  the  un- 
dertaking made  by  appellant.  Appellant  has 
been  given  every  opportunity  to  defend 
against  these  claimed  liens,  but,  nevertheless, 
the  liens  were  legally  established  by  this 
judgment.  Every  right  which  appellant  could 
have  in  a  separate  action  against  it  by  the 
owners  of  the  property  to  recover  on  the  un- 
dertaking has  been  preserved  to  appellant  In 
this  action.  Our  attention  has  not  been 
drawn  to  any  decision  by  a  court  of  this  state 
determining  this  point.  The  case  .of  Massa- 
chusetts Bonding  &  Insurance  Co.  v.  Realty 
Trust  Co.,  137  Ga.  693,  73  S.  B.  1053,  cited  by 
respondents  here,  appears  to  sustain  their 
contention.  It  was  there  held  by  the  Su- 
preme Court  of  Georgia  that  for  the  purpose 
of  avoiding  vexations  delays  and  a  multiplici- 
ty of  suits  where  there  are  numerous  lien 
claims  arising  out  of  a  building  contract, 
equity  will  take  cognizance  and  settle  all  the 
matters  in  one  proceeding,  and  the  owner 
may  have  relief  against  the  surety  on  the 
contractor's  bond,  without  first  discharging 
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the  lien.  "By  bringing  the  lienors  Into  the 
case  their  rights  will  be  fixed  as  against  the 
plaintiff,  and  at  the  same  time  the  extent  of 
liability  of  the  surety  and  Its  principal  will 
beflxied." 

[3]  4.  Assomlng  a  variance  between  the 
Fruer  claim  of  lien  and  the  contract  concern- 
ing the  same  as  proved  and  found  by  the 
court,  the  effect  of  the  court's  error  in  mak- 
ing full  allowance  of  that  claim  was  not  such 
as  to  Increase  the  amount  of  the  allowance 
more  than  $190  above  the  correct  amount; 
but,  after  making  this  deduction,  the  total 
amount  of  the  Judgment  for  the  lien  claims 
against  respondent  owners  (including  inter- 
est and  expense  for  filing  liens)  would  be  In 
excess  of  the  sum  of  $5,000,  the  penalty 
named  in  the  bond.  Therefore  this  error,  if 
there  was  any  error  in  the  amount  allowed 
on  the  Fruer  claim.  Is  without  importance 
to  appellant. 

The  Judgment  Is  affirmed. 

We  concur:    SHAW,  J. ;  JAMES,  3. 


OPELT  T.  AL  G.  BARNES  CO.    (Qv.  2668.) 

(District  Couf  t  of  Appeal,  First  District,  Divi- 
sion 1,  California.    June  27,  1919.) 

1.  PuL«.DiRa  ®=>35  —  SuBPLUSAQB  —  Peb- 
80ZTA.I,  Injuby  AonoH. 

The  complaint  for  personal  injury  from  a 
leopard  in  a  circus  being  predicated  on  the  keep- 
ing of  a  TiciouB  and  dangerous  animal,  known 
to  defendant  to  be  such,  would  have  been  suffi- 
cient without  allegation  of  negligence,  so  that 
any  averment  thereof  may  be  treated  as  sor- 
plusage. 

2.  AmuAiA  «5>69  —  Keepinq  Danoxbous 
Animals— DtJTY  to  Guabd. 

The  owner  of  a  leopard,  knowing  it  was  un- 
tamed, vicious,  and  dangerous,  was  bound  to  so 
guard  it  as  absolutely  to  prevent  occurrence  of 
injury  to  others  through  such  vicious  acts  as 
it  would  naturaUy  be  inclined  to  commit 

3.  Animals   <8=»71  —  Pebbonal  Injubt  — 

CONTBIBUTOBT  KeOLIOXNCE. 

If  one  injured  by  an  animal,  wild,  vicious, 
and  dangerous  to  the  knowledge  of  its  owner, 
imprudently  ft  negligently  placed  himself  in  a 
position  to  be  attacked,  or  by  his  own  negligence 
contributed  to  his  injury,  the  owner  may  be  ex- 
onerated. 

4.  Animals  iS=>74(5)  —  Injubt  fbom  Wn.0 
Animal— Want  of  Case  bt  Infant— Evi- 
dence, 

Evidence  held  to  sustain  finding  that  plain- 
tiff, a  boy  of  10%  years,  injured  at  a  circus  by 
a  leopard  reaching  out  a  paw  between  bars  of 
Its  cage,  when  he  went  within  the  guard  rope, 
failed  to  use  ordinary  care. 


5.  Appeal  and  Ebbob    $=9991  —  Review  — 
Question  of  Fact. 

What  was  the  capadty  of  a  child  of  tender 
years  to  exercise  care  in  avoiding  a  particular 
danger,  and  whether  he  comported  himself  with 
the  care  and  prudence  due  from  one  of  his  years 
and  experience,  is  a  question  of  fact  for  the  tri- 
ers thereof,  and  not  for  the  court  on  appeal. 

6.  Animals    <S=5»74(8)  —  Contbibutobt  Neg- 
liqence  of  Infant— Age. 

It  cannot  be  said  as  matter  of  law  at  what 
age  a  boy  would  be  possessed  of  such  intelli- 
gence, foresight,  and  judgment  as  to  be  charged 
with  negligence  in  getting  inside  the  guard  rope, 
close  to  the  cage  of  a  leopard  in  a  circus. 

Appeal  frcnn  Superior  Court,  Alameda 
County ;  Bverett  J.  Brown,  Judge. 

Action  by  Luther  Opelt  against  the  AI  G. 
Barnes  Company.  Jjidgment  for  defendant, 
and  plaintiff  appeals.    AjGOrmed. 

Ostrander,  Clark  &  Carey,  of  Oakland, 
for  appellant. 

Reed,  Nusbaumer  &  Bingaman,  of  Oakland, 
for  respondent 

WASTE,  P.  J.  Plaintiff,  by  his  guardian 
ad  litem,  brought  this  action  against  defend- 
ant for  Injuries,  alleged  to  have  been  receiv- 
ed by  being  scratched  by  a  vicious  leopard, 
one  of  a  number  of  animals  kept  by  defend- 
ant corporation  ta  Its  circus.  The  animal 
was  securely  caged,  and  was  not  at  large. 
Defendant  had  Judgment  and  plaintiff  ap- 
peals. 

Plaintiff,  at  the  time  of  the  accident  was 
a  boy  of  10%  years  of  age.  On  the  day  in 
question,  having  paid  the  price  of  admission, 
he  entered  the  circus  to  view  the  animals, 
and  witness  the  i>erformance  In  the  mafn 
tent.  He  first  entered  the  tent  In  which  the 
animals  were  kept  in  cages,  arranged  In  a 
row  around  the  circular  walls  of  the  inclo- 
snre.  A  g^nard  rope,  securely  fastened  to 
posts  extended  entirely  along,  and  in  front 
of,  this  row  of  animal  cages,  about  3  feet 
from  the  ground,  and  placed  at  such  a  dis- 
tance that  spectators  could  not  approach 
wlthta  range  of  i>ossible  injury  from  the  an- 
imals. This  guard  rope  turned  at  a  right 
angle  from  a  post,  near  the  passageway  from 
the  animal  inclosure  into  the  main  tent,  from 
which  post,  about  3  feet  in  height,  it  was  car- 
ried across  the  end  of  the  row  of  cages  and 
fastened  at  a  point  about  7  feet  In  height,  to 
a  pole  supporting  the  wall  of  the  tent.  In 
the  cage  nearest  to  the  passageway,  and  Just 
behind  the  slanting  rope,  was  the  leopard. 

After  viewing  the  animals,  the  plaintiff 
and  his  companion  started  to  go  into  the 
main  tent,  the  entrance  to  which  they  found 
barred  by  a  rope.  Many  other  people  were 
crowding  toward  the  same  place.  The  boys 
decided  to  wait,  and  turned  aside.  Their 
view  of  the  cages  was  cut  off  by  the  crowd. 
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and,  tbere  being  no  obstruction  to  bar  their 
way,  other  than  the  slanting  rope  referred 
to,  lin  order  to  get  a  better  view  of  the  ani- 
mals they  walked  nnder  the  rope,  and  into 
the  space  between  the  leopard  cage  and  the 
side  wall  of  the  tent,  which  space  appears  to 
have  been  about  2  feet  wide.  While  the 
plaintiff  was  in  this  position,  the  leopard 
reached  his  forearm,  or  paw,  between  the 
bars  of  the  cage,  which  were  perxiendicular 
and  about  3%  Inches  apart,  and  struck  the 
boy's  face,  inflicting  an  injury  to  his  right 
eye. 

The  court  found  that  the  plaintiff  was  in- 
jured solely  because  he  willfully  and  know- 
ingly, and  without  cause  or  excuse,  placed 
himself  within  reach  of  the  wild  animal, 
whidti  he  knew  to  be  ferocious  and  danger- 
ous, and  that  the  defendant,  owner  of  the  cir- 
cus, was  in  no  way  guilty  of  negligence  or 
lack  of  care  in  the  premises,  either  in  the 
keeping  or  exposing  the  leopard  to  view,  and 
that  the  defendant  did  not  omit  to  perform 
any  duty  in  the  premises. 

[1]  Appellant  contends  that  defendant's  an- 
swer fails  to  deny  plaintiff's  allegation  of 
negligence,  and  that  it  does  not  set  up  any 
contributory  negligence  of  plaintiff  as  a 
defense  to  the  action.  The  complaint 
being  predicated  uiwn  the  keeping  by  defend- 
ant of  a  vicious  and  dangerous  animal, 
known  to  defendant  to  be  such,  would 
have  been  sufficient  without  alleging  negli- 
gence on  the  part  of  defendant  Congress, 
etc.,  Spring  Co.  v.  Edgar,  99  U.  S.  645,  25  L. 
Ed.  487;  3  Corpus  Juris,  par.  355.  Such 
averment,  if  made,  may  properly  be  treated 
as  surplusage.  Corpus  Juris,  supra.  Tb6 
question  of  the  owner's  negligence  Is  not  in 
the  case.  Clowdis  v.  Fresno  Flume,  etc.,  Co., 
118  Cal.  at  page  321,  50  Pac.  373,  62  Am.  St 
Bep.  238.  However,  the  answer  denies  that 
the  Injury  was  caused  by  or  through  any 
negligence  of  the  defendant,  and  specifically 
denies  each  fact  which  the  plaintiff  asserts, 
in  his  attempt  to  charge  facts  showing  negli- 
gence. It  contains  certain  affirmative  alle- 
gations tending  to  negative  any  claim  of  neg- 
ligence charged  against  defendant  The  an- 
swer appears  to  be  an  express  disclaimer  of 
any  negligence  on  the  part  of  the  defendant ; 
and  pleads  that  the  Injury  occurred  to  the 
plaintiff  solely  by  reason  of  the  plaintiff's 
negligence,  and  want  of  care.  In  willfully 
placing  himself  within  the  guard  rope,  and 
behind  the  cage.  The  question  of  contribu- 
tory negligence  does  not  appear  to  have  en- 
tered into,  or  to  have  been  an  issue  of,  the 
case.  In  other  words,  as  counsel  for  respond- 
ents say  In  tlielr  brief,  the  defense  Is  based 
"upon  the  proposition  that  the  defendant 
was  not  negligent  In  any  way,  or  manner, 
and  that  the  Injury  occurred  solely  by  reason 
of  the  fault  and  trespass  of  the  plaintiff."  ' 

[2]  The  answer  admits  that  defendant,  and 
its  employes,  knew  "that  the  leopard  was  a 
wild,  tmtamed  animal,  of  fierce,  dangerous, 


vicious,  ferocious  character,  nature,  and  dis- 
position." By  this  admission,  defendant 
charged  itself  with  the  duty  toward  the 
plaintiff,  as  well  as  all  other  persons,  to 
guard  the  leopard  In  such  manner  as  to  ab- 
solutely prevent  the  occurrence  of  an  injury 
to  others  through  such  vicious  acts  of  the  ain- 
Imal  as  it  would  naturally  be  inclined  to  com- 
mit Gooding  v.  C9iutes  Co.,  155  Oal.  620, 
102  Pac.  819,  23  L.  B.  A.  (N.  S.)  1071,  18  Ann. 
Cas.  671;  Parker  v.  Cushman,  19S  Fed.  716, 
117  C.  O.  A.  71;  3  Corpus  Juris,  p^r.  316, 
and  cases  cited.  The  liability  bt  the  owner 
Is  absolute,  in  such  cases,  and  he  la  bound 
to  keep  the  animal  secure,  or  be  must  suffer 
the  pfflialty  f<»*  his  failure  to  do  so,  in  mak- 
ing compensation  for  the  mlschl^  done,  un- 
less It  can  be  shown  that  the  person  injured 
voluntarily,  or  consciously,  did  something  to 
bring  about  the  Injury.  Molloy  v.  Starln,  191 
N.  T.  21,  83  N.  Bl  588,  16  L.  B.  A.  (N.  S.)  445, 
14  Ann.  Cas.  57.  The  gist  of  the  action  Is  not 
the  manner  of  keeping  the  vicious  animal, 
bat  the  keeping  him  at  all  with  knowledge 
of  the  vicious  propensities.  Hammond  v. 
Melton,  42  111.  App.  186.  In  such  Instances 
the  owner  Is  an  Insurer  against  the  acts  of 
the  animal,  to  one  who  Is  injured  without 
fault,  and  the  question  of  the  owner's  negli- 
gence Is  not  in  the  case.  Laverone  v.  Man- 
glanti,  41  Cal.  133,  10  Am.  Rep.  269;  Clowdis 
V.  Firesno  Flume,  etc.,  Co.,  supra. 

[3]  While  the  bnrden  of  the  duty  to  exer- 
cise the  highest  degree  of  care  rested  xxpoa 
defendant,  it  appears  from  the  above  author- 
ities, and  many  others,  to  be  equally  as  well 
established  in  this  class  of  cases  that,  if  the 
injured  party  Imprudently,  or  negligently, 
places  himself  in  a  position  to  be  attacked, 
or  by  his  own  negligence  contributes  to  his 
injury,  the  owner  of  the  wild  beast  may  be 
exonerated  from  Uabillty.  3  Corpus  Juris, 
par.  315,  and  cases  cited. 

[4]  In  the  present  case,  the  court  found 
that  the  injury  to  the  plaintiff  resulted  sole- 
ly by  reason  of  his  own  fault;  that  the  plain- 
tiff "was  a  bright.  Intelligent  and  alert  boy, 
and  was  as  well  able  to  care  for  himself  as 
an  adult  person  of  average  intelllgenoe ;  that 
he  knew  that  the  leopard  was  a  wild,  untam- 
ed animal,  of  fierce,  dangerous,  vicious,  fero- 
cious character,  nature,  and  disposition; 
that  he  knew  the  guard  rope  was  there,  and 
knew  Its  purpose  was  to' prevent  spectiltors 
from  approaching  within  range  of  possible 
injury  from  the  leopard ;  that"  he  knew  that 
the  leopard  could  reach  its  paws  out  through 
the  3%-lnch  space  between  the  iron  bars 
composing  the  cage.  In  which  it  was  confined ; 
and  that  he  willfully  and  knowingly  placed 
himself  within  reach  of  the  animal."  If  this 
finding  shall  be  allowed  to  stand  It  will  be 
sufficient  to  support  the  Jndgment  in  the  case. 

On  the  stand,  the  boy  testified  that  be 
knew  that  the  leopard  was  dangerous  and 
ferocious,  and  that  the  guard  rope  was  plac- 
ed to  keep  people  away  from  the  anhnals,  be- 
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canue  they  were  dangerons;  that  be  knew 
the  safe  place  from  which  to  look  at  the  an- 
imals would  have  been  on  the  outside  of  the 
rope.  He  further  testified  "there  was  such 
a  crowd  of  people,  that  I  could  not  see  the 
animals,  so  I  walked  back  of  the  cage."  He 
further  testified  that  he  did  not  know  bow 
close  to  the  cage  he  was  when  the  leopard 
bit  him :  that  he  thought  be  was  far  enough 
from  the  cage,  so  that  the  leopard  would  not 
touch  him.  The  boy's  companion  said  to  him 
while  they  were  standing  between  the  wall 
of  the  tent  and  the  le<q)ard  cage,  "Don't  go 
too  close."  There  was  erldence,  also,  that 
the  manager  of  the  show,  and  the  superin- 
tendent, were  standing  about  30  feet  away 
from  the  leopard  cage.  They  saw  the  boys 
go  under  the  rope  "and  hollered  to  them." 
Before  they  bad  time  to  do  more  than  start 
to  get  the  boys  out  of  the  dangerous  place, 
the  plaintiff  bad  been  hurt.  No  other  guards, 
or  attendants,  appear  to  bave  been  near  the 
scene  of  the  accident.  Signs  reading:  "Dan- 
ger. Keep  Away" — were  placed  on  all  of  the 
animal  cages. 

In  view  of  the  testimony  in  the  case,  we 
are  of  the  opinion  that  we  camiot  go  behind 
the  findings  of  the  court,  to  the  effect  that 
the  plaiutm  failed  to  use  ordinary  care. 
"Youth  Is  ever  the  time  of  beedleesness,  of 
impulsiveness,  and  of  torgetfulness"  (Guyer 
V.  Sterling  Steam  Laundry  Co.,  171  Cal.  761, 
154  Pac.  1057),  but  the  law  imposes  upon 
minors  the  duty  of  giving  such  attention  to 
their  surroundings,  and  care  to  avoid  danger, 
as  may  fairly  and  reasonably  be  expected 
from  persons  of  their  age  and  capacity. 
Studer  v.  Southern  Pacific  Co.,  121  Cal.  400, 
53  Pac.  942,  66  Am.  St.  Rep.  39. 

[S,  I]  Whether  a  minor  of  tender  years 
comports  himself  with  the  care  and  prudence 
due  from  one  of  his  years  and  experience  is 
strictly  a  question  to  be  determined  on  the 
evidence.  The  question  as  to  the  capacity  of 
a  particular  child  at  a  particular  time  to  ex- 
ercise care  in  avoiding  a  particular  danger 
is  one  of  fact,  falUng  within  the  province  of 
a  Jury  (or  court)  to  determine.  Mayne  v. 
San  Diego  Electric  Ry.  Co.  (Sup.)  175  Pac. 
690,  dtlng  CahiU  r.  Stone  &  Co.,  163  Cal.  671, 
96  Pac.  84, 19  L.  R.  A.  (N.  8.)  1094,  a^nd  Cott- 
solidated,  etc.,  Ry.  Co.  v.  Carlson,  68  Kan. 
66,  48  Pac.  635.  We  cannot  say,  as  a  matter 
of  law,  af  what  age  a  boy  would  be  possessed 
of  sucb  intelligence,  foresight,  and  judgment 
as  to  charge  him  with  negligence  in  a  case 
like  the  present.  Biggs  v.  Consolidated,  etc., 
•  Wire  Co.,  60  Kan.  223,  56  Pac.  4,  44  L.  B.  A. 
655.  The  care  which  a  child  is  required  to 
exercise  In  such  matters  is  to  be  determined 
from  the  circumstances  of  the  particular 
case  in  which  bis  cwduct  is  involved,  and  un- 
der the  evidence  there  presented.  Mayne  v. 
San  Diego  Electric  Ry.  Co.,  supra. 

We  cannot  say,  as  matter  of  law,  that  the 


tween  the  leopard's  cage  and  the  wall  of  the 
tent,  without  a  full  appreciation  of  the  dan- 
gers and  risk,  and  without  sufficient  Judg- 
ment to  know  how  to  avoid  them.  These  ' 
matters,  and  the  further  question  whether  or 
not  he  duly  exercised  such  judgment  as  be 
possessed,  were  considerations  of  fact. 
Foley  V.  California  Hor8e:jfaoe  Co.,  115  Cal. 
184,  47  Paa  42,  56  Am.  St.  Rep.  87.  We  do 
not  consider  the  present  case  such  an  excep- 
tional one  as  to  present  the  questions  to  us 
as  unmixed  questions  of  law  to  be  determin- 
ed by  the  court. 

Just  how  far  to  apply  the  rule  of  accounta- 
bility to  a  bright,  10  year  old  boy,  at  a  cir- 
cus, with  the  allurement  and  excitement  at- 
tendant thereto,  and  keeping  in  mind  the 
propensity  to  curiosity  every  notinal  Boy  pos- 
sesses, was,  no  doubt,  a  matter  of  grave  con- 
cern to  the  trial  court,  as  It  has  been  to  us. 
The  court  below,  having  before  it  all  the 
facts,  and  witnesses  in  Che  case,  and  particu- 
larly having  an  opportunity  to  bear  the  tes- 
tlmooy,  observe  the  actions,  and  determine 
the  intelligence  of  the  injured  boy,  has  de- 
termined and  announced  its  conclusion, 
which  we  do  not  feel  we  may  properly  reject. 

The  Judgment  is  afiSirmed. 


We  concur: 
ABDS,  J. 


KERRIGAN,     J.;      RICH- 


METROPOUTAN  LIFE  INS.  CO.  v.  DEA- 
SY, Auditor,  et  al.    (Civ.  2973.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Jane  19,  1919.  Re- 
hearing Denied  by  Supreme  Court  Aug.  18, 
1919.) 

1.  mximcipai-  cobpobations  ^=889— punds 
— Budget— Judgments. 

San  Frandsco  Charter,  art.  3,  e.  1,  gS 
1-5,  providing  for  a  budget  of  amounts  esti- 
mated to  be  required  for  expenses  of  conduct- 
ing the  public  business  of  the  city  and  county  for 
the  ensuing  fiscal  year,  and  providing  the  time 
of  making  a  tax  levy  therefor,  does  not  apply 
to  or  embrace  obligations  in  form  of  final  judg- 
ments. 

2.  MUNICrPAl,  COBPOBATIONS  «=»S65(2)— LIM- 
ITATIONS ON  Indebtedness  —  Judgments  — 
CoNSTmrnoNAL  Pbovisions. 

Judgments  obtained  against  muoicipalitics 
for  torts  constitute  liabilities  not  within  Const, 
art.  11,  i  18,  prohibiting  cities  from  incurring 
liability  in  excess  of  the  annual  income  without 
the  assent  of  two-thirds  of  the  voters. 

3.  Municipal  Cobpobations  «=s>865(2)— Lim- 
itation OF  Indebtedness  —  Judgments  -;■ 
Levting  of  Taxes— Validity  of  StatutebI 

St.  1901,  p.  794,  providing  for  the  payment 
of  final  judgments  against  municipalities,  must 


be  cmstiaed  as  constitutional  and  as  applying 
plaintitr  entered  into  the  forbidden  space,  be-    to  judgments  not  within  the  provisions  of  Const. 
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art.  11,  i  18,  probibitins  cities  from  incurring 
liability  in  excess  of  annual  income. 

4.  Municipal  Cobpobattons  <S=9l038  —  Ew- 
forcement  of  judoment— cokplemsntabt 
Statutes. 
St.  1901,  p.  274,  relating  to  procedure  for 
collection  of  final  judgments  against  municipali- 
ties, is  not  in  conflict  witb  San  Francisco  Char- 
ter, art.  3,  c.  11,  f§  1-3,  providing  for  payment 
of  judgments  from  the  surplus  fund,  the  two 
nets  being  in  effect  complementary,  so  that  a 
judgment  may  be  collected  under  the  former, 
where  the  dty  does  not  choose  to  pay  it  under 
the  latter.    Const  art  11,  {  6. 

Original  petition  by  tbe  Metropolitan  lAfe 
Insurance  Company,  for  mandamus  to  compel 
Cornelius  J.  Deasy,  as  Auditor  of  the  City 
and  County  of  San  Francisco,  and  otliers,  to 
certify  to  tbe  treasurer  of  said  city  and 
county  tbe  amount  of  a  certain  judgment, 
interest,  and  cost  obtained  by  tlie  petitioner 
against  the  municipality  and-  remaining  un- 
paid, and  have  tbe  same  included  in  the 
budget  of  expenses  and  taxes  levied  for  its 
payment  Writ  granted. 

Samuel  Knight  and  F.  E.  Boland,  both  of 
San  Francisco,  for  petitioner. 

Maurice  T.  Dooling,  Jr.,  Asst  City  Atty.,  of 
San  Francisco,  for  respondents. 

RICHARDS,  J.  Application  for  a  writ  of 
mandate  directed  to  the  auditor  of  the  city 
and  county  of  San  Francisco,  and  also  to  the 
persons  constituting  the  board  of  superrisors 
of  said  city  and  county  and  to  the  mayor 
thereof,  by  the  terms  of  which  writ  the  said 
auditor  shall  be  commanded  to  certify  to  the 
treasurer  of  said  city  and  county  the  fact 
and  amount  of  a  certain  judgment  for  the 
sum  of  $29,808.94,  and  interest  and  costs,  ob- 
tained by  the  petitioner  herein  against  said 
municipality  and  remaining  impaid ;  and  by 
the  terms  of  which  writ  the  said  mayor  and 
board  of  supervisors  shall  be  required  to  in- 
clude within  the  budget  of  estimated  expens- 
es and  required  finances  of  said  municipality 
for  the  ensuing  year  the  amount  due  upon 
said  Judgment,  and  to  levy  a  tax  for  the  pay- 
ment of  the  same,  as  required  by  law. 

The  respondents  have  appeared  to  oppose 
the  issuance  of  said  writ  upon  several 
grounds  to  be  hereinafter  considered. 

The  facts  upon  which  the  petitioner  predi- 
cates its  demand  for  the  issuance  of  said  writ 
of  mandate  are  undisputed,  and  are  briefly 
these:  On  the  Ist  day  of  December,  1917,  the 
petitioner  herein  recovered  a  Judgment 
against  the  said  city  and  county  of  San  Fran- 
cisco for  the  sum  of  $29,808.94,  together  with 
costs  amounting  to  $112,  in  an  action  instltut- 
^  by  it  against  said  municipality  for  dam- 
ages arising  out  of  certain  alleged  injuries  to 
its  land  and  the  buildings  thereon,  occasioned 
by  and  during  the  excavation  of  a  certain 


tunnel  under  and  along  the  line  of  Stoci^ton 
street  therein ;  the  said  petitioner  not  being  a 
party  to  the  proceedings  for  the  constmctioa 
of  such  tunneL  This  Judgment  has  since  the 
rendition  thereof  remained  unpaid,  and  was 
at  the  time  of  the  application  for  this  writ  and 
still  Is  an  existing  and  unsatisfied  Judgment 
in  favor  of  said  petitioner  and  against  said 
municipality.  The  demands  of  the  petitioner 
upon  the  several  officials  of  said  city  and 
county  named  as  respondents  herein  for  the 
taking  of  the  steps  alleged  by  it  to  be  neces- 
sary to  the  levy  of  a  special  tax  for  the  liqui- 
dation of  such  Judgment  hare  been  refused, 
whereupon  it  seeks  this  writ 

[1]  The  respondents  Interpose  several  ob- 
stacles to  the  issuance  of  the  writ  The  first 
of  these,  standing  upon  the  threshold,  is  that 
the  application  for  the  writ  comes  too  late 
for  action  on  the  part  of  the  municipal  offi- 
cials during  the  current  year,  for  the  reason 
that  under  the  provisions  of  the  San  Fran- 
dsco  Charter  (sections  1  to  6,  c.  1,  art  3 
thereof)  the  board  of  superrisors  must,  prior 
to  the  first  Monday  of  June  in  each  year, 
make  "a  budget  of  the  amounts  estimated  to 
be  required  to  pay  the  expenses  of  conduct- 
ing the  public  business  of  the  city  and  county 
for  the  next  ensuing  fiscal  year";  that  the 
time  has  gone  by  for  the  inclusion  of  the 
amount  of  the  petitioner's  judgment  in  such 
budget,  and  hence  that  by  the  express  terms 
of  section  6  of  said  chapter  and  article  of 
said  charter  its  amount  cannot  be  embraced 
in  the  tax  levy  which,  under  another  section 
of  said  charter,  is  to  be  made  on  or  before 
the  third  Monday  of  September  of  each  year. 

We  do  not  think  this  objection  a  valid  one 
against  the  issuance  of  this  writ  The  budget 
provided  for  by  the  provisions  of  the  charter 
above  referred  to  was  evidently  not  intended 
to  apply  to  or  embrace  those  obligations  of 
the  municipality  which  are  of  the  nature  of 
stated  obligations  or  liabilities  by  reason  of 
being  either  established  by  law  or  of  being 
fixed  in  the  form  of  final  Judgments.  By  the 
very  terms  nf  the  section  providing  for  said 
budget  the  matters  to  be  included  therein 
are  the  "estimated  expenses  of  conducting  the 
public  business  of  the  city  and  county  for  the 
next  ensuing  fiscal  year."  Clearly,  this  re- 
fers to  those  expenditures  of  the  several  de- 
partmmts  of  the  municipality  which  are  yet 
to  be  made  In  the  course  of  their  current 
operation,  and  which  require  the  pfvcess  of 
estimation  In  order  to  determine  the  probable 
cost  of  conducting  the  business  of  the  munici- 
pality as  a  going  concern.  It  has  no  refer- 
ence to  liabilities  which  do  not  require  esti- 
mation and  which  could  not  in  their  nature 
be  affected  by  the  fact  that  they  were  oi 
were  not  included  in  the  budget  of  the  fiscal 
year.  For  example,  the  municipality  could 
not  evade  its  liability  to  pay  the  stated 
salaries  of  Its  officials  by  failing  to  Include 
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tbese  In  its  budget,  or  even  by  failing  to  em- 
brace tliem  In  its  tax  levy.  Lewes  t.  Widber, 
99  Cal.  412,  33  Pac.  1128.  The  same  reason- 
ing applies  to  those  liabilities  of  the  munld- 
pallty  which  have  ripened  into  final  Judg- 
mmts  and  which  are  not  otherwise  of  a  na- 
ture which  would  bring  them  within  the  pro- 
hibition of  section  18  of  article  11  of  the  state 
Constitution  as  to  the  fund  available  for 
their  payment. 

[2]  This  brings  ns  to  the  next  contention 
of  the  respondents,  which  is  that  the  Judg- 
ment upon  which  petitioner  bases  its  demand 
for  the  issuance  of  the  writ  of  mandate 
herein  is  one  which  comes  within  the  pro- 
hlbitltm  of  the  above  section  and  article  of 
the  state  Constitution.  Tbia  contention  was, 
however,  disposed  of  by  the  Supreme  Court 
in  the  recent  case  of  City  of  Long  Beach  v. 
Leisenby  (Sup.)  170  Pac.  198,  wherein  it  was 
held  that  judgmeilts  obtained  against  munici- 
palities for  torts  constituted  liabilities  which 
were  not  within  the  contemplation,  purpose, 
or  meaning  of  section  18  of  article  11  of  the 
state  Constitution. 

[3]  Having  disposed  of  these  two  conten- 
tions, we  approach  the  main  obstacle  wliich 
the  respondents  urge  against  the  issuance  of 
tills  writ,  which  is,  in  substance,  that  in  the 
matter  of  the  payment  of  whatever  Judg- 
ments may  be  obtained  against  the  city  and 
county  of  San  Francisco  Its  charter  has  pro- 
vided a  means  for  their  liquidation  which  is 
exclusive,  and  that,  the  petitioner  herein  not 
being  able  by  proper  averment  or  proof  to 
show  that  the  means  thus  provided  is  avail- 
able for  the  satisfaction  of  its  Judgment,  it 
has  no  other  present  remedy.  In  support  of 
this  contention  we  are  directed  to  the  pro- 
visions of  sections  1,  2,  and  8  of  chapter  11  of 
article  3  of  the  San  Francisco  charter,  wliich 
provide  for  the  apportionment  of  the  revenues 
of  the  municipality  into  separate  funds, 
which  are  to  be  drawn  upon  for  the  payment 
of  its  various  sorts  of  liabilities.  Among 
these  is  the  "surplus  fund,"  which  shall  con- 
sist of  the  moneys  remaining  at  the  end  of 
any  fiscal  year  in  any  other  of  these  funds 
after  all  valid  demands  against  said  other 
fnnds  Incurred  within  the  fiscal  year  have 
been  paid  and  discharged.  Section  8  of  said 
article  and  chapter  then  provides  as  follows: 

"The  surplus  fund  shall  be  naed  for  the  pur- 
poses and  in  the  order  following : 

"1.  In  the  payment  of  any  final  Judgment 
against  the  city  and  county. 

"2.  In  liquidation  and  extinguishment  under 
each  regulations  as  the  Bupcrvisors  may  adopt 
of  any  outstanding  funded  debt,  of  the  city  and 
county; 

"3.  To  be  carried  over  and  apportioned  among 
the  fnnds  and  used  in  the  ensuing  fiscal  year 
as  part  of  the  income  and  revenue  thereof." 

It  appears  from  the  record  herein  that 
there  are  and  have  l>een  since  the  rendition 


of  the  petitioner's  Judgment  herein  no  money 
in  the  surplus  fund  of  the  dty  and  county  of 
San  Francisco;  and,  this  being  so,  the  re- 
spondents claim  that  the  petitioner  has  by 
law  no  other  means  by  which  its  Judgment 
can  be  paid. 

In  answer  to  this  contention  the  petitioner 
falls  back  upon  the  provisions  of  an  act  of 
the  Ijegislature  approved  March  23, 1901,  en- 
titled, "An  act  to  provide  for  the  payment  of 
Judgments  against  counties,  cities,  cities  and 
counties  and  towns."  Stats.  1901,  p.  794. 
Said  act  provides  that  all  final  Judgments 
then  existing  or  thereafter  obtained  against 
any  of  the  enumerated  municipalities  shall  be 
paid  by  the  treasurer  thereof  in  the  following 
manner:  The  clerk  thereof  shall  file  with  the 
auditor  and  furnish  the  board  of  supervisors 
or  other  governing  body  of  such  munidpallty 
authorized  by  law  to  levy  taxes  a  cbmplete 
list  of  all  final  Judgments  against  such  munic- 
ipality of  record  in  his  ofilce  at  least  16  days 
before  the  day  on  which  the  tax  levy  must 
by  law  be  made;  the  auditor  shall  ex- 
amine and  audit  the  Judgments  so  reported 
by  the  clerk,  and  certify  the  amount  of  the 
same  to  the  treasurer  within  five  days  after 
the  list  of  such  Judgments  has  been  filed  by 
the  clerk  with  him,  and  thereupon  the  board 
of  supervisors  or  other  governing  body  of  the 
municipality  authorized  by  law  to  levy  taxes 
must  include  in  the  tax  levy  for  the  next 
fiscal*  year  a  rate  or  sum  sufl3cient  to  pay 
such  final  judgments  as  are  thus  found  to 
exist  against  the  said  munidpallty.  The  act 
permits  the  tax-levying  body  to  spread  the 
payment  of  such  Judgments  over  a  series  of 
years,  not  exceeding  ten,  by  providing  for  an 
aliquot  or  fractional  part  of  the  amounts  due 
upon  such  Judgments  to  !»  levied,  collected, 
and  paid  thereon  each  year  for  that  period 
of  time.  It  is  upon  the  provisions  of  this 
statute  that  the  petitioner  herein  places  its 
main  reliance  for  its  right  to  the  writ,  and 
has  framed  its  application  herein  accordingly. 

The  respondents,  on  the  other  hand,  urge 
several  reasons  why  the  terms  of  this  statute 
cannot  be  availed  of  by  the  petitioner  in 
furtherance  of  its  demand  for  a  writ  of  man- 
date herdn.  It  is  daimed  by  the  respondents 
that  the  statute  is  unconstitutional  because, 
being  general  in  its  terms,  it  is  in  contraven- 
tion of  section  18  of  artlde  11  of  the  Consti- 
tution In  so  far  as  it  might  be  held  to  indude 
Judgments  against  munidpalitles  which  are 
based  upon  contracts  the  liability  upon  which 
must  be  payable  and  paid  out  of  the  funds  of 
the  fiscal  year  in  which  the  obligation  was  in- 
curred. We  fail  to  perceive,  however,  upon 
what  theory  the  respondents  can  be  heard  to 
urge  this  contention,  since  the  Judgment  to 
the  payment  of  which  the  object  is  not  the 
dasB  coming  within  the  prohibitive  terms  of 
said  article  and  section  of  the  Constitution. 
We  must  assume  that  the  Legislature,  In  the 
adoption  of  the  act  of  1901  above  referred  to^ 
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bad  in  mlnd.tbe  said  provision  of  the  state 
Constitution,  and  intended  the  operation  of 
the  act  to  be  confined  to  such  final  Judgments 
against  manlclpalitles  as  were  legally  payable 
out  of  the  revenues  of  succeeding  years;  and 
we  do  not  understand  that  the  case  of  Arthur 
V.  City  of  Petaluma,  175  Cal.  216,  165  Paa 
698,  contains  anything  which  militates  against 
this  view. 

[4]  The  next  contention  of  the  respondents 
is  that,  even  if  the  statute  in  question  is  not 
obnoxious  to  the  foregoing  provision  of  the 
state  Constitution,  it  has  no  application  to 
the  city  and  county  of  San  Francisco  because 
it  is  in  conflict  with  the  provisions  of  its 
charteV  above  set  forth,  providing  for  the  cre- 
ation of  the  "surplus  fund"  out  of  which  final 
judgments  against  said  city  and  county  shall 
be  paid.  In  making  this  contention  the  re- 
spondents apparently  rely  upon  the  provi- 
sions of  article  11,  section  6,  of  the  Constitu- 
tion, which  declares  that  in  respect  to  mnnlci- 
pal  affairs  the  charters  of  municipalities 
shall  prevail,  and  that  as  to  snch  matters 
they  shall  not  be  subject  to  or  controlled  by 
general  laws.  Conceding,  for  the  sake  of  the 
argument,  although  not  deciding,  that  the 
subject  of  the  payment  of  final  judgments 
against  municipalities  is  a  municipal  afCalr, 
we  are  stUl  of  the  opinion  that  the  clauses  of 
the  charter  of  the  city  and  county  ot  San 
Francisco  providing  for  the  creation  of  a  ''sur- 
plus fund"  out  of  which  final  judgments  ob- 
tained against  said  municipality  shall  be  pay- 
able, are  not  in  conflict  with  the  provisions 
of  the  statute  of  1901  so  as  to  prevent  us 
from  making  application  of  its  terms  and  re- 
quirements to  the  instant  case.  We  are  aided 
in  reaching  this  conclusion  by  the  reasoning 
of  the  Supreme  Court  in  the  case  of  City  of 
Long  Beach  v.  Leisenby,  supra.  In  that  case 
the  court  had  under  consideration  the  question 
whether  the  statute  of  1807  (St  1897,  p.  75), 
as  amended  by  an  act  of  the  liegislatnre  ap- 
proved March  12,  1901  (Stats._  1901,  p.  274), 
was  repealed  by  the  passage  during  the  same 
oession  of  the  Legislature  of  the  later  act 
approved  March  23,  1901,  which  is  the  act 
In  question  in  the  instant  case.  The  earlier 
act  provided  for  the  funding  of  Judgments 
obtained  against  certain  municipalities 
through  the  voluntary  action  of  the  govern- 
ing bodies  of  such  municipalities  in  provid- 
ing for  the  issuance  of  long  term  bonds  for 
the  eventual  payment  of  such  Judgments. 
The  later  act  provided,  as  we  have  seen,  for 
the  compulsory  payment  of  such  Judgments 
through  the  levy  of  special  taxes.  In  com- 
paring these  two  acts  the  Supreme  Court 
pointed  out  that  they  were  not  In  conflict,  for 
the  reason  that  by  the  former  act  the  govern- 
ing bodies  of  the  municipalities  affected  by 
it  were  invested  with  a  discretion  as  to 
whether  or  not  they  would  adopt  the  funding 
plan  of  paying  the  outstanding  Indebtedness 


of  such  municipalities,  the  exercise  of  which 
discretion  could  not  be  comi)elled  by  the  Judg- 
ment creditor,  while  the  later  act  was  com- 
pnlsory  in  its  nature,  and  imjMsed  upon  the 
official  body  Invested  with  the  power  to  levy 
taxes  the  duty  of  making  a  special  tax  levy- 
to  pay  Judgments  against  the  mnnlcipallty, 
the  performance  of  which  duty  the  judgment 
creditor  could  compel  by  an  appropriate  writ 
These  two  acts  were  thus  stated  to  be  "in 
effect  complementary  in  providing  a  twofold 
means  by  which  municipalities  may  elect  or 
If  they  do  not  do  so,  may  be  compelled  to 
pay  such  of  their  debts  as  are  payable  out  of 
revenues  other  than  those  of  the  year  in 
which  the  obligation  was  Incurred."  This 
reasoning  applies  in  our  opinion  to  the  situa- 
tion presented  in  the  instant  case.  The  city 
charter,  through  its  provisions  as  to  the  "sur- 
plus fund"  as  the  source  from  which  judg- 
ments obtained  against  the  municipality  may 
be  paid,  leaves  the  matter  of  creating  or  re- 
plenishing such  a  fnnd  entirely  In  the  discre- 
tion of  Its  various  boards  and  offldals  In 
charge  of  the  replenishment  and  disburse- 
ment of  the  revenues  of  the  mnnlcipallty  dis- 
tributed among  its  other  funds.  If  they  do 
not  choose  to  have  left  on  hand  a  surplus 
which  would  flow  into  the  surplus  fnnd,  the 
judgment  creditor  Is  remediless.  In  so  far  as 
the  charter  is  concerned,  to  compel  the  cre- 
ation or  replenishment  of  the  only  fund  from 
which  his  judgment  might  be  satisfied.  The 
statute  in  question  steps  in  at  this  point  to 
provide  a  means  by  which  municipalities  may 
be  compelled  to  liquidate  their  just  debts. 
The  view  that  the  charter  and  statute  are  not 
in  conflict  is  one  which  is  in  accord  with  the 
principle  of  Justice  and  fair  dealing  which 
Imposes  upon  municipalities  the  same  moral 
and  legal  duty  which  rests  upon  individuals 
to  pay  their  Just  obligations  either  volun- 
tarily or  upon  compulsion.  This  equal  duty 
was  well  exemplified  In  the  early  case  of 
McCracken  v.  City  of  San  Francisco,  16  Cal. 
591,  in  which  Mr.  Justice  Field,  in  dealing 
with  certain  restrictive  provisions  of  the 
charter  of  San  Francisco  then  in  operation, 
says: 

"In  addition  to  this  we  are  dear  that  the 
provision  refers  only  to  the  acts  or  contracts 
of  the  city,  and  not  to  liabilities  which  the  law 
may  cast  upon  her.  It  was  intended  to  restrain 
extravagant  expenditures  of  the  public  moneys; 
not  to  justify  the  detention  of  the  property  of 
her  citizens  which  she  may  have  unlawfully  ob- 
tained. The  plaintiff  claims  that  the  city  has 
got  his  money  without  any  consideration — by 
mistake — and  has  appropriated  it  to  municipal 
purposes,  and  he  insists  that  she  is  reaponsitjle 
to  him  for  it  because  the  law — not  her  con- 
tract or  permission— renders  her  liable.  Her  li- 
ability in  this  respect  is  independent  of  the  re- 
straining clauses  of  the  charter;  it  arises  from 
the  obligation  to  do  justice— to  restore  what 
belongs   to   others— which   rests   upon   all   pcr- 


Digitized  by 


Google 


Cii.) 


CHAPUIS  V.  PESANTK 
(18S  p.) 


247 


sons,  whether  natoral  or  artificial.  And  it  may 
well  be  donbted  whether  it  would  be  compe- 
tent for  the  'LegiBlatnre  to  exempt  the  city,  any 
more  than  piirate  individuals,  from  liability 
under  circamstances  of  this  character.  Sup- 
pose, for  example,  that  the  dty  should  recover 
judgment  against  an  individual  for  $100,000, 
and  Collect  the  money'  upon  execution,  and  upon 
appeal  the  judgment  should  be  reversed ;  would 
it  be  pretended  that  the  money  could  not  after- 
wards be  recovered?  ••  •  •  Suppose,  again, 
the  city  should  neglect  to  keep  the  streets  in 
repair,  and  an  Individual  should  be  injured  in 
consegaence— should  break  his  leg  or  be  other- 
wise crippled — could  she  allege  her  insolvency 
against  his  claim  for  damages?  Would  her  pe- 
cuniary condition  be  an  answer, for  the  neglect 
of  every  duty,  legal  and  moral?  If  this  were 
80,  she  would  be  the  most  irresponsible  corpo- 
ration on  earth,  and  her  treasury  in  many  in- 
stances but  a  receptacle  for  others'  property 
without  possibility  of  restitution.  The  truth 
it  there  is  no  such  exemption  from  liability  on 
her  part.  The  same  obligations  to  do  justice 
rest  upon  her  as  rest  upon  individuals.  She 
cannot  appropriate  to  her  own  use  the  prop- 
erty of  others  and  screen  herself  from  respon- 
sibility upon  any  pretense  of  excessive  indebt- 
edness. '  The  law  casts  upon  her  the  legal  lia- 
bility and  the  moral  duty  to  make  restitution. 
Admitting  that  the  charter  restricts  her  power 
to  incur  liabilities  by  her  own  acts — though,  as 
already  shown,  its  provision  in  this  respect  is 
merely  directory— it  stiU  leaves  her  liable  ac- 
cording to  the  general  law.  The  restriction  can 
in  any  event  only  apply  to  liabilities  dependent 
for  their  creation  upon  the  volition  of  the  com- 
mon council,  and  hence  does  not  include  the  lia- 
bilities arlsbig  from  torts,  or  trespasses  or  mis- 
takes." 


Onr  conclnslon  upon  this  branch  of  tbe 
case  Is  therefore  that  the  provisions  of  the 
statute  of  1901  npon  wMcta  the  petitioner  re- 
lies are  not  in  conflict  with  tbe  provisions  of 
the  San  Frandsco  charter  with  relation  to 
llqnldatlon  of  judgments  out  of  the  surplus 
fond ;  nor,  for  the  same  or  still  better  rea- 
sons, do  we  think  they  are  in  conflict  with 
those  other  provisions  of  the  charter  to  which 
we  are  referred  by  the  respondents  and 
which  relate  to  the  anditlng  and  payment  of 
demands  against  the  treasury,  these  pro- 
visions having  reference.  In  our  opinion,  only 
to  such  obligations  and  demands  as  the  offi- 
cials charged  vrlth  tbe  approval  thereof  nave 
the  power  to  create,  or  the  discretion  to 
audit,  approve  and  allow. 

It  follows  from  the  foregoing  discussion 
that  the  petitioner  herein  is  entitled  to  the 
issuance  of  a  writ  of  mandate  conformable  to 
the  prayer  of  Its  petition  and  to  the  terms  of 
the  statute  upon  which  Its  ai>plicatlon  for 
audi  writ  is  predicated.  Let  tbe  writ  issue 
accordingly. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, J. 


OHAPUIS  ▼.  PESANTB.     (Civ.  2787.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,   California.     June  21,  1919.) 

Appbai.  and  Ebbob  ®=>422— NonCB  op  Ap- 

PEAi/— Motion  >ro  Amend. 
Where  plaintiff's  notice  of  appeal  conform- 
ed precisely  to  the  requirements  of  Code  Civ. 
Proc.  8  941b,  and  required  no  amendment,  her 
motion  to  amend  the  notice  to  embody  a  notice 
to  the  clerk,  requesting  the  transcript  of  the 
testimony  required  by  section  953a,  under  which 
plaintiff  had  intended  to  perfect  her  appeal,  was 
properly  denied. 
I 

Appeal  from  Superior  Court^  Monterey 
Couijty;    J.  A.  Bardla,  Judge. 

Action  by  Marie  Chapuls  against  Peter 
Pesante.  From  an  order  denying  plaintifl^'s 
motion  to  amend  her  notice  of  appeal,  she 
appeals.     Order  affirmed. 

Brun,  Fairchlld  &  Shields,  of  San  Fran- 
dsco, for  appellant 

Zabala  &  Sargent,  of  Salinas,  for  respond- 
ent. 


liAKGDON,  P.  J.  This  Is  an  appeal  from 
an  ^rder  of  tite  superior  court  for  the  coun- 
ty of  Monterey  denying  plaintiff's  motion 
to  amend  her  notice  of  appeaL  Judgment 
was  entered  for  the  defendant  cm  December 
11,  1917.  A  notice  of  appeal  was  filed  with 
the  clerk  on  January  3, 1918.  It  appears  that 
tbe  plaintiff  and  appellant  Intended  to  per- 
fect her  appeal  In  accordance  with  the  pro- 
Tislons  of  section  9o3a,  Code  of  Civil  Pro- 
cedure, but  neglected  to  file,  within  the  re- 
quired time,  the  notice  to  the  clerk  request- 
ing the  transcript  of  the  testimony,  etc.,  as 
required  by  that  section.  Appellant  contends 
that  she  should  have  been  permitted  Co 
amend  her  notice  of  appeal  so  that  it  would 
embody  this  notice  to  the  derk  requesting 
tiie  transcript 

We  cannot  see  how  the  motion  of  the 
plaintiff  could  have  been  granted.  Tbe  no- 
tice of  appeal  in  the  record  conforms  pre- 
cisely to  the  requirements  of  section  941b, 
Code  of  Civil  Procedure,  -and  required  no 
amendment  whatsoever.  It  could  not  be 
amended  to  Indude  something  entirely'  dis- 
connected from  it.  It  has  been  decided  In 
the  case  of  Lang  t.  Lilley  &  Thurston  Co., 
161  Cal.  295,  119  Pac.  100,  that  the  noUee 
of  appeal  is  not  connected  with  sections 
953a,  953b,  or  953c  of  the  Code  of  Civil  Pro- 
cedure, and  that  these  sections  are  entirely 
Independent  of  sections  941a,  841b,  and  9ilc, 
Code  of  Civil  Procedure.  See,  also,  opinion 
of  Supreme  Court  upon  denying  rehearing 
in  the  case  of  Smith  y.  Jaccard,  20  Cal. 
App.  280,  287,  128  Pac.  1023,  1026;  Garner 
V.  Meizel,  22  Cal.  App.  256,  257,  133  Pac 
1166. 
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As  pointed  out  by  the  respondent,  the  af- 
fidavit filed  by  the  plaintiff  in  support  of 
her  motion  does  not  relate  to  reasons  for 
amending  the  notice  of  appeal,  but  is  merely 
an  explanation  of  why  a  request  to  the 
clerk  for  the  transcript  was  not  filed  In  time. 

The  order  appealed  from  Is  affirmed. 

We  concur:    HAVEN,  J.;   BHITTAIN,  J. 


McCLURE  T.  SOUTHERN  PAO.  CO. 
(Civ.  2636.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  18,  1919.) 

1.  RAII.B0AD8  <e=>348(4)  —  Cbossinq  Acci- 
DBNT— Sufficiency  of  Evidencb— Nkqli- 
OENCE  of  Railboad. 

In  action  for  death  of  an  occupant  of  an 
automobile  struck  by  a  train,  pushed  around 
a  curve  without  the  warning  signals  required 
by  Civ.  Code,  §  486,  and  without  attaching  the 
air  brakes,  evidence  held  to  warrant  a  finding 
that  railroad  was  negligent 

2.  Railboads  «s>350(17)  —  Cbossinq  Ac- 
cident—Qbebtionb  fob  Juby— Failure  to 
Stop,  Look,  and  Listen  —  Contbibdtoby 
Neolioencs. 

Where  a  railroad  track  was  obscured  be- 
cause it  was  constructed  in  a  narrow  cut  and 
was  covered  with  dirt  at  the  crossing,  and  the 
position  of  crossing  sign  \fas  such  that  it  could 
not  be  seen  by  the  occupants  of  an  automobile, 
who  were  strangers  unaware  of  railroad's  ex- 
istence, the  question  whether  their  failure  to 
stop,  look,  and  listen,  constituted  contributory 
negligence  was  for  the  jury. 

3.  Appeal  and  Ebrob  «=9999(1)— Review— 
Vebdict. 

Jury's  conclusion  upon  jury  question  can- 
not be  disturbed  by  Court  of  Appeal. 

4.  Neguoence      ^=>74— Contbibutobt  Nbo- 

UOENCE— EfFOBT   TO    RESCUE   PEBSON    FBOM 

Pebil. 
One  is  not  guilty  of  contributory  negligence 
in  attempting  to  rescue  another  placed  in  peril 
by  the  negligent  act  of  third  person,  unless  he 
acts  with  a  recklessness  unwarranted  by  the 
judgment  of  a  prudent  man. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Louis  W.  Myers,  Judge. 

Action  by  Charles  B.  McClure  as  adminis- 
trator of  the  estate  of  Robert  W.  Guard,  de- 
ceased, against  the  Southern  Pacific  (Com- 
pany. From  judgment  for  plaintiff  and  from 
order  denying  motion  for  new  trial,  defend- 
ant appeals.    Affirmed. 

Henry  T.  Gage,  W.  I.  Foley,  W.  I.  Gilbert, 
and  C.  F.  Cable,  all  of  Los  Angeles,  for  ap- 
pellant. 

John  E.  Blby,  of  Los  Angeles,  for  respond- 
ent 


SHAW,  J.  In  this  action  plaintiff,  as  ad- 
ministrator, sought  to  recover  damages  for 
the  death  of  his  Intestate,  Robert  W.  Guard, 
which  is  alleged  to  have  been  caused  by  the 
negligence  of  defendant  In 'the  maintenance 
of  a  railway  track  over  whl,ch  It  at  the  time 
carelessly  and  negligently  operated  a  train 
which  collided  with  the  deceased  and  an  au- 
tomobile In  which  he  was  traveling.  In  addl« 
tion  to  denials,  the  answer  alleged  contribu- 
tory negligence  on  the  part  of  deceased. 

A  jury  before  which  the  case  was  tried  ren- 
dered a  verdict  In  favor  of  plaintiff,  In  whose 
favor  Judgment  was  entered,  and  from  which, 
and  an  order  denying  defendant's  motion  for 
a  new  trial,  this  appeal  is  prosecuted. 

The  sole  contention  made  in  appellant's 
brief  Is  that  the  evidence  is  insufilcient  to 
justify  the  verdict  of  the  Jury. 

The  accident  occurred  at  a  point  In  that 
part  of  the  city  of  Los  Angeles  known  as 
San  Pedro,  where  defendant's  railway  track 
crosses  Fourteenth  street  at  Its  intersection 
with  a  highway  extending  north  and  south 
known  as  Beacon  street.  The  rallwajr  track, 
following  the  line  of  a  curve  and  over  an 
elevation,  enters  Beacon  street  on  the  east 
side  thereof  at  a  point  north  of  Fourteenth 
street  and  south  of  Thirteenth  street,  the  road- 
bed being  In  a  cut  of  considerable  depth,  and 
Fourteenth  street  crosses  the  track  in  a  like 
cut,  down  to  which  the  surface  of  the  road- 
way of  Beacon  street  leads,  and  from  which 
last-mentioned  street  the  railway  track  was 
not  visible  to  one  traveling  on  Beacon  street 
parallel  to  the  track.  There  were  no  tele- 
graph poles  or  other  structures,  other  than 
a  crossing  sign  placed  on  a  high  bank,  which 
stood  some  25  feet  above  the  surface  of  the 
crossing,  to  Indicate  the  presence  of  the  rail- 
way track  to  those  unacquainted  with  the 
fact.  Fourteenth  street  was  rough  and  bro- 
ken, due  to  work  thereon,  and  recent  rains 
had  washed  the  mud  and  dirt  down  npon  and 
covered  the  track,  not  often  used,  at  the  cross- 
ing. On  the  day  In  question  the  deceased, 
with  a  Mr.  Scherrer,  the  latter's  wife  and 
three  others,  as  gnests  of  Mr.  Scott,  who 
was  driving  the  automobile  In  which  tbey 
were  traveling,  were  out  sight-seeing.  All  of 
them  were  strangers  in  the  vicinity.  Scott 
ur>on  reaching  Thirteenth  street,  turned  east 
thereon  to  Beacon  street,  along  which  he 
drove  south  to  Fourteenth  street,  at  which 
point,  without  stopping  to  look  or  listen,  he 
turned  east  across  the  Intersecting  cut  In 
which  defendant's  railway  track  was  con- 
structed. The  top  of  the  automobile  was  up, 
and,  due  to  its  height  above  the  roadway,  he 
did  not  see  the  crossing  sign,  and,  owing  to 
the  fact  that  the  cut  was  narrow,  the  banks 
high,  and  the  track  covered  with  mud,  nei- 
ther he  nor  any  of  the  party  were  made  aware 
of  the  railway  track  until  he  stopped  his  car 
thereon  with  a  view  of  ascertaining  the  con- 
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ditlon  of  the  road  and  going  back.  At  the 
point  where  he  stopped,  the  railway  track, 
the  existence  of  which  they  then  for  the  first 
time  discovered,  was,  to  the  north,  visible 
for  180  or  200  feet,  and  no  cars  were  In  sight, 
and  nothing  to  indicate  their  approach.  Im- 
mediately thereafter,  attracted  by  the  cries  of 
some  men  to  get  off  the  track,  they  looked 
to  the  north,  and  saw  the  front  car  of  a 
train,  composed  of  IS  flat  cars,  backing  down 
upon  them  at  a  speed  of  four  or  five  miles 
per  hour.  Two  men,  who  were  in  the  front 
car,  yelled  to  them  to  get  off  the  track,  and 
at  the  same  time  signaled  the  engineer  to 
stop  the  train.  Scott  attempted  to  start  his 
auto,  but  by  some  misdirected  eftort  killed 
the  engine,  whereupon,  saying  bis  engine 
was  dead,  he  told  the  members  of  his  party 
to  Jump,  which  advice  all  of  them,  except 
Mrs.  Scherrer,  an  elderly,  stout  woman.  Imme- 
diately acted  upon.  In  attempting  to  get  Mrs. 
Scherrer  out  of  the  car.  Guard  was  struck 
by  the  approaching  flat  car,  and  both  he  and 
Mrs.  Scherrer  received  injuries  alleged  to 
have  caused  their  death.  Owing  to  the 
curved  track  and  hill  over  which  the  train 
was  being  pushed,  the  engine  was  not  at  that 
point  in  sight  of  the  two  men  on  the  ap- 
proaching flat  car,  and  in  order  to  reach  the 
engineer  the  signals  given  by  them  to  stop 
the  train  had  to  be  relayed  by  a  man  some 
fire  or  six  cars  in  front  of  the  engine.  No 
warning  by  bell  or  whistle  was  given,  as  re- 
quired by  section  486,  Civil  Code,  and,  al- 
though the  train  was  equipped  with  air 
brakes,  they  were  not  attached.  Neverthe- 
less, the  engineer  testified  he  could  and  did 
stop  the  train  within  15  or  20  feet  after  re- 
ceiving the  signal  so  to  do.  There  Is  evi- 
dence that  the  man  whose  duty  It  was  under 
the  circumstances  to  receive  and  transmit 
the  signals,  was  sitting  down,  looking  to  the 
west,  and  hence  did  not  get  the  signals  so 
frantically  given  by  the  men  on  the  front 
car,  some  480  feet  distant  from  him.  But 
the  engineer  acted  upon  signals  from  a  by- 
stander near  the  track,  who  witnessed  the 
dangerous  situation  of  the  auto  party,  and 
stopped  the  train  some  30  feet  beyond  the 
point  where  It  collided  with  the  automobile. 
[1]  Prom  all  the  circumstances  surround- 
ing the  case  and  the  foregoing  facts  which 
the  evidence  tended  to  establish  the  Jury 
might  very  properly  have  concluded  that  de- 
fendant was  chargeable  with  negligence;  In- 
deed, counsel  for  appellant  omit  any  serious 
discussion  of  this  point,  but  Insist  that,  for 
the  reason  that  the  railway  tracK  in  Itself 
was  a  warning  of  danger  (Chrlsslng6r  t. 
Soatbem  Pacific  Co.,  109  Cal.  619,  149  Pac. 


175),  and  that  proceeding  to  cross  the  same 
'Without  stopping  to  look  and  listen  constitut- 
ed negligence  not  only  on  the  part  of  Scott, 
the  driver  of  the  automobile,  but  also  of  de- 
ceased. liOftus  V.  Pacific  Electric  Ry.  Co., 
166  Cal.  464,  137  Pac.  34.  Conceding  that  it 
was  the  duty  of  Guard,  notwithstanding  the 
fact  that  he,  as  a  guest  of  Scott,  was  a  pas- 
senger in  the  automobile,  to  exercise  reason- 
able care  for  his  own  safety  (Herbert  r. 
Southern  Pacific  Co.,  121  CaL  227,  53  Pac. 
651 ;  Thompson  v.  Los  Angeles,  etc.,  Ry.  Co., 
165  CaL  748,  134  Pac.  709;  Mlttelsdorfer  v. 
West  Jersey,  etc.,  B.  Co.,  77  N.  J.  Law,  698, 
73  Atl.  538.),  we  are  of  the  opinion  that,  un- 
der the  circumstances  shown,  both  deceased 
and  the  driver  were  excusable  for  not  com- 
plying with  the  rule.  They  were  all  stran- 
gers In  the  vicinity  and  unaware  of  the  exist- 
ence of  the  railway.  There  was  nothing  to 
indicate  its  presence  at  the  crossing.  The 
position  of  the  crossing  sign  was  such  that 
It  could  not  be  seen  by  members  of  the  party. 
The  track,  constructed  within^the  banks  of  a 
narrow  cut,  was,  by  reason  of  the  manner  of 
Its  construction  and  maintenance,  covered 
with  dirt  and  mud  so  that  It  was  not  visible. 
No  warning  by  bell  or  whistle  was  given,  and 
no  train  at  the  time  was  In  sight. 

[2,  3]  Upon  these  facts  and  the  inferences 
to  be  drawn  therefrom,  the  question  as  to 
whether  neglect  to  "stop  and  look  and  listen" 
constituted  contributory  negligence  was  clear- 
ly one  for  the  determination  of  the  Jury,  and 
its  conclusion  thereon  cannot  be  disturbed  by 
this  court  on  review.  It  cannot  be  said  as 
a  matter  of  law  that  a  stranger  traveling  up- 
on a  highway  over  which,  unknown  to  him, 
a  railway  track  crosses,  is,  by  reason  of  his 
failure  to  stop  and  look  and  listen,  guilty  of 
negligence,  where  such  trade  is  obscured  and 
there  is  nothing  to  indicate  its' presence  or 
warn  him  of  Its  existence. 

[4]  'While  concededly  deceased  could  have 
escaped  except  for  his  efforts  to  save  the  life 
of  Mrs.  Scherrer,  it  Is  not  claimed  that  he 
acted  with  a  recklessness  unwarranted  by 
the  Judgment  of  a  prudent  man,  and  It  Is 
only  in  such  case  that  one,  in  attempting  to 
rescue  another  placed  in  peril  by  the  negli- 
gent act  of  a  third  person,  can  be  said  to  be 
guUty  of  contributory  negligence.  Saylor  v. 
Parsons,  122  Iowa,  679,  98  N.  W.  500,  64  L. 
R.  A.  542,  101  Am.  St.  Rep.  283;  Becker  t. 
L.  &  N.  Ry.  Co.,  110  Ky.  474,  61  S.  W.  997, 
53  L.  R.  A.  267,  96  Am.  St.  Bep.  459. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CONRBT,  P.  J.;   JAM|:S,  J. 
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SCHBRRER  v.  SOTJTHBRN  PAC.  CO. 
(Civ.  2637.) 

(District  Covat  of  Appeal,  Second  District,  Di- 
vision 1,  California.     June  18,  1919.) 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Louis  W.  Myers,  Judge. 

Action  by  Jacob  Sdierrer  against  the  South- 
ern Pacific  Company.  From  judgment  render- 
ed and  from  order  denying  motion  for  new  trial 
defendant  appeals.    Affirmed. 

Henry  T.  Gage,  W.  I.  Foley,  W.  L  Gilbert, 
and  G.  F.  Cable,  all  of  Ix>b  Angeles,  for  appel- 
lant. 

John  E.  Biby,  of  Hios  Angeles,  for  respondent 

PER  CURIAM.  Appeal  by  defendant  from 
a  judgment  and  from  an  order  denying  a  mo- 
tion for  new  trial. 

The  plaintiff  sued  to  recover  damages  for  the 
death  of  Leontine  Scherrer,  his  wife,  which  he 
alleged  was  caused  through  the  negligent  acts  of 
defendant  The  wife  was  riding  in  an  automo- 
bile which  was  struck  by  moving  cars  on  a 
track  of  the  defendant  railway  company,  by  rea- 
son of  which  collision  she  suffered  injuries 
which  caused  her  death.  The  questions  argued 
in  the  briefs  in  this  case  are  the  same  as  those 
presented  in  McCluro  v.  Southern  Pacific  Co., 
Civ.  No.  2686,  183  Pac.  248,  which  was  an  ac- 
tion for  damages  growing  out  of  the  same  acci- 
dent It  will  be  unnecessary  to  here  repeat  the 
discussion  of  those  questions,  and  upon  the  au- 
thority of  the  conclusions  expressed  in  the  Mc- 
Clure  Case,  the  judgment  and  order  herein  ap- 
pealed from  are  affirmed. 


RTAN  T.  INTO  CERRO  GORDO  MINING  & 
POWER  CO.  et  aL    (Civ.  2594.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.     June  26,  1919.) 

1.  OoBPOKATions    ®=>52— Residence. 

The  residence  of  a  corporation  is  in  the 
state  under  whose  laws  it  is  incorporated. 

2.  CORPOBATIONS   <S=»666  —  "RESIDENCat"    OF 
FOBEIQN  CORPOBATION— VeNTTK. 

A  foreign  corporation  doing  business  in  Cal- 
ifornia, after  complying  with  Civ.  Code,  §  408, 
docs  not  establish  a  "residence"  in  any  particu- 
lar county,  such  as  is  contemplated  by  the  provi- 
sions of  Code  Civ.  Proc.  relating  to  the  place 
of  trial. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resi- 
dence.] 

3.  CORPOBATIONB     ^=3666— ACTIOKB     AOAINST 

NoNBESiDENta— Statute. 
A  foreign  corporation,  a  nonresident  of  the 
state,  is  not  entitled  to  have  an  action  against 
it  for  personal  injuries  tried  in  the  county 
where  the  injury  occurred ;  Code  Civ.  Proc.  { 
395,  in  so  Uit  as  pertinent,  not  applying  to 
nonresidents,  and  not  limiting  the  rights  of 
plaintiffs  against  nonresidents. 


Appeal  from  Superior  Ck>urt,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

Action  by  H.  S.  Ryan  against  the  Inyo 
Cerro  Gordo  Mining  &  Power  Company,  the 
Cerro  Gordo'  Mines  Company,  and  another. 
From  an  order  denying  a  motion  of  the  Cer- 
ro Gordo  Mines  Company  for  change  of 
venue,  it  appeals.    Affirmed. 

See,  also,  183  Pac.  251. 

F.  J.  Hambly,  of  San  Jose,  S.  E.  Vermilyea, 
of  Lob  Angeles,  and  A.  U.  Swallow,  of  Bishop, 
for  appellant. 

Louis  Oneal,  of  San  Joae,  for  respondent 

LANGDON,  P.  J.  This  Is  an  appeal  from 
an  order  of  the  superior  court  of  the  state 
of  California,  in  and  for  the  county  of  San- 
ta Clara,  denying  the  motion  of  the  defend- 
ant Cerro  Gordo  Mines  (Company  for  a 
change  of  venue  from  Santa  Clara  to  Inyo 
county. 

The  action  was  one  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  arising  out  of  an  al- 
leged accident  occurring  at  the  mining  prop- 
erties of  the  defendant  in  Inyo  county,  Cal. 
Appellant's  motion  was  made  upon  the 
grounds  that  it  was  a  resident  of  Inyo  coun- 
ty and  entitled  to  be  sued  in  said  county, 
and  that  the  cause  of  action  arose  in  Inyo 
county;  also  upon  the  ground  that  the  de- 
fendant Edward  Campbell  was  a  resident  of 
Inyo  county.  Prior  to  the  hearing  of  the 
motion,  the  plaintiff  dismissed  the  action  as 
to  the  defendant  Campbell,^  and  the  record 
presents  but  one  question  for  our  determi- 
nation: Has  the  appellant,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Arizona,  acquired  a  residence  in  the 
county  of  Inyo,  state  of  California?  It  Is 
urged  by  appellant  that  by  reason  of  hifv- 
ing  complied  with  the  provisions  of  section 
408,  Civil  Code  (in  force  at  the  time  of  the 
alleged  injury  and  at  the  time  of  the  mo- 
tion), requiring  a  foreign  corporation  to  file 
a  certified  copy  of  its  articles  of  Incorpora- 
tion with  the  secretary  of  state  and  with 
the  county  clerk  of  the  county  where  Its 
principal  place  of  business  is  located  and 
where  it  owns  property,  appellant  became  a 
resident  of  Inyo  county,  the  county  where 
Its  principal  place  of  business  In  this  state 
is  located,  so  as  to  be  entitled  to  have  this 
action  transferred  to  that  county  for  trial. 

[1,2]  The  residence  of  a  corporation  is  In 
the  state  under  whose  laws  it  is  incorporat- 
ed. 1  Cook  on  Corporations  (7th  Bid.)  |  1, 
p.  3;  section  757,  Id.;  Boyer  v.  Northern  Pac. 
Ry.  Co.,  8  Idaho,  74,  66  Pac.  826,  at  page  827, 
70  L.  R.  A.  691;  Thomas  t.  Placervllle  O. 
Q.  M.  Co.,  66  Cal.  600,  4  Pac.  641;  Rains  v. 
Diamond  Match  Co.,  171  CaL  326,  153  Pac. 
239;  Waechter  v.  Atchison,  etc.,  Ry.  Co.,  10 
Cal.  App.  70,  101  Paa  41;  St  L.  &  S.  F. 
Ry.  C^o.  V.  James,  161  U.  S.  645,  16  Sup.  Ct 
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021,  40  I*  Bd.  802.  A  foreign  corporation 
doing  buElness  in  tbia  state  does  not  estab- 
lish a  residence  in  any  particular  county, 
snch  as  is  contemplated  by  the  provisions  of 
the  Code  of  Civil  Procedure  relating  to  the 
place  of  trial.  Thomas  v.  Plaoerville  6.  Q. 
M.  Ca,  supra;  Waechter  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  supra;  Rains  v.  Diamond 
Match  Co.,  171  CaL  326,  153  Pac.  239. 

Compliance  with  section  408,  Civil  Code, 
does  not  give  a  foreign  corporation  a  resi- 
dence in  this  state,  or  give  it  the  rights  of 
a  domestic  corporation  in  regard  to  the  place 
of  trial  of  actions.  Waechter  v.  Atchison, 
etc.,  Ry.  Co.,  10  Cal.  Aj^.  at  page  74,  101 
Paa  41.  Although  the  language  with  refer- 
ence to  this  question  in  the  last-cited  case  is 
dictum,  the  reasoning  in  the  other  decisions 
dted  herein  clearly  applies  to  this  question. 
In  tlie  case  of  Boyer  v.  Northern  Pac.  Ry. 
Ca,  supra,  the  Supreme  Court  of  Idaho  con- 
sidered almost  precisely  the  same  question. 
In  that  case  the  corporation  designated  an 
agent  for  the  service  of  process  and  its  prin- 
cipal place  of  business  in  the  state,  under 
a  statute  requiring  such  designation,  and 
claimed  that  it  thereby  acquired  a  residence 
at  8U(±L  principal  place  of  business  entitling 
It  to  be  sued  at  the  place  of  its  residence 
under  a  statute  similar  to  our  statute  cov- 
ering the  same  matter.  The  court  held  that 
both  upon  principle  and  authority  private 
corporations  are  residents  of  the  state  in 
which  they  are  created;  that  they  have,  and 
can  have,  but  one  domicile,  the  state  of  their 
birth,  which  is  fixed  by  their  articles  of  in- 
corporation. They  may  migrate  Into  other 
countries  and  Jurisdictions  for  the  purpose 
of  business,  yet  so  far  as  Jurisdiction  of 
courts' is  concerned,  they  are  treated,  both 
by  our  federal  courts  and  by  our  state  courts, 
as  residents  of  the  state  in  which  they  are 
.  created  and  nonresidents  of  other  states. 

In  the  case  of  Jenkins  v.  Cal.  Stage  Co., 
22  Cal.  538,  one  of  the.  cases  relied  upon  by 
appellant,  it  does  not  appear  from  the  opin- 
ion whether  the  court  was  considering  a 
domestic  or  a  foreign  corporation.  The  case 
of  C.  S.  R.  R.  Co.  V.  S.  P.  R.-  B.  Co.,  65  Cal. 
394,  4  Pac.  344,  which  overruled  the  Jenlilns 
Case,  also  does  not  state  whether  the  ques- 
tion under  consideration  related  to  domestic 
or  foreign  corporations,  but  the  language  in 
that  case  is  sufflciently  broad  to  embrace 
both  classes  of  corporations.  However,  the 
case  of  Cobn  v.  Cen.  Pac.  R.  R.  Co.,  71  Cal. 
488,  12  Paa  498,  also  cited  by  appellant,  and 
which  it  urges  reaffirmed  the  Jenkins  Case, 
certainly  only  reaffirms  that  case  in  so  far 
as  it  applies  to  domestic  corporations.  For 
in  the  Cohn  Case,  it  Is  said  that  the  question 
whether  a  domestic  corporation  liad  any  place 
of  residence  in  the  state  where  it  was  en- 
titled, as  a  matter  of  right,  to  a  trial  of  a 
suit  brought  against  it  in  another  count?, 


did  not  necessarily  arise  In  the  case  of  C.  S. 
R  R  Co.  v.  S.  P.  R.  R.  Co.,  supra,  and  there- 
fore that  case  does  not  overrule  the  Jenkins 
Case,  and  that  therefore  the  Cohn  Case  is 
decided  upon  the  authority  of  the  Jenkins 
Case.  It  is  apparent,  then,  that  the  court  in 
construing  the  Jenkins  Case,  and  in  reafBrm- 
ing  it,  limited  the  application  of  this  rule 
to  domestic  corporations. 

As  stated  in  C.  S.  R  R.  Co.  v.  S.  P.  R.  R. 
Co.,  supra,  there  is  no  statute  in  this  state 
defining  the  place  of  residence  of  a  corpora- 
lion.  A  line  of  Judicial  decisions  seems  to 
have  settled  the  matter,  however,  in  regard 
to  domestic  corporations.  With  respect  to 
foreign  corporations,  we  find  no  authority 
for  extending  to  them  the  rule  applied  to 
domestic  corporations. 

[3]  Our  conclusion,  as  above  stated,  also 
settles  the  contention  of  api)ellant  that  it 
is  entitled  to  have  jthe  action  tried  in  Inyo 
county  because  such  county  is  the  place 
where  the  injury  occurred.  If  the  appellant 
is  a  nonresident,  this  contention  Is  without 
merit,  I)ecause  the  case  of  Rains  v.  Diamond 
Match  Co.,  171  CaL  326,  153  Pac.  239,  holds 
that  the  portion  of  section  395,  Code  of  Civ- 
il Procedure,  relied  upon  by  appellant,  does 
not  apply  to  nonresidents,  and  does  not  lim- 
it the  rights  of  a  plaintiff  against  a  non- 
resident. 

The  order  appealed  from  Is  aflSrmed. 

We  concur:    HAVBN,  J.;   BRITTAIN.  3. 


RXAN  V.  INTO  CERRO  GORDO  MINING  & 
POWER  00.  et  al.    (Civ.  2882.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  Cahfomia.     June  26,  1919.) 

1.  Vknub    «=>52(1)   —  Changk  —  CJomvbn- 
iKNCB  OF  Witnesses— DiBOBETioK  or  Coubt. 

In  a  woman's  action  for  personal  injuries 
against  two  mining  companies  and  an  individ- 
ual, denial  of  the  motion  of  one  mining  com- 
pany for  change  of  venue  on  account  of  con- 
venience of  witnesses  and  the  ends  of  justice 
held  not  an  abuse  of  the  discretion  of  the  trial 
court 

2.  APPEAL'  AND   Ebbob  ,(3=>965— Chanoe   of 

VeNUB— CONVENIENOB    Olf    WlTNESSBS— DlS- 

CBBTION  or  COUBT. 
The  granting  or  denial  of  motion  for  change 
of  venue  for  convenience  of  witnesses  will  be 
disturbed  only  when  an  abuse  of  discretion  is 
dear. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  J.  R.  Welch,  Judge. 

Action  by  H.  S.  Ryan  against  the  Inyo  Cer- 
ro  Gordo  Mining  &  Power  Company,  the 
Cerro  Gordo  Mines  Company,  and  another. 
From  an  order  denying  the  motion  of  the 
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Cerro  Gordo  Mines  Company  for  cnange  of 
venue,  it  appeals.    AfSrmed. 
See,  also,  183  Pac.  2S0. 

F.  J.  Hambly,  of  San  Jose,  3-  E.  VermU- 
yea,  of  Los  Angeles,  and  A.  H.  Swallow,  of 
Bishop,  for  appellant. 

Louis  Oneal,  of  San  Jose,  for  respondent. 

LANODON,  P.  J.  This  Is  an  appeal  from 
an  order  of  the  superior  court  of  the  state  of 
Caltfornla,  In  and  for  the  county  of  Santa 
Clara,  denying  the  motion  of  defendant  Cerro 
Gordo  Mines  Company  for  a  change  of  venue 
from  the  county  of  Santa  Clara  to  the  county 
of  Inyo.  Said  motion  was  made  while  an 
appeal  was  pending  from  an  order  denying  a 
similar  motion  of  the  present  appellant  based 
upon  other  grounds.  The  action  was  brought 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  plaintiff  aris- 
ing out  of  an  alleged  accident  occurring  at 
the  mining  properties  of  the  defendant  Cerro 
Gordo  Mines  Company,  in  Inyo  county,  Cal., 
on  July  22,  1916.  Defendant's  motion  was 
made  upon  the  ground  that  the  convenience 
of  witnesses  and  the  ends  of  Justice  would  be 
promoted  by  such  change  In  the  place  of  triaL 

The  evidence  contained  in  the  bill  of  excep- 
tions consists  of  the  complaint  and  answer 
and  affidavits  and  counter  affidavits.  The 
complaint  alleges  that  at  all  the  times  men- 
tipned  therein  the  defendant  companies  were 
in  possession  of  certain  real  property  situated 
In  the  county  of  Inyo,  state  of  California, 
which  property  said  companies  worked  and 
operated  for  mining  purposes;  that  at  all 
times  material  to  this  action  the  defendants 
had  and  maintained  on  said  property,  for  the 
purpose  of  carrying  and  transporting  ore  from 
said  defendants'  slag  dumps  to  their  ore  bins, 
what  is  known  as  a  Jig  back,  consisting  of 
two  wire  cables,  1  inch  In  diameter,  stretched 
over  and  laid  upon  supports  about  15  feet 
from  the  ground  between  said  slag  dumps 
and  ore  bins;  that  said  wire  cables  are  par- 
allel and  formed  a  track  about  30  Inches  in 
width,  upon  and  over  which  said  defendants 
ran  and  operated  a  car  for  the  purpose  of 
carrying  ore  from  said  slag  dumps  to  said 
ore  bins;  that  said  car  is  pulled  and  pro- 
pelled by  means  of  a  %-inch  wire  cable,  one 
end  of  which  is  attached  to  said  car  and  the 
other  end  to  the  drum  of  a  gasoline  engine  be- 
longing to  said  defendants;  that  said  Jig  back 
or  cai>le  track  crosses  over  and  above  the 
public  highway  running  between  the.  towns  of 
Keeler  and  Cerro  Gordo,  in  said  county  of 
Inyo,  which  road  or  highway  is  the  only  pub- 
lic highway  between  said  towns,  and  said  ore 
car  Is  operated  upon  said  track  where  same 
crosses  said  highway;  that  on  July  22,  1916, 
plaintiff  was  riding  on  a  burro  and  traveling 
on  said  public  road  and  it  was  necessary  for 
plaintiff  to  pass  and  travel  over  said  road 
where  said  cable  track  or  Jig  back  crossed 
said  road  as  aforesaid;   that  while  plaintiff 


was  traveling  over  said  road  at  the  point 
where  same  was  crossed  by  said  cable  track, 
and  while  said  defendant  John  Doe  was  in 
charge  of  the  engine  which  propelled  the  ore 
car,  said  defendants  carelessly  and  negligent- 
ly operated  said  engine  and  the  drum  thereof, 
80  that  the  %-lnch  cable  which  was  attached 
to  and  pulled  said  ore  car  became  slack  and 
dropped  from  the  level  of  said  track  down 
upon  plaintiff  with  great  force  and  violence 
causing  serious  injury  to  her.  The  answer 
denies  all  the  material  allegations  of  the  com- 
plaint, and  alleges  that  If  any  Injuries  were 
suffered  by  plaintiff  such  injuries  Were 
caused  by  her  failure  to  exercise  ordinary 
care.  It  thus  appears  that  some  of  the  im- 
portant Issues  are  as  to  the  ownership  ot  the 
machinery  or  appliances  causing  the  alleged 
injury,  the  Character  of  the  place  where  the 
alleged  injury  occurred,  the  negligence  of  the 
plaintiff,  the  negligence  of  the  defendants  in 
operating  the  said  machinery  and  appliances, 
and  the  nature  and  character  of  the  injuries 
to  plaintiff. 

Defendant  and  appellant  sets  out  in  its 
affidavit  the  names  of  33  witnesses,  who  It 
alleges  are  material  and  necessary  witnesses, 
all  of  whom  reside  in  Inyo  county,  the  place 
where  the  cause  of  action  arose,  and  alleges 
that  if  the  trial  is  had  in  said  county  said 
witnesses  will  be  produced  by  the  defendant 
and  appellant;  that  if  the  action  is  tried  in 
Santa  Clara  county  said  witnesses  would 
have  to  travel  over  600  mUes  for  the  trial, 
and  the  loss  of  time  and  expense  incident  to 
said  Journey  would  preclude  their  attendance; 
that  said  witnesses  cannot  and  will  not  attend 
the  trial  if  had  in  Santa  Clara  county,  and 
the  defendant,  in  the  event  of  a  trial  in  Santa 
Clara  county,  would  be  compelled  to  take  dep- 
ositions of  such  witnesses,  and  defendant 
cannot  have  a  fair  trial  under  such  circum-' 
stances;  that  there  are  no  other  witnesses 
residing  outside  of  Inyo  county  by  whom  the 
defendant  can  prove  the  same  facts  which  can 
be  proven  by  said  witnesses.  Defendant  sets 
out  in  detail  the  facts  it  expects  to  prove  by 
said  witnesses,  which  evidence  relate?  to  the 
ownership  of  the  machinery  alleged  to  haye 
caused  the  injury;  that  the  accident  did  not 
occur  upon  any  public  road  or  crossing;  that 
the  machinery  and  appliances  were  being  care- 
fully and  properly  operated  at  the  time  of 
the  alleged  accident;  that  said  machinery 
and  apparatus  were  properly  constructed  and 
were  in  good  working  condition  at  the  time 
of  the  alleged  accident;  that  the  jig  back  was 
perfectly  visible  to  plaintiff  at  the  time  of  the 
accident,  and  that  said  plaintiff  stopped  un- 
der said  machine  at  a  place  where  there  was 
no  highway  or  road  and  at  a  point  more  than 
200  feet  from  where  the  plaintiff  alleges  in 
her  complaint  the  accident  occurred;  that  the 
cable  mentioned  in  the  complaint  did  not  drop 
upon  or  strike  plaintiff  or  drag  her  from  her 
burro;  that  various  persons  saw  plaintiff  im- 
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mediately  after  the  accident  and  observed  her 
closely  and  saw  no  marks,  bruises,  lacera- 
tions, or  other  signs  of  Injury  npon  her  per- 
son; that  certain  persons  saw  plaintiff  daily 
between  July  29,  1918,  and  August  11,  1916, 
and  knew  her  physical  condition,  and  knew 
that  there  were  no  marks  or  bruises  upon  her 
body  during  that  time;  that  the  physician 
who  examined  plaintiff  on  the  afternoon  of 
the  alleged  accident  found  no  marks,  bruises, 
or  contusions  on  her  body  nor  any  evidences 
of  injury  whatsoever;  that  another  physi- 
cian examined  plaintiff  about  ten  days  after 
the  accident  and  found  no  evidences  of  in- 
juries; that  in  furtherance  of  Justice  it  is 
necessary  for  the  Jury  and  court  to  view  the 
place  of  the  alleged  accident,  together  with 
the  Jig  back  and  applianceB,  in  order  that 
they  may  have  a  complete  understanding  of 
the  surrounding  circumstances;  that  the 
place  of  alleged  accident  is  but  a  short  dis- 
tance from  Independence,  the  county  seat  of 
Inyo  county,  where  said  trial  would-  take 
place  if  defendant's  motion  were  granted,  and 
that  the  trip  of  the  Jury  and  court  to  said 
place  could  be  made  at  slight  expense  and  in 
a  single  day. 

Plaintiff,  In  her  counter  affidavit,  denied 
that  convenience  of  witnesses  and  the  fur- 
therance of  Justice  demanded  the  change  of 
place  of  trial,  and  alleged  that  a  large  num- 
ber of  the  witnesses  named  in  the  affidavit 
of  the  defendant  are  employes  of  the  defend- 
ant company  and  the  wives  of  such  employes ; 
that  defendant  has  a  capital  stock  of  $2,- 
000,000,  fully  subscribed  for  and  paid,  and 
Is  well  able  to  bear  the  expense  of  bringing 
said  witnesses  from  Inyo  to  Santa  Clara 
county;  that  the  president  and  leading  coun- 
sel of  defendant  company  reside  in  and  have 
their  offices  in  San  Jose,  county  of  Santa 
Clara,  and  that  the  ownership  of  the  ma- 
chinery and  apparatus  may  be  proven  by  such 
officers;  and  then  plaintiff  names  20  witness- 
es, who  she  alleges  are  material  and  neces- 
sary witnesses  for  the  trial  of  said  action, 
asserting  that  16  of  said  witnesses  reside  in 
Santa  Clara  county  and  that  the  other  wit- 
nesses named  will  be  able  to  attend  the  trial 
if  held  In  Santa  Clara  county  but  not  if  held 
In  Inyo  county ;  that  plaintiff  will  be  unable 
to  secure  the  attendance  of  any  of  these  wit- 
nesses If  the  trial  is  had  in  Inyo  county  and 
win  be  obliged  at  great  expense  to  take  their 
depositions,  and  that  she  cannot  have  a  fair 
trial  if  compelled  to  produce  her  evidence  In 
this  form;  that  plaintiff  has  not  the  finan- 
cial means  either  to  take  her  witnesses  to 
Inyo  county  or  to  take  the  depositions  of  said 
witnesses;  that  there  are  no  other  witnesses 
outside  of  Santa  Clara  county  by  whom  plain- 
tiff can  prove  the  same  facts  which  can  be 
proven  by  said  witnesses;  that  plaintiff  ex- 
pects to  prove  by  certain  of -said  witnesses 
that  the  place  where  the  accident  occurred 
was  at  the  time  a  public  road  and  has  been 


so  used  for  many  years  prior  to  the  date  of 
the  accident;  that  the  plaintiff  was  on  said 
highway  at  the  time  of  the  accident;  that 
certain  of  said  witnesses  will  testify  as  to 
the  serious  Injuries  sustained  by  plaintiff, 
having  seen  her  immediately  after  said  ac- 
cident and  for  a  number  of  days  following 
sold  accident;  that  one  of  said  witnesses  is 
over  the  age  of  70  years  and  is  not  physically 
strong  enough  to  go  to  Inyo  county,  and  that 
such  witness  will  testify  that  the  place  where 
the  accident  occurred  has  been  a  public  high- 
way to  her  own  knowledge  from  1878  to  1914, 
and  that  during  all  of  said  time  the  said  road 
was  used  as  a  public  highway  by  the  defend- 
ant and  its  predecessors  in  interest;  that 
certain  other  witnesses  named  will  testify 
as  to  the  previous  negligent  operation  of  said 
machinery,  etc.;  that  it  will  not  be  proper 
nor  in  furtherance  of  Justice  for  the  Jury 
and  court  to  view  the  place  where  the  ac- 
cident occurred,  because  of  the  fact  that  since 
said  accident  occurred  said  defendants  have 
obstructed  said  highway  and  have  moved  said 
Jig  back  and  Iiave  erected  a  large  store  build- 
ing across  said  road,  and  a  view  of  said 
premises  as  they  now  stand  would  not  be  of 
any  assistance  to  said  court  and  Jury;  and, 
furthermore,  0iat  the  place  where  the  acci- 
dent occurred  Is  over  35  miles  from  the  coun- 
ty seat  of  Inyo  county,  and  that  it  would  take 
said  court  and  Jury  two  days  to  make  the 
trip  thereto.  Plaintiff  later  fllal  a  supple- 
mental affidavit  giving  the  names  of  about 
25  other  witnesses,  who  it  is  alleged  are 
material  and  necessary  witnesses  and  who 
are  residents  of  Santa  Clara  county;  and  It 
is  alleged  that  some  of  these  witnesses  will 
testify  to  the  fact  that  the  place  where  the 
injury  occurred  was  for  many  years  immedi- 
ately prior  to  the  accident  a  public  road  and 
was  used  for  the  defendant  companies  and 
by  all  of  the  residents  of  the  town  of  Cerro 
Gordo  during  said  time  as  a  public  road,  and 
that  the  other  witnesses  will  testify  as  to  the 
Injuries  of  the  plaintiff. 

[1,  2]  Without  going  into  a  detailed  discus- 
sion of  the  materiality  and  admissibility  of  the 
evidence  alleged  by  each  party  to  this  con- 
troversy to  be  proper  and  available  in  support 
of  the  respective  allegations  of  the  complaint 
and  answer,  it  would  appear  from  the  fore- 
going broad  outlhie  of  the  contents  of  the 
affidavits  that  the  equities  of  the  parties  in 
regard  to  the  convenience  of  witnesses  are 
probably  rather  closely  balanced.  This  cer- 
tainly cannot  be  said  to  be  a  case  where  the 
trial  court  has  exceeded  the  bounds  of  rea- 
son, all  the  circumstances  before  it  being  con- 
sidered, which  is  the  definition  given  by  our 
gupreme  Court  in  the  case  of  Sharon  y. 
Sharon,  75  Cat  1,  48, 16  Pac.  345,  of  an  abuse 
of  legal  discretion.  The  granting  of  a  motion 
for  a  change  of  venue  upon  the  ground  of 
the  convenience  of  witnesses  rests  largely  in 
the  discretion  of  the  trial  Judge,  and  orders 
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upon  snch  motions  will  only  be  disturbed 
when  the  abuse  of  discretion  is  clear.  Pas- 
coe  T.  Baker,  168  Cal.  ^S2,  at  235,  110  Paa 
81B;  Tait  ▼.  Midway  Field  Oil  Co.,  28  OaL 
App.  107,  109,  161  Pac.  378;  Bird  v.  Utlca 
Gold  Mining  Co.,  2  Cal.  App.  672,  86  Pac.  509. 
The  order  appealed  from  is  affirmed. 

We  concur:    HAVEN,  J.;   BRITTAIN,  J. 


WALBBRG  V.  UNDERWOOD  et  aL 
(Civ.  2914.) 

(District  Court  of  Appeal,  Second  District,  Di- 
yision   2,   California.     June  20,   1919.) 

1.  Evidence  <8=»135(1)— Simixab  Subsequent 
Tbanbaction. 

In  an  action  in  equity  by  a  stockliolder  to 
enjoin  execution  and  set  aside  a  judgment  in 
favor  of  an  individual  defendant  against  the 
company,  the  judgment  being  claimed  to  have 
been  obtained  by  fraud  and  coUnBion  between 
the  individual  defendants  and  the  directors  of 
the  company,  having  been  obtained  by  one  in- 
dividual defendant  as  assignee  of  a  claim  of 
salary  of  the  other,  a  director  and  the  president 
of  the  company,  evidence  of  a  subsequent  trans- 
action whereby  the  directors  of  the  company 
fraudulently  endeavored  to  profit  by  a  sale  of 
the  company's  property  on  execution  held  inad- 
missible to,  show  fraud  in  the  transactions 
leading  np  to  the  judgment. 

2.  Evidence  <S=>135(1)  —  Subboundino  AHD 
Subsequent  Cibcumstances. 

The  surrounding  facts  and  .  circumstances 
may  be  liberally  used  in  determining  fraud, 
and  subsequent  conduct  and  declarations  of 
the  parties  may  be  shown  in  evidence  of  ante- 
cedent fraud  if  they  are  snch  as  are  related  to 
the  principal  transaction  so  that  a  logical  and 
legal  inference  may  be  drawn. 

3.  Appeal    and    Ebbob    <S=>757(3)— Bbiifs— 
Explobation  of  Tbanscbipt. 

Under  the  rule  of  Code  Civ.  Proc.  (  963c, 
where  an  appeal  is  taken  under  the  idterna- 
tive  method  with  a  typewritten  transcript  of 
289  pages,  the  District  Court  of  Appeal  should 
not  be  expected  to  explore,  unaided  by  a  state- 
ment in  the  briefs,  such  a  volume  of  evidence 
to  determine  whether  a  finding  of  fact  by  the 
trial  court  was  supported  by  evidence. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty ;  M.  T.  Farmer,  Judge. 

Action  by  Carl  A.  Walberg,  snlng  in  behalf 
of  himself  and  for  all  other  stockholders  and 
creditors  of  the  corporation  defendant,  against 
Charles  D.  Underwood,  the  Valley  View 
Mines  Company,  a  corporation,  and  others. 
From  Judgment  for  defendants,  plaintiff  ai>- 
peals.    Affirmed. 

See,  also,  180  Pac.  55. 


Charles  J.  Kelly,  of  Los  Angeles,  for  ap- 
pellant. 

Stahl  &  Sayles,  of  IJos  Angeles,  and  Kaye 
&  Siemon,  Boyce  R.  Fitzgerald,  and  Erwin  W. 
Owen,  all  of  Bakersfleld,  for  respondent  Un- 
derwood. 

SLOANE,"  J.  This  Is  an  action  In  equity 
brought  by  the  plaintifF,  a  stockholder  In 
the  Valley  View  Mines  Company,  to  enjoin 
execution  and  set  aside  a  Judgment  In  favor 
of  defendant  Underwood  against  said  com- 
pany. The  Judgment  is  claimed  to  have  been 
obtained  by  fraud  and  collusion  on  the  part 
of  and  between  the  defendants  Underwood 
and  Brown  and  the  directors  of  said  defendant 
company.  The  Judgment  was  obtained  by 
Underwood  as  assignee  of  a  claim  of  salary 
of  Brown,  who  was  a  director  and  the  presi- 
dent of  defendant  company. 

On  the  trial  of  the  case  In  the  superior 
court  of  Kern  county  the  court  found  against 
all  of  the  allegations  of  fraud,  collusion,  and 
unfairness  in  the  matters  on  which  the  action 
was  predicated,  and  denied  the  relief  de- 
manded by  plaintiff. 

There  Is  no  question  raised  as  to  the  suffi- 
ciency of  the  evidence  admitted  on  the  trial 
to  support  the  findings  and  Judgment  The 
only  error  assigned  on  this  appeal  is  the  ac- 
tion of  the  court  in  sustaining  objections,  and 
denying  plaintiff's  offer  to  produce  certain 
evidence. 

[1]  The  purport  of  the  proposed  evidence, 
as  nearly  as  we  can  gather  from  the  general 
discussion  between  court  and  counsel,  appear- 
ing In  the  record,  was  to  show  that  subse- 
quent to  the  entry  of  the  Judgment  In  ques- 
tion some  sort  of  a  collusive  arrangement  was 
entered  into  between  the  defendant  Brown 
and  other  directors  of  the  Judgment  debtor 
corporation  to  sell  the  property  of  the  corpo- 
ration, which  was  subject  to  levy  under  the 
Judgment,  in  such  a  manner  nfid  for  snch  a 
price  that  the  directors  would  participate  in 
the  proceeds  of  the  sale.  It  is  conceded  that 
this  alleged  transaction  was  entirely  subse- 
quoit  to  the  cause  of  acttcm  sued  on,  which 
was  charged  as  a  fraudulent  combination  of 
the  plaintiff  and  the  directors  in  obtaining 
the  Judgment  which  the  action  seeks  to  va- 
cate for  the  fraud.  But  appellant's  conten- 
tion, in  offering  this  evidence,  was  that  the 
evidence  of  a  participation  by  the  directors 
In  a  subsequent  fraudulent  effort  to  profit  by 
a  sale  of  the  property  of  the  corporation 
would  tend  to  prove  that  their  connection 
with  the  transactions  leading  up  to  the  Judg- 
ment was  also  fraudulent.  The  court  prop- 
erly sustained  objections  to  certain  questions 
prc^Munded  to  plaintiff's  witness  on  this 
point,  on  the  ground  that  they  called  for 
hearsay  testimony,  and  denied  the  general 
offer  of  proof  on  Oie  theory  outlined,  on  the 
ground  that  the  transaction  referred  to  was 
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entirely  Independent  .of,  and  subsequent  and 
Irrelevant  to,  the  attack  on  the  jndgmoit  It- 
self. 

Stated  In  Its  strongest  light,  the  offer  made 
by  appellant  may  be  pnt  in  the  following 
words: 

"We  offer  to  show  that  after  this  judgment, 
which  wc  allege  was  fraudulently  procured  was 
entered,  Brown,  the  assignor  of  the  claim  on 
which  the  judgment  was  predicated,  attempted 
to  make  a  sale  of  the  property  of  ike  corpora- 
tion through  the  directors.  We  will  show  that 
Brown  was  the  agent  for  this  purpose.  When 
Mr.  Baldwin  discovered  that  the  sale  was  go- 
ing through,  and  that  the  directors,  or  some  of 
them,  were  profiting  to  the  extent  of  $100,000— 
reporting  a  sale  for  $50,000,  whereas  it  was 
in  fact  made  for  $150,000— that  he  then  stopped 
the  sale;  that  the  sale  was  stopped,  and  the 
defendant  Brown  said  he  had  this  judgment  up 
here  and  that  he  could  go  up  and  sell  the  prop- 
erty under  the  judgment,  and  then  would  have 
the  sale  of  the  property  tiiat  he  had  made  under 
the  contract." 

Counsel  for  appellant  stated  that  this  otTer 
of  proof  of  subsequent  acts  of  defendants  was 
made  as  tending  to  support  the  allegations  of 
fraud  and  collusion  in  the  procurement  of  the 
Judgment  in  question. 

The  court  sustained  the  objection  to  the 
offer  on  the  ground  that  the  transactions 
referred  to  were  Immaterial  and  independent 
matters,  occurring  subsequent  to  the  Judg- 
ment in  controversy,  and  having  no  connec- 
tion with  the  Judgment  or  the  claim  on  which 
It  was  obtained.  We  thlnli  the  trial  Judge 
was  right  in  this  rullag. 

There  was  nothing  In  the  offer  tending  in 
any  way  to  connect  the  subsequent  alleged  at- 
tempts of  Brown  and  other  directors  of  the 
corporation  to  sell  the  corporation's  property, 
with  this  Judgment.  If  It  appeared  that  such 
action  on  the  part  of  the  directors  was  in  any 
way  necessary  to  the  collection  of  the  Judg- 
ment, it  might  be  assumed  that  Brown  still 
bad  some  interest  in  the  claim  he  had  as- 
signed to  nnder\^opd,  and  that  he  and  other 
directors  of  the  corporation  were  conniving 
to  convert  it  into  cash.  But  Underwood  (and 
Brown,  if  be  was  still  Interested  in  it)  had 
this  Judgment,  and  could  proceed  to  sell  at 
execution  sale,  and  If  the  property  was  worth 
$150,000,  or  even  $50,000,  would  have  no 
difSculty  in  ,  realizing  the  amount  of  the 
claim.  In  fact.  It  would  appear  from  appel- 
lant's statement  that  this  subsequent  trans- 
action was  entirely  Independent  of  the  Judg- 
ment. It  was  only  after  it  bad  been  blocked 
in  some  way  by  the  witness  Raymond  that 
Brown  is  claimed  to  have  referred  to  the 
Judgment  by  the  declaration  that  he  could 
sell  under  the  Judgment  and  then  could  make 
the  sale  that  bad  been  agreed  to  under  the 
alleged  contract 

Assuming  the  proof  offered  was  to  have 
been  such  as  is  for  the  first  time  specifically 
indicated  by  appellant's  reply  brief,  namely. 


a  contract  between  Brown  and  Gordon,  two 
of  the  directors  of  tlie  mining  corporation,  to 
sell  the  mining  claims  of  the  corporation  to  a 
Mrs.  Eaton  for  $50,000,  and  a  contract  be- 
tween Brown  and  Mrs.  Eaton  and  a  third 
party  not  named  in  this  action,  whereby  the 
profits  of  a  resale  of  the  same  property  for 
$150,000  was  to  be  divided  between  them,  it 
does  not  appear  In  any  way  how  such  trans- 
action could  be  in  aid  of  or  grow  out  of  the 
transaction  culminating  in  the  alleged  fraud- 
ulent Judgment.  In  other  words,  this  subse- 
quent transaction  could  have  been  Just  as 
well  carried  out  entirely  without  reference  to 
the  Judgment,  and  tbe  Judgment  Just  as  well 
collected  without  the  contract  of  sale.  Nei- 
ther Is  it,  if  tbe  facts  indicated  were  proved, 
a  fraud  of  such  a  similar  character  as  would 
raise  a  presumption  of  fraudulent  Intent  of 
the  parties  in  the  matter  leading  up  to  the 
Judgment. 

[2]  Appellant  correctly  states  the  rule  that 
the  surrounding  facts  and  circumstances  may 
be  liberally  used  In  determining  fraud,  and 
that  subsequent  conduct  and  declarations  of 
the  parties  may  be  shown  In  evidence  of  ante- 
cedent fraud.  Butler  v.  Ck)Ulns,  12  Cal.  457. 
But  the  circumstances  must  be  such  as  are 
related  to  tbe  principal  transaction,  and  from 
which  a  logical  and  legal  inference  may  be 
drawn  as  to  the  nature  and  quality  of  the  act 
under  Investigation.  A  defendcmt  cannot  be 
convicted  of  two  Independent  offenses,  even 
though  occurring  against  the  same  person 
and  at  approximately  the  same  time,  by  prov- 
ing him  guilty  of  one,  and  Inferring  his  guilt 
as  to  the  other.  This  would  be  equivalent  to 
offering  evidence  of  his  bad  reputation  for 
honesty  and  Integrity  as  proof  that  he  had 
committed  some  specific  wrong.  Under  no 
circumstances  would  It  be  permissible  to  es- 
tablish fraud  in  a  prior  transaction,  which 
was  honest  on  Its  face,  by  showing  fraud  In 
subsequent  transactions.  At  best,  such  evi- 
dence could  only  be  used  in  corroboration 
after  a  reasonable  foundation  had  been  laid. 

[S]  The  oourt  here  found  from  the  evi- 
dence before  it  that  the  transaction  com- 
plained of  was  regular  and  free  from  fraud 
or  collusion  on  tbe  part  of  defendants;  and 
there  is  no  record  In  the  printed  briefs  to 
show  what,  If  any,  evidence  was  before  the 
court  to  raise  even  a  presumption  of  fraud. 
This  appeal  was  taken  under  the  alternative 
method,  with  a  typewritten  transcript  of  289 
pages.  Under  the  rule  of  section  953c,  Ck>de 
of  Civil  Procedure,  we  should  not  be  expected 
to  explore,  unaided  by  counsel,  such  a  volume 
of  evidence  for  the  material  necessary  for  a 
decision.  But,  independent  of  this  consider- 
ation, we  do  not  think  the  evidence  offered 
was  relevant  or  competent. 

The  Judgment  Is  affirmed. 

We  concur:  FIKLATSON,  P.  J.;  THOM- 
AS, J. 
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TRADERS'  BANK  OP  LOS  ANGELES  v. 
WILCOX.  (Civ.  2137.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    June  28,  1919.) 

1.  PLBOaES  <8=356(1)  —  Saik  by  Plbdoeb— 
Statute— Waiver. 

The  provisions  of  Civ.  Code,  $  3006,  as  to 
a  sale  of  securities  by  the  pledgee,  were  design- 
ed for  the  benefit  of  the  pledgor,  and  may  be 
waived  by  him. 

2.  Pledges  ®=>56(1)— Goixection   or   Col- 

I.ATBBAIr-DECBEE   OF    SAtE. 

The  pledgee  of  commercial  paper  pledged 
as  collateral  is  bound  to  collect,  and,  if  neces- 
sary, to  sue  upon  it  as  and  when  it  falls  due, 
and  apply  it  on  the  debt  secured;  and,  in  the 
absence  of  compelling  reasons,  a  court  of  equity 
will  not  decree  the  sale  of  such  pledged  collater- 
al before  its  maturity ;  the  right  to  collect  the 
debt  pledged  when  it  falls  due  and  to  sue  there- 
for, if  necessary,  being  an  adequate  legal  rem- 
edy. 

8.  Plsdoes  9=>56(1)— Evidekces  or  Debt  — 
Sale— Statutes. 
Both  under  the  common  law  and  Civ.  Code, 
SI  3006,  3011,  where  personal  evidences  of  in- 
debtedness are  pledged  as  collateral  security, 
no  right  is  created  in  the  pledgee,  in  the  absence 
of  express  agreement,  to  personally  cause  a  sale 
of  the  security,  and  he  is  entitled  to  equitable 
relief  and  an  order  for  judicial  sale  only  when 
there  are  special  conditions  shown  not  in  the 
contemplation  of  the  parties  when  the  contract 
was  made,  and  imposing  additional  hardship 
on  the  pledgee  if  required  to  rely  on  collection 
at  maturity. 

4  Pledoes  €=>55— Action  bt  Pledqee— Re- 
covery OF  Debt. 
A  pledgee  may  bring  an  action  at  law  and 
recover  the  amount  of  his  debt  from  his  debtor 
by  independent  suit  for  personal  judgment  with- 
out selling  or  foreclosing  the  pledge,  and  is  en- 
titled to  the  same  relief  where  he  has  sought  to 
procure  a  sale  of  the  pledge  by- judicial  process, 
but  has  failed  because  the  pledge  is  commercial 
paper  and  not  salable. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  Shenk,  Judge. 

Action  by  the  Traders'  Bank  of  Los  An- 
geles, a  corporation,  against  W.  W.  Wilcox. 
From  the  judgment,  plaintiff  appeals.  Re- 
versed, and  trial  court  directed  to  enter  Judg- 
ment for  plaintiff. 

J.  W.  McKinley,  of  Los  Angeles,  for  ai>- 
pellant. 

,   Barstow,  Beach  &  Rohe,  of  Los  Angeles, 
for  respondent 

THOMAS,  J.  This  is  an  action  brought  to 
foreclose  defendant's  equity  of  redemption 
In  a  note,  copy  of  which  is  set  out  In  plain- 
tiff's complaint,  which  was  pledged  by  de- 
fendant to  plaintiff  as  security  for  the  pay- 
ment of  defendant's  note  for  $2,0<X),  which  Is 


also  set  out  in  plaintiff's  complaint,  and  up- 
on which  default  was  made  by  defendant  in 
payment  according  to  Its  terms.  The  appeal 
Is  taken  by  plaintiff  from  the  judgment,  upon 
the  Judgment  roll  alone. 

By  the  briefs  on  file  In  this  case  in  this 
court  It  Is  made  to  appear  that  the  only  ques- 
tion here  Is  as  to  whether  plaintiff  is  entitled 
to  foreclose  against  defendant  and  procure  a 
Judicial  sale  of  the  note  pledged  with  it,  or 
is  obliged  to  wait  the  maturity  of  the  pledged 
note  and  then  collect  the  same-  from  the 
makers. 

Counsel  for  respondent  contend,  and  the 
court  found,  that  appellant  held  said  collat- 
eral note  under  the  terms  of  section  3006  of 
the  CUil  Code,  and.  It  being  so  held,  that  ap- 
pellant was  not  entitled  to  foreclose  against 
respondent  and  procure  a  judicial  sale  of  the 
note  pledged  with  it ;  while  appellant  insists 
that  the  provisions  of  section  3406  of  the 
Civil  Code  only  apply  to  sale  by  the  pledgee 
himself,  and  in  no  way  affects  the  goieral 
rule  that  appellant  Is  entitled  to  enforce  an 
obligation  In  accordance  with  Its  terms,  and 
to  procure  a  decree  of  foreclosure  of  the 
equity  of  redemption  of  any  property  which 
has  been  placed  in  Its  hands  as  security. 
Appellant  further  insists  that  the  provision 
of  section  3011  of  the  Civil  Code  is  not  to 
be  given  the  strict  construction  contended 
for  by  respondent,  and  is  not  only  applicable 
to  cases  in  whldi  the  pledgee  would  have  the 
right,  without  court  procedure,  to  make  a 
sale  of  the  pledged  property,  but  is  intended 
to  apply  to  all  cases  in  which  property  Is 
pledged;  that  this  is  the  plain  and  reason- 
able interpretation  of  the  section  by  Itself; 
that  in  the  absence  of  any  provision  of  the 
Civil  Code  upon  the  subject  the  plaintiff 
would  have,  as  it  still  has,  an  equitable  right 
to  foreclose  the  security  given  by  defendants 
for  the  performance  of  the  express  obliga- 
tions of  his  note,  the  payment  of  which  was, 
at  the  time  of  the  commencement  of  this  Ac- 
tion, ever  since  has  been,  and  now  la,  In  de- 
fault; that  section  3011  Is  apparently  ap- 
plicable to  any  pledge,  and  simply  recognizes 
the  right  of  any  pledgee  to  foreclose  the 
right  of  redemption  by  Judicial  sale;  that 
the  court  has  always  had  this  power,  from 
the  very  earliest  time,  as  shown  by  the  sec- 
tions in  the  Practice  Act  and  decisions  by 
the  courts  In  two  different  cases  under  that 
section;  and  that  the  Code  has  not  changed 
this  power  of  the  court  by  section  3006  of  the 
Civil  Code,  which  refers  to  another  matter, 
but,  on  the  contrary,  that  section  3011  of 
the  same  Code  expressly  gives  the  court  this 
power.  In  other  words,  appellant's  conten- 
tion, briefly  put.  Is  that  the  remedy  provided 
by  the  latter  section  is  cumulative,  and  that 
it  Is  not  limited  to  the  remedy  provided  by 
section  3006;  but,  while  it  may  use  that.  It 
can  also  Invoke  the  procedure  provided  by 
section  3011,  supra. 


£s3For  other  cases  see  same  topic  and  KBT-NUMBEB  in  all  Ker-Nuqibered  Digests  an3  Indexes 
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[1]  We  are  not  able  to  agree  with  appel- 
laut's  contention  here.  Section  3006,  supra, 
in  our  Judgment  settles  tbis  phase  of  the 
case.  The  provisions  of  this  section  were 
designed,  we  think,  for  the  benefit  of  the 
pledgor,  and  may  be  waived  by  him.  We  find 
nothing,  however.  In  the  record  here  showing 
any  such  waiver.  The  pledgor  being  himself 
the  respondent  here,  appellant,  we  thlnlc.  Is 
bound  to  a  strict  compliance  with  the  terms 
of  this  section. 

[2]  There  can,  we  think,  be  no  doubt  that, 
prior  to  the  Oodes,  where  the  contract  did 
not  expressly  give  the  pledgee  the  right  to 
sell  or  foreclose  commercial  paper  pledged 
as  collateral,  a  court  of  equity  would  not  or- 
der a  Judicial  sale  of  the  security  save  under 
special  circumstances.  Such  security  baa 
no  market  value.  It  Is  presumed  to  be  not 
readily  marketable,  and  generally  must  be 
sold  at  a  sacrifice.  Hence  its  sale,  whether 
by  the  pledgee  or  by  the  sheriff  under  judg- 
ment of  a  court,  may  not  bring  a  fair  price. 
The  general  rule  Is  that  the  pledgee  Is  bound 
to  collect,  and,  if  necessary,  sue  upon,  the 
collateral  as  and  when  it  falls  due,  and  apply 
It  upon  the  debt  secured.  Jones  on  (Collateral 
Securities,  t  851.  '  There  is  therefore  ordi- 
narily no  reason  why  the  pledgor  should  be 
compelled  to  snfFer  the  loss  consequent  upon 
a  sale  of  the  collateral  at  a  sacrifice.  In 
oar  <^lnlon,  the  most  compelling  reason  why 
..'  court  of  equity  will  not  decree  the  sale  of 
such  collateral,  in  the  absence  of  special  cir- 
cumstances, is  that,  ordinarily,  the  pledgee 
or  principal  debtor  has  an  adequate  remedy 
at  law.  That  is  to  say,  the  principal  debt- 
or may,  and,  Indeed,  is  In  duty  bound  to, 
collect  the  debt  pledged  as  collateral  as  and 
when  It  falls  due,  and  bring  suit  therefor  If 
necessary.  This  right  to  collect  the  debt 
pledged  as  security  affords,  as  a  rule,  a  com- 
plete and  adequate  legal  remedy;  and  for 
this  reason  there  Is  no  reason  for  the  inter- 
position of  equity.  Whltteker  v.  Charleston 
Gas  Ck>.,  16  W.  Va.  717,  722.  See.  also,  Bldi- 
ardson  v.  Ashby,  132  Mo.  238,  33  S.  W.  806; 
Cleghom  v.  Minnesota  Title,  etc.,  Co.,  57 
Minn.  341,  50  N.  W.  320,  47  Am.  St.  Rep.  615; 
Donohoe  v.  Gamble,  38  Cal.  354,  99  Am.  Dec. 
399.  Special  circumstances  such  as  will  be 
held  sufficient  to  take  a  case  out  of  the  gen- 
eral rule  and  Justify  the  interposition  of  a 
court  of  equity  to  decree  a  Judicial  sale  of 
notes  or  other  evidence  of  indebtedness  pledg- 
ed as  collateral  security,  exist  where  the 
pledgor  is  Insolvent  and  the  collateral  note 
has  many  years  to  run  after  the  maturity  of 
the  principal  debt  (Cleghorn  v.  Minnesota 
Title,  etc.,  Ck).,  supra),  or  where  the  principal 
debtor  is  a  nonresident  and  has  no  property 
within  the  Jurisdiction  of  the  forum  (Dono- 
boe  V.  Gamble,  supra).  No  circumstance  of 
a  special  or  peculiar  nature,  such  a;9  would 
Justify  a  court  of  equity  in  ordering  a  Judi- 
cial sale,  has  been  pleaded  or  shown  in  this 
action. 

183  P.— 17 


[J]  We  think,  therefore,  that  the  correct 
interpretation  of  the  rule,  both  under  the 
common  law  and  the  Code,  is  that,  where 
personal  evidences  of  indebtedness  are  pledg- 
ed as  collateral  security,  no  right  is  created 
in  the  pledgee,  in  the  absaice  of  express 
agreement,  to  personally  cause  a  sale  of  the 
securities;  and  that  he  is  mily  entitled  to 
equitable  relief  and  an  order  for  Judicial  sale 
when  there  are  special  conditions  shown 
which  were  not  in  the  contemplation  of  the 
parties  when  the  contract  was  made,  and 
which  would'  impose  additional  hardships 
on  the  pledgee  if  he  was  required  to  rely 
upon  the  collection  of  the  collateral  debts  at 
their  maturity. 

Sections  3000-8005  of  the  Civil  Code  pro- 
vide that  when  the  performance  of  an  act  for 
which  a  pledge  is  given  is  due,  the  pledgee 
may  collect  the  same  by  a  sale  of  the  prop- 
erty pledged,  "subject  to  the  rules  and  ex- 
ceptions thereinafter  prescribed,"  and  fur- 
ther direct  the  manner  and  conditions  under 
which  such  sale  shall  be  made.  Section  3006 
states  what  is  excepted  from  the  right  to  sell, 
as  follows: 

"A  pledgee  cannot  sell  any  evidence  of  debt 
pledged  to  him  except  the  obligations  of  govern- 
ments, states,  or  corporations ;  but  he  may  col- 
lect the  same  when  due." 

This  is  conclusive  of  the  whole  matter, 
unless  section  3011  enlarges  the  pledgee's 
remedy  with  regard  to  this  class  of  securi- 
ties.   It  provides  that —  < 

"Instead  of  selling  property  pledged,  as  here- 
inbefore provided,  a  pledgee  may  foreclose  the 
right  of  redemption  by  a  judicial  sale  under 
the  direction  of  a  competent  court." 

There  are  two  reasons  within  the  terms 
of  the  statute  itself  why  we  think  the  section 
last  dted  does  not  apply  to  ordinary  com- 
mercial paper.  First,  section  3006,  in  for- 
bidding such  sale  by  the  pledgee,  goes  on  to 
point  out  bow  he  may  realize  on  his  security 
by  the  clause,  "but  be  may  collect  the  same 
when  due";  and,  second,  section  3011,  in 
authorizing  equitable  foreclosure  and  Judi- 
cial sale  of  property  pledged  "as  hereinbefore 
provided,"  limits  its  application  to  the  char- 
acter of  pledges  which  are  thereinbefore,  by 
the  sections  above  cited,  permitted  to  be  sold. 
In  other  words,  it  provides  an  alternative 
method  of  selling  pledges  other  than  evidence 
es  of  Indebtedness.  It  may  be  conceded  that 
this  latter  reference  is  not  conclusive,  as  the 
section,  so  far  as  its  wording  is  concerned, 
mlgbt  be  open  to  the  construction  contended 
for  by  appellant;  but,  in  our  opinion,  there 
la  no  legal  escape  from  the  conclusion  that 
the  denial  of  right  to  sell  such  securities  in 
section  3006,  coupled  vrith  the  provision,  "but 
he  may  collect  the  same  when  due,"  was  in- 
tended to  provide  an  exclusive  remedy,  in 
the  absence  of  some  special  claim  to  equi- 
table relief  such  as  might  arise  under  any 


Digitized  by 


Google 


258 


183  PACII'IC  BEPORTBB 


(CaL 


contract.  Although  there  has  been  no  direct 
Judicial  construction  of  these  Code  provisions 
In  this  state,  as  to  this  limitation  of  section 
'3011,  the  interpretation  here  presented  seems 
to  be  suggested  by  practically  every  reference 
we  have  found  to  section  3006  In  the  Cali- 
fornia decisions.  In  McArthur  v.  Magee,  114 
Gal.  126,  45  Pac.  1068,  the  court  says: 

"It  need  only  be  pointed  out  that  by  section 
3006  of  the  Cfnl  Code  a  pledgee  is  forbidden  to 
sell  any  evidence  of  debt  pledged  to  bim,  bat 
his  right  is  limited  to  collecting  the  same  when 
due" 

— and  to  the  same  effect  In  other  decisions. 
Gault  V.  Wlens,  32  Cal.  App.  1,  161  Pac.  996; 
Woolf  V.  Clark,  17  Cal.  App.  696,  121  Pac. 
407 ;  Frese  v.  Mutual  Life  Insurance  Co.,  11 
Cal.  App.  387, 105  Pac.  265 ;  Hunt  v.  GlasseU, 
80  Cal.  App.  676,  159  Pac.  227;  Kelly  v.  Mat- 
lock, 85  Cal.  122,  24  Pac.  642. 

We  And  the  same  limitation  recognized 
generally,  whether  under  statutory  provi- 
sions or  the  common-law  rule  governing 
pledges  of  this  character.  The  commonly  ac- 
cepted rule  Is  stated  In  Jones  on  Collateral 
Securities,  $  651,  as  follows: 

"A  pledgee  of  commercial  paper  as  collateral 
security  cannot,  in  the  absence  of  special  au- 
thority for  that  purpose,  sell  it  upon  the  non- 
payment of  the  debt  upon  notice  to  the  pledgor, 
either  at  public  or  private  sale,  but  he  is  bound 
to  hold  and  collect  the  same  when  it  falls  due, 
and  apply  the  money  to  the  payment  of  the  debt 
secured."  Wheeler  v.  Newbould,  16  N.  Y.  396 ; 
White  V.  Phelps,  1'4  Minn.  27  (QU.  21),  100 
Am.  Dec.  190;  Union  Trust  Co.  v.  Rigdon,  93 
111.  458;  Zfmpleman  v.  Veeder,  98  111.  613; 
Stone  V.  Dickinson,  80  Mass.  (7  Allen)  26 ;  Mil- 
ler V.  Horton  (Okl.)  170  Pac.  509,  L.  R.  A. 
19180,  625 ;  Keeble  v.  Jones,  187  Ala.  207,  65 
South.  384. 

The  only  decisions  dted,  or  which  we  have 
been  able  to  find,  that  recognize  the  right  of 
a  pledgee  to  go  into  a  court  of  equity  to  ob- 
tain an  order  of  sale  of  this  class  of  col- 
lateral security,  including  Donohoe  Y.  Gam- 
ble, supra,  were  clearly  influenced,  at  least, 
.  by  the  existence  of  special  circumstances 
creating  equitable  claims  of  the  pledgee  not 
entering  Into,  the  original  pledge  transaction. 
It  is  true  that  most  of  the  decisions  denying 
the  right  of  sale  of  this  class  of  securities 
arise  on  attempted  sales  by  the  pledgee,  but 
in  nearly  every  instance  this  negation  of  the 
right  of  sale  is  coupled  with  the  statement 
that  the  pledgee  is  "bound  to  l04dc  to  the  col- 
lection of  the  collateral  debt  for  his  secur- 
ity," without  making  reference  to  any  pos- 
sible recourse  to  a  court  of  equity.  Tet  the 
right  to  an  equitable  foreclosure  and  sale 
of  all  pledges  that  are  subject  to  sale  is  uni- 
versally recognized,  and  was  formerly  the 
sole  method  of  procedure.  In  two  cases  that 
we  have  found,  the  right  of  resort  to  a  court 
of  equity  for  an  order  of  sale  of  commercial 
paper  is,  however,  presented  and  expressly 
denied.    In  Whltteker  t.  Charleston  Gas  Co., 


supra — ^which  was  a  proceeding  in  chancery 
to  obtain  an  order  of  sale — it  is  held  that 
where  a  chose  in  actl(Hi  is  pledged  as  col- 
lateral security,  the  pledgee  has  no  right  to 
sell  such  pledge  unless  a  power  of  sale  is 
added  to  the  agreement,  "and  a' court  of 
equity  has  no  jurisdiction  to  sell  such  order 
on  the  application  of  the  creditor."  In  Rich- 
ardson V.  Ashby,  132  Mo.  238,  83  S.  W.  806. 
the  Supreme  Court  of  Missouri  says: 

"The  right  of  disposition  by  sale  of  the  notea 
held  as  collateral  is  not  one  incident  to  the 
delivery  and  hypothecation  of  same.  Although 
there  is  some  conflict  in  the  courts  of  our  coun- 
try on  the  last  proposition,  we  think  the  great 
weight  of  authority,  as  well  as  the  reason  of  the 
rule,  sustains  the  propositian  that  the  holder  of 
copimercial  paper  as  collateral  for  the  payment 
of 'a  debt  cannot,  in  the  absence  of  special  pow- 
er for  that  purpose,  sell  the  security  so  pledged 
upon  default  of  payment  of  the  debt  at  public 
or  private  sale,  with  or  without  notice,  as  in  the 
case  of  ordinary  property,  on  timely  notice, 
nor  by  order  of  court  dispose  of  same.  He  is 
bound  to  hold  and  collect  the  security  as  it  be- 
comes doe,  and  apply  the  proceeds  to  the  pay- 
ment of  his  debt." 

The  opinion  above  cited)  however,  refers  to 
the  rule  that  equity  may,  under  special  cir- 
cumstances, order  a  sale.  The  court  on  this 
point  further  says: 

"Some  of  the  courts  of  our  country,  however, 
hold  to  the  rule  that  where  great  inconvenienfie 
and  loss  are  threatened  by  reason  of  the  long 
delay  in  the  maturity  of  the  collateral,  the  court 
on  proper  showing  may  order  the  collateral  sold 
and  its  proceeds  immediately  applied  to  the 
payment  of  the  original  indebtedness." 

If  such  a  rule  prevails,  as  It  justly  should, 
it  is  not  a  right  Inherent  in  any  Im^ied  con- 
dition of  the  pledge  contract,  but  arises  from 
general  principles  of  equity  jurisdiction,  and 
depends  upon  circumstances  extraneous  to 
the  pledge  contract. 

No  such  conditions  are  pleaded  here,  or 
appear  from  the  record,  other  than  the  mere 
fact  that  the  collateral  note  in  question  is 
payable  in  monthly  Installments  of  $60  each, 
and  that  it  would  take  a  period  of  28  months 
from  the  date  this  action  was  commenced  to 
collect  on  the  collateral  the  balance  of  |1,400 
then  due  on  the  principal  obligation.  Aa 
this  action  was  commenced  September  4, 
1915,  and  the  findings  show  that  the  makers 
of  the  collateral  note  were  entirely  solvent, 
and  one  of  them  a  director  of  the  plaintiff 
bank,  it  is  probable  that  the  entire  debt  is 
paid  off  long  before  this.  Btit  In  any  event, 
the  parties  to  the  pledge  contract  entered 
into  the  agreement  with  full  knowledge  of 
the  time  and  manner  In  which  the  collateral 
note  was  payable,  and  with  presumptive 
knowledge  of  the  law  relating  thereto;  and 
there  has  nothing  arls«i  subsequently  to  in 
any  way  jeopardize  the  value  of  the  security. 

We  do  not  see  that  there  is  anything  con- 
trolling in  the  point  raised  here,  and  re 
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ferred  to  .b;  tbe  Sopretae  Court  in  Donohoe 
T.  Gamble,  supra,  that  conuuercial  paper 
may,  nnder  the  statutory  law  of  California, 
be  seized  and  sold  nnder  execution,  or  a  sale 
may  be  ordered  on  foreclosure  of  chattel 
mortgage  of  the  same.  In  the  Instances 
cited,  the  Code  of  California  permits  the 
sale ;  In  the  matter  of  a  pledge  it  forbids  it. 
We  are  satisfied  that  plaintlfl  is  not  entitled 
to  an  order  directing  the  sale  of  this  collater- 
al note. 

[4]  But  there  is  another  questicNa  which  we 
think  should  hare  our  consideration,  and 
that  Is  the  fact  that  tbe  learned  trial  Judge 
denied  appellant  all  relief— not  only  a-  Judg- 
ment foreclosing  the  collateral  security,  but 
even  a  personal  Judgment  upon  reepondait's 
personal  liability  as  maker  of  the  principal 
note.  We  think  that  appellant  was  entitled 
to  a  personal  Judgment  against  respondent. 
There  certainly  can  be  no  doubt  but  that  a 
pledgee  may  bring  an  action  at  law  and  re- 
cover the  amount  of  his  debt  from  his  debtor 
by  an  independent  suit  for  a  personal  Judg- 
ment, without  selling  or  foreclosing  the 
pledge.  Commercial  Savings  Bank  v.  Horn- 
berger,  140  Cal.  16,  73  Pac.  625.  Is  there 
any  reascm  why  he  should  not  be  entitled 
to  the  same  reUef  where,  as  here,  the  pledgee 
has  sought  to  procure  a  sale  of  the  pledge 
by  Judicial  process,  even  although  we  assume 
ttiat  be  is  not  entitled  to  relief  by  foreclo- 
sure?   We  think  not. 

The  Judgment  is  reversed,  and  the  trial 
court  directed  to  enter  Judgment  in  favor  of 
plaintiff  for  the  amount  due  on  the  principal 
obligation. 

We  concur:  FINLAYSON,  P,  J.; 
SLOANB,  J. 


SHATTUCK  V.  PALMER  et  at    (Civ.  2850.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  23,  1919.) 

1.  Appeal  and  Erbob  «=»916(4>— Substttu- 
■nON  OF  (30PT  FOB  Obioinai>-Pbe8umption. 

Though  the  complaint  in  tbe  judgment  roll 
offered  by  plaintiff  in  evidence  is  in  printed  form 
containing  a  printed  verification,  the  presump- 
tion should  prevail  on  appeal  that  the  court  had 
for  good  cause  permitted  a  copy  of  the  complaint 
to  be  substituted  for  the  original  as  allowed 
by  Code  Civ.  Proc.  §  1045,  in  view  of  the  reci- 
tations of  regularity  in  the  order  for  publica- 
tion of  gurdmons  and,  the  judgment  in  proper 
form. 

2.  Judgment   *=»682(1)  —  Concltjbiveness — 
Pebsons  Bound — Gbantee  of  Pabtt. 

In  ejectment  defendants  cannot  attack,  on 
tbe  ground  of  fraud,  a  judgment  rcndpred  against 
their  grantor  in  a  prior  suit  by  plaintiff  fo  quiet 
title. 
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Appeal  from  Superior  Court,  San  Dlego 
County;  W.  A.  Sloane,  Judge. 

Action  by  J.  E.  Sbattuck  against  I/illlan 
Pray  Palmer  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
with  directions. 

Luce  &  Luce,  of  San  Diego,  for  ap^llant. 
Wright,  Winnek  &  McEee,  of  San  Diego, 
for  respondents. 

JAMES,  J.  Plaintiff  brought  this  action  ' 
in  ejectment;  the  complaint  being  in  the  or- 
dinary form  appropriate  to  such  a  suit  De- 
fendants in  their  answer  first  denied  that 
plaintiff  was  the  owner  of  and  entitled  to  the 
possession  pf  the  real  estate  in  controvert, 
and  alleged  that  they  (defendants)  were  the 
owners  and^in  possession  and  were  entitled 
to  have  the  property.  As  a  separate  defense, 
they  alleged  that  prior  thereto  plaintiff  had 
obtained  a  Judgment  quieting  title  against 
their  grantor,  which  Judgment  was  based  up- 
on service  of  summons  by  publicatioh  and 
mailing;  they  particularly  alleged  that  the 
order  for  the  publication  of  summons  was  ob- 
tained by  fraud.  In  that  by  the  verified  com- 
plaint filed  by  the  plaintiff  and  his  proof  by 
aflldavit  made  in  support  of  the  order  a  false 
statement  was  made  as  to  the  ownership  and 
title  to  the  property  being  in  the  plaintiff  in 
that  suit,  who  Is  also  the  plaintiff  here.  On* 
the  ground  that  the  Judgment  quieting  title 
against  their  predecessor  in  interest  was  ob- 
tained by  fraud,  they  asked  Judgment,  and 
upon  a  recitation  of  the  same  alleged  facts 
embraced  within  a  cross-complaint,  asked 
for  an  aflSrmative  decree  in  their  favor.  The 
plaintiff  demurred  to  the  several  parts  of  tbe 
answer  and  cross-complaint  on  the  general 
and  on  special  grounds,  and,  bis  demurrer 
being  overruled,  made  answer  to  the  cross-i 
complaint  wherein  he  admitted  the  com- 
mencement of  the  quiet-title  suit  and  the  fil- 
ing of  the  verified  complaint  and  affidavit, 
and  denied  that  any  fraud  was  committed  or 
that  any  false  statements  were  made  therein. 
This  cause  came  on  for  trial  and  resulted  in 
a  verdict  of  the  Jury  being  returned  In  favor 
of  the  defendants,  which  verdict  was  render- 
ed 'under  express  Instructions  of  the  trial 
Judge.   The  appeal  is  from  the  Judgment. 

There  is  a  purported  appeal  from  the  order 
denying  a  motion  for  a  new  trial,  but,  as  no 
appeal  was 'permissible  at  the  time  of  the 
making  of  tbe  order  on  that  motion,  it  should 
be,  and  hereby  is,  dismissed.  Hirscb  v.  All 
Persons,  173  Cal.  268,  159  Pac.  712.  All  of 
the  questions  which  might  pK^)erly  be  includ- 
ed formally  nnder  the  appeal  from  an  order 
denying  a  motion  for  a  new  trial  are  review- 
able on  this  appeal  from  the  Judgment. 

A  further  statement  of  admitted  facts  may 
briefly  be  made  in  order  to  Illustrate  the  con- 
tentions argued  on  tliis  appeal.  Tbe  action 
to  quiet  title  to  the  real  property  in  contro- 
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yersy  was  brought  by  this  plaintiff  agHlnst 
the  grantor  of  defendants  by  the  filing  of  a 
complaint  on  June  30,  1906.  In  March,  1907, 
after  affidavit  filed,  an  order  was  made  for 
the  publication  of  summons,  and  the  publi- 
cation was  completed  on  the  23d  day  of  May, 
1907 ;  the  mailing  having  been  made  of  sum- 
mons and  complaint  to  defendant  in  that  ac- 
tion on  the  28th  day  of  March  of  the  same 
year.  On  the  15th  day  of  September,  1907, 
defendants  acquired  such  title  to  the  proper- 
ty as  the  defendant  in  the  quiet-title  suit  had 
to  confer,  and  in  June,  1909,  a  decree  was  en- 
tered against  defendants'  grantor  in  the 
qulet-tiUe  suit  in  favor  of  this  plaintiff. 
This  action  was  commenced  on  June  19,  1912, 
more  than  three  years  after  the  entry  of  the 
judgment  last  referred  to.  It  appears  from 
the  bill  of  exceptions  that  during  the  trial  of 
this  case  the  plaintiff  offered  in  evidence  the 
Judgment  roll  in  the  quiet-title  suit  against 
defendants'  grantor,  to  which  defendants  ob- 
jected,.  basing  their  objection  on  the  ground 
that  the  Judgment  rendered  in  the  quiet-title 
action  was  void  because  it  had  not  been  made 
to  appear  by  the  oath  of  any  person  that  the 
plaintiff  had  a  good  cause  of  action,  that,  such 
a  showing  having  been  omitted,  the  court  had 
no  legal  right  to  make  an  order  for  the  pub- 
lication of  summons,  and  that  subsequent 
proceedings  based  thereon  were  null.  The 
court  sustained  the  objection.  The  entire 
Judgment  roll  which  was  offered  In  evidence 
Is  set  forth  in  the  bill  of  exceptions,  but  we 
are  not  able  to  determine  what  other  evi- 
dence may  have  been  before  the  court  at  that 
time,  for  nothing  appears  other  than  the  mat- 
ters compo.sing  the  Judgment  roll  which  the 
court  refused  to  allow  to  be  considered  by 
the  Jury.  As  the  defendants  acquired  what- 
ever title  they  had  to  the  property  before 
Judgment  was  entered  in  the  qulet-tltle  suit, 
it  may  have  been  Important  to  a  considera- 
tion of  the  question  of  the  relevancy  of  the 
offered  evidence  that  it  also  be  shown  or 
offered  to  be  shown  that,  upon  the  filing  of 
the  suit  to  quiet  title  and  before  defendants 
obtained  their  deed,  a  lis  pendens  had  been 
filed  with  the  county  recorder.  However, 
the  questions  are  argued  apparently  upon  the 
agreed  state  of  mind  of  counsel  on  both  sides 
that  the  record  evidence  was  relevant  and 
material,  unless,  as  pointed  out  by  counsel 
for  defendants,  the  Judgment  was  void  be- 
cause of  an  insufiScient  statement  of  the  facts 
in  the  afiUavit  used  to  procure  the  order  for 
publication  of  summons.  The  case  is  to  be 
considered,  then,  without  incumbering  the 
question  with  anything  more  than  is  includ- 
ed in  the  argument  of  counsel.  In  the  open- 
ing brief  filed  by  appellant  it  was  urged  that 
uiKm  the  face  of  the  cross-complaint  the 
right  to  relief  for  the  alleged  fraudulent  pro- 
curement of  the  order  for  publication  of  sum- 
mons was  barred  by  the  laches  of  the  defend- 
ants, in  support  of  which  contention  appel- 
lant dted,  among  others,  the  case  of  Lady 


Washington  Co.  v.  Wood,  113  CaL  486.  45 
Pac.  809,  which  appears  to  be  in  point  Ap- 
pellant also  contended  that  the  legal  propo- 
sition was  not  to  be  gainsaid  that  a  grantee^ 
such  as  defendants  here  are,  has  no  right  to 
attack  a  Judgment  rendered  against  his  gran- 
tor on  the  ground  of  fraud.  A  number  of  de- 
cisions were  also  cited  in  support  aL  this 
preposition.  Respondents  in  their  reply 
brief  make  no  argument  against  either  of 
these  contentions  of  appellant,  and  seem  to 
concede  that  both  propositions  are  well 
founded  in  law.  They  assert,  however,  that 
the  first  judgment  Is  not  sn&talnable,  because 
they  contend  that  Its  void  character  appears 
by  an  Inspection  of  the  Judgment  roll,  and 
that  they  were  entitled  to  nmke  the  objection 
and  have  it  sustained  whenever  the  record  of 
the  Judgment  was  presented.  Upon  the  con- 
cessions made  by  respondents,  therefore, 
there  is  but  the  one  question  last  mentioned 
to  be  considered  as  being  the  subject  of  seri- 
ous debate.  Examining  the  offered  Judgment 
roll  in  the  qulet-tltle  snit,  We  find,  first,  a 
complaint  setting  forth.  In  substance,  suffi- 
cient facts  to  C(mstltute  a  good  cause  of  ac- 
tion to  quiet  title,  an  affidavit  for  publioa- 
tlon  of  summons  made  by  an  agent  of  the 
there  plaintiff,  an  order  for  publication  of 
summons,  due  proof  of  publication  and  mail- 
ing and  the  entry  of  default,  together  with  a 
Judgment  In  prc^per  form.  In  the  affidavit 
made  upon  the  ai^Iicatlon  for  an  order  for 
publication  of  summons  it  was  not  asserted, 
except  by  reference  to  the  complaint  on  file, 
that  a  good  cause  of  action  existed  in  favor 
of  the  there  plaintiff  against  defendants' 
grantor.  Respondents  concede  that  the  com- 
plaint In  its  statement  of  facts  was  sufficient, 
but  contend  that  It  was  not  verified.  Color 
for  this  contention  is  given  by  the  fact,  as 
shown  in  the  bill  of  exceptions,  that  when  the 
judgment  roll  was  examined  the  .complaint  in 
In  printed  form  was  found  therein,  this  print- 
ed form  containing  also  an  attached  printed 
verification,  with  the  signatures  of  affiant 
and  the  notary  public  all  printed,  as  was  the 
body  of  the  complaint.  The  trial  Judge  held 
that  such  a  complaint  did  not  show  at  the 
time  the  order  for  publication  of  summons 
was  made  that  the  court  had  before  it  any 
verified  pleading,  and  that  it  should  not  be 
concluded  that  the  printed  complaint  was  a 
copy  which  had  been  for  good  cause  substi- 
tuted In  lieu  of  the  original.  The  order  for 
publication  of  summons  contained  the  fol- 
lowing recitation : 

"It  further  appearing  from  the  verified  com- 
plaint on  file  herein  that  a  good  cause  of  action 
exists  in  favor  of  the  plaintiff  and  against  each 
and  all  of  said  defendants.    *    *     *  " 

The  Judgment  entered  recited  that  the  de- 
fendants had  been  "duly  and  regularly  sum- 
moned to  appear  and  answer  plaintiff's  com- 
plaint," and  had  made  their  default,  which 
had  been  regularly  entered,  and  that  docu- 
mentary evldenoe  was  considered.     Section 
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1015,  Code  of  CItU  Procedure,  provides  ns 
'follows : 

"If  an  original  pleading  or  paper  be  lost,  the 
eonrt  may  authorize  a  copy  thereof  to  be  filed 
and  used  instead  of  the  original." 

[1]  It  seems  to  us  very  plain  that  the  print- 
ed document  appearing  In  the  Judgment  roll 
is  a  complaint  purporting  on  its  face  to  be  a 
copy  of  some  original.  It  had  attached  the 
names  of  counsel,  an  affidavit  of  verification 
In  due  form,  and  the  name  and  style  of  the 
notary  public  who  apparently  attested  the 
same.  This  being  true,  we  think  the  pre- 
sumption should  prevail  by  reason  of  the  reci- 
tations of  regularity  in  the  order  for  publi- 
cation of  summons  and  in  the  judgment,  that 
the  trial  court  in  the  quiet-title  suit  had,  for 
good  cause  permitted  a  copy  of  the  complaint 
filed  therein  to  be  substituted  in  lieu  and  place 
of  the  original,  and  that  the  burden  of  proof 
■was  upon  the  respondents  to  show  the  con- 
trary. This  conclusion,  we  think,  is  fully 
sustained  by  the  case  of  Slchler  v.  Look,  93 
Cal.  600,  29  Pac.  220.  Without  restating  in 
detail  the  facts  of  that  case,  it  may  be  said 
that  the  quesUon  considered  was  parallel  to 
that  presented  here,  and  the  conclusion 
reached  by  the  court  in  that  case  fully  sup- 
ports plaintiffs  position.  And  it  may  fur- 
ther be  observed  that  in  that  case  the  attack 
upon  the  default  judgment  was  directly  made 
by  appeal  therefrom,  while  here,  considering, 
as  before  mentioned,  that  respondents  stated 
no  cause  of  action  in  their  cross-complaint 
or  alleged  special  defense  for  fraud,  the  atr 
tack  Is  collateral. 

[2]  Our  conclusion  is  that  the  trial  judge 
was  in  error  on  the  main  question  last  con- 
sidered, and  frcHu  what  has  been  first  stated 
he  was  also  in  error  in  holding,  when  consid- 
ering the  demurrer  of  plaintiff  to  the  fur- 
ther defense  of  fraud  set  up  in  the  amended 
answer  and  cross-complaint,  that  such  de- 
fense was  available  to  defendant  as  gran- 
tees of  the  defendant  In  the  quiet-tltle  ac- 
tiod. 

The  judgment  is  reversed  with  direction  to 
the  trial  court  to  sustain  the  demurrer  of 
plaintiff  to  the  fourth  and  separate  defense 
alleged  in  the  amended  answer  of  defend- 
ants and  to  the  cross-complaint  of  said  de- 
fendants. 

We  concur:    (JONRET,  P.  J.;    SHAW,  J. 


WRIGHT  V.  ALLEN  et  al.     (Civ. 


2288.) 
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(District  Court  of  Appeal,  Second  District, 
vision  1,  California.    June  27,  1919.) 

1.  Limitation  or  Actions  «s>63(1)  —  Foca- 
Yeab  Statdtb— Open  Book- Account— Last 
Item. 

The  limitation  of  four  years  upon  a  cause 
of  action  on  book  account  under  Code  Civ.  Proc. 


§1  337,  344,  applies  from  the  date  of  the  last 

item  charged. 

2.  Limitation  or  AcnoRS  «=»197(l)— Stat- 
TTTB  or  Limitations— Book  Aooount— Last 
Entry— Evidence. 

In  an  executrix's  action  on  open  book  ac- 
count to  recover  for  legal  services  rendered  by 
her  decedent,  evidence  held  to  jastify  the  trial 
coiirt's  finding  that  the  Inst  charge  against  de- 
fendants was  entered  in  the  books  of  plaintifTs 
decedent  not  later  than  March  27,  1911,  so  that 
the  cause  of  action  was  barred  by  the  limitation 
of  four  years,  under  Code  Civ.  Proc.  §|  337, 
344. 

3.  Limitation  or  Actions  «3»183(1)— Stat- 
'  ittb  or  Limitations— Pleadino. 

In  an  executrix's  action  on  open  book  ac- 
count to  recover  for  legal  services  rendered  by 
her  decedent,  answer  hM  to  have  presented  an 
issue  of  the  statute  of  limitations  on  the  cause 
of  action  first  set  forth  in  the  amended  com- 
plaint, properly  presenting  an  issue  covering 
the  date  on  which  the  original  complaint  was 
filed. 

Appeal  from  Superior  Court,  lios  Angeles 
County;   Charles  Wellborn,  Judge. 

Action  by  Bemice  Wright,  executrix  of  the 
last  will  and  testament  of  W.  S.  Wright,  de- 
ceased, against  William  H.  Allen,  Jr.,  and  J. 
S.  Torrance.  From  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

V.  L.  War4,  of  Pasadena,  and  Howard  W. 
Wright,  of  Los  Angeles,  for  appellant. 

Charles  -H.  Brock,  of  Los  Angeles,  for  re- 
spondents. 

PER  CtTRIAM.  Appeal  by  plaintiff  from 
an  adverse  Judgment. 

W.  S.  Wright,  Esq.,  now  deceased,  was  an 
attorney  at  law  practicing  his  profession  in 
this  state.  He  was  employed  by  these  de- 
fendants and  some  16  other  persons  and  cor- 
porations to  represent  them  in  protecting 
large  interests  which  involve  the  matter  of 
bonds  and  lien  claims  affecting  the  Went- 
worth  Hotel  at  Pasadena.  The  engagement 
of  Wright  was  made  by  a  writing  to  which 
were  attached  various  signatures  of  his  em- 
ployers, including  those  of  the  defendants 
here.  That  the  employment  was  so  made, 
and  that  valuable  services  were  rendered  to 
the  defendants,  no  question  is  made  or  sug- 
gested in  this  suit.  Neither  are  the  following 
facts  in  any  wise  disputed:  After  comple- 
tion of  the  legal  services,  Wright  mailed  a 
detailed  statement  to  all  of  the  persons  em- 
ploying him,  apportioning  the  total  sum 
agreed  to  be  paid,  which  was  $10,000,  among 
his  debtors.  Practically  all  of  these  debtors, 
except  tbe.se  defendants,  responded,  an^ 
Wright  received  18,482.37  on  the  account. 
The  statement  of  account  was  sent  out  on  the 
8th  day  of  June,  1911.  Wright  was  unable, 
notwithstanding  his  importunities  in  that  re- 
gard, to  obtain  any  money  from  these  dti- 
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fendants  upon  their  admitted  indebtedness, 
and  under  date  of  February  13,  1912,  more 
than  six  montlis  after  this  statement  had 
been  sent  out,  he  wrote  to  one  of  these  re- 
spondents as  follows: 

"February  13,  1912. 
"Mr.  Wm.  H.  Allen,  Title  Insurance  &  Trust 
Company,  Los  Angeles,  California. — My  Dear 
Mr.  Allen:  Isn't  it  a  shame,  after  I  did  all 
that  work  in  the  Wentwortb  matter,  defending 
bonds,  and  in  the  matter  of  the  liens,  that  nei- 
ther of  my  three  good  friends — Wm.  H.  Allen, 
Sydney  Torrance,  and  Gen.  Wentworth — pays 
his  share  of  the  bill?  You  know  when  I  employ 
the  Title  Insurance  &  Trust  Company,  as  I 
have  for  twenty  years,  and  it  sends  its  bill,  it 
is  always  paid.  It  really  shocks  me  to  think 
that,  though  I  have  sent  you  a  bill  several 
times,  you  have  not  even  answered  it.  I  can- 
Bot  afford  to  do  the  work  without  pay.  I  do 
not  quite  know  what  to  think  about  it.  Of 
course,  in  the  case  of  Gen.  Wentworth,  I  can 
understand,  because — just  because. 

"Yours  truly,  W.  S.  Wright." 

He  received  a  response  to  this  letter  which 
In  substance  was  that  the  writer  had  some 
understanding  with  Mr.  Torrance,  the  code- 
fendant  here,  that  he  was  to  take  carte  of  the 
debt.  At  the  trial  Mr.  Allen  admitted  that 
Ills  contract  with  Wright  contained  no  hint 
that  another  person  was  to  pay  his  debt,  but 
stated  that,  through  an  Individual  arrange- 
ment between  himself  and  Torrance,  Tor- 
rance had  guaranteed  to  take  care  of  it.  Mr. 
Torrance,  on  his  side,  testified  that,  in  some 
conversation  with  Wright  wb^  payment  of 
the  acconnt  was  requested,  be  Iiad  stated 
that  his  understanding  was  .that  Mr.  Allen 
had  charge  of  the  matter  of  arranging  for 
payment.  And  so,  to  speak  colloquially  in 
the  expressive  slang  of  the  street,  "the  buck 
was  passed."  This  testimony,  of  course,  fur- 
nished no  defense  to  the  claim,  and  It  is  not 
pretended  anywhere  by  counsel  In  his  argu- 
ment tliat  respondents  had  any  defense  which 
involved  the  merits  of  the  claim,  either  on 
the  ground  that  they  had  not  received  full 
value  In  the  time  and  labor  of  Mr.  Wright,  or 
that  the  amount  charged  was  Improper  or  in 
any  wise  different  from  what  they  had  agreed 
to  pay.  The  sole  and  only  defense  urged 
against  this  suit  of  the  executrix  to  collect 
the  money  due  is  that  the  statute  of  limita- 
tions had  rtm  against  the  claim.  This  de- 
fense was  pleaded  under  all  of  the  statutes 
that  might  be  deemed  applicable,  and  was  al- 
lowed by  the  trial  court  and  is  urged  here 
Insistently  in  defense  of  the  judgment,  and 
this  defense,  by  reason  of  the  evidence  and 
the  law,  we  are  compelled  to  sustain. 

[1,  2]  The  cause  of  action  pleaded  was  as 
upon  an  open  book  account,  under  which  the 
limitation  of  four  years  (Mr.  Wright  having 
died  in  May,  1915)  would  apply  from  the  date 
of  the  last  Item  charged.  Sections  337,  344, 
Code  Civ.  Proc.  The  ledger  kept  in  Mr. 
Wright's  office  was  produced  before  the  court, 


and  the  young  woman  who  was  familiar  with , 
the  keeping  of  the  accounts  was  asked  to  tes- 
tify as  to  Uie  date '  when  the  total  $10,000 
charge  had  been  entered  therein ;  tliat  charge 
appearing  to  he  the  item  last  in  date.  Just 
above  this  charge,  under  the  year  date  of 
1909,  had  appeared  several  items,  including 
one  (the  last)  of  February  17th.  A  new 
year  date  then  appeared,  that  of  1911,  and 
immediately  under  this  date  were  the  words 
and  figures,  "March  27.  To  services  in  the 
matter  of  defending  bonds  and  the  liens, 
10,000."  It  was  noted  that  a  line  had  been 
drawn  through  the  >vord  and  figures  "March 
27,"  and  the  witness'  attention  was  called  to 
that  fact,  and  she  was  asked  to  explain  the 
reason  for  the  apparent  cancellation.  She 
replied: 

"I  could  only— I  couldn't  say  accurately— it 
must  have  been  after  February  of  that  year. 
I  see  I  have  written  'March'  and  for  some  rea- 
son crossed  that  out;  so  presumably  it  was 
shortly   after   that   previous   date." 

The  previous  date,  as  we  have  noted,  was 
the  date  of  February  17th,  but  It  was  in  the 
year  1909.  The  court  had  no  other  evidence 
than  the  testimony  of  this  witness  and  an  in- 
spection of  the  original  ledger  to  guide  it  In 
making  findings,  and  the  finding  was  that  the 
entry  was  made  "not  later  than  the  27th  day 
of  March,  1911."  Respondents  insist  that, 
this  action  having  been  commenced  on  Sep- 
tember 28,  1915,  applying  the  limitation  peri- 
od of  the  statute  of  four  years  and  six 
months,  the  cause  of  action  would,  as  the 
court  found,  have  been  completely  barred  be- 
fore commencement  of  suit.  Counsel  for  ap- 
pellant admits  that  that  conclusion  follows 
if  the  fact  is  correctly  determined  as  to  the 
date  of  the  entry  of  the  Item,  but  insists 
that  the  evidence  was  not  sufficient  to  war- 
rant the  court  in  finding  that  the  item  was 
entered  not  later  than  March  27th.  We  think 
that  the  court,'  having  l)efore  it  the  original 
book,  with  whatever  aid  the  testimony  of  the 
young  woman  witness  afforded,  was  justified 
in  making  the  finding  as  it  did.  There  was 
no  other  evidence  tending  In  any  way  to 
show  that  the  entry  was  made  at  a  later  date. 

[31  The  further  contention  is  advanced  by 
appellant  that  the  plea  of  the  statute  of  lim- 
itations as  against  the  book  account  was  In- 
sufficiently stated,  in  that  defendants  in 
their  answer  referred  to  the  amended  com- 
plaint only,  and  did  not  properly  present  an 
issue  which  would  cover  the  date  upon  which 
the  original  complaint  was  filed.  We  have 
read  carefully  the  allegation  of  the  answer, 
and  think  that  it  must  be  held  to  have  pre- 
sented an  Issue  upon  the  cause  of  action 
first  set  forth  in  plaintiff's  amended  com- 
plaint.   The  allegation  is  quoted  in  full: 

"Defendant  further  states  that  the  first  cause 
of  action  set  forth  in  plaintUFs  complaint  coa- 
stitutes  a  new  and  different  cause  of  action 
from  that  contained  and  set  forth  in  plaintiff's 
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first  amended  complaintt  that  tlie  laid  second 
amended  complaint  herein  was  filed  more  than 
four  yean  and  alz  months  after  the  entry,  if 
any,  upon  the  book  of  accounts  of  W.  S.  Wright, 
deceased,  and  more  than  four  years  and  six 
months  after  the  last  service  rendered  by  the 
said  W.  S.  Wright,  deceased,  in  and  about  the 
litigation  mentioned  in  plaintiff's  second  amend- 
ed complaint,  and  that  therefore  plaintiff's  first 
cause  of  action  is  also  barred  under  the  provi- 
sions of  subdivision  2  of  section  337  and  section 
353  of  the  CoAo  of  Civil  Procedure,  in  that  the 
said  action,  purporting  to  be  upon  an  op«i  book 
account,  was  not  commenced  within  a  period 
of  four  years  and  six  months  from  the  time 
that  the  said  open  book  account,  if  any,  was 
created,  or  from  the  time  that  the  said  last  serv- 
ices of  W.  S.  Wright,  deceased,  were  rendered 
to  the  defendant  in  said  action."  , 

Having  determined  these  questions  ad- 
versely to  appellant's  contention,  it  Is  unnec- 
essary to  enter  into  any  farther  discussion 
of  the  argument  presented.  It  may  1>e  re- 
marked, however,  In  emphasis  of  what  has 
been  stated  earlier  in  this  opinion,  that  In 
farther  answering  the  argument  of  appellant 
defendants  have  Insisted  that,  as  the  account 
had  never  been  disputed,  its  correctness  was 
admitted,  and  that  a  shorter  statute  of  limita- 
tion (which  was  pleaded),  to  wit,  that  upon  a 
stated  account,  should  be  applied  in  the  event 
that  the  first  plea  to  the  open  accoun(f  was 
not  held  good.  For  obvious  reasons  it  is  un- 
necessary to  consider  the  argument  of  au- 
thorities presented  under  this  head. 

The  Judgment  appealed  from  la  affirmed. 


ROSSI  et  al.  v.  SCOTT,  MAGNEB  &  MIL- 
LER.   (Civ.  279S.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  June  18,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  16,  1919.) 

1.  EZCKFTIORB,   BiLi.   OF    «sa43(2)    —   Laic 

SETnjOfBNT  OT  ETXCBPTIONS  —  CONBIDBBA- 

TION. 
Where  bill  of  exceptions  was  settled  on  a 
date  beyond  the  time  allowed  by  law,  and  appel- 
lant failed  to  incorporate  any  matter  which 
might  excuse  its  delay,  the  bill,  though  settled, 
cannot  be  considered  on  appeal. 

2.  Apfkai.  and  Ekbob  4=»801(4)  —  Ruuno 
OR  Motion  fob  Dismissal— Effect. 

Ruling  of  the  Supreme  Court  denying  re- 
spdndent's  motion  for  dismissal  of  the  appeal 
on  the  ground  the  transcript  was  not  filed  with- 
in the  time  prescribed  by  Supreme  Court  Rule 
2  (176  Pac.  vi),  because  it  appeared  the  tran- 
script was  filed  within  40  days  after  gctual  set- 
tlement of  the  bill  of  exceptions,  cannot  be  con- 
sidered as  determinative  of  the  merits  of  the 
appeal  or  the  right  of  the  appellate  court  to 
consider  the  bill  of  exceptions  on  final  hearing; 
there  being  a  question  as  to  whether  it  was 
properly  settled. 


Appeal  from  Superior  C!oart,  City  and 
County  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  Maria  Rossi  and  Lnigl  Rossi 
against  Scott,  Magner  &  Miller,  a  corpora- 
tion. From  judgment  for  plaintiffs,  defend- 
ant api>eals.    AtHrmed. 

A.  A.  Sanderson  and  Sterling  Carr,  both  of 
San  Francisco,  for  appellant. 

James  A.  Baclgalupi,  Sylvester  Andrlano, 
F.  M.  Andreani  and  Uarry  G.  HcKannay,  all 
of  San  Francisco,  for  respondents. 

HAVEN,  J.  Defendant  appeals  from  a 
Judgment  entered  against  it  upon  verdict  of 
a  Jury  In  an  action  for  damages  for  personal 
Injuries,  basing  Its  appeal  upon  the  judg- 
ment roll  and  a  bUl  of  exceptions.  Respond- 
ents make  the  preliminary  objection  that  the 
bin  of  exceptions  cannot;  be  considered  upon 
the  appeal  for  the  reason  that  It  was  not 
prepared  and  settled  within  the  time  pre- 
scribed by  law.  The  record,  as  it  appears 
from  the  recitals  in  the  blU  of  exceptions.  Is 
as  follows:  A  motltm  for  a  new  trial  was 
made  by  the  appellant,  which  was  denied. 
Written  notice  of  the  denial  of  said  motion 
was  served  upon  appellant's  attorneys  on 
January  30,  1918.  The  proposed  bill  of  ex- 
ceptions was  served  uiion  respondents'  at- 
torneys on  April  4, 1918.  At  the  time  of  such 
service  respondents*  attorneys  reserved  their 
objection  thereto  upon  the  ground  that  said 
bill  had  not  been  prepared  or  served  within 
the  time  allowed  by  law,  or  any  extension 
thereof.  Thereafter,  and  within  the  time 
allowed  by  law,  respondents  prepared  add 
served  upon  appellant's  attorneys  their  pro- 
posed amendments  to  said  bill  of  exceptions, 
and  In  snbmlttlng  such  amendments  again 
objected  and  excepted  to  the  settlement  of 
the  bill,  and  reserved  all  rights  to  object  to 
the  settlement  thereof,  upon  the  same  ground 
as  above  stated.  The  objection  thus  re- 
served was  urged  by  reqrandents  upon  the 
Jddge  of  the  trial  court  when  the  bill  was 
presented  to  him  for  settlement;  but  such  ob- 
jection was  overruled  and  disallowed,  and 
said  bin  was  settled  and  allowed  on  August 
6,  1918. 

Under  section  650  of  the  C3ode  of  Civil 
Procedure,  the  time  for  the  preparation  and 
service  of  the  proposed  bill  of  exceptions  ex- 
pired In  10  days  after  the  service  of  respond- 
ents' notice  of  the  denial  of  the  motion  for 
a  new  trial,  or  <»  February  9,  1918.  Such 
time  could  not  be  extended  by  the  court  for 
more  than  SO  days  without  the  consent  of  the 
adverse  party.  Code  Civ.  Proc.  {  1054.  The 
actual  service  of  the  bill  was  on  April  4, 
1918,  or  nearly  one  month  beyond  the  date 
to  which  the  court  could  lawfully  grant  an 
extension  of  the  time  therefor.    The  record 
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discloses  no  evidence  of  any   extension  of 
time  by  etipnlatlon. 

In  Higglns  t.  Siahoney,  60  Cal.  444,  445,  ft 
is  said: 

"The  right  of  the  appellant  to  present  a  bill 
of  exceptions  after  the  entry  of  judgment  is  lim- 
ited in  point  of  time  to  the  period  of  30  days. 
After  the  expiration  of  that  period,  imless  fur- 
ther time  had  been  in  the  meantime  obtained, 
the  right  to  present  the  bill  of  exceptions  for 
settlement  is  taken  away.  If,  therefore,  the 
respondents,  objecting  to  the  settlMnent  of  the 
bill  of  exceptions,  rely  upon  the  lapse  of  the 
period  limited  by  the  statute,  it  becomes  the 
duty  of  the  appellant,  in  answer  to  the  objec- 
tion, to  incorporate  into  the  bill  the  matter,  if 
any,  going  to  excuse  his  apparent  delay ;  other- 
wise the  exceptions,  though  settled,  cannot  be 
considered  here." 

The  above  rule  has  been  followed  in  many 
subsequent  cases,  of  which  the  following  are 
Illustrative:  Connoc  v.  Southern  CaL  Motor 
Road  Go.,  101  Cal.  428,  431,  35  Pac.  990, 
"Wheeler  v.  Karnes,  125  Cal.  51,  63,  6T  Pac 
893;  Cameron  v.  Areata,  etc.,  R.  R.  Co.,  129 
CaL  279,  280,  61  Pac.  955;  Estate  of  -Krager, 
ISO  Cal.  621,  625,  63  Pac.  31. 

[1  ]  In  this  case  respondents  oompUed  with 
rule  15  of  the  Supreme  Court  (176  Pac.  x) 
by  serving  upon  the  attorneys  for  appellant 
an  exception  to  the  record  on  appeal  and  an 
objection  to  the  consideration  of  the  bill  of 
exceptions,  upon  the  ground  that  the  same 
was  not  prepared  or  served  within  the  time 
allowed  by  law.  Na  additional  showing  has 
been  made  by  the  appellant  in  response  to 
Budi  notice. 

It  appears,  therefore,  upon  the  face  of  the 
bill  of  exceptions,  that  timely  objection  was 
reserved  by  the  respondents  to  the  failure  of 
appellant  to  prepare  and  serve  Its  bill  with- 
in proper  time,  and  that  such  objection  had 
been  consistently  urged  by  the  respondents, 
both  before  the  judge  of  the  lower  court  and 
upon  appeal.  As  the  date  upon  which  the 
bill  was  settled  was  beyond  the  time  allowed 
by  law,  and  appellant  has  failed  to  incorpo- 
rate In  the  bill  any  matter  which  might  ex- 
cuse such  delay,  we  are  compelled  to  hold 
that  the  bill  of  exceptions,  although  settled 
by  the  trial  court,  cannot  be  considered  upon 
this  appeal. 

[2]  Appellant  contends  that  the  Supreme 
Court  has  decided  otherwise  in  denying  re- 
spondents' motion  for  dismissal  of  this  ap- 
peal. That  motion  was  made  upon  the 
ground  that  the  transcript  on  appeal  was 
not  filed  within  the  time  prescribed  by  rule 
2  of  the  Supreme  Court  (170"  Pac.  vl).  The 
court  denied  the  motion,  for  the  reason  that 
it  appeared  that  the  transcript  on  appeal 
was  filed  within  40  days  after  the  actual 
settlement  of  the  bill  of  exceptions,  and  de- 
clined to  pass  npon  the  question  of  whether 
or  not  the  bill  of  exceptions  was  properly 


settled.  This  ruling  cannot  be  considered  as 
determinative  of  the  right  of  the  appellate 
court  to  consider  the  bill  of  exceptions  upon 
final  hearing  of  the  appeal.  The  denial  of 
such  a  motion  is  not  a  determination  of  the 
merits  of  the  appeal,  nor  of  the  sufficiency 
of  all  parts  of  the  record.  Fish  v.  Benson, 
71  Cal.  428,  430,  12  Pac.  454 ;  Estate  of  Scott, 
124  CaL  671,  673,-67  Pac.  654. 

This  elimination  of  the  bill  of  exceptions 
leaves  the  appeal  dependent  upon  the  judg- 
ment roll  alone,  from  which  no  error  ap- 
pears. The  conclusion  which  the  law  compels 
In  this  .  case  is  arrived  at  the  more  will- 
ingly for  the  reason, that  an  examination  of 
the  briefs  of  the  respective  parties  convinces 
us  that  no  different  result  would  have  been 
reached  had  we  been  permitted  under  the 
law  to  consider  the  bill  of  exceptions. 

The  judgment  is  affirmed. 

W«  concur:      LANGDON,  P.    J.;    BRIT- 
TAIN,  J. 
SUAW,  J.,  not  parUcipadng. 


VOIXMBR  et  al.  y.  WHBBt/ER.    (Civ.  2660.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  June  27,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  26,  1919.) 

1.  LHOTATION  OF  ACTIONS  ^=>179(2)— STAT- 
UTE OF  Limitation— Fbaud  ob  Mistake  — 
Complaint. 

Under  Code  Civ.  Proc.  |  338,  enumerating 
the  kind  of  actions  which  must  be  commenced 
within  three  years,  subdivision  4,  specifying 
an  action  for  relief  on  the  ground  of  fraud  or 
mistake,  the  cause  of  action  not  accruing  until 
discovery  of  the  facts,  where  a  complaint  for 
partititm  was  silent  as  to  when  the  fraud  or 
mistake  on  account  of  which  it  was  sought  to 
reform  the  contract  between  the  parties  was 
discovered,  since  it  failed  to  show  such  discov- 
ery within  three  years  prior  to  the  bringing  of 
the  action,  it  was  obnoxious  to  demurrer. 

2.  CONTBACTS   €=»152— CONSTBUCTION. 

A  contract,  whether  construed  according  to 
its  terms  or  in  the  light  of  circumstances  sur- 
rounding its  making,  should  be  interpreted  in 
accordance  with  the  plain  import  of  the  Ian> 
guage  used. 

3.  Tenanct  in  Common  «=928(1)— Right  to 
Rents  and  Pbofits. 

Where  defendant  in  partition  by  conveyance 
from  the  parties'  predecessor  was  the  owner 
of  a  quarter  interest  in  the  property,  subject 
only  to  payment  to  plaintiSs  of  $10,200  derived 
from  the  proceeds  of  the  sale  of  the  who?e  prop- 
erty, in  the  absence  of  any  provisions  trans- 
ferring his  right,  defendant  was  entitled  to  h°a 
proportionate  share  of  rents  and  profits  derived 
from  the  property  up  to  sale  thereof. 
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4.  Pabtitioii  «=377(2)— Salij— CoirTRACT  of 
Pasties. 
Though  the  agreement  between  plaintiffs 
and  defendant  in  partition,  joint  owners  of 
land,  provided  a  sale  should  only  be  made  by  all 
of  the  parties  uniting  in  a  joint  transfer,  under 
Code  Civ.  Proc  {  752,  the.  court  could  order  a 
sale  for  purposes  of  division  of  proceeds;  it 
appearing  that  a  partition  could  not  be  made 
without  great  prejudice  to  the  joint  owners. 

Appeal  from  Superior  Court,  San  IaiIs 
Obispo  County;    Thomas  A.  Norton,  Judge. 

Action  r  by  August  VoUmer  and  others 
against  Alfred  A.  Wheeler,  resulting  In  an 
Interlocutory  decree  for  plaintiffs.  From  an 
order  denying  defendant's  motion  for  new 
trial,  he  appeals.  Judgment  affirmed  in  part, 
and  reversed  and  new  trial  ordered  In  part 

W.  H.  Spencer  and  C.  P.  Kaetzel,  both  of 
San  Luis  Obispo,  for  appellant. 

Wm.  Shipsey  and  S.  V.  Wright,  both  of 
San  Luis  Obispo,  and  Cbas.  F.  Blackstocfc,  of 
Oxnard,  for  respondents. 

SHAW,  J.  In  this  action  plaintiffs  sought 
a  decree  for  the  partition  by  sale  of  certain 
real  estate  described  In  the  complaint,  of  j 
which  they  and  defendant  were  owners  asj 
tenants  In  common.  The  court  up<»i  trial 
granted  the  interlocutory  decree  prayed  for. 
Thereafter  defendant  moved  for  a  new  trial, 
iMhich  was  denied,  and  the  appeal  is  from 
that  order. 

It  appears  from  the  original  complaint 
filed,  and  upon  which  and  the  answer  thereto 
the  case  was  tried,  that  plaintiffs,  being  the 
owners  of  the  property,  conveyed  to-  de- 1 
fendant  an  andivided  one-fourth  interest! 
therein  upon  an  agreement  that  he  held  the ' 
same  subject  to  plaintiffs'  right  to  the  rents, 
issues,  and  profits  derived  therefrom  until 
a  joint  sale  thereof  was  made,  at  which  time 
plaintiffs  were  to  have  and  receive  from  the 
proceeds  of  such  sale  $10,200,  and  that  de- 
fendant was  to  have  and  receive  one-fourth 
of  the  excess  over  and  above  said  sum  of 
$10,200.  In  his  answer  defendant  alleged 
that  he  was  and  had  been  since  February, 
1901,  the  owner  In  fee  simple  absolute  of  an 
undivided  one-fourth  Interest  in  the  property 
and  entitled  to  the  rents,  issues,  and  profits 
therefrom,  all  of  which  since  said  date  had 
been  collected  and  appropriated  by  plaintiffs, 
and,  upon  allegations  that  the  property  could 
be  partitioned  in  kind,  asked  for  a  decree 
accordingly. 

Over  defendant's  objection,  the  court  per- 
mitted plaintiffs  to  Introduce  much  evidence 
wholly  outside  of  and  not  pertinent  to  the 
3imple  ls8u,ee  joined,  by  reason  of  which 
fact  plaintiffs,  a't  the  close  of  the  trial,  by 
leave  of  court,  filed  an  amended  complaint 
to  conform  thereto.  The  amended  complaint 
contained  two  counts.  In  the  first  count 
thereof,    in  addition    to    the   matters    con- 
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talned  In  the  original  complaint,  it  wa»  al- 
leged that,  to  evidence  the  agreement  made 
between  the  parties,  defendant  made  and 
delivered  to  plaintiffs  his  written  agreement, 
as  follows: 

"San  Luis  Obispo,  Cal.,  February  12,  1901. 
"To  Messrs.  August  Vollmer,  William  F.  Wood 
and  Bobert  B.  lEdmondson: 

"In  the  event  that  petroleum  in  paying  quan- 
tity should  not  be  found  on  some  part  of  the 
following  tract  of  land,  which  has  been  bought 
by  you  at  my  suggestion,  to  wit,  the  town  site 
of  El  Moro  conveyed  by  the  county  bank,  the 
161  acres  bought  of  L.  W.  Booker,  the  440 
acres  bought  of  Allen  Foster  and  the  tidelands 
in  Morro  Bqy  granted  by  the  state  of  Califor- 
nia, then  I  hereby  agree,  that  in  any  sale  made 
by  us  jointly  of  our  respective  undivided  quar- 
ter interests  in  said  lands,  no  proportionate  di- 
vision of  the  proceeds  of  such  sales  shall  be 
made  to  me  until  you  shall  have  each  received 
the  sum  of  three  thousand  four  hundred  ($S,400> 
dollars,  which  has  been  contributed  by  each  of 
yon  to  the  total  purchase  price.  The  surplus,, 
if  there  be  any,  over  and  above  the  sum  total 
of  $10,200.00  shaU  then  be  divided  share  and 
share  alike  between  all  four  of  us.  It  is  clear- 
ly understood  that  this  agreement  shall  take 
effect  only  in  the  event  that  the  petroleum  (or 
other  hydrocarbons)  in  paying  quantity  shall 
fail  to  be  discovered  on  some  part  of  the  afore- 
said lands.  Time  is  not  of  the  essence  of  this 
agreement  Alfred  A.  Wheeler." 

Followed  by  an  allegation  as  follows: 

"That  said  agreement  Bthibit  B  was  tiwn 
and  th«re  intended  to  mean,  was  then  and  there 
represented  by  defendant  to  plaintiffs  to  mean, 
and  was  then  and  there  understood  by  plain- 
tiSa  to  mean,  and  did  mean  that  there  should 
be  no  sale  of  said  lands  by  any  of  the  parties 
to  this  action  otherwise  than  a  joint  sale ;  that 
in  case  petroleum  or  other  hydrocarbons  in  pay- 
ing quantity  should  fail  to  be  discovered  on 
said  lands  prior  to  a  sale  thereof  defendant 
should  receive  no  part  of  the  rents,  issues,  and 
profits  of  said  land  until  such  sale  (nor  until 
the  discovery  of  oil  or  hydrocarbons  in  paying 
quantity  thereof,  if  such  oil  or  hydrocarbons  in 
paying  quantity  should  be  discovered  thereon), 
and  should  likewise  receive  no  part  of  the  sell- 
ing price  of  said  lands  until  plaintiffs  had  been 
reimbursed  therefrom  the  sum  of  $10,200  paid 
by  them  as  the  purchase  price  of  said  lands,' 
but  that  in  the  event  that  petroleum  or  other 
hydrocarbon  substances  in  paying  quantity 
should  be  discovered  on  said  lands  then  and 
from  that  date  defendant  should  have  a  full 
one-fourth  interest  in  and  to  said  lands ;"  «nd 
that  no  oil  or  hydrocarbon  subatances  had  been 
discovered  on  the  land. 


By  the  second  count  of  said  amended  com- 
plaint iplaintiffs  alleged  facts  upon  w^ich 
they  asked  for  the  reformation  of  said  con- 
tract on  account  of  alleged  mistake  and 
fraudulent  representations  made  by  defend- 
ant. In  answer  to  tbe  first  count  of  the 
amended  complaint,  defendant  admitted  the 
execution  of  the  agreement,  alleged  that  no 
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other  agreement  was  ever  made,  and  that  be 
was  the  owner  of  a  one-fourth  interest  in 
said  land  and  entitled  to  the  rents,  Issues, 
and  profits  thereof,  from  February  11,  1901, 
which  rents,  issues,  and  profits  .plaintiffs  col- 
lected and  appropriated  to  their  own  use  and 
made  no  accounting  thereof  to  him,  that  the 
real  estate  was  susceptible  of  partition  in 
kind,  and  prayed  that  an  accounting  be  had. 
And  in  answier  to  the  second  count  of  said 
amended  complaint  defendant  alleged,  among 
other  things,  that  said  cause  of  action  for  the 
reformation  of  said  written  contract  la 
barred  by  the  provisi<»is  of  subdivision  4  of 
section  338,  Code  of  Civil  Procedure. 

[1]  As  to  plaintiffs'  right  to  have  flie  con- 
tract revised,  the  court,  upon  evidence  ad- 
mitted, found  In  their  favor,  namely,  that  In 
case  oil  was  not  discovered  upon  the  land 
prior  to  a  sale  thereof,  plaintiffs  should  have 
the  rents.  Issues,  and  profits  derived  there- 
from to  the  time  of  such  sale.  In  so  finding 
and  thus  reforming  the  Instrument  the  court 
erred.  Section  338,  Code  of  Civil  Procedure, 
enumerates  the  kinds  of  actions  which  must 
be  commenced  within  three  years,  and  sub- 
division 4  of  said  section  is  as  follows: 

"An  action  for  relief  on  the  ground  of  fraud 
or  mistake.  The  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the  dis- 
covery, by  the  aggrieved  party,  of  the  facts  con- 
stituting the  fraud  or  mistake." 

The  complaint  Is  silent  as  to  any  -allega- 
tion showing  \^hen  the  fraud  and  mistake 
OH  account  of  which  It  Is  sought  to  •eform 
the  contract  was  discovered,  and  therefore, 
since  It  failed  to  show  such  discovery  within 
three  years  prior  to  the  bringing  of  the  ac- 
tion, it  was  obnoxious  to  the  demurrer  Inter- 
posed. Simpson  V.  Dalzlel,  135  Cal.  599,  67 
Pac.  1080;  Castro  v.  Cell,  110  Cal.  292,  42 
Pac.  804,  52  Am.  St  Rep.  84.  Moredver,  it 
conclusively  and  affirmatively  appeared  from 
the  evidence  that  plaintiffs  discovered  the 
fraud  and  mistake  set  up  In  the  second  count 
of  the  complaint  more  than  five  years  prior 
to  the  commencement  of  the  action,  at  which 
time  they  brought  an  action  for  reformation 
of  the  contract  by  filing  a  complaint  sub- 
stantially in  the  form  of  the  second  count  of 
the  amended  complaint  'here  under  con- 
sideration, which  action  was  thereafter  dis- 
missed for  want  of  prosecution.  The  action 
for  reformaticm  of  the  contract  was  there- 
fore barred,  from  which  fact  It  follows  that 
all  parol  evidence  introduced  touching  the 
question  of  the  reformation  of  the  contract 
was  incompetent,  and  for  that  reason  the 
court  erred  in  receiving  It. 

[I]  To  our  minds,  the  terms  of  the  cbntract 
are  plain  and  free  from  ambiguity.  Whether 
construed  according  to  Its  terms  or  In  the 
light  of  the  circumstances  surrounding  the 
making  of  the  same,  It  should  be  Interpreted 
in  accordance  with  the  plain  Import  of  the 
language  used  therein.  The  facts  are  that 
defendant,  who  appears  to  have  been  recog- 


nized by  plaintiffs  as  an  oil  expert,  held  <^ 
tlons  to  purchase  the  property ;  that  In  con- 
summating the  purchase  plaintiffs  furnished 
the  money  therefor,  amounting  to  $10,200. 
The  deeds  were  taken  In  the  name  of  VoU- 
mer,  who  conveyed  to  each  of  bis  coplalntUto 
a  one-fourth  Interest  and  to  defendant  a  one- 
fourth  Interest,  which  conveyance  so  made 
to  the  latter  was  subject  to  the  sole  and 
only  condition  that.  If  oil  In  paying  quanti- 
ties was  found  upon  the  property,  he  waa  to 
own  the  one-fourth  Interest  absolutely  and 
free  from  obligation  to  pay  any  sum  of 
money  on  account  of  the  purchase  thereof. 
But  the  discovery  of  oil  was  prospective  only. 
The  land,  besides  larger  tracts,  comprised 
several  hundred  small  town  lots,  and,  owing 
to  the  difficulty  of  dividing  It  In  kind,  an  ad- 
vantageous sale  thereof  could  only  be  made 
ea  masse.  It  la  apparent  that  not  <MUy  on 
this  account,  but  for  the  reasim  that,  since 
no  transfer  could  be  made  without  their  par- 
ticipation, such  provision  would  protect 
plaintiffs  for  and  on  account  of  the  m<Miey 
advanced  to  defendant.  Hence  the  purpose 
of  the  parties  Is  clearly  that.  In  the  event 
that  oil  was  not  discovered,  a  sale  of  the 
property  should  <mly  be  made  by  all  of  the 
parties  uniting  In  a  conveyance  of  the  prop- 
erty as  a  whole.  Not  only  does  the  contract 
restrict  the  parties  to  Joint  action  In  making 
a  sale,  but,  as  we  understand  counsel,  they 
agree  that  such  was  their  intent,  and,  as  thus 
construed,  since  no  sale  was  made,  all  the 
parties  appear  to  have  acted  In  accordance 
therewith. 

[3,  4]  Since  by  virtue  of  the  conveyance  by 
VoUmer  to  defendant  the  latter  was  the  own- 
er of  a  one-fourth  Interest  In  the  property, 
subject  solely  and  alone  to  the  payment  to 
plaintiffs  of  the  sum  of  |10,200  derived  from 
the  proceeds  of  the  sale  of  the  entire  prop- 
erty. It  follows,  In  the  absence  of  any  provi- 
sion transferring  his  right  thereto,  that  he 
was  and  is  entitled  to  his  proportionate  share 
of  the  rents,  Issues,  and  profits  derived  from 
the  use  of  the  property  up  to  the  time  of 
making  a  sale  thereof.  The  land  was  ac- 
quired in  1901.  It  Is  conceded  that  no  oil 
has  ever  been  discovered  thereon.  Neverthe- 
less appellant  Insists  that,  since  by  the  agree- 
ment It  was  provided  that  a  sale  and  convey- 
ance of  the  same  should  only  be  made  by  all 
of  the  parties  uniting  in  a  Joint  transfer 
thereof,  no  sale  can  be  made  because  he  re- 
fuses to  Join  therein.  We  are  not  In  sym- 
pathy with  this  contention.  The  statute 
(section  752,  Code  Civ.  Proc.)  provides  that 
cotenants  and  owners  of  an  estate  such  as 
the  one  here  Involved  may  have  an  action 
for  a  partition  thereof,  or  jvhere  It  appears 
that  a  partition  cannot  be  made  without 
great  prejudice  to  the  owners,  the  court  may 
decree  a  sale  of  the  property.  We  concede 
that  there  may  be  exceptional  cases  where 
a  court  of  equity  wonld,  upon  grounds  in  the 
nature  of  estoppel,  be  Justified  in  refusing  td 
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partition  property*  en<^  as  tbo  cases  of 
Hunt  V.  Wright,  47  N.  H.  399,  93  Am.  Dea 
451,  and  Avery  v.  Payne,  12  Mich.  549.  No 
facts,  however,  are  made  to  api>ear  in  this 
case  constituting  an  exception  to  the  rule 
declared  in  the  section  quoted  as  to  a  parti- 
tion of  the  property,  and.  since,  owing  to  its 
condition,  it  cannot  without  prejudice  to  the 
parties  be  made  in  kind,  a  sale  thereof  is 
necessary.  There  is  nothing  in  the  contract 
showing  a  waiver  on  the  part  of  plaintiffs  to 
exercise  their  right  to  a  partition,  and  since 
the  order  is  for  a  sale  of  the  Nitire  interest. 
It  would,  though  as  to  defendant  Involuntary, 
constitute  a  Joint  sale  of  the  property  by  order 
of  a  court  of  equity,  which,  notwithstanding 
the  existence  of  an  agreement  made  by  co- 
owners  that  the  property  should  never  be 
partitioned,  will  disregard  the  same  unless 
supported  by  some  fact  other  than  the  mere 
co'mpact  of  the  parties.  Freeman  on  Co- 
tenancy and  Partition,  |  442. 

The  judgment.  In  so  far  as  it  decrees  a 
partition  of  the  property  by  sale  thereof,  is 
affirmed.  In  so  far  as  it  purports  to  revise 
the  contract.  It  is  reversed,  and  a  new  trial 
is  ordered  only  as  to  defendant's  right  to 
have  an  accounting  of  the  rents,  Issues,  and 
profits  derived  from  the  use  of  the  property 
by  plaintiffs.  ' 

We  concur:    OONREY,  P.  J. ;    JAMBS,  J. 


CITY  PROPERTIES  CO.  v.  FITZMAURICB 
et  al.    (Civ.  2846.) 

{District  Comrt  of  Appeal,  First  District,  Di- 
vision 1,  California.    June  28,  1919.)    . 

1.  JtrnovEWT    €=»800(1)— Recokd    of   Tban- 

SCBIPT— DlSCBABGE   OF  LlEIT. 

When  a  transcript  of  judgment  has  teen 
filed  in  another  county  than  that  of  its  ren- 
dition, under  Code  Oiv.  Proc.  f  674,  the  lien 
thereby  placed  on  all  the  real  property  of  the 
Jadgment  debtor  in  such  connty  of  filing  is 
not  discharged  by  the  recordation  of  a  copy 
of  the  clerk's  docket,  showing  satisfaction  of 
judgment,  but  is  discharged  by  the  satisfaction 
itself. 

2.  Infants  «=»  105— Satisfaction  of  Judo- 
liZNT— Majority  of. 

A  ward  who,  suing  by  guardian  ad  litem, 
had  recovered  a  Jndgment  on  becoming  of  age 
was  competent  to  sign  satisfaction  of  the  judg- 
ment; the  fact  of  majority,  under  Code  Civ. 
Proc  f  1760,  alone  terminating  the  guardian- 
ship. 

3.  JuDOMKNT  «=»800(l)—LiKN— Satisfaction 
—Record. 

Where  a  ward,  suing  by  guardian  ad  litem, 
recovered  judgment,  transcript  of  which  was  re- 
corded in  another  county  where  the  judgment 
debtor  owned  realty,  and  after  the  ward  reach- 


ed her  majority  she  filed  satisfaction  of  Jndih 
ment,  which  was  lecordcd  in  the  county  where 
the  property  was  situated,  those  dealing  with 
the  property  were  not  charged  to  look  further 
than  the  fact  that  the  judgment  bad  been  sat- 
isfied in  manner  and  form  meeting  all  require- 
ments. 

4.  JUDOIIKNT  «=s>800(l)— LdeN— DiSCHAROB  BT 

Satisfaction— Restoration  . 
lien  upon  jndgment  debtor's  property  in 
county  other  than  that  of  suit  having  been  dis- 
charged by  satisfaction  of  judgment,  it  could 
not  be  restored  except  by  the  recordation  anew 
of  a  transcript  of  judgment  as  required  by  Code 
Civ.  Proc.  {  674. 

5.  Lis  Pendens  ®=322(2)— Satisfaction  or 
Judouent  —  NoTiCK  OF  Action  to  Skt 
Aside. 

Filing  of  notice  of  the  pendency  of  a  new  ' 
action  to  set  aside  satisfaction  by  a  ward  of 
judgment  obtained  by  her  in  suit  by  guardian  ad 
litem  as  fraudulent  to  the  creditors  of  the  wsrd 
was  not  sufficient  to  pnt  on  notice  persons  deal- 
ing with  the  land  of  the  jadgment  debtor  sit- 
uated in  a  coonty  other  than  that  of  snit,  but 
where  transcript  of  jndgment  had  been  filed 
pursuant  to  Code  Oiv.  Proc  {  674,  the  title 
having  previonsly  been  legally  transferred  by 
the  judgment  debtor,  defendant  in  the  original 
action. 

Appeal  from  Superior  Court,  Alameda 
County ;  Jos.  S.  Koford,  Judge. 

Action  by  the  City  Properties  Company 
against  D.  Isabelle  Fltzmaurlce  and  others. 
From  Judgment  for  defendants,  plaintiff  ai>- 
peals.    Affirmed. 

Crane  &  Crane,  of  Chicago,  111.,  for  appel- 
lant. 

Metcalf  te  Black  and  Aaron  Tnmer,  all  of 
Oakland,  for  respondents. 

NOURSB,  Judge  pro  tem.  Appeal  from 
Judgment  for  defendants  in  an  action  to 
quiet  title  to  real  property  In  Alameda 
county. 

On  September  2,  1914,  a  judgment  was  re- 
covered' in  the  superior  court  of  San  Francis- 
co in  favor  of  Annie  M.  Oochran,  a  minor, 
by  her  guardian  ad  litem,  and  against  Anne 
Mnrham.  On  September  5,  1914,  a  transcript 
of  the  docket  of  said  Judgment  was  recorded 
with  the  county  recorder  of  Alameda  county, 
Anne  Marham  being  then  the  owner  of  the 
property  Involved  in  this  proceeding.  On  Oc- 
tober 8,  1914,  Aifnie  M.  Cochran  individually 
made  and  acknowledged  a  satisfaction  of 
Judgment,  which  ^as  filed  with  the  county 
clerk  of  San  Frandsco.  On  October  22d,  of 
the  same  year  a  transcript  of  the  docket  of 
the  county  clerk  of  San  Francisco  county, 
showing  this  satisfaction  to  have  been  filed, 
was  recorded  in  Alameda  county. . 

On  January  12,  1915,  Anne  Marham,  for 
a  valuable  consideration,  executed  a  trust 
deed  to  the  property  to  secure  a  loan,  and 
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OQ  October  9,  I&IO,  tbe  trustees  under  this 
deed  coxiTejicfl  to  one  of  the  defendants 
through  whom  the  other  defendants  claim. 

On  August  19,  1915,  a  notice  was  filed  In 
Alameda  county  of  the  pendency  of  an  action 
hi  Sau  Francisco  to  set  aside  as  fraudulent 
to  creditors  the  satisfaction .  gives  by  Annie 
M.  Cochran  on  October  8,  1914.  On  January 
12,  1916,  said  satisfaction  was  set  aside  by 
judgment  of  the  sui)erior  court  In  San  Tr&a- 
Cisco  as  a  fraud  upon  the  creditors  of  Annie 
M.  Cochran.  On  February  21, 1916,  the  sher- 
iff -of  Alameda  county  sold  tbe  property  to 
appellant  by  virtue  of  an  execution  from  San 
Francisco  in  the  action  entitled  "Cochran  v. 
Marham."  Tills  was  subsequent  to  the  exe- 
cution of  the  deed  of  trust  of  January  12, 
1915,  but  prior  to  all  sales  and  transfers  of 
title  Ihereunder. 

At  the  time  of  the  trial  the  action  was  dis- 
missed as  to  all  defendants  other  than  tbe 
actual  occupant  of  the  premises  and  those 
who  held  a  deed  of  trust  executed  November 
24,  1916.  These  all  filed  cross-complaints, 
and  secured  Judgment  against  appellant. 

Th«  main  ground  of  attack  on,  this  Judg- 
ment is  that  the  recordation  in  Alameda  coun- 
ty of  the  copy  of  the  docket  of  the  county  clerk 
of  San  Francisco,  showing  the  filing  of  sat- 
isfaction, was  not  notice  in  Alameda  county 
of  the  satisfaction  of  the  Judgment  suflident 
to  relieve  the  respondents'  predecessors  in 
Interest  of  further  Inquiry  Into  the  fact  of 
satisfaction.  In  support  of  this  proposition, 
appellant  contends  that  the  statute  does  not 
provide' for  such  a  method  of  releasing  the 
lien  previously  placed  by  the  recordation  of 
the  transcript  of  the  judgment.  In  this  ap- 
pellant is  technically  correct.  Section  674, 
Code  of  Civil  Procedure,  authorhses  the  filing 
of  a  transcript  of  the  original  docket  of  a 
judgment  in  another  CQunty  where  real  prop- 
erty is  situated.  Thereupon  the  judgment  be- 
comes a  lien  on  all  the  real  property  of  the 
defendant  in  such  county.  The  same  sectl<« 
then  provides:  "The  lien  continues  for  two 
years  unless  the  Judgment  is  previously  satis- 
fied or  the  Hen  otherwise  discharged." 

[1-3]  Respondents  urge  that  the  title  of 
the  property  in  Alameda  county  was  cleared 
of  the  lien  of  the  Judgment  when  the  certified 
copy  of  the  county  clerk's  docket  showing  the 
filing  of  satisfaction,  was  reoocded  in  that 
county.  But  the  recording  of  a  copy  of  this 
document  could  not  give  it  greater  force  than 
the  record  of  the  original  docket  in  the  coun- 


ty where  made.  Civ.  Cbde,  g  1218.  Hence, 
when  a  transcript  of  Judgment  has  been  filed 
in  another  county  under  section  674,  Code  of 
Civil  Procedure,  the  lien  thereby  placed  is 
not  discharged  by  the  recordation  of  a  copy 
of  the  (Serk's  docket  showing  satisfaction. 
The  lien  Is  discharged  by  the  satisfaction  it- 
self. Here  the  case  Is  that  the  Judgment  was 
obtained  by  the  guardian  ad  litem  of  Annie 
M.  Cochran,  and  the  satisfaction  was  signed 
by  her  Individually  on  the  representation  that 
she  had  then  become  of  age.  If  it  be  a  fact 
that  the  ward  was  then  of  age  she  was  com- 
petent to  sign  the  satisfaction,  because  that 
fact  alone  terminated  the  guardianship.  Code 
Civ.  Proc.  §  1760.  The  subsequent  attack, 
which  was  made  upon  this  satisfaction,  was 
confined  to  the  ground  that  it  was  in  fraud 
of  the  creditors  of  the  ward,  and  at  no  stage 
of  the  proceedings  is  it  suggested  that  she 
was  not  of  age  and  competent  to  give  satis- 
faction of  judgment  at  the  time  this  docu- 
ment was  executed.  Such  being  the  case, 
those  dealing  with  the  property  in  Alameda 
county  were  not  charged  to  look  further  than 
the  fact  that  the  Judgment  from  which  the 
lien  arose  had  been  satisfied  by  the  actual 
plaintiff  in  the  case  in  a  manner  and  form 
fully  meeting  ,all  the  legal  requirements. 

[4]  If  tlie  ward  had  not  reached  her  major- 
ity, and  if  the  satisfaction  bad  been  procured 
by  the  defendant  or  her  agents  tlirough  fraud 
upon  the  ward,  then  the  trustees  under  de- 
fendant's deed  of  trust  and  those  deraigning 
title  through  them  might  be  charged  with  the 
fraud,  but'  there  is  no  evidence  of  any  such 
facts  In  the  record.  The  lien  upon  the  prop- 
erty having  been  discharged  by  satisfaction 
of  the  judgment  it  could  not  be  restored  ex- 
cept by  Oje  recordation  anew  of  a  transcript 
of  judgment  as  required  by  section  674,  Code 
of  Civil  Procedure. 

[Sj  The  filing  of  notice  of  the  pendency  of 
the  new  action  to  set  aside  the  satisfac- 
tion as  fraudulent  to  the  creditors  of  the 
word  was  not  sufiJcient  to  put  defendants 
on  notice,  as  the  title  had  previously  been 
legally  transferred  by  the  defendant  in  the 
original  action.  The  respondents  accordingly 
took  free  from  the  cloud  of  the  proceedings 
pending  in  San  Francisco  county,  and  were 
entitled  to  Judgment. 

For  these  reasons,  the  judgment  is  afllrmed. 

We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 
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(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. June  13,  1919.  Behcaring  Denied 
by  Sopreme  Court  Aug.  11,  1919.) 

L  Bbokibs  «=386(1)  —  AonoN  fob  Coumis- 
810N  —  Pboof  of  Services  —  Pabol  Evi- 

DRMCC. 

In  land  broker's  action  upon  principal's 
written  agreement  to  pay  commissions  for  sefr- 
Ices  performed,  where  answer  alleged  there  was 
no  consideration  for  agreement,  parol  evidence 
aa  to  snch  services  was  not  inadmissible  as  be- 
ing violative  of  statute  of  frauds  requiring  bro- 
ker's authority  to  be  in  writing,  but  was  ad- 
missible for  purpose  of  showing  consideration. 

2.  EJviDKnoK  ^=>422  —  Action  fob  Commis- 
.  sioM— Pabol  Evidence  —  Cokthacx  wiih 

PUBCRABEBS. 

In  land  broker's  action  upon  principal's 
"Written  agreement  to  pay  commission  pro  rata 
«8  purchase  price  was  paid,  parol  evidence  was 
admissible  to  show  that  the  principal's  con- 
tracts with  purchasers  were  in  full  force  at 
time  of  assignment  thereof  by  principal. 

8.   BBOKBBB     «s>76— COMUISSIOW— CANCEI.I<iL- 

TiON  of  Land  Contbact. 
Where  broker's  contract  with  owner  pro- 
vides for  payment  of  commissions  pro  rata  as 
purchase  price  is  paid,  broker  is  entitled  to  en- 
tire commission  upon  cancellation  of  owner's 
-contract  with  purchaser  by  mutual  consent  of 
owner  and  purchaser. 

A.  Bbokebs  «=383(1)— CoMMisaioif  Oontbaot 

— ^DtJTT  OF  OWNEB. 

Vendor,  having  agreed  to  pay  broker  com- 
-mission  pro  rata  upon  payment  of  purchase 
price,  is  required  to  act  in  good  faith  and  do 
nothing  to  prevent,  discourage,  or  embarrass 
the  completed  purchase  of  the  property  and  do 
everything  possible  to  aid  in  securing  the  pur- 
■chase  price. 

■S.  Bbokebs   9s>75— CojfiaBaioN   Gontbaot— 

AsaiONMENT  or    CONTBACTS    BT   VKNDOB. 

Where  vendor,  having  agreed  to  pay  broker 
-commissions  pro  rata  upon  payment  of  purchase 
price  after  payment  of  first  20  per  cent.,  con- 
veyed title  to  the  land  and  assigned  its  inter- 
est in  the  contracts  to  another  party,  the  en- 
tire commission  became  due;  vendor  having  in 
effect  abandoned  and  made  it  impossible  to  car- 
ry out  its  contract  with  purchasers  procured 
by  broker. 

6.  INTBBEST  «=s>4d— Commission  Contbact  — 
Antedated  Contbact. 
Where  antedated  commission  contract  pro- 
vided for  payment  of  commissions  pro  rata  up- 
on payment  of  purchase  price,  with  interest  on 
commissions  "payable!  as  received,"  without 
specifying  date  from  which  interest  was  to  be 
computed,  interest  was  to  be  computed,  not 
from  time  of  default  merely,  but  from  date  of 
the  commission  agreement,  and  from  the  real, 
not  apparent,  date  of  the  execution  of  the  agree- 
ment. 


Appeal  from  Superior  Ooart,  Sacramento 
County;    Charles  O.  Buslck,  Judge. 

Action  by  D.  B.  Batzlaft  against  the  Traln- 
or-Desmond  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed  as 
modified. 

Butler  &  Swlsler  and  C.  E.  McLaughlin,  all 
of  Sacramento,  for  appellant. 

Driver  &  Driver  and  B.  F.  Van  Dyke,  all 
of  Sacramento,  for  respondent. 

BURNETT,  J.  On  or  about  the  1st  day  of 
March,  1912,  the  Sacramento  Valley  Coloniza- 
tion Company  entered  Into  a  coHtrflct  with  the 
defendant  to  sell  to  the  latter,  a  large V>dy  of 
land  In  the  Bancho  del  Paso  in  Sacramento 
county.  At  ttiat  time  and  for  some  time 
thereafter  plaintiff  was  engaged  In  selling 
lands  for  defendant,  and  on  or  about  March 
26th  following  the  former  negotiated  with 
one  W.  H.  Stewart  for  the  sale  of  some  1,608.- 
33  acres,  and  thereafter '  defendant  entered 
Into  a  written  contract  with  Stewart  for  the 
sale  and  purchase  of  said  tract,  acknowledge 
ing  the  receipt  of  96,000,  and  agreeing  that, 
when  Stewart  paid  an  additional  sum  of  $12,- 
000  on  the  purchase  price,  defendant  would 
gl\'e  Stewart  a  new  contract  according  to  a 
form  attached  to  the  first  contract.  When  said 
$12,000  payment  was  about  dne  according  to 
said  contract,  plaintiff  ascertained  that  Stew- 
art was  having  considerable  difficulty  in  rais- 
ing funds  to  meet  this  payment,  and  on  the 
12th  day  of  June,  following,  without  any  objec- 
tion from  Stewart,  plaintiff  induced  one  W.  B. 
Harrison  to  enter  Into  a  contract  with  de- 
fendant tor  the  purdiase  of  section  28  Includ- 
ed In  Stewart's  contract  About  this  time  de- 
fendant, without  the  assistance  of  plaintiff, 
sold  to  one  Jonas  820  additional  acres  of 
said  tract  covered  by  the  Stewart  contract. 
Thereupon  plaintiff  persuaded  Stewart  that 
the  latter  could  handle  the  residue  of  the 
land  Included  In  said  contract,  and  he  came 
to  California  from  Oklahoma  and  entered  In- 
to the  secMid  written  contract  with  defend- 
ant, whereby  the  latter  agreed  to  sell  to 
Stewart  the  north  one-half  of  section  65  and 
of  section  62,  being  all  the  land  covered  by 
Stewart's  first  contract,  after  deducting  those 
portions  sold  to  Harrison  and  Jonas.  De- 
fendant gave  Stewart  credit  on  the  second 
contract  for  tbe  $5,000  paid  on  the  first,  the 
second  being  dated  July  1,  1912.  Immediate- 
ly after  this  plaintiff  and  defendant  execut- 
ed the  following  written  agreement: 

"In  entering  into  an  agreement  with  D.  Rats- 
laff  in  the  sale  of  the  following  described  prop- 
erty it  is  understood  that  the  net  price  to  him 
would  be  $87.50,  and  the  said  Ratslaff  having 
disposed  of  the  said  land  at  $92,50  per  acre,  it 
is  therefore  understood  and  agreed  that  in  con- 
sideration of  the  work  done  and  tq  be  done  in 
the  sale  of  section  No.  29,  and  tbe  north  halt 
of  section  No.  C2  and  north  half  of  section  No. 
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60,  amountiiig  to  1,288.38  acres  located  on 
Rancbo  del  Paso  in  the  county  of  Sacramento, 
state  of  California,  we  agree  to  pay  D.  B. 
RatzlaCf,  of  the  city  of  Sacramento,  state  of 
California,  the  sum  of  $6  per  acre  as  commis- 
sions; said  commissions  to  be  paid  pro  rata 
as  paid  by  the  purchasers  after  the  first  20 
.per  cent,  payment  is  received ;  no  commissions 
to  be  paid  out  of  the  first  20  per  cent.  The 
above  commissions  are  to  bear  6  per  cent,  in- 
terest, payable  as  received." 

We  may  refer  to  this  as  "the  commission 
contract,"  and  upon  It  the  action  te  based. 
It  was  dated  February  19,  but  was  actually 
executed  In  the  early  part  of  July,  1912. 
The  rAson  for  antedating  Is  explained  by 
plaintiff,  but  that  consideration  Is  of  .no 
importance  here.  Thereafter  and  on  or  about 
January  18,  19fl3,  while  said  Stewart's  sec- 
ond contract  and  the  Harrison  contract 
were  in  full  force,  defendant  assigned  to  the 
Farmers'  tc  Bankers'  Investment  Company  its 
said  contract  of  purchase  with  the  Sacramen- 
to Valley  Colonization  Company  and  took  In 
payment  therefor  the  greater  portion  of  the 
capital  stock  of  said  Investment  Company. 
About  tbe  same  time,  at  the  request  of  said 
defendant,  the  Colonization  Company  convey- 
ed the  lands  covered  by  said  commission  con- 
tract to  the  Investment  Company,  and  on  or 
about  June  11,  1913,  the  Tralnor-Desmond 
Company  sold  all  of  its  said  stock  to  one  B. 
F.  Robblns.  Thereafter  it  Is  plain  defendant 
had  no  Interest  whatever  In  any  of  said 
lands  or  In  either  of  said  contracts  with 
Stewart  and  Harrison. 

As  to  the  complaint  to  the  action,  no  crit- 
icism seems  to  be  Justlfled.  In  brief,  it  may 
be  stated  that  It  alleges  the  execution  of  said 
commission  contract,  the  performance  by 
plaintiff  of  the  terms,  covenants,  and  condi- 
tions therein  recited,  "that  defendant  has  re- 
ceived payment  in  full  for  said  lands,  that 
heretofore,  and  while  said  contracts  of  sale 
were  In  full  force  and  effect,  defendant  sold 
and  transferred  all  Its  Interest  In  the  said 
lands,"  and  that  no  part  of  said  amount 
agreed  upon  has  been  paid.  The  complaint 
was  verified  and  in  the  verified  answer  de- 
fendant admitted  the  execution  of  the  com- 
mission contract,  but  claimed  that  platotlff 
had  sold  thereunder  only  648.33  acres,  and 
was  therefore  entitled  to  the  sum  of  $3,241.- 
65  as  commissions  Instead  of  $6,441.65,  as 
claimed.  A  counterclaim  was  also  set  up  for 
about  $1,600,  and  the  prayer  was  that  this 
sum  might  be  set  off  against  plaintiff's  claim, 
and  defendant  offered  to  pay  to  plaintiff  the 
'difference.  Defendant  was  permitted,  how- 
ever, by  the  court  to  file  an  amended  answer, 
from  which  was  omitted  the  express  admis- 
sion of  any  amount  due  platotlff.  No  objec- 
tion was  made  to  the  form  of  the  amended 
answer,  although  somewhat  uncertain  In  its 
denials  of  certain  material  allegations  of  the 
complaint,  and  the  cause  was  tried  by  the 
court    The  findings  were  to  favor  of  plato- 


tlff on  the  commission  contract  for  tbe  full 
amount  claimed,  to  wit,  the  sum  of  $6,441.66 
together  with  Interest  thereon  at  6  per  cent, 
from  the  19th  day  of  Februa^,  1912,  amount- 
tog  to  $8,060.23,  and  to  favor  of  defendant 
for  the  counterclaim  for  a  Uttle  less  than  the 
amount  demanded.  The  judgment  was  for 
the  difference,  the  sum  of  $6,130.66  in  favor 
of  platotlff,  from  which  the  appeal  is  taken. 

[1]  In  the  trial  of  the  cause  much  parol 
evidence  was  received  of  the  services  per- 
formed by  plaintiff  to  the  effort  to  secure  pur- 
chasers for  said  tract  of  land  and  to  effect 
its  sale.  This  Included  an  account  of  tbe  ne- 
gotiations with  said  Stewart  and  Harrison 
and  a  statement  of  the  contracts  which  plato- 
tlff toduced  them  to  execute.  Tbe  evidence 
was  objected  to  prtocipally  oa  the  ground 
that  It  was  thereby  sought  to  prove  tbe  au- 
thority of  platotlff  as  agent  to  represent  de- 
fendant to  the  sale  of  real  property,  and  it 
Is  claimed  here  that  such  evidence' was  inad- 
missible because  violative  of  the  statute  of 
frauds,  requirtog  such  authority  to  be  to 
writing.  But  appellant  Is  entirely  mistaken 
In  the  view  that  said  rule  is  applicable  to 
this  case.  The  evidence  was  received  and 
was  certainly  admissible  for  the  purpose  of 
showing  the  consideration  for  appellant's 
promise  to  pay  respondent  said  commission 
of  $5  per  acre.  It  was  not  required  of  re- 
spondent In  the  first  tostance  to  offer  such 
evidence,  since  the  written  contract  would 
raise  the  presumption  of  suflScient  consider- 
ation. But  the  answer  virtually  denied  that 
any  service  was  performed  that  would  sup- 
port the  said  promise  to  pay,  and  respond- 
ent, by  offering  such  proof,  simply  anticipat- 
ed this  defense.  Plaintiff,  let  It  be  repeated, 
did  not  rely  upon  any  parol  authorization  of 
ageficy,  but  this  action  was  and  is  based  up- 
on said  written  promise  to  pay.  If  A.  should 
enter  into  oral  negotiations  with  B.  to  sell 
for  the  former  a  tract  of  land,  and  the  serv- 
ice should  be  performed,  and  thereafter  A. 
should  execute  a  written  promise  to  pay  a 
commission  therefor,  would  any  one  contend 
that,  if  the  consideration  for  said  promise 
were  disputed,  B.  would  not  be  permitted  to 
testify  as  to  the  service  he  had  performed 
for  A?  We  tbtok  there  can  be  no  serious  con- 
troversy above  the  matter,  and  the  ruling 
was  altogether  correct. 

[t]  Parol  evidence  was  also  received  to 
show  that,  at  the  time  appellant  disposed  of 
all  Interest  In  said  land  and  to  said  contracts 
with  Stewart  and  Harrison,  the  agreements 
for  the  sale  to  them  were  to  full  force  and 
effect.  This  was  entirely  proper  In  view  of 
the  condition  prescribed  to  the  written  prom- 
ise for  the  payment  of  the  commission.  It 
was  to  be  paid  "pro  rata"  as  the  purchase 
price  was  paid.  If,  therefore,  the  contracts 
were  forfeited  by  Stewart  and  Harrison  and 
they  declined  or  refused  to  pay  the  purchase 
price,  respondent  would  not  be  entitled  to  his 
commission,  and  appellant,  of  course,  would 
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be  released  of  liability  therefor.  Respond- 
ent assamed  the  responsibility  of  loAg  his 
commission  if  said  Stewart  and  Harrison  de- 
faulted. But  he  claimed,  and  still  contends, 
that  his  commission  became  due  by  reason  of 
the  default  of  appellant,  and,  manifestly,  to 
take  advantage  of  that  default,  he  must  show 
that  be  had  not  already  lost  his  right  in  con- 
sequence of  the  forfeiture  of  the  said  Stewart 
ilnd  Harrison  contracts. 
'  There  remains  the  important  question 
whether  the  legal  effect  of  the  acts  of  appel- 
lant as  to  the  sale  of  the  property  to  the 
Farmers'  &  Bankers'  Investment  Company 
was  to  make  the  said  commission  Immediate- 
ly due.    It  is  the  contention  of  respondent: 

That  by  said  sale  appellant  "put  It  out  of  Its 
power  to  ever  receive  any  further  payments  or 
benefits  tinder  the  Harrison  and  Stewart  con- 
tracts of  sale  or  to  take  steps  to  enforce  pay- 
ment thereunder.  They  likewise  by  this  sale 
put  it  out  of  the  power  of  plaintiff  to  do  any 
further  work  for  them  under  bis  commission 
contract,  if  there  was  any  further  work  to  be 
done  thereunder." 

In  support  of  this  claim  they  cite  Wolf  t. 
Harsh,  M  Cal.  228 ;  Lore  v.  Mabury,  68  Cal. 
484;  Polrier  v.  Gravel,  88  Cal.  79,  26  Pac. 
962;  Bagley  v.  Cohen,  121  Cal.  604,  6&  Pac. 
1117;  Grant  v.  Warren,  81  Cal.  App.  458, 
160  Pac.  847;  Realty  Bonds,  etc.,  Co.  v.  Pt 
Richmond  Co.,  171  Cal.  238,  162  Pac.  483; 
Clieatam  v.  Tarbrough,  90  Tenn.  77,  IS  S. 
W.  1076. 

In  the  Wolf  Case  the  promise  In  writing 
was  to  pay  W.  a  certain  sum  of  money,  but 
with  the  express  understanding  that,  If  cer- 
tain mines  belonging  to  M.  should  yield  him 
no  profit,  then  the  note  was  not  to  be  paid, 
and,  the  obligation  was  to  become  null  and 
void.  It  was  held  that  the  yielding  of  profit 
to  M.  from  the  mines  was  a  condition  preced- 
ent to  the  obligation  incurred,  but  that,  M. 
having  rendered  the  happening  of  the  condi- 
tion impossible  by  selling  the  mines,  the -ob- 
ligation became  absolute.  The  decision  fol- 
lowed the  statement  of  the  principle  in  Bish- 
op on  Contracts,  {  690,  as  follows: 

"If  one  voluntarily  puts  it  out  of  his  power 
to  do  what  h$  has  agreed,  he  breaks  his  con- 
tract, and  is  immediately  liable  to  be  sued 
therefor  without  demand,  even  though  the  time 
specified  for  performance  has  not  expired." 

In  the  Love  Case  the  plaintifF's  assignors 
"contracted  to  furnish  materials  and  perform 
work  In  defendants'  mine,  In  consideration  of, 
which  the  defendants  agreed  to  pay  them 
$1,700— $800  down  during  the  progress  of  the 
work,  and  the  balance  out  of  the  first  pro- 
ceeds of  the  mine,  after  deducting  expenses." 
It  was  held  that  the  contract  contemplated 
that  the  defendants  were  to  work  the  mine ; 
and  their  failure  and  refusal  to  commence  to 
work  It  within  a  reasonable  time  rendered 
•ihem  liable  for  the  balance  to  be  paid. 

In  the  Poirier  Case,  supra,  the  promise  was 


to  pay  a  certain  sum  pf  money  in  install- 
ments, when  realized,  from  the  products  of 
certain  land  owned  by  the  defendant,  and  it 
was  held  that  the  mpney  immediately  be- 
came due  by  the  sale  and  conveyance  by  the 
defendant  to  others  of  the  land  and  producjb. 

In  the  Bagley  Case  a  note  was  given  to  be 
paid  out  of  the  profits  of  a  business,  and  It 
was  held  that  the  Liability  became  fixed  and 
absolute  when  the  maker  voluntarily  put  it 
out  of  his  power  to  make  any  profit  out  of 
the  business  or  to  fulfill  the  contract  accord- 
ing to  Its  terms,  by  a  sale  and  conveyance  of 
the  business.  , 

In  the  Grant  Case  the  balance  of  the  pur- 
chase price  of  certain  lands  was  to  be  paid 
oat  of  the  proceeds  of  a  certain  quarry,  and, 
the  vendee  having  repudiated  his  agreement 
to  work  the  mine,  it  was  held  that  the  meas- 
ure of  plaintiff's  damage  was  the  full  balance 
due  in  cash,  and  not  the  amount  of  the  roy- 
alty that  the  quarry  might  have  yielded  had 
it  been  worked. 

In  the  Realty  Bonds  Case  the  action  was 
by  an  agent  to  recover  commissions  for  the 
sale  of  a  tract  of  land  to  be  paid  oat  of  the 
purdiaae  price.  The  vendor  agreed,  however, 
to  make  extensive  improvements  on  the  land. 
He  failed  to  keep  his  agreement,  and  it  was 
held  by  the  Supreme  Court  that. this  tended 
to  show  that  he  had  prevented  the  purchas- 
ers from  paying  the  purchase  price,  and  that, 
under  these  circumstances,  tlie  agent  was  en- 
titled to  his  foU  commission. 

In  the  Cbeatam  Case  a  real  estate  brokef 
was  to  be  paid  his  commission  out  of  the  pur- 
chase price,  but  it  was  held  that  he  was  en- 
titled to  said  conuniasion  notwithstanding 
there  was  no  sale,  since -the  sale  was  not  con- 
summated by  reason  of  a  defect  in  the  ven- 
dor's title. 

[8,4]  The  principle  of  the  foregoing  cases 
would  assuredly  apply  here,  if  it  be  true,  as 
claimed  in  the  brief  of  appellant,  that  the 
Stewart  contract  was  canceled  by  mutual  con- 
sent of  Stewart  and  appellant.  If  appellant 
consented  to  sadt  cancellation,  it  would,  of 
course,  by  this  voluntary  act.  In  a  legal 
sense  prevent  the  payment  of  the  purchase 
price.  The  commission  contract  necessarily 
implied  that  appellant  would  act  in  good 
faith  and  do  nothing  to  prevent,  or  even  dis- 
courage or  embarrass,  the  completed  pur- 
chase of  the  property.  Indeed,  according  to 
the  plainest  principles  of  honesty  and  fair 
dealing,  appellant  was  required  to  do  every- 
thing possible  to  promote  the  purchase  of 
the  land  by  Stewart  and  Harrison,  and  there- 
by to  aid  in  securing  the  purchase  price,  to 
the  end  that  respondent  might  receive  com- 
pensation for  the  services  which  he  had  per- 
formed. 

[5]  The  court,  however,  found  that  the 
said  contracts  of  Stewart  and  Harrison  were 
still  in  force  at  the  time  of  the  conveyance  as 
aforesaid  to  the  said  Farmers'  &  Bankers' 
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InTestment  Company.  But  by  this  convey- 
ance and  tbe  assignment  to  said  company  by 
appellant  of  all  Its  interest  in  said  Stewart 
and  Harrison  contracts  it  waived  all  interest 
in  J  the  payment  of  said  purchase  price,  and 
violated  its  Implied  obligation  to  promote  the 
purchase  of  the  property  by  Stewart  and 
Harrison.  The  commission  contract  clearly 
contemplated  that  appellant  would  not  change 
its  attitude  towards  the  property  to  the  det- 
riment of  respondent.  This  is  not  like  the 
case  where  a  vendor  who  has  entered  into  an 
executory  contract  for  the  sale  of  real  es- 
tate simply  conveys  the  property  to  another 
before  the  maturity  of  the  obligation  under 
said  contract  or  where  he  enters  Into  a  con- 
tract for  the  sale  of  property  which  he  does 
not  own  at  the  time  of  the  execution  of  the 
contract.  But  In  the  case  at  bar  the  vendor 
not  only  conveyed  all  of  his  title  in  the  land, 
but  also  relinquished  all  of  Ms  Interest  in 
the  contract  of  sale,  in  which  contract  re- 
spondent was  directly  interested  and  upon 
which  the  payment  of  Ws  commission  de- 
pended. The  effect  of  appellant's  conduct,  as 
far  as  respondent's  interest  Is  concerned,  was 
the  same  as  though  the  former  bad  entirely 
rescinded  or  abandoned  the  contracts  with 
Stewart  and  Harrison. 
In  39  Oyc.  1388,  it  is  said: 

"According  to  the  weight  of  authority,  where 
tbe  vendor  upon  default  in  performance  of  the 
purchaser  or  in  the  absence  of  such  default  sells 
tbe  land  to  a  third  party,  this  will  amount 
to  a  rescission  of  the  contract  of  sale,  and  a 
fortiori  the  contract  will  be  considered  as  re- 
scinded when  in  addition  to  tbe  sale  the  vendor 
notifies  the  purchaser  that  he  considers  his 
contract  rescinded.  According  to  some  deci- 
sions, however,  sale  of  the  property  to  a  third 
person  does  not  of  itself  constitute  a  rescission. 
These  decisions  proceed  upon  the  theory  that 
the  vendor  has  not  made  performance  on  his 
part  impossible,  since  he  has  it  in  his  power  to 
repurchase  the  property  and  perform  the  con- 
tract." 

The  rule  as  stated  In  the  latter  portion  of 
the  above  quotation  prevails  in  California. 
Joyce  V.  Shafcr,  97  Cal.  335,  32  Pac.  320; 
Rhively  v.  Seml-Tropical  Land  Co.,  99  Cal. 
259.  33  Pac.  848. 

But  here,  as  we  have  seen,  the  appellant 
has  gone  further  and  assigned  its  agreement 
to  sell.  It  has  therefore  in  effect  abandoned 
and  made  it  impossible  for  It,  at  least,  to 
carry  out  the  contract  with  Stewart  and  Har- 
rison. 

In  fact,  by  said  commission  contract,  the 
parties  contemplated  that  appellant  should 
retain  its  interest  In  the  property  and  in  the 
purchase  price  until  the  commissioa  was 
paid.  Love  v.  Mabury,  anpra.  While  not  ex- 
plicitly stated  it  is  fairly  implied,  indeed, 
that  the  commission  was  to  be  paid  out  of 
the  purchase  price.  Is  that  not  a  reasonable 
inference  from  this  language,  "Said  commis- 
sions to  be  paid  pro  rata  as  paid  by  the  pur- 


chasers after  the  first  20  per  cent,  payment 
Is  rece#ed,  no  commissions  to  be  paid  out  of 
the  first  20  per  cent"?  Why  should  appel- 
lant be  at  pains  to  provide  that  no  part  of  the 
commissions  shall  be  paid  "out  ot"  the  first 
20  per  cent,  of  the  purchase  price,  if  It  was 
the  understanding  that  it  should  be  paid  out 
of  no  portion  of  said  price?  The  fact  that 
the  first  20  per  cent,  was  thus  distinguished^ 
creates  the  Implication  that  the  remaining  80 
per  cent,  was  to  be  Impressed  with  the  bur- 
den of  the  commission. 

We  may  add  that  this  view  leads  to  no 
injustice,  since  the  services  were  performed 
by  respondent,  and  a  large  sum  of  money 
was  paid  to  appellant  by  Stewart  and  Harri- 
son, and  the  property  was  afterward  sold 
for  its  full  value. 

Appellant  claims  that — 

"The  finding  and  judgment  show  that  the 
court  allowed  $5  per  acre  on  1,608.33  acres. 
The  contract  on  its  face  provides  only  for  com- 
mission  on   1,288.33    acres." 

We  do  not  so  read  the  record.  The  court 
found  that  the  principal  sum  due  for  commis- 
sions is  $6,441.65.  As  we  figure  it,  1,288.33 
acres  at  $5  per  acre  would  Just  equail  tliat 
sum.    ' 

The  nemainlng  question  relates  to  the  allow- 
ance of  Interest.  It  Is  to  be  observed  that  the 
commission  contract  does  not  specify  the  date 
from  which  interest  shall  be  computed.  It 
is  provided  that  "above  commissions  are  to 
bear  6  per  cent,  interest  payable  as  received," 
It  thus  appears  that  the  interest  was  to  be 
due  at  the  same  time  as  the  installments  of 
the  commission,  and  the  rate  was  to  bo  6 
per  cent,  but  the  initial  point  for  the  compu- 
tation was  not  specified.  In  B.  C.  L.  S  23, 
it  is  said: 

"It  seems  to  be  generally  agreed  that  where 
an  instrument  is  payable  at  a  future  day,  with 
interest,  and  nothing  is  said  in  it  as  to  the  com- 
mencement of  the  interest  i>criod,  it  is  to  be 
computed  from  the  date  of  the  instrument" 

In  one  of  the  cases  dted  in  support  of  the 
text  Hackenberry  v.  Shaw,  11  Ind.  392,  the 
language  of  the  stipulation  was,  "with  6  per 
cent.  Interest  if  not  paid  at  maturity."  The 
Supreme  Court  of  Indiana  said: 

"The  only  question  raised  •  •  •  is  wheth- 
er interest  should  be  computed  from  the  dote 
of  the  bill,  or  only  from  tbe  time  of  the  default 
The  court  below  allowed  interest  from  the  date 
of  the  bill.  This,  we  think,  was  right.  To  con- 
strue the  words  'with  6  per  cent,  interest,  if  not 
paid  at  maturity,'  to  mean  interest  from  the 
time  of  default  merely,  would  be  equivalent  to 
striking  them  out  of  the  bill  entirely.  That 
would  be  the  effect  of  the  bill  without  any  state- 
ment as  to  interest" 

Lord  Denman,  C.  J.,  delivering  the  opinion 
of  the  court  in  Raffey  v.  Greenwell,  10  Ad. 
&  El.  222,  said: 
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"Generally  apeaking,  aa  inMallment  of  this 
sort  carries  interest  from  Its  date,  whether 
payable  on  demand  or  at  a  time  specified.  The 
reason  is  that  the  party  who  makes  the  promise 
must  expect  to  keep  it;  and,  if  be  does,  no 
interpst  can  be  due  from  any  other  period  than 
the,  date." 

[•1  But  It  appears  herein,  and  the  eonrt  so 
found,  that  said  commission  agreement  was 
executed  on  or  about  the  1st  day  of  July,  al- 
though It  bears  date-  of  February,  19,  1912. 
We  think  the  real  rather  than  the  apparent 
date  Is  what  the  parties  bad  In  mind.  It  Is 
hardly  to  be  supposed  that,  in  the  absence 
of  an  agreement  to  tliat  effect,  the  parties  con- 
templated the  payment  of  interest  for  a  peri- 
od prior  to  the  execution  of  aiky  promise  <» 
the  part  of  the  obligor.  As  we  compute  It, 
the  court  allowed  as  Interest  about  fl3  in  ex- 
cess of  the  sum  doe.  The  tacts  fully  appear 
In  the  findings,  and  the  Judgment  may  be 
modified  here  by  reducing  the  amount  to 
$6,087,  and,  as  thus  modified,  it  is  affirmed; 
respondent  to  recover  his  c6st8. 

We  concur:    CHIPMAN,  P.  J, ;   HART,  J. 


ANDERSON  ▼.  NATIONAL  ICH  &  COLD 
STORAGE  CO.     (Civ.  2792.) 

(District  Coon  of  Appeal,  First  District,  IHvI- 
sion  2,  California.    June  18,  1919.) 

Limitation  or  Actions    €=»130(12)— Exten- 
sion or  Time— "Reversal  of  Judouent  on 
AprEAL"— Cestiobaei  . 
Where  an  award  of  compensation  to  a  wid- 
ow under  the  Workmen's  Compensation  Act  for 
death  of  her  husband  was  annulled  by  the  Su- 
preme Court  on  a  writ  of  certiorari,  such  annul- 
ment was  not  the  "reversal  of  jod^ment  on  ap- 
peal" within  the  provisions  of  Code  Civ.  Proc. 
8  356,   providing  that  where   judgment  is   re- 
versed  on    appeal,    plaintiff   may   commence    a 
new  action  within  one  year. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  Anna  I.  Anderson  against  the 
.National  Ice  &  Cold   Storage  Company,   a 
corporation.    From  Judgment  for  defendant 
on  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Afllrmed. 

Charles  L.  Brown,  of  San  Francisco,  for 
appellant.    - 

Gavin  McNab  and  Nat  Schmulowlts,  both 
of  San  Francisco,  for  respondent. 

LANGDON,  P.  J.  This  is  an  action  to  re- 
cover damages  from  the  defendant  because 
of  the  deatb  of  the  husband  of  plaintiff,  al- 
leged to  have  been  caused  by  injuries  sus- 


tained by  him  while  In  the  employ  of  the  de 
fendant,  and  due  to  the  negligence  of  the  de- 
fendant The  defendant  demurred  to  the 
complaint  upon  a  number  of  grounds.  The 
demurrer  was  sustained  upon  three  grounds, 
and  judgment  entered  for  defendant,  from 
which  the  plaintiff  appeals. 

Under  our  conclusion,  it  is  only  necessary 
for  us  to  consider  one  i>oint  upon  the  appeal, 
and  that  is  whether  or  not  the  action  was 
barred  by  the  provisions  of  section  340,  Code 
■of  Civil  Procedure,  providing  that  an  action 
for  the  wrongful  death  of  another  must  be 
brought  within  one  year.  The  facts  of  the 
case,  pertinent  to  this  Inquiry,  are  briefly  as 
follows:  John  A.  Anderson,  the  husband  of 
plaintiff,  was  injured  on  July  22)  1916,  by 
falling  ijiroagh  an  elevator  shaft  at  the  place 
of  business  of  the  defendant  company.  He 
died  from  such  injuries  on  AAigust  10,  1916. 
In  October,  1916,  his  widow  commenced  pro- 
ceedings before  the  Industrial  Accident  Com- 
mission, which  proceedings  culminated  in  an 
award  for  the  plaintiff.  This  award  was 
annulled  by  the  Supreme  Court  upon  a  writ  of 
certiorari  on  November  22,  1017.  Casualty 
Co.  of  America  v.  Industrial  Accident  Com- 
mlsshm  et  al.,  176  Gal.  684,  169  Paa  76. 
Tliereafter,  on  April  16,  1918,  more  than  one 
year  after  the  death  of  John  A.  Anderson, 
the  present  action  was  ccnnmenred  In  tbe  su- 
perior court 

The  appellant  urges  that  secti<H>  355,  Code 
of  Civil  Procedure,  is  applicable  to  the  case, 
which  section  provides  that  where  Judgment 
Is  reversed  on  appeal,  the  plaintiff  may  com- 
mence a  new  action  within  one  year  after 
reversal.  Appellant  contends  that  the  action 
of  the  Supreme  Court  in  annulling  the  award 
of  the  Accident  Commission  was  a  reversal 
on  appeal  within  the  meaning  of  this  section. 
In  this  matter  we  feel  bou'nd  by  the  decision 
in  the  case  of  Fay  v.  Costa,  2  Cal.  App.  241, 
83  Pac.  275.  A  petition  for  hearing  by  the 
Supreme  Court  was  denied  In  tnat  case,  and 
It  expressly  decides  that  where  an  order  Is 
annulled  upon  a  writ  of  review,  the  annul- 
ment thereof  cannot  be  deemed  the  reversal 
of  a  Judgment  upon  appeal  within  the  provi- 
sions of  section  355  of  the  Code,  allowing  a 
new  action  to  be  commenced  within  one  year 
after  the  reversal,  and  does  not  operate  to 
extend  the  time  for  commeBcing  an  action. 

We  have  given  great  conslderntion  to  ap- 
pellant's argument  that  while  the  Workmen's 
Compensation  Act  provides  only  for  a  writ 
of  review  and  for  no  other  method  of  appeal, 
yet  it  specifies  the.  matters  to  be  determined 
upon  the  review,  ancl  such  review  embodies 
more  than  the  ordinary  features  of  a  j^ro- 
ceeding  known  as  certiorari,  because  it  Is 
provided  that  the  decision  of  the  Industrial 
Commission  may  bo  reviewed  to  determine 
whether  it  has  been  procured  by  fraud  or 
whether  it  is  unreasonable,  and  that  there- 
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fore  this  proceeding  Is  more  in  the  nature  of 
an  appeal,  and  Is  different  from  the  ordinary 
proceeding  upon  certiorari  In  which  merely 
the  question  of  Jurisdiction  may  be  exam- 
ined. However,  we  are  of  the  opinion  that 
the  language  and  reasoning  of  tiie  case  of 
Fay  V.  Costa,  supra,  covers  these  objections, 
and  that  we  are  not  at  Uberty  to  consider  the 
question  an  open  one. 

Furthermore,  we  call  attention  to  the  fact, 
pointed  out  by  respondent  In  his  brief,  that 
section  355,  Code  of  Civil  Procedure,  and  the 
decision  in  the  case  of  Fay  v.  Costa,  were 
both  In  full  force  and  effect  at  the  time  of 
the  adoption  of  the  Workmen's  Compensation 
Act,  and  at  the  time  of  Its  amendment,  and 
we  must  assume'  that  the  Legislature,  In 
passing  this  law  and  therein  limiting  the 
rights  of  the  parties  after  proceedings  before 
the  Industrial  Accident  Commission  to  a  re- 
view only  by  writ  of  certiorari,  had  In  mind 
the  construction  placed  upon  such  Code  sec- 
tion by  the  above-named  case.  Baker  v. 
Hamilton,  66  Cal.  302;  Estate  of  Healy,  122 
Cal.  162,  54  Pac.  736.  Indeed,  the  act  Itself 
provides  that  the  sections  of  the  Code  of  Civ- 
il Procedure  of  this  state,  relating  to  writs  of 
review,  shall,  so  far  as  applicable,  apply  to 
proceedings  In  the  courts  under  the  provi- 
sions of  the  act 

Under  the  authority  of  Fay  v.  Costa,  su- 
pra, we  are  constrained  to  hold  that  the  an- 
nulment upon  writ  of  review  of  the  award 
of  the  commission  did  not  operate  to  extend 
the  time  for  commencing  the  action,  and  that 
the  plalntlfTs  action  was  barred  by  the  provi- 
sions of  section  340,  Code  of  Civil  Procedure. 

The  Judgment  is  affirmed. 

We  concur:    BHITTAIN,  J.;    HAVEN,  J. 


HUDSON  et  al.  v.  BARNESON.    (Civ.  2902.) 

(District  C!ourt  of  Appeal,  First  District,  Divi- 
sion 2,  California.  June  17,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  14,  1919.) 

1.  Evidence  «=»442(1)— Wmtten  Contbact 
—Co)iPi.ETENE8s— Parol  Evidence. 

lie  test  of  whether  parol  evidence  is  ad- 
missible as  an  exoeption  to  the  rule  that  where 
terms  of  an  agreement  have  been  reduced  to 
writing  no  evidence  of  other  negotiations  or 
terms  is  admissible,  under  Civ.  Code,  §  1625, 
and  Code  Civ.  Proc.  §  1856,  is  the  completeness 
or  incompleteness  of  the  writtm  contract,  and 
whether  it  contains  all  the  terms  of  the  agree- 
ment which  is  to  be  determined  from  an  in- 
spection of  the  contract  itself. 

2.  Evidence  «:»442(5)— Wbitten  Contract 
—  Paboi.  Evidence  —  Incompleteness  op 
Contract. 

Written  contract  between  owner  and  archi- 
tect giving  architect,  as  compensation  for  his 


services,  7  per  cent,  of  the  entire  cost  of  tiie 
construction  of  house  and  garage  without  stat- 
ing or  limiting  the  cost  of  the  constmction,  was 
incomplete,  entitling  owner  to  introduce  parol 
evidence  as  to  limit  of  cost  of  construction. 

8.  Appeal   and    Ebbob    ®=»1071(3)— Review 
— Habulebs  Ebbob— Finding.  • 

In  architect's  action  against  owner  on  eon- 
tract  giving  architect  stipulated  percentage  of 
cost  of  residence  and  garage,  finding  that  owner 
directed  architects  to  construct  garage,  not  to 
exceed  certain  amount,  if  error,  as  not  being 
supported  by  evidence,  was  harmless,  where  it 
was  found  that  architects  were  not  entitled  to 
compensation  in  connection  with  construction  of 
residence,  and  the  payment  actually  made  to 
architect  was  more  than  siifficient  to  compensate 
architects  for  their  services  in  connection  with 
the  construction  of  garage. 

Appeal  from  Superior  Court,  San  Mateo 
County ;  (George  H.  Buck,  Judge. 

Action  by  Frank  D.  Hudson  and  another, 
copartners  doing  business  under  the  Ann 
name  and  style  of  Hudson  tc  Munsell,  against 
John  Bameson.  Judgment  f6r  defendant, 
and  plaintiffs  appeal.     AtBrmed. 

Sheldon  Borden  and  George  H.  Moore,  both 
of  Los  Angeles,  for  appellants. 

A.  L.  Well  and  H.  F.  Shaw,  both  of  San 
Francisco,  for  respondent. 

HAVEN,  J.  Appellants  contend  that  the 
trial  court  erred  in  admitting,  over  their  ob- 
jection, certain  parol  evidence,  which  they 
claimed  varied  the  terms  of  a  written  agree- 
ment between  the  parties.  The  defendant 
employed  the  plaintiffs  as  architects  to  pre- 
pare plans  and  spedflcations  for,  and  to 
superintend  the  construction  of,  a  dwell- 
ing house  and  garage.  Upon  their  comple- 
tion, plaintiffs  sent  the  plans  and  specifica- 
tions to  the  defendant,  and  rendered  him  a 
bill  reading  as  follows: 

"To  architectural  work  on  residence  &  ga- 
rage at  San  Mateo,  agreement  five  per  cent,  on 
cost  of  buildings  for  plans,  specifications  and  de- 
tails now  completed.  Payment  now  due  on  ac- 
count, $1,500.00." 

Upon  the  receipt  of  such  bill  defendant 
wrote  plaintiffs,  acknowledging  the  same,  re- 
mitting one-half  of  the  amount  thereof,  and 
raising  questions  as  to  the  basis  of  plain- 
tiffs' compensation.  A  few  days  thereafter 
one  of  the  plaintiffs  called  upon  the  defend- 
ant, at  which  time  a  discussion  was  had 
concerning  the  terms  of  the  employment. 
Four  days  after  such  interview  plaintiffs 
wrote  the  defendant  the  following  letter: 

"September  28,  1916.  Captain  John  Bame- 
son, 310  Sansome  Street,  San  Francisco,  Cal. — 
Dear  Sir:  In  confirmation  of  our  conversation 
of  last  Saturday,  in  regard  to  the  architectural 
work  on  your  proposed  residence  and  garage  in 
San  Mateo,  we  agree  to  prepare  all  plans,  speci- 
fications and  details  and  also  to  superintend  the 
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erection  of  tbi  hmViinga  for  ft  sum  equal  to 
seven  per  cent  (7%)  of  the  .entire  cost  of  the 
same.  Necessary  travelinf  expenses  to  be  paid 
by  yon.  Tours  very  tmly,  HnOaon  &  Siunsell, 
Per  Frank  D.  Hudson." 

Shortly  thereafter  the  defendant  wrote  the 
plaintiffs  as  follows: 

'H)ctober  7,  1916.  Messrs.  Hudson  A  Mnn- 
sell,  416  Stimson  Block,  Liop  Angeles,  Cal.— 
Gentlemen:  I  acknowledge  receipt  .of  your  far 
vor  ,of  September  28tli  and  confirm  same. 
Tonrs  very  truly,  John  Bameson." 

TTpon  the  trial  oral  evidence  was  admitted 
on  behalf  of  defendant,  the  effect  of  which 
was  to  prove  that  the  defendant  had  instruct- 
ed plaintiffs  when  they  were  first  employed, 
and  subsequently  daring  the  time  when  the 
plans  were  in  process  of  preparation,  that 
the  limit  of  cost  of  the  proposed  dwelling 
honse  was  to  be  $25,000.  Plaintiffs  objected 
to  this  evidence  npon  the  gronnd  that  it  was 
an  attempt  to  vary  by  parol  evidence  the 
terms  of  the  agreement,  wbldi  they  claimed 
were  entirely  contained  in  the  writings  above 
referred  to.  The  objection  was  overruled, 
the  evidence  admitted,  and  Judgment  ren- 
dered in  favor  of  the  defendant,  from  which 
plaintiffs  appeal. 

Plaintiffs  alleged  in  their  complaint  that 
the  defendant  had  constructed  the  garage  at 
a  cost  of  $5,448,  and  had  refused  to  proceed 
with  the  construction  of  the  dwelling  honse 
and  abandoned  the  constmction  of  it;  and 
"that  it  would  have  cost  $66,000  to  have  con- 
structed said  dwelling  house."  The  court 
found,  in  conformity  with  the_  defendant's 
testimony,  that  the  reason  he  refused  to  pro- 
ceed with  the  construction  of  the  dwelling 
house  was  the  excessive  cost  thereof.  The 
evidence  of  the  defendant  and  members  of 
his  family  supports  the  judgment  of  the  trial 
court  The  question  Involved  in  this  appeal 
is  whether  such  evidence  was  admissible. 
Appellants  rely  upon  the  famlliaT  rule  that, 
when  the  terms  of  an  agreement  have  been 
reduced  to  writing,  no  evidence  of  other  ne- 
gotiations or  terms  is  admissible.  Civ.  Code, 
f  1625 ;  Code  Civ.  Proc.  §  1856.  Respondent, 
on  the  other  hand,  claims  that  the  facts 
bring  the  case  within  the  well-established 
exception  to  the  above  rule  to  the  effect  that, 
"Where  a  writing,  although  embodying  an 
agreement,  is  manifestly  Incomplete,  and  is 
not  Intended  by  the  parties  to  exhibit  the 
whole  agreement,  •  •  •  such  parts  of 
the  actual  contract  as  are  not  embraced  with- 
in its  scope  may  be  established  by  parol." 
3  Jones  Comm.  on  Evidence,  f  440;  Sivers 
V.  Sivers.  97  Cal.  518,  521.  32  Pac.  571; 
Krenzberger  v.  Wingfleld,  96  Cal.  251,  255, 
31  Pac.  109;  Williams  v.  Ashurst  Oil,  etc., 
C».,  144  Cal.  619,  624,  78  Pac.  28. 

[t]  The  test  of  the  application  of  the  gen- 
eral rule  or  its  exception  to  a  given  case  is 
the  completeness  or  incompleteness  of  the 
written  contract;  or,  in  other  words,  whether 


such  contract  contalnis  all  the  tertus  of  the 
agreement.  With  few  exceptions,  this  ques- 
tion is  to  be  determined  from  an  inspection 
of  the  contract  Itself,  in  the  leading  case 
of  Harrison  v.  McGormick,  89  Cal.  327.  330, 
26  Pac.  830,  831  (23  Am.  St.  Sep.  469),  which 
has  been  approved  in  many  subsequent  cases. 
It  Is  said: 

"If  it  [the  writing]  imports  on  its  face  to  be  a 
complete  expression  of  the  whole  agreement — 
that  is,  contains  such  language  as  imports  a 
complete  legal  obligation — it  is  to  be  presumed 
that  the  parties  have  introduced  into  it  every 
material  item  and  term ;  and  parol  evidence 
cannot  be  admitted  to  add  another  term  to  the 
agreentent.  although  the  writing  contains  noth- 
ing on  the  particular  one  to  which  the  parol 
evidence  is  directed." 

[2]  The  question  for  determination  is  there- 
fore whether  the  contract  evidenced  by  the 
writings  above  referred  to  appears  upon  its 
face  to  embrace  all  the  agreements  of  the  par- 
ties and  this  is  to  be  determined  from  the  lan- 
guage of,  the  letter  of  September  26th  from 
plaintiffs  to  defendant.  Appellants  contend 
that  the  confirmation  of  that  letter  by  the 
defendant  bound  him  to  pay  to  the  plaintiffs 
the  agreed  jjercentage  upon  whatever  might 
be  the  entire  estimated  cost  of  any  residence 
and  garage  which  plaintiffs  might  plan.  Re- 
spondent, on  the  other  hand,  insists  that  the 
amount  to  be  i>ald  plaintiffs  could  not  be 
determined  without  a  prior  determination  of 
the  cost  of  the  buildings,  and  as  that  cost 
was  nowhere  stated  in  the  writings,  it  was 
an  element  of  the  contract  omitted  there- 
from. In  our  opinion,  the  trial  court  did 
not  err  in  construing  the  contract  in  accord- 
ance with  respondent's  contention.  Disre- 
garding the  improvident  nature  of  such  a  con- 
tract as  appellants'  construction  would  make 
of  the  one  here  involved.  It  is  manifest  that 
the  plaintiffs'  commissions  could  not  be  com- 
puted from  the  terms  of  the  written  con- 
tract alone.  This  shows  its  incompleteness. 
A  necessary  element  of  plaintiffs'  cause  of 
action  was  the  cost  of  the  buildings.  Plain- 
tiffs could  not  object  to  evidence  on  the  part 
of  defendant  as  to  the  amount  of  such  cost 
upon  the  ground  that  the  entire  contract  was 
included  in  the  writings,  while  the  necessi- 
ties of  their  own  case  compelled  them  to 
adopt  a  like  course  to  supply  the  same  omit- 
ted portion  of  the  contract.  It  cannot  be 
held,  therefore,  that  the  letter  Imports  on 
its  face  to  be  a  complete  expression  of  the 
whole  agreement 

[3]  It  is  further  contended  by  appellants 
that  the  court  erred  in  finding  that  the  de- 
fendant directed  the  plaintiffs  to  prepare 
plans  and  specifications  for  a  garage  to  cost 
not  to  exceed  $3,500  to  $4,000,  as  that  finding 
Is  entirely  unsupported  by  the  evidence  and 
is  contrary  thereto.  Conceding  the  cwrect- 
ness  of  this  contention,  it  appears  that  the 
plaintiffs  have  been  paid  by  the  defendant 
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the  earn  ot  $1,500,  wlildi  was  more  than  auffl- 
deDt  to  compensate  them  for  their  «itlre 
servlcea  In  connection  with  the  garage.  The 
contract  evidenced  by  the  letter  of  September 
28,  1916,  covered  services  In  connection  with 
both  the  residence  and  garage.  As  the  court 
found  plaintUts  were  not  entitled  to  any 
compensation  In  connection  with  the  resi- 
dence, the  payment  made  must  be  applied  to 
the  services  rendered  upon  the  garage,  If 
plaintiffs  were  entitled  to  payment  therefor. 
It  does  not  appear,  therefore,  that  appel- 
lants were  prejudiced  by  this  finding. 
The  judgment  is  afiSrmed. 

We   concur:     LANGDON,    P.   J.{     BBIT- 
TAIN,  J. 


BUTTON  v.  NEWHODSB  et  aL    (Civ.  2926.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  June  21,  1919.  Re- 
bearing  Denied  by  Supreme  Courts  Aug.  18, 
1919.) 

1.  Plbadinq  «:»40e(5)— Oktictiok  to  Pijeao- 
nr«j— Waiver. 

In  an   action  to  foreclose  a  lien  for  imr 

provement  of  a  street  intersection,  objection  to 
the  complaint  that  the  improvement  ordinance 
was  pleaded  as  to  its  passage,  approval,  and  ex- 
istence by  recital,  instead  of  directly,  should 
have  been  made  by  special  demurrer,  and,  not 
having  been  so  made,  was  waived. 

2.  Appeal  and  Erbob  <s=>931  (9)— Presump- 
tion AS  TO  Findings— BiJrdek  to  Over- 
throw. 

When  the  record  presents  a  judgment  with- 
out findings,  the  presumption  in  its  favor  is 
that  findings  were  waived,  which  presumption 
appellant  must  overthrow  by  embracing  in  his 
record  on  appeal  an  afllrmative  showing  by  bill 
of  exceptions,  statement,  or  other  appropriate 
method  that  findings  were  not  made. 

3.  Municipal,  Corporations  ®±»294(4)  — 
Street  Improvement— SurnciENCT  of  No- 
tice. 

Posted  notice  of  a  street  improvement  in 
the  city  of  San  Frandsco  held  sufficient  in  form, 
in  view  of  the  improvement  ordinance  which 
merely  required  the  notice  should  state  brief- 
ly the  improvement  proposed  and  refer  to  the 
resolution  of  intention  for  further  particulars. 

4.  Municipal  Corpobuitions  $=>530— Street 
Improvement^Action  to  Foreclose  Lien 
—Time. 

Where  property  owners  in  the  dty  of  San 
Francisco  did  not  avail  themselves  of  the 
privilege  of  paying  the  assessment  for  a  street 
improvement  in  installments,  and  did  not  ex- 
ecute the  bond  thereon  required  by  the  city's 
improvement  ordinance,  they  were  subject  to 
suit  for  foreclosure  of  the  lien  on  their  proper- 
ty at  any  time  after  it  had  become  perfected 
and  within  two  years  after  proper  recordation. 


Appeal  from  Snpertor  Court;  City  and 
County  of  San  FrancUco;  James  M.  Troutt, 
Judge. 

Action  by  Thomas  8.  Button  against  Ar- 
thur A.  Newhouse  and  others.  From  judg- 
meiDt  for  plalntifC,  defendants  appeaL  Af- 
flntied. 

Hugo  D.  Newhooae  and  Jease  A.  Mueller, 
both  of  San  BVandaco,  for  appellants. 

Chas.  A.  Gray,  of  San  Francisco,  for  re- 
spondent. 

BICHABDS,  J.  [1]  This  is  an  appeal  from 
a  judgment  bi  the  plaiutllTs  favor  in  an  ac- 
tion to  foreclose  a  lien  for  the  improvement 
of  a  street  intersection  in  the  city  and  coun- 
ty of  San  Francisco,  under  the  provisions  of 
the  ordinance  providing  for  such  improve- 
ments, pursuant  to  the  terms  of  section  33, 
chapter  2,  article  6,  of  the  charter  of  said 
municipality.  The  appellant  urges  several 
points  upon  appeaL  The  first  of  these  Is 
that  the  complaint  was  fatally  defective  in 
the  respect  that  the  street  improvement  or- 
dinance relied  upon  was  not  sufficiently 
pleaded.  No  demurrer  was  presented  to  said 
complaint ;  no  objection  was  made  to  the  ad- 
mission In  evidence  of  the  ordinance  in  ques- 
tion. The  objection  to  the  sufiBciency  of  the 
pleading  in  respect  to  the  passage  and  ap- 
proval of  said  ordinance  is  for  the  first  time 
made  upon  appeal.  The  belated  objection  is 
that  the  ordinance  is  pleaded  as  to  its  pas- 
sage, approval,  and  existence  by  recital  in- 
stead of  directly.  The  objection  comes  too 
late.  It  should  have  been  made  by  special 
demurrer,  and,  not  having  been  so  made, 
must  be  held  to  have  been  waived.  City  of 
Santa  Barbara  v.  EJldred,  108  Cal.  294,  41 
Pac.  410;  Wells  Fargo  &  Co.  y.  McCarthy, 
6  Cal.  App.  312,  90  Pac.  203. 

[2]  The  appellant's  next  contention  is  that 
the  judgment  must  be  reversed,  because  there 
are  no  findings  in  the  record,  and  because 
the  record  fails  to  show  that  findings  were 
waived.  The  statement  of  this  point  em- 
braces its  own  answer.  When  the  record  pre- 
sents a  judgment  without  findings  the  pre- 
sumption in  Its  favor  is  that  findings  were 
waived.  This  presumption  the  appellant 
must  overthrow  by  em})raclng  in  his  record 
on  appeal  an  affirmative  showing  by  bill  of 
exceptions,  statement,  or  other  appropriate 
method,  that  findings  were  not  waived. 
Smith  V.  Lawrence,  53  CaL  34;  Campbell  v. 
Cobum,  77  Cal.  36,  18  Pac.  SCO;  Richardson 
V.  City  of  Eureka,  110  Cal.  441,  42  Pac  965; 
Tomlinson  v.  Ayres,  117  Cal.  568,  49  Pac.  717; 
Baker  v.  Baker,  139  Cal.  626,  73  Pac.  469. 

The  next  contention  of  the  appellant  is 
that  the  implied  findings  necessary  to  sup- 
port the  judgment  are  not  justified  by  the 
evidence  in  the  case.  Under  this  head  the  ap- 
pellant makes  several  pointa  which  we  do 
not  consider  it  necessary  to  review  In  detail. 
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for  the  reason  tbat  we  think  appellants'  ob- 
jections to  the  safflciency  of  the  evldenoe, 
whl(^  is  wholly  documentjiry,  are  all  an- 
swered either  by  the  terms  and  requirements 
of  the  ordinance  providing  for  this  improve- 
ment, or  by  the  decision  of  the  Supreme  Court 
in  the  cases  of  Bates  v.  Twist.  138  Cal.  62, 
70  Paa  1023,  and  RemUlard  v.  Blake  &  BU- 
ger  Co.,  16&  Cal.  277, 146  Pac.  634,  Ann.  Cas. 
1916D,  451,  in  which  the  cases  are  reviewed 
and  the  scope,  purpose,  and  sufficiency  of  res- 
oluticms  of  tntenticm  are  fully  expounded. 
We  think  that  these  cases  furnish  a  suffi- 
cient answer  to  the  appellants'  several  con- 
tentions in  respect  to  the  insufficiency  of  the 
evidence  as  justifying  the  Implied  findings  of 
the  court. 

[3]  The  next  point  urged  by  the  appellants 
Is  that  the  posted  notice  of  improvement 
was  insufficient  in  form,  and  that  the  sante 
was  not  posted  in  all  of  the  places  specified 
In  the  street  improvement  ordinance.  As  to 
the  objection  that  the  x>osted  notice  of  im- 
piovement  was  insufficient  in  form,  we  think 
that  the  apjMllants'  objections  to  it  are  suffi- 
ciently met  by  a  reference  to  the  terms  of 
'  the  ordinance,  which  only  requires  that  the 
notice  of  Improvement  shall  state  '"brlefiy 
the  Improvement  pn^Kwed,  and  refer  to  the 
said  resolution  of  intention  for  further  par- 
ticulars." We  think  also  that  the  case. of 
Perlne  v.  Eragraber,  102  Cal.  234,  36  Pac. 
685.  furnishes  a  iBufflclent  answer  to  the  ap- 
pellants' objections  In  this  regard  and  to  the 
authorities  which  are  cited  in  support  of 
said  objection. 

As  to  the  other  point  under  this  head  urg- 
ed by  the  appellants  with  respect  to  the  in- 
sufficiency of  the  places  of  posting,  we  are 
not  directed  to  the  specific  evidence  or  want 
of  evidence  as  to  the  insufficiency  in  this  re- 
spect. 

The  appellants'  next  contention  Is  that  the 
demand  of  payment  was  insufficient.  This 
point  was  fully  considered  and  disposed  of 
against  the  appellants'  contention  in  the  re- 
cent case  of  Blenfleld  v.  Van  Ness,  176  Cal. 
585,  169  Pac.  225. 

[4]  The  final  contention  of  the  appellants 
is  that  the  action  was  prematurely  brought. 
The  authorities  which  the  appellants  cite  in 
support  of  thl^  contention  in  our  opinion 
fail  to  sustain  it,  for  the  reason  tbat  they 
deal  with  considerations  other  than  those 
which  are  specified  in  the  terms  of  the  street 
ImproTenient  ordinance  itself.  By  section  19 
of  said  ordinance,  it  is  provided  that  the 
warrant,  assessment,  and  diagram  shall  be 
recorded  in  the  office  of  the  secretary  of  the 
board  of  supervisors,  and  that  "when  so  re- 
corded the  several  amounts  assessed  shall  be 
a  lien  upon  the  land,  lots  or  portions  of  lots 
as.sessed  respectively  for  the  period  of  two 
years  from  the  date  of  said  recording  unless 
sooner  discharged."     It  is  true  that  in  the 


street  improvement  ordinance  provision  is 
made  for  the  payment  of  these  assessments 
in  installments  by  such  property  owners  as 
elect  to  bring  themselves  and  their  property 
within  the  terms  of  tills  privilege  by  indicat- 
ing such  election  In  the  manner,  and  by  ex- 
ecuting a  bond  in  the  form,  fully  set  out  in 
the  ordinance,  in  which  event  the  payment 
of  the  assessment  is  postponed  according  to 
the  terms  of  the  ordinance  permitting  such 
installment  payments,  and  providing  for  such 
bond.  But  it  is  not  contended  that  the  ap- 
pellants in  this  case  availed  themselves  of 
the  privilege  of  paying  the  assessment  in  in- 
stallments, nor  that  they  executed  the  re- 
quired bond.  They  were  therefore  subject 
to  suit  for  the  foreclosure  of  the  lien  upon 
their  property  at  any  time  after  such  lien  had 
become  perfected  and  within  two  years  after 
the  proper  recordation  thereof.  This  action, 
having  been  begun  between  these  dates  as 
shown  by  the  record,  cannot  be  held  to  have 
been  prematurely  brought  without  doing  vio- 
lence to  the  express  terms  of  sections  19  and 
22  of  the  ordinance  in  question. 
Judgment  affirmed. 

We   concur:     WASTS;    P.    J.;     K£IBRI- 
GAN.  J. 


W.  J.  WklTB  CO.  V.  WINTON.    (Civ.  2873.) 

(District  Court  of  Appeal,  First  District,  Dlri- 
sion  1,  California.    Jime  23,  1919.) 

Affeal  and  Ebbob  ^=>428(1)  —  Nones  of 
Appeal— "Filing"  with  Clebk. 
Where  the  person  who  desired  to  serve  de- 
fendant's notice  of  appeal  proceeded  to  the  of- 
fice of  the  derk  of  the  court,  and  arrived  there 
about  the  time  the  office  closes,  and  after  search- 
ing for  a  deputy  returned  to  find  the  office  clos- 
ed, 80  that  she  slipped  the  notice  under  the  door, 
there  wag  no  legal  filing  of  the  notice  aa  of  that 
day,  the  deputy  derk  having  placed  the  filing 
mark  on  the  notice  the  next  day ;  delivery  being 
essential  to  "filing." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  BHrst  and  Second  Series.  File.] 

Appeal  from  Superior  Court.  City  and 
County  of  San  Francisco;  Ueorge  H.  Ca- 
baniss.  Judge. 

Action  by  the  W.  J.  White  Company,  a  cor- 
poration, against  Mrs.  Hally  Wlnton.  From 
an  order  granting  defendant's  motion  to  cor- 
rect the  record  by  changing, the  file  mark 
on  her  notice  of  appeal,  plalntlft  appeals.  Or- 
der reversed. 

G.  W.  Eastin,  of  San  Francisco,  for  appel- 
lant. 

Milton  S.  Hamilton,  of  San  Frandisco.  for 
respondent. 
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WASTE,  P.  3.  Tbls  is  an  appeal  from  an 
order  granting  defendant's  motion  to  correct 
the  record  by  changing  the  file  mark  upon 
her  notice  of  appeal  from  January  17  to 
January  16,  1918. 

It  is  conceded,  as  of  course  it  must  be,  that 
in  the  taking  of  an  appeal  the  notice  thereof 
must  be  both  served  and  filed  within  the 
time  permitted  by  law.  Neither  alone  is 
sufScient.  In  the  present  proceeding  it  ap- 
pears that  the  plaintUf  had  obtained  a  Judg- 
ment against  the  defendant,  and  that  the 
last  day  upon  which  the  latter  might  take 
an  appeal  was  January  16,  1918.  On  that 
day  she  served  a  notice  of  appeal,  and  the 
question  here  presented  is.  Was  the  notice 
also  filed  on  that  day  or,  as  indicated  by  the 
filing  mark  thereon,  upon  the  day  following? 

According  to  the  aflJdavit  in  support  of  the 
motion  the  person  who  served  the  notice, 
desiring  to  file  the  same,  proceeded  to  the 
oflSce  of  the  clerk  of  the  court,  and  arrived 
there  at  about  5  o'clock  in  the  afternoon, 
which  is  the  hour  the  office  doses.  In  search- 
ing for  a  deputy  to  whom  she  might  hand 
the  notice  for  the  purpose  of  filing  she 
wandered  out  of  the  office,  and  when  she 
shortly  thereafter  tried  to  re-enter  she  found 
the  office  closed.  A  person  at  that  moment 
coming  out  of  the  office,  upon  learning  from 
her  her  purpose  there,  Informed  her  that 
she  could  effect  her  object  by  passing  the  no- 
tice through  the  door  and  leaving  it,  which 
she  did.  On  the  other  hand,  the  attorney 
upon  whom  the  notice  had  been  served  on  the 
afternoon  of  that  day,  at  the  time  of  the 
service  thereof  noticed  the  lateness  of  the 
hour,  and  expressed  the  opinion  to  the  per- 
son serving  the  notice  that  she  would  not 
have  time  to  reach  the  clerk's  office  in  order 
to  file  it.  This  statement  of  the  attorney  is 
not  denied.  An  affidavit  of  the  deputy  clerk 
who  placed  the  filing  mark  upon  the  notice 
is  in  part  as  follows: 

"On  the  17th  day  of  January,  1918,  as  such 
deputy  clerk  I  filed  in  the  above  entitled  action 
t&e  notice  of  appeal  of  the  defendant  in  the  ac- 
tion. •  •  •  Said  notice  of  appeal  was  not 
filed  nor  delivered  to  the  office  of  the  county 
clerk  for  filing  on  the  16th  day  of  January, 
1918,  nor  until  the  17th  day  of  January.  1918. 
There  is  no  mistake  in  the  date  of  filing  there- 
of which  is  indorsed  on  said  notice  of  appeal. 
It  is  practically  impossible  to  make  a  mistake 
in  the  date  of  filing  any  paper  [then  describing 
the  method  of  avoiding  mistakes],  and  positively 
no  mistake  was  made  in  the  date  of  the  actual 
filing  of  the  notice  of  appeal  above  mentioned." 

In  this  state  of  the  record  we  are  con- 
strained to  hold  that  the  appeal  was  not 
seasonably  taken,  for  the  reason  that  it  can- 
not be  held  that  merely  leaving  or  depositing 
the  notice  thereof  In  the  clerk's  office  on  Jan- 
uary 16th,  under  the  circumstances  narrated, 
constituted  a  legal  filing.  A  paper  is  filed 
wh«i  it  is  delivered,  at  the  place  where  it 


ia  to  be  filed,  to  the  proper  offlceir,  and  by  him 
received  to  be  kept  on  file.  "If  the  filing 
can  be  proved  by  parole,  the  proof  must 
Show  actual  delivery  of  the  paper  to  the 
cleric  or  one  of  bis  deputies,  and  the  proof 
should  be  dear  and  i>08itlve.  It  is ,  not 
enough  to  show  the  paper  in  the  office  of  the 
clerk.  It  must  be  delivered  to  him  for  the 
Purpose  of  filing."  Boyd  v.  Desmond,  79 
Cal.  254,  21  Pae.  766.  "Delivering  an  instru- 
ment to  the  proper  officer  at  a  place  other 
than  the  office  where  it  Is  required  to  be 
filed  Is  not  sufficient,  even  though  the  officer 
indorse  it  as  properly  filed."  Edwards  v. 
Grand,  121  Cal.  256,  63  Pac.  797.  A  notice 
of  appeal  delivered  to  a  deputy  clerk  after 
hours,  and  actually  indorsed  filed  as  of 
that  date,  was  held  not  filed  until  he  deliver- 
ed it  at  the  office  next  day.  Hoyt  v.  Stark, 
134  Cal.  178,  66  Pac.  223,  86  Am.  St  Rep.  246. 
It  follows  that  the  order  should  be  revers- 
ed ;  and  It  is  so  ordered. 

We  concur:    RICHARDS,   .T.:    NOURSE, 
Judge  pro  tem. 


NADEAD  T.  LYNCH  et  al.    (Civ.  2892.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  June  26,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  26,  1919.) 

1.  Appeal  and  Ehbob  «s»110— Orders  Ap- 
pealable—Denial OF  New  Trial. 

An  order  denying  motion  for  new  trial  ia 
no^  appealable. 

2.  Appeal  and  Ebbob  <g=>553Cl)  —  Tsan- 
SCBIPT— Certificate. 

Where  an  appeal  is  taken  on  typewritten 
transcript  pursuant  to  Code  Civ.  Proc  {  953a, 
the  trial  court's  cwtiflcate  that  certain  notices 
and  affidavits  in  transcript  are  correct  and  were 
considered  in  connection  with  "other  testimony" 
held  insufficient  to  present  such  other  testimony 
for  appellate  court's  consideration.  ^ 

3.  Appeal  and  Ebbob      i»=>684(2),  709— Re- 

SEBVINO  GbOUNDS  FOR  REVIEW— BecOBD. 

Refusal  of  trial  court  to  grant  plaintiff's 
motion  for  jury  trial  in  forma  pauperis  and 
denial  of  his  motion  for  a  continuance  cannot 
be  declared  erroneous,  where  entire  evidence  on 
which  the  trial  cbnrt  acted  is  not  presented  to 
appellate  court. 

4.  Appeal  and  Ebbob  $=»1011(1)— Discbe- 
TioN  OF  Court— Settino  Aside  Judouent. 

Action  of  trial  court  in  refusing  to  set  aside 
judgment  on  ground  of  mistake,  inadvertence, 
surprise,  and  excusable  neglect  cannot  be  dis- 
tnrl)cd,  when  base)]  upon  conflicting  evidence. 

5.  Appeal  and   Ebbob    4=9981- New   Tbial 

€=99— DiSCBETION    OF   COUBT— NEWLT   DIS- 
COVERED Evidence. 
Denial  of  a  motion  for  new  trial  for  newly 
discovered  evidence  is  left  largely  to  discretion 
of  court  below  and  its  judgment  is  rarely  In- 
terfered with  by  an  appellate  tribnnal. 
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Appeal  from  Superior  Court, 
County  of  San  Francisco;  Jobn 
Jas.  M.  Troutt,  Judges. 


NADEAXT  T.  LYNCH 
(18>  P.) 


2T9 


CSty .  and 
Hunt  and 


Action  by  Joseph  V.  Nadean  against  John 
C.  Lynch,  receiver  of  Pacific  Coast  Casualty 
Company,  Casualty  Company  of  America,  and 
Einll  Leydet.  From  Judgment  for  defend- 
ants, and  fr<Mn  order  denying  plaintiff's  mo- 
tloB  for  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Jay  Monroe  Latimer  and  A.  A.  Cailleaud, 
both  of  San  Francisco  (J.  E.  Pemberton,  of 
San  Francisco,  of  counsel),  for  appellant 

Hiram  W.  Johnson,  Jr.,  and  A.  A.  De  Ligne, 
both  of  San  Francisco,  for  respondent  Lynch. 

A.  B.  Weiler,  of  San  Francisco,  for  re- 
spondent Casualty  Co.  of  America. 

HAVEN,  J.  [1, 1]  Plaintiff  appeals  from  a 
Judgment  rendered  against  him  in  an  action 
tried  before  the  court  without  a  Jury,  for 
recovery  of  damages  resulting  from  personal 
injuries,  and  also  from  an  order  denying  his 
motion,  made  under  section  473  of  the  Code 
of  Civil  Procedure,  to  vacate  and  set  aside 
the  Judgment.  He  further  attempts  an  ap- 
peal from  an  order  denying  his  motion  for  a 
new  trial,  which  latter  order  is  not  appeal- 
able. The  appeal  Is  prosecuted  under  the 
metliod  prescribed  by  section  953a  of  the 
Code  of  Civil  Procedure.  The  typewritten 
transcript  which  was  filed  in  attempted  com- 
pliance with  tbe  above  section,  contains  no 
certificate  of  the  Judge  who  presided  at  the 
trial  to  the  truth  and  correctness  of  sudi 
transcript  as  containing  the  matters  required 
by  tbe  above  referred  to  section  of  the  Code. 
In  lieu  thereof  appears  a  certificate  of  said 
Judge  to  tbe  effect  that  cert9.1a  notices,  stipu- 
lation, and  affidavits  set  forth  in  said  tran- 
script "are  correct  and  were  before  me  and 
considered  by  me  in  connection  with  other 
testimony"  upon  the  various  rulings  of  which 
appellant  complains.  This  certificate  is  mani- 
festly insufficient.  The  "other  testimony" 
which  was  considered  by  the  Judge  of  the 
trial  court  in  making  the  rulings  complained 
of  is  in  no  manner  presented  for  our  consider- 
ation. All  presumptions  are  In  favor  of  the 
action  of  the  lower  court.  In  the  absence  of 
all  tbe  testimony  considered  upon  Its  rulings, 
its  action  cannot  be  disturbed  on  appeal. 

[S]  The  motions  of  the  appellant  for  a  new 
trial  and  for  .the  vacation  of  the  Judgment 
upon  tbe  ground  of  Inadvertence,  surprise,  and 
excusable  neglect  were  heard  by  a  different 
Judge  of  tbe  trial  court  than  the  one  before 
whom  tbe  trial  was  had  and  by  whom  Judg- 


ment was  rendered.  The  certificate  of  the 
latter  judge  is  attached  to  the  typewritten 
record,  and  is  to  the  effect  that  tbe  same 
"contains  a  true  and  correct  transcript  of 
the  papers  filed  and  proceedings  had,  action 
talten,  and  order  made  by  me,  tbe  under- 
signed, upon  and  in  connection  with  the  plain- 
tiff's motions  for  a  new  trial  and  to  vacate 
and  set  aside  the  Judgment  entered  in  this 
case."  As  the  record  so  certified  Is  tbe  same 
as  was  considered  by  the  trial  Judge  "In  con- 
nection with  other  testimony"  not  therein 
set  forth,  the  second  Judge  was  in  no  better 
position  tban  this  court  to  pass  upon  any  al- 
leged errors  occurring  during  the  course  of  the 
trial.  Two  of  the  errors  complained  of  are 
tbe  refusal  of  the  trial  Judge  to  grant  plain- 
tiff's motion  for  a  Jury  trial  In  forma  pan- 
perls  without  the  payment  of  Jury  fees ;,  and 
the  denial  of  plaintiff's  motion  for  a  con- 
tinuance of  the  time  of  trial.  As  tbe  entire 
evidence  which  was  before  the  trial  Judge  in 
passing  on  these  motions  is  not  contained  in 
the  transcript,  and  presumably  was  not  be- 
fore the  second  Judge,  it  cannot  be  held  that 
the  refusal  to  set  aside  the  Judgment  or  to 
grant  a  new  trial  on  these  grounds  was  erro- 
neous. 

[4]  The  next  error  complained  of  Is  the 
denial  by  the  second  Judge  of  plaintiff's  mo- 
tion to  vacate  and  set  aside  the  Judgment 
upon  the  ground  of  mistake,  intidvertence, 
surprise,  or  excusable  neglect.  Tbe  evidence 
submitted  in  support  of,  and  in  opposition  to, 
this  motion  was  conflicting.  In  view  of  suA 
conflict,  the  action  of  the  Judge  of  the  lower  — 
court  cannot  be  disturbed. 

[5]  The  final  contention  of  appellant  is  that 
his  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  should  have 
been  granted.  This  matter  is  left  largely  to 
tbe  discretion  of  tbe  Judge  who  passes  upon 
the  motion,  and  tbe  exercise  of  his  discretion 
Is  rarely  interfered  with  by  an  appellate 
tribunal.  The  affidavits  submitted  in  support 
of  this  motion  contain  no  sufficient  showing 
of  reasonable  diligence  to  have  discovered 
and  produced  this  testimony  at  the  time  of 
the  trial.  Appellant's  principal  complaint  in 
this  regard  Is  that  his  surprise  at  the  refusal 
of  the  trial  court  to  grant  a  continuance  pre- 
vented the  offering  of  this  evidence.  As  stat- 
ed above,  upon  the  record,  as  submitted  to  us, 
we  must  presume  that  the  motion  for  a  con- 
tinuance was  properly  denied. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We   concdr: 
TAIN,  J. 


LANGDON,    P.   J.;     BRIT- 
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HALE  y.  PACIFIC  TELEPHONE  ft  TELE- 
GRAPH CO.    (Civ.  2882.) 

(District  Court  of  Appeal,  Second  I>istrlct,  Di- 
vision 1,  California.  July  2,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  28,  1919.) 

1.  Megugenck  «=356(1)— Pboxiuate  CAtrsE. 

A, defendant  is  not  liable  for  damages  from 
an  injury,  unless  it  is  made  to  appear  that  its 
negligence  was  the  proximate  cause. 

2.  Negmoence  ®=962(3)— Pboximatb  Cause— 
iNTEBvtNiNQ  Act. 

Where  the  original  negUgence  of  ^  defend- 
ant is  followed  by  an  independent  act  of  a  third 
person,  which  results  in  direct  injury  to  plain- 
tiff, defendant's  negligence  may  constitute  the 
proximate  cause  of  the  injury,  if  defendant 
should  have  known  the  intervening  act  was  like- 
ly to  happen;  otherwise,  if  the  act  was  one 
which  defendant  should  not  have  reasonably  an- 
ticipated. ' 

3.  Explosives  €=97— Injtjbies— Liability. 

Where  a  boy  surreptitiously  entered  the 
storehouse  of  a  telephone  company  and  took  dy- 
namite caps,  knowing  the  turpitude  of  his  act, 
and  gave  such  caps  to  another  boy,  who  ex- 
ploded one  in  a  toy  pistol  and  was  injured,  the 
telephone  company  was  not  liable ;  the  independ- 
ent act  of  the  boy  who  took  the  caps  having 
been  the  proximate  cause  of  the  injury. 

4.  Expixjbives  «=»7— Injtjbies— Sufmoienot 
or  CoxPiAiNT. 

In  an  action  against  a  telephone  company 
for  injuries  to  a  boy,  caused  by  his  explosion 
itfa  toy  pistol  of  a  dynamite  cap  stolen  froiji 
the  company's  storehouse  by  another  boy,  com- 
plaint alleging  that  both  plaintiff  and  the  other 
boy,  by  reason  of  their  extreme  youth,  were 
ignorant  of  the  dangerous  character  of  such 
caps,  etc.,  held  sufficient  as  against  general  de- 
murrer. 

5.  Explosives  €=s>7— Pebmission  to  Child.  , 

If  a  telephone  company  knowingly  permitted 
a  child  to  take  dangerous  dynamite  caps  from 
Its  premises,  it  was  charged  with  the  duty  to 
anticipate  the  probable  result  that  they  would 
be  exploded  by  himself  or  bis  playmates,  caus- 
ing injury. 

Appeal  from  Superior  Court,  San  Diego 
County;   W.  A.  Sloane,  Judge. 

Action  by  Robert  Hale,  a  minor,  by  Law- 
rence L.  Hale,  bis  guardian  ad  litem,  against 
the  Pacific  Telephone  &  Telegraph  Company, 
a  corporation.  From  a  judgment  toe  plain- 
tiff, defendant  appeals.    Reversed. 

Wright,  Wlnnek  &  McKee,  of  San  Diego, 
for  appellant. 

Wade  Garfield  and  Claude  L.  Chambers, 
both  of  San  Diego,  for  respondent. 

SHAW,  J.  Action  to  recover  damages  al- 
leged to  have  been  sustained  as  a  result  of 
defendant's  negligence.  The  jury  rendered 
a  verdict  in  favor  of  plaintiff,  upon  which 
Judgment  was  entered,  and  from  which  de- 


fendant has  appealed  upon  the  judgment  roll, 
accompanied  by  a  bill  of  exceptions. 

The  facts  out  of  which  the  accident  grew, 
and  concerning  which  there  is  little  contro- 
versy in  the  evidence,  are  as  follows:  At  the 
time  when  plaintiff  sustained  the  Injury,  de- 
fendant vras  engaged  In  constructing  and  6p- 
erating  a  telephone  system  in  the  city  of  San 
Diego.  For  its  use  as  a  storeroom  for  sup- 
plies and  material  required  in  its  construc- 
tion work,  It  occupied  an  uninclosed  cottage 
in  the  rear  of  which  was  a  lattice  porch,  with 
an  open  space  of  some  4  or  6  feet  for  entry. 
Upon  this  porch  was  a  shelf  platform  2^,  to 
3  feet  above  the  floor,  and  on  Saturday,  the 
day  preceding  thf!  accident,  defendant's  em- 
ployes placed  upon  this  shelf  a  wo'oden  bos 
wherein,  underneath  some  excelsior  packing, 
was  deposited  a  tin  box  containing  dynamite 
caps  of  a  high  explosive  character  and  dan- 
gerous to  persons  unacquainted  with  the  care 
and  handling  thereof.  The  top  of  this  wood- 
en box  was  covered  by  a  board,  one  end  of 
which  was  flush  nailed  antl  the  other  lightly 
tacked.  Walter  Hadley,  a  boy  8  years  of  age, 
lived  with  his  parents  in  a  house  adjoining 
defendant's  said  storehouse,  and  between 
which  and  the  Hadley  cottage  there  was  no 
fence.  At  times  Walter  and  other  boys  play- 
ed in  a  driveway  entering  the  lot  along  the 
side  of  the  storehouse,  but  none  of  them  bad 
ever  gone  upon  the  porch.  On  Sunday,  June 
Qth,  all  of  defendant's  employes  being  ab- 
sent therefrom,  Walter  Hadley  entered  up- 
on this  iK>rCh,  and,  seeing  the  wooden  box  rip- 
on  the  shelf,  pried  off  tbe  cover,  raised  up 
the  excelsior  pMking,  and,  finding  the  tin 
box,  <^)ened  it  and  took  tberefrom  about  20 
of  the  dynamite  caps,  of  the  character  and 
danger  in  handling  which  be  was  wholly  ig- 
norant, but  thought  they  could  be  used  In  a 
toy  cap  pistol  which  one  of  his  playmates 
had.  On  tbe  same  day  he  gave  some  of  these 
caps  to  the  plaintiff,  a  boy  of  the  age  of  7 
years,  who  llliewise,  by  reason  of  his  age  and 
inexperience,  was  unacquainted  with  the 
character  thereof,  and  who  placed  one  of 
them  in  a  toy  pistol  and  caused  it  to  explode, 
as  a  result  of  which  he  was  seriously  and 
permanently  injured.  It  conclusively  ap- 
pears that  Walter  knew  the  nature  of  his  act 
and  the  moral  turpitude  thereof,  namely, 
that  he  was  engaged  in  the  surreptitious 
taking  of  property  which  did  not  belong  to 
him;  in  short,  that  he  was  engaged  in  fhe 
theft  of  defendant's  property,  whi(?h  be  knew 
was  wrong;  and  hence  his  connection  with 
the  matter,  in  so  far  as  it  affects  plaintiff, 
must  be  deemed  that  of  an  adult  and  sul 
juris. 

No  purpose  could  be  served  in  a  review  of 
the  many  authorities  cited  by  counsel  from 
other  Jurisdictions  wherein  similar  questions 
have  been  Involved.  Suffice  it  to  say  that 
most  of  tbem  involved  features  clearly  dls- 
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Unguishlng  them  from  the  Instant  case  and 
were  decided  upon  principles  not  applicable 
to  the  facts  here  presented. 

[1,2]  In  order  to  recover  damages  for  an 
Injnry  alleged  to  be  due  to  negligence  of  a  de- 
fendant, It  must  be  made  to  appear  that 
such  negligence  vi&B  the  proximate  cause  ot 
tbe  injury  sustained.  Conceding  that  defend- 
ant was  culpably  guilty  in  tbe  care  of  tbe 
dynamite,  sach  want  of  care  was  not  the  di- 
rect and  immediate  cause  of  plaintiff's  in- 
Jury,  since,  notwithstanding  defendant's  neg- 
ligence, the  accident  would  not  have  occur- 
red, except  for  the  intermediate  wrongful 
acts  of  Walter  Hadley  in  unlawfully  brealt- 
ing  open  and  taking  the  caps  from  the  wood- 
en box  in  which  they  were  deposited  and  giv- 
ing them  to  plaintiff.  Cpon  the  admitted 
facts,  was  defendant's  negligence  the  proxi- 
mate cause  of  plaintiff's  injury,  or  must  It 
be  attributable  to  the  Intervening  unlawful 
act  of  a  responsible  third  person?  The  rule, 
as  we  understand  it,  applicable  to  such  cases, 
is  that,  where  the  original  negligoice  of  a  de- 
fendant Is  followed  by  an  Independent  act  of 
a  third  person,  which  results  in  a  direct  in- 
jury to  a  plaintiff,  the  negligence  of  such  de- 
fendant may  nevertheless  constitute  the 
proximate  cause  thereof  if.  In  the  ordinary 
and  natural  course  of  events,  the  defendant 
should  have  known  the  Intervening  act  was 
likely  to  happen;  but  If  the  Intervening  act 
constituting  the  inmiediate  cause  of  the  In- 
jury was  one  which  It  was  not  Incumbent  up- 
on tbe  defendant  to  have  anticipated  as  rea- 
sonably likely  to  happen,  then,  since  the 
chain  of  causation  is  broken,  he  owes  no  duty 
to  the  plaintiff  to  anticipate  such  further 
acts,  and  tbe  original  negligence  cannot  be 
said  to  be  tbe  proximate  cause  of  the  final 
Injury.  Thus,  if  A.  negligently  leaves  his 
horse  attached  to  a  buggy  unhitched  In  the 
street,  and,  due  to  the  wrongful  act  of  B.  in 
frightening  the  horse,  It  runs  away,  causing 
injury  to  another  by  a  collision,  A.  is  liable 
to  tbe  person  so  injured,  for  the  reason  that 
he  as  a  reasonably  prudent  man  should  hiCve 
foreseen  that  the  horse  might  be  frightened 
as  a  result  of  which  it.  In  accordance  with 
the  instinctive  natm'e  of  such  animals,  would 
run  away  and  cause  damage.  But,  on  the 
other  hand,  if  B.  steals  the  unhitched  hoT-se 
and,  in  escaping  with  it  collides  with  another 
to  the  letter's  damage,  no  recovery  therefor 
<^n  be  had  against  A.,  for  the  reason  that 
the  wrongful  theft  of  the  horse  was  not  a 
consequence  which  A.  as  a  reasonably  pru- 
dent man  should  be  deemed  to  have  antici- 
pated as  a  result  of  leaving  his  horse  in  the 
street  unhitched.  So,  In  the  instant  case, 
notwithstanding  the  alleged  negligence  of  de- 
fendant, no  injury  in  consequence  thereof 
would  have  resulted  to  plaintiff,  except  for 
the  act  of  Walter  Hadley,  who  testifies  that 
he  knew  that  It  was  both  morally  and  leghlly 
wrong  to  take  the  caps  from  the  box.  He 
had  never  before  been  upon  the  porch,  and, 


so  far  as  appears,  nothing  had  ever  prior  to 
the  time  been  stolen  from  the  yard,  the  porch, 
or  the  house,  in  which  defendant  stored  vari- 
ous Idnds  of  supplies  and  kept  a  quantity  of 
material  used  In  its  construction  work.  The 
facts  disclose  no  element  of  allurement 
whereby  Hadley  was  attracted  to  the  porch 
or  induced  to  break  open  the  box.  It  cannot, 
under  the  circumstances,  be  said  that  defend- 
ant was  bound  to  anticipate  the  act  commit- 
ted, and  guard  against  consequences  which 
might  follow  In  case  one  who,  as  here,  admit- 
tedly knew  the  wrongful  nature  of  his  acts, 
should  steal  the  caps  and  use  them  In  a  man- 
ner which  would  cause  injury  to  another. 

[3]  The  proximate  cause  of  plaintiff's  In- 
jury was  Hadley's  wrongful  act,  without 
which,  notwithstanding  defendant's  negli- 
gence, the  accident  would  not  have  occurred. 
And  since  It  was  the  wrongful  act  of  an  In- 
dependent third  person  and  not  intended  by 
defendant,  and  by  reason  of  Its  nature  one 
as  to  which  it  was,  under  the  circumstances, 
not  charged  with  the  duty  of  anticipating 
as  a  natural  and  ordinary  consequence 
of  its  negligence,  it  Is  not  liable  for 
the  Injury.  In  support  of  these  views 
reference  may  be  had  to  the  following, 
among  other  cases:  Chicago,  etc.,  Ky.  Co.  v. 
Elliott,  65  Fed.  940,  B  C.  C.  A.  34T,  20  L.  R. 
A.  582 ;  Cole  v.  German  Savings-  &  Loan  So- 
ciety, 124  Fed.  113,  59  C.  G.  A.  593,  63  L.  R. 
A.  416;  Berry  v.  San  Francisco  &  N.  P.  R. 
R.  Co.,  eCFCal.  435 ;  The  Santa  Rita,  176  Fed. 
890,  100  C.  C.  A.  360,  30  L.  R.  A.  (N.  S.)  1210; 
Schwartz  v.  California  Gas,  etc.,  Co.,  163  Cal. 
898,  126  Pac.  1044;  HulUnger  v.  Worrell,  83 
111.  220;  Burt  V.  Advertiser,  eta,  Co.,  164 
Mass.  238,  28  N.  E.  1,  18  L.  R.  A.  07;  Ho- 
ran  v.  Town  of  Watertown,  217  Mass.  185, 104 
N.  E.  464 ;  Stone  v.  Boston  &  Albany  R.  R.  Co., 
171  Mass.  536,  51  N.  E.  1,  41  L.  R.  A.  794; 
Jacobs  V.  New  York,  N.  H.  &  H.  R.  Co.,  212 
Mass.  96,  98  N.  E.  688,  40  L.  R.  A.  (N.  S.)  41; 
Nlcolosl  V.  Clark,  168  Oal.  746,  147  PaC.  971, 
L.  R.  A.  1915F,  638;  Luehrmann  v.  Laclede 
Gaslight  Co.,  127  Mo.  App.  213,  104  S.  W. 
1128;  Loftus  v.  Dehail,  133  Cal.  214,  65  Pac. 
379;  Hartford  v.  All  Night  *  Day  Bank,  170 
Cal.  638,  150  Pac.  356,  L.  R.  A.  1916A,  1220. 

[4, 5]  Our  view  of  the  case  as  herein  ex- 
pressed renders  it  unnecessary  to  consider 
the  error  predicated  upon  the  action  of  the 
court  in  overruling  defendant's  general  de- 
murrer to  the  complaint  We  may  say,  how- 
ever, that  in  our  opinion  the  allegation  that 
both  plaintiff  and  Walter  Hadley,  by  reason 
of  their. extreme  youth,  were  Ignorant  of  the 
dangerous  character  of  the  dynamite  caps, 
coupled  with  the  allegation  that  defendant 
permitted  Walter  Hadley  to  go  upon  the 
premises  and  carry  therefrom  a  large  number 
of  said  dynamite  caps,  when  measured  by 
what  is  said  upon  a  similar  question  in  Ca- 
hiU  V.  Stone  &  Co.,  153  Cal.  671,  96  Pac.  84, 
19  L.  R.  A.  (N.  S.)  1094,  renders  the  com- 
plaint sufficient  as  against  the  demurrer  In- 
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terposed.  If  defendant  knowingly  permitted 
a  child  to  take  sudi  dangerous  instrumentali- 
ties from  its  premises,  it  would  be  charged 
with  the  duty  of  anticipating  the  probable 
result  that  they  would  be  exploded  by  him- 
self or  playmates,  thus  causing  injury. 
The  judgment  is  reversed. 

We  concur:    CONKBY,  P.  J.;    JAMES,  J. 


DOUBLE  EAGLE  MINING  CO.  et  aL  T. 
HUBBARD  et  aL    (Civ.  1969.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    July  1,  1919.) 

1.  Mines  and  Minkkals  «=99  —  Canceixa- 
TioN  OF  Paints— Mininq  Ci.aim8. 

Wheii  a  patent  of  public  lands  to  a  railroad 
was  canceled  by  decree  of  court,  the  land  was 
restored  to  the  public  domain  as  of  the  date  of 
the  decree,  and'  it  was  immediately  open  to  the 
location  of  a  mining  claim,  and  a  location  then 
made  was  valid,  and  the  claim  could  be  held 
thereunder  indefinitely,  where  the  railroad  did 
not  ai^eal  from  the  decree. 

2.  Minks  and  Minebau     «s9l4(l)— Mining 
CiAius— Location  . 

The  rules  of  the  land  department,  Nos.  61, 
52,  and  53,  providing  that  upon  the  termination 
of  a  contest  the  register  and  receivok  will  ren- 
der a  joint  report,  etc.,  and  the  local  oflScers 
will  thereafter  take  no  further  action  toward 
affesting  the  disposal  of  the  land  until  instruct- 
ed by  the  commissioner,  have  no  application  to 
mining  claims,  which  take  their  origin  under 
authority  of  the  United  States  statutes,  under 
regulations  prescribed  by  law  and  according  to 
local  customs  (Rev.  St.  }  2319  [U.  S.  Comp.  St. 
f  4614]). 

3.  Mines  and  Minebals     «=>29(1)— Mining 
Claims. 

By  the  performance  of  the  necessary  amount 
of  work  annually  on  his  claim,  a  locator  of  a 
mining  claim  can  hold  it  and  work  it  against 
the  whole  world,  and  for  an  indefinite  period, 
without  obtaining  or  applying  for  a  patent 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; H.  D.  Gregory,  Judge. 

Action  by  the  Double  Eagle  Mining  Com- 
pany and  another  against  J.  D.  Hubbard  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

t 

Lon  Bond  and  Deirup  &  Deirup,  all  of 
Chico,  for  appellants. 

Niles  E.  Wretman,  of  San  Jose,  for  re- 
spondents. 

CHIPMAN,  P.  J.  The  action  arises  over 
conflicting  claims  to  mining  property.  Plain- 
tilfs  had  judgment  that  they  were  entitled  to 
the  possession  of  the  premises  in  controversy, 


and  the  appeal  Is  by  defendants  from  said 
judgment. 

The  points  urged  by  appellants  for  a  re- 
versal of  the  judgment  are:  That  respond- 
ents fdiled  to  do  their  assessment  work  for 
the  years  1913  and  1914,  and  "that  at  the 
time  of  location  by  the  predecessors  of  re- 
spondents said  land  was  not  open  to  loca- 
tion." 

1.  Tlie  court  found  that  plaintiffs  and 
their  predecessors  have  in  all  respects  com- 
plied with  the  laws  "relating  to  the  perform- 
ance of  assessment  work  upon  said  claims." 
While  there  was  a  conflict  in  the  evidence 
upon  this  point  there  was,  in  our  opiniqn, 
sufficient  justlflcation  for  said  finding,  and, 
under  the  well-known  rule,  we  must  decline 
to  enter  upon  a  discussion  of  this  point. 

2.  The  contention  that  the  land  was  not 
open  for  location  Is  based  upon  the  following 
facts : 

On  March  17,  1875,  a  patent  was  issi^  to 
the  Central  Pacific  Railroad  Company  to  ^and 
which  included  the  mining  claims  in  con- 
troversy. Said  patent  was  canceled  by  a  de- 
cree entered  In  the  circuit  court  of  the  Unit- 
ed States  on  January  11,  1898. 

On  July  23, 1898,  the  predecessors  of  plain- 
tiffs posted  a  notice  of  location  of  a  placer 
mining  claim  upon  the  land  now  claimed  by 
them,  and  said  notice  was  recorded  on  Au- 
gust 20,  1898. 

On  September  24,  190O,  the  commissioner 
of  the  general  land  office  wrote  to  the  regis- 
ter and  receiver  at  Marysville,  reciting  the 
fact  of  the  entry  of  said  decree,  stating  that 
said  decision  had  never  been  appealed  ttom, 
and  directing  said  register  and  receiver  "to 
make  proper  notation  on  your  records  as  to 
the  cancellation  of  the  patent  as  to  said 
tract." 

Defendants  located  a  portion  of  said  land 
oa  November  11,  1914,  and  another  portion 
on  May  3,  1915. 

The  contention  of  appellants  Is  that  the 
making  of  said  decree  by  the  drcnlt  court 
"did  not  have  the  effect  of  restoring  the  land 
to  the  public  domain,  but  that  the  effect  of 
the  decree  was  merely  to  return  the  land  to 
the  proper  executive  officers  •  •  •  for 
such  disposition  as  they  should  make  of  it 
according  to  law,"  and,  consequently,  that 
the  location  by  plaintiffs'  predecessors  was 
premature,  and  therefore  invalid. 

[1]  The  effect  of  the  patent  to  the  railroad 
company  was  to  withdraw  the  land  from 
public  entry.  When  the  patent  was  canceled 
by  decree  of  the  court  the  land  was  restored 
to  the  public  domain  as  of  the  date  of  the 
decree.  The  railroad  company  had  under  the 
statute  one  year  within  which  to  appeal,  but, 
as  it  did  not  avail  Itself  of  that  right,  the 
decree  remained  unaffected  and  became  final 
as  of  its  date. 

The  position  of  appellant  is  that  the  land 


^=9For  other  cases  see  same  topic  aod  KEY-NUMBER  In  all  Key-Numbered  DlcMta  and  Indazea 
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was  not  open  to  a  mineral  location  after  the 
patent  was  canceled  until  the  land  depart- 
ment at  Washington,  by  some  formal  procla- 
mation or  order,  had  so  declared,  and  notice 
thereof  had  been  given  to  the  local  land  office 
at  Marysville.  The  only  action  of  the  land 
department  In  the  matter,  so  tax  as  appears, 
took  the  form  of  the  letter  of  the  commission- 
er of  the  general  land  office  above  stated 
nearly  three  years  after  the  patent  was  can- 
celed. It  did  not  purport  to  restore  the  land 
to  .entry  nor  did  it  in  any  wise  afFect  the  sta- 
tus of  the  land.  It  simply  found  it  and  left 
it  as  the  effect  of  the  decree  left  it,  namely, 
as  part  of  the  public  domain  subject  to  dis- 
position under  congressional  enactments  per- 
taining to  the  mineral  land  In  the  several 
states.  Appellant's  contention  that  preced- 
ing any  location  of  a  mining  claim  after  the 
decree  It  was  necessary  that  some  proclama- 
tion that  the  land  was  open  to  entry  should 
have  been  given,  would  mean  that  the  land 
to  this  day  is  reserved  from  location,  for  no 
such  proclamation  has  ever  been  made.  It 
would  seem  to  us  that  leaving  the  land  to  the 
operation  of  the  decree  and  the  general  land 
laws  without  further  action  by  the  govern- 
ment JHstlfles  the  Inference  that  In  the  opin- 
ion of  the  land  department  no  further  action 
after  the  decree  was  entered  was  necessary 
to  open  the  land  to  location  as  mineral  land. 
As  tending  to  refute  this  view  of  the  case 
appellant  cites  an  act  of  Congress  restoring 
part  of  an  Indian  reservation  to  the  public 
domain.  Kendall  v.  San  Juan  Milling  Co., 
144  U.  S.  658,  12  Sup.  Ct.  779,  36  h.  Ed.  583^ 
is  cited  where  it  was  held  that  the  restored 
portion  of  the  reservation  was  not  open  to 
mineral  location  in  advance  of  the  proclama- 
tion of  the  president,  any  more  than  to  any 
other  kind  of  entry.  But,  by  the  very  terms 
ct  the  act,  it  was  provided  that  "the  same 
shall  be  open  to  settlement  and  entry  by  the 
proclamation  of  the  President  of  the  United 
SUtes." 

The  following  are^  the  only  rules  of  Oie 
land  department  called  to  our  attention : 

"Rule  51.  Upon  the  termination  of  a  ^ntest 
the  register  and  receiver  will  render  a  joint 
report  and  opinion  in  the  case,  making  fuU  and 
specific  reference  to  the  postings  and  annota- 
tions upon  their  records. 

"Rule  52.  The  register  and'  receiver  will 
promptly  forward  their  report,  together  with 
the  testimony  and  all  the  papers  in  the  case,  to 
the  commissioner  of  the  general  land  office,  with 
a  brief  letter  of  transmittal,  describing  the  case 
by  its  title,  the  nature  of  the  contest,  and  the 
tract  involved. 

"Rule  53.  The  local  officers  will  thereafter 
take  no  further  action  affecting  the  di8i>osal 
of  the  land  in  contest  until  instructed  by  the 
commissioner." 

H,  3]  These  rules  clearly  refer  only  to  con- 
'  tests  arising  out  of  entries  of  land  initi- 
ated in  a  local  land  office  and  In  which  the 


contest  also  originated  in  that  office.  These 
rules  have  no  application  to  mining  claims, 
for  the  reason  that  mining  locations  are  not 
initiated  in  any  local  land  office  of  the  gov- 
ernment, but  take  their  origin  under  'author- 
ity of  the  United  States  Statutes  "under  reg- 
ulations prescribed  by  law,  and  according  to 
the  local  custcMus  or  rules  of  miners,  in  the 
several  mining  districts  so  far  as  the  same 
are  applicable  and  not  Inconsistent  with  the 
laws  of  the  United  States."  Rev.  Stats.  | 
2319  (U.  S.  Comp.  St  |  4614);  This  act  pro- 
vides "that  all  valuable  mineral  deposits  in 
land  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  are  hereby  declared 
to  be  free  and  ppen  to  exploration  and  pur- 
chase, and  the  lands  in  which  they  are  found 
to  occupation  and  purchase,  by  citizens  of 
the.  United  States."  And  this  has  been  the 
law  since  the  acts  of  July  26,  1866,  c.  262,  14 
Stat  261,  and  May  10,  1872,  c  152,  17  Stat 
91.  Under  this  invitation  and  authority,  the 
prospector  may  go  onto  any  of  the  puUlo 
lands  of  the  United  States  and  make  his  ex- 
plorations, and  upon  the  discovery  of  valua- 
ble minerals,  and  in  order  to  secure  his  title 
to  the  same,  he  need  only  to  post  his  notice, 
stake  out  his  claim,  and  file  his  notice  in  the 
office  of  the.  recorder  of  the  mineral  district, 
or  in  the  office  of  the  county  recorder,  "ac- 
cording to  the  local  customs  or  rules  of  miners 
in  the  several  mining  dlstricta"  He  has  noth- 
ing to  do  with  the  local  land  office  in  perfect- 
ing his  claim  or  in  working  it  He  may  never 
apply  for  a  patent  to  his  dalm,  and  until  he 
does  so  apply  no  notice  to  the  general  govern- 
ment is  required  of  him  that  he  has  made  a 
claim.  By  the  performance  of  $100  worth  of 
work  annually  on  his  claim  he  can  hold  it  and 
work  it  against  the  claim  of  the  whole  world 
and  for  an  indefinite  period.  It  is  common 
knowledge  that  many  valuable'  mines  are 
worked  out  under,  such  locations  for  which 
patents  are  never  applied.  In  this  respect 
the  locator  of  a  mining  claim  stands  on  a 
wholly  different  footing  from  the  homestead- 
er or  pre-onptor  of  public  land. 

Under  the  location  claimed  by  plaintiffs 
this  mining  land  has  been  occupied  and 
worked  ever  since  1898,  and  many  thousands 
of  dollars  have  been  expended  in  its  explora- 
tion and  development.  Defendants  in  1914, 
16  years  after  t^  location  was  made  in 
good  faith  and  kept  alive  with  equal  good 
fttitb,  entered  upon  the  dalm,  dispossessed 
plaintiffs,  and  seek  to  maintain  their  right 
upon  what,  we  think.  Is  an  erroneous  con- 
struction to  be  given  the  effect  of  the  decree 
canceling  the  railroad  company's  patent,  and 
upon  regulations  of  the  general  land  office, 
which  we  think  wholly  inapplicable. 

Respondents  call  attention  to  the  fact  that 
the  land  department  at  Washington  has  is- 
sued a  patent  to  a  mining  claim,  being  a  part 
of  the  section  in  question,  and  located  under 
circumstances  similar  to  those  under  which 
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respondents  are  daimlng.  And  it  Is  urged 
by  respondents  tbat  this  is  virtually  an  ad- 
mission by  the  goremment  that  such  loca- 
tions were  regular  and  authorized.  As  to 
this  appellants  say:  "We  do  not  agree  that 
the  issuance  of  patents  to  other  parties,  par- 
ticularly without  contest,  can  be  taken  as  an 
adjudication  on  any  point  whatever."  Appel- 
lants are,  no  doubt,  right  in  holding  that  the 
action  of  the  land  department  in  the  case 
mentioned  is  not  at  all  conclusive  in  the  pres- 
ent case.  But  it  must  be  admitted  that  the 
land  department  would  not  have  been  likely 
to  pass  to  patent  a  claim  which  on  its  face 
would  show  that  it  was  prematurely  made, 
and  therefore  void,  even  if  there  was  no  con- 
test. However  this  may  be,  we  do  not  base 
our  conclusion  In  any  degree  upon  the  action 
taken  in  the  case  mentioned.  Both  parties 
concede  that  no  case  has  been  found  in  which 
the  question  now  here  has  been  decided  by 
any  court,  and  we  have  found  none.  We  are 
satisfied  that  the  location  under  which  plain- 
titTs  claim  title  and  right  of  possession  was 
authorized  and  legal,  though  Initiated  before 
time  for  appeal  from  the  decree  of  the  feder- 
al court  had  expired. 
The  Judgment  is  affirmed. 

We  concur:  BURNETT,  J.;  HART,  J. 


NOTES  V.  HUFFMAN  et  al.    (Civ.  2808.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  June  20,  1919.  Re- 
hearing Denied  by  Supreme  Court  Aug.  18, 
1910.) 

1.  Appeai  and  Bbbob  *=»757(1)  —  BaiKre  — 
Stjfficienct. 

Where  a  case  is  appealed  on  a  typewritten 
transcript  under  Code  Civ.  Proc.  (  953c,  the 
brief  must  accurately  present  those  portions 
of  the  record  necessary  for  a  decision. 

2.  Qmrrma  Titu:  ®=>0— Advebse  Ci^aim. 

The  holder  of  the  legal  title  may  maintain 
an  actioa  to  quiet  title  against  any  one  claim- 
ing an  adverse  interest. 

3.  QtTiKTiNG  Trnjc  *=»51— Relief  to  De- 
fendant. 

It  a  defendant  in  an  action  to  quiet  title 
shows  an  equitable  right  to  have  the  legal  title 
conveyed  to  him  the  court  may,  in  the  exer- 
cise of  its  chancery  powers,  grant  the  proper 
relief,  under  Code  Civ.  Proc.  i  738,  providing 
that  all  questions  not  exclusively  o(  probate 
jurisdiction  shall  be  finally  determined  in  such 
actions. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Suit  to  quiet  title  by  B.  S.  Noyes  figainst 
Oeorge  W.  Huffman,  A.  J.  Coll,  and  others. 


Decree  for  plaintiff,  and  tfte  last-naowd  de- 
fendant appeals.  •  AJffirmed. 

W.  P.  Thompson  and  A.  W.  Carlson,  both 
of  Fresno,  fbr  appellants. 
A.  M.  Drew,  of  Fresno,  for  respondent 

BRITTAIN,  J.  A.  J.  OH,  one  of  the  de- 
fendants, appeals  by  the  alternative  method 
from  a  decree  quieting  the  plaintiff's  title  to 
land  in  Fresno  county.  The  suit  was  against 
one  Huffman,  Josephine  E.  Warner,  formerly 
Rybka,  Coll,  and  fictitious  defendants.  Huff- 
man and  Mrs.  Warner  defaulted,  and  the  suit 
was  dismissed  as  to  the  fictitious  defendants 
leaving  Coll  as  the  only  active  defendant. 
Apparently  he  admitted  the  legal  title  of  the 
plaintiff,  and  claimed  a  right  of  conveyance 
from  the  plaintiff  under  a  series  of  contracts, 
of  which  none  are  printed  In  the  briefs. 
Neither  was  there  printed  In  the  appellant's 
brief  nor  In  an  appendix  Coil's  answer,  the 
findings,  or  the  decree.  A  portion  of  the  find- 
tags  and  a  skeletonized  statement  of  certain 
oral  testimony  are  printed  in  the  appellant's 
brief,  and  there  are  general  statements  of 
fact  referring  to  pages  of  the  tyx)ewritten 
record.  FVom  this  unsatisfactory  presenta- 
tion of  facts  it  is  gleaned  that  the  plaintiff 
entered  into  a  contract  to  .sell  to  Huffman  on 
time  the  land  in  controversy,  that  Huffman 
assigned  to  Mrs.  Warner  his  Interest  in  the 
contract,  and  that  Mrs.  Warner  entered  in- 
to a  contract  with  Coll  in  which,  representing 
herself  as  the  owner  of  the  land,  she  obligat- 
ed herself  to  convey  an  undivided  half  inter- 
est to  Coll  upon  his  doing  certain  planting 
and  other  work  on  the  land  and  cultivating 
it  for  a  period  of  yeass;  also,  that  this  con- 
tract was  modified  by  a  later  contract  re- 
garding the  work  to  be  done  by  Coll  and  the 
time  within  which  It  was  to  be  done.  It  is 
further  gathered  from  the  briefs  that  default 
in  payments  of  both  interest  and  principal 
under  the  plaintiff's  original  contract  had 
continued  for  several  years. 

The  oral  testimony  printed  in  the  brief  of 
the  appellant  aiq^ears  to  have  been  introduc- 
ed to  overcome  contrary  evidence,  apparent* 
ly  produced  by  the  plaintiff,  to  the  effect  that 
there  was  no  foundation  for  a  claim  of  Coll 
that  the  plaintiff  had  agreed  with  him  about 
a  year  before  the  suit  was  brought  that  con- 
veyance would  be  made  to  Coll  if  he  would 
pay  the  unpaid  balance  under  the  original 
contract.  It  is  stated  that  in  his  answer 
Coll  offered  to  make  the  payment,  and  it  is 
claimed  both  that  there  was  sttch  an  agree- 
ment and  a  good  tender  on  the  part  of  Coll. 
The  character  of  the  only  testimony  present- 
ed for  consideration  here  leads  to  the  cod- 
duslon  that  the  nonexistence  of  the  claimed 
agreement  on  the  part  of  the  plaintiff  to  con- 
vey to  Coll  was  determined  upon  conflicting 
evidence. 

It  is  claimed  that  Coll  had  performed  the 
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work  reqaired  of  bim  by  bis  contracts  witb 
Mrs.  Warner,  and  was  entitled  to  a  balf  in- 
terest In  her  contract,  but  it  does  not  appear 
tbat  any  evidence  was  introduced  upon  tbe 
sabject  of  his  performance,  neitlier  does  it 
apiiear  tbat  under  bis  contract  be  could  bave 
acquired  any  claim  against  tbe  plaintiff.  No 
evidence  is  presented  upon  wbich  tbe  appel- 
lant's claim  of  subrogation  may  be  based. 
From  the  meager  statement  in  tbe  appellant's 
brief  there  does  not  appear  to  be  merit  in 
tbe  appeal. 

[1]  The  case  is  clearly  within  tbe  rule 
which  "exists  in  the  statute,  for  the  very 
purpose  of  compelling  counsel  to  select  from 
the  record,  and  accurately  present  for  con- 
venient reference,  those  portions  of  tlie  rec- 
ord which  are  necessary  to  a  decision.  Tbe 
time  whi<;h  Judges  might  consume  in  search- 
ing through  tbe  original  transcript  of  a  case 
is  time  taken  from  other  cases  that  wait  for 
attention."  Tobey  v.  Randall,  182  Pac.  771 ; 
Code  Civ.  Proc.  $  953c;  Scott  v.  Hollywood 
Park  Co.,  176  Cal.  681,  16?  Pac.  379. 

[2, 3]  There  is  nothing  in  the  contention 
tbat  the  plaintiff  should  have  pursued  some 
other  remedy.  Tbe  holder  of  the  legal  title 
to  land  may  sue  any  one  claiming  an  interest 
adverse  to  him,  and  if  the  defendant  in  such 
a  suit  shows  by  proper  pleading  add  proof 
an  equitable  right  to  conveyance  of  the  legal 
title,  in  tbe  exercise  of  its  chancery  powfers, 
tbe  court  may  grant  the  proper  relief.  Code 
Civ.  Proc.  i  738 ;  United  Land  Ass'n  v.  Pacif- 
ic Imp.  Ca,  139  Cal.  371,  69  Pac.  1064,  72 
Pac.  988;  Mills  v.  Rossiter  Eureka  Mfg.  Co., 
156  Cal.  167,  103  Pac.  896.  Upon  this  appeal 
It  does  not  appear  that  tbe  defendant  proved 
any  equity  in  himself. 

Tbe  Judgment  Is  afSrmed. 

We  concur:    LANGDON,  P.  J. ;  HAVHN,  J. 


GLOBE  GBAIN  &  MILLING  CO.  ▼. 
DRENTH,  Constable.     (Civ.  2872.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  June  16,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Ayg.  14,  1919.) 

1..APPEAI.  AND  Ebbob  ®=>1195(3)— Law  of 
Case— Pbiob  Appeal. 
Statement  in  opinion  on  appeal  tbat  in  view 
of  admissions  by  defendant  plaintiff  bad  estab- 
lished prima  facie  case,  being  a  statement  con- 
cerning tlie  facts  of  tbe  case  as  disclosed  by  tbe 
record  then  under  review,  was  not  the  law  of 
the  case  upon  subsequent  triaL 

2.  Pleading    ®=»376  —  Issueb  and  Pboof— 

Action  fob  Convebsion  —  Admissions  by 

Defendant. 

In   action  against  constable  for  conversion 

of  property  sold  under  execution  against  third 

I>ersons  after  claim  made  by   plaintiff,  allega- 


tions in  constable's  second  and  separate  defense 
tbat  a  verified  claim  of  ownership  bad  been 
served^  upon  him  did  not  relieve  plaintiff  of  ne- 
cessity of  proving  service  of  such  claim  in  order 
to  establish  its  case  under  Code  Civ.  Proc.  | 
689,  since  such  allegation,  being  new  matter 
constituting  a  defense,  was  deemed  controverted. 

3.  Pleading  «=>36(3)  —  Admissions  —  An- 
bweb— New  Mattbb. 

New  matter  in  answer,  constitnting  a  de- 
fense, will  be  deemed'  to  be  controverted,  and 
may  not  be  regarded  as  evidence  in  favor  of 
plaintiff. 

4.  New  Trial  €=»159  —  Insufficienct  or 
Evidence— Pbopeblt  Admitted  Evidence. 

On  plaintiffs  motion  for  new  trial  on 
ground  of  insnfficieqjry  of  evidence  to  sustain 
judgment  for  defendant,  the  latter  is  not  enti- 
tled to  bave  evidence  disregarded,  though  it  was 
improperly  admitted. . 

5.  Appeal  and  Esbob  *=>877(1)  —  Pasties 
Entitled  to  Allege  Ebbob— Motion  fob 
New  Trial. 

Defendant,  appealing  from  order  granting 
plaintiff  a  new  trial  for  insufficiency  of  evi- 
dence to  sustain  judgment  in  favor  of  defend- 
ant, cannot  object  that  evidence  was  improper- 
ly admitted  in  favor  of  plaintiff. 

i.  Appeal  and  Ebbob  «=>837(11)— Review 
—Motion  fob  New  Tbiai,— Evidence. 
On  appeal  from  order  granting  plaintiff  new 
trial  on  ground  of  insufficiency  of  evidence  to 
sustain  judgment  for  defendant,  court  will  con- 
sider all  the  evidence,  including  that  improperly 
admitted  over  defendant's  objection. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Geo.  E.  Church,  Judge. 

Action  by  tbe  Globe  Grain  ft  Milling  Com- 
pany against  Ben  Drenth,  Constable,  etc. 
Judgment  for  defendant,  and  from  order 
granting  plaintiff  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

S6e,  also,  171  Pac.  821. 

Barnard  &  Watters  and  S.  L.  Strother, 
all  of  Fresno,  for  appellant 

Short  &  Sutherland,  of  Fresno,  for  re- 
spondent. 

KERRIGAN,  J.  This  is  an  appeal  from  an 
order  granting  the  plaintiff  a  new  trial  in 
an  action  for  tbe  conversion  of  certain  per- 
sonal property. 

It  appears  that  S.  C.  Robertson  and  Geo. 
R.  Harrison  in  the  month  of  June,  1916,  bad 
undertaken  to  sell  to  plaintiff  approximately 
two  carloads  of  barley  and  to  deliver  tbe 
same  when  harvested  at  a  certain  nearby 
railroad  station.  During  tbe  course  of  tbe 
harvesting  and  before  tbe  completion  there- 
of, tbe  defendant  took  tbe  barley  into  his 
possession  as  constable  under  a  writ  of  at- 
tachment, and  subsequently  sold  It  under 
execution.  In  a  former  trial  of  this  action 
a  motion  for  nonsuit  was  granted  upon  tbe 
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grounds  that  plaintiff's  evidence  failed  to 
show  a  sale  to  It  of  the  barley,  or  a  suffi- 
cient change  of  possession  thereof,  if*  sold, 
to  satisfy  the  requirements  of  section  3440 
of  the  ClTll  Code.  From  the  Judgment  en- 
tered upon  the  order  granting  the  nonsuit 
plalntUT  appealed,  and  upon  that  appeal  this 
court  held  that  growing  crops  did  not  come 
within  the  meaning  of  said  section  of  the 
Civil  Code.  In  reviewing  the  facts  at  that 
time  we  also  said  that  the  testimony  in- 
troduced by  plahitlff  tended  to  show  that  an 
actual  sale  of  the  barley  had  been  made  to 
the  plaintiff,  and  that,  as  the  defendant  ad- 
mitted that  plaintiff  at  the  time  of  the  at- 
tachment had  served  upon  him  a  verified 
claim  of  ownership,  and  did  not  deny  that  he 
had  refused  to  deliver  the  barley  to  the 
plaintiff.  It  was  clear  that  the  latter  had  es- 
tablished a  prima  fade  case.  Accordingly, 
the  judgment  entered  upon  the  nonsuit  was 
reversed. 

Upon  the  second  trial  the  Jury  brought  in 
a  verdict  In  favor  of  the  defendant,  upon 
which,  as  before  stated.  Judgment  was  en- 
tered. Subsequently  the  court  granted  plaln- 
tifTs  motion  for  a  new  trial,  basing  its  order 
upon  three  grounds,  but  which  can  be  sup- 
ported only  upon  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  sustain  the  Judg- 
ment The  pleadings  and  evidence  were  the 
same  on  both  trials,  the  only  difference  be- 
ing that  the  first  trial,  as  did  the  appeal 
therein,  proceeded  on  the  theory  that  an  al- 
legation in  the  defendant's  second  and  spe- 
cial defense,  to  the  effect  that  plaintiff  bad 
served  him  with  a  verified  claim  of  owner- 
ship, was  an  admission  In  favor  of  plaintiff 
to  that  extent ;  whereas  upon  the  present 
trial  the  ruling  and  instruction  of  the  court 
that  such  statement  in  the  special  defense 
should  be  so  considered  by  the  Jury  must, 
we  think,  be  deemed  to  have  been  made  and 
given  over  the  objection  of  the  defendant. 
The  plaintiff  In  no  other  way  attempted  to 
prove  its  demand  upon  defendant,  who  now 
insists  that  no  competent  evidence  was  be- 
fore the  jury  of  service  of  the  verified  claim 
of  ownership  of  the  barley,  and  hence  that 
the  plaintiff,  having  thus  failed  to  establish 
its  case  (Code  Civ.  Proc.  i  6S9),  it  cannot  be 
held  that  the  evidence  was  insufficient  to  sus- 
tain the  Judgment  in  the  defendant's  favor. 

[1,  2]  We  agree  with  defendant  that  plain- 
tiff was  not  relieved  of  the  necessity  of  prov- 
ing such  demand  on  the  theory  that  the  state- 


ment .in  tbe  former  opinion  that  the  plain- 
tiff's evidence  as  there  reviewed  made  out  a 
prima  fade  case  constituted  the  law  of  the 
case.  What  was  there  said  on  the  subject 
was  said  concerning  the  facts  of  the  case  as 
assumed  to  be  disclosed  by  the  record  then 
under  review.  A  statement  of  facts  set  forth 
in  an  opinion  as  the  ground  upon  whldi  an 
appellate  court  bases  Its  dedslon  of  a  point 
of  law  does  not  constitute  the  law  of  the 
case.  Wallace  v.  Slsson,  114  Cal.  42,  49 
Pac.  1000;  Moore  v.  Trott,  162  Cal.  272,  122 
Pac.  462;  Cowell  v.  Snyder,  171  Cal.  297, 
152  Pac.  920. 

[3-1]  Nor  do  we  think,  as  argued  by  the 
plaintiff,  that  the  allegations  in  defendant's 
second  and  separate  defense,  that  a  verified 
dalm  of  ownership  had  been  served  upon  him, 
relieved  the  plaintiff  of  the  necessity  of  prov- 
ing that  fact  in  order  to  establish  Its  case. 
The  allegation  in  the  answer  was  new  mat- 
ter constituting  a  defense,  which  must,  un- 
der the  rule  prevailing  In  this  state,  be 
deemed  controverted,  and  may  not  be  regard- 
ed as  evidence  in  favor  of  plaintiff.  Tustiu 
Packing  Co.  v.  Pac.  Coast  F.  A.  Co.,  21  Cal. 
App.  274,  131  Pac.  338.  But,  having  been  so 
regarded  upon  the  trial,  the  defendant,  upon 
a  motion  by  plaintiff  for  a  new  trial,  is  not 
entitled  to  have  this  evidence  disregarded. 
As  before  stated,  the  only  ground  upon  which 
the  order  in  this  case  granting  a  new  trial 
can  be  supported  is  that  the  evidence  is  fn- 
suffident  to  sustain  the  Judgment  in  favor 
of  the  defendant,  and  the  established  rule  is 
that  on  an  appeal  by  defendant  from  sudi 
order  he  cannot  be  heard  to  complain  that 
evidence  was  improperly  admitted  In  favor 
of  plaintiff.  The  case  upon  appeal,  there- 
fore, must  be  considered  in  the  light  of  all 
the  evidence  embraced  vrtthln  the  record.  In- 
cluding that  improperly  admitted  over  the 
defendant's  objection.  McCloud  v.  O'Neall, 
16  Cal.  392 ;  In  re  Olmsted's  Estate,  122  Cal. 
224,  54  Pac.  745;  Pierce  v.  Jackson,  21  Cal. 
636 ;  1  Hayne  on  N.  T.  &  App.  S  98.  It  fol- 
lows that  the  allegation  of  defendant's  sep- 
arate defense  above  referred  to,  having  been 
presented  to  the  Jury  as  an  admission  in 
favor  of  the  plaintiff,  although  over  defend- 
ant's valid  objection,  was  properly  regarded 
as  evidence  in  the  case  by  the  trial  court  in 
Its  decision  on  the  motion  for  a  new  trial. 

For  the  reasons  given  the  order  is  affirmed. 

We  concur :    WASTE,  P.  J.;  RICHARDS,  J. 
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PACIFIC    WESTERN    COMMEBCIAL    CO. 

V.  WESTERN  WHOLESALE  DRUG  CO. 
(Civ.  2774.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion  2,  California.    June  23,  191&.) 

1.  Sa£E8   «s»441(1)— Bbeaob  of  Wabbahtt— 
Rejection  of  Goods. 

Correspondence  held  to  establish  that  de- 
fendant buyer  gnve  plaintifC  seller  prompt  and 
definite  notice  that  potassium  carbonate  was 
defective  in  not  meeting  the  percentage  of  purity 
guaranteed  by  the  (peller's  warranty. 

2.  Saixs      «=»441(1)— Bbbaoh  of  Wabbahty 
— Waivbb. 

Evidence  regarding  defendant  buyer's  at- 
tempts to  resell  certain  goods  and  its  oSer  to 
make  an  equitable  adjustment  of  the  situation 
held  not  to  show  that  it  waived  plaintiff  seller'! 
breach  of  warranty  in  furnishing  impure  potas- 
siiim  carbonate. 

3.  Saus   ^»287(1)  —  Rejection  —  Effect. 

Where  plaintiff  seller  did  not  deliver  the 
character  of  goods  it  had  agreed  to  sell,  defend- 
ant buyer  was  justified  in  rejecting  them,  and 
no  obl^ation  rested  upon  it  to  tender  their  re- 
turn, etc.  , 
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of  by  the  defendant ;  that  by  and  in  said  con- 
tract it  was  further  warranted,  as  a  condition 
thereof  that  said  five  tons  of  potassium  car- 
bonate would  be  shipped  to  and  ready  for  de- 
livery by  the  defendant  to  its  customers  during 
the  months  of  April  and  May,  1916;  that  in 
purported  accordance  with  the  terms  and  condi- 
tions of  said  contract  aforesaid,  said  C.  R. 
Haleyj  on  or  about  May  5,  1916,  shipped  to  the 
order  of  defendant  five  tons  of  potassium  car- 
bonate; that  said  five  tons  of  potassium  car- 
bonate, BO  shipped  by  said  C.  R.  Haley,  con- 
trary to  and  in  breach  of  the  warranty  of  said 
C.  R.  Haley,  and  the  condition  aforesaid,  was 
not  of  the  quality  of  95  per  cent,  or  over,  pure, 
but  was  of  a  quality  of  less  than  95  per  cent, 
pure,  being  only  93  per  cent,  pure,  and  no  more ; 
that  immediately  upon  discovering  that  said 
goods  were  not  of  the  quality  so  warranted,  as 
aforesaid,  said  defendant  rejected  said  goods^ 
and  rescinded  said  contract  of  sale,  and  notified 
said  C.  R.  Haley  of  such  rejection,  and  rescis- 
sion, and  said  goods  were  held  subject  to  the 
order  of  C.  R.  Haley,  as  rejected,  until  said 
goods  were  disposed  of;  that  said  goods  were 
never  accepted  by  defendant, '  and  said  goods 
were  not  9S  per  cent,  pure  potaasinm  carbon- 
ate." 

Appellant  admits  the  breach  of  warranty 
as  found  by  the  court,  but  contends  that  such 
breach  was  not  a  complete  defense  to  the 
action,  for  the  reason  that  respondent  elect- 
ed not  to  reject  the  goods,  but  to  rely 
on  a  set-off  for  damages  as  Its  sole  defense, 
as  to  the  amount  of  which  damages  no  evi- 
dence was  offered.  This  election  is  alleged  to 
have  resulted  from  (1)  the  failure  of  the  de- 
fendant to  give  prompt  notice  of  the  defect 
in  the  goods ;  (2)  the  making  of  objections  to 
the  quality  of  the  goods  upon  grounds  other 
than  the  breach  of  warranty ;  (3)  the  use  of 
the  goods  by  the  defendant;  (4)  the  offer  of 
the  defendant  to  make  an  equitable  and  prop- 
er adjustment  of  the  dispute  between  the 
parties ;  %ind  (5)  an  attempt  to  rescind  the 
contract,  which  was  Ineffectual  by  reason  of 
failure  to  make  a  tender  of  a  return  of  the 
goods. 

[1]  TSxe  evidence  upon  which  the  case -was 
submitted  consists  of  a  voluminous  corre- 
spondence between  the  parties  covering  the 
terms  of  the  contract  between  them  and  the 
positions  taken  on  each  side  with  regard  to 
the  breach  of  the  warranty  and  the  conse- 
quences thereof.  An  attempt  to  summarize 
such  correspondence  would  extend  this  opin- 
ion beyond  reasonable  limits.  It  is  sufficient 
to  state  that  the  following  facts  were  estab- 
lished: After  purchase  of  the  goods,  and  be- 
fore delivery  of  a  sample  or  any  other  portion 
thereof,  defendant  contracted  to  sell  the 
bulk  of  Its  purchase  to  parties  in  Philadel- 
phia. In  its  contract  of  resale,  defendant 
warranted  that  the  chemical  sold  should  not 
contain  over  2  per  cent,  potassium  chloride 
or  over  one-tenth  per  cent  of  Insoluble  nat- 
ter. Under  instructions  of  defendant,  the 
bulk  of  the  material  purchased  was  shipped 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  P.  Shortall, 
Judge. 

Action  by  the  Pacific  Western  Commercial 
Company  against  the  Western  Wholesale 
Drug  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Alfred  B.'  Weller,  of  San  Francisco,  for 
appellant 

Lloyd  W.  Moultrie,  of  Los  Angeles,  and 
Corbet  &  Selby,  of  San  Francisco,  for  re- 
qwndent 

HAVEN,  J.  In  this  acOon  platntlfl  sued 
as  the  assignee  of  one  C.  R.  Haley  to  recover 
from  defendant  the  purchase  price  of  certain 
potassium  carbonate  alleged  in  the  first  count 
of  the  complaint  to  have  been  sold  and  de- 
livered to  defendant,  and  in  the  second  count 
to  have  been  bargained  and  sold  to  said  de- 
fendant The  cause  was  tried  upon  an  agreed 
statement  of  facts.  The  trial  court  sustained 
the  defense  of  a  breach  by  the  plaintiff's  as- 
signor of  an  express  warranty  that  the  ma- 
terial sold  should  be  at  least  95  per  cent. 
pare.  The  essential  facts  upon  which  the 
Judgment  for  defendant  was  based  appear  in 
the  following  findings  of  the  trial  court, 
which  are  supported  by  the  admitted  facts 
and  Justl&atde  inferences  therefrom: 

"That  by  and  in  said  contract  of  sale,  and  as 
a  condition  thereof,  it  was  expressly  warranted 
by  said  C.  R.  Haley  that  said  potassium  car^ 
beoate  was  in  quality  of  95  per  cent.,  or  over, 
pure;  that  it  was  agreed  and  intended  by  the' 
said  parties  that  such  warranty  should  be,  and 
the  same^was,  a  condition  to  the  purchase  tiiere- 
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to  Its  purchasers  In  Philadelphia,  and  100 
pounds  to  the  defendant  Itself,  at  Los  An- 
geles. Upon  receipt  of  this  last  shipment  the 
defendant  promptly  notified  plaintiff's  as- 
signor that  it  found  that  the  quality  of  the 
goods  did  not  correspond  with  the  sample  and 
analysis  previously  sent  During  the  nest 
month  an  extensive  correspondence  was  car- 
ried on  between  the  defendant  and  plalntUI'a 
assignor  with  regard  to  the  quality  of  tlie 
chemical  shipped,  it  appearing  that  different 
analyses  made  thereon  did  not  agree.  Dur- 
ing this  correspondence  plaintiff's  assignor 
attempted  to  collect  the  purchase  price  upon 
a  draft  drawn  against  defendant.  "Defendant 
refused  to  pay  said  draft,  and  the  delivery  of 
the  goods  to  Its  purchaser  was  held  up.  Up- 
on defendant's  suggestion,  it  was  subsequent- 
ly agreed  that  the  chemical  should  be  deliv- 
ered to  its  purchasers  in  Philadelphia  for 
the  purpose  of  examination  by  them.  Xn 
making  this  suggestion  defendant  wrote:  . 

"It  appears  to  us  that  it  would  be  better  to 
have  the  goods  delivered,  and  then  make  the 
proper  adjustment  after  they  have  been  received 
and  tested  by  our  parties.  You  can  appreciate 
that  we  are  not  invoicing  this  lot  until  we  have 
their  report  on  the  goods." 

Upon  examination  b;  the  Philadelphia  pur- 
chasers, they  refused  to  accept  the  shipment 
upon  the  ground  that  the  material  contained 
a  larger  quantity  of  insoluble  matter  than 
warranted  by  defendant. 

Appellant  claims  that  the  warranty  by  de- 
fendant to  Its  purchasers  was  a  different  one 
than  made  by  plaintiff's  assignor  to  the  de- 
fendant It  appears,  however,  that,  while  the 
rejection  in  Philadelphia  was  based  upon  on 
analysis  which  showed  that  the  Insoluble  mat- 
ter and  other  foreign  contents  were  so  large 
as  to  constitute  a  breach  of  defendant's  war- 
■  ranty  to  its  customers  upon  resale,  they  were 
also  sufficient  to  reduce  the  pure  potassium 
carbonate  below  95  per  cent  as  warranted 
by  plaintiff's  assignor.  Defendant's  final  re- 
jection of  the  goods  followed  promptly  after 
this  test  of  the  material  in  Philadelphia. 
Until  that  time  the  matter  had  been  held  in 
abeyance  by  consent  of  both  parties.  Taken 
as  a  whole,  the  correspondence  proves  that 
defendant  gave  plaintiff  prompt  notice  of  the 
defect  In  the  material  purchased;  that  the 
objections  made  by  it  were  sufficiently  defi- 
nite to  cause  plaintiff's  assignor  to  believe 
that  the  basis  of  objection  was  the  failure 
to  meet  the  required  percentage  of  purity  as 
covered  by  his  warranty;  and  that  the  sub- 
sequent acts  of  defendant  did  not  indicate  a 
waiver  by  defendant  of  the  breach  thereof. 

[2]  The  contention  that  defendant  waived 
the  breach  of  the  warranty  by  reason  of  the 
use  of  the  goods  is  based  upon  the  admitted 
fact  that  It  contracted  to  resell  the  same  to  its 
Philadelphia  customers.  It  is  argued  that 
that  fact  was  an  exercise  of  ownership  and 


Implied  that  the  buyer  had  assumed  title  to 
the  property.  It  appears,  however,  that  such 
contract  of  resale  was  made  prior  to  any 
opportunity  being  afforded  to  defendant  to 
Inspect  the  goods;  that  the  whole  arrange- 
ment was  contingent  upon  the  fulfillment  by 
plaintiff's  assignor  of  his  warranty  of  purity 
to  the  extent,  at  least,  of  enabling  defendant 
to  meet  its  warranty  to  its  customers ;  and, 
further,  that  the  proposed  resale  was  not 
consummated  on  account  of  breach  of  sudi 
warranty.  Under  these  circumstances.  It  ■ 
cannot  be  said  that  the  defendant  exercised 
such  dominion  over  the  property  as  to 
evidence  acceptance  thereof.  Some  conten- 
tion is.  also  made  that  an  attempt  to  sell  the 
property,  made  by  the  defendant  at  a  later 
time,  Indicated  an  acceptance.  This  effort  to 
sell  was  made  by  defendant  after  It  had  noti- 
fied plaintiff's  assignor  of  its  rejection  of  the 
goods,  and  immediate  notice  thereof  was 
communicated  to  Mr.  Haley,  said  assignor. 
In  acknowledging  receipt  of  such  notice,  be 
thanked  the  defendant  for  Its  kindness  In 
the  matter.  The  reasonable  construction  of 
the  letters  upon  this  subject  is  that  this  sale 
was  attempted  by  defendant  for  the  benefit 
of  plaintiff  and  in  order  to  minimize  Its  loss. 

The  offer  of  defendant  to  make  an  equi- 
table and  proper  adjustment  of  the  misunder- 
standing between  the  parties,  relied  upon  by 
appellant  as  on  additional  circumstance  prov- 
ing the  election  by  the  defendant,  does  not 
appear  to  have  been  a  consideration  for  the 
delivery  of  the  goods,  nor  to  have  been  relied 
upon  by  Haley.  Throughout  the  correspond- 
ence, the  question  in  dispute  was  the  purity 
of  the  goods.  The  suggestion  of  an  equitable 
adjustment  was  not  made  In  such  a  manner 
as  to  indicate  a  waiver  by  defendant  of  Its 
right  to  stand  upon  the  warranty. 

[3]  The  further  contention  as  to  the  at- 
tempted rescission  of  the  contract  and  the 
failure  to  make  a  tender  of  the  return  of  the 
goods  need  not  be  discussed  for  the  reason 
that  It  clearly  appears  that  the  sale  was  never 
consummated.  Hence  there  was  no  com- 
pleted contract  to  be  rescinded.  Plaintiff  did 
not  deliver  the  character  of  goods  which  it 
agreed  to  sell.  Defendant  was  justified  In 
refusing  to  accept  the  goods,  and,  having 
done  so,  no  further  obligation  rested  upon  it 
Mechem  on  Sales,  g  1402.  A  buyer  cannot 
"be  required  to  accept  and  pay  for  a  thing 
different  from  that  which  he  contracted  to 
receive."  Mechem  on  Sales,  '8  1155.  "If 
the  sale  is  of  a  described  article,  the  tender 
of  an  article  answering  the  description  is  a 
condition  precedent  to  the  purchaser's  lia- 
bility; and  if  this  condition  be  not  per- 
formed, the  purchaser  Is  entitled  to  reject 
the  article,  or,  if  he  has  paid  for  it  to  recover 
the  price  as  money  had  and  received  for  his 
use."  Benjamin  on  Sales,  8  600.  The  conclu- 
sion of  the  trial  court  that  the  bread!  of 
warranty  by  plaintiff's  assignor  was  a  corn- 
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plete  defense  to  flie  action  was  fnlly  war- 
ranted. 
The  Judgment  Is  affirmed. 


We  concur:    I<ANOIX)N,    P. 
TAIN,  J. 


J.;    BBIT- 
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not  from  date  of  last  entry  in  memorandum ; 
tile  action  being  based  upon  tlie  contract  and 
not  upon  the  memorandum  account. 


Court,    City    and 
James  M.  Troutt, 


PEOPLE  et  al.  v.  MAGEE.    (CSv.  2788.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    June  26,  1919.) 

1.  LiiuTATiOR  OF  Actions    9=>65(1)  —  Peb- 

FOBUANCE   OF   PBELIMINARY    ACT— DKLAT    BT 

Plaintiff. 
Wliere  plaintiff's  right  of  action  depends 
npon  some  act  to  be  performed  by  liim  pre- 
liminarily to  commencing  suit,  he  cannot  sus- 
pend indefinitely  the  running  of  the  statute  of 
limitations  by  delaying  the  performance  of  the 
preliminary  act 

2.  LnoTATioir  of  Actions     ^ssllO  —  Ap- 

POIRTMKNT  OF  RkOEITKB. 

The  appointment  of  a  receiver  does  not  af- 
fect the  running  of  the  statute  of  limitations. 

8.  Equity  «s>87(1)  —  Laches  —  Pebiod  of 
Limitations. 
The  defense  of  ladies  is  available  whenever 
a  demand  or  other  preliminary  action  is  neces- 
sary on  the  part  of  plaintiff,  and  such  action 
is  not  taken  within  the  period  of  limitationa 

4.  Limitation  or  Actions  €=>89— Receiv- 
EBs— Pebmission  to  Bkino  Action. 
Action  to  recover  Installments  due.  under 
written  contract  was  barred  for  failure  to  bring 
action  within  four  years  after  installments  be- 
came due,  under  Code  Civ.  Proc  {  337,  subd. 
1,  though  defendant  was  in  hands  of  a  receiver, 
and  permission  from  court  to  bring  action  was 
obtained  within  the  four-year  period. 

B.  CONTBACTS     ^=>310— AGBXEMENT    BETWEEN 

Lateb  and  Fobmkb  Lessee— Termination 
OF  Lease— Rights  of  Fobmeb  Lessee. 
Where  later  lessee's  agreement  with  former 
lessee,  in  consideration  of  former  lessee's  sur- 
render of  his  lease  so  that  the.later  lessee  could 
lease  the  premises,  provided  for  installment  pay- 
ments by  later  lessee  to  former  during  existence 
of  later  lessee's  lease  and  during  period  of  re- 
newal, npon  later  lessee's  election  to  renew  its 
lease,  and  provided  for  assignment  to  former 
lessee  of  right  of  renewal  npon  later  lessee's 
failure  to  exercise  option,  former  lessee  was  not 
entitled  to  payments  during  period  of  renewal, 
notwithstanding  later  lessee's  failure  to  assign 
or  exercise  option  to  renew,  where  later  lessee's 
lease  was  cancelled  by  court  before  time  of  re- 
newal by  reason  of  its  insolvency. 

6.  Limitation  of  Actions   €=>51(2)  —  Rtjn- 
NiNo     of     Pebiod   —  Memobanottk     of 
Amottnts  DtiB  TJndeb  Contbact, 
Where  installments  were  due  under  written 
contract^  and  creditor  charged  amounts  accru- 
ing nnder  contract  and  credited  payments  in 
memorandum,   period   of  limitations   ran   from 
date  installment  was  due  under  contract,  and 


Appeal  from  Superior 
County  of  San  Francisco ; 
Judge. 

Proceedings  by.  the  People  of  the  State  of 
California,  etc.,  for  appointment  of  a  receiv- 
er for  the  California  Safe  Deposit  &  Trust 
Company,  in  which  George  S.  Smith  flies 
petition  in  Intervention  against  E.  De  Los 
Magee,  who  was  appointed  receiver.  Judg- 
ment for  receiver,  and  intervener  appeals. 
Affirmed. 

Crane  &  Crane,  of  Chicago,  UL,  and  Leon 
A.  Blum,  of  San  Francisco,  for  appellant. 

De  Laveaga  &  Magee,  of  San  Francisco, 
for  respondent. 

HAVEN,  J.  The  above-entitled  proceed- 
ing was  commenced  on  December  7,  1907,  in 
tbe  name  of  the  people  of  the  state  of  Cali- 
fornia, upon  complaint  of  tbe  bank  commis- 
sioners of  the  state,  nnder  the  provisions  of 
the  Bank  Act  of  March  24,  1903,  as  amend- 
ed in  1905,  for  the  purpose  of  obtaining  the 
appointment  of  a  receiver  for  the  liquidation 
of  the  affairs  of  the  California  Safe  Deposit 
&  Trust  Company  (hereinafter  referred  to  as 
the  bank).  Tbe  respondent,  E.  De  Lios  Ma- 
gee, is  the  present  receiver  in  said  proceed- 
ing. On  July  28,  1917,  by  leave  of  court 
first  had  and  obtained,  the  appellant,  George 
S.  Smith,  ffied  his  petition  in  intervention  in 
said  action,  wherein  he  prayed  for  judg- 
ment in  the  sum  of  $19,000,  with  interest,  al- 
leged to  be  due  to  said  appellant  upon  cer- 
tain contracts  executed  by  the  bank  prior  to 
tbe  commencement  of  this  proceeding.  The 
facts  upon  which  said  claim  is  based  are 
briefly  these: 

On  July  31,  1906,  appellant,  George  S. 
Smith,  was  the  lessee  of  certain  premises 
on  Fillmore  street,  in  San  Francisco.  The 
bank  desired  to  secure  a  lease  of  said  prop- 
erty, and  entered  Into  negotiations  with  the 
owner  thereof  for  that  purpose.  As  a  result 
of  such*  negotiations  the  lease  between  the 
owner  of  the  property  and  the  appellant  was 
canceled,  a  new  lease  was  executed  by  the 
owner  to  tbe  bank,  and  an  agreement  was 
entered  into  between  the  bank  and  appel- 
lant, upon  which  latter  agreement  the  rights 
sought  to  be  enforced  herein  are  based.  Un-  • 
der  such  agreement  the  bank  agreed  to  pay 
tbe  appellant  $2,000  in  cash  and  $200  a 
month  for  a  period  of  five  years  from  July 
SI,  1906;  and  further  agreed  that,  under 
certain  conditions,  it  would  continue  said 
payments  of  $200  a  month  to  appellant  for  a 
second  period  of  five  years  from  and  after 
July  31,  1911.  Tbe  amount  demanded  by  ap- 
pellant in  bis  present  petition  in  intervention 
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■covered  the  montWy  payments  for  the  period 
extending  from  March  31,  1909,  to  July  31, 
1911,  and  also  the  entire  payments  for  the 
second  period  of  five  years  from  August  1, 
1911,  to  July  31,  1916.  The  lease  between 
the  owner  and  the  bank  contained  a  clause 
giving  the  former  the  option  to  terminate  the 
lease  upon  the  Insolvency  of  the  lessee. 
After  the  appointment  of  the  receiver,  the 
owner  demanded  the  termination  of  the  lease 
under  said  clause,  which  was  refused  by 
the  receiver.  Litigation  followed,  In  which 
a  decree  was -made  canceling  the  lease.  In 
accordance  with  such  decree  the  premises 
were  delivered  by  the  receiver  to  the  owner 
on  March  1,  1909.  In  a  former  suit  the  ap- 
pellant recovered  from  the  receiver  the 
monthly  payments  of  $200  up  to  the  time  of 
such  cancellation  of  the  lease. 

One  of  the  defenses  pleaded  by  the  re- 
spondent is  that  the  cause  of  action  set  forth 
in  appellant's  petition  in  intervention  was 
barred  by  subdivision  1  of  section  337  of  the 
Code  of  Civil  Procedure,  and  by  the  laches 
of  said  petitioner.  The  trial  court  found  in 
favor  of  the  respondent  upon  this  defense. 
As  the  first  period,  during  wlilch  monthly 
payments  are  claimed  by  appellant  to  have 
matured,  terminated  on  July  31,  1911,  it  is 
manifest  that  the  plea  of  the  statute  of  limi- 
tations as  to  that  cause  of  action  was  good, 
unless  the  running  of  the  statute  was  sus- 
pended by  reason  of  the  receivership  pro- 
ceeding. Appellant  contends  that  the  stat- 
tite  did  not  run,  for  the  reason  that  bis  pres- 
ent proceeding  could  have  been  maintained 
only  by  leave  of  court  first  had  and  obtained, 
and  In  support  of  that  contention  cites  Union 
Collection  Co.  v.  Soule,  141  Cal.  99,  74  Pac. 
549,  which  follows  HofC  v.  Funkensteln,  64 
Cal.  233,  235.  In  both  of  these  cases  it  is 
said: 

"The  theory  of  onr  statute  of  limitationg  is 
that  a  creditor  has  four  years  (or  other  time, 
as  the  case  may  be)  on  any  day  of  which  he  may, 
of  his  own  'volition,  commence  an  action." 

The  first  case  above  cited  was  an  action 
upon  a  promissory  note  against  the  maimer, 
who  had  been  adjudged  Insolvent  ufeder  the 
provisions  of  the  Insolvency  Law  of  1895  (St. 
1895,  p.  152).  That  act  contained  a  provi- 
sion to  the  efCect  that  "no  statute  of  limita- 
tions of  this  state  shall  run  against  a  claim 
which  in  its  nature  is  provable  against  the 
estate  of  the  debtor."  Section  62.  In  the 
earlier  case  the  action  was  also  upon  prom- 
issory notes  against  the  matter,  who  had 
been  adjudged  bani^rupt  under  the  provisions 
of  the  United  States  Bankruptcy  Law  then 
in  effect.  The  decision  is  based  upon  a  section 
of  such  act  prohibiting  the  maintenance  of 
any  suit  by  a  creditor  proving  his  claim 
in  the  banliruptcy  proceeding.  The  act  un- 
der which  the  present  proceeding  against  the 
California  Safe  Deposit  &  Trust  Company  is 


pending  contains  no  provirion  suspending 
the  running  of  the  statute  of  limitations  or 
staying  the  commencement  of  an  action.  It 
is  necessary,  however,  for  a  claimant  to  ob- 
tain permission  of  the  court  before  filing  an 
action  or  petition  in  intervention  against  the 
receiver.  It  is  this  necessity  upon  which  ap- 
pellant bases  his  claim  that  the  suit  upon 
the  present  demand  could  not  have  been 
brought  by  the  appellant  of  his  own  volition, 
for  the  reason  that  permission  to  sue  might 
not  have  been  granted  him. 

[1-4]  It  is  well  settled  that  where  plain- 
tiff's right  of  action  depends  upon  some  act 
to  be  performed  by  him  preliminarily  to  com- 
mencing suit,  he  cannot  suspend  indefinitely 
the  running  of  the  statute  of  limitations  by 
delaying  the  performance  of  the  prelimina- 
ry act.  This  for  the  reason  that  he  has  it 
within  his  power  at  all  times  to  do  the  act 
which  fixes  his  right  of  action.  25  Oyc.  1198. 
This  rule  applies  to  the  preliminary  ne- 
cessity of  obtaining  permission  of  court  to 
file  a  suit.  The  obtaining  of  such  permis- 
sion is  no  part  of  the  plaintiff's  cause  of  ac- 
tion, but  simply  a  step  in  his  remedy.  "His 
cause  of  action  (if  any  he  has)  accrues  in- 
dependent of  and  prior  to  the  application  for 
leave,  and  is  the  very  basis  upon  which  the 
application  rests ;  and  hence  a  statute  of 
limitation  commencing  to  run  from  the  date 
when  his  cause  of  action  accrues,  commences 
to  run  from  the  same  time  that  It  would  com- 
mence if  no  such  leave  were  required;  that 
Is  to  say,  in  a  case  Vke  this  at  bar,  the  stat- 
ute commences  to  run  from  the  time  when 
the  wrong  complained  of  was  done,  and  not 
from  the  time  of  obtaining  leave  to  sue." 
Litchfield  V.  McDonald,  36  Minn.  167,  168, 
28  N.  W.  191.  See,  also,  Ganser  v.  Ganser, 
83  Minn.  199,  86  N.  W.  18,  85  Am.  St.  Rep. 
461.  In  Williams  v.  Bergin,  116  Cal.  56,  60, 
47  Pac.  877,  this  principle  is  applied  to  the 
failure  of  a  plaintiff  to  deAiand  an  assess- 
ment and  warrant  from  a  superintendent  of 
streets,  upon  the  issuance  of  which  his  right 
of  action  upon  a  street  assessment  depended. 
In  (Tounty  of  San  Luis  Obispo  v.  Gage,  139 
Cal.  398,  73  Pac.  174,  it  is  held  that  the  run- 
ning of  the  statute  of  limitations  against  the 
demand  of  a  county  against  the  state  was 
not  suspended  by  reason  of  the  necessity  un- 
der the  law  of  the  presentation  of  a  claim 
by  the  county  to  the  state  board  of  exami- 
ners, which  presentation  was  a  necessary  pre- 
requisite to  the  maintenance  of  an  action 
upon  such  demand.  It  is  also  the  general 
rule  that  tlte  appointment  of  a  receiver  does 
not  affect  the  running  of  the  statute  of  lim- 
itations. High  on  Receivers,.  S  135 ;  Alder- 
son  on  Receivers,  §  195;  White  v.  Meadow- 
croft,  91  111.  App.  293.  Furthermore,  the  de- 
fense of  laches  is  available  whenever  a  de- 
mand or  other  preliminary  action  is  neces- 
sary on  the  part  of  the  plaintiff  and  such 
action  is  not  taken  within  the  period  of  the 
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statute  of  UmUatlons.  Harrlgan  v. 
Ufe  Ins.  Co.,  12S  Cal.  631,  548,  58  Pac.  180, 
61  Pac.  99.  Under. the  principles  annotinced 
by  the  above  authorities,  the  right  of  action 
of  appellant  for  the  recovery  of  all  Install- 
ments which  became  due  more  than  four 
years  prior  to  the  filing  of  his  petition  in  In- 
tervention was  barred  both  by  the  statute  of 
limitations  and  by  his  own  laches. 

[6,  8]  Part  of  the  payments  claimed  to  be 
due  during  the  second  five  years  matured. 
If  at  all,  within  the  statutory  limitation. 
The  facts  with  regard  to  this  second  period 
are  these:  The  agreement  between  the  bank 
and  appellant  provided  that  the  monthly 
payments  should  continue  during  the  second 
period  of  Ave  years.  If  the  bank  itself  re- 
newed the  lease  for  that  period.  This  It  did 
not  do.  The  agreement  further  provided 
that  If  the  bank  did  not  wish  to  renew 
the  lease,  its  right  to  renew  was  to  be  as- 
signed to  appellant,  and  failure  by  the 
bank  to  so  assign  would  obligate  the  bank 
to  make  further  payments;  and  also  that 
the  bank  was  obliged  to  notify  the  ap- 
pellant 30  days,  prior  to  June  1,  1910,  that 
It  would  either  exercise  Its  option  or  aban- 
don its  right  thereto,  and  the  failure  to  give 
such  notice  was  to  be  deemed  to  be  the  exer- 
cise by  the  bank  of  its  option  to  renew  the 
lease.  The  bank  did  not  and  could  not  ex- 
ercise its  opUoa  to  renew  the  lease,  nor  as- 
sign the  same  to  appellant,  for  the  reason 
that,  prior  to  the  time  when  such  option 
was  to  be  exercised  or  such  assignment  to 
be  made,  the  lease  had  been  canc^ed  by  de- 
cree of  court,  based  upon  a  provision  of  the 
lease  itself,  to  the  effect  that  the  insolvency 
of  the  bank  should  terminate  the  tenancy. 
There  was  therefore  no  lease  In  existence 
to  be  renewed  or  assigned  at  the  time  the 
second  tenancy  was  to  have  begun.  The  con- 
ditions under  which  appellant  was  to  be 
entitled  to  the  monthly  payments  during  the 
second  tenancy  never  arose,  and  no  right 
ever  vested  in  appellant  to  such  payments. 

Appellant  further  contends  that  his  cause 
of  action  is  based  upon  a  book  account,  in 
which  the  last  entry  was  made  on  July  7, 
1917,  and  therefore  his  cause  of  action  is 
not  barred.  The  alleged  book  account  was 
a  memorandum  kept  by  appellant,  in  which 
be  cliarged  the  amounts  accruing  under  the 
contract  and  credited  the  several  payments 
made,  including  that  collected  by  him  as 
the  result  of  the  Judgment  In  the  former 
salt  above  referred  to.  Appellant's  alleged 
cause  of  action  is  based  upon  his  contract 
and  not  upon  this  account.  The  writing  is 
a  mere  memorandum  of  debts  accruing  from 
an  entirely  independent  source.  In  Mercan- 
tile Trust  Co.  V.  Doe,  26  Cal.  App.  246,  253, 
146  Pac.  692,  a  number  of  definitions  of  a 
book  account,  as  applied  to  the  statute  of 
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Home   limitations,  are  i^ven,  among  -^trbich  Is  the 
following: 

"In  1  Ruling  Case  Law,  p.  207,  it  is  said: 
'The  expression  "outstanding  and  open  account" 
has  a  well-defined  and  well-understood  meaning. 
In  legal  and  commercial  transactions  it  is  an 
unsettled  debt  arising  from  items  of  work  and 
labor,  goods  sold  and  delivered,  and  other  open 
transactions,  not  reduced  to  writing,  and  sub- 
ject to  future  settlement  and  adjustment.  It  is 
usually  disclosed  b;  the  account  books  of  the 
owner  of  the  demand,  end  does  not  include  ex- 
press contracts  or  obligations  which  have  been 
reduced  to  writing,  such  as  bonds,  bills  of  ex- 
change, or  promissory  notes.' " 


Under  the  facts  of  this'  case,  the  alleged 
book  account  is  not  such  a  one  as  fixes  a 
new  date  for  the  running  of  the  statute  of 
limitations. 

Respondent  presents  other  reasons  why 
the  appellant's  cause  of  action  falls,  the  con- 
sideration of  which  is  unnecessary  in  view 
of  the  conclusions  above  set  forth. 

The  Judgment  is  affirmed. 


We   concfir: 
TAIN,  J, 


liANGDON,    P.   J.;     BRIT- 


WIBL.E3  v.  CITY  OF  BAKERSFIELD 
(Civ.  2812.) 


et  al. 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     July  3,  1919.) 

1;  Taxation  «=5>611(6)  —  Pbaudulent  As- 
bbbsment— sufuciency  of  evid»hce. 
Evidence  that  assessed  value  of  plaintiff's 
property  was  increased  60  per  cent,  for  purpose 
of  school  taxation,  that  such  increased  assessed 
value  did  not  exceed  the  property's  real  value, 
and  that  assessor  considered  the  valuation  fair, 
etc.,  held  not  to  establish  a  fraudulent  assess- 
ment. 

2.  Taxation  €=453  —  Review  —  Applica- 
tion TO  BoABD  or  Equalization— Neces- 
sity. 

A  landowner  who  failed  to  make  complaint 
to  the  board  of  equalization  regarding  a  tax  as- 
sessment cannot  attack  the  tax  lien  in  court. 

3.  Schools  an0  School  Distbictb  ^=3102— 
Taxation— Power  of  City. 

A  city  may  levy  a  school  tax  upon  lands  ly- 
ing without  tiie  municipal  limits  but  within  a 
city  school  district. 

4.  Schools  and  School  Distbicts  iS=>102— 
Taxation— Pbopebty  Liable. 

An  ordinance  requiring  a  tax  to  be  levied 
for  school  purposes  on  all  taxable  property 
within  the  city,  etc.,  includes  land  within  a 
city  school  district  but  outside  the  city  limits, 
in  view  of  Pol.  Code,  §  1576,  providing  that 
territory  outside  the  city  shall  he  deemed  a  part 
of  the  city  for  purpose  of  levying  school  taxes, 
etc. 


®=3For  other  cases  see  same  topic  and  KEY-NUIIBER  in  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Superior  Court,  Eem  Coun- 
ty ;  Milton  T.  Farmer,  Judge. 

Action  to  quiet  title  by  S.  P.  Wible  against 
the  City  of  Bakersfleld  and  others.  From 
an  adverse  judgment,  plaintiff  appeals.  Ai- 
flnued. 

E.  li.  Foster  and  Cbas.  A.  Barnhart,  both 
of  Bakersfleld,  for  appellant 

Walter  Osbom,  City  Atty.,  W.  W.  Eaye, 
and  Bowen  Irwin,  all  of  Bakersfleld,  for  re- 
spondent 

JAMES,  J.  An  adverse  judgment  was  en- 
tered against  the  plaintiff  in  this  suit  and 
an  appeal  is  taken- therefrom. 

The  action  was  to  quiet  title  to  certain  real 
property,  some  of  it  lying  within  and  some 
without  the  corporate  limits  of  the  city  of 
Bakersfleld.  The  city  of  Bakersfleld  by  an- 
swer alleged  that  certain  liens  in  its  favor 
existed  against  the  property  for  municipal 
taxes  which  had  not  been  paid  by  the  plain- 
tiff. On  the  lands  lying  without  the  city 
limits,  the  liens  represented  a  levy  for  school 
purposes  only.  It  appears  that  the  city 
school  district  included,  as  is  permitted  by 
law,  certain  territory  lying  without  the  cor- 
porate limits  of  the  municipality,  and  tbat 
the  land  of  the  plaintiff  was  all  included 
within  the  limits  of  the  municipal  school  dis- 
trict It  is  claimed  on  behalf  of  appellant: 
(1)  Tbat  the  assessment  was  void  because  the 
assessor  did  not  as  Required  by  the  ordinance 
of  the  city,  assess  the  property  at  its  prefer 
value,  or  that  tbe  assessment  represented  at 
all  tbe  judgment  of  the  assessor  in  the  mat- 
ter, but  that  the  same  was  arbitrary  and  dis- 
criminatory; (2)  that  the  ordinance  levying 
the  tax  for  school  purposes  designated  the 
territory  affected  as  being  that  within  the 
municipal  limits  only,  -  and  that  therefore 
no  legal  levy  was  ever  made  upon  the  prop- 
erty lying  without  the  municipal  limits. 
These  are  the  main  contentions  and  those 
which  have  been  principally  discussed  in  the 
briefs. 

[1,2]  1.  The  evidence  showed  that  pur- 
suant to  the  ordinance  of  the  city  which 
provided  that  the  assessor  might  use  tbe 
county  assessment  roll  for  ttie  purpose  of 
making  up  the  assessment,  the  city  assessor 
having  that  roll  before  her,  and  at  the  sugges- 
tion of  certain  members  of  the  city  council 
and  the  city  manager,  for  the  purpose  of  pro- 
ducing a  sufficient  amount  of  revenue,  fixed 
Values  upon  all  the  property  within  the  mu- 
nicipality 60  per  cent,  above  the  value  fixed 
by  the  county  assessor  on  bis  roll;  In  other 
words,  a  horizontal  raise  of  60  per  cent,  was 
made  upon  all  property  within  the  city  prop- 
er. The  property  within  the  school  district 
which  lay  without  the  municipal  limits  was 
not  raised.  As  to  the  making  of  this  assess- 
ment, the  city  assessor  testified  that  she  was 
satisfied  to  make  the  raise  as  suggested,  and 
tbat  when  so  made  tbe  valuations  placed  did 


not  exceed  tbe  cash  value  of  tbe  property 
affected.  In  effect  her  testimony  was  that  tbe 
assessment  when  completed  represented  a 
fair  valuation,  In  her  judgment.  What  the 
character  of  tbe  outside  property  was,  and 
whether  the  same  proportionate  increase  in 
valuation  was  fairly  applicable  to  that  does 
not  appear  from  the  testimony.  The  plain- 
tiff, however,  did  testify  that  in  no  case  was 
the  valuation  fixed  in  excess  of  the  market 
value  of  this  property.  It  wa^  admitted  that 
all  of  the  property  within  tbe  city  and  all 
of  that  lying  without  but  within  the  school 
district,  was  assessed  alike,  except  that  the 
county  assessor's  valuations  controlled  as  to 
the  outside  property,  and  that  the  valuations 
were  made  up  on  the  property  Inside  the  city 
as  indicated  by  making  the  60  per  cent  raise. 
It  was  also  admitted  that  no  application  was 
made  to  the  board  of  equalization  on  behalf 
of  the  plaintiff  to  have  a  reduction  made,  or 
that  any  complaint  was  made  to  said  board 
as  to  the  Inequality  of  the  assessment  as  en- 
tered. To  our  minds,  the  evidence  was  not 
sufficient  to  show  a  fraudulent  assessment 
as  Is  claimed  by  the  appellant  Even  if  we 
concede  that  such  fraud  is  impliedly  to  be  de- 
duced from  the  use  of  the  method  of  assess- 
ment Indicated,  still  the  plaintiff,  having 
failed  to  make  any  complaint  before  the 
board  which  was  authorized  to  correct  the 
assessment,  cannot  now  attack  the  lien  of  the 
tax  as  having  l>een  created  in  an  unauthor- 
ized way.  There  are  a  number  of  cases 
which  hold  that  the  taxpayer's  only  recourse 
in  such  cases  Is  to  apply  to  the  board  of  equal- 
ization, a  leading  one  among  which  is  Los 
Angeles  Oas  &  Electric  Co.  v.  County  of  Los 
Angeles,  reported  in  162  Cal.  at  page  164,  121 
Pa,c.  384.  The  opinion  In  that  case  goes  fur- 
ther than  it  Is  necessary  to  go  on  this  appeal, 
for  It  is  there  held  that  even  where  the  ap- 
plication is  made  to  the  board  of  equalization 
and  upon  the  ground  of  discrimination 
amounting  to  fraud  In  the  assessment  the 
taxpayer  will  have  no  recourse  without 
showing,  in  addition  to  the  acts  of  fraud  on 
the  part  of  the  assessing  officer,  tbe  fact  also 
that  tbe  board  of.  equalization  acted  improp- 
erly and  not  upon  a  reasonable  discretion. 
[8, 4]  2.  The  right  of  a  city  to  levy  a  tax 
upon  lands  lying  without  the  municipal  limits 
for  school  purposes,  where  such  lands  are  in- 
cluded within  the  city  school  district  is  clear. 
Vlsalia  Savings  Bank  v.  City  of  VIsalia,  153 
Cal.  206,  94  Pac.  888.  But  appellant  argues, 
the  ordinance  levying  the  tax  was  not  appro- 
priate In  its  terms  to  include  this  outside  ter- 
ritory, because  it  was  ordered  that  the  levy 
for  school  purposes  be  made  upon  "all  taxable 
property  within  the  city  of  Bakersfield  for 
the  support  and  maintenance  of  public 
schools."  The  item  levying  the  tax  for 
school  purposes  was  distinct  and  separate 
frcun  the  other  items  In  the  ordinance.  In 
determining  as  to  what  territory  was  includ- 
ed for  that  purpose,  section  1576  of  the  Polltl< 
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cal    Code    is    important   for 
Tbat  section  deals  with  tbe  annexation  of 
territory  to  municipalities   for   scbool   pur- 
poses, and  contains  tbe  following  declara- 
tion: 

"And  snch  outside  territory  sliall  be  deemed 
to  be  a  part  of  said  city  or  incorporated  town 
for  ^11  matters  connected  irith  the  school  de- 
partment thereof,  for  the  annual  levying  and 
collecting  of  the  property  tax  for  the  school 
funds  of  said  dty  or  incorporated  town ; 
•  •  •  provided,  however,  that  the  last  as- 
sessment roll  made  by  the  connty  assessor  shall 
be  the  only  basis  of  taxation  for  such  school 
district  on  the  property  oatside  the  corporate 
limits  so  annexed  for  school  purposes." 


Therefore,  it  would  foUow  tbat  for  school 
purposes,  including  the  levying  and  collection 
of  taxes,  tbe  municipal  lines  and  the  school 
district  lines  are  deemed  to  be  coincident.  In 
our  opinion,  tbe  language  used  in  tbe  ordi- 
nance, construed  in  connection  with  tbe  pro- 
visions of  the  section  Just  quoted  from,  is  suf- 
ficient to  sustain  the  assessment  on  tbe  out- 
side property. 

No  other  points  are  suggested  which  seem 
to  merit  particular  discussion.  We  think 
tbat  the  court  was  correct  in  determining  the 
title  to  tbe  real  property  to  be  In  the  plain- 
tltr,  except  tbat  the  dty  of  Bakersfleld  was 
possessed  of  the  tax  liens  the  amounts  of 
which  are  set  forth  in  the  findlggs. 

Tbe  judgment  appealed  from  is  affirmed. 

We  concur:    CONRBY,  P.  X;    SHAW,  J. 
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consideration,  will  not  be  reversed  on  defendant's  contention 
that,  since  the  written  contract  between  it  and 
plaintiff  was  executory,  judgment  on  the  com- 
mon counts  cannot  be  sustained ;  a  technical 
defense  involving  no  change  in  result  by  send- 
ing the  case  back  for  retrial  being  no  cause 
for  reversal,  under  Const  art.  6,  {  4%. 

4.  Assumpsit,  Action  of   €=6(1)  —  Causr 
OT  Action. 

Assumpsit  is  the  proper  remedy  to  recover 
money  which  defendant  has  admitted  belongs 
to  plaintiff  and  has  promised  to  pay. 

5.  Money  Receivbd    *=»1  —  Cause  of  Ac- 
tion. 

The  action  for  money  had  and  received  will 
lie  wherever  it  appears  that  defendant  has  re- 
ceived money  which  in  equity  and  good  con- 
science he  should  pay  to  plaintiff. 


M.  H.  HOFFMAN,  Inc.,  v. 
FILM  PRODUCTIONS. 


BERNSTEIN 
(Civ.  2805.) 


(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    June  28, 1919.) 

1.  CORPOBATIONB    «=>422(3)— DEALINOS    WITH 

Officer— Binding  Force. 
In  the  absence  of  any  showing  to  the  con- 
trary, a  corporation  is  bound  by  tbe  statements 
of  its  president  and  general  manager,  with 
whom  another  company  dealt,  relying  on  his 
personal   responmbility  and   control. 

2.  Monet  Received    <S=9l8(3)  —  Receipt  of 
AicoTTNT— Evidence. 

A  motion  picture  film  producing  company's 
receipt  from  a  distributing  company  of  $6,500 
held  to  have  covered  both  a  $1,000  and  a  $6,500 
payment  made  to  the  producing  company  by  its 
distributor  in  three  state.?,  whose  contract  had 
been  assumed  by  the  distributing  company,  so 
that  the  producing  company  received  the  $6,S()0 
from  the  distributor  in  three  states  for  the  use 
and  benefit  of  the  distributing  company. 

8.  Appeal  and  Ebbob  €=>1170(3)  —  Habx- 
I.EB8  Ebbob— REVEBSAt— Constitution. 
In  an   action  on   tbe  common  counts   for 
money 'had  and  received,  judgment  for  plaintiff 


Appeal  from  Superior '  Court,  City  and 
County  of  San  Francisco;  John  T.  Nourse, 
Judge. 

Action  by  M.  H.  Hoffman,  Incorporated, 
against  the  Bernstein  Film  Productions. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Leon  B.  Morris,  of  San  Francisco,  for  ap- 
pellant 

Harry  A.  Levinson,  of  San  Francisco,  for 
respondent 

BRITTAIN,  J.  The  defendant  appeals 
from  a  Judgment  for  $6,500,  with  interest 
and  costs,  rendered  on  the  common  count  for 
money  had  and  received.  On  behalf  of  tbe 
appellant,  it  Is  contended  tbat  tbe  findings 
are  not  supported  by  the  evidence,  and  that 
recovery  on  the  common  count  could  not  be 
bad  under  the  facts  disclosed.  - 

The  defendant,  a  producer  of  motlcm  pic- 
tures, in  April,  1917,  had  in  course  of  produc- 
tion a  picture  play  entitled  "Who  Knows."  It 
had  in  contemplation  the  production  of  a  se- 
ries of  other  motion  picture  plays.  On  April 
6,  1917,  tbe  defendant  contracted  with  one 
Zierler  to  deliver  to  him  for  exclusive  distri- 
bution in  the  states  of  New  York,  New  Jer- 
sey, and  Connecticut  the  film  of  "Who 
Knows,"  and  to  give  him  the  option  on  later 
plays  for  distribution  in  those  states.  Tbe 
contract  price  of  "Who  Knows"  for  the  three 
states  was  $6,500,  of  which  Zierler  paid  $1,- 
000  on  the  signing  of  the  contract  and  prom- 
ised to  pay  tbe  remaining  $5,500  on  deHvery 
of  tbe  film.  The  film  was  shipped  to  Zierler 
after  May  1, 1017,  and  he  paid  to  tbe  defend- 
ant on  Its  delivery  the  $5,500.  The  suit  Is  to 
recover  these  two  sums  claimed  by  the  plain- 
tiff to  be  due  to  it  by  reason  of  dealings  be- 
tween the  parties  to  the  action  subsequent 
in  date  to  the  Zierler  contract 

On  April  24,  1917,  the  defendant  entered 
into  a  written  contract  with  tbe  plaintiff,  un- 
der which,  for  tbe  period  of  five  years,  tbe 
defendant  agreed  to  produce  and  deliver  to 


«=»For  other  eases  see  same  topic  and  KEY-NUUBER  In  all  Key-Nnmb«r«d  DIgwts  and  Indaxw 


Digitized  by 


Google 


294 


183  PACIFIC  REPORTER 


(Cal. 


the  plaintiff,  for  exclusive  distribution 
throughout  the  world,  all  Its  picture  plays, 
under  an  arrangement  by  which  they  were 
to  share  in  net  profits.  The  cost  of  produc- 
tion was  to  be  paid  by  the  distributor  to  the 
producer,  but  until  Septemi)er  1,  1017,  one- 
half  of  this  cost  was  to  be  paid  on  delivery 
of  the  negative  to  the  distributor  and  the  re- 
maining half  out  of  the  first  receipts  of  the 
distributor  as  each  film  was  delivered  and 
marl^eted.  At  that  time  the  play  "Who 
Knows"'  had  not  been  completed.  In  the  con- 
tract with  the  plaintiff  the  Zierler  contract 
was  briefly  described,  and  the  fact  that  he 
had  already  paid  $1,000  was  recited.  The 
particular  clause  of  the  contract  then  con- 
timied: 

"With  this  understanding,  it  is  understood 
by  the  producer  and  the  distributor  that  this 
ogreement  is  made  subject  to  said  contract  with 
said  Zierler,  which  contract  the  distributor 
agrees  to  assume,  and  with  the  contents  of 
wliich  he  is  familiar." 

It  will  be  noted  that,  while  under  the 
terms  of  the  second  contract  there  was  no 
sum  of  money  payable  at  that  time  from  the 
plaintiff  to  the  defendant,  the  former  then 
paid  the  defendant  $6,500.  On  May  8th  the 
defendant  sliipped  the  positive  copies  of 
"Who  Knows"  C.  O.  D.  to  Zierler,  and  col- 
lected $5,500,  The  plaintiff  Immediately  pro- 
tested against  this  collection  and  demanded 
that  the  money  be  paid  to  it.  The  negative 
of  "Who  Knows"  was  never  delivered  to  the 
plaintiff,  and  therefore  the  defendant  never 
became  entitled  to  the  first  half  of  the  cost  of 
its  production.  It  was  entitled  to  $6,500  on 
the  Zierler  account.  It  received  $6,50io  from 
the  plaintiff  upon  the  understanding  of  the 
parties  of  the  meaning  of  the  assumption 
clause  of  their  contract,  and  it  received  from 
Zierler  and  was  holding  $6,500,  which  should 
have  been  paid  to  the  plaintiff  on  its  demand. 
In  other  words,  being  entitled  to  $6,500  <w» 
the  Zierler  account,  it  had  received  $13,000, 
one  half  from  Zierler  on  his  direct  ol>ligation 
and  one  half  from  the  plaintiff  on  its  assump- 
tion of  Zierler's  contract.  In  the  correspond- 
ence and  oral  negotiations  between  the  pres- 
ident of  the  plaintiff  and  Isidore  Bernstein, 
the  president  of  tlie  defendant,  the  latter  not 
only  admitted  that  the  money  was  advanced 
by  and  was  due  to  the  plaintiff,  but,  repre- 
senting that  his  company  was  in  financial 
straits,  he  aslced  for  time,  promising  to  mal^e 
the  payment. 

[1,2]  On  the  trial  no  objection  was  made 
to  the  proof  of  the  facts  above  set  forth  and 
no  evidence  was  introduced  on  beholf  of  the 
defendant.    In  the  appellant's  brief  there  is 


no  suggestion  that  the  defendant  Is  not  in- 
debted to  the  plaintiff.  It  is  claimed  that  the 
evidence  does  not  support  the  finding  that  the 
defendant  received  $6,500  from  Zierler  for 
the  u^  and  benefit  of  the  plaintiff.  This  at- 
tack is  on  two  grounds,  namely,  that  it  was 
not  shown  that  Bernstein  had  power  to  con- 
tract for  the  defendant,  and  that  as  to  the 
first  $1,000  it  was  paid  before  the  plaintiff 
came  into  the  transaction.  The  first  of  these 
contentions  is  answered  by  the  contract, 
which  expressly  describes  Isidore  Bernstein 
as  the  president  and  general  manager,  and 
the  life  of  the  contract  is  made  to  depend  up- 
on his  continuing  to  act  in  those  two  capaci- 
ties. The  plaintiff  dealt  with  the  defendant 
upon  the  personal  responsibility  and  control 
of  Bernstein.  In  the  absence  of  any  showing 
to  the  contrary,  the  corporation  is  bound  by 
the  statements  of  its  president  and  general 
manager.  Lowe  v.  Yolo  County,  etc.,  Water 
Co.,  157  Cal.  512,  108  Pac.  297.  In  regard  to 
the  second  contention,  so  far  as  the  plaintiff 
is  concerned,  the  payment  of  the  first  $1,000 
was  as  of  the  date  of  the  contract  in  which 
its  receipt  was  admitted  by  the  defendant 
when  the  defendant  received  of  the  plalntlti; 
the  $6,500,  which  covered  the  $1,000  as  well 
as  the  $5,500  payment. 

[8-5]  On  behalf  of  the  appellant.  It  Is  con- 
tended that  since  the  written  contract  be- 
tween the  plaintiff  and  tlie  defendant  is  ex- 
ecutory, a  Judgment  on  the  common  count 
cannot  be  sustained.  The  defense  is  techni- 
cal and  the  result  would  not  be  changed  by 
sending  the  case  back  for  retrial  oh  other 
pleadings.  Const  Cal.  art.  6,  $  4% ;  Poak  v. 
Pacific  Electric  Ry.  Co.,  177  Cal.  192,  170 
Pac.  159;  Kurtz  v.  Forquer,  94  Cal.  91,  29 
Pac.  413.  The  action  was  not  on  the  written 
contract,  but  upon  oral  negotiations  In  which 
the  parties  placed  their  own  construction  on 
its  terms.  Bernstein  admitted  the  money  be- 
longed to  the  plaintiff  and  promised  to  pay 
it  Assumpsit  is  the  prc^)er  remedy  in  such  a 
case.  Ehrman  v.  Rosenthal,  117  Cal.  496.  49 
Pac.  460.  It  is  urged  that  recovery  on  the 
common  count  cannot  stand  as  to  the  first 
$1,000.  l%is  has  been  discussed  from  an- 
other point  of  view.  Considered  as  a  matter 
of  pleading,  it  appears  that  the  money  ought 
to  have  been  paid  and  was  being  withheld  at 
the  time  suit  was  brought  "The  action  for 
money  bad  and  received  will  lie  wherever  it 
appears  that  defendant  has  received  money 
which  In  equity  and  good  conscience  he 
should  pay  to  the  plaintiff.-"  Fox  v.  Mona- 
ban,  8  Cal.  App.  709,  97  Pac.  765. 

The  judgment  Is  aflSrmed. 

We  concur:    LANGDON,  P.  J.;  HA  VEX,  J. 
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GOUSSE  V,  LOWE.     (Civ.  2789.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 2,  Californi.-i.  June  24,  1919.  He- 
hearing  Denied  by  Supreme  Court  Aug.  18, 
1919.) 

1.  Appeal  and  Ebbob  «=:?1002— Review— 
VEKDicar.  ^ 

A  jury's  finding  on  conflicting  evidence  Is 
conclusive. 

2.  Masteb  and  Servant  «=9302(6)— Injuxt 
TO  Tbibd  Febson— Scope  op  Bmplotment— 
Pebsonai,  Ebband. 

Where  a  chauffeur,  instead  of  proceeding 
from  the  garage  to  1^8  master's  house,  dis- 
obeyed instructions  by  driving  several  miles  in 
the  opposite  direction  on  a  personal  errand, 
and  negligently  collided  with  plaintiff  on  the 
return  trip,  he  was  not  acting  within  the  scope 
of  his  employment  so  as  to  render  his  master 
liable. 

3.  Masteb  and  Sebvant  €=3332(2)— Scope  of 
Employment— Question  or  Fact  ob  Law. 

Whether  an  act  was  within  the  scope  of  a 
servant's  employment  should  be  submitted  to 
the  jury  only  where  reasonable  men  may  differ 
in  regard  to  the  facts ;  and  if  the  facts  are  ad- 
mitted, or  capable  of  but  one  meaning,  the 
conrt  should  declare  the  law  upon  the  adsaitted 
facts. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jobn  Hunt,  Judge. 

Action  by  Arthur  Gousse  against;  L.  P. 
Lowe.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Cooley  &  Lachmund  and  Wlnfleld  Dom,  all 
of  San  Francisco,  for  appellant. 

John  Ralph  Wilson,  Fred  L.  Berry,  and 
Chas.  B.  Morris,  all  of  San  Francisco,  for 
respondent. 

BRITTAIN,  J.  The  defendant  appeals 
from  a  Judgment  for  $1,260  dttmages  for  In- 
juries to  the  plaintiff,  found  by  a  Jury  to 
have  been  caused  by  the  negligent  operation 
of  an  automobile,  owned  by  the  defendant 
and  driven  by  his  chauffeur; 

[1]  The  appellant  argues  that  the  physical 
facts  are  such  as  to  demonstrate  the  contrib- 
utory negligence  of  the  plaintiff,  but  as  there 
Is  evidence  to  the  contrary,  the  finding  of 
the  Jury  Is  conclusive.  Error  is  claimed  in 
rulings  of  the  court  concerning  certain  ques- 
tions asked  of  Jurors  and  of  the  plaintiff,  the 
purpose  of  which,  it  la  argued,  was  to  sug- 
gest that  the  suit  was  being  defended  by  an 
insurance  carrier  of  the  defendant.  The  par- 
ticular questions  do  not  appear  to  have  been 
objectionable.  The  Jury  was  instructed  to 
dlsregord  the  answers,  and  if  error  were 
committed  it  was  of  such  a  character  as  not 
to  warrant  the  reversal  of  the  Judgment. 

[2]  Objection  Is  made  to  the  giving  and  re- 
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fusal  to  give  certain  Instractions  upon  the 
rule  of  respondeat  superior.  The  attack  up- 
on them  is  the  same  as  that  upon  the  ruling 
of  the  court  in  denying  nonsuit  and  in  refus- 
ing to  Instruct  the  Jury  to  find  for  the  de- 
fendant. The  Judgment  must  be  reversed, 
because  under  the  admitted  facts  the  case  is 
within  the  rule  announced  by  Chief  Justice 
Holt: 

"No  master  is  chargeable  with  the  acts  of  his 
servant  but  when  he  acts  in  execution  of  the 
authority  given  by  his  master."  Middleton  v. 
Fowler,  1  Salk.  282;  Baker  v.  EUnsey,  38  Cal. 
634,  99  Am.  Dec.  438. 

Stated  most  strongly  for  the  plaintiff  and 
respondent,  the  facts  In  regard  to  agency  afte 
as  follows: 

When  the  chauffeur  was  employed  he  was 
Instructed  never  to  use  the  car  for  any  pur- 
pose of  his  own.  The  car  was  kept  at  his 
.employer's  residence,  on  Washington  street, 
in  San  Francisco,  four  or  five  blocks  westerly 
from  a  public  garage,  near  Presidio  avenue 
and  Sacramento  street,  where  the  defendant's 
gasoline  and  supplies  were  ordinarily  pur- 
chased. The  chauffeur  did  not  board  at  the 
employer's  house,  and  got  luncheon  near  the 
public  garage.  Ordinarily  when  supplies 
were  needed  he  asked  his  employer's  wife  for 
permission  to  take  the  car  to  the  public  ga- 
rage for  the  supplies  when  he  went  to  bis 
luncheon.  He  was  under  general  instructions 
to  report  at  the  house  after  luncheon  at  2 
o'clock.  On  the  day  of  the  accident  the 
chauffeur  did  not  ask  permission  to  take  the 
car  to  the  public  garage,  but,  ntedlng  gaso- 
line, he  took  it  there  at  the  noon  hour.  He 
left  the  car  at  the  public  garage  while  he 
took  his  midday  meal  and  coi  his  return  pur- 
chased gasoline  and  filled  the  tires  with  air. 
Under  his  general  instructions  it  was  then 
his  duty  to  drive  the  car  four  or  five  blocks 
westwardly  to  his  employer's  house  to  report 
there  for  duty  at  2  o'clock.  This  duty  he  did 
not  perform. 

The  chauffeur  was  having  an  overcoat  al- 
tered at  a  tailor  shop  at  Sutter  and  Mont- 
gomery streets,  some  2%  miles  east  of  the 
garage.  Wholly  for  his  own  purposes  he  de- 
sired to  go  to  the  tailor's.  He  looked  at  his 
watch  and  concluded  that  if  he  went  down 
town  on  the  street  car  he  could  not  get  back 
to  the  garage  In  time  to  take  the  motorcar 
to  his  master's  house  by  2  o'clock.  In  dis- 
obedience of  bis  instruction  never  to  use  the 
car  for  his  own  purposes  he  abandoned  his 
duty  to  drive  the  car  west  four  blocks  and 
drove  it  easterly  about  2%  miles.  At  the 
tailor  shop  he  attended  to  bis  business  and 
started  westerly.  He  picked  up  a  friend,  in- 
tending to  leave  him  near  the  public  garage, 
and  on  the  way  out,  while  still  more  than  a 
mile  east  of  the  garage,  at  Bush  and  Taylor 
streets,  the  car  he  was  driving  collided  with 
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the  plaintUFs  machine  tinder  drcnmstances 
which  the  ]nry  found  were  caused  by  the 
chauffeur's  negligence.  Upon  these  facts  It 
is  contended  on  behalf  of  the  respondent  that 
there  was'  a  mere  temporary  deviation  from 
the  line  of  the  servant's  employment;  that 
after  his  visit  to  the  tailor  shop  it  was  his 
duty  to  take  the  car  to  his  master's  house  by 
2  o'clock ;  that  he  was  performing  that  duty ; 
and,  in  either  case,  that  the  question  of 
whether  or  not  be  was  acting  within  tbe 
scope  of  his  agency  at  the  moment  of  the  ac- 
cident was  one  of  fact  to  be  determined  by 
the  Jury. 

In  the  opinion  in  a  case  which,  in  tbe  re- 
spondent's brief,  is  not  sought  to  be  difTeren- 
tlftted  in  principle  from  this,  the  court  quot- 
ed at  length  from  a  note  in  35  Am.  Dec.  192 
the  general  rules  that  govern  the  master's 
liability.  Upon  the  question  presented  here 
the  quotation  was  that — 

"If  a  servant  abandons  or  departs  from  the' 
business  of  his  master  and  engages  in  some  mat- 
ter suggested  solply  by  bis  own  pleasure  or  con- 
venience, or  pursues  some  object  which  relates 
to  an  end  or  purpose  which  may  be  said  to  be 
the  servant's  individual  and  exclusive  business, 
and,  while  so  engaged,  commits  a  tort,  the  mas- 
ter is  not  answerable,  although  he  was  using  his 
master's  property,  and  although  the  injury  could 
not  have  been  caused  without  tbe  facilities  af- 
forded to  the  servant  by  reason  of  his  relations 
to  his  master." 

Continuing,  the  writer  of  the  opinion  said: 

"With  these  rules  no  one  quarrels.  The  diffi- 
culty has  been  to  determine  whether  they  are  ap- 
plicable to  a  given  state  of  facts,  and  upon  a 
question  of  this  kind  opinions  will  always  dif- 
fer. To  take  the  case  in  hand,  it  would  be 
easy  to  cite  decisions  that  hold  the  master  to 
be  liable  under  similar  or  analogous  facts,  and 
it  would  be  just  as  easy  to  dte  cases  •  •  • 
in  which  his  liability  has  been  denied." 

The  court  ordered  Judgment  for  the  de- 
fendant notwithstanding  the  verdict  for  the 
plaintiff.  Patterson  v.  Kates  (C.  C.)  152 
Fed.  48L  So,  in  this  case  quotations  are 
made  in  the  respective  briefs  from  decisions 
and  text-books  which  seem  applicable  on  one 
side  or  the  other  to  the  facts  now  under  con- 
sideration. No  amount  of  legal  reasoning 
and  no  multiplication  of  comments  upon 
other  facts  can  change  the  facts  in  this  case. 
Upon  an  errand  of  his  own  the  man  left  the 
garage  and  had  not  returned  to  within  a 
mile  of  it  when  tbe  collision  occurred.  lie 
took  his  master's  automobile,  not  in  further- 
ance of  any  business  of  the  master,  but  sole- 
ly because  it  was  a  quicker  means  of  convey- 
ance than  a  street  car,  because  without  us- 
ing it  he  would  not  have  had  time  to  attend 
to  his  private  business.  Tbe  facts  are  not 
unlike  those  in  Patterson  v.  Kates,  supra,  and 
the  rule  of  law  declared  In  th^tcase  Is  not 
only  applicable  but  is  contpolling.  This  is 
not  the  case  of  a  mere  slight  deviation  from 


the  line  of  duty,  but  a  departure  for  the  pur- 
poses of  the  servant. 

In  a  very  few  cases  In  other  states  when 
the  tort  occurred  on  the  homeward  Journey 
of  the  disobedient  servant  the  master  has 
been  held  liable,  but  the  great  current  of  au- 
thority, in  this  country  and  in  England,  is 
against'  those  isolated  cases.  Danforth  t. 
Fisher,  76  N.  H.  lU,  71  Atl.  535,  21  L.  R.  A. 
(N.  S.)  93,  189  Am.  St.  Bep.  670;  Cohvell  t. 
/Ktna,  etc.,  Co.,  33  R.  I.  631,  82  Atl.  388 ;  Rey- 
nolds y.  Buck,  127  Iowa,  601,  10^  N.  W.  946; 
Riley  V.  Boach,  168  Mich.  294,  134  N.  W.  14, 
37  L.  B.  A.  (N.  S.),  834;  Lndberg  v.  Barg- 
hoom,  78  Wash.  476, 131  Pac.  1166;  Chicago, 
etc.,  By.  Co.  v.  Bryant,  65  Fed.  969,  13  O.  C. 
A.  249 ;  St.  Louis  By.  Co.  v.  Harvey,  144  Fed, 
806,  75  C.  C.  A.  536 ;  Hartnett  v.  Gryzmish, 
218  Mass.  258,  105  N.  B.  988;  Solomon  v. 
Commonwealth  Trust  Co.,  256  Pa.  55, 100  Atl. 
534;  Mitchell  v.  Crassweller,  13  Com.  Bench 
237;  Storey  v.  Ashton,  I*  B.  4  Q.  B.  476. 
They  cannot  be  supported  upon  any '  sound 
reason.  If  the  servant  takes  his  master's 
machlQe  tor  a  Junketing  or  a  business  trip 
of  his  own,  the  trip  Is  not  complete  when  be 
reaches  a  point  miles  away  from  the  place 
where  the  machine  ought. to  be.  The  servant 
is  upon  his  own  trip  until  his  return  to  the 
point  of  departure,  or  to  a  point  where  in  the 
performance  of  his  duty  he  should  be.  No 
clearer  staten^ent  of  tbe  rule  and  the  reasons 
upon  which  it  is  based  has  been  made  than 
in  the  opinion  written  by  Mr.  Justice  Mitch- 
ell of  tbe  Supreme  Court  of  Minnesota: 

"The  liability  can  only  occur  when  that  which 
is  done  is  within  the  real  or  apparent  scope  of 
the  master's  business.  It  does  not  arise  when 
the  servant  steps  outside  of  bis  employment  to 
do  an  act  for  himself,  not  connected  with  his 
master's,  business.  Beyond  the  scope  of  his  em- 
ployment the  servant  is  as  much  a  stranger  to 
his  master  as  any  third  person.  The  master  is 
only  responsible  go  long  as  the  servant  can  be 
said  to  be  doing  the  act,  in  the  doing  of  which 
he  is  guilty  of  negligence,  in  the  course  of  his 
employment.  A  master  is  ,not  responsible  for 
any  act  or  omission  of  his  servant  which  is  not 
connected  with  the  business  in  which  he  serves 
him,  and  does  not  happen  in  the  cours^  of  his 
employment  And  in  determining  whether  a 
particular  act  is  done  in  the  course  of  the  serv- 
ant's employment,  it  is  proper  first  to  inquire 
whether  the  servant  was  at  the  time  engaged 
in  serving  his  master.  If  the  act  be  done  while 
the  servant  is  at  liberty  from  the  service,  and 
pursuing  his  own  ends  exclusively,  the  master 
is  not  responsible.  If  tbe  servant  was,  at  the 
time  when  the  injury  was  inflicted,  acting  for 
himself,  and  as  his  own  master  pro  tempore, 
tbe  master  is  not  liable.  If  the  servant  step 
aside  from  his  master's  business,  for  however 
short  a  time,  to  do  an  act  not  connected  with 
such  business,  tbe  relation  of  master  and  serv- 
ant is  for  the  time  suspended.  Such,  various- 
ly expressed,  is  the  uniform  doctrine  laid  down 
by  all  authorities."  Moricr  v.  St.  Paul,  etc., 
Ky.,  31  Mmn.  331,  17  K  W.  0J2,  47  Am. 
Rep.  793. 
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[3]  While  ordinarily  the  question  of  wheth- 
er or  not  the  act  was  within  the  scope  of  the 
servant's  employment  should  he  submitted  to 
the  Jury,  in  this  cAse  the  only  evidence  was 
that  at  the  time  of  the  Injury  the  servant 
was  upon  a  trip  for  his  own  purposes  con- 
trary to  his  master's  orders.  It  is  only  where 
reasonable  men  may  differ  In  regard  to  the 
facts  that  a  case  should  go  to  the  Jury.  If 
the  facts  are  admitted  or  are  susceptible  of 
but  one  meaning,  It  becomes  the  duty  of  the 
Judge  to  declare  the  law  upon  the  admitted 
facts.  Under  the  facts  In  this  case,  the  mo- 
tion for  a  directed  verdict  should  have  been 
granted.  There  was  no  dispute  of  fact  to  be 
submitted  to'  the  Jury. 

Judgment  is  reversed. 

We  concur:    lANGDON,  P.  J. ;  HAVEN,  X 


SUBSIDIARY  HIGH  COURT  OF  ANCIENT 

ORDER  OP  FORESTERS  v.  PESTARINO 

etal.    (Civ.  2611.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  June  24,  1919.  Re- 
hparing  Denied  by  Supreme  Court  Aug.  18, 
1919.) 

1.  Insxtbarck  €=>697  —  Fbatbknai,  Abbocia- 
moNB— "Dissolution." 

Under  a  fraternal  associatlon'a  constitution 
and  by-laws,  providing  that  local  courts  or 
lodges  could  not  voluntarily  surrender  their 
charters  except  under  certain  conditions,  and 
that  upon  dissolution  all  funds  should  be  deliv- 
ered to  the  permanent  secretary,  etc.,  held,  that 
funds  most  be  surrendered  upon  the  voluntary 
disbanding  of  a  court  as  weU  as  upon  its  in- 
voluntary dissolution,  since  "dissolution"  means 
surrendering  the  charter  and  disbanding, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dissolu- 
tion.] 

2.  Insttkance  «=5>687  —  Fratebnaz  Asbocia- 
Tiows — Constitution  and  Bt-Laws. 

The  constitution  and  by-laws  of  a  fraternal 
association  constitute  a  contract  between  the 
parent  order  and  a  subsidiary  court  or  lodge 
and  the  members  thereof. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  P.  F.  Gosbey,  Judge. 

Action  by  the  Subsidiary  High  Court  of 
the  Ancient  Order  of  Foresters  against  A. 
Pestarlno  and  others.  Judgment  for  defend- 
ants, and  platntlff  appeals.    Reversed. 

J.  W.  Sullivan  and  Geo.  W.  Waldorf,  both 
of  San  Jos6,  for  appellant. 

H.  A.  Gabriel,  of  San  3os6,  for  respondents. 

NOURSE,  Judge  pro  tem.  The  Corte 
Chrlstoforo  Colombo,  No.  8229,  A.  O.  P.,  was* 
granted  a  charter  by  appellant  In  1894,  was 


organized  and  continued  to  act  as  such  un- 
til July  1,  1916,  when,  by  unanimous  vote  of 
Its  members,  it  terminated  its  existence  as  a 
court  of  the  Ancient  Order  of  Foresters.  'It 
thereupon  surrendered  Its  charter  and  re- 
turned to  appellant  Its  books,  regalia,  and 
paraphernalia.  The  funds  In  Its  treasury 
were  transferred  to  a  corporation  organized 
by  members  of  the  former  court  and  desig- 
nated "Corte  Chrlstoforo  Colombo,  No.  1, 
Universale  Ordine  del  Foresters."  This  cor- 
poration, however,  has  no  connection  with 
the  Ancient  Order  of  Foresters,  and  Its  or- 
ganization was  not  sanctioned  by  that  order. 
Demand  was  made  by  appellant  upon  the  of- 
ficers and  members  of  the  disbanded  covjft 
for  the  payment  of  these  funds  Into  the  sick 
and  funeral  fund  of  the  High  Court,  and 
when  this  was  not  done  the  present  action 
was  commenced  against  the  officers  and  mem- 
bers of  the  court  No.  8229  and  the  new  cor- 
poration for  an  accounttqg  and  the  recovery 
of  the  moneys  found  to  be  held  by  defend- 
ants. Judgment  went  for  defendants,  and 
plalntift  brings  this  appeal. 

Appellant  relies  upon  the  provisions  of 
article  16,  section  19,  paragraph  S,  of  the 
constitution  and  by-laws  of  the  order,  which 
reads  as  follows: 

"No  court  shall  voluntarily  surrender  its 
charter  so  long  as  nine  members  in  good  stand- 
ing object  to  its  surrender,  nor  shall  the  funds 
of  said  court  ever  be  divided  among  its  mem- 
bers, but  on  its  dissolution  all  funds,  books  and 
other  property  shall  be  immediately  delivered  to 
the  permanent  secretary  and  applied  to  the 
High  Court  sick  and  funeral  fund." 

This  section  was  In  full  force  and  effect 
for  several  years  before  the  court  disbanded, 
and  all  of  the  officers  and  members  of  the 
court  had  theretofore  promised  and  agreed  to 
abide  by  Its  terms.  Respondents  now  seek 
tc  evade  the  penalty  of  the  section  on  the 
claim  that  they  did  not  dissolve,  but  mere- 
ly disbanded,  and,  having  unanimous  con- 
sent, could  dispose  of  the  funds  of  the  court 
as  they  saw  fit. 

[1,  t]  There  are  only  two  questions  In- 
volved on  the  appeal  which  require  consid- 
eration. First,  whether  the  court  was  dis- 
solved within  the  meaning  of  this  section  of 
the  by-laws ;  and,  second,  whether.  If  so  dis- 
solved, the  High  Court  is  entitled  to  the 
funds  remaining  In  the  subsidiary  court's 
treasury. 

To  dissolve  means  to  disorganize;  to 
break  up;  to  separate.  When  applied  to 
a  fraternal  order  of  this  nature  It  means 
to  surrender  the  charter;  to  disband.  The 
section  quoted  prohibits  the  voluntary  sur- 
render of  a  charter  so  long  as  nine  mem- 
bers in  good  standing  object.  Thus,  if  nine 
members  do  not  object,  a  subordinate  court 
may  surrender  Its  charter  and  thereby  be- 
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come  dissolved,  disbanded,  or  disorganized. 
It  Is  the  voluntary  surrender  of  the  charter 
that  the  section  quoted  refers  to,  and  It  Is 
such  a  voluntary  dissolution  that  Is  contem- 
plated in  the  latter  part  of  the  section  which 
prohibits  the  distribution  of  the  funds 
among  the  members  of  the  court,  and  re- 
quires the  delivery  to  the  High  Court  of  all 
funds,  boolcs,  and  other  property. 

Respondents  contend  that  it  Is  only  in  case 
of  an  Involuntary  dissolution  that  the  funds 
of  a  subsidiary  court  are  to  be  turned  over 
to  the  High  Court.  But  the  opening  words 
of  the  section  refer  to  the  voluntary  surren- 
der of  the  charter,  and  the  word  "dissolu- 
tion" clearly  relates  back  to  the  opening  sen- 
tence: Again,  the  section  requires  the  de- 
livery of  the  "funds,  books,  and  other  prop- 
erty." Certainly  It  could  not  be  seriously 
argued  that  upon  a  voluntary  dissolution  of 
a  subsidiary  court  the  members  of  the  court 
could  keep  or  deliver  to  persons  outside  the 
order  any  of  the  books,  seals,  or  secret  re- 
gaUa  of  the  order. 

The  purpose  of  the  section  seems  clearly 
to  be  that  these  funds,  books,  and  other 
property  should  be  delivered  to  the  High. 
Court  upon  the  dissolution  of  the  subsidiary 
court,    whether    voluntary    or    Involuntary. 

This  being  so,  the  question  remains  wheth- 
er, upon  dissolution,  the  High  Court  Is  en- 
titled to  the  funds  remaining  In  the  treasury 
of  the  subsidiary  court.  The  constitution 
and  by-laws  of  a  fraternal  order  'of  this  na- 
ture constitute  a  contract  between  the  par- 
ent order  and  the  subsidiary  court  and  the 
members  thereof.  Grand  Grove  v.  Duchein, 
105  Cal.  219,  224,  38  Pac.  917.  The  particu- 
lar section  Involved  in  this  appeal  was  sub- 
scribed to  by  the  subsidiary  court  through 
its  duly  authorized  representatives  at  the 
session  of  the  High  Court  when  the  section 
was  adopted.  It  thus  became  binding  upon 
the  subsidiary  court  and  all  of  its  members. 
Those  who  became  members  subsequent  to 
its  adoption  subscribed  to  the  by-laws  and 
tliereby  became  bound  by  the  provisions  of 
this  section. 

The  dissolution  was  purely  voluntary  and 
made  in  view  of  the  express  terms  of  this 
section.  There  is  therefore  no  question  of 
taking  property  without  due  process  of  law. 
It  Is  a  case  of  forfeiture  by  contract  The 
funds  were  raised  in  full  contemplation  of 
every  privilege  and  penalty  of  the  constitu- 
tion and  by-laws  of  the  order,  and  the  penal- 
ty of  forfeiture  was  effected  by  the  volun- 
tary act  of  the  members  of  the  subsidiary 
court. 

Such  being  the  case,  the  appellant  is  en- 
titled to  the  funds,  books,  and  other  property 
of  the  subsidiary  court;  and  the  Judgment 
is  therefore  reversed. 

We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 


BEAZLEY  V.  EMBREB  et  al.    (Civ.  2177.) 

(District   Court   of   Appeal,    Second    District, 
Division  1,  Galifomia.    June  23,  1919.) 

1.  Venue      «=5>41  —  Change  —  Residence 
OF  Defendants. 

Where  a  personal  action  was  brought  in 
county  where  two  material  defendants  resided, 
the  trial  court  was  justified  in  refusing  to 
change  place  of  trial  to  residence  of  third  de- 
fendant. 

2.  Vendob  and  Purchaseb   «=>214(6)  —  As- 
signee's Contbaci^Assionee's  Liabiuty. 

Instrument  by  which  purchasers  transferred 
their  interest  in  a  land  sale  contract  and  as- 
signee agreed  to  accept  same  did  not  Impose  a 
personal  liability  upon  assignee  to  pay  purchase- 
price  installments,  despite  Civ.  ,Code,  §  1589, 
providing  that  a  voluntary  acceptance  of  bene- 
fits involves  an  assumption  of  ail  obligations. 

3.  Vendob  and  Pubchaskb   €=»219— Defect 
IN  Title— SuFFiciENCT  or  Evidence. 

Evidence  that  plaintiff  vendor  had  trans- 
ferred a  right  of  way  across  his  property  held 
insufficient  to  show  that  he  would  not  be  able 
to  deliver  audi  title  as  l)e  bad  contracted  to 
furnish. 


Appeal  from  Superior  Court,  Orange 
County ;  W.  H.  Thomas,  Judge. 

Action  by  E.  E.  Beazley  against  O.  H.  Em- 
bree,  Rachel  M.  Embree,  and  Philip  L.  Wil- 
son. Judgment  for  plaintiff,  and  the  last- 
named  defendant  appeals.    Reversed. 

A.  W.  Asbbum,  of  Los  Angeles,  for  ap- 
pellant. 

E.  E.  Keecb,  of  Santa  Ana,  and  Head  & 
Marks,  of  FuUerton,  for  respondents. 

JAMUS,  J.  Defendant  Wilson  appeals 
from  a  judgment  entered  in  this  action 
against  him,  and  also  from  an  order  made 
prior  to  judgment,  denying  his  application 
for  a  change  of  place  of  trial  from  the 
coi^nty  of  Orange  to  the  county  of  Los  Ange- 
les. 

This  action  was  brought  to  recover  the  sum 
of  $1,000  and  certain  Interest  money  alleged 
to  be  due  from  the  defendants  on  account 
of  conditions  stated  In  a  certain  contract 
for  the  sale  of  realty.  The  real  property 
was  located  In  the  county  of  Los  Angeles. 
Plaintiff  alleged  that  In  1911,  as  vendor,  he 
made  a  contract  for  the  sale  of  the  real  es- 
tate with  the  two  defendants  Embree  as 
vendees ;  that  In  November,  1912,  the  vendees 
assigned  their  interest  In  the  contract  to  the 
defendant  Wilson,  the  assignment  being  in 
the  following  form: 

"We  hereby  transfer  all  our  right,  title,  and 
interest  in  this  contract  to  Philip  L.  Wilson, 
and  he  agrees  to  accept  the  same.  O.  H.  Elm- 
bree,  Rachel  M.  Embree,  Philip  L.  Wilson." 
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Tbls  allegatioa  foIloMred: 

"That  at  the  •time  of  receiving  and  accepting 
said  transfer,  all  of  the  facts  concerning  said 
transaction  were  known  to  the  defendant  Philip 
r^  Wilson,  and  he  thereby  consented  to  and  as- 
sumed all  of  the  obligations  arising  frotn  it,  and 
nil  of  the  obligations  of  the  defendant  O.  H. 
Embree  and  Rachel  M.  Embree  contained  in 
said  written  agreement  for  purchase  and  sale." 

In  the  contract  of  sale,  copy  of  ■which  was 
attached  to  the  complaint.  It  was  shown  that 
the  total  purchase  price  of  the  property  was 
to  be  the  sum  of  $8,000,  which,  after  the  first 
two  payments  of  $600  each,  was  to  be  paid 
In  installments  of  $1,000  annually,  with  in- 
terest. The  plaintiff  alleged  that  $4,000 
had  been  paid,  but  that  the  payment  of  $1,- 
000,  due  December  1,  1915,  with  interest, 
was  unpaid.  This  action  was  brought  Feb- 
ruary 16,  1916.  It  appeared  without  dis- 
pute In  the  evidence  that  defendant  Wilson 
received  the  assignment  of  the  Embrees  Im- 
mediately after  the  first  two  payments  of 
$500  each  had  been  made,  and  that  he  tool: 
IKissession  of  the  land  and  made  the  addition- 
al payments  of  $3,000  and  interest  which  In 
the  complaint  It  was  admitted  had  been 
credited  on  the  account.  In  this  action  the 
JBmbrees  were  permitted  to  file  a  cross-com- 
plaint as  against  defendant  Wilson,  in  which 
they  alleged  In  general  substance  the  same 
fiicts  respecting  the  assumption  by  Wilson 
of  their  obligation  under  the  contract,  and 
prayed  that  they  have  Judgment  against 
Wilson  for  any  amount  for  which  the  court 
might  render  Judgment  in  favor  of  plain- 
tiff against  them,  and  that  Wilson  be  declar- 
ed the  principal  debtor.  The  court's  Judg- 
ment awarded  nothing  to  defendants  Embre«, 
but  did  direct,  In  accordance  with  the 
prayer  of  the  complaint,  that  Judgment  be 
against  the  three  defendants,  and  "that  ex- 
ecution first  Issue  upon  said  Judgment 
against  the  defendant  Philip  L.  Wilson,  and 
that  upon  a  return  of  the  same  unsatisfied 
as  to  the  whole  or  any  part  thereof,  ex- 
ecution then  issue  against  the  defendants  O. 
H.  Embree  and  Rachel  M.  Embree  for  the 
balance  then  due." 

[1]  We  think  that  the  motion  for  change 
of  place  of  trial  was  properly  denied.  The 
action  was  for  the  recovery  of  money  upon 
the  contract,  and  was  not  for  foreclosure  of 
a  lien  against  the  real  property.  Of  the 
three  defendants  the  two  Embrees  were  res- 
idents of  Orange  county,  and  they  were 
proper  parties  defendant,  and  from  what 
will  be  said  hereinafter  it  .will  appear  that 
they  are  the  real  parties  chargeable  to  the 
plaintiff  under  the  contract.  While  at  the 
time  the  notice  was  given  for  change  of 
place  of  trial  the  two  Embrees  had  not  ap- 
peared in  the  action,  they  did  appear  before 
the  motion  was  heard.  The  action  being  in 
form  a  personal  one,  and  as  two  material  de- 
fendants resided  in  the  county  where  it  was 
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brought,  the  court  was  Justified  In  refus^g 
to  change  the  place  of  trial  to  the  county  of 
the  residence  of  the  third.  McKenzie  t.  Bar- 
ling, 101  Cal.  459,  36  Pae.  8.  — 

[2]  The  main  contention  of  appellant  as 
going  to  the  merits  of  the  case  is  that  under 
the  assignment  of  the  contract  as  made,. ap- 
pellant assumed  no  personal  liability  to  the 
vendor;  hence  there  was  no  right  of  recov- 
ery of  the  judgment  as  made.  By  the  terms 
of  the  written  assignment  it  would  appear 
that  the  Embrees  assigned  only  their  "right, 
title  and  Interest"  In  (the  contract,  l^o 
words  appear  In  the  Instrument  of  assign- 
ment by  which  appellant  agreed  to  assume 
the  obligations  of  the  Embrees.  In  other 
words,  the  assignment  was  a  naked  assign- 
ment and  similar  to  that  referred  to  in  the 
case  of  Llsenby  v.  Newton,  120  Cal.  571,  52 
Pae.  813,  66  Am.  St.  Bep.  203.  In  that  case 
Newton,  the  vraidee,  under  an  executory  con- 
tract for  the  sale  of  real  estate,  "assigned 
all  his  right,  title,  and  interest  In  and  to  the 
contract,  and  the  premises  which  were  the 
subject  thereof,  to  Sharpies."  In  the  opin- 
ion It  Is  said  that  Sharpies  took  possesslOB 
of  the  land  and  made  certain  payments  to  the 
vendor  of  principal  and  Interest  on  account 
of  the  purchase  ^rice.  Default  being  made 
as  to  some  of  the  payments,  the  vendor 
brought  'suit  on  the  contract  against  the 
vendee  and  his  assignee;  the  superior  court 
holding,  however,  that  the  assignee  was  not 
liable  to  the  vendor.  Llsenby,  as  the  admin- 
istrator of  the  vendor's  estate,  prosecuted 
thp  appeal.  In  determining  the  case  against 
the  vendor's  contention,  the  Supreme  Court 
said: 

"Of  course,  no  assignee  of  the  purchaser  in  an 
executory  contract  for  the  sale  of  real  estate 
can  require  the  vendor  to  convey  unless  the 
purchase  money  be  paid,  but  this  conditional 
right  to  a  conveyance  is  qaite  a  different  thing 
from  personal  liability  to  compulsory  payment 
at  the  suit  of  the  vendor;  such  liability  can 
result  only  from  some  express  or  implied  con- 
tract of  the  assignee,  and  is  not  implied  from 
the  mere  assignment  of  the  original  contract,  ' 
although  followed  by  possession  of  the  land. 
•  •  •  By  the  assignment  from  Newton  to 
Sharpies  it  may  be  that  as  between  them 
Sharpies  became  impliedly  bound  to  protect  his 
assignor  against  the  demands  of  the  vendor  on 
the  contract;  •  •  •  but  that  is  no  concern 
of  the  plaintiff ;  such  an  obligation  (if  it  arose) 
did  not  spring  from  a  contract  expressly  made 
for  the  vendor's  benefit,  and  he  cannot  take 
advantage  of  it." 


The  case,  to  our  minds,  is  not  governed  by 
the  provisions  of  section  1589,  Civil  Code, 
which  are  that — 

"A  voluntary  acceptance  of  the  benefit  of  a 
transaction  is  equivalent  to  a  consent  to  all  the 
obligations  arising  from  it,  so  far  as  the  facta 
are  known,  or  ought  to  be  known,  to  the  per- 
son accepting." 
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In  Oanale  ▼.  CopeUo,  187  Cal.  22,  69  Pac. 
698,  It  la  said  that  the  provisions  of  that 
section  apply  only  where  the  person  accepting 
the  benefit  of  the  transaction  la  a  party  to 
it,  dtlng  Stone  v.  Owens,  105  Cal.  292,  38 
Pac.  726.  Eren  assuming  that  the  section 
might  be  made  to  apply  to  a  case  where  an 
assignee  of  a  contract  to  convey  real  estate 
was  sought  to  be  (barged,  It  would  seem 
that  It  could  only  then  apply  where  the  ex- 
ecutory contract  had  been  fully  performed 
on  the  part  of  the  vendor,  and  the  assignee 
had  accepted  the  benefits  thereof.  Such  ap- 
pears to  be  the  holding  In  Anderson  v.  De 
Urloate,  96  Cal.  404,  31  Pac.  266,  and  Rob- 
inson V.  Rlspln,  33  Cal.  App.  636,  166  Pac. 
979.  These  latter  cases,  for  that  reason,  do 
not  disturb  the  rule  announced  In  Llsen- 
by  V.  Newton,  supra.  In  the  case  of  Jones 
et  al.  V.  Allert  et  al.,  161  Cal.  234,  118 
Pac.  704,  the  assignee  was  held  bound 
because  It  was  the  real  party  in  interest; 
it  was  a  corporation  which  had  been  organ- 
ized expressly  for  the  purpose  of  taking  over 
the  particular  land  described  In  the  contract 

In  the  endeavor  to  show  liability  of  ap- 
pellaat  to  the  vendor  on  the  contract,  one  of 
the  vendees  was  allowed,  over  the  objection 
of  appellant,  to  testify  as  to  what  was  dis- 
cussed and  understood  at  the  time  the  as- 
signment was  made.  In  this  connection  re- 
spondent O.  H.  Embree  testified  as  foUows: 

"When  Wilson  and  I  closed  up  our  deal  at 
the  time  of  the  assignment  of  the  contract  to 
him,  tie  paid  me  what  I  had  already  paid  Mr. 
Beazley  on  account  of  the  contract,  and  I  got 
back  from  Wilson  whatever  I  had  paid  to  Beaz- 
ley. That  was  the  payment  to  me  of  my  equity. 
I  had  nothing  to  sell  but  my  equity.  I  was  sell- 
ing the  contract.  At  the  time  of  the  assignment 
I  got  from  Mr.  Wilson  a  little  less  than  $1,500 
in  money.  When  the  assignment  was  indorsed 
on  the  contract  my  wife  and  I  signed  it,  and 
Mr.  Wilson  signed  it  right  there  with  us  at  that 
time,  right  there  in  the  house.  •  *  •  The 
discussion  was  that  he  was  to  take  the  contract 
the  same  as  I  had— the  thousand  dollars  a  year, 
interest  and  taxes."  ^ 

Conceding  that  this  oral  testimony  was 
competent  to  enlarge  the  terms  expressed 
in  the  written  assignment,  we  do  not  think. 


under  the  decisions  dted,  particularly  un- 
der the  language  used  In  the  eondudlng  por- 
tion of  the  opinion  in  Lrisenby  v.  Newton, 
supra,  that  any  agreement  was  shown  which 
would  operate  further  than  to  create  a  lia- 
bility against  appellant  in  favor  of  bis  as- 
signor^ The  case  of  Lisenby  v.  Newton  was 
dted  with  approval  In  Southern  Pacific  Co. 
V.  Butterfield,  39  Nev.  177,  154  Pac.  93a 
In  thp  latter  dedaion  other  cases  are  refer- 
red to  holding  to  the  same  effect.  Among 
these,  and  as  very  much  in  point  on  the 
general  subject,  is  Blmrose  v.  Matthews  et 
al.,  78  Wash.  32,  188  Pac.  819.  See,  also, 
Ruling  Case  Law,  vol.  2,  p.  625. 

[3]  We  do  not  agree  with  appellant  in  the 
further  point  he  makes,  to  wit,  that  the 
written  Instrument  sued  upon  was  a  mere 
option;  it  contained  terms  which  were  ap- 
propriate to  create  redprocal  obligations. 
Neither  do  we  agree  with  the  contention 
that  there  could  be  in  the  case  no  Judgment 
against  either  defendant  because  plaintiff 
had,  prior  to  the  making  of  the  cpnt'ract, 
created  an  incumbrance  against  the  property 
which  was  not  thereafter  removed.  In  our 
opinion  the  evidence,  which  consisted  only 
of  the  showing  of  the  transfer  of  a  right  of 
way  to  the  Standard  Oil  Company,  was  In- 
sufficient to  warrant  a  conclusion  that  the 
plaintiff,  upon  proper  tender  and  demand, 
would  not  be  able  to  deliver  such  a  title  as 
he  contracted  to  furnish.  Brimmer  v.  Salis- 
bury et  al.,  167  Cal.  522,  140  Paa  30. 

That  Judgment  of  reversal  should  be  enter- 
ed on  this  ai^eal  is  evident  from  the  con- 
clusions which  we  have  expressed.  Plaintiff 
here  was  not  without  a  remedy  against  this 
appellant,  but  that  the  remedy  was  to  fore- 
close the  interest  of  appellant  upon  default 
being  made  in  the  installment  payment. 
However,  he  preferred  to  sue  directly  for 
money  payments  under  the  contract  Appel- 
lant had  made  no  contract  obiigatlng  himself 
to  pay  the  plaintiff— no  privity  existed; 
hence  no  right  to  recover. 

The  order  denying  defendant's  application 
for  change  of  place  of  trial  is  affirmed. 

The  Judgment  is  reversed. 

We  concur:     COXRBT,  P.  3.;  SHAW,  J. 
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WILLIAMSON  V.   WILLIAMSON. 
(Civ.  2647.) 

(District  Goart  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Jane  24,  1919.  Re- 
hearing Denied  by  Supreme  Court  Aug.  21, 
1910.) 

1.  Deeds  <$=>195,  196(3)  —  Convetanck  by 
Husband  to  Wife— Pbestthption. 

Dnder  Civ.  Code,  S§  158,  2224,  2231,  2235, 
conveyance  by  husband  to  wi^,  in  view  of  their 
confidential  relations,  ia  presumed  to  be  not 
only  without  sufficient  consideration,  bat  the 
result  of  undue  influence. 

2.  Appeal  and  Ebbob  «=»1011(1)— Conbxict- 

INQ  EVIDBHCE— PBOVINOE  OF  COUBT. 

It  was  the  province  of  the  court  to  weigh 
and  determine  die  value  of  the  conflicting  evi- 
dence. 

3.  Deeds  «=»211(4)— Convetarob  to  Wife— 
Vauditt. 

Evidence  held  to  show  that  defendant  hus- 
band, uninfluenced  other  than  by  a  situation 
due  to  his  own  wrongful  acts,  and  prompted 
by  a  desire  to  secure  a  dismissal  of  the  action 
wherein  his  wife  was  declared  entitled  to  a  -di- 
vorce, conveyed  the  property  in  question  to  her 
as  her  sole  and  separate  estate. 

4.  Tbiai.  $s>163  —  Motion  fob  Nonsttit  — 
Sufficiency. 

A  motion  for  nonsuit  should  specify  the 
ground  upon  which  it  is  made. 

6.  JuDOHERT  €=>650— Aduissibiuty  in  Bti- 

DENCE— UnEXPIBED    TuIE   FOB  APFEAL. 

Where  the  time  for  appeal  had  not  expired, 
the  judgment  had  not  become  final,  and  was 
properly  excluded  as  incompetent 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leslie  R.  Hewitt,  Judge. 

Action  by  Jessie  Ray  Williamson  against 
Andrew  Williamson.  From  Judgment  quiet- 
ing plaintiffs  title  and  from  an  order  denying 
motion  for  new  trial,  defendant  appeals. 
Affirmed. 

Will  D.  Gould,  of  Los  Angeles,  for  appel- 
lant 

Charles  M.  Ackermau,  of  Los  Angeles,  for 
respondent 


SHAW,  J.  Defendant  appeals  from  a 
Judgment  Quieting  plaintiffs  title  to  certain 
real  estate  described  in  the  complaint,  and 
from  an  order  of  court  denying  bis  motion 
for  a  new  trial. 

The  errors  complained  of  are:  First,  in- 
snfiiciency  of  evidence  to  support  the  find- 
ings; second  that  the  court  erred  in  deny- 
ing defendant's  motion  for  a  nonsuit  made 
at  the  close  of  plaintiff's  evidence;  third, 
that  the  court  erred  in  sustaining  plaintiffs 
objection  to  the  introduction  In  evidence  of 
a  Judgment  rendered  by  the  superior  court 


(n»  p.) 

of  Los  Angeles  county  In  an  action  wherein 
each  of  the  parties  sought  a  decree  of  divorce 
against  the  other,  In  which  action  neither 
party  obtained  relief. 

The  conclusions  of  the  court  as  to  the 
facts  are  embodied  In  14  findings,  each  and 
every  one  of  which  la  attacked  by  appellant 
as  being  without  support.  The  substance  of 
the  material  findings  made  in  response  to 
the  Issues  is  that  the  parties,  who  were  hus- 
band and  wife,  were  living  separate  and 
apart  from  each  other;  that  in  an  action 
brought  by  plaintiff  against  her  husband 
for  divorce  an  order  of  court  was  made  on 
June  12th,  granting  her  an  Interlocutory  de- 
cree therein;  that  before  the  signing  and  en- 
try of  the  decree  defendant  sought  a  recon- 
ciliation with  plaintiff,  who,  in  response  to 
his  overtures,  had  an  interview  with  him 
wherein  he  expressed  great  remorse  for  his 
conduct  and  sought  her  forgiveness,  promis- 
ing that  if  she  would  return  to  him  he  would 
treat  her  with  kindness  and  consideration, 
and  as  an  atonement  for  his  past  misdeeds 
and  as  a  guaranty  of  his  future  good  con- 
duct he  would  give  her  the  property  in  ques- 
tion; that  the  result  of  defendant's  solicita- 
tions was  a  reconciliation  between  the  par- 
ties. Dpon  stipulation  the  action  was  dis- 
missed without  the  entry  of  the  interlocu- 
tory decree,  and  defendant,  voluntarily  and 
In  accordance  with  his  suggestion,  without 
any  representations  made  or  acts  committed 
by  plaintiff  calculated  to  deceive  or  with 
the  intention  on  the  part  of  plaintiff  to  de- 
ceive, executed  and  delivered  to  plaintiff  a 
grant  deed  to  the  property;  that  plaintiff  re- 
turned to  defendant's  home,  where  she  con- 
ducted herself  as  a  good  and  faithful  wife 
until  some  eight  months  afterward,  when, 
in  February,  1914,  by  reason  of  his  harsh  and 
cruel  treatment  of  her,  she,  fearing  for 
her  safety  and  to  protect  herself  from  the 
cruel  and  inhuman  treatment  to 'which  she 
was  subjected  by  her  husband,  again  left 
him  and  went  home  to  her  parents;  that 
said  pr<qperty  was  conveyed  to  plaintiff  by 
defendant  as  a  gift  and  as  her  own  separate 
estate,  and  free  from  any  claim  or  Interest 
therein  of  her  said  husband,  and  that  it 
was  not  the  Intent  of  the  parties  that  sold 
property  so  conveyed  to  plaintiff  by  defend- 
ant should  be  held  by  her  other  than  as  her 
sole  and  s^wrate  estate;  that  when  plaintiff 
returned  to  her  husband  she  did  so  with  the 
full  intent  of  granting  defendant  condona- 
tion  of  his  past  acts,  and  stated  to  defendant 
that  all  she  desired  was  his  love  and  tender- 
ness to  herself  and  child,  rather  than  any 
property  that  he  might  bestow  upon  her. 

The  allegation  as  to  fraud  made  by  de- 
fendant is  that  plaintiff  sought  the  reconcil- 
iation with  her  husband  and  promised,  in 
'consideration  of  the  execution  of  the  deed, 
that  she  would  resume  marital  relations  with 
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him  and  faithfully  keep  her  marriage  tows 
and  perform  her  .duties  as  a  wife  and  never 
again  desert  Mm  without  his  knowledge  and 
consent,  and  that  defendant,  believing  she 
was  acting  in  good  faith,  and  relying  upon 
her  promises  and  representations  so  made  to 
him,  conveyed  the  property  to  her;  that  the 
promises  so  made  were  false  and  untrue, 
and  so  known  to  the  plaintiff  to  be  false  and 
untrue,  and  made  to  mislead,  deceive,  and 
defraud  him,  and  without  any  intention  of 
performing  the  same  as  to  all  of  which  the 
court  properly  found  adversely  to  defendant. 
[1]  At  the  time  when  defendant  made  the 
deed  conveying  the  property  to  plalntifC  the 
parties  were  husband  and  wife;  hence,  as 
declared  In  section  158,  Civil  Code,  the  trans- 
action was  subject  to  the  general  rules  ap- 
plicable to  dealings  In  property  between  a 
trustee  and  his  beneficiary.  Among  these 
rules  are  the  following:  All  transactions 
entered  into  between  a  trustee  and  cestui  que 
trust  by  which  the  former  secures  any  bene- 
fit are  presumed  to  be  without  sufficient  con- 
sideration and  under  undue  influence.  Section 
2235,  Civ.  Code.  A  trustee  may  not  use  the 
influence  which  his  position  gives  him  'to  ob- 
tain any  advantage  of  the  beneficiaries. 
Section  2231,  Civ.  Code.  And  If  he  does,  it 
constitutes  fraud  for  which  a  court  of  equity 
will  grant  reUef.  Section  2224,  Civ.  Code; 
Brison  v.  Brison,  75  Cal.  525,  17  Pac.  680, 
7  Am.  St.  Rep.  189 ;  Jackson  v.  Jackson,  94 
Cal.  446,  29  Pac.  957.  By  virtue  of  these 
provisions  of  the  law  the  position  of  plaintiff 
at  the  time  the  conveyance  was  made  to  her 
must  be  deemed  that  of  a  trustee  for  her 
husband,  and  since  she  as  a  result  of  the 
transaction-  obtained  title  to  the  property 
from  one  whose  relation  to  her  was  that  of 
cestui  que  trust,  the  transfer  Is  presumed, 
not  only  to  have  been  made  without  sufficient 
consideration,  but  as  a  result  of  undue  in- 
fluence. It,  therefore,  devolved  upon  plain- 
tiff, not  only  to  show  the  execution  of  the 
grant,  but  also  to  produce  evidence  showing 
a  sufficient  consideration,  and  that  It  was  not 
obtained  by  undue  influence.  As  to  these 
controverted  Issues,  plaintiff's  testimony,  as 
to  which  in  part  there  is  corroboration,  clear- 
ly tended  to  prove  that  after  the  interlocu- 
tory decree  of  divorce  was  ordered,  defend- 
ant, on  January  14th,  anxiously  sought  her, 
begging-  that  she  return  to  him  and  resume 
relations  with  him  as  his  wife,  stating  that 
they  could  have  the  decree  of  divorce  an- 
nulled ;  in  response  to  which  she  said :  "No ; 
you  have  hit  me  and  kicked  me  and  abused 
-ne,  and  I  am  afraid  of  you.  You'd  do  It 
all  again;  it  would  he  the  same  thing."  He 
insisted  that  she  give  him  another  chance, 
saying:  "I  want  to  give  you  the  property ; 
it  Is  for  you,  anyway,  and  the  baby,  and  I 
don't  want  It.  All  I  have  got  is  for  you  and 
the  baby,  anyway,  and  I'll  give  It  to  you. 
Won't  you  come  back?"  to  which  she  replied: 
"No,  I  won't  come  back ;  I  am  afraid  to  trust 


you."  He  returned  the  following  day,  but, 
not  seeing  the  plaintiff,  he  came  back  the 
next  day  and  again  interceded  with  het  to 
return  to  him;  and,  upon  plaintiff  repeating 
her  refusal  to  return  to  him,  he  left,  but 
shortly  agam  returned  and  repeated  his  prom- 
ises to  never  abuse  her  again,  nor  curse 
nor  strike  nor  kick  her,  and  Said,  "Come  on 
up  town  and  I'll  give  you  a  deed  to  the  prop- 
erty," to  which  plaintiff  replied:  "I  don't 
want  the  property;  I  want  to  be  happy.  I 
can't  be  happy  with  you;  you  have  caused 
me  so  much  misery."  Thereupon  he  Induced 
plaintiff  to  Join  in  a  visit  to  a  mutual  friend, 
a  Mrs.  Pahl,  for  advice,  but  before  reaching 
the  house  of  this  friend  plaintiff  refused  to  go 
further,  whereupon .  defendant  got  down  on 
his  knees  in  the  street  and  begged  her  to  ac- 
company him,  to  which  entreaties  she  final- 
ly yielded.  Mrs.  Pahl  assured  her  that  if 
she  would  return,  defendant  would  treat  her 
right,  and  said  to  defendant:  "One  of  the 
things  that  little  girl  has  been  afraid  of, 
you  always  told  her  you  were  going  to  sell 
the  property  and  take  the  baby  and  leave 
her  stranded.  Now,  Mr.  Williamson,  to  make 
the  little  girl  secure  and  give  her  a  home, 
why  don't  you  deed  her  part  of  that  property, 
•  •  •  so  that  If  you  get  on  one  of  your 
tantrums  and  go  off,  she  will  have  a  shelter." 
Defendant  replied:  "Well,  I'll  do  better 
than  that;  I'll  give  it  all  to  her.  I  want  to 
give  it  all  to  her."  Plaintiff  replied:  "I 
don't  want  the  property,  Mrs.  Pahl;  I  want 
happiness.  I  haven't  been  happy  with  him, 
and  If  I  can  live  by  myself  with  the  boy  and 
be  happy,  I  would  rather  do  it  than  go  back 
and  subject  myself  to  any  more  trouble." 
Upon  leaving,  defendant  said  to  Mrs.  Pahl 
that  he  was  going  to  give  plaintiff  a  deed 
to  the  property,  which  deed  he  had  drawn 
and  executed,  and  gave  it  to  plaintiff  saying : 
"Here,  wife,  here's  a  gift.  I  want  this  as 
a  proof  of  my  sincerity,  and  that  It  is  a 
pledge  of  my  good  future  conduct  to  you ;  and 
I  will  always  be  kind  and  loving  and  true  to 
you  In  the  future."  Plaintiff  says  she  be- 
lieved that  be  was  sincere  in  what  he  said, 
and  told  him  that  she  would  forgive  bim,  and 
a  reconciliation  took  place.  On  the  17th  of 
June,  upon  stipulation  of  the  parties,  the 
divorce  action  was  dismissed,  and  plaintiff 
returned  to  the  home  of  her  husband,  re- 
suming marital  relations  with  him,  which 
continued  until  the  following  February,  when, 
as  shown  by,  her  testimony  she  was,  on  ac- 
count of  his  mistreatment  and  abuse,  compel- 
led to  leave  him. 

[2,  3]  It  was  the  province  of  the  trial  court 
to  weigh  and  determine  the  value  of  the  con- 
flicting evidence.  The  testimony  of  plaintiff, 
the  truth  of  which  the  court  believed  as 
against  that  of  defendant,  clearly  tends  to 
prove  that  he,  uninfluenced  other  than  by 
a  situation  due  to  his  own  wrongful  acts, 
and  prompted  by  a  desire  to  secure  a  dismiss- 
al of  the  action  wherein  his  wife  was  declar- 
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ed  entitled  to  a  divorce  ^and  have  her  rettirn  to 
him  and  being  fully  cognizant  of  the  effect 
thereof,  conveyed  the  property  to  her  as  her 
sole  and  separate  estate.  Whether  deemed  a 
gift  or  for  a  good  consideration,  the  transfer 
is  valid,  and  the  transaction  unaccompanied 
by  undue  Influence  exerted  by  the  grantee. 

[4]  As  to  the  second  contention,  appellant 
makes  no  argument  in  support  thereof  other 
than  claiming  that  the  transaction  must  be 
considered  from  the  standpoint  that  the  par- 
ties occupied  confidential  relations  towards 
each  other,  from  which,  basing  his  argument 
upon  the  entire  testimony  adduced,  he  insists 
the  wife  was  to  take  and  hold  the  property 
as  community  property  for  the  benefit  of 
both.  No  reasons  are  pointed  out  showing 
that  the  court  committed  error  in  the  rul- 
ing. Moreover,  it  is  the  settled  rule  that 
a  motion  for  nonsuit  should  specify  the 
grounds  upon  which  It  Is  made  (Daley  v. 
Rues,  86  Cal.  114,  24  Pac.  867) ;  the  reason 
therefor  being  that  upon  the  defect  being 
pointed  out  plaintiff  might  overcome  the  objec- 
tion by  additional  evidence  permitted  by  the 
court  (Warner  v.  Warner,  144  Cal.  615, 78  Pac. 
24).  Tbe  motion  was  made  "on  the  ground  that 
they  [the  plaintiff]  have  failed  to  make  out 
a  prima  fade  case ;  and  on  the  further  ground 
that  they  have  failed  to  make  out  such  a 
case,  if  the  case  were  tried  before  a  jury,  as 
would  warrant  them  in  returning  a  verdict 
for  the  plaintiff."  There  is  nothing  in  this 
to  Indicate  wherein  the  evidence  was  insuffl- 
cient  to  make  out  a  prima  facie  case,  or 
wherein  the  grant  deed  from  defendant  to 
plaintiff,  offered  in  «vidence  and  her  testi- 
mony in  connection  therewith,  failed  to  show 
that  she  was  entitled  to  the  relief  sought.  If 
defendant's  theory  was  that.  It  having  been 
admitted  that  the  parties  were  husband  and 
wife,  by  reason  of  which  fact,  under  section 
158,  Civil  Code,  there  existed  a  confidential  re- 
lation on  account  of  which  It  devolved  upon 
plaintiff,  in  addition  to  proving  the  execution 
and  delivery  of  the  deed,  to  also  show  that 
the  act  of  the  husband  was  not  influenced  by 
fraud  or  undue  Influence,  then  he  should  have 
so  stated  in  bis  motion,  in  order  that  his 
opponent  and  the  court  might  understand  the 
ground  thereof  and  thus,  by  specifically  point- 
ing out  his  objection,  give  his  opponent  an 
opportunity  to  Introduce  evidence  to  -meet  the 
same,  subject  to  the  ruling  of  the  court  upon 
an  application  so  to  do.  Warner  v.  Warner, 
supra. 

[l]  The  third  alleged  error  is  predicated 
upon  the  ruling  of  the  court  in  not  permit- 
ting the  introduction  of  the  judgment,  un- 
accompanied by  the  judgment  roll,  in  a  sec- 
ond action  brought  by  plaintiff  against  de- 
fendant for  a  divorce  and  wherein  he  also 
asked  for  a  divorce  and  an  adjudication  of 
property  rights.  As  to  the  subject-matter 
of  the  instant  case,  the  judgment  contained 
a  finding  "that  by  reason  of  lack  of  jurisdic- 


tion in  the  premises,  the  court  expressly  with- 
holds any  order,  judgment,  or  decree  affecting 
the  property  mentioned  in  said  defendant's 
cross-complaint,  and  leaves  said  parties  to 
their  appropriate  action  at  law  or  otherwise 
for  the  settlement  of  any  disute  between  them 
as  to  said  property."  Hence,  It  appears  that, 
in  so  far  as  the  Issues  in  this  case  are  con- 
cerned, the  judgment  was  immaterial.  More- 
over, it  appears  from  the  record  that  the 
time  within  which  an  appeal  could  have  been 
taken  from  the  judgment  had  not  expired. 
As  it  had  not  become  final,  it  was  properly  ex- 
cluded as  incompetent  evidence. 
The  judgment  and  order  are  affirmed. 

We  concur:    CONRBY,  P.  J.;  JAMBS,  J. 


MAQUIRE  et  aL  v.  REARDON  et  al..  Board 
of  Public   Works.     (Civ.  2809.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Jime  14,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  11,  1919.) 

1.  Mttnicipai.  Cobpobations  «=362S  —  Fibs 
Limits— Destbuction  of  Wooden  Bdild- 
iNG — Nuisance— Injonction. 

Owner  of  wooden  buUding  constructed  with- 
in fire  limits  of  city  in  violation  of  San  Fran- 
cisco Ordinance  No.  1198,  passed  pursuant  to 
Charter  of  City  and  Coimty  of  San  i'rancisco, 
art  2,  c.  2,  §  1,  subd.  6,  cannot  restrain  city 
from  demolishing  building  under  Building  Law, 
Ordinance  4170,  N.  S.,  regardless  of  validity 
of  latter  ordinance,  since  such  building  con- 
stitutes a  nuisance,  and  equity  will  refuse  any 
relief  designed  to  perpetuate  its  maintenance. 

2.  Municipal  Cobpobations   ®=>626  —  Ob- 

DINANCES  —  DiSCBIMINATION  —  DemOUSH- 

INQ  OF  Wooden  Buildinqs. 
Building  Law,  Ordinance  of  City  and  Coun- 
ty of  San  Francisco,  No.  4170,  N.  S.,  author- 
izing board  of  public  works  to  demolish  wooden 
building  within  fire  limits  upon  owner's  fail- 
ure to  80  do  within  specified  period  after  notice, 
is  not  discriminatory  in  providing  for  the  gen- 
eral demolishing  and  removal  of  wooden  build- 
ing, and  not  referring  to  building  of  other  in- 
flammatory material. 

3.  MuNiciPAi.  Cobpobations   ®:9l20  —  Ob-  . 

DINANCE— ReTBOACTIVE    OPERATION. 

Building  Law  of  San  Francisco,  Ordinance 
No.  4170,  N.  S.,  providing  for  the  demolition 
of  wooden  buildings  within  fire  limits,  by  board 
of  public  works  upon  owner's  failure  to  raise 
building  within  specified  period  after  notice,  is 
not  retroactive  with  reference  to  building  con- 
structed in  violation  of  Ordinance  No.  1198,  de- 
scribing fire  limits  and  prohibiting  construc- 
tion of  wooden  building  therein. 

4.  Constitutional  Law  ®=»320— Due  Pbo- 
CE88  OF  Law  —  Demolition  or  Wooden 
Buildings. 

Building  Law  of  San  Francisco,  Ordinance 
No.  4170,  N.   S.,  providing  for  the  demolition 
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of  wooden  buildings  within  fire  limits  by  board 
of  public  works  upon  owner's  failure  to  raze 
building  within  specified  period  after  notice,  ^ 
does  not  deprive  owner  of  building,  erected  in  * 
fire  district  in  violation  of  Ordinance  No.  1198, 
of  any  vested  rights  without  due  process  of 
law. 

5.  Municipal  Cobpobations  «=»628— Iixe- 
GAL  Maintenance  of  Wooden  Building — 
Rights  of  Tei«ant. 

Contracts  made  by  owner  of  wooden  build- 
ing constructed  within  fire  limits  in  violation  of 
City  and  County  of  San  Francisco  Ordinance 
No.  1198,  with  tenants,  must  be  deemed  to  have 
been  made  with  knowledge  that  the  building  was 
illegally  maintained,  and  subject  to  right  of  city 
to  remove  it  at  any  time. 

6.  Estoppel  <S=>62(5)  —  Maintenance  of 
Wooden  Buildings  in  Fibb  Limits— Db- 

STBUCTION  BY  CiTT. 

City  was  not  estopped  to  destroy  wooden 
building  constructed  and  maintained  within  fire 
limits  in  violation  of  CHty  and  County  of  San 
Francisco  Ordinance  No.  1198,  though  building 
permit  to  construct  building  was  issued  by  board 
of  public  works,  the  right  to  destroy  building 
being  an  exercise  of  police  power  which  cannot 
be  bartered  away.  ' 

7.  Municipal  Cobpobations  <g=>593  —  Po- 
lice Power— Babteb. 

City's  police  power  cannot  be  bartered  away 
by  express  contract 

8.  Municipal  Cobpobations  «=e28  —  Po- 
lice PowEB— Removal  of  Wooden  Btjild- 
INGB  IN  FiBE  Limits. 

City's  power  to,  remove  wooden  buildings 
erected  within  fire  limits  is  an  exercise  of  the 
police  power,  since  it  immediately  concerns  the 
safety  of  persons  and  property. 

9.  Municipal  Cobpobations  €=>192  —  Au- 
thority OF  Boabd  of  Supebvisobs— Remov- 
al OP  Wooden  Building  in  Fire  Limits. 

Under  City  and  County  of  San  Francisco 
Charter,  art.  2,  c.  1,  {  1,  and  article  6,  c.  1,  f 
9,  subd.  5,  and  article  9,  c.  6,  J  1,  board  of  su- 
pervisors bad  power  by  adoption  of  ordinance, 
to  confer  upon  board  of  public  works  full  and 
complete  authority  to  take  and  provide  required 
steps  to  remove  wooden  building,  constructed 
and  maintained  within  fire  limits  in  violation 
of  Ordinance  No.  U98. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  E.  Crothers, 
Judge. 

Action  by  Michael  Magulre  and  others 
against  Timothy  A.  Reardon  and  others, 
Board  of  Public  Works  of  City  and  County 
of  San  Francisco.  Judgment  for  defendants, 
and  plaintiffs  appeal.     Affirmed. 

Andrew  6.  Magulre  and  J.  F.  Riley,  both 
of  San  Francisco,  for  appellants. 

George  Lull,  City  Atty.,  of  San  Francisco 
(Maurice  T.  Doollng,  Jr.,  Asst.  Dlst.  Atty.,  of 
San  Francisco,  of  counsel),  for  respondent& 


WASTE,  P.  J.  Plaintiffs  and  appellants 
brought  this  action  to 'enjoin  respondents,  the 
board  of  public  works,  and  chief  building  In- 
spector of  the  city  and  county  of  San  Fran- 
cisco from  demolishing  a  certain  wooden 
building  erected  and  maintained  within  the 
fire  limits  of  said  city  and  county.  The  cause 
was  submitted  upon  an  agreed  statement  of 
tacts,  and  this  is  an  appeal  from  the  Judg- 
ment of  the  lower  court  denying  the  plain- 
tiffs the  relief  asked  for. 

The  building  was  erected  in  May,  1906,  im- 
mediately following  the  great  fire  of  that 
year,  at  a  cost  of  $12,000,  and  is  a  wooden 
building  containing  nine  stores,  producing  a 
substantial  rental,  the  tenants  in  the  said 
nine  stores  using  the  same  for  lawful  business 
purposes.  At  tbe  time  of  its  construction,  by 
and  with  the  consent  of  defendants,  and  un- 
der the  written  permit  and  supervision  of  the 
said  board  of  public  works,  an  oven  was  con- 
structed and  installed  by  the  plaintiffs  in 
said  building,  and  as  a  part  thereof  at  a 
cost  of  $700.  By  its  construction  the  oven 
became,  and  at  the  time  of  the  filing  of  the 
complaint  still  was,  a  part  of  the  building. 

Acting  under  and  by  virtue  of  the  author- 
ity and  direction  of  an  ordinance  of  the  city 
and  county  of  San  .Francisco,  approved  May 
8.  1917  (Ord.  No.  4170,  N.  S.),  and  known  as 
the  "Building  Law,"  the  board  of  public 
works  adopted  a  resolution,  directing  plain- 
tiffs to  raze  the  buildings  In  question  within 
five  days  of  the  date  of  the  service  of  notice 
thereof.  The  adoption  of  this  resolution  was 
followed  by  notice  served  on  plaintiffs,  to  the 
effect  that  the  board  would  demolish  and  re- 
move the  buUdings  upon  the  failure  of  the 
plaintiffs  to  remove  the  same  within  five  days 
of  the  date  of  the  notification.  Notice  of  the 
intention  of  the  board  of  public  works  was 
also  served  on  each  of  the  tenants  of  the 
building.  Application  to  the  lower  court  for 
an  injunction  to  prevent  the  board  from 
carrying  out  its  determination  and  the  Judg- 
ment of  the  lower  court,  refusing  the  same, 
followed. 

The  question  thus  clearly  presented  to  this 
court  for  determination  Is  whether  or  not 
wooden  buildings,  erected  within  the  Are 
limits,  may  be  summarily  destroyed  by  duly 
authorized  public  officers  of  the  municipality. 
Appellant  maintains  that  the  only  ordinance 
in  force  covering  the  subject  at  the  time  of 
the  erection  of  the  building  did  not  prohibit 
the  erection  of  a  one-story,  wooden  building 
such  as  the  one  In  question,  and  that  them 
Is  nothing  in  the  charter  of  the  city  and 
county  of  San  Francisco  prohibiting  sijch 
construction.  These  propositions  must  be 
determined  adversely  to  the  contention  of 
the  appellants. 

The  charter  of  the  city  and  county  of  San 
Francisco  now  provides,  and  at  all  times 
mentioned  In  the  agreed  statement  of  facts 
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did  provide,  in  snbdiTision  S  of  section  1, 
cbapter  2,  article  2,  as  follows,  to  wit: 

"Seetioii  1.  Subject  to  the  proTiaiona,  Umlta- 
tionB  and  lettrictionR  In  this  charter  contained, 
the    board    of    superrisors    shall    have   power 

*  •    • 

"5.  To  fix  limits  within  which  wooden  build- 
ings or  structures  shall  not  be  erected,  pjaced, 
or  maintained,  and  to  prohibit  the  same  within 
such  limits.  Such  limits  when  once  established 
shall  not  be  changed  except  by  extension." 

Pursuant  to  the  power  tbns  given  by  the 
charter,  and  long  prior  to  the  construction  of 
the  frame  building  herein  referred  to,  the 
board  of  supervisors  of  the  city  and  county 
of  San  Francisco  duly  and  regularly  adopted 
and  enacted  an  ordinance,  No.  1198.  Said 
ordinance  was  approved  on  May  6,  1904,  and 
was  entitled:  "Defining  the  fire  limits  of 
the  city  and  county  of  San  Francisco."  This 
ordinance  provides  in  section  1  thereof  that 
"the  fire  limits  shall  be  bounded  by  a  line 
commencing,  •  •  • "  followed  by  an  apt 
description  of  metes  and  bounds.  The  build- 
ing In  question  here  is  situated  within  the 
described  district.  Section  2  of  the  ordinance 
provides  a  penalty  for  violating  the  provi- 
sions of  the  ordinance,  but  does  not  otherwise 
provide  that  wooden  buildings  or  structures 
shall  not  be  erected,  placed,  or  maintained 
within  the  ^strict  described.  The  above  pro- 
visions of  the  charter  and  this  same  ordi- 
nance were  considered  by  this  court  in  Ban- 
croft V.  Goldberg,  Bowen  &  Co.,  16  Cal.  App. 
Dec.  37,  and  it  was  there  held  that  the  effect 
of  the  ordinance  and  the  charter  provisions 
is  to  make  the  erection  or  maintenance  of  a 
wooden  building  within  the  fire  limits,  as 
defined  in  the  ordinance,  unlawful ;  that  the 
function  of  the  ordinance  is  to  define  ihe  fire 
limits,  and  when  these  limits  are  thus  defined 
the  charter  itself  makes  it  unlawful  to  erect 
or  maintain  wooden  buildings  within  such 
limits.   Tlie  court  said: 

"No  express  proliibition  in  the  ordinance  is 
required.     The  charter  makes  the  prohibition. 

•  ••  So  when  the  board  of  supervisors 
adopted  the  ordinance  defining  the  fire  limits, 
it  was  exercising  its  power  'to  fix  the  limits 
within  which  wooden  buildings  or  structures 
shall  not  be  erected,  placed,  or  maintained.'  It 
was  thus  unlawful  to  maintain  the  building  in 
question  upon  the  leased  premises  at  the  date 
of  the  lease  and  at  all  times  subsequently." 

The  Supreme  Court  granted  a  rehearing  In 
the  above  case  and  In  Bancroft  v.  Goldberg, 
Bowen  &  Co.,  166  Cal.  416,  137  Pac.  18,  sus- 
tained the  decision  of  this  court  to  the  effect' 
that  the  building  there  under  consideration 
was  erected  in  violation  of  the  provisions  of 
the  buUdlng  ordinance  of  the  city  and  county 
of  San  Francisco. 

The  appellants  argue  that  Ordinance  No. 
4170,  N.  S.,  under  which  the  respondents,  the 
board  of  public  works,  are  proceeding  to  de- 
molish this  building  is  unconstitutional  tor 
183  P.-20 


various  reasons.  The  Supreme  Court,  In 
Bancroft  v.  Goldberg,  Bowen  &  Co.,  supra, 
further  held  that  the  ordinance,  requiring 
the  building  which  had  been  erected  subse- 
quently to  April,  1906,  in  violation  of  the  ex- 
isting laws  of  the  city  and  county,-  to  be  de- 
molished or  removed  on  or  before  a  certain 
date,  Is  a  declaration  of  the  policy  of  the  board 
of  supervisors  that  all  temporary  wooden 
buildings,  erected  in  violation  of  law  within 
the  fire  limits  after  the  great  confiagration 
of  April  18,  1906,  are  a  menace  to  the  safety 
of  the  city,  no  longer  finding  any  possible 
warrant  in  the  necessities  of  the  people,  and 
that  they  constituted  public  nuisances  which 
should  be  abated  as  soon  as  is  reasonably 
possible. 

[1]  We  see  no  distinction  between  the 
building  under  consideration  in  that  case  and 
the  one  which  Is  the  subject  of  this  litigation. 
The  building  constitutes  a  public  nuisance, 
and  a  court  of  equity  will  refuse  any  relief 
designed  to  perpetnate  its  maintenance,  re- 
gardless of  the  validity  of  the  ordinance. 
Vamey  &  Green  v.  Williams,  155  Cal.  318, 
100  Paa  867,  21  L.  R.  A  (N.  S.)  741,  l32  Am. 
St.  Bep.  88.  It  would  appear,  therefore,  that 
the  appellants  are  not  in  position  to  attack 
said  Ordinance  No.  4170,  for  the  reason  that, 
having  erected  a  wooden  building  In  violation 
of  law,  and  having  continued  In  violation  of 
law  to  maintain  it  to  the  present  time,  they 
cannot  seek  aid  of  a  court  of  equity  to  main- 
tain It.    Civ.  Code,  S  3517. 

[2]  As.sumlng,  however,  that  appellants 
might  suggest  the  unconstitutionality  of  the 
ordinance,  and  for  the  reasons  urged  on  this 
appeal,  we  are  satisfied  that  there  is  no 
merit  In  any  of  the  points  made.  The  ordi- 
nance is  not  discriminatory  in  providing  for 
the  general  demolition  and  removal  of  wood- 
en buildings,  and  not  referring  to  buildings 
of  other  inflammable  material.  Bauragart 
ner  v.  Hasty,  100  Ind.  675,  50  Am.  Rep.  830. 

[3]  The  ordinance  is  not  retroactive,  for  the 
building  sought  to  be  removed  by  the  city  was 
erected  after  the  passage  of  the  ordinance 
defining  the  fire  limits.  Bancroft  v.  Gold- 
berg, Bowen  &  Co.,  supra. 

[4]  The  ordinance  does  not  deprive  appel- 
lants of  any  vested  rights  without  due  pro., 
cess  of  law.  "In  removing  a  building  erected 
in  violation  of  law  *  *  *  no  private 
right  is  invaded,  because  none  could  grow  out 
of  the  illegal  act."  Baumgnrtner  v.  Haqty, 
supra ;  Brooklyn  v.  Furey,  80  N.  Y.  Supp.  349. 
Such  building  erected  in  violation  of  an  ordi- 
nance fixing  the  fire  limits  may  be  torn  down 
and  removed  without  any  Judicial  proceed- 
ing whatever.  Eikenlaub  v.  City  of  St.  Jos- 
eph, 113  Mo.  395,  21  S.  W.  8,  18  L.  R.  A. 
590;  Lemmon  v.  Guthrie  Center,  113  Iowa, 
36,  84  N.  W.  986,  86  Am.  St.  Rep.  361. 

Appellants  contend  that  because  the  city 
permitted  them  to  erect  a  building,  there  was 
at  least  an  implied  contract  upon  its  part  that 
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tbey  should  be  permitted  to  maintain  it,  in- 
cluding the  right  to  enter  into  contracts  with 
others  for  the  use  and  enjoyment  of  it  This 
contention,  like  all  the  others  made  by  the 
appellants,  has  been  decided  to  the  contrary. 

"The  charter  of  the  city  and  county  o£  San 
Francisco  authorizes  the  board  of  supervisors  to 
fix  the  limits  within  which  wooden  buildings 
or  structures  shall  not  be  erected  or  maintained, 
and  provides  that  'such  limits  when  once  estab- 
lished shall  not  be  changed  except  by  extension.' 
Charter,  c.  II,  §  5.  So  that  it  would  seem  that 
the  supervisors  would  have  had  no  authority 
after  the  fire,  even  by  ordinance,  to  permit  the 
erection  of  any  wooden  building  widiin  the  lim- 
its previously  defined  as  the  fire  limits,  the 
charter  provision  limiting  their  powers  in  this 
behalf.  But  they  did  not  even  purport  to  so  do 
by  ordinance,  which  even  if  there  were  no  char- 
ter provisions  would  be  essential  to  any  change 
in  existing  ordinances  on  the  subject.  All  that 
there  was  in  this  case  in  effect  was  the  un- 
official announcement  of  the  municipal  authori- 
ties that  they  would  regard  the  law  on  the  sub- 
ject suspended  for  the  time  being,  and  would 
not  attempt  to  enforce  it,  which  was  followed 
by  the  actual  failure  on  the  part  of  such  au- 
thorities to  enforce  the  same.  The  good  faith 
both  of  the  authorities  and  those  erecting  wood- 
en buildings  under  the  assurance  thus  given  is 
not  to  t>e  questioned  in  the  slightest  degree.  It 
may  freely  be  conceded  that  the  emergency  was 
such  as  to  morally  justify  the  authorities  and 
those  acting  upon  their  assurance  in  doing  as 
they  did.  But  of  course  the  law  could  not 
be  changed  in  any  such  way.  The  ordinances 
on  the  subject  continued  in  force  unaffected  by 
the  unofficial  announcement  in  the  slightest  de- 
gree, with  the  result  that  the  construction  of 
this  building  on  this  lot,  which  was  expressly 
provided  for  in  the  lease,  was  'contrary  to  an 
express  provision  of  law,'  and  therefore  'not 
lawful'  (Civ.  Code,  i  1667),  on  May  17,  1906, 
and  at  all  times  thenceforth.  We  regard  this 
proposition  as  so  elementary  in  its  nature  as  to 
require  no  citation  of  autiority  to  uphold  it 
Certainly  no  case  cited  by  learned  counsel  for 
plaintiff  tends  to  snpport  a  contrary  law." 
Howell  V.  City  of  Hamburg  Co.,  165  Cal.  175, 
1.31  Pac.  130. 

[S-t]  Any  contracts  made  by  the  appellants 
with  their  tenants  must  be  deemed  to  have 
been  made  with  the  knowledge  that  the  build- 
ing was  illegally  maintained,  and  subject  to 
the  right  of  the  city  to  remove  it  at  any  time. 
The  city  was  not  estopped  to  destroy  the 
building.  The  police  iMwer  cannot  be  bar- 
tered away  eren  by  express  contract;  and  the 


power  to  remove  a  wooden  building  erected 
within  the  fire  limits  is  an  exercise  of  the 
police  power  of  the  first  imiMrtance,  since  it 
immediately  concerns  the  safety  of  persons 
and  property.  Fire  Dept  t.  Atlas  Co.,  106 
N.  y.  566,  13  N.  B.  329 ;  Boston  Beer  Co.  v. 
Mass.,  97  U.  S.  25,  24  L.  Ed.  989,  992 ;  Union 
Cemetery  Association  v.  Kansas  City,  252  Mo. 
466,  161  S.  W.  261. 

Appellants'  last  oonteation  is  that  the 
board  of  supervisors  has  no  power  to  author- 
ize the  board  of  public  works  to  demolish 
buildings.  As  before  pointed  out,  the  board 
of  supervisors  has  power  under  the  charter 
"to  fix  the  limitations  within  wUch  wooden 
buildings  or  structures  may  not  be  erected, 
placed  or  maintained,"  and  to  proliiblt  the 
same  within  snch  limitations. 

"The  board  of  public  worlcs  shall  have  charge, 
superintendence  and  control,  under  such  ordi- 
nances as  may  from  time  to  time  be  adopted  by 
the  supervisors  *  *  *  of  the  supervision  ot 
any  and  all  building  construction  in  the  city 
and  county."    Charter,  subd.  5,  {  9,  c.  1,  art.  6. 

"The  chief  engineer,  assistant  chief  engineers, 
battalion  chiefs  and  the  fire  marshal  sbaU  con- 
stitute a  board  of  fire  wardens,  with  power  to 
inspect,  and  report  to  the  board  of  public  works, 
as  to  the  safety  of  buildings  and  other  struc- 
tures within  the  city  and  county."  Sec.  1,  a 
6,  art.  9,  of  the  charter. 

"All  the  legislative  power  of  the  dty  is  by 
the  dtarter  vested  in  the  board  of  supervisors. 
Article  2,  c  1,  {  1.  By  virtue  of  this  clause, 
the  constitutional  grant  of  the  police  powers  of 
the  state  to  the  city  goes  directly  to  and  vests 
in  the  board,  which  thereby  becomes  possessed 
of  the  right  to  exercise  within  the  city  limits 
the  entire  police  power  of  the  state  subject  only 
to  the  control  of  general  laws."  Odd  Fellows 
Cemetery  Ass'n  v.  San  Francisco,  140  Cal.  226. 
230,  231,  73  Pac.  987;  In  re  Mon^mery,  163 
Cal.  467,  125  Pac.  1070,  Ann.  Gas.  1914A,  130. 

[•]  It  seems  but  logical  to  conclude,  there- 
fore, that  the  board  of  supervisors  had  ample 
power,  by  the  adoption  of  the  ordinance,  to 
confer  npon  the  t>oard  of  public  works  full 
and  complete  authority  to  take  and  provide 
the  required  steps  to  remove  the  bailding  in 
question,  and  thereby  abate  the  nuisance  aris- 
ing from  its  erection  and  maintenance  con- 
trary to  law. 

The  Judgment  is  afBrmed. 


We    concur: 
GAN,  J. 


RICHARDS,    J.;     KEBRI- 
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ning  of  tliB  trial  before  the  Jury,  and  after 
tlie  plaintiff — who  was  the  first  wituess — had 
been  sworn  and  had  answered  one  question, 
defendant  interposed  an  objection  to  the  in- 
troductidn  of  any  evidence  on  the  ground : 


Appeai.  and  Ekbob      «=»766— Bbiefs— Rec- 

OKO. 

For  failure  to  comply  with  Code  Oiv.  Proe. 
{  953c,  and  court  rule  8  (176  Pac  ix),  as  to 
setting  out  in  briefs  portions  of  record  desired 
to  be  called  to  court's  attention,  with  index 
thereof,  brief  should  be  disregarded. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  L.  J.  Arthur  against  George  C. 
Fetterman.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Appeal  from  order  dismissed.  Judg- 
ment affirmed. 

H.  H.  Appel  and  P.  E.  Davis,  both  of  Los 
Angeles,  tor  appellant. 
B.  B.  Dralte,  of  Los  Angeles,  for  respondent 


THOMAS,  J.  This  Is  an  action  brought  by 
the  plaintiff,  L.  J.  Arthur,  against  the  de- 
fendant, George  0.  Fetterman,  to  recover 
damages  alleged  to  have  been  sustained  by 
reason  of  certain  alleged  fraudulent  represen- 
tations, alleged  by  plaintiff  to  have  been 
made  in  connection  with  an  exchange  of  real 
properties  between  himself  and  defendant, 
and  as  fully  set  forth  In  the  complaint. 

The  defendant,  by  his  answer,  makes  ad- 
mission as  to  certalji  allegations  of  the  com- 
plaint, but  for  our  present  purposes  suffice 
it  to  say  that,  so  fair  as  material  here,  with 
the  said  exceptions,  all  the  material  allega- 
tions of  the  complaint  are  denied.  No  de- 
murrer was  interposed.  There  was  a  trial 
by  Jury,  and  the  verdict  was  in  favor  of  the 
plaintiff  for  the  sum  of  $20,0<X>.  Motion  for 
a  new  trial  was  made  and  denied.  From  the 
judgment  and  order  denying  his  motion  for 
a  new  trial,  defendant  appeals. 

Appellant  relies  upon  and  urges  the  follow- 
ing five  "points"  for  a  reversal  here,  viz.: 
(1)  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  (2) 
that  the  court  erred  in  not  granting  defend- 
ant's motion  for  nonsuit;  (3)  that  the  evi- 
dence is  insufficient  to  support  the  verdict ; 
(4)  that  the  plaintiff  is  not  a  party  in  inter- 
est; and  (5)  that  the  court  erred  In  its  in- 
structions to  the  jury. 

y^o  purpose  of  value  could,  we  thlnlc,  be 
served  by  quoting  from  any  of  the  pleadings, 
or  in  attempting  any  formidable  discussion 
of  the  points  presented  or  the  principles  in- 
volved; for,  as  we  understand  it,  all  these 
have  already  been  abundantly  covered  by  the 
decisions  In  this  state.    At  the  very  begin- 


"That  the  facts  alleged  In  the  complaint  do 
not  constitute  a  cause  of  action ;  *  •  •  and 
upon  the  further  ground,  upon  the  facts  alleged 
in  the  complaint,  it  appears  that  the  plaintiff 
in  the  action  is  not  entitled  to  any  relief  what- 
soever, dther  in  law  or  in  equity." 

The  objection  was  overruled  by  the  court. 
This  ruling,  we  think,  was  proper,  as  we  are 
of  the  opinion  that  against  this  objection — 
which,  in  legal  contemplation  And  for  all 
prkctlcal  purposes.  Is  the  same  thing  a»  a 
general  demurrer-^the  complaint  is  good. 

The  appeal  here  is  under  the  alternative 
method.  We  do  not  think  that  the  provisions 
of  section  953c  of  the  Code  of  Civil  Proce- 
dure, or  of  rule  8  of  this  court  (176  Pac.  ix), 
are  ambiguous.  Still,  we  are  constantly  con- 
fronted with  the  condition  presented  by  the 
record  here,  to  wit,  a  failure  to  "print  in 
their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court." 
It  is  true  that  in  this  case  appellant  has 
brought  up  in  the  record,  and  caused  to  be 
4)rlnted  in  the  briefs,  portions  of  the  evi- 
dence, as  well  as  his  own  construction  of  the 
evidence,  etc. ;  and,  in  the  Instances  where  he 
has  done  so,  we  are  given  the  page  of  the 
transcript  where  such  quoted  portions  may 
be  found.  But  for  our  present  purposes  we 
call  attention  to  "point  6,"  referred  to  above, 
in  this  case.  Here  we  are  not  given  a  single 
citation  as  to  line  or  page  where  the  alleged 
erroneous  Instrnetions  may  be  found.  For 
the  greater  part  of  appellant's  discussion  of 
this  point  he  simply  states  his  conclusion  as 
to  what  the  court's  instructions  were;  and 
in  the  few  instances  where  there  appeared 
what  purported  to  be  quotations  from  the 
instructions  objected  to,  we  are  not  given  the 
help  of  even  a  citation  to  page,  to  say  noth- 
ing of  the  lines  on  the  page,  where  said  "er- 
roneous instructions"  may  be  fotmd. 

The  record  in  this  case  consists  of  1,090 
typewritten  pages.  From  this  It  is  obvious 
that  ours  was  an  arduous  taslc  to  find  within 
the  record  the  portions  objected  to.  A  strict 
compliance  with  the  statute  and  rule  of  court 
cited  would  bring  this  case  within  the  rule 
laid  down  in  Welk  v.  Sorenson,  178  Pac.  498. 
But  notwithstanding  this  rule,  adopted  for 
the  guidance  of  attorneys  and  to  decrease  the 
burden  which  we  have  voluntarily  assumed 
in  this  case,  we  have  gone  through  and  have 
read  the  entire  voluminous  record  here.  We 
have  therefore  considered  every  point  raised 
by  appellant,  and  find  In  the  record  nothing 
to  justify  our  supporting  the  position  taken 
by  him  here. 


A»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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The  appeal  from  the  order  denying  de- 
fendant's motion  for  a  new  trial  is  dismissed, 
and  the  Judgment  Is  affirmed. 

We  concur:  FINLAYSON,  P.J.;  SUOAim,J. 


SCALES  ▼.  HOLJE.     (av.  2753.) 

(District  Court  of  Appeal,  First  District,  Diyi- 
sion  2,  California.  June  25,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Aug.  21,  1919.) 

1.  Bahkruptot    <8=»185— Tbubteb  ih  Bawk- 

BT7PTCT      —      FBAUDT7LENT      TKAHSFEBS      — 

Right  to  Avoid. 
As  to  fraudulent  or  avoidable  transfers  by 
bankrupt,  antedating  the  four-month  period  pri- 
or to  bankruptcy,  the  trustee  in  banluuptcy  is 
in  no  better  legal  position  than  the  creditors 
whom  he  represents;  his  right  to  avoid  the 
transfer  being  merely  that  of  the  creditor's 
common-law  right. 

2.  Bankbuptct  €=9152  —  Pbopebtt  Not  in 
Custody  of  Court— Status  oi  Tbubtee— 
JUDOUENT  Creditob. 

Status  of  trustee  in  banlcruptcy  as  judg- 
ment creditor  as  to  property  not  in  custody  of 
the  banlcruptcy  court,  under  Bankruptcy  Act 
July  1,  1898,  i  47a,  cl.  2,  as  amended  by  Act 
Cong.  June  25.  1910,  i  8  (U.  S.  Comp.  St.  i 
9631),  attaches  upon  date  of  filing  of  petition 
in  bankruptcy. 

3.  Bankbuptct      ®=»303(1)   —  Fraudulent 
'    Transfers   of  Assets  —  Avoidance   by 

Tbustehj— Proof. 
Under  Civ.  Code,  fj  3431,  3439,  3442,  trus- 
tee in  bankruptcy  cannot  recover  assets  of  cor- 
poration transferred  by  sole  stockholder  more 
than  four  months  l>efore  bankruptcy,  in  ab- 
sence of  proof  of  fraud  or  a  fraudulent  con- 
spiracy between  stockholders  and  transferee,  or 
of  insolvency,  or  contemplated  insolvency,  at 
time  of  transfer,  or  that  there  were  creditors  of 
the  corporation  at  such  time. 

4.  Corporations  ®=>240(1)  —  Liability  op 
Stockholder  —  Rights  of  Creditors  — 
Transfer  op  Assets— Right  to  Complain. 

Where  sole  stockholder  drew  checks  on  cor- 
poration payable  to  his  personal  creditor,  only 
such  creditors  of  the  corporation  as  were  credi- 
tors at  time  of  transaction  may  complain;  each 
payment  being  a  separate  transaction  of  which 
only  such  creditors  as  were  creditors  at  the 
particular  time   thereof   may  complain. 

Appeal  from  Superior  Coourt,  Oity  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  H.  H.  Scales,  as  trustee  of  the 
R.  B.  Moore  Mill  &  Lumber  Co.,  bankrupt, 
against  Elizabeth  M.  Holje,  as  executrix  of 
the  last  will  and  testament  and  estate  of 
Martin  Ilolje,  deceased.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 


James  S.  SpIIman,  of  San  Francisco,  for 
appellant 

Wm.  H.  H.  Hart  and  T.  John  Butler,  botb 
of  San  Francisco,  for  respondent.  ' 

t^ANGDON,  P.  J.  This  is  an  appeal  by 
the  defendant  from  a  Judgment  for  the  plain- 
tiff for  $13,053.63.  PlainUfl  sues  as  trustee 
in  bankruptcy  of  the  R.  B.  Moore  Mill  & 
Lumber  Company  to  recover  the  aggregate 
amount  of  42  checks,  drawn  by  R.  B.  Moore 
as  president  of  the  Moore  Mill  &  Lumber 
Company  and  given  by  him  to  Martin  Holje, 
defendant's  testator.  In  payment  of  a 
personal  indebtedness  of  Moore  to  Holje. 
The  complaint  Is  In  two  counts,  one  count 
for  money  had  and  received,  and  the  other 
to  recover  the  same  funds  as  having  been 
paid  out  of  the  corporation's  treasury  In 
fraud  of  creditors  while  it  was  Insolvent  and 
as  the  result  of  a  conspiracy  between  Moore 
and  Holje.  The  facts  of  the  case  are  brief- 
ly: Id  November,  1906,  Moore  Mill  &  Lum- 
ber Company  was  organized,  with  a  capital 
stock  of  $100,000,  divided  Into  1,000  shares  of 
$100  each.  Three  hundred  thirty-three  and 
one-third  shares  each  were  issued  to  Moore 
and  Holje.  At  no  time  during  the  life  of 
the  corporation  were  there  any  other  stock- 
holders, except  "dummy"  directors  holding 
one  share  each,  for  which  they  paid  no  con- 
sWeration.  On  February  9,  1909,  Moore 
individually  purchased  at  par  from  Holje  all 
of  the  shares  owned  by  Holje,  and  for  said 
shares  Moore  gave  Holje  his  promissory  note 
for  $33,333.33,  secured  by  a  pledge  of  shares 
then  purchased  by  Moore.  Thereafter  Moore 
made  payments  on  account  of  interest  ou 
said  note  by  diecks  drawn  on  an  account  in 
the  name  of  Moore  MUl  &  Lumber  Company. 
The  first  of  these  checks  was  dated  April  29, 
1909,  and  the  last  was  dated  October  1, 1913. 
The  principal  of  the  note  given  by  Moore  to 
Holje  has  never  been  paid  In  whole  or  In  part. 
Holje  died  on  January  16,  1914,  and  Moore 
died  in  the  spring  of  1914.  In  June,  1914, 
Moore  Mill  &  Lumber  Company  was  adjudi- 
cated a  bankrupt  and  the  plaintiff  was  ap- 
pointed trustee  in  bankruptcy.  In  October, 
1914,  plaintiff,  as  trustee,  presented  to  de- 
fendant a  creditor's  claim  for  the  amount  of 
the  checks  that  had  been  paid  to  Holje.  The 
claim  was  rejected  by  the  executrix,  and  this 
action  was  brought. 

[1-3]  The  plaintiff  as  trustee  In  bankruptcy 
is  In  no  better  legal  position  than  the  credi- 
tors whom  he  represents.  There  Is  no  claim 
made  that  any  of  the  money  was  paid  to 
Holje  within  four  months  of  the  bankruptcy. 
"When  •  *  •  the  trustee  seeks  to  avoid 
a  fraudulent  or  any  avoidable  transfer  by  the 
bankrupt  antedating  the  four  months,  he  does 
so,  not  In  the  right  conferred  as  a  concom- 
itant to  the  due  operation  of  tlie  system,  but 
exclusively    In    the    creditor's    common-law 
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right.  He  Is,  with  telation  to  these  anterior 
transfers,  so  to  speak,  subrogated  to  that 
right.  Snch  of  these  anterior  transfers  as 
any  creditor  might  liave  avoided  he  may 
avoid.  Snch  as  no  creditor  could  have  avoid- 
ed he  cannot  avoid."  In  re  Gray,  47  App. 
DIv.  554,  62  N.  X.  Suw>.  618,  3  Am.  Banltr. 
Rep.  647.  The  Bankruptcy  Act,  as  amended 
In  1910  (Act  Cong.  July  1,  1898,  c.  641,  S 
47a,  30  Stat.  557,  as  amended  by  Act  Cong. 
June  25,  1910,  c.  412,  {  8,  86  Stat.  840  [U.  S. 
Comp.  St.  §  9631]),  provides  that  as  to  all 
property  not  in  the  custody  of  the  bankruptcj 
court  die  trustee  in  bankruptcy  shall  be 
deemed  vested  with  all  the  rights,  remedies, 
and  powers  of  a  Judgment  creditor  holding 
an  execution  duly  returned  unsatisfied.  The 
time  at  which  the  trustee  assumes  such  sta- 
tus is  the  date  of  the  filing  of  the  petition  In 
bankruptcy — ^in  this  case  June  11,  1914. 
Bailey  v.  Baker  Ice  Madune  Co.,  239  TJ.  S. 
268.  36  Sup.  Ct.  50,  60  L.  Ed.  276.  The  rights 
incident  to  such  status  are  to  be  tested  by 
the  law  of  this  state.  In  re  Mullen  (D.  C.) 
101  Fed.  413.  The  law  of  this  state  is  that 
"in  the  absence  of  fraud,  every  contract  of 
a  debtor  is  valid  against  all  his  creditors,  ex- 
isting or  subsequent,  who  have  not  acquired 
a  lien  on  the  property  affected  by  such  con- 
tract." Section  3431,  Civ.  Code.  Section 
343p,  Civil  Code,  provides  that— 

"Every  tr.<insfer  of  property,  •  •  •  with 
intent  to  delay  or  defraud  any  creditor  or  other 
person,  •  *  *  is  void  against  all  creditors 
of  the  debtor.    •    •    ♦•• 


Section  3442,  Civil  Code,  provides  that  no 
transfer  or  charge  shall  "be  adjudged  fraud- 
ulent solely  on  the  ground  that  it  was  not 
made  for  a  valuable  consideration ;  provided, 
however,  that  any  transfer  or  incumbrance 
of  property  made  or  given  voluntarily, 
♦  ♦  *  by  a  party  while  insolvent  or  in 
contemplation  of  Insolvency,  shall  be  fraud- 
ulent and  void  as  to  existing  creditors."  By 
the  second  count  of  his  complaint,  the  plain- 
tiff seeks  to  state  a  cause  of  action  under 
these  t^vo' last-mentioned  sections  of  the  Code. 
He  alleges  a  fraudulent  conspiracy  upon  the 
part  of  Moore  and  Holje  to  defraud  creditors 
of  the  corporation,  and  also  alleges  that  the 
corporation  was  insolvent  at  the  times  the 
payments  were  made.  But  there  is  no  evi- 
dence or  finding  regarding  a  fraudulent  con- 
spiracy and  no  finding  as  to  fraud  upon  the 
part  of  Moore  or  Holje,  nor  of  Insolvency  of 
the  corporation,  nor  of  contemplated  Insol- 
vency at  the  time  when  the  checks,  or  any  of 
them  were  issued,  nor  that  there  were  exist- 
ing creditors  at  the  times  of  the  payments. 
There  is  a  failure  of  proof  of  sufficient  facts 
to  support  the  second  count  of  the  complaint 

[4]  The  Judgment  must  be  supported  then, 
if  at  all,  upon  the  count  for  money  had  and 
received  for  the  use  of  the  corporation  upon 
the  theory  that  the  payment  of  the  personal 


indebtedness  of  Moore  was  an  improper  ap- 
plication of  corporate  funds.  It  appears  from 
the  admitted  facts  that  there  were  no  stock- 
holders except  Moore  interested  in  the  cor- 
poration during  the  period  when  the  checks 
were  issued.  It  was  what  has  been  called  a 
"one-man  corporation."  It  has  been  repeatedly 
held  that  in  snch  a  case,  the  sole  owner  may 
do  what  he!  will  with  the  assets  and  credit 
of  the  corporation  and  no  one  but  creditors 
may  complain.  First  Nat.  Bank  v.  Winches- 
ter, 119  Ala.  168,  24  South.  351,  72  Am.  St. 
Rep.  904;  Schilling*  Schneider  Brewing  Co.  v. 
Schneider,  110  Mo.  83,  10  S.  W.  67.  The 
ihatter  has  been  considered  by  our  own  Su- 
preme Court  In  the  case  of  Sargent  v.  Pal- 
ace Caf6  Co.,  176  Cal.  737, 167  Pac.  146,  which 
holds  that  a  corporation  may  execute 
its  note  for  the  personal  Indebtedness  of 
its  sole  stockholder,  and  no  one  but  the 
creditors  of  the  corporation  may  com- 
plain. And  this  brings  us  to  a  consider- 
ation of  the  question  of  what  creditors  of 
a  corporation  may  complain.  We  think  that 
only  such  creditors  may  complain  as  were 
creditors  of  the  corporation  at  the  time  of 
the  transaction  of  which  complaint  Is  made. 
It  is  said,  in  Clark  and  Marshall  on  Private 
Corporations,  vol.  3,  {  777c,  that  it  is  a  well- 
settled  rule  of  law  that  If  an  Individual 
without  any  intent  to  defraud  creditors, 
disposes  of  his  property  for  an  adequate  con- 
sideration, or  without  any  consideration  at 
nil,  snbsequoit  creditors  cannot  reach  the 
property.  They  are  not  injured,  for  they 
have  given  credit  to  the  debtor  in  the  sta- 
tus which  he  had  after  the  conveyance  was 
made.  This  rule  applies  to  creditors  of  a  cor- 
poration, as  well  as  to  creditors  of  a  natur- 
al person.  The  assets  of  a  corporation  are 
not  held  in  trust  for  the  benefit  of  its  cred- 
itors in  any  such  sense  as  to  entitle  a  cred- 
itor to  attack  as  fraudulent  a  voluntary  con- 
veyance made  by  the  corporation  before  he 
became  a  creditor.  Graham  v.  Railroad  Co., 
102  U.  S.  148,  163,  26  L.  Ed.  lOa 

There  is  no  evidence  in  the  record  that 
there  were  any  creditors  of  the  corporation 
at  the  various  times  that  these  checks  were 
given. 

There  is  no  finding  directly  upon  this  point 
The  court  did  find  that — 

"The  creditors  of  R.  B.  Moore  Mill  &  Lum- 
ber Company  were  not  given  notice  of  the  said 
transoction  of  February  9,  1909,  and  had  no 
knowledge  of  the  execution  of  said  promissory 
note.    •    •    •" 

The  only  evidence  to  sustain  this  is  the  evi- 
dence of  former  office  employ^  of  the  cor- 
poration who  testified  that  so  far  as  they 
knew  no  notice  was  given  to  creditors  of 
the  transactions  complained  of.  There  is 
no  evidence  whatever  as  to  who  the  creditors 
were  at  that  time,  or  of  the  amount  of  their 
claims,  or,  in  fact,  that  there  were  any  cred- 
itors at  all.    The  only  pretense  of  evidence 
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upon  the  subject  Is  the  implication  in  the 
testimony  of  the  office  employes  to  the  effect 
that  there  were  some  creditors  of  the  cor- 
poration who  might  have  been  notified. 
There  is  nothing  whatever  In  the  testimony 
to  indicate  that  the  creditors  at  the  time 
the.  checks  were  Issued,  if  any  there  were, 
are  the  same  creditors  represented  by  the 
trustee.  The  mere  general  Implication  in 
the  testimony  and  the  findings  that  there 
were  some  creditors  at  the  time  the  note  was 
executed  and  the  checks  issued  is  not  suffi- 
cient, for  as  such  creditors  could  only  recover 
tlie  amount  they  had  been  injured,  I.  e.,  the 
amount  of  their  respective  xilaims,  and  as 
only  such  creditors  could  recover  as  were 
creditors  at  the  time  of  the  payments  to 
liolje,  specific  findings  upon  these  various 
matters  are  necessary  to  a  proper  judgment. 
]<)ach  payment  to  Holje  was  a  separate  and 
distinct  transaction;  only  such  creditors  as 
were  injured  by  the  individual  transactions 
may  recover  upon  the  theory  of  the  case  re- 
lied upon  In  the  first  count  of  the  complaint. 

As  it  is  impossible  for  us  to  determine  at 
thla  time  which  theory  of  the  case  plaintlfC 
will  attempt  to  sustain  in  the  event  of  a  re- 
trial, we  cani;iot  determine  the  questions 
discussed  as  to  which  statute  of  limitation 
would  be  applicable  and  the  admissibility 
of  the  counterclaim. 

The  Judgment  Is  reversed. 

We  concur:  HAVEN,  J.,    BRITTAIN,  J. 


Ex  parte  BRENNEN.     (No.  2382.) 

I       (Supreme  Court  of  Nevada.    Aug.  2,  1919.) 

Husband  and  Wife   €=>308  —  Desebtion 
— Nonsuppoetv-Pbosecutios— Ven  ue. 
^  Prosecution  of  husband   for  desertion  and 

nonsupport  of  wife  and  child  under  Act  Pa. 
March  13,  1903  (P.  L.  26),  need  not  be  insti- 
tuted at  place  of  his  residence,  or  county  in 
which  offense  is  alleged  to  have  been  committed, 
but  may  be  instituted  wherever  relief  may  be 
needed ;  such  statute,  in  view  of  section  2,  and 
in  view  of  Act  April  13,  1867  (P.  L.  78),  to 
which  it  is  supplementary,  being  remedial  as 
well  as  penal,  with  purpose  of  affording  relief 
to  dependent  wives  and  children. 

In  the  matter  of  the  application  of  Wil- 
liam A.  Brennen  for  a  writ  of  habeas  corpus. 
Petitioner  directed  to  surrender  himself  to 

sheriff. 

Wm,  McICnlght,  of  Carson  City,  Moore  & 
Mcintosh,  of  Reno,  and  Edna  Covert  Plum- 
mer,  of  Eureka,  for  petitioner. 

L.  B.  Fowler,  Atty.  Gen.,  and  Robert  Rich- 
ards,   Deputy    Atty.    Gen.,   for    respondent. 


DUCKER,  J.  This  is  an  original  proceed- 
ing in  habeas  corpus.  The  return  to  the 
writ  shows  that  petitioner  was  held  in  cus- 
tody of  the  relators,  Joseph  Stei-n,  sheriff  of 
Ormsby  county,  state  of  Nevada,  and  A.  M. 
Gorman,  as  agent  of  the  state  of  Pennsyl- 
vania, under  a  warrant  of  arrest  issued  by 
the  authority  of  the  Governor  of  Nevada 
pursuant  to  a  requisition  from  the  Governor 
of  the  state  of  Pennsylvania,  demanding  the 
extradition  of  the  petitioner  as  a  fugitive 
from  justice. 

The  crime  charged  Is  desertion  and  fail- 
ure to  support  wife  and  child,  alleged  to 
have  been  committed  by  petitioner  in  the 
county  of  Clearfield,  sta^e  of  Pennsylvania, 
on  or  about  the  1st  day  of  July,  1917. 

Upon  the  issuance  of  the  writ  petitioner 
was  admitted  to  ball  by  this  court 

It  is  conceded  that  the  Indictment  found 
in  said  Clearfield  county  substantially 
charges  an  offense  under  the  laws  of  Penn- 
sylvania, and  that  petitioner  was  in  that 
state  at  the  time  alleged.  The  evidence  ad- 
duced upon  the  hearing  of  the  return  to  the 
writ  in  this  court  was  taken  by  deposition 
under  stipulation,  and  petitioner  testified  in 
his  own  behalf  at  the  hearing.  He  asserts 
that  the  evidence  shows  that  he  was  never 
a  resident  of  Clearfield  county,  but,  on  the 
contrary,  shows  that  be  was  a  resident*  of 
and  domiciled  In  Jefferson  county,  and  when 
the  actual  separation  from  his  .  wife  oc- 
curred he  was  residing  In  Indiana  county, 
Pa.  He  Insists,  therefore,  that  as  a  mat- 
ter of  law  the  court  of  Clearfield  county  has 
no  jurisdiction  of  the  offense  charged,  and 
that  he  Is  entitled  to  his  release.  This  is 
the  sole  question  for  determination. 

We  think  the  jurisdiction  of  the  court  of 
Clearfield  county,  under  the  laws  of  the  state 
of  Pennsylvania,  to  try  petitioner  for  the  of- 
fense charged  and  render  judgment,  does  not 
rest  upon  ground  of  his  residence  or  home  In 
that  county,  but  upon  the  fact  that  he  was 
In  that  state  at  the  time  the  offense  is  al- 
leged to  have  been  committed  by  him. 

Petitioner  was  Indicted  in  Clearfield  coun- 
ty under  a  statute  of  the  state  of  Pennsyl- 
vania which  provides: 

"If  any  husband  or  father,  being  within  the 
limits  of  this  commonwealth,  shall  hereafter 
separate  himself  from  his  wife  or  from  his  chil- 
dren, or  from  wife  and  children,  without  rea- 
sonable cause,  and  shall  willfully  neglect  to 
maintain  his  wife  or  children,  such  wife  or 
children  being  destitute,  or  being  dependent 
wholly  or  in  part  on  their  earnings  for  ade- 
quate support,  he  shall  be  guilty  of  a  misde- 
meanor; and  on  conviction  thereof  be  sentenc- 
ed to  imprisonment  not  exceeding  one  year,  and 
to  pay  a  fine  not  exceeding  $100,  or  either,  or 
both,  at  the  discretion  of  the  court;  such  fine, 
if  any,  to  be  paid  or  applied  in  whole  or  in  part 
to  the  wife  or  children,  as  the  court  may  di- 
rect."    Act  of  March  13,  1903,  P.  L.  26. 
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This  enactment  la  clearly  supplementary 
to  an  act  of  the  Legislature  of  the  state  of 
Pennsylvania  passed  In  1867  (P.  L.  1867,  p. 
78),  and  was  so  considered  by  this  court  in 
Ex.  parte  Hose,  34  Nev.  87,  116  Paa  417.  The 
act  of  1867  provides: 

"If  any  husband,  or  father,  being  within  the 
limits  of  this  commonwealth,  has,  or  hereafter 
shall,  separate  himself  from  his  wife,  or  from 
his  children,  or  from  wife  and  children,  without 
reasoaable  cause,  or  shall  neglect  to  maintain 
his  wife,  or  children,  it  shall  be  lawful  for 
any  alderman,  justice  of  the  peace,  or  magis- 
trate, of  this  commonwealth,  upon  information 
made  before  him  under  oath,  or  affirmation,  by 
his  wife,  or  children,  or  either  of  them,  or  by 
any  other  person,  or  persons,  to  issue  his  war- 
rant to  the  sheriff,  or  to  any  constable,  for  the 
arrest  of  the  person  against  whom  the  infor- 
mation shall  be  made,  as  aforesaid,  and  bind 
him  over,  with  one  sufficient  surety,  to  appear 
at  the  next  court  of  quarter  sessions,  there  to 
answer  said  charge  of  desertion." 


In  subsequent  sections  of  this  act  provi- 
sions are  made  anthorlzlng  the  conrt  of  quar- 
ter sessions  to  make  proper  orders  compel- 
ling the  person  against  whom  complaint  Is 
made  to  pay  such  sums  as  the  court  may 
deem  reasonable  and  proper  for  the  support 
of  the  wife  and  children,  or  either,  and  to 
commit  him  to  prison  until  he  comply  with 
such  order  or  give  security  therefor.  It  has 
been  decided  by  the  courts  of  last  resort  in 
Pennsylvania,  construing  the  act  of  1867, 
that  any  court  of  quarter  sessions  within  the 
commonwealth  has  jurisdiction  to  try  a  pei^ 
son  complained  of  under  this  act,  without 
reference  to  where  the  original  desertion  may 
have  been.  Barnes  v.  Commonwealth,  2 
Pennypacker  (Pa.)  506;  Demott  v.  Common- 
wealth, 64  Pa.  302;  Commonwealth  v.  Tra- 
gic, 4  Pa.  Super.  Ct.  159. 

Aside  from  its  penal  nature  and  the  com- 
bination of  the  acts  of  desertion  and  failure 
to  provide  Into  one  offense,  the  later  act  Is 
a  virtual   re-enactment  of  the  earlier  act. 

While  there  is  no  decision  of  the  courts  of 
Pennsylvania  construing  the  act  of  1903  as 
to  the  proper  venue  of  an  action  instituted 
under  It,  still  an  examination  of  the  two 
acts  leads  us  to  the  conclusion  that  there  was 
no  intention  in  the  later  act  to  restrict  the 
jurisdiction  of  the  courts  with  reference  to 
the  residence  of  the  offender  within  the  state. 

The  purpose  of  the  act  of  1867  Is  not  to 
punish  criminals,  but  to  relieve  dependent 
wives  and  children  by  providing  for  their 
maintenance.  Commonwealth  v.  Tragle,  su- 
pra. But  it  is  equally  certain  that  while  the 
act  of  1903  makes  desertion  and  nonsupport 
a  misdemeanor  and  punishable,  its  purpose 
Is  also  to  relieve  dependent  wives  and  chil- 
dren by  providing  for  their  maintenance, 
both  independently  of  the  act  of  1867,  and 
In  aid  thereof. 


This  is  apparent  from  that  part  of  section 
2  of  the  act  of  1903  which  provides: 

"That  upon  conviction,  the  court  may  sus- 
pend sentence,  ui>on  and  during  compliance  by 
the  defendant  with  any  order  for  support  there- 
after made  against  him,  as  already  made  or  as 
may  thereofter  be  modified,  in  the  manner  now 
provided  by  law;  and  if  no  such  order  shall 
have  been  made,  then  the  court  trying  the  de- 
fendant may  make  such  order  for  the  support 
by  the  defendant  of  his  wife  and  children,  or 
either  of  them,  which  order  shall  be  subject  to 
modification  by  the  court  on  cause  shown,  and 
may  suspend  sentence,  upon  and  during  the 
compliance  by  defendant  with  such  order  then 
made  or  as  thereafter  modified  and  entry  of 
bond  by  defendant,  with  surety  approved  by 
the  court,  conditioned  on  compliance  with  such 
order." 


Provision  is  also  made  In  this  act  empow- 
ering the  court  to  order  any  fine  that  may 
be  levied  to  be  applied  in  whole  or  In  part 
to  the  maintenance  of  the  wife  or  children  of 
the  delinquent  It  Is  plain  that  the  act  of 
1903  was  Intended  by  the  Legislature  of 
Pennsylvania  to  be  supplementary  to  the  act 
of  1867  in  Its  purpose,  and  to  furnish  an 
additional  remedy  for  dependent  wives  and 
children  against  delinquent  husbands  and* 
fathers  by  Invoking  the  strong  arm  of  the 
criminal  law  In  their  behalf.  Such  being  Its 
scope  and  purpose  as  revealed  by  the  entire 
structure  of  the  act,  it  would  contravene  the 
plain  spirit  of  the  statute  to  assume  that  the 
Legislature  Intended  it  to  be  less  effective  in 
its  purpose  than  the  act  of  1867  by  restrict- 
ing tlie  venue  to  the  residence  of  tiie  offend- 
ing husband  or  father. 

The  statute  of  1903  is  both  penal  and  re- 
medial, and  in  our  judgment  constitutes  an 
exception  to  the  general  rule  of  criminal  pro- 
cedure that  the  venue  must  be  laid  in  the 
county  where  the  offense  Is  alleged  to  have 
been  committed. 

Counsel  for  petitioner  cite  the  opinion  of 
this  court  In  the  case  of  In  re  Roberson,  38 
Nev.  326,  149  Pac.  182,  I*  R.  A.  1915E,  691. 
and  insist  that  it  Is  ruling  on  the  question  of 
jurisdiction  here  presented.  It  Is  a  snffl- 
dent  answer  to  this  contention  to  state  that 
in  that  case  the  petitioner  was  indicted  un- 
der a  statute  of  the  state  of  North  Carolina 
substantially  different  In  Its  structure  and 
purpose  from  the  statute  before  us  In  this 
case.  The  statute  of  the  state  of  North  Caro- 
lina, and  which  is  a  section  of  the  Criminal 
Code,  provides: 

"If  any  husband  shall  willfully  abandon  his 
wife  without  providing  adequate  support  for 
such  wife,  and  the  children  which  he  may  have 
begotten  upon  her,  he  shall  be  guilty  of  a  mis- 
demeanor."    Code,  i  970. 

The  part  of  the  opinion  In  which  the  juris- 
dictional power  of  the  court  of  one  county 
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to  control  the  trial  of  a  case  where  the  de- 
sertion takes  place  in  another  county  of  the 
state  is  discussed  in  the  case  of  In  re  Rober- 
son  is  based  upon  a  decision  of  the  superior 
court  of  North  Carolina  holding  that  under 
tfie  laws  of  that  state  the  superior  court  of 
one  county  has  no  Jurisdiction  of  criminal 
offenses  committed  in  another  county,  ^d  al- 
so rests  upon  the  decisions  of  the  courts  of 
other  states  upon  statutes  different  from  the 
statute  under  consideration  here. 

Moreover,  it  appears  that  it  was  unneces- 
sary to  determine  this  question  In  the  case 
of  In  re  Roberson,  for  the  reason  that  the 
court  held  that  the  petitioner  was  not  with- 
in the  state  of  North  Carolina  when  he 
formed  the  intention  to  abandon  his  wife, 
and  was  therefore  not  a  fugitive  from  jus- 
tice subject  to  interstate  extradition. 

In  re  Roberson  is  not  ruling  in  the  case 
at  bar.  There  are  few  questions  more  un- 
certain In  the  whole  scope  of  the  law  than 
the  question  of  fact  as  to  the  proper  venue 
in  cases  of  abandonment  of  wife  and  chil- 
dren. The  books  reveal  a  long  and  melan- 
choly train  of  instances  where  Justice  has 
been  defeated  by  misplaced  venue,  due  to 
the  transitory  nature  of  the  husband's  abode, 
^or  to  his  action  in  causing  his  wife  to  live 
in  places  apart  from  his  own  residence.  We 
are  therefore  not  indulging  an  unfair  infer- 
ence to  believe  that  the  Legislature  of  the 
state  of  Pennsylvania  was  probably  moved 
by  these  considerations,  in  the  enactment  of 
the  statutes  of  1867  and  1603,  to  give  the 
courts  of  that  state  Jurisdiction  in  this  class 
of  cases  without  reference  to  the  residence 
or  domicile  of  the  parties  within  the  State. 
The  power  of  the  Legislature  to  do  this,  in 
the  absence  of  constitutional  restrictions,  is 
unquestioned. 

The  wisdom  of  the  Legislature  is  appar- 
ent in  this  particular  case.  It  appears  from 
the  evidence  that  the  petitioner  and  his  wife 
were  married  in  Clearfield  county,  the  home 
of  the  wife;  that  they  went  from  there  to 
Armstroug  county  and  thence  into  Jefferson 
county,  from  whence,  at  the  direction  of  peti- 
tioner, the  wife  returned  to  live  in  Clear- 
field county.  He  then  moved  into  Indiana 
county,  and  finally  went  from  that  county  to 
Eureka,  Nov.  •  It  also  sotisfactorily  appears 
that  before  leaving  Pennsylvania  he  visited 
her  at  Clearfield  county  on  several  occasions, 
and  they  stopped  together  at  a  hotel  in  that 
county  and  cohabited  as  husband  and  wife. 
Having  directed  her  to  go  Into  Clearfield 
county,  and  cohabiting  with  her  there,  it 
may  be  justly  remarked,  as  was  said  In  Com- 
monwealth v.  Tragle,  supra,  under  a  similar 
state  of  facts,  that  his  argument  here  against 
the  jurisdiction  of  the  court  of  that  county 
comes  with  bad  grace,  and  well  Illustrates 
the  wisdom  of  the  statute  in  allowing  the 


proceedings  to  be  Instituted  wherever  the  re- 
lief may  be  needed. 

It  is  ordered  that  petitioner  forthwith  sur- 
render himself  to  the  sheriff  of  Ormsby  coun- 
ty, state  of  Nevada,  to  be  delivered  into  the 
custody  of  the  duly  appointed  agent  of  One 
state  of  Pennsylvania  for  return  to  that 
state,  and  that  upon  compliance  wiOi  this 
order  his  ball  may  be  exonerated. 

GOI^MAN,  O.  X,  and  SANDERS,  J.,  ecu- 
cur. 


DIXON  T.  SECOND  JUDICIAT.  DIST. 
COURT  IN  AND  FOR  WASHOE 
COUNTY.     (No.  2370.) 

(Supreme  Court  of  Nevada.    Aug.  2,  1919.) 

1.  Cebtiobabi  9=960— DiUQEnoB  in  PaocrB- 
JNO  Recobd. 

Though  Rev.  Laws,  §  568G,  requires  derk 
of  court  to  return  transcript  with  writ  of  cer- 
tiorari where  writ  is  directed  to  the  court, 
prosecutor  of  writ  i8>  required  to  use  due  dil- 
igence in  having  complete  record  made  out,  and 
ou  his  failure  to  so  do  proceedings  will  be  dis- 
missed. 

2.  Cebtiobabi    «=a60— Diuqence    bt    Peti- 

TIOKEB— DiSUISSAX.    OF   PBOOEEDINOS. 

In  certiorari  proceedings  in  Supreme  Court 
against'  lower  court,  where  clerk  refused  to  an- 
nex transcript  to  writ  because  of  petitioner's 
failure  to  pay  fees,  court  will  not  dismiss  pro- 
ceedings on  ground  that  petitioner  failed  to  ex- 
ercise due  diligence  in  having  record  made  out, 
where  petitioner  acted  in  good  faith,  believing 
that  his  duty  ended  upon  issuance  of  writ,  and 
that  it  was  then  Supreme  Court's  duty  to  re- 
quire lower  court  and  clerk  to  return  writ 
with  transcript  under  Rev.  Laws,  {i  5686,  6687. 

3.  Cebtiobabi   «=s>48—Tbanscbift— Costs. 

Clerk  of  court  la  not  required  under  Rev. 
Laws,  I  5686,  to  annex  transcript  in  returning 
writ  of  certiorari  directed  to  the  court,  unless 
petitioner  in  serving  writ  upon  clerk  pays  the 
fees  prescribed  by  law  for  the  making  of  the 
transcript. 

4.  Cebtiobabi  €=>1— Natube  of  PBOcEBDmas. 

Proceedings  on  certiorari  are  of  appellate 
nature,  though  not  pursued  in  ordinary  and 
technical  form  of  appeal. 


Original  proceedings  In  certiorari  by  J.  B. 
Dixon  against  the  Second  Judicial  District 
Court  of  the  State  of  Nevada,  in  and  for  the 
County  of  Washoe.  Petitioner's  application 
for  process  compelling  the  making  and  cer- 
tification of  the  transcript  required  without 
the  payment  of  legal  fees  to  clerk  denied. 
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J.  B.  Dixon,  of  'Reno,  for  petitioner. 
Anthony  M.  Turano,  of  Reno,  for  respond- 
ent. 

SANDERS,  J.  A  writ  of  certiorari  Issned 
out  of  tbis  court,  directed  to  the  Second  Judi- 
cial district  court  of  the  state  of  Nevada,  In 
and  for  the  county  of  Washoe,  upon  the  veri- 
fied iietitlon,  duly  filed- herein,  of  J.  B.  Dixon, 
the  i)etltloner,  commanding  said  district 
court  to  certify  and  annex  to  the  said  writ 
a  transcript  of  the  record  and  proceedings 
In  that  certain  action  therein  pending,  where- 
in Miller  &  Mashburn  are  plaintiffs,  and  J. 
B.  Dixon  Is  defendant,  and  to  desist  from 
further  proceedings  in  said  action  until  the 
further  order  of  this  court 
.  E.  H.  Beemer,  the  clerk  of  the  respondent 
court,  being  the  o£9cer  upon  whom  the  law 
imposes  the  duty  to  return  with  the  writ 
the  transcript  required   (section  5686,   Rev 


Rev.  liaws.  Such  oflBcer  may  be  compelled 
summarily  to  make  a  return,  yet  it  is  incum- 
bent upon  the  prosecutor  of  the  writ  to  use 
due  diligence  in  having  a  complete  record 
made  out,  and  that  his  proceeding  will  be  dis- 
missed If  he  fails  to  nse  due  diligence  In 
the  prosecution  thereof.  I.  X.  L.  Lime  Oo. 
V.  Superior  Court,  143  Cal.  170,  76  Pac.  973. 
[2]  We  think  the  record  shows  satisfac- 
torily that  the  petitioner  in  good  falth>  was 
of  the  opinion  that  his  duty  ended  when  the 
writ  Issued, .and  that  It  then  became  a  mat- 
ter for  this  court  to  see  that  the  respond- 
ent and  the  said  clerk  performed  the  express 
and  unconditional  duty  enjoined  upon  them 
by  the  statute.  Sections  6686,  5687,  Rev. 
Laws.  We  therefore  decline  to  dismiss  the 
writ  ai>on  the  grounds  stated  in  the  motion. 
On  the  other  theory  of  the  case,  It  is  the 
contention  of  the  petitioner  that  the  affida- 
vits annexed  to  the  writ  are  no  answer  to  the 
Laws),  in  response  to  the  writ,  filed  his  affl-i'^'''t.  «nd  that  the  respondent  court,  through 


davit,  from  which  It  appears  that  at  the 
time  the  petitioner  served  upon  afiiant  the 
said  writ  be  demanded  of  the  petitioner  cer- 
tain fees  prescribed  by  law  for  making  the 
transcript;  that  the  petitioner  declined  and 
refused  to  pay  any  fees,  and  for  that  rea- 
son alone  the  affiant  states  be  did  not  return 
with  the  writ  the  transcript' required.  There 
is  also  appended  to  the  writ  the  affidavit  of 
Thomas  F.  Moran,  Judge  of  the  respondent 
court,  stating  that  he  directed  E.  H.  Beemer, 
the  clerk  of  his  court,  to  comply  with  the 
provisions  of  said  writ  upon  the  prepayment 
by  the  petitioner  of  the  fees  prescribed  by 
law  for  making  and  certifying  the  transcript 
required.  Thereafter,  upon  the  application 
of  the  petitioner,  supported  by  his  affidavit 
setting  forth  the  steps  taken  by  him  to  have 
a  full  and  complete  return  made  to  thQ 
writ,  this  conrt  made  an  order,  directed  to 
the  respondent  court,  to  show  cause,  on  a 
day  certain,  why  the  writ  should  not  be  re- 
turned as  directed.  The  respondent  has  not 
complied  with  the  order  to  show  cause,  but  it 
appears  tliat  E.  H.  Beemer,  clerk,  on  the 
day  fixed  for  the  return  of  the  order  to  show 
cause,  filed  a  supplemental  affidavit,  stating 
therein  that  the  petitioner  had  refused,  and 
continues  to  refuse,  to  pay  the  fees  which  he, 
the  said  clerk,  claims  he  was  compelled  by 
law  to  charge  and  collect  for  the  perform- 
ance of  the  service  required.  Prior  to  the 
issuance  of  the  said  show  cause  order,  the 
respondent  and  the  plaintiffs  in  the  action 
filed  a  motion  to  dismiss  the  writ,  upon  the 
ground  that  the  petitioner  bad  not  used  due 
diligence  In  having  a  transcript  of  the  pro- 
ceeding sought  to  be  reviewed  made  oat  and 
returned  with  the  writ. 

[1]  The  statute  requires  that,  when  a  writ 
of  certiorari  Is  directed  to  a  tribunal,  the 
clerk,  if  there  be  one,  shall  return  the  writ 
with  the  transcript  required.     Section  6686, 


Its  clerk,  should  be  compelled  by  an  order 
of  this  court  to  make  return  of  the  writ  as 
required^  by  law  without  prepayment  of  of- 
ficial fees  or  any  charge  demanded  of  him  by 
the  clerk  for  making  the  transcript  required. 
[S]  The  frequency  of  applications  to  this 
court  to  hear  and  correct  all  sorts  of  griev- 
ances held  against  inferior  courts  in  the 
trial  of  civil  actions  through  the  instm- 
mentallty  of  extraordinary  writs  has  grown 
burdensome.  We  now  are  asked  to  declare 
that  on  certiorari  official  fees  for  necessary 
services  to  be  performed  In  connection  with 
the  remedy  are  entirely  dispensed  with,  from 
the  fact  that  the  statute  is  silent  as  to  the 
matter  of  fees,  and  to  hold  that  the  party  in- 
voking the  remedy  Is  exempt  from  the  pay- 
ment of  fees  for  snch  services  as  must  be  per- 
formed in  order  that  the  record  to  be  reviewed 
may  be  placed  before  the  reviewing  tribunal. 
We  are  of  the  opinion  that  a  proceeding  on 
certiorari  occupies  no  different  position  In 
the  system  of  remedies  as  provided  by  law 
In  the  matter  of  official  fees  from  that  of 
any  other  civil  proceeding.  Certiorari  is  de- 
signed for  the  benefit  of  the  party  or  parties 
In  Interest  in  having  the  record  of  the  ac- 
tion reviewed.  By  Invoking  the  remedy  such 
persons  seek  to  maintain  a  private  right  or 
privilege  in  which  the  state,  the  county,  the 
people,  or  their  officials  have  no  Interest. 
Our  Legislature  has  seen  fit  to  provide  for 
and  to  establish  by  general  and  special  laws 
a  system  of  fixed  fees  to  be  charged  and  col- 
lected by  salaried  officials  for  their  services, 
and  such  officials  are  held  accountable  for 
their  refusal  or  neglect  to  charge  and  col- 
lect such  fees  except  where  they  are  waived 
by  statute.  These  fees  are  the  property  of 
the  state,  county  or  municipality,  as  the  case 
may  be,  and  must  be  paid  into  the  public 
treasury.  No  reason  is  apparent  why  the 
charges  Imposed  by  law  for  the  services  of 


Digitized  by 


Google 


314 


188  PACIFIC  RBPOETBB 


(N^T. 


state  and  county  officers,  rendered  for  th* 
benefit  of  private  parties  on  certiorari, 
should^  be  waived,  or  such  party  be  exempt 
from  tbeir  prepayment.  Had  gucb  been  the 
Intention  of  the  Legislature,  it  should  have 
been  so  expressed,  and  not  left  to  favor. 
The  fact  that  a  court  Is  the  only  real  party 
respondent  does  not  call  for  any  different 
conclusion.  Such  court  Is  not  a  party  defend- 
ant .  to  the  writ,  and  is  In  no  sense  an  ad- 
verse party  to  the  action.  It  Is  not  in  accord- 
ance with  our  sense  of  "propriety  or  expe- 
diency" that  a  trial  court  acts  under  the  peril 
of  being  charged  with  the  prepayment  of  of- 
ficial fees  If  It  errs  in  Its  Judgment  of  the 
rules  of  law,  and  it  would  be  unreasonable 
to  say  that  to  review  an  issue  of  law  the  par- 
ty In  interest  is  exempt  from  the  payment 
of  ofildal  fees  because  it  Is  an  issue  of  law 
that  Is  to  be  reviewed. 

[4]  Proceedings  upon  certiorari  are  of  ap- 
pellate nature,  though  not  pursued  in  ordina-, 
ry  and  technical  form  of  appeal  (Peacocis  v. 
Leonard,  8  Nev.  250),  and  no  cogent  reason 
is  suggested  why  a  different  rule  as  to  costs 
should  be  applied. 

The  question  here  presented  has  been  con- 
sidered in  all  its  phases  In  the  case  of  I.  X. 
L.  Lime  Co.  T.  Superior  Court,  supra.  As 
the  statute  in  California  with  reference  to 
writs  of  certiorari  is  the  same  as  that  of 
ours,  and  as  the  case  cited  was  decided  upon 
identically  the  same  state  of  facts  and  the 
same  question  involved,  we  adopt  the  rea- 
soning of  that  decision  and  apply  it  to  the 
case  at  bar.  But  the  petitioner  insists  that 
case  is  not  in  point  because  of  the  proviso 
contained  in  section'  2  of  an  act  regulating  the 
fees  and  compensation  of  the  county  clerls 
of  Washoe  county,  wherein  it  is  provided: 

"That  said  cleric  shall  neither  charge,  nor 
colloct  any  fees  for  services  by  him  rendered 
to  the  state  of  Nevada  or  the  county  of  Washoe, 
or  any  city  or  town  within  said  •  *  *  coun- 
ty, or  any  ofBcer  thereof,  in  his  official  capaci- 
ty."    Stats.  1017,  c  10. 

It  is  argued  that,  as  the  respondent  court 
is  a  part  of  the  state  government,  and  also 
a  part  of  the  government  of  Washoe  county, 
the  services  to  be  performed  by  the  clerk  are 
for  the  benefit  of  said  county.  There  is  noth- 
ing in  this  contention. 

We  hold  that  the  affidavits  annexed  to  the 
writ  show  a  legitimate  excuse  for  the  non- 
compliance with  the  writ,  and  that  the  ap- 
plication of  the  petitioner  for  process  com- 
pelling the  making  and  certification  of  the 
transcript  required  without  the  payment  of 
legal  fees  of  the  clerk  must  be  denied. 

It  is  so  ordered. 

COLEMAN,  C.  J.,  and  0UCKER,  J.,  concur. 


PERSHING  COUNTY  et  al.  ▼.  SIXTH  JU- 
DICIAL DIST.  COURT  et  al.  STATE  ex 
rel.  PERSHING  COUNTY  V.  EBERT  et  al. 
ODEN  V.  PETERSON  et  al.  (Nos.  2398. 
2397,  2401.) 

(Supreme  Court  of  Nevada.    Aug.  6,  1919.) 

1.  Appeai.    and    Ebbor    <S=3830(1>— Rbhsab- 

INGB. 

Rehearings  in  the  Supreme  Court  are  not 
granted  as  a  matter  of  right,  and  are  not  al- 
lowed for  the  purpose  of  reargumeut,  unless 
there  is  reasonable  probability  that  the  court 
may  have  arrived  at  an  erroneous  conclusion. 

2.  Counties    cS=s10  —  Change    of    Bound- 

ABIBS— CoNSOLinATION    OB   CBEATION. 

Unless  a  limitation  exists  in  the  Constitu- 
tion, the  power  of  the  Legislature  is  absolute, 
by  general  or  special  statutes,  to  provide  change 
of  boundaries,  division,  addition,  consolidation 
of  existing  counties,  or  the  creation  and  organ- 
ization of  new  counties. 

3.  Constitdtional  Law  €=!>68(1)— Division 
OB  Cbeation  op  New  Countv. 

The  whole  matter  of  the  division  of  coun- 
ties and  the  creation  of  new  ones  is  in  its  na- 
ture political,  and  not  judicial,  and  belongs 
wholly  to  the  legislative  department  of  the  gov- 
ernment. 

4.  Statutes  €=»174,  175  —  Refebenduk  — 
conbtbuction. 

In  construing  the  referendum  as  applied 
to  legislation  for  counties,  the  usual  rules  of 
construction  are  applicable;  the  thing  to  be 
sorght  being  the  thought  expressed. 

5.  Constitutional  Law  $s>92  —  Counties 
€=>2  —  Vested  Biohts  —  Boundabies  ok 
Counties— Rio&ts  of  Inhabitants. 

The  inhabitants  of  a  county  have  no  vested 
rights  as  for  as  the  boundaries  of  the  county  or 
the  extent  of  its  territory  are  concerned,  and 
.the  same  may  be  changed  without  tbeir  consent. 

On  rehearing.     Former  opinion   adhered 
i  to. 

For  former  opinion,  see  181  Pae  960. 

R.  M.  Hardy,  of  Lovelock,  and  Moore  & 
Mcintosh  and  Norcross,  Thatcher  &  Wood- 
burn,  all  of  Reno,  for  petitioners. 

Warren  &  Hawkins  and  Thomas  A.  Brand- 
on, all  of  Wlnnemucca  (Edward  F.  Tread- 
well,  of  San  Francisco,  Cal.,  of  counsel),  for 
respondents. 

SANDERS,  J.  [1]  Rehearings  are  not 
granted  as  a  matter  of  right  (Twaddle  v. 
Winters,  29  Nev.  108,  85  Pac.  280,  89  Pac.  289), 
and  are  not  allowed  for  the  purpose  of  reargu- 
ment,  unless  there  is  reasonable  probability 
that  the  court  may  have  arrived  at  an  errone- 
ous conclusion.  State  v.  Woodbury,  17  Nev. 
337,  30  Pac.  1006. 
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In  this  case  we  are  satisfied  that  the  opin- 
ion answers  satisfactorily  all  the  points 
raised  in  opposition  to  its  conclusions,  but, 
as  some  question  of  doubt  is  raised  as  to  the 
extent  to  which  the  decision  goes,  we  talje 
the  liberty  of  summarizing  for  the  benefit 
of  counsel  what  is  actually  decided: 

First.  A  county  Is  a  political  subdivision 
of  a  state,  through  which,  for  the  most  part, 
Its  sovereign  powers  are  exercised. 

Second.  The  law  creating  Pershing  county 
out  of  a  part  of  Humboldt  county  is,  as  a 
whole,  constitutional. 

Third.  That  the  said  law  Is  not  abridged, 
limited,  or  restricted  by  the  Initiative  or 
referendum  clause  of  our  Constitution,  and 
that  the  taking  effect  of  the  said  law  is  not 
thereby  suspended. 

Fourth.  That  the  completed  law  is  not 
local,  special,  and  municipal  legislation  with- 
in the  meaning  of  the  referendum  clause  of 
the  Constitution  that  reserves  to  the  qualified 
electors  of  a  specified  county  the  power 
to  approve  or  reject  at  the  polls  legislation 
of  every  character  in  or  for  such  specified 
county. 

In  arriving  at  these  conclusions  we  applied 
long-established  principles: 

[2]  First.  Unless  a  limitation  exists  In 
the  Constitution  of  a  state,  the  power  of  the 
lieglslature  is  absolute,  by  general  or  special 
statute,  to  provide  the  change  of  the  bounda- 
ries, the  division,  addition,  consolidation  of 
existing  counties,  or  the  creation  and  organ- 
ization of  new  counties.  This  doctrine  finds 
its  reason  in  the  "essential  nature  of  counties 
as  political  subdivisions  of  the  state  and 
.as  the  creatures  of  its  sovereign  will." 

[$]  Second.  The  whole  matter  of  the  di- 
vision of  counties  and  the  creation  of  new 
ones  is  in  its  nature  poliUcal,  and  not  judicial, 
and  belongs  wholly  to  the  legislative  de- 
partment of  the  government.  Riverside  Co. 
V.  San  Bernardino  Co.,  134  Cal.  520,  66  Pac. 
788. 

[4]  Third.  In  construing  the  referendum 
as  applied  to  legislation  for  counties,  we 
applied  the  usual  rules  of  construction  appli- 
cable to  the  construction  of  laws  enacted  in 
the  usual  way,  keeping  in  mind  that  "the 
thing  to  be  sought  is  the  thought  expressed" 
(State  V.  Doron,  5  Nev.  399),  and  that  It  was 
the  duty  of  this  court.  If  possible,  to  give  to 
the  language  of  the  measure  such  a  con- 
struction as  to  make  effective  the  reservation 
of  power  on  the  part  of  the  pec^le,  and  not 
to  presume  anything  from  Its  language  that 
would  negative  the  material  Inferences  that 
may  be  drawn  from  "the  people's  law"  (Me- 
Clure  V.  Nye,  22  Cal.  App.  248,  133  Pac.  1145; 
Hodges  V.  Dawdy,  104  Ark.  583,  149  S.  W. 
656). 

From  the  application  of  these  principles 
and  rules  of  construction  we  concluded  that 


the  statute  creating  Pershing  county  out  of 
the  territory  of  Humboldt  county  was,  as  a 
whole,  constitutional,  and  further  held  that 
such  act  was  not  of  the  class  of  legislation 
referred  to  and  embraced  by  the  referendum: 
hence  the  asserted  right  of  the  people  of 
Humboldt  county  to  veto  the  law  creating 
Pershing  county  by  their  ballots  became  a 
political  question,  and  this  court  was  wltii- 
out  authority  to  adjudge  matters  of  this  kind 
between  the  two  counties. 

Counsel  insist  that  the  broad  and  compre- 
hensive language  of  the  referendum  reserves 
to  the  people-of  a  county  the  right  to  deter- 
mine whether  the  act  creating  a  new  out  of 
the  old  should  become  operative.  The  prin- 
cipal argument  so  earnestly  advanced  in 
support  of  this  proposition  Is  that  it  Is  a 
"local  law"  wltliln  the  meaning  and  contem- 
plation of  the  provision  of  the  referendum 
as  applied  to  counties,  and  they  further  in- 
sist that  the  opinion  so  declared.  We  do  not 
recede  from  the  declaration  that  the  law  is 
"local"  legislation,  but  not  for  Humboldt 
county  within  the  meaning  of  the  word  "lo- 
cal" as  used  in  the  referendum.  The  act  is 
^local"  legislation,  for  the  reason  that  a  gen- 
eral law  could  not  be  made  applicable  to  such 
cases.    Evans  v.  Job,  8  Nev.  822. 

"It  is  not  denied  that  the  Legislatu're  has 
power  to  erect  a  county,  that  is.  to  define  its 
territorial  limits  and  boundaries  by  special  act. 
and  thereby  to  subdivide  one  or  more  old  coun- 
ties, because  it  is  said  such  action  is  clearly  a 
part  of  proper  legislative  power  not  prohibited, 
and  no  general  law  could  in  such  case  be  made 
applicable."    State  v.  Irwin,  5  Nev.  111. 

[8]  Neither  do  we  recede  from  the  decla- 
ration that  the  creation  of  a  new  county 
necessarily  affects  the  territory  out  of  which 
It  is  carved ;  but  It  does  not  follow  that  such 
a  law  affects  the  corporate  existence  of  the 
old,  its  government,  or  Its  status  as  a  polit- 
ical subdivision  of  the  state.  Neither  does 
it  destroy  or  impair  its  usefulness  as  a  com- 
ponent part  of  the  scheme  of  state  govern- 
ment. It  retains  all  its  power,  right,  duties, 
and  privileges,  and  remains  subject  to  all 
Its  duties  and  obligations  to  the  state,  and  is 
in  no  sense  affected,  injured,  or  damaged,  ex- 
cept that  its  dominion  and  control  is  reduced 
to  a  less  area  of  territory  than  that  formerly 
occupied,  to  which  its  inhabitants.  It  is  con- 
ceded, or  must  be  conceded,  have  no  vested 
right. 

Neither  do  we  recede  from  the  declaration 
made  in  the  opinion  (though  not  material  to 
the  Issue)  that.  It  any  one  be  entitled  to  vote 
on  the  proposition  whether  the  completed  act 
should  become  operative,  it  should  be  the 
people  of  Pershing  county.  On  them  especial- 
ly rest  the  privileges,  responsibilities,  and 
burdens  of  the  new  county.  People  v.  Kenne- 
dy, 207  N.  Y.  533, 101 N.  B.  442,  Ann.  Gas.  1914 


Digitized  by 


Google 


316 


183  PACIB<IC  KBPORTER 


(Nev. 


C,  616.  Bat  counsel  argue  that  this  reason- 
ing Is  Illogical,  because  Pershing  county  at 
the  time  the  officers  of  Humboldt  county 
called  an  election  had  not  been  created. 
If  this  be  so,  then  why  do  counsel  imp(»tune 
us  to  protect  the  political  rights  of  the 
people  of  Humboldt  county  to  determine 
whether  the  law  that  created  Pershing  county 
should  become  operative?  But  they  assert 
that,  conceding  it  to  be  a  completed  law, 
it  is  a  law  for  Humboldt  county.  If  this  be 
true,  we  apprehend  that  the  people  of  Per- 
shing county  would  be  here  protesting  with 
equal  earnestness  and  vigor  against  a  judi- 
cial recognition  of  such  a  law. 

We  are  Impressed  that  the  argument  of 
tlie  petitioner  is  but  a  play  on  words.  The 
language  of  the  referendum  construes  itself. 
"The  thing  to  he  sought  Is  the  thought  ex- 
pressed," The  primary  and  culminating 
thought  expressed  in  the  referendum  is  to 
reserve  to  the  people  of  a  county  the  right 
«f  referendum  of  legislation  of  every, charac- 
ter for  a  county ;  legislation  for  "each  county 
of  the  state— that  is,  an  estabUsbed  and  exist- 
ing county.  Its  language  clearly  shows  that 
the  people  regarded  counties  and  munldf- 
palities  as  being  distinct  and  ind^endent 
entities,  each  performing  its  duty  in  the 
scheme  of  government  to  the  pe<^le  It  serves. 
The  words  "in  or  for"  Indicate  two  sources 
of  legi^aticm  for  the  government  of  counties, 
that  originating  through  a  law-making  body 
within  the  county,  and  that  originating  in  a 
law-making  body  without  the  county.  Rose 
V.  Port  of  Portland,  82  Or.  541,  162  Pac. 
498. 

The  word  "for"  defines  and  limits  the 
character  of  such  legislation,  whether  it  em- 
'anates  from  within  or  without  the  county. 
Clearly  it  must  in  either  case  be  legislation 
"for"  the  county ;  that  la,  "with  respect  to," 
with  "regard  to^"  legislation  for  its  govern- 
ment and  exercise.  This  limitation  of  power 
furnishes  a  strong  argument  of  its  existence, 
and  involves  necessarily  the  exclusicm  of 
things  not  expressed.  The  people  themselves 
having  limited  their  power  to  affirm  or  re- 
ject legislation  "for"  a  county,  it  is  Impossible 
for  us  to  extend  its  meaning  to  include  leg- 
islation of  a  strictly  political  nature  and 
character  that  concerns  the  status  of  the 
county  as  a  political  subdivision  of  the  state, 
through  which  the  state,  for  the  most  part, 
exercises  its  governmental  powers;  legis- 
lation of  an  entirely  different  character  from 
that  of  "local"  legislation  as  used  in  the  ref- 
erendum. It  Is  fair  to  presume  that  the 
people  adopted  this  particular  measure,  in 
its  limited  form,  with  full  knowledge  of  the 
inherent  power  of  the  state  over  its  terri- 
tory and  the  recognized  mode  and  manner 
followed  and  pursued  by  the  state  with  ref- 
erence to  the  division  and  creation  of  coun- 
ties from  the  date  of  its  organization.     It 


Is  also  not  unfair  to  presume  that  the  people 
adopted  the  referendum  as  it  relates  to  coun- 
ties with  full  knowledge  that  the  framers 
of  the  Constitution  did  not  delegate  to  the 
Legislature  or  to  the  counties  of  the  state 
its  Inherent  power  in  the  matter  of  the  di- 
visions and  creaticm  of  new  counties,  and 
that  the  Legislature  derives  its  power  and 
control  over  territory  i  of  the  state,  not 
through  the  organized  law,  but  from  the 
character  and  nature  of  our  form  of  govern- 
ment. 

In  the  absence  of  clear,  explicit,  and 
unmistakable  language  to  show  that  the 
people  reserved  to  themselves  the  power  to 
divide  counties  and  establish  new  ones,  to- 
gether vrtth  the  power  to  veto  such  laws  when 
duly  enacted  by  the  Legislature,  we,  decline 
to  announce  a  principle  that  would  tend  to  un- 
dermine what  we  consider  to  be  a  power  in- 
herent in  a  state. 

In  the  case  of  Gibson  t.  Mason,  5  Nev. 
283,  there  is  an  exhaustive  and  able  discus- 
sion of  the  sovereignty  of  tlie  state  as  against 
the  sovereignty  of  the  people.  It  is  therein 
announced  that  an  act  of  the  Legislature 
made  dependent  upon  the  people's  votes  or 
approval  is  utterly  void.  This  doctrine  has 
been  superseded  hy  the  referendum  clause 
of  the  Constitution.  It  is  now  held,  and  the 
law  is  so  familiar  as  to  render  any  review 
unnecessary,  that  the  Legislature  may  dele- 
gate to  municipalities  and  restricted  locali- 
ties the  right  to  determine  whether  they  will 
act  under  or  take  advantage  of  statutes  per- 
taining to  such  subjects  as  municipal  gov- 
ernment and  excise.  People  v.  Kennedy, 
supra. 

As  stated  in  the  (pinion,  we  are  not  con- 
cerned with  the  wisdom  or  policy  of  the  leg- 
islative act  in  question.  The  Legislature 
had  the  power  to  give  to  electors  of  the  en- 
tire county  of  Humboldt  the  right  of  refer- 
endum. And  the  people  themselves,  when 
they  adopted  the  initiative  and  referendum, 
had  they  so  desired,-  could  have  reserved  to 
themselves  the  option  to  adopt  or  reject 
legislation  of  the  character  here  in  ques- 
tion. But  these  are  matters  for  the  Legis- 
lature and  the  people  to  deal  with,  and  not 
courts. 

The  petition  for  rehearing  is  denied. 

DUCKBR,  J.,  concurs. 


COLEMAN,  C.  J.  (concurring).  I  concur 
In  the  opinion  of  Mr.  Justice  SANDERS. 
Two  purposes  were  sought  to  be  accomplish- 
ed by  the  act  attacked  in  these  proceedings. 
The  first  was  to  create  Pershing  county,  end 
the  second  to  provide  the  necessary  organi- 
zation for  the  government  thereof.  Had  an 
independent  act  been  passed  creating  Per- 
shing county,  which  might  have  been  done^ 
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as  was  held  In  Leake  t.  Blasdel,  0  Ney.  40. 
and  leaving  to  a  separate  and  distinct  bill 
tbe  providing  for  its  government,  I  am  un- 
able to  see  bow  it  could  be  contended  that 
such  an  act  creating  Pershing  county  would  be 
such  "local,  special  and  municipal  legislation 
•  *  •  in  arid  for"  Humboldt  county  as  was 
contemplated  by  the  constitutional  amend- 
ment in  question.  In  fact,  tbe  very  argument 
made  by  counsel  for  respondent  is  inconsist- 
ent with  any  other  conclusion.  They  in- 
sist that  the  act  creating  Pershing  county 
is  within  itself  a  dismemberment  of  Hum- 
boldt county.  How,  then,  can  it  be  said  on 
the  other  hand  that  it  is  an  act  "in  and  for" 
Humboldt  county?  Their  argument  Is  not 
only  inconsistent  with  the  conclusions  they 
seelc  to  have  us  arrive  at,  but  shows  con- 
clusively the  weakness  of  their  position. 
There  is  a  great  difference  between  the  crea- 
tion of  a  new  county  and  legislating  for  one 
already  in  existence,  and  such  is  the  chief 
distinction  between  tbe  case  before  us  and 
the  one  contended  for  by  counsel  for  Hum- 
boldt county.  This  being  true,  the  mere  fact 
that  the  act  In  question  contains  proyisious 
creating  Pershing  county,  and  also  provi- 
sions incident  to  tbe  creation  of  that  county 
and  providing  for  the  government  thereof, 
does  not  change  the  situation  In  the  least 


HII/TON  V.  SECOND  JUDICIAL  DISTRICT 
COURT  IN  AND  FOR  WASHOE  COUN- 
TY et  al.    (No.  2387.)* 

(Supreme  Court  of  Nevada.     July  81,  1919.) 

1.  Pleading   €=s>148  —  Cboss-Complaimt  — 
Mattkbb  Alleged  iir  Complaint. 

If  an  averment  of  marriage  and  residence 
are  necessary  and  indispensable  facts  to  be 
stated  in  a  complaint  for  support  and  main- 
tenance, they  are  equally  so  in  a  cross-complaint 
in  a  divorce  action,  regardless  of  the  fact,  that 
the  plaintiff  has-  alleged  that  there  was  a  mar- 
riage and  that  tbe  parties  resided  in  the  state. 

2.  Husband  and  Wife   «=»285%  —  Suppobt 
AND  Maintenance. 

A  wife  may  maintain  an  action  against  her 
husband  for  support  and  maintenance  without 
applying  for  divorce,  under  St.  1913,  c.  97. 

3.  Husband  and  Wira    €=>297  —  Mainte- 
nance. 

To  entitle  a  wife  to  recover  in  an  action  un- 
der St.  1913,  p.  120,  for  support  and  mainte- 
nance, without  applying  for  divorce,  it  is  in- 
cumbent upon  her  to  make  a  showing  of  the 
marriage  relation,  her  needs,  and  the  ability 
of  her  husband,  as  in  a  suit  for  divorce. 

4.  Husband   and   Wife    €=»285%— SuIppobt 
and  Maintenance— Statute. 

The  object  of  St.  1913,  c.  07,  giving  wife 
right  of  action  against  husband  for  support  and 


maintenance  without  applying  for  a  divorce,  is 
to  give  the  wife  a  sure  and  speedy  remedy 
through  an  independent  action  when  she  has 
any  cause  of  action  for  divorce  against  her  hus- 
band, or  when  he  has  deserted  her  for  a  period 
of  ninety  days,  and,  being  remedial,  must  be 
liberally  construed  with  a  view  to  promote  its 
object,  the  jurisdiction  of  the  court  being  neither 
limited  nor  restricted. 

6.  Husband  and  Wife  «=»2S9  —  Suppobt 
and  Maintenance— Residence. 
The  requirement  as  to  residence  in  section  7 
of  St  1913,  c.  97,  giting  wife  right  of  action 
against  husband  for  support  and  maintenance 
without  applying  for  a  divorce,  relates  to  the 
venue  of  the  action  and  not  to  jurisdiction  of 
the  parties,  and  such  residence  need  be  such 
only  that  an  ordinary  action  could  be  main- 
tnined  by  her  according  to  the  statute  regulating 
the  venue  of  civil  action,  so  enlarged  as  to  per- 
mit her  to  sue  in  the  county  where  the  hus- 
band may  be  found. 

6.  Cebtiobabi     «=328(2)  —  Gbounds  —  Eb- 

BOBS.  ^ 
A  claim  that  a  court  erred  in  determining 
that  a  wife's  cause  of  action  for  support  and 
maintenance  was  brought  within  St  1913,  c. 
97,  was  not  a  daim  that  the  court  exceeded  its 
jurisdiction,  so,  as  to  be  reviewable  on  certiorari. 

7.  Cebtiobari    <S=37,  46  —  When  Issues  — 
Necessabt  Pabttes. 

In  the  exerdse  of  its  discretion  the  Supreme 
Conrt  may  issue,  under  Rev.  Laws,  (  6685,  a 
writ  of  certiorari  to  review  an  action  of  a  dis- 
trict court  without  notice  to  the  adverse  party, 
but  the  Supreme  Court  should  not  be  asked,  in 
such  a  proceeding,  to  aimul  a  judgment' grant- 
ing support  and  maintenance  to  a  wife,  where 
the  adverse  party  is  not  made  a  party  to  the 
application  for  the  writ 

8.  Cebtiobabi    «=>46  —  Action  of  Coubt  — 
Duty  to  Aid  Appellate  Coubt. 

On  certiorari  to  review  the  action  of  the 
district  court,  the  latter  should  not  place  itself 
in  the  position  of  adverse  party,  as  if  it  had 
some  personal  interest  in  sustaining  its  judg- 
ment, or  throw  obstacles  in  the  way  to  prevent 
a  review  of  its  proceedings,  as  by  failing  to  give 
notice  to  adverse  party  of  proceedings. 
Coleman,  C.  J.,  dissenting. 

Application  by  Albert  B.  Hilton  for  certio- 
rari to  review  an  action  of  tbe  Second  Judi- 
cial District  Ck>urt  of  the  State  of  Nevada, 
in  and  for  tbe  County  of  Washoe,  and  Thom- 
as F.  Moran,  Judge  thereof.    Writ  dismissed. 

Piatt  &  Sanford,  of  Carson  City,  for  pe- 
titioner. 

Norcross,  ThatcAer  &  Woodbum,  of  Reno, 
for  respondent. 

SANDERS,  J.  ^  Upon  the  application  of 
Albert  B,  Hilton,^  in  the  form  of  a  verified 
petition,  this  court,  without  requiring  notice 
of  the  application  to  be  given  the  adverse 
party  or  an  order  to  show  cause,  Issued  a 
writ  of  certiorari. 


Cs»For  other  cases  see  same  topic  and  KEY-NUMBEB  In  all  Ke7-Nambered  Digests  and  Indexes 
'Rehearing  denied  November  8,  1919. 
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The  facts  In  brief  are  as  follows: 
Albert  B.  Hilton  commenced  an  action  for 
an  absolute  divorce  against  bis  wife,  Kath- 
erlne  C.  Hilton,  in  the  above-named  respond- 
ent court,  upon  the  grounds  of  cruelty  and 
desertion.  The  defendant  wife,  after  deny- 
ing all  the  allegations  of  the  complaint,  ex- 
cept the  averment  of  the  residence  of  the 
plaintiff  and  the  marriage  relation  of  the 
parties,  proceeded  as  follows:  "For  a  fur- 
ther answer  and  defense  and  for  a  cross- 
complaint  defendant  alleges,"  and  then  pro- 
ceeds to  charge  the  plaintiff  with  specific 
acts  of  cruelty,  in  violation  of  his  marital 
obligation,  and  that  for  a  period  of  more 
than  12  months  prior  to  the  filing  of  her 
cross-complaint  the  plaintiff  willfully  and 
without  cause  and  against  the  will  of  the 
defendant  deserted  the  defendant,  and  that 
such  desertion  has  ever  since  so  willfully 
continued  and  is  now  continuing.  It  then 
goes  on  to  state  the  plaintiff's  ability,  his 
spendthrift  habits,  and  alleges  that  If  the 
plaintiff  Is  not  compelled  to  make  a  reason- 
able settlement  upon  the  defendant  she  will 
be  left  without  adequate  means  of  support, 
and  particularly  means  of  snpport  in  the 
way  in  which  defendant  has  been  accustom- 
ed, and  concludes  with  the  prayer  that  plain- 
tiff take  nothing  by  reason  of  his  action  for 
divorce ;  that  defendant  have  a  Judgment  and 
decree  against  plaintiff  for  her  permanent 
support  and  maintenance,  and  other  relief! 
Upon  the  trial  of  these  Issues  before  the 
court,  and  without  objection  to  the  pleadings 
on  the  part  of  either  of  the  jiartles  to  their 
legal  suflSclency,  the  court  rendered  its  de- 
cree in  favor  of  the  defendant  wife  and 
against  the  plaintiff  husband,  and  adjudged 
and  ordered  that  he  pay  to  the  defendant, 
until  the  further  order  of  the  court,  as  and 
for  her  permanent  support  and  maintenance, 
the  sum  of  $600  per  month.  No  appeal  was 
taken  from  this  judgment  and  decree. 

[1]  The  petitioner  asks  by  this  proceed- 
ing that  the  decree  rendered  against  him  be 
annulled,  upon  the  ground  that  the  court  was 
withdut  jurisdiction  of  the  subject-matter 
and  of  the  parties,  in  that  the  cross-com- 
plaint contains  no  averment  of  marriage  or 
residence,  or  that  the  defendant  was  a  resi- 
dent within  the  county  in  which  her  cross- 
action  was  filed.  Counsel  for  respondent, 
who  are  in  fact  attorneys  for  defendant,  in- 
sist that  ns  the  defendant  was  brought  with- 
in the  jurisdiction  of  the  court  by  the  plain- 
tiff's action  for  dlvoree,  and  having  gone  to 
trial  upon  the  issues  joined  without  objec- 
tion to  the  pleading,  he  is  In  no  position 
to  complain  or  to  say  that  the  court  was 
without  jurisdiction  of  the  subject-matter 
and  of  the  parties.  Ordinarily  this  is  true, 
but  if  the  averment  of  marriage  and  resi- 
dence are  necessary  and  Indispensable  facts 
to  be  stated  in  a  complaint  for  support  and 
maintenance,  they  are  equally  so  in  a  cross- 


complaint  In  a  divorce  action.  The  rule  Is 
elementary  that  a  defendant  claiming  affirm- 
ative relief  must  plead  as  fully  as  if  he  were 

plaintiff.    Dixon  v.  Pruett,  42  Nev.  ,  177 

Pac.  11;  Bose  v.  Treadway,  4  Nev.  455,  97 
Am.  Dec.  546. 

[21  Whatever  be  the  rule.  In  the  absence 
of  a  statute,  district  courts  are,  by  statute 
in  this  state,  given  'jurisdiction  over  the  sub- 
ject-matter and  of  the  parties  to  an  action 
brought  by  the  wife  against  her  husband 
for  support  and  maintenance  without  her 
applying  for  a  divorce.  Stats.  1913,  p.  120. 
,  [3]  There  Is  no  doubt  that  to  entitle  the 
plaintiff  to  recover  In  such  action  It  is  In- 
cumbent upon  her  to  make  a  showing 
of  the  marriage  relation,  her  needs,  and  the 
ability  of  her  husband,  as  In  a  suit  for  di- 
vorce.   Nelson  on  Divorce,  {  1003. 

The  cross-complaint  shows  satisfactorily 
these  facts  without  reference  to  the  other 
pleadings  In  the  case.  Furthermore,  it  is 
obvious  from  the  record  that  the  objection 
to  the  pleading  on  this  ground  Is  more  tech- 
nical than  real  or  meritorious,  but  the 
point — that  the  cross-complaint  contains  no 
averment  of  the  residence  of  the  parties 
within  the  Jurisdiction  of  the  court — Is  one 
of  first  Impression  and  is  worthy  of  further 
discussion. 

Coulthurst  v.  Coulthurst,  68  Col.  239,  is 
cited  by  counsel  for  petitioner  In  support  of 
the  proposition  that  in  this  state  the  cross- 
complainant  in  a  divorce  suit  must  plead 
residence.  The  case  Is  not  in  point.  The 
defendant's  case  Is  not  a  cross-action  for  di- 
vorce, as  in  the  case  cited,  but  is  a  cross- 
action  for  supi>ort  and  maintenance  without 
divorce. 

In  the  case  of  Hardy  v.  Hardy,  97  Cal.  125. 
31  Pac.  906,  it  Is  held  that  "the  right  of  the 
wife  to  maintain  an  action  for  support  and 
maintenance  Is  Independent  of  the  right  to 
maintain  an  action  for  divorce,  and,  being 
based  upon  the  obligation  of  the  husband  to 
support  the  wife,  may  be  instituted  at  any 
time  after  his  desertion  of  her  when  he  falls 
to  give  such  support.  This  is  true  of  our 
statute. 

Section  1  of  the  act  provides : 

"When  the  wife  bag  any  cause  of  action  for 
divorce  against  her  husband,  or  when  she  has 
been  deserted  by  him  and  such  desertion  has 
continued  for  the  space  of  ninety  days,  she 
may,  without  applying  for  a  divorce,  maintain 
in  the  district  court,  an  action  against  her  hus- 
Imnd  for  permanent  support  and  maintenance 
of  herself  or  of  herself  and  of  her  child  or  chil- 
dren." X 

[4]  The  object  of  the  statute  Is  to  give 
to  the  wife  a  sure  and  speedy  remedy 
through  an  independent  action  when  she  has 
any  cause  of  -action  for  divorce  against  her 
husband,  or  when  he  has  deserted  her  for 
a  period  of  90  days.  The  Jurisdiction  of 
the  court  Is  neither  limited  nor  restricted. 
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The  statnte  Is-  remedial,  and  mnst  be  liber- 
ally construed  with  a  view  to  promote  'its 
object.  It  affords  a  remedy  not  heretofore 
given  a  wife  to  enforce  the  performance  of 
a  duty  without  resorting  to  a  divorce  action. 
Section  7  of  the  act  provides: 

"In  all  cases  commenced  heremider,  the  pro- 
ce^ings  and  practice  shall  be  the  same,  as 
nearlj;  as  may  be,  as  is  now  or  hereafter  may 
be  provided  in  actions  for  divorce;  and  suit 
may  be  brought,  at  the  option  of  the  wife,  ei- 
ther in  the  county  in  which  the  wife  shall  re- 
side, at  the  time  the  suit  is  commenced,  or  in 
the  county  in  which  the  husband  may  be  found." 


the  statute  is  a  question  concerning  which 
we  do  not  express  an  opinion. 

[I]  It  is  further  insisted  by  counsel  for 
petitioner  that  the  court  erred  in  determin- 
ing that  the  defendant's  cause  of  action  for 
support  and  maintenance  was  brought  within 
the  statute.  Stats.  1913,  p.  120.  If  this  be 
error,  it  was  not  an*  excess  of  Jurisdiction, 
and  may  be  corrected  by  the  usual  mode  for 
the  correction  of  errors.  Wilson  v.  Morse, 
25  Nev.  376,  60  Pac.  832. 

[7]  We  do  not  commend  the  practice  adopt- 
ed in  this  case  by  either  of  the  parUes.  The 
writ  issued  is  irregular  in  form;  it  is  di- 
rected to  both  the  court  and  the  judge  there- 
of;  the  latter  is  commanded. by  the  writ  to 
show  cause  why  the  relief  prayed  for  by  the 
petitioner  should  not  be  granted.  The  re- 
lief demanded  Is  that  the  Judgment  be  an- 
nulled. The  parties  to  the  Judgment  are 
the  only  persons  interested  in  the  question 
of  its  validity.  We  concede  that  in  this 
case  the  writ  should  not  have  issued  with- 
out notice  to  the  adverse  party,  for  the  rea- 
son, not  as  contended  by  counsel  for  respond- 
ent that  she  is  a  necessary  party,  but  be- 
cause should  this  court  annul  the  judgment 
rendered  by  the  respondent  it  would  not  bind 
the  defendant  unless  she  had  her  day  in  court 
on  the  bearing  of  the  certiorari.  Wilson  v. 
Morse,  supra;  Pollock  v.  Cummings,  38  Cal. 
685;  Fraser  v.  Freelon,  63  Cal.  645.  But 
the  failure  of  the  petitioner  to  make  the  de- 
fendant in  the  action  a  party  to  the  appli- 
cation for  the  writ,  or  the  failure  of  this 
court  to  give  to  her  notice  of  the  application, 
,  furnishes  no  ground  under  our  statute  for 
quashing  the  writ. .  The  respondent  tribunal 
Is  the  real  party  respondent  to  a  writ  of 
certiorari  (section  5686,  Bev.  Laws),  although 
other  parties  might  appear  to  maintain  or 
object)  to  the  proceedings  and  be  subject  to 
costs  (Bailey  on  Juris.  S  434a).  This,  how- 
ever, is  a  matter  entirely  within  the  dis- 
cretion of  the  court.  In  the  exercise  of  our 
discretion  we  are  empowered  to  issue  the 
writ  even  without  notice  to  the  adverse  par- 
ty.   Section  5685,  Rev.  Laws. 

[8]  The  procedure  adopted  by  counsel  for 
respondent  places  the  respondent  court  In 
the  position  of   an   adverse  party   as  If  It 


the  Iiusband  may  he  found.  The  record 
shows  affirmatively  that  the  plaintiff  hus- 
band was  found  within  the  jurisdiction  of 
the  court  when  her  cross-action  was  filed, 
and  that  he  was  an  actual  bona  flde  resident 
In  the  county  where  found.  This  being  true, 
the  court  acquired  jurisdiction  of  the  par- 
ties, and  having  Jurisdiction  of  the  subject- 
matter  of  the  action,  the  Judgment  sought 
to  be  annulled  by  this  proceeding  will  not 
be  disturbed. 

Whether  or  not  a  nonresident  .wife  may 
maintain  an  action  against  a  nonresident 
husband  for  support  and  maintenance  under 


[6]  If  we  clearly  Interpret  the  position 
taken  by  counsel  for  the  petitioner,  it  is  their 
contention  that  before  the  wife  may  exer- 
cise the  option  granted  her  by  the  statnte 
she  must  allege  In  her  complai^^t  that  she 
was  a  resident  within  the  county  In  which 
her  action  .was  commenced.  We  are  of  the 
opinion  that  the  requirement  as  to  residence 
relates  to  the  venue  of  the  action,  and  not 
to  Jurisdiction  of  the  parties.  The  section 
provides  that  she  can  bring  her  suit  either 
in  the  county  in  which  she  shall  reside  or  In 
the  county  In  which  the  husband  may  be 
found.  If  the  word  "residence,"  as  here 
used,  be  intended  as  a  prerequisite  condition 
to  her  right  to  maintain  her  action,  ve  ap- 
prehend that  the  Legislature  would  have 
manifested  its  intent  in  more  direct  terms. 
It  cannot  be  successfully  urged,'  though  it 
is  strongly  intimated  by  counsel  for  i>etition- 
er,  that  "residence,"  as  employed  in  the  sec- 
tion, must  be  extended  to  mean  the  period  of 
residence  as  Is  required  In  divorce  actions. 
If  this  be  true,  a  derelict  husband  could 
defeat  the  object  of  the  statute  by  placing 
himself  and  his  property  beyond  the  Juris- 
diction of  the  court  before  the  statutory  pe- 
riod of  residence  of  six  months  had  run. 
The  statute  places  no  such  limitation  upon 
the  wife's  right  to  maintain  her  suit  The 
statute  was  designed  to  Incorporate  such  ac- 
tion into  the  system  of  remedies  in  use  In 
this  state.  Her  residence  need  be  such  only 
tiiat  an  ordinary  actl6n  could  be  maintained 
by  her  according  to  the  statute  regulating 
the  venue  of  civil  actions,  so  enlarged  as 
to  permit  her  to  sue  in  the  «ounty  where  Lhad  some  personal  Interest  in  sustaining  its 


Judgment.  It  is  commendable  in  respondent 
tribunals  to  at  all  times  protect  their  Juris- 
diction, but  in  so  doing  they  are  not  author- 
ized to  challenge  the  jurisdiction  of  their 
superior,  or  throw  obstacles  In  the  way  to 
prevent  a  review  of  their  proceedings.  The 
respondent  is  truly  interested  In  seeing  that 
it  may  not  be  shorn  of  its  power,  if  not  by 
collusion,  yet  by  the  failure  to  have  the  ques- 
tion of  its  jurisdiction  presented  as  forcibly 
as  It  might  be  presented.  Sharp  v.  Miller, 
54  Cal.  329  (concurring  opinion).  We  wel- 
come this  practice,  but  do  not  sanction  Its 
being  used  to  defeat  the  purpose  of  the  writ. 
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Elntertalnlng  the  views  as  hereinabove  ex- 
pressed, .we  conclude  that  the  writ  should 
be  dismissed. 

It  is  so  ordered. 

DUCKBR,  J.,  concurs. 

COLEMAN,  C.  J.  (dissenting).  I  dissent 
from  the  conclusion  reached  by  my  learned 
Associates  as  to  the  sufficiency  of  the  cross- 
coipplaint.  The  only  allusion  In  the  cross- 
complaint  to  a  marriage  between  plaintiff 
and  defendant  Is  found  in  a  paragraph  which 
reads: 

"That  since  Ijhe  marriage  of  plaintiff  and  de- 
fendant, plaintiff  has  treated  defendant  with 
extreme  cruelty,  and  defendant  cites  the  fol- 
lowing specific  instances  of  such  cruelty.  •  »  •  " 

■Whatever  may  be  the  practice  in  other 
states,  section  110  of  our  Civil  Practice  Act 
(B.  Ih  i  5052)  provides  for  the  filing  of  a 
cross-complaint.  The  facts  must  be  stated 
In  the  cross-complaint  as  fully  as  in  the  com- 
plaint The  general  rule  as  to  the  require- 
ments of  a  cross-complaint  Is  stated  in  6 
Ency.  PI.  &  Pr.  at  page  680,  as  follows : 

"A  croas-complaint.  like  an  original  complaint, 
must  state  facts  sufficient  to  entitle  the  pleader 
to  affirmative  relief,  and  it  cannot  be  helped  out 
by  the  averments  of  any  of  the  other  pleadings 
in  the  action;  it  must  itself  contain  all  the  re- 
quired facts"  (citing  numerous  authorities). 

In  CoUlns  V.  BarUett,  44  Cal.  871,  it  is 
said: 

"In  considering  the  cross-complaint,  we  have 
accepted  as  true  all  its  allegations,  but  the 
agreed  statement  of  facts  and  the  finding  have 
not  been  considered  in  connection  with  the 
cross-complaint,  for  they  cannot  be  regarded  as 
adding  thereto  any  further  fact.  The  cross- 
complaint  must  fall  unless  it  is  sustainable  on 
its  own  allegations  of  fact." 

In  Conger  v.  Miller,  104  Ind.  682,  4  N.  E. 
300,  it  is  said : 

"A  croes-complaint,  like  a  complaint,  must  be 
good  within  and  of  itself,  without  aid  from  oth- 
w  pleadings  in  the  cause"  (citing  Campbell  v. 
Routt,  42  Ind.  410;  Masters  v.  Beckett,  83 
Ind.  595 ;    Ewing  v.  Patterson,  35  Ind.  326). 

In  Coulthurst  v.  Coulthurst,  58  Cal.  239, 
which  was  an  action  for  a  divorce,  wherein 
the  defendant  filed  a  cross-complaint  praying 
for  divorce,  in  which  there  was  no  allegation 
of  marriage  or  residence,  the  cour^  said : 

"It  is  claimed  on  this  appeal  that  the  defend- 
ant's cross-complaint  was  totally  defective,  for 
the  reason  that  it  contained  no  averment  of 
marriage,  or  residence  for  the  period  of  six 
months  within  the  state.  It  is  well  settled  that 
both  of  these  facts  are  necessary  and  indispen- 
sable in  a  complaint  for  a  divorce,  and  the 
only  question  is,  are  they  equally  essential  in 
a  cross-complaint?  [The  court  here  quotes  as 
above  from  Collins  v.  Bartlett,  44  Cal.  371.] 
•  •  •  And  in  the  case  of  Kreichbaum  v.  Mel- 
ton, 49  Cal.  55,  the  court  holds  that :  'A  cross- 
complaint  must  state  facts  sufficient  to  entitle 


the  pleader  to  affirmative  relief;  and  it  cannot 
be  helped  out  by  the  averments  of  any  of  the 
other  pleadings  in  the  action,  like  a  complaint, 
it  must  itself  contain  all  the  requisite  facts.' 
See,  also,  Haskell  v.  Haskell,  54  Oal.  262. 

"Applying  the  prindples  laid  down  in  the 
above  cases  to  the  defendant's  cross-complaint, 
it  is  very  obvious  that  it  was  materially  defec- 
tive as  a  pleading,  and  did  not  entitle  defend^t 
to  the  relief  granted  by  the  court." 

I  am  unable  to  find  any  case  laying  down 
a  different  rule,  where  the  civil  practice  act 
of  the  state  provides  for  a  cross-complaint, 
as  does  ours.  It  matters  not  what  the  rea- 
son for  such  a  rule  may  be,  so  long  as  it 
exists,  and  of  its  existence  there  can  be  no 
doubt.  In  the  prevailing  opinicm,  Nelson 
on  Divorce  Is  cited  as  sustaining  the  doctrine 
that  the  marriage  relation  must  be  shown 
In  an  action  growing  out  of  the  relationship. 
If  it  must  be  shown  it  must  also  be  pleaded. 
The  allegation  quoted  from  the  cross-com- 
plaint is  a  statement  based  upon  a  mere  as- 
sumption of  marriage.     It  does  not  suffice. 

I  express  no  opinion  as  to  the  other  -ques- 
tions discussed. 


SMART  ▼.  OEEGON  SHORT  MNE  R.  CO. 
(No.  3323.) 

(Supreme  Court  of  Utah.     July  8,  1919.) 

1.  Carbiebs  <&=>215(2)  —  Cabbiaok  of  I<ivk 
Stock— NpQLiGENCB—DBi.AT. 

If  at  the  time  of  unloading  sheep  there  was 
an  unreasonable  delay  by  the  acts  of  defendant 
carrier,  it  was  liable  if  damage  resulted  from 
such  negligence,  when  the  sheep  were  unloaded 
too  late  in  the  day  and  so  were  chilled ;  it 
having  been  its  duty  to  place  the  cars  in  proper 
position  for  unloading  with  reasonable  prompt- 
ness. 

2.  Cabbikbs  >8=s>228CU— Oabbiaoe  of  Livb 
Stock— Action  fob  iNJxrBiES  —  Bubdkn  of 
Pboof. 

Sheep  shipped  over  the  line  of  defendant 
carrier  having  arrived  at  destination  in  good 
condition,  and  having  been  in  good  condition 
when  unloaded,  the  burden  of  proof,  on  the 
charge  that  there  was  unreasonable  delay  in 
putting  the  cars  in  position  for  unloading,  so 
that  the  sheep  were  unloaded  too  late  in  the 
day  and  were  chilled,  was  on  plaintiff  shipper. 

3.  Cakbiebs  ®=»228(1)  —  Cabbiaqb  of  liivi 
Stock  —  Pboximato  Oausx  —  Btjbden  of 
Proof. 

In  an  action  against  a  carrier  for  damages 
to  sheep  from  delay  In  placing  cars  in  position 
for  unloading,  the  burden  was  on  shipper  to 
prove  the  carrier's  negligence  in  delaying  the 
unloading  too  late  in  the  day,  so  that  the  sheep 
were  chilled,  was  the  proximate  cause  of  their 
loss. 

4.  Cabbiebs  €=3228(5)  —  Cabbiaqb  of  Livk 
Stock— Neguoence  —  Pboximate  Cau^ — 
Evidence. 

In  an  action  against  a  carrier  of  sheep  for 
injuries  from  delay  in  placing  the  cars  in  i>osi- 


sFor  other  cases  see  same  topic  and  KUY  NUMBER  In  all  Key-Numbered  Digests  and  Indexm 


Digitized  by 


Google 


Otah) 


SMART  v.  OBEOOK 

(itl 


tion  for  onkMding,  lo  that  the  sheep  were  chill- 
ed, evidence  held  insufficient  to  show  negli- 
gence of  the  carrier,  and  to  show  that  any  neg- 
ligence was  the  proximate  cause  of  the  damage. 

Appeal  from  District  Ck>iirt,  Cache  Gonnty; 
J.  D.  CaU,  Judge. 

Action  by  L.  S.  Smart  against  the  Oregon 
Short  Line  Railroad  Company,  a  corporation. 
From  Judgment  of  nonsuit,  plaintiff  appeals. 
Afflnned. 

WaUers  ft  Harris,  of  Logan,  for  appellant 
George  H.  Smith  and  J.  V.  Lyle,  both  of 
Salt  Lake  City,  for  req^ondent. 

WEBER,  J.  On  June  1,  1917,  plaintiff  ar- 
ranged with  defendant  to  ship  a  band  of 
sheep  from  Pioneer,  a  station  on  one  of  de> 
fendant's  branch  lines  in  Idaho,  to  Gavlnaugh, 
a  station  on  the  main  line  of  defendant  in 
that  state.  The  sheep  were  loaded  in  20 
cars  at  Pioneer  the  next  day,  and  the  ship- 
ment of  sbeep,  together  wifb  a  carload  of 
borses,  left  at  about  5  p.  m.,  arriving  at  the 
place  of  destination  at  noon  on  June  3,  1917, 
the  distance  being  about  200  miles.  At 
Cavlnaugh  there  were  no  conveniences  for 
unloading — nothing  save  a  side  tradt  long 
enough  to  bold  4  or  6  cars  at  a  time,  and  a 
temporary  chute  erected  by  the  company. 
There  was  no  switch  engine  or  crew  main- 
tained at  the  station.  Plaintiff  had  unloaded 
sheep  there  before,  and  knew  all  the  condi- 
tions. 

Upon  arrival  of  the  train  at  Cavlnaugh 

8  cars  were  unloaded  without  delay  by  the 
crew  that  brought  the  train.  Later  a  second 
crew  unloaded  a  car  of  sheep  and  the  car  of 
horses.  The  sheep  from  these  cars  were  then 
taken  to  a  pasture  a  quarter  of  a  mile  from 
the  station  by  the  plaintiff  and  seven  men 
whom  he  had  employed  to  assist  In  unload- 
ing. This  took  30  or  40  minutes,  during 
which  time  the  engine  and  crew  ^were  idle. 
Shortly 'afterwards  the  second  crew  left  for 
Montpeliar,  and  no  more  unloading  was  done 
during  the  next  S  hours  or  until  another 
freight  train  came  along  about  sundown, 
when  the  engine  was  detached  therefrom  and 
the  other  cars  of  sheep  were  "spotted,"  taken 
to  the  chute,  and  unloaded.  It  was  about 
7 :30  p.  m.  when  they  started  to  unload  these 
11  cars,  and  the  work  was  completed  about 

9  p.  m.  All  the  sbeep  had  arrived  at  Cavl- 
naugh in  good  condition.  After  dark  a  cold 
wind  arose.    Plaintiff  testified : 

"It  was  real  cold.  There  were  no  dead  sheep 
in  the  cars  unloaded  at  night" 

According  to  plalntlfTs  testimony,  refer- 
ring to  the  sheep  that  were  unloaded  in  the 
evening : 

"Coming  off  the  cars  where  it  was  warm  tbey 
commenced  to  die  as  soon  as  they  were  taken 
off ;  some  died  on  the  right  of  way  in  15  or  20 
minutes;  some  died  when  they  arrived  at  the 
pasture.     More  than  60  died." 
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He  further  testified  that  If  all  the  sheep 
had  been  taken  off  the  cars  during  the  day- 
time and  before  the  sun  bad  set  the  loss 
would  have  been  nominal  only.  On  cross- 
examination  he  testified  the  delay  was  only 
3  hours.  It  took  about  10  hours  to  load  the 
sheep  at  Pioneer,  but  whether  the  sheep  first 
loaded  were  the  ones  first  unloaded  plaintiff 
did  not  know. 

At  the  close  of  plaintiff's  testimoqy  de- 
fendant's motion  for  a  nonsuit  was  granted 
by  the  court  From  that  Judgment  plaintiff 
appeala 

Plaintiff  contends  that  there  was  evidence 
tending  to  prove  defendant's  negligence,  and 
that  its  negligence  in  unreasonably  delaying 
the  placing  of  cars  in  position  for  unloading 
was  the  proximate  cause  of  the  death  of  the 
sheep. 

[1-3]  It  was  defendant's  duty  to  place  the 
cars  in  proper  position  at  the  chute  with  rea- 
sonable promptness,  so  that  they  could  be 
unloaded  without  unreasonaule  delay.  If 
the  time  of  unloading  was  unreasonably  de- 
layed by  the  acts  of  defendant  its  conduct 
constituted  negligence  for  which  it  would  be  i 
liable  if  damage  resulted.  If  because  of  neg- 
ligent delay  the  sbeep  were  exposed  to  a  cold 
wind  that  caused  the  death  of  some  of  them, 
such  loss  would  be  chargeable  to  defendant, 
but  If  without  negligence  on  the  part  of  de- 
fendant the  sheep  died  from  exposure  to  cold 
plaintiff  would  not  be  entitled  to  recover. 
There  was  a  delay  of  not  more  than  3  hours. 
Whether  want  of  diligence  by  defendant 
caused  the  delay  does  not  appear.  For  some 
2  or  8  hours  no  train  was  at  Cavlnaugh,  and 
hence  no  engine  could  be  obtained  during 
that  time  for  placing  cars  in  position.  There 
Is  no  evidence  showing  that  defendant  could, 
without  the  abandonment  of  trains  or  with- 
out impeding  transportation  on  its  main  line, 
have  had  an  engine  and  crew  at  Cavlnaugh 
during" the  period  complained  of.  The  mere 
fact  of  delay  does  not  prove  negligence,  nor 
does  the  delay  of  two  or  three  hours  in  the 
case  at  bar  furnish  any  indication  that  the 
delay  was  unreasonable,  or  that  there  was 
any  want  of  diligence  on  the  part  of  defend- 
ant. The  sbeep  having  arrived  at  Cavlnaugh 
in  good  condition,  and  being  in  good  condi- 
tion when  taken  off  the  cars,  the  burden  of 
proof  on  the  charge  that  there  was  unreason- 
able delay  in  putting  the  cars  in  position  for 
unloading  was  upon  plaintiff.  The  burden 
was  also  on  plaintiff  to  prove  that  the  de- 
fendant's negligence  was  the  proximate  cause 
of  the  loss  of  sheep.  It  took  plaintiff  10 
hours  to  load  the  sheep.  He  made  no  request 
to  unload  first  the  cars  that  were  leaded  first. 
He  made  no  request  of  the  engine  crews  to 
put  cars  in  position  for  unloading  while 
plaintiff  and  bis  men  were  driving  sheep  to 
the  pasture.  In  the  evening  no  complaint 
was  made  by  him  of  delay.  It  Is  apparent 
from  plaintiff's  conduct  that  the  complaint 
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abont  unreasonable  delay  by  defendant  was 
an  afterthought  only.  Plaintiff  had  unloaded 
\  sheep  at  Gavlnaugh  before.  He  knew  that 
no  switch  engine  was  kept  there  and  that  the 
work  of  switching  and  placing  cars  in  posi- 
tion for  unloading  must  be  done  with  engines 
detached  from  passing  trains.  He  knew  that 
Cavlnaugh  was  on  tbe  main  track,  and  traffic 
could  not  be  Impeded  that  the  unloading  of 
his  sheep  might  be  expedited. 

[4]  Was  any  negligence  proven?  We  think 
not  Is  there  even  a  scintilla  of  evidence 
tending  to  prove  negligence?  We  think  not 
Is  there  any  evidence  whatever  tending  to 
prove  that  defendant's  negligence  was  the 
proximate  cause  of  the  damage?  We  ttiink 
not  A  finding  for  plaintiff  could  have  no 
basis  save  conjecture.  If  there  were  any 
doubt  as  to  the  inferences  which  should  be 
drawn  from  the  undisputed  facts  In  this  case, 
we  would  not  approve  the  ruling  of  the  dis- 
trict court  Being  convinced  that  reasonable 
men  exercising  a  fair  Judgment  must  arrive 
at  the  same  conclusion  from  the  facts  in  this 
case,  and  that  such  conclusion  must  be  that 
there  was  no  proof  of  defendant's  negligence, 
we  are  constrained  to  hold  that  the  judgment 
should  be  affirmed,  with  costs  to  respondent. 
It  Is  so  ordered. 

CORFMAN,  C.  J.,  and  GIDEON  and 
THURMAN,  JJ.,  concur. 

FBiCK,  J.  (concurring).  I  concur.  I-de- 
eire  to  add  to  wluit  is  said  by  Mr.  Justice 
WEBER,  however,  that  in  this  case  the  par- 
ties entered  into  a  contract  of  shipment 
wherein  the  plaintiff  agreed  to  load  the  sheep 
at  the  initial  point  of  shipment  and  to  un- 
load them  after  their  arrival  at  their  desti- 
nation. The  sheep  were  agreed  to  be  trans- 
ported and  unloaded  at  a  way  station  on  de- 
fendant's line  where  the  facilities  for  unload- 
ing were  as  stated  by  Mr.  Justice  W-EBEB, 
and  where  the  business  of  the  defendant  did 
not  Justify  the  maintenance  of  a  separate 
switching  engine  and  crew.  These  facts  were 
all  within  the  knowledge  of  the  plaintiff 
when  the  .contract  of  sUpment  was  entered 
into.  Moreover,  the  sheep  were  being  trans- 
ported for  pasturage  merely,  and  not  to  be 
delivered  to  market  ■  In  view  of  the  forego- 
ing conditions,  the  unloading  of  the  sheep 
necessarily  was  largely  under  the  direction 
and  centred  of  the  plaintiff.  If,  therefore, 
he  desired  to  have  the  crew  of  the  second 
train  referred  to  In  Mr.  Justice  WEBER'S 
<H>lnlon  remain  to  switch  and  spot  the  cars,  It 
was  his  duty  to  so  inform  that  crew  at  the 
time.  He  could  not  under  the  drcumstances, 
stand  by  and  remain  silent  while  the  defend- 
ant's servants  were  carrying  on  Its  business 
in  tbe  regular  and  ordinary  way,  and  then 


complain  that  the  cars  were  not  promptly 
switched  and  spotted.  For  aught  that  ap- 
pears in  this  record  the  plaintiff  was  satis- 
fled  with  the  manner  in  which  the  work  was 
being  done.  At  any  rate,  until  he  made  com- 
plaint the  train  crew  had  a  right  to  assume 
that  the  unloading  was  being  done  to  suit 
him.  If  he  was  then  satisfied,  be  should  not 
afterwards  be  permitted  to  change  his  posi- 
tion to  the  detriment  of  tbe  defendant  Had 
he  complained  then  and  the  defendant  had 
refused  to  switch  and  spot  the  cars  with  rea- 
sonable dispatch  after  he  had  made  such 
complaint,  or  if  he  had  requested  that  the 
cars  be  switched  and  spotted  at  once,  or  as 
soon  as  that  could  be  done  after  their  arriv- 
al, the  case  would  be  quite  different  No 
well-considered  case.  In  my  judgment  can  be 
found  where,  under  conditions  like  those  In 
this  case,  tbe  courts  have  authorized  a  find- 
ing of  negligence.  See  Gilbert  v.  Railroad, 
132  Mo.  App.  697,  112  S.  W.  1002;  Rogers  v. 
Texas  P.  Ry.  Co.  (Tex.  Civ.  App.)  M  S.  W. 
159;  Cincinnati,  etc.,  Ry.  Co.  v.  Case,  122 
Ind.  310,  23  N.  B.  797;  Sou.  Pac.  Co.  v. 
Amett  126  Fed.  75,  61  O.  C.  A.  131;  Ecton 
V.  C,  B.  &  Q.  Ry.  Co.  125  Mo.  App.  223,  102 
S.  W.  675;  St  L.  &  S.  P.  Co.  v.  Vaughan,  84 
Ark.  311,  105  S.  W.  573;  Houston  &  T.  C.  R. 
Co.  V.  Davis  (Tex.  Civ.  App.)  123  S.  W.  1160; 
Hunt  V.  RaUway  Co.,  187  Mo.  App.  639,  173 
S.  W.  61 ;  Gregory  v.  0.,  B.  &  Q.  R.  Co.,  174 
Mo.  App.  650,  160  S.  W.  830;  McDowel  v. 
Mo.  P.  Ry.  Co.,  167  Mo.  App.  576,  152  S.  W. 
435 ;  Ridgeway  v.  Missouri,  K.  &  T.  Ry.  Co., 
161  Mo.  App.  260,  148  S.  W.  532;  Sikes  v.  St 
Louis  &  S.  F.  Ry.  Co,  190  Mo.  App.  181,  176 
S.  W.  255. 

In  Southern  Pac.  Co.  v.  Arnett  supra,  it 
is  said : 

"Delays  incident  to  ordinary  transportation 
are  tbe  same  as  reasonable  delays — as  delays 
consistent  .with   ordinary   care." 

In  Houston  &  T.  G.  R.  Co.  v.  Davis,  supra, 
a  delay  of  3  hours  in  stopping  a  train  at  a 
station  was  held  not  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  negligence. 

In  Slkes  v.  St.  Louis  &  S.  F.  Ry.  C!o.,  su- 
pra, a  delay  of  5%  hours,  2%  hours  of  which 
time  was  a  delay  in  switching  the  cars  to  tbe 
unloading  chute,  it  was  held  did  not  consti^ 
tute  an  unreasonable  delay,  and  hence  was 
not  negligence. 

It  Is  not  necessary  to  quote  further  from 
the  cases,  since  In  those  quoted  from  the  live 
stock  was  being  shipped  to  be  sold  on  the 
market  and  yet  it  was  held  that  the  delays 
referred  to  did  not  constitute  unreasonable 
delays. 

Under  the  circumstances  I  am  clearly  of 
the  opinion  that  no  culpable  negligence  Is 
shown. 
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the  consideration  of  fi  and  other  good  and 
valuable  consideration  to  them  paid,  granted 
to  the  plaintiff  by  deed  certain  premises  (par- 
ticularly described)  situate  at  Tremonton, 
Box  Elder  county,  Utah;  that  the  deed, 
which  was  attached  to  and  made  a  part  of 
the  complaint,  contained  the  covenant  on  the 
part  of  the  defendants  that  the  premlsies 
were  free  from  Incumbrances,  but,  to  the  con- 
trary, were  Incumbered  for  the  value  of  cer- 
tain materials  furnished  and  used  In  the  cob- 
Btructlon  of  Improvements  thereon  for  which 
the  materialmen  on  or  about  Jan6  IS,  1914, 
filed  a  lien  to  secure  payment ;  that  said  lien 
was  duly  foreclosed  In  said  court  by  an  ac- 
tion brought  by  the  materialmen  against  the 
defendants  and  plalntlft  herein,  whereupon 
the  plalntlft,  oa  July  11, 1916,  paid  the  Judg- 
ment amounting  to  (804.80  and  costs,  in  all 
aggregating  $847.80,  the  actual  damages  sued 
for  In  this  action. 

The  answer  admits  the  executicni  of  the 
deed,  expressly  denies  any  consideration 
therefor,  denies  generally  the  other  allega- 
tions of  the  complaint,  and  for  an  affirma- 
tive defense  alleges  that  on  or  about  June  1, 
1913,  the  defendants  and  D.  S.  Lohr  and  his 
wife,  H.  E.  Lohr,  entered  into  an  agreement 
whereby  the  defendants  agreed  to  sell  and 
convey  the  said  premises  to  the  said  Lohrs 
for  the  sum  of  $800;  that  thereafter,  tn  the 
fall  of  1913,  the  said  Lohrs  made  and  enter- 
ed Into  an  agreement  to  sell  a  part  of  said 
premises  with  certain  improvements  they 
had  made  thereon  to  W.  H.  Boothe  (plaintiff's 
testator);  that  on  or  about  January  10,  1914, 
the  said  Lohrs  had  completed  the  payment 
of  the  purchase  price  for  the  said  premises, 
and  In  order  to  save  expense  of  making  and 
recording  a  deed  from  the  defendants  to  the 
Lohrs  and  then  from  the  Lohrs  to  W.  H. 
Boothe  a  deed  for  said  property  was  made  by 
the  defendants  direct  to  W.  H.  Boothe;  that . 
the  defendants  In  no  way  contracted  for  or 
purchased  the  materials  used  in  the  construc- 
tion of  the  buildings  on  said  premises  nor 
authorized  any  Incumbrance  to  be  placed 
thereon,  with  knowledge  or  otherwise. 

A  reply  was  made  denying  the  affirmative 
allegations  of  the  complaint  and  alleging 
that  W.  H.  Boothe,  plaintiff's  testator,  paid 
the  Lohrs  $4,800  for  the  premises  thus  con- 
veyed to  him  by  the  defendants. 

Trial  to  the  court  without  a  Jnry  resulted 
In  findings  and  a  Judgment  In  defendants' 
favor  dismissing  the  plaintiff's  complaint. 
Motion  for  a  new  trial  was  made  and  denied. 
Plaintiff  appeals. 

For  reversal  of  the  Judgment  plaintiff  as- 
signs as  errors  the  admission  and  rejection 
of  certain  testimony,  and'  that  the  findings 
of  fact,  conclusions  of  law,  and  the  Judgment 
are  not  supported  by  the  evidence  in  thS 
case,  and  that  the  same  are  against  law. 

The  evidence,  briefly  stated,  shows  that  In 
that  on  January  10,  1914,  the  defendants,  for  J 1913  the  defendants   sold  the  premises  Is 
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BOOTHS  V.  WYATT  et  aL     (No.  3341.) 

(Supreme   Court  of   Utah.     June  26,   1919. 
Bebearing  Denied  Aug.  19,  1919.) 

1.  CSovxNAMTB  4=996(1)  —  Against  Inodx- 

BRAIfCXB— LlABIUTT— "INCUUBBAKCK." 

Where  the  purchaser  of  land  demanded  a 
warranty  deed  to  protect  him«Alf  against  incum- 
brances, in  the  absence  of  any  exception  from 
the  covenants  that  such  a  deed  imports  under 
Comp.  Laws  1917,  |  4881,  the  grantors  must 
answer  for  damages  sustained  by  the  grantee 
by  reason  of  the  incumbrance  of  a  material- 
man's lien  existing  at  execution  of  the  deed, 
"incumbrance,"  as  used  in  a  deed,  meaning 
every  right  to  or  interest  In  the  land  ^liicfa  may 
subsist  in  third  persons  to  the  diminution  of  its 
value,  but  consistent  with  the  passing  of  the 
fee,  though  the  sale  of  the  premises  had  not  been 
directly  from  the  grantors  to  the  grantee,  but 
there  had  been  an  intermediate  sale;  the  con- 
veyance being  made  directly  to  save  expense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Incum- 
brance.] 

2.  COVZNARTe    9=3121(2)— JunoicENT  AS  Evi- 

OBNOK  or  Pabamount  Bioht. 
In  a  grantee's  action  to  recover  from  his 
grantors  damages,  sustained  by  reason  of  the 
foreclosure  of'  a  materialman's  lien,  tiie  deed 
having  covenanted  against  incumbrances,  finding 
of  the  trial  court  in  the  case  of  the  materialman 
against  the  grantee  and  the  parties  from  whom 
he  had  purchased,  themselves  purchasers  from 
the  grantors,  held  conclusive  as  to  the  fact  that 
the  materialman's  lien  was  an  incumbrance 
against  the  premises. 

Appeal  from  District  Court,  Box  Elder 
County ;  J.  D.  Call,  Judge. 

Action  by  WUlis  H.  Boothe,  wherein  WUl- 
is  H.  Boothe,  Jr.,  executor  of  the  last  will 
and  testament  of  Willis  H.  Boothe,  was  sub- 
stituted as  idaintlff,  against  E.  M.  Wyatt  and 
Olive  Wyatt,  his  wife,  and  H.  W.  Wyatt  and 
Mattie  Wyatt,  his  wife.  From  Judgment  dis- 
missing the  complaint,  plaintiff  appeals. 
Case  remanded,  with  directions  to  enter 
Judgment  in  plalntUTs  favor. 

William  Lowe,  of  Brlgham,  for  appellant. 
B.  C.  Call,  of  Brigham,  for  respondents. 

CORFMAN,  C.  J.  This  action  was  begun 
In  the  district  court  for  Box  Elder  county  by 
Willis  H.  Boothe  to  recover  from  the  defend- 
ants $857.80  actual  damages  and  $1,000  spe- 
cial damages  alleged  to  have  been  sustained 
by  reason  of  the  foreclosure  of  a  material- 
man's Hen  on  certain  real  property  conveyed 
to  him  by  the  defendants  by  warranty  deed. 
After  the  commencement  of  the  action  W.  H. 
Boothe  died.  Thereupon  W.  H.  Boothe,  Jr., 
was  substituted  as  plaintiff,  and  the  case 
was  thereafter  prosecuted  by  him  in  his  rep- 
resentative capacity.  [ 

It  is  in  substance  alleged  by  the  complaint 
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Question,  with  other  ^ands,  while  unimprov- 
ed, to  D.  S.  liOhr.  A  deed  was  then  made  by 
the  defendants  to  H.  B.  I.ohr,  the  wife  of  D. 
S.  Lohr,  and  placed  In  escrow  at  the  State 
Bank  of  Tremonton,  to  be  delivered  on  pay- 
ment of  the  purchase  price.  On  January  10, 
1914,  the  Lohrs  had  completed  payment  of 
the  purchase  price,  and  meanwhile  had  con- 
structed on  a  part  of  the  premises  valuable 
Improvements  for  whlchi  the  Wilson  Lumber 
Company  had  furnished  material,  unpaid  for, 
of  the  value  of  $652.85.  The  testimony  Is  not 
altogether  clear  as  to  whether  or  not  the  deed 
from  the  defendants  to  the  wife  of  D.  S. 
Lohr  was  ever  delivered  to  her  out  of  es- 
crow. However,  the  Lohrs  had  then  sold  or 
exchanged  the  premises  In  question,  with  Im- 
provements thereon,  to  W.  H.  Boothe  for  a 
consideration  of  $5,000,  and  for  the  purpose 
of  saving  the  expenses  of  an  additional  trans- 
fer the  deed  from  the  defendants  to  tlie  wife 
of  D.  S.  Lohr  was  destroyed,  and  at  the  re- 
quest of  the  Lohrs  the  deed  here  In  question 
was  made  'and  delivered  hy  the  defendants 
directly  to  W.  H.  Boothe  for  the  premises 
purchased  by  bhn  from  the  Lohrs.  Subse- 
quently, June  16,  1914,  the  WUson  Lumber 
Company  filed  a  lien  against  the  premises 
thus  conveyed  to  W.  H.  Boothe  for  materials, 
the  last  of  which  was  furnished  the  Lohrs 
for  the  construction  of  tiulldlngs  thereon 
May  81,  1914. 

On  March  23,  1915,  the  Wilson  Lumber 
Company  cmnmenced  an  action  for  the  fore- 
closure of  their  lien  against  the  I/ohrs,  the 
defendants,  and  W.  H.  Boothe,  wherein  a 
Judgment  and  decree  of  foreclosure  was  ren- 
dered and  entered  for  the  amount  of  the  ac- 
tual damages  sued  for  and  theretofore  paid 
by  W.  H.  Boothe,  plaintlfTs  testator,  hi  order 
to  discharge  said  Indebtedness  against  the 
premises  so  conveyed  to  him  by  the  deed  of 
'the  defendants. 

There  was  no  testimony  tending  to  show 
that  any  special  damages  were  sustained  by 
the  plaintiff  by  reason  of  the  incumbrance 
found  and  adjudged  against  the  premises  in 
the  suit  for  the  foreclosure  of  the  material- 
man's lien. 

The  warranty  deed  from  the  defendants  to 
the  plaintiff  for  the  premises  in  question  is 
in  the  usual  form,  authorized  by  Comp.  Laws 
Utah  1917,  !  4881,  which  provides: 

"Such  deed,  when  executed  as  required  by 
law,  shall  have  the  effect  of  a  conveyance  in  fee 
simple  to  the  grantee,  his  heirs,  and  assigns,  of 
the  premises  therein  named,  together  with  all 
appurtenances,  rights  and  privilogea  thereto  be- 
longing, with  covenants  from  the  grantor,  his 
heirs,  and  personal  representatives,  that  he  is 
lawfully  seized  of  the  premises;  that  he  has 
good  ri;;ht  to  convey  the  same ;  that  he  guaran- 
tees the  grantee,  his  heirs  and  assigns  in  the 
quiet  possession  thereof;  that  the  premises  are 
free  from  all  incumbrances;  and  that  the  gran- 
tor, his  heirs,  and  personal  representatives  will 
forever  warrant  ond  defend  the  title  thereof 
in  the  grantee  hia  heirs,  and  assigns,  against 


all  lawful  claims  whatsoever.  Any  exception 
to  such  covenants  may  be  briefly  inserted  in 
such  deed  following  the  dcscriptiod  of  the  land." 

[1]  The  testimony  conclusively  shows  that 
plaintiff's  testator  in  taking  the  deed  from 
the  defendants  had  no  knowledge  of  any  in- 
cumbrance against  the  premises  thereby  con- 
veyed. He  demanded  a  warranty  deed  to 
protect  himself  against  Incumbrances,  and. 
In  the  absience  of  any  exception  to  the  cove- 
nants that  such  a  deed  imports,  the  defend- 
ants giving  It  must  be  held'to  answer  for  all 
damages  sustained  by,  liim  by  reason  of  in- 
cumbrances against  the  premises  conveyed 
at  the  time  of  the  execution  of  the  deed.  11 
eye.  p.  1066. 

•  The  term  "Incombrance,"  as  used  In  a  deed 
of  conveyance,  must  be  held  and  is  generally 
regarded  and  Interpreted  to  mean  "every 
right  to  or  Interest  in  the  land  which  may 
subsist  In  third  persons,  to  the  diminution  of 
the  value  of  the  land,  bat  consistent  with  the 
passing  of  the  fee  by  the  conveyance."  Kawle 
on  Covenants  of  Title  (5th  Ed.)  S  75; 
Post  V.  Campau,  42  Mich.  90,  3  N.  W.  272. 

[2]  It  Is  urged  by  respondents  that  there 
was  no  valid  lien  against  the  premises  at  the 
time  of  the  execution  of  the  deed.  We  think 
the  finding  of  the  trial  court  In  the  case  of 
Wilson  Lumber  Company,  above  referred  to, 
that  the  Wilson  Lumber  Company  "furnished 
to  the  defendant  D.  S.  Lohr,  at  bis  special 
Instance  and  request,  limiber  and  bolidlug 
materials  for  the  construction  of  said  build- 
ings, and  which  said  lumber  and  materials 
were  in  fact  used  for  said  purposes,  between 
the  said  7th  day  of  November,  1913,  and  the 
last  day  of  May,  1014,  of  the  reasonable  val- 
ue of  $874.41,  and  that  no  part  of  said  sum 
has  been  paid,  except  the  sum  of  $22XM.  and 
that  there  Is  now  due  and  owing  to  the  plain- . 
tiff  for  the  said  lumber  and  materials  so  fur- 
nished the  sum  of  $652.85,"  for  which  Judg- 
ment was  rendered  Including  interest,  costs, 
and  disbursements.  In  all  agregating  $804.80, 
must  be  held  condnslve  as  to  the  fact  that 
the  saqie  was  an  Incumbrance  against  the 
premises  conveyed  by  the  defendants.  Lowe 
Co.  V.  Warehouse  Co.,  39  Utah,  395,  117  Pae 
874,  Ann.  Cas.  1U13E,  246. 

It  follows  from  what  has  been  pointed  out 
that  the  trial  court  erred  In  admitting  the 
testimony,  over  plaintiff's  objection,  tending 
to  show  the  character  of  the  dealings  of  the 
defendants  with  the  Lohrs  with  respect  to 
the  property  Involved.  In  view  of  the  fact 
that  the  defendants  conveyed  the  premises  to 
the  plaintiff  by  warranty  deed,  without  excep- 
tion to  the  covenants  the  deed  imports,  they 
must  be  held  to  answer  for  the  actual  dam- 
ages sustained  and  proven  by  the  plaintiff, 
amounting  to  $847.80,  and  as  prayed  for  In 
the  complaint,  and  the  trial  court  erred  In 
dismissing  plaintiff's  action. 

It  is  therefore  ordered  that  the  case  be  re- 
manded, with  directions  to  enter  Judgment  In 
plaintiff's  favor  for  $847.80,  the  actual  dam- 
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ages  sustained  by  him  In  discharging  the  in- 
cumbrance against  the  property,  together 
with  interest  and  costs ;  costs  of  this  appeal 
to  be  taxed  against  respondents. 

PRICK,  WEBHE,  and  THURMAN,  JJ., 
concur. 

GIDEON,  J.  I  concur  In  the  order  rerers- 
Ing  the  Judgment  I  also  concur  in  the  order 
directing  the  district  court  to  enter  Judgment 
for  the  plaintiff.  I  do  so,  however,  not  upon 
the  error  of  the  court  In  admitting  Incompe- 
tent or  hearsay  testimony,  but  what  I  con- 
ceive to  be  the  erroneous  conclusions  of  law 
deduced  by  the  district  court  from  Its  findings 
of  fact  The  findings  made  hy  the  court  are 
substantially  the  same  as  the  statement  of 
facts  contained  In  the  opinion  of  the  Chief 
Justice.  From  such  findings  the  court  con- 
cluded as  a  matter  of  law  that  the  plaintiff 
was  not  entitled  to  recover.  In  that  I  thinlc 
the  court  was  In  error.  The  findings  of  fact, 
in  my  opinion,  support  a  Judgment  for  the 
plaintiff,  and  do  not  support  a  Judgment  for 
the  defendant.  For  these  reasons  I  concur 
In  the  order  directing  a  Judgment  for  plain- 
tiff. If  I  did  not  think  the  findings  of  fact 
as  made  by  the  trial  court  supported  and  au- 
thorized a  Judgment  for  the  plaintiff,  I 
should  decline  to  concur  In  the  order  direct- 
ing the  lower  court  to  enter  a  Judgment 


KENNEDY  v.  BURBIDQE.     (No.  3361.) 

(Supreme  Court  of  Utah.    June  18,  1919.    On 
Application  for  Rehearing,' Aug.  27,  1919.) 

1.  Maucious   PBOBKcrmoic    «=>16  —  Elk- 
verts. 

In  an  action  for  malicious  prosecution,  it 
is  necessary  to  allege  and  prove  tliat  the  pro- 
ceeding complained  of  as  ground  for  the  ac> 
ticn  was  without  probable  cause,  was  malicious, 
and  was  finally  terminated  in  favor  of  com- 
plainant 

2.  Malicious  Pbobectttion  4=324(5)— Eeteot 
OF  Conviction— Pbobable  Cause. 

A  judgment  of  conviction  followed  by  a  re- 
versal, when  offered  as  evidence  in  a  case  for 
malicious  prosecution,  is  at  least  prima  facie 
evidence  of  probable  cause. 

8.  Malicioits  Pbosecution  «=»49— Pubadiko 
— Probabu;  Cause. 
Complaint,  in  action  for  malicious  prosecu- 
tion, showing  that  plaintiff  was  convicted  in 
proceeding  complained  of,  and  that  prosecution 
was  digmissed  on  appeal,  fails  to  state  a  cause 
of  action,  unless  it  goes  farther  and  alleges 
some  fact  or  facts,  the  legal  effect  of  which  Is 
to  impeach  the  validity  of  the  judgment  and  ren- 
der it  worthless  as  evidence  of  probable  cause. 

4.  Mauoioub  Pbosecution  ®s»24(5)— Effect 
of  Conviction  and  Revebsal. 
A  judgment  of  conviction,  followed  by  a  re- 
versal, is  not  evidence  of  probable  cause,  where 


procured  by  fraud,  perjury,  or  other  undue  or 
unfair  means  employed  by  the  defendant. 

5.  Malicious  Pbosecution  ^=24(4)— Pboba- 
ble Cause— Conviction— Peejuby. 

A  judgment  of  conviction  is  not  evidence  of 
probable  cause  in  an  action  for  malicious  pros- 
ecution, wliore  based  upon  testimony  which  was 
untrue,  regardless,  of  whether  or  not  such  tes- 
timony was  given  unlawfully  and  corruptly. 

6.  Malicious  Pbosecution  ^»49— Pleadino 
-Sufficiency. 

A  complaint  in  an  action  for  malicious  pros- 
ecution held  sufficient  to  show  that  judgment  of 
conyiction,  which  was  reversed,  was  founded 
upon  testimony  which  was  false  and  untrue. 

On  Application  for  Rehearing. 

7.  Mauoioub  Prosecution  «=3l8(5)— Proba- 
ble Cause. 

The  mere  fact  that  Information  upon  which 
a  prosecutor  acted  in  having  a  person  arrest- 
ed was  false  does  not  show  that  he  acted  with- 
out probable  cause,  but  where  it  is  shown  that 
prosecutor  either  knew  that  information  was 
false,  or  had  no  personal  knowledge  of  the  truth, 
or  made  no  Investigation  as  to  its  accuracy  be- 
fore instituting  a  prosecution,  there  was  want 
of  probable  cause. 

S.  Plkadino  «s>214(l)  —  Deuurreb  —  Aduis- 

SIONB. 

On  demurrer  to  a  complaint  its  allegations 
must  be  taken  as  true. 

Appeal  from  District  Court,  Salt  Lake 
County;  P.  0.  Evans,  Judge. 

Action  by  Pat  Kennedy  against  J.  E.  Bur- 
bidge.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Evans  &  Sullivan,  of  Salt  Lake  City,  for 
appellant 

Wm.  H.  Polland,  City  Atty.,  and  H.  H. 
Smith  and  W.  W.  LitUe,  Asst.  City  Attys., 
all  of  Salt  Lake  City,  for  respondent 

THURMAN,  J.  The  plaintiff  was  convicted 
upon  the  complaint  of  defendant  In  the  city 
court  of  Salt  Lake  City  of  the  offense  of  will- 
fully and  knowingly  having  In  his  possession 
intoxicating  liquor.  Plaintiff  appealed  from 
the  Judgment  to  the  district  court  of  Suit 
Lake  county,  in  which  said  court,  upon  mo- 
tion of  the  city  attorney,  the  plaintiff  was 
found  not  guilty  and  the  action  dismissed. 
Plaintiff  brought  this  action  against  the  de- 
fendant charging  malicious  prosecution  in  the 
above  proceeding. 

This  appeal  is  from  a  Judgment  sustaining 
defendant's  demurrer  to  plaintiff's  complaint 
and  dismissing  the  action. 

The  complaint,  in  substance,  alleges  that 
defendant  maliciously,  and  without  probable 
cause,  procured  «  criminal  complaint  to  be 
prepared  against  the  plaintiff,  and  without 
probable  cause  swore  to  the  same;  that  the 
said  criminal  complaint  was  sworn  to  by  de- 
fendant charging  plaintiff  with  unlawfully. 
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willfully,  and  knowingly  having  In  hla  pos- 
session Intoxicating  llqnor,  to  wjt,  elder  con- 
taining an  excess  of  one-balf  of  1  per  centum 
of  alcohol,  contrary  to  the  ordinances  of  said 
city;  that  thereafter  defendant,  by  reason  of 
said  complaint,  malidoasly  and  without  prob- 
able cause  procured  a  warrant  for  the  arrest 
of  plaintiff,  and  caused  him  to  be  arrested 
and  deprived  of  his  liberty;  that  all  of  the 
material  aUegationa  set  forth  in  the  affidavit 
made  by  defendant  were  false  and  untrue, 
and  were  made  by  defendant  maliciously, 
with  no  sufficient  provocation,  without  prob- 
able cause  therefor,  and  without  any  person- 
al knowledge  on  the  part  of  the  defendant 
of  the  facts  therein  sworn  to,  and  without 
sufficient  investigation  to  obtain  knowledge 
concerning  the  same;  that  said  complaint  was 
made  by  defendant  for  the  sole  and  only  pur- 
pose of  embarrassing,  humiliating,  and  dis- 
tressing plaintiff  and  injuring  liim  in  his 
I)er8on,  his  good  name  and  business.  The 
plaintiff  then,  in  substance,  alleges  that  a 
trial  was  had  on  said  complaint  in  the  said 
city  court,  and  that  plaintiff  was  convicted 
of  said  alleged  offense,  but  that  the  evidence 
upon  which  he  was  convicted  was  incompe- 
tent, immaterial,  and  wholly  failed  to  prove 
any  intention  on  the  plaintiff's  part  to  vio- 
late any  law  of  the  state  or  ordinance  of 
said  city,  rinally,  it  is  alleged  by  plaintiff 
that  be  appealed  from  said  Judgment  of  con- 
viction to  the  district  court  of  Salt  Lake 
county,  in  which  said  court,  on  motion  of 
the  dty  attorney,  the  Jury  was  instructed  to 
return  a  verdict  of  not  guilty ;  that  said  ver- 
dict was  rendered  and  Judgment  of  acquittal 
entered  thereon;  that  by  reason  of  the  wrong- 
ful acts  of  defendant  in  swearing  falsely  to 
the  complaint,  charging  plaintiff  with  an  of- 
fense and  otherwise  causing  plaintiff  to  be 
prosecuted  thereon,  plaintiff  was  damaged  in 
the  sum  of  $1,400. 

Defendant  interposed  a  general  demurrer 
to  the  complaint,  specifying  in  particular  the 
fact  that  It  appeared  from  the  complaint  that 
plaintiff  was  convicted  of  the  offense  charged 
in  the  city  court,  and,  notwithstanding  it  ap- 
peared that  said  conviction  was  reversed  in 
the  district  court  on  appeal,  it  did  not  ap- 
pear by  any  allegation  that  said  conviction 
in  the  city  court  was  procured  by  perjury  or 
fraud. 

The  district  court  sustained  the  demurrer, 
and  judgment  was  entered,  dismissing  the 
action.    Plaintiff  appeals. 

The  record  presents  but  two  questions  for 
our  consideration.  (1)  In  an  action  for  mali- 
cious prosecution,  where  the  complaint  al- 
leges a  conviction  and  afterwards  an  acquit- 
tal in  the  proceeding  complained  of,  is  it  es- 
sential that  the  complaint  should  also  al- 
lege that  the  conviction  was  procured  by 
fraud  or  perjury,  or  other  undue  means?  (2) 
If  such  allegation  Is  essential,  is  the  com- 
plaint in  the  base  at  bar  fatally  defective  in 
this  regard? 


[1]  In  an  action  for  malicious  prosecution 
at  lecust  three  distinct  matters  are  necessary 
to  be  alleged  and  proved:  (1)  That  the  pro- 
ceeding complained  of  as  ground  for  the  ac- 
tion was  without  probable  cause ;  (2)  that  the 
proceeding  was  malicious;  and  (3)  that  the 
proceeding  was  finally  terminated  in  favor 
of  the  plaintiff.  In  this  case  the  defendant 
does  not  contend  that  the  complaint  is  de- 
fective in  falling  to  allege  that  the  proceed- 
ing complained  of  by  plaintiff  was  malicious. 
Neither  is  it  contended  that  the  complaint 
fails  to  show  that  the  proceeding  'finally  ter- 
minated in  favor  of  the  plaintiff.  The  ques- 
tion is  narrowed  down  to  the  proposition  as 
to  whether  or  not  the  complaint  on  its  face 
discloses  a  want  of  probable  cause  for  the  pro- 
ceeding complained  of.  The  complaint  al- 
leges the  fact  that  plaintiff  in  the  city  court 
was  convicted  of  the  offense  instituted  against 
him  by  the  defendant,  and,  under  the  author- 
ities hereinafter  cited,  such  conviction  is  at 
least  prima  facie  evidence  of  probable  cause 
for  the  prosecution,  notwithstanding  the  con- 
viction Is  afterwards  reversed.  Some  of  the 
authorities  go  so  far  as  to  hold  that  such  evi- 
dence is  absolutely  qonclusive,  but  in  our 
opinion  the  weight  of  Judicial  opinion  as 
well  as  that  of  Jurists  and  text-writers.  Is  to 
the  effect  that  evidence  of  a  conviction  is 
only  prima  fade,  and  may  be  rebutted  by 
competent  evidence  which  impeaches  the  va- 
lidity of  the  Judgment.  As  vrill  be  seen  from 
the  decisions  to  which  we  shall  refer,  the 
most  common  expression  is  that  a  Judgment 
of  conviction  against  the  plaintiff  in  a  case 
of  this  kind  can  be  impeached  and  over- 
thrown only  by  showing  that  the  Judgment 
was  procured  by  i)erjury,  fraud,  or  other  un- 
due means.  The  majority  of  the  authorities 
brought  to  our  attention  by  both  of  the  par- 
ties to  this  litigation  demonstrate  that  such 
is  the  case  wherever  this  particular  question 
is  involved. 

The  authorities  cited  and  reUed  on  by  re- 
spondent are  as  follows:  Whitney  v.  Peck- 
ham,  IS  Mass.  243;  Grifils  v.  Sellars,  19  N.  C. 
402,  31  Am.  Dec.  422;  Price  v.  Stanley,  128 
N.  C.  38,  38  S.  E.  33;  Smith  v.  Thomas,  149 
N.  0.  100,  62  S.  B.  772 ;  Herman  v.  Brboker- 
hoff,  8  Watts  (Pa.)  240;  Olson  v.  Neal,  68 
Iowa,  214,  18  N.  W.  863;  Saunders  v.  Bald- 
win, 112  Va.  431,  71  S.  B.  620,  34  L.  B.  A.  (N. 
S.)  958,  and  note,  Ann.  Cas.  1913B,  1049; 
Crescent  City,  etc.,  Co.  t.  Butchers'  Union, 
etc.,  Co.,  120  U.  S.  141,  7  Sup.  Ct  472,  30  L. 
Ed.  614;  Bacon  v.  Towne,  4  Cush.  (Mass.) 
217;  Burt  V.  Place,  4  Wend.  (N.  Y.)  591; 
Spring  V.  Besore,  12  B.  Men.  (Ky.)  651; 
Thomas  v.  Muehlmann,  92  111.  App.  571;  Hol- 
liday  v.  HoUlday,  123  Cal.  26,  55  Pac.  703 ; 
Carpenter  v.  Sibley,  153  Cal.  216,  94  Pac.  879, 
15  L.  R.  A.  (N.  S.)  1143,  and  note,  126  Am.  St. 
R^.  77,  15  Ann.  Cas.  484;  Fones  v.  Murdock, 
80  Or.  340,  157  Pac.  148 ;  Annotated  note  U 
R.  A.  1916P,  196-203;  Adams  v.  BickneU,  126 
Ind.  210,  25  N.  £.  804,  22  Am.  St  Rep.  676; 
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BiQcher  ▼.  Zenker,  19  Ind.  App.  615,  49  N. 
B.  911;  Haddad  v.  Chesapeake  ft  O.  B.  Co., 
77  W.  Va.  710,  88  S.  B.  1038,  L.  R.  A.  1916F, 
192;  Dennehey  v.  Woodanm,  100  Mass.  195; 
King  V.  Estabrooks,  77  Vt.  371,  60  AU.  84; 
Schofleld  V.  Thackaherry,  115  IIL  App.  118; 
Henderson  t.  McG  ruder,  49  Ind.  App.  682, 
98  N.  E.  137;  Topolewski  ▼.  Planklnton  Pkg. 
Co.,  143  Wis.  62,  126  N.  W.  554. 

The  following  cases  are  relied  on  by  appel- 
lant: Bowman  ▼.  Brown,  52  Iowa,  437,  3  N. 
W.  609;  Moffatt  et  al.  y.  Fisher,  47  Iowa, 
473;  Goodrich  v.  Warner,  21  Conn-  443. 

[2-4]  In  addition  to  these,  the  decisions 
that  could  be  dted  to  the  same  effect  are  al- 
most numberless,  as  will  appear  from  the 
cases  and  notes  spedflcally  referred  to.  That 
the  authorities  are  not  In  complete  harmony 
will  be  found  upon  the  most  casual  examina- 
tion. The  Minnesota  coart.  In  Skefflngton  ▼. 
Bylward,  97  Minn.  244,  105  N.  W.  638,  114 
Am.  St  Rep.  711,  divides  the  cases  Into  three 
classes:  (1)  l^ose  which  hold  that  a  convic- 
tion Is  conclusive  evidence  of  probable  cause, 
notwithstanding  a  reversal  on  appeal;  (2) 
those  in  which  it  Is  held  that  a  Judgment  of 
conviction,  notwithstanding  a  reversal,  can  on- 
ly he  Impeached  by  evidence  that  It  was  pro- 
cured by  fraud  or  perjury;  and  (3)  those 
which  hold  that  a  Judgment  of  conviction 
when  reversed  on  appeal  is  only  prima  facie 
evidence  which  may  be  rebutted  by  any  com- 
petent evidence  which  clearly  overcomes  the 
presumption  arising  from  the  effect  of  the 
conviction  In  the  first  instance.  The  writer, 
after  a  somewhat  careful  review  of  a  large 
number  of  cases,  including  those  cited.  Is  of 
the  opinion  that  the  above  classification  by 
th»  Minnesota  court  is  substantially  correct 
Conceding  this  to  be  true,  there  is  no  escape 
from  the  conclusion  that  a  Judgment  of  con- 
viction, followed  by  a  reversal,  when  offered 
as  evidence  In  a  case  for  malicious  prosecu- 
tion, is  at  least  prima  facie  evidence  of  prob- 
able cause  for  the  prosecution.  It  follows 
therefore  that  where  the  complaint  Itself  in 
an  action  for  malicious  prosecution  shows 
that  plaintitr  was  convicted  in  the  proceeding 
complained  of,  notwithstanding  a  reversal 
afterwards  on  appeal,  the  complaint  fails  to 
state  a  cause  of  action,  unless  It  goes  farther 
and  alleges  some  fact  or  facts  the  legal  effect 
of  which  is  to  Impeach  the  validity  of  the 
Judgment  and  render  It  worthless  as  evidence 
of  probable  cause.  The  fact  or  facts  so  al- 
leged should  he  to  the  effect  that  the  Judg- 
ment of  conviction  relied  on  as  proof  of 
probable  cause  was  procured  by  fraud,  per- 
jury, or  other  undue  or  unfair  means  em- 
ployed by  the  defendant. 

[i]  This  brings  us  to  a  consideration  of 
the  question  as  to  whether  or  not  the  com- 
plaint In  the  present  case  is  fatally  defective 
In  this  respect.  Before  proceeding,  however, 
to  determine  that  question  it  is  pertinent  to 
make  one  or  two  observations  upon  other 
matters  intimately  connected  with  the  qne&- 
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tion  under  review.  All  of  the  authorities 
which  we  have  examined  irermlt  evidence  of 
conviction  for  the  purpose  of  proving  proba- 
ble cause.  This  is  so  because  when  one  party 
is  charged  with  prosecuting  another  without 
probable  cause  the  most  satisfactory  evidence 
that  there  was  probable  cause  would  be  a 
Judgment  of  conviction,  fairly  obtained  before 
an  unbiased  court  or  Jury.  This  is  so  mani- 
fest as,  In  our  Judgment,  to  be  uncontroverti- 
ble. But  suppose  the  Judgment  of  conviction 
was  procured  by  perjury  or  fraud,  or  by  any 
means  which  show  that  the  Judgment  Is  In- 
valid, unauthorized,  and  of  no  efficacy  what- 
ever as  evidence  of  probable  cause.  Could  It 
then  be  contended  that  such  a  Judgment  has 
probative  value  to  establish  probable  cause? 
We  have  no  hesitancy  in  holding  that  in  such 
a  case  the  probative  effect  of  the  Judgment 
Is  entirely  overcome,  and  that  It  stands  In  the 
case  the  same  as  If  It  had  never  been  rendered. 
Suppose  that  the  Judgment  was  procured  by 
testimony  that  was  admittedly  false  and  un- 
true. Should  such  a  Judgment  In  a  case  of 
this  kind  be  given  effect  as  proof  of  probable 
cause?  Clearly  not.  And  even  though  the 
testimony  was  not  given  willfully  and  cor- 
ruptly so  as  to  nlake  It  a  case  of  perjury  as 
known  to  the  criminal  law,  nevertheless  Its 
probative  effect  is  Just  the  same.  It  deceived 
and  misled  the  court,  and  caused  him  to  en- 
ter a  Judgment  which,  for  the  purpose  of  evi- 
dence in  a  case  of  this  kind,  should  have  no 
effect  whatever.  In  Nehr  v.  Dobbs,  47  Neb. 
at  page  870,  66  N.  W.  at  page  866,  a  Nebraska 
case  not  dted  In  the  briefs,  the  conrt  said: 

"The  reason  that  a  conviction  procured  by 
perjury  is  not  proof  of  the  existence  of  proba- 
ble cause  for  the  prosecution  is  that  the  false 
testimony  deceived  the  trial  court,  so  that  the  in- 
ference naturally  drawn  from  a  judgment  of 
that  court  is  no  longer  a  reasonable  inference." 

This  states  the  proposition  In  a  nutshelL 
It  Is  the  falsity  of  the  testimony  and  its  tend- 
ency to  deceive  and  mislead  the  court  that 
vitiates  the  Judgment  and  renders  it  ineffect- 
ive when  offered  as  evidence  of  probable 
cause,  whether  the  testimony  was  willful  and 
corrupt  or  given  honestly  and  in  good  faith. 

This  brings  us  to  a  consideration  of  such 
portions  of  the  complaint  as  are  material  to 
the  question  before  us.  After  quoting  in  full 
the  affidavit  filed  by  the  defendant  against  the 
plaintiff  upon  which  the  warrant  of  arrest 
was  issued  out  of  the  dty  court  the  com- 
plaint of  plaintiff.  In  the  fourth  paragraph, 
alleges: 

"Plaintiff  further  alleges  that  all  the  mate- 
rial allegations  of  fact  set  forth  in  said  affi- 
davit of  said  defendant  as  hereinbefore  Bet 
forth  were  false  and  untrue,  and  were  made  by 
defendant  maliciously  and  with  no  sufficient 
provocation  or  probable  cause  therefor,  and 
were  made  by  defendant  without  any  personal 
knowledge  of  the  facts  therein  sworn  to,  and 
without  sufficient  investigation  to  obtain  knowl- 
edge concerning  the  truth  of  the  facts  set  out, 
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contained,  and  sworn  to  In  said  complaint,  and 
were  made  by  said  defendant  for  the  sole  and 
only  purpose  of  embarrassing,  humiliating,  and 
distressing  this  plaintiS  and  injuring  him  in 
his  person  and  good  name,  and  in  his  property, 
and  were  made  by  said  defendant  as  plaintiff  is 
informed  and  believes,  and  therefore  alleges, 
with  the  object  and  purpose  of  injuring  plain- 
tiffs said  business." 

It  Is  also  alleged  in  the  flftli  paragraph  of 
the  complaint  that  a  trial  was  had  of  said 
cause,  and  plaintiff  was  adjudged  to  be  guilty 
of  violating  the  law  as  charged  in  said  com- 
plaint, and  sentenced  by  the  judge  of  said 
court.  In  the  sixth  paragraph  it  is  alleged 
that ,  the  evidence  In  the  district  court  to 
which  the  case  was  appealed  showed  that  In 
truth  and  tn  fact  all  of  the  material  allega- 
tions In  the  criminal  complaint  defendant 
filed  in  the  city  court  were  wholly  false  and 
untrue,  and  that  the  city  attorney  thereupon 
moved  the  said  district  court  to  Instruct  the 
Jury  to  return  a  verdict  of  not  guilty,  which 
was  accordingly  done,  and  the  Judgment  of 
acquittal  was  thereupon  made  and  entered. 

[6]  Without  commenting  in  detail  as  to  the 
meaning  and  effect  of  these  allegations,  it  is 
sufficient  to  say  they  charge'  in  effect  that  the 
whole  proceeding  against  the  plaintiff  in  the 
city  court  had  its  foundation  upon  testimony 
which  was  false  and  untrue,  and,  for  the  pur- 
poses of  this  case,  that  fact  is  admitted  by 
the  demurrer.  Therefore,  in  accordance  with 
the  views  hereinbefore  expressed,  it  seems 
to  the  court  that  the  invalidity  of  the  Judg- 
ment of  the  city  court,  relied  on  by  the  de- 
fendant as  a  defense,  is  sufficiently  alleged 
in  plalntUTs  complaint,  and  that  the  court 
errel  in  sustaining  the  demurrer  and  dismiss- 
ing the  action. 

In  arriving  at  this  conclusion  we  hare  not 
deemed  it  necessary  to  quote  from  or  com- 
ment at  length  upon  particular  cases.  They 
speak  for  themselves,  and  we  are  satisfied 
that  the  conclusion  reached  Is  within  the  spir- 
it and  intention  of  the  best-reasoned  opinions. 

The  case  is  therefore  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  direc- 
tions to  said  court  to  reinstate  plaintiff's 
complaint,  overrule  the  demurrer  interposed 
thereto,  permit  defendant  to  file  an  answer 
to  said  complaint  upon  such  terms  as  may  be 
Just,  and  proceed  with  the  hearing  of  said 
cause.    Appellant  to  recovfer  costs  on  appeal. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER, 
and  OIDEON,  JJ.,  concur. 

On  Application  for  Rehearing. 
TntTKMAN,  J.  [7,8]  In  Ms  application 
for  a  rehearing  respondent  cites  many  addi- 
tional cases  to  the  same  effect  as  those  cited 
In  his  former  brief.  We  find  no  reason,  how- 
ever, for  modifying  the  opiuion  heretofore 
rendered,  except  to  make  more  clear  the  prin- 
ciple upon  which  we  decided  the  question  In- 


volved. We  are  not  disposed  to  hold  that  a 
prosecutor  acts  without  probable  cause  mere- 
ly because  it  turns  out  that  the  information 
upon  which  he  acts  was  false.  But  where. 
In  addition  to  this  fact,  it  is  shown  that  the 
prosecutor  either  knew  that  the  information 
upon  which  he  acted  was  false,  or  bad  no 
personal  knowledge  of  its  truth,  and  made 
no  investigation  to  determine  its  accuracy 
before  instituting  the  prosecution,  a  different 
question  is  presented.  A  Judgment  obtained 
under  either  of  said  conditions  should  have 
no  standing  in  a  court  of  justice  as, evidence 
of  probable  cause,  much  less  be  treated  as 
conclusive.  WhUe  every  reasonable  allow- 
ance should  be  made  for  possible  errors  and 
mistakes,  we  know  of  no  reason  why  in  a 
case  of  this  kind  a  Judgment  wrongfully  or 
recklessly  procured  should  be  used  as  evi- 
dence by  the  wrongdoer  to  defeat  the  person 
injured  in  his  efforts  to  obtain  redress.  Of 
course,  we  must  assume  the  allegations  of 
the  complaint  to  be  true.  That  is  all  that  is 
before  us.  The  complaint  in  this  case  not 
only  alleges  a  Judgment  of  conviction,  but  it 
also  alleges  other  facts  which  in  onr  opinion 
effectually  impeached  the  judgment  and  ren- 
dered it  worthless  as  evidence  of  probable 
cause. 
The  application  for  a  rehearing  is  denied. 

CORFMAN,  0.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 


FARMER  V.  CHRISTENSEN  et  aL 
(No.   3280.) 

(Supreme  Court  of  Utah.     July  8,  1919.) 

1.  Pabent  and  Child  «s>2(3)  —  Right  to 

OUSTODT. 

Other  things  equal,  the  natural  parent  of  a 
child  is  entitled  to  its  care,  custody,  and  con- 
trol, but  may  by  agreement  or  conduct  deprive 
himself  of  bis  natural  right  to  confer  it  upon 
others;  the  guiding  principle  always  being  the 
best  interests  of  the  child  for  the  present  and 
future.! 

2.  Pabent  and  Child  «s»2(2)  —  Rioht  to 

COSTODT. 

Divorced  father  of  boy  living  with  his  ma- 
ternal grandmother  and  his  mother's  second 
husband  held  entitled  to  the  custody  of  the  boy 
in  order  that  he  might  be  adopted  by  his  fa- 
ther's sister  and  her  husband,  Bt  persons  by 
character  and  means,  and  anxious  to  have  the 
child,  despite  a  strong  affection  between  the  boy 
and  bis  stepfather  and  grandmother. 

Appeal   from   District   Court,    Salt   Iiake 
County ;  R.  B.  Porter,  Judge. 

Suit  by  George  F.  Farmer  against  John  W. 
Christensen  and  another.     From  Judgment 


>  Stanford  v.  Gray.  42  Utah,  228,  129  Pac  423.  Ann. 
Cas.  191GA,  989;  Hummel  V.  Parrlsb,  43  UUh,  373. 
134  Pac.  898. 


4=»For  other  cases  see  Eame  topic  and  KEY-N  UMBER  In  all  Key-Numbered  Digests  and  Ind«x«s 
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for  petitioner,  defendants  appeal.  Case  re- 
manded, with  directlona  to  strike  a  finding 
from  the  record,  and  Judgment  otherwise 
aflBrmed  conditionally. 

Rogers  &  Haas,  of  Salt  Lake  City,  for  ap- 
pellants. 

Ray  Van  Cott,  of  Salt  Lake  City,  for  re- 
spondent. 

GIDEON,  J.  George  F.  Fanner  filed  a 
petition  in  the  district  court  of  Salt  Lake 
county,  Utah,  against  John  W.  Chrlstensen 
and  Mrs.  Q.  A.  Almqulst,  designated  herein 
as  defendants.  The  petitioner  alleged  that 
Joseph  Harry  Fargier,  of  the  age  of  10  years, 
is  bis  son  and  is  unlawfully  detained  and 
restrained  of  his  llherty  by  defendants.  De- 
fendants answered,  admitting  t;hat  petitioner 
is  the  father  of  the  child,  but  denied  his 
right  to  Its  custody,  and  also  denied  that  said 
child  was  unlawfully  restrained  by  them.  A 
hearing  was  had  before  the  district  court, 
and  the  custody  of  the  minor  awarded  to  pe- 
titioner. From  that  Judgment  defendants 
appeal. 

The  petitioner.  In  the  year  1902,  was  mar- 
ried to  Emma  Farmer,  the  mother  of  the 
child.  Two  children  were  born  of  that  mar- 
riage, a  son  now  14  years  of  age  and  the  child 
Involved  in  this  litigation,  who  was  10  years 
old  in  September,  1917.  The  eldest  son,  not 
in  any  way  Involved  In  these  proceedings,  at 
the  age  of  2%  years,  became  seriously  sick 
with  spinal  meningitis.  That  disease  left 
hlra  entirely  deaf.  During  such  sickness  he 
was  taken  to  the  home  of  a  Mrs.  Jacobsen, 
a  sister  of  petitioner,  and  he  has  remained  in 
that  home  and  been  cared  for  by  that  worthy 
woman  and  her  husband  ever  since.  The 
petitioner  has  at  no  time  contributed  to  the 
support  of  this  afflicted  son.  Petitioner  and 
his  wife  lived  together  until  1909.  During 
that  year  the  mother  of  the  child  refused  to 
continue  the  marital  relation  with  the  peti- 
tioner, and  thereafter,  in  the  year  1912,  filed 
a  complaint  for  divorce  in  the  district  court 
of  Salt  Lake  county,  charging  cruel  treat- 
ment and  failure  to  provide  her  with  the 
common  necessaries  of  life.  A  decree  of 
divorce  was  granted  plaintiff,  the  former 
wife  of  petitioner  herein.  She  was  award- 
ed custody  of  the  two  children.  Subseauent  to 
that,  in  the  year  1915,  the  mother  of  the  child 
married  defendant  John  W.  Chrlstensen. 
The  mother  was  then  in  poor  health,  and 
thereafter,  in'  the  fall  of  1916,  died.  From 
and  prior  to  the  date  of  the  marriage,  the 
minor  child  had  been  a  member  of  the  house- 
hold of  Chrlstensen,  and  said  minor  has  since 
said  time,  at  the  date  of  filing  this  petition, 
and  at  the  date  of  trial,  resided,  and  at  this 
time  resides,  at  the  home  of  said  Chrlstensen. 
The  defendant  Mrs.  Almqulst  is  the  mother 
of  the  former  wife  of  Farmer  and  grand- 
mother  of    the   child.     Said    grandmother, 


them.  She  has  continued  since  the  death  of 
her  daughter  to  reside  at  the  home  of  said 
Christensen  and  has  cared  for  and  l)een  the 
companion  of  the  boy  during  all  that  time. 
A  strong  attachment  and  affection  exist  be- 
tween the  grandmother  and  the  child  as  well 
as  behveen  the  child  and  defendant  Christen- 
sen. The  boy  Is,  for  such  reason,  extremely 
anxious  that  he  be  permitted  to  continue  to 
make  his  home  with  his  said  grandmotlier 
and  stepfather. 

The  petitioner  Is  a  resident  of  Idaho.  He 
has  never  remarried.  He  frankly  admitted 
during  the  trial  that  be  is  not  situated  so 
that  be  can  provide  a  good  home  for  his  son 
Joseph  or  give  him  the  care  and  attention 
that  he  desires  the  child  should  have.  It 
also  appears,  and  is  so  stated  by  the  peti- 
tioner, that  he  desires  that  the  boy  shall  be 
adopted  by  one  Samuel  M.  Taylor  and  his 
wife,  Ada  F.  Taylor,  residents  of  Salt  Lake 
City.  It  likewise  appears  in  the  record  tha( 
the  father,  prior  to  trial,  executed  the  neces 
sary  relinquishment  of  said  minor  child  an£ 
consented  that  he  might  be  adopted  by  Tay- 
lor and  wife.  Mr.  and  Mrs.  Taylor  are  well- 
to-do  people,  about  40  years  of  age,  and  have 
no  children  of  their  own.  They  own  a  good 
home.  Mr.  Taylor  has  an  income  of  12,500 
a  year  independent  of  his  wife's  income. 
Be  testified,  and  that  Is  not  disputed,  that 
he  has  property  worth  $20,000.  Said  Taylor 
and  wife,  in  their  testimony,  expressed  a 
very  ardent  desire  to  adopt  tills  boy  and 
make  him  their  heir.  They  both  expressed 
a  liking  and  affection  for  the  child  and  felt 
sure  that  they  could  do  better  for  him  in  the 
way  of  furnishing  a  home,  education,  and 
general  moral  training  than  he  would  likely 
receive  from  those  in  whose  custody  he 
now  is. 

The  grandmother  is  now  over  70  years  of 
age.  The  stepfather  was  31  at  the  date  of 
trial.  The  grandmother  is  without  property, 
and,  the  district  court  found,  is  quite  feeble. 
Mr.  Chrlstensen  owns  his  home  and  has  some 
other  property.  He  Is  an  industrious,  and, 
as  appears  from  the  record,  a  very  kind  and 
considerate  man.  He  Is  deeply  attached  to 
the  boy,  and  the  district  Judge  stated  in 
summing  up  the  case  that  his  conduct  toward 
and  treatment  of  the  child  have  been  most 
considerate;  that  because  of  said  conduct 
and  treatment  there  has  grown  up  between 
him  and  the  boy  a  strong  attachment,  and  the 
boy,  for  that  reason,  is  extremely  reluctant 
to  leave  his  home. 

During  the  oral  argument  it  was  suggest- 
ed, and  consented  to  by  both  parties,  that  the 
members  of  this  court  could.  If  they  so  de- 
sired, either  collectively  or  individually,  talk 
to  the  child  and  learn  bis  wishes  and  feelings 
respecting  the  parties  to  these  proceedings. 
Accordingly  the  Chief  Justice  and  the  writer 
of  this  opinion  have  had  a  personal  interview 


after  the  marriage  of  Chrlstensen  and  the  |  with  the  boy.    He  Is  an  exceptionally  bright 
V>y'8  mother,  resided  and  had  her  home  with  |  child.    The  result  of  that  interview  confirms 
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'wbat  Is  apparent  all  through  the  record,  the 
desire  of  the  boy  to  be  left  where  he  Is,  his 
strong  affection  for  his  grandmother  and 
stepfather,  and  the  considerate  treatment 
which  the  child  has  been  receiving. 

The  record  discloses  that,  so  far  as  the 
father  of  the  child  is  concerned,  his  conduct 
during  the  life  of  the  boy's  mother,  both  be- 
fore the  divorce  and  afterwards,  and  his 
neglect  of  the  cbUd  since  the  death  of  its 
mother,  have  been  such  that  he  is  entitled  to 
very  little,  if  any,  consideration  respecting 
the  future  care  or  custody  of  the  cliild.  The 
record  abundantly.  In  my  Judgment,  proves 
i^at  the  boy's  mother  was  not  only  Justified 
in  refoslng  to  continue  the  marital  relations 
with  the  boy's  father,  but  that  his  treatment 
was  such  that  she  could  not,  without  being 
subjected  to  neglect  and  cruel  treatment,  do 
otBerwise.  The  boy  was  bom  in  1907.  He 
was  therefore  2  years  old  when  his  mother 
refused  to  live  longer  with  his  father.  The 
testimony  abundantly  establishes  the  fact 
.that  during  the  time  from  the  child's  birth 
until  his  mother  left  his  father  the  father 
drank  to  excess,  neglected  his  family,  did  not 
provide  the  child  either  with  clothing  or 
other  necessaries  of  life  as  he  ought  to  and 
could  have  done ;  that  after  his  wife  separat- 
ed from  him  until  the  date  of  the  trial  he 
did  not  trouble  himself  to  know  whether  the 
child  was  clothed  or  fed.  The  most  that  it 
Is  contended  he  had  contributed  to  the  sup- 
port of  his  wife  or  the  child,  notwithstanding 
his  w'ife  was  sick  in  the  faU  of  1900,  was  the 
sum  of  $S2  at  that  time  and  S16  at  a  later 
date.  If  this  controversy  were  between  the 
father  and  the  defendants,  no  court,  in  my 
judgment,  would  hesitate  In  dismissing  the 
petition. 

[1]  It  is  tme,  everything  else  being  equal, 
that  the  natural  parent  of  a  child  is  entitled 
to  its  care,  custody,  and  control.  This  court, 
however,  by  its  former  decisions,  is  commit- 
ted to  the  more  humane  doctrine  that  In  cas- 
es of  this  nature  the  natural  parent  may,  by 
agreement  or  by  conduct,  deprive  himself  of 
his  natural  right  and  confer  it  upon  others ; 
that  In  cases  where  the  parent  has  lost  that 
right  either  by  agreement  or  conduct  the 
guiding  principle  wUl  always  be  the  best 
interests  of  the  child  for  the  present  and  its 
future.  Stanford  v.  Gray,  42  Utah,  228,  129 
Pac.  423,  Ann.  Gas.  1916A,  989;  Hummel  v. 
Parrlsh,  43  Utah,  373,  134  Pac.  898. 

[2]  Under  the  facts  as  appearing  in  this 
record  It  is  not  easy  to  determine  Just  what 
disposition  should  be  made  of  the  child.  The 
fact  is  that  the  little  boy,  to  a  great  extent, 
is  a  stranger  to  Mr.  and  Mrs.  Taylor.  True, 
he  has  visited  their  place  a  few  times  in 
years  gone  by,  but,  as  he  testified,  he  does 
not  now  know  where  their  present  residence 
is  located.  Very  naturally,  by  reason  of  the 
treatment  of  his  stepfather  and  his  grand- 
mother, a  strong'  affection  exists  between 
them.  It  will  be  with  grief  and  no  little 
heart  burning  that  the  grandmother  Is  part- 


ed from  him  or  he  from  her  as  well  as  from 
the  stepfather.  Nevertheless  the  future  In- 
terests of  the  child  must  control  the  actions 
or  order  of  the  court 

The  district  court,  after  a  hearing  running 
over  a  period  of  several  days,  concluded  that 
the  interests  of  the  child,  both  present  and 
future,  would  be  beSt  subserved  by  granting 
the  claim  of  the  i)etltioner.  The  grandmoth- 
er, in  the  very  nature  of  things,  can  live  only 
a  few  years  longer.  She  is  without  property 
for  her  own  support  and  cannot  be  of  any 
help  In  the  future  education  of  the  child. 
The  defendant  Christensen  is  a  young  man 
and  in  all  probability  will  marry  again. 
Doubtless  it  is  his  intention  to  do  everything 
within  bis  means  or  power  to  provide  the 
little  boy  with  a  home  and  to  educate  blm 
and  treat  him  as  though  he  were  his  own 
child.  What  a  change  in  Mr.  Christensen's 
domestic  relations  might  bring  to  the  boy  or 
the  treatment  he  might  receive  in  this  new 
home  are,  to  say  the  least,  problematicaL  On 
the  other  band,  the  record  shows  that  Mrs. 
Taylor  is  related  to  the  boy  by  blood,  being 
a  sister  of  the  boy's  father.  Both  Mrs.  Tay- 
lor and  her  husband  are  anxious  to  adopt  the 
child,  and,  as  they  both  testified,  treat  him 
as  thdr  own  child.  They  are  able  to  do  much 
more  for  him  in  a  material  way  than  either 
or  both  of  the  defendants.  If,  however,  there 
were  no  other  reasons  than  material  benefit, 
the  court  would  not  be  Justified,  for  that 
reason  alone,  in  awarding  them  the  custody 
of  the  child.  No  word  of  suspicion  is  found 
in  the  entire  case  against  the  character  of 
either  Taylor  or  his  wife.  The  lower  court 
evidently  did,  and  so  must  this  court,  accept 
their  statements  that  the  little  boy  will  be 
treated  with  every  consideration  and  kind- 
ness and  that  every  effort  will  be  made  by 
them  tending  to  promote  the  present  happi- 
ness and  future  usefulness  of  the  child,  and 
that  his  surroundings  will  be  of  such  a  pleas- 
ant nature  and  such  kindness  and  considera- 
tion will  be  shown  him  as  will  cause  him  to 
become  attached  to  and  fond  of  his  adopted 
parents.  Without  that  assurance  the  court 
would  not  be  Justified  in  awarding  them  the 
custody  of  the  child. 

Moreover,  it  is  in  evidence,  and  in  t&ct  it  Is 
apparent  from  the  entire  record,  that  the  re- 
lationship existing  between  the  families  of 
Mr.  and  Mrs.  Taylor  and  that  of  Mrs.  Jacob- 
sen  is  most  intimate  and  cordial.  As  stated 
herein,  the  elder  brother  of  this  minor  is  now, 
and  has  been  since  he  was  of  the  age  of  about 
3  years,  making  his  home  with  Mrs.  Jacol>- 
sen.  It  is  in  every  way  desirable  that  the 
two  children  should  know  more  of  each  other 
than  they  do  under  the  present  arrangement, 
or  are  likely  to  If  this  little  boy  continues  to 
make  his  home  with  defendants.  Conceding 
the  delicacy  of  taking  the  child  from  his 
present  surroundings,  I  am,  nevertheless,  in 
considering  the  future  interests  and  well- 
being  of  this  child,  clearly  of  the  opinion  that 
it  will  be  for  his  best  Interests  that  bis  future 
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should  be  with  the  family  of  hlB  ancle  and 
aunt,  and  that  the  district  court  was  Justified 
In  the  decree  entered. 

The  record  in  this  case  Is  voluminous, 
covering  nearly  800  typewritten  pages.  Very 
much  testimony  was  offered  by  both  parties 
respecting  the  wishes  of  the  mother  of  the 
child  as  expressed  by  her  during  her  last 
Illness.  Mrs.  Taylor  testified  that  the  mother 
at  various  times  appealed  to  her  to  care  for 
her  son  Jos^h.  Likewise  Mrs.  Jacobsen 
testified  that  the  mother  of  the  child  said  to 
her,  not  only  once,  but  repeatedly,  that  she 
wished  that  she  (Mrs.  Jacobsen)  might  give 
the  boy  a  home,  and,  if  she  could  not,  that 
Mrs.  Taylor  would.  On  the  other  hand,  the 
grandmother,  the  stepfather,  and  a  Mrs. 
Dahl,  a  sister  of  the  boy's  mother,  testified 
that  frequently  during  the-  mother's  sickness 
she  expressed  a  request  and  desire  that  the 
child  should  continue  to  remain  with  the 
stepfather  and  the  grandmother.  I  have  lit- 
tle doubt  that  all  these  witnesses  were  tes- 
tifying truthfully,  notwithstanding  the  ap- 
parent conflict.  The  mother  seemed  to  feel 
that  her  eldest  child  was  and  would  be  pro- 
vided with  a  home  and  cared  for  by  Mrs. 
Jacobsen.  Let  me  pause  at  this  place  to  re- 
mark that  Mrs.  Jacobsen  stands  out  in  this 
record  by  far  the  worthiest  and  most  un- 
selfish character  mentioned.  The  future  of 
the  republic  will  be  better  anchored  if  her 
kind  is  multiplied.  The  mother's  chief  anxie- 
ty seems  to  have  been,  during  her  last  sick- 
ness, concerning  the  future  of  this  little  boy. 
She  knew  he  had  nothing  to  expect  from  his 
father.  She  knew  that  Mrs.  Jacobsen,  in  ad- 
dition to  rearing  a  family  of  her  own,  had 
cared  for  her  afflicted  child  practically  since 
his  birth  and  could  not,  and  ought  not  be  re- 
quired to,  take  on  addltiqnal  burdens.  The 
mother  was  racked  by  pain  and  was  much  of 
the  time  not  herself  mentally.  Under  such 
circumstances  it  is  not  at  all  surprising  that 
she  made  these  apparently  contradictory 
pleas.  All  of  this  testimony  may  have  been 
of  but  little  help  to  the  court  In  determining 
the  conflict  between  the  parties  respecting 
the  future  interests  of  the  child.  The  dis- 
trict court,  however,  deemed  It  of  sufficient 
importance  to  make  a  finding  that  the  de- 
ceased had  on  numerous  occasions  "requested 
that  her  son  Joseph  be  taken,  cared  for,  and 
reared  by  Mrs.  Jacobsen  or  by  Mrs.  Taylor." 
The  court  could,  with  equal  propriety,  have 
made  a  finding  that  she  made  the  same  re- 
quest of  the  other  parties  to  this  proceeding. 

The  lower  court,  doubtless  by  adopting 
findings  prepared  by  counsel  for  petitioner, 
found  that  the  mother  of  the  child,  about  the 
month  of  July,  1909,  left  the  home  of  the  peti- 
tioner without  his  fault  and  contrary  to  hla 
wishes,  and  that  the  petitioner  had,  up  until 
the  date  of  their  separation,  supported  and 
maintained  his  wife  and  child  to  the  best  of 
his  ability.     That  finding  is  wholly  imma- 


terial to  the  question  to  be  determined.  In 
addition  to  that,  in  my  judgment,  it  is  con- 
trary to  not  only  the  findings  of  the  district 
courb  in  the  divorce  proceeding,  but  is 
against  the  great  weight  of  the  evidence  In 
this  action.  Moreover,  it  is  an  unnecessary 
and  unjust  refiectlon  upon  a  woman  who  has 
passed  to  the  great  beyond  and  Is  not  in  court 
to  defend  herself  against  any  such  accusa- 
tion. It  should  be  annulled  and  stricken 
from  the  findings  made  by  the  court. 

It  also  appears  in  the  record,  as  Indicated 
above,  that  Mr.  Taylor  and  his  wife  have 
filed  a  petition  In  the  district  court  of  Salt 
Lake  county  for  the  adoption  of  this  little 
boy,  and  that  the  father,  petitioner  herein, 
has  filed  a  relinquishment  of  all  his  right  or 
claim  to  the  boy  and  consented  to  his  adop- 
tion by  Taylor  and  wife.  It  is  not  apparent 
that  any  order  of  adoption  was  ever  made. 
It  also  appears  that  Mr.  Ghristensen  has 
filed  a  petition  with  a  view  of  adopting  the 
child,  but  as  I  understand,  both  of  these  pro- 
ceedings are  held  in  abeyance  pending  this 
appeal.  It  sufficiently  appears  from  what 
has  been  said  that  this  court  would  not 
favorably  consider  awarding  the  oustody  of 
the  child  to  the  petitioner,  except  as  itiat 
may  be  a  medium  for  his  adoption  by  Taylor 
and  wife. 

For  the  foregoing  reasons  the  case  is  re- 
manded to  the  district  court  of  Salt  Lake 
county,  with  directions  to  strike  from  the 
record  the  finding  relating  to  the  abandon- 
ment of  the  petitioner  by  his  wife  as  indicat- 
ed above.  Otherwise  the  Judgment  is  affirm- 
ed conditionally  that  an  order  of  adoption 
of  the  child  on  the  part  of  Mr.  Taylor  and' 
wife  be  filed  in  this  proceeding  within  30 
days  after  the  remittitur  from  this  court  has 
reached  the  district  court.  If  no  SHch  order 
of  adoption  is  so  filed,  the  district  court  is 
directed  to  set  aside  its  former  order  and 
Judgment  and  dismiss  the  petition.  Neither 
party  wUl  recover  costs  on  appeal. 

CORFMAN,  O.  J.,  and  FRICE,  WBBBB, 
and  THUBMAN,  JJ.,  concur. 


MURRAY  OITT  v.  INDUSTRIAL  COMMIS- 
SION OF  UTAH.    (No.  8372.) 

(Supreme  Court  of  Utah.     July  31,  1919.) 

Mastkb  and  Sebvant  ®=»405(4)— Wokkken's 
Compensation  Act— Findings  oi-  Coioiis- 

SION— EJVIDINCE     of     InJTBT — SUTWCEENOT. 

Findings  of  the  Industrial  Commission  that 
ft  city  employ^  petltioDing  for  compensation 
was  Injured  in  the  course  of  his  employment, 
and  that  his  injury  by  a  slight  blow  on  the 
neck  with  a  shovel  handle  was  the  immediate 
cause  of  a   paralytic  stroke   following  shortly 
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after  the  accident  held  supported  by  eTidence 
given  by  the  attending  physician.^ 

Appeal  from  District  Court,  Salt  Lake 
County;  P.  C.  Evans,  Judge. 

Action  by  Murray  City  against  the  Indus- 
trial Commission  of  Utab,  to  set  aside  Its 
award  under  the  Workmen's  Compensation 
Act  From  a  judgment  or  order  for  plaintiff 
vacating  and  siettlng  aside  tbe  award,  the 
Commission  appeals.  Reversed,  and  cause  re- 
manded with  directions  to  set  aside  tbe  or- 
der and  judgment  and  to  dismiss  tbe  com- 
plaint 

Dan  B.  Sbields,  Atty.  Gen.,  and  H.  Van 
Dam,  Jr.,  Asst.  Atty.  Gen.,  for  appellant 

D.  W.  Moffat,  of  Murray,  for  respondent 

GIDBON,  J.  It  Is  admitted  that  the  plain- 
tiff, Murray  City,  as  an  employer.  Is  subject 
to  tbe  provisions  of  tbe  act  of  tbe  Legisla- 
ture commonly  known  as  the  Industrial 
Commission  Act  It  appears  that  on  or 
about  August  25,  1917,  one  David  Hazeldlne 
was  employed  by  the  plaintiff  city,  and  was 
at  that  date  assisting  in  loading  with  a  shov- 
el slag  upon  B  wagon.  Charles  White,  a 
teamster,  In  leveling  the  slag  thrown  upon 
tbe  wagon,  while  In  tbe  act  of  bringing  back 
his  shovel,  struck  Hazeldlne  a  very  slight 
blow  on  the  neck  with  one  end  of  the  shov- 
el handle.  A  state  of  paralysis  followed, 
which  particularly  affected  tbe  left  side  of 
tbe  body.  A  petition  was  filed  by  Hazeldlne 
with  tbe  defendant  commission  praying  for 
sudi  relief  as  be  might  be  entitled  to  receive. 
Hearing  was  had,  and  an  order  made  by 
the  comnilsblon,  directing  that  the  plaintiff, 
Murray  City,  pay  to  the  claimant,  Hazel- 
dlne, the  sum  of  $8.73  per  week  beginning 
September  5,  1917,  and  to  continue  so  long 
as  tbe  disability  lasts.  Thereafter,  on  peti- 
tion of  Murray  City,  a  rehearing  was  grant- 
ed and  additional  testimony  taken,  where- 
upon the  commission  adhered  to  and  reaf- 
firmed its  former  decision.  The  plaintiff 
city,  being  dissatisfied  with  tbe  award  of 
tbe  commission,  in  pursuance  of  Comp.  Laws 
Utab  1917,  i  3087,  being  section  27  of  the 
original  act  of  1917,  filed  its  complaint  in 
tbe  district  court  of  Salt  Lake  county,  ask- 
ing that  said  award  be  set  aside,  vacated, 
or  amended,  on  the  ground  that  tbe  deci- 
sion was  unreasonable  and  unlawful,  and 
that  said  decision  was  not  supported  by 
evidence,  but  was  contrary  to  tbe  evidence, 
and  that  the  applicant  did  not  receive  a 
personal  injury  by  accident  arising  out  of 
and  in  tbe  course  of  bis  employment.  To 
thot  complaint  tbe  commission  answered, 
making,  certain  admissions  and  denials. 
Among  other  things  it  was  alleged  "that  the 
court  Is  without  jurisdiction  to  hear  evi- 
dence in  the  case,  and  that  Its  jurisdiction 
is  limited  to  reviewing  tbe  record  made  by 


» Citing  Industrial  Com.   v.   Evans,  174   Pac.   825; 
Garfield  Smelting  Co.  t.  Industrial  Com.,  178  Pac. 

67. 


the  commission."  To  tbe  answer  was  at- 
tached and  filed  with  tbe  clerk  of  the  court 
a  copy  of  the  proceedings  and  testimony 
taken  before  the  commission.  The  trial  court 
seems  to  have  treated  the  answer  as  a  de- 
murrer, and,  after  argument,  overruled  the 
same,  entered  judgment  in  favor  of  tbe 
plaintiff  city  vacating  and  setting^  aside  the 
award  made  by  tbe  defendant  commission. 
From  that  judgment  or  ordei^  the  commis- 
sion appeals  to  this  court 

There  is  no  dispute  that  the  petlttoner 
Bazeldine  was,  on  tbe  date  mentioned.  In 
the  employ  of  the  dty.  Neither  Is  there  any 
dispute  that  he  received  a  slight  blow  In 
the  course  of  bis  employD|ient  from  the  end 
of  tbe  shovel  handle  in  the  hands  of  the 
witness  White,  either  by  Hazeldlne  walking 
against  It  or  by  White  pulling  It  back  in 
leveling  the  slag  upon  bis  wagon.  It  is  also 
conceded  that  It  was  not  such  a  blow  or 
contact  as  to  cause  any  abrasion  or  make 
any  mark  or  bruise  upon  the  skin.  Im- 
mediately following  this,  however,  Hazel- 
dlne became  sick ;  was  given  some  assistance 
by  Ills  fellow  workmen;  was  later,  during 
the  same  afternoon,  taken  to  the  physician's 
office.  On  the  following  morning  paralysis 
had  developed  so  as  to  be,  as  stated  by  the 
doctor,  complete. 

The  question  for  determination  by  this 
court  is.  Is  there  any  substantial  evidence 
in  the  record  to  support  the  finding  of  the 
commission  that  tbe  injury  resulted  from  an 
accident  received  while  In  tbe  course  of  em- 
ployment? 

It  Is  conceded  In  the  argument  of  connsel 
for  Murray  City  that  If  the  evidence  of  the 
physician  connects  the  stroke  of  paralysis, 
with  the  Injury  the  decision  of  the  Indus- 
trial Commission  should  be  sustained.  It  is 
likewise  conceded  by  the  Attorney  General, 
appearing  for  tbe  commission,  that  If  the 
award  can  be  supported  such  support  must 
be  found  in  the  testimony  of  the  attending 
physldan.  Dr.  Rothwell.  as  bis  is  tbe  only 
testimony  that  connects  the  paralysis  with 
the  accident  We  think  It  advisable,  there- 
fore, to  set  out  all  of  the  testimony  given  by 
the  physician  bearing  upon  or  material  to 
the  finding  of  the  commission  on  that  i)olnt. 
It  Is  as  follows: 

"Q.  Do  you'  know  anything  as  to  an  injury 
sustained  by  him  on  or  about  tbe  17th  of  Au- 
gust 1917?  A.  Yes.  Q.  Sute,  Doctor,  what 
tbe  nature  of  it  was  and  the  condition  in  wbidi 
you  found  bim.  A.  Mr.  Hazeldlne  was  brought 
to  my  office  In  a  buggy  on  that  day  by  two  other 
men,  I  believe,  and  they  told  me  at  that  time 
that  he  had  been  struck  in  the  neck  with  the 
handle,  I  believe,  of  a  shovel ;  and  at  that  time 
he  had  been  struck,  I  believe,  in  tbe  left  side 
of  his  neck,  and  bis  heed  was  turned  veay  far 
to  that  side.  On  examination  at  tl>at  time  he 
didn't  show  any  bruise  or  contusion  at  the 
point  of  Injury,  and  I  heard  from  him  the  next 
day.  •  •  *  I  went  down  to  see  him  and  at 
the  time  he  had  a  left-sided  paralysis.  I  kept 
him  in  bed  for  a  long  time  with  that,  and  it 
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is  gradually  setting  better.  •  •  •  Q.  Well, 
Doctor,  was  there  any  contusion  or  mark 
arooDd  the  area  of  the  injury  developed  subse- 
quent to  the  first  examination?  A.  No,  sir.  Q. 
Did  you  connect,  in  any  way,  the  injury  with 
his  stroke  of  paralysis?  A.  Well,  in  this  way: 
Of  course,  as  far  as  the  tap  on  the  neck  went, 
that  would  not  give  him  the  paralysis  on  the 
same  side.  His  injury  has  got  to  be  hore  (point- 
ing to  the  base  of  the  skull),  but  the  way  I 
look  at  Mr.  Haseldlne's  case,  he,  doubtless,  was 
carrying  at  that  time  a  high-blood  pressure,  as 
tests  with  the  instruments  have  since  shown, 
and  I  have  no  doubt  he  was  at  the  time  of  his 
injury,  and  he  was  working  for  the  city  on  a 
hot  Anguat  day,  in  a  black  slag  dump,  just 
about  as  hot  a  condition  as  you  could  get  a 
man  to  work  in.  In  fact,  the  heat  was  terrific, 
and  that  would  tend  to  make  his  pressure  high- 
er. He  was  struck  in  the  neck,  and  it  was 
started  by  his'being  struck;  and  he,  I  supposp, 
had  jumped  back,  and  that  is  when  the  thing 
happened.  That  is,  started  in  in  scaring  him  a 
little  bit,  in  connection  with  the  already  high- 
blood  oreasure,  and  augmented  it,  and  be 
burst  a  blood  vessel  in  the  right  side  of  the 
brain.  Q.  And  you  call  this  a  stroke  of  apo- 
plexy, or  how  do  you  designate  it?  A.  Yes; 
a  stroke  of  paralysis.  Q.  Now,  do  you  say  that 
this  accident— while  it  in  itself  was  not  wholly 
the  cause  of  the  stroke— but  would  you  say  that 
it  was  the  proximate  cause?  A.  I  would  say  so, 
Mr.  Nebeker.  As  I  would  look  at  It,  the  con- 
dition is  much  the  same  as  if  we  had  a  loaded 
cannon  in  this  room  and  everything  ready  to  be 
fired  off.  Let  some  one  tiuch  it  oS  as  the  ac- 
cident touched  his  off,  and  the  whole  character 
is  changed.  Q.  Now,  do  you  make  any  connec- 
tion or  relation  with  the  fact  of  him  being  hit 
on  the  left  side  of  the  neck  with  his  paialysis 
on  the  left  side?  A.  No;  nothing  whntever. 
Q.  Is  it  not  a  fact.  Doctor,  that  an  injury  on 
the  one  side  would  more  likely  have  an  effect 
on  the  opposite  side?  A.  Yes,  absolutely.  The 
only  way  it  could  happen  to  give  him  the  pa- 
ralysis would  be  to  give  him  a  fracture  of  the 
vertebne  in  the  neck.  Then  it  would  crosa 
over,  for  they  cross  over  right  at  the  base  of 
the  brain.  ♦  •  •  Q.  Now,  Doctor,  how  soon 
after  receiving  that  accident  would 'you  say 
from  your  experience  as  a  physician  that  this 
stroke  followed  the  accident?  A.  Well,  now,  1 
saw  him,  as  I  remember,  around  6  o'clock  In 
the  afternoon,  and  he  had  it  the  next  morning. 
It  was  complete  the  next  morning.  It  was  not 
complete  that  afternoon.  Of  course  those  things 
•11  depend  on  the  size  of  the  vessel  that  bursts. 
If  it  is  a  veiy  small  vessel  it  takes  a  long  time 
to  form  a  clot  in  the  brain  to  destroy  the  nerve 
centers;  while  a  large  vessel  can  destroy  it 
immediately  in  such  a  manner  as  to  cause  in- 
stant death.  Q.  Could  you  tell  at  your  first  ex- 
amination, at  the  time  he  was  brought  to  your 
ofSee  immediately  following  the  accident— did 
you  determine  at  that  time  that  he  was  suffering 
from  a  stroke?  A.  No;  he  was  not.  He  was 
suffering  from  what  we  call  shock,  but  it  had 
not  made  it«elf  evident  as  paralysis.  '  Q.  Is 
there  any  evidence  in  your  mind  that  the 
shock  received  from  the  accident  was  the  proxi- 
mate cause  of  this  stroke,  or—  A.  Well,  let 
me  see  if  my  idea  of  the  proximate  cause  is  the 
same  as  yours.  Q.  Would  it  have  happened  if 
the  accident  had  not  been  sustained?  A.  Per- 
haps.   As  I  say,  that  blood  pressure  was  there. 


and  everything  was  there  to  cause  a  rapture  of 
the  blood  vessel,  but  whether  or  not  it  would 
ever  have  ruptured  of  its  own  accord  no  one 
can  tell.  Q.  You  beUeve,  then,  that  the  acci- 
dent would  aggravate  or  accelerate  the  process 
of  the  action?  A.  Yes,  sir.  Q.  Did  he  sus- 
tain what  you  would  call  a  severe  stroke,  to 
clear  up  as  quickly  a<!  it  has,  or  a  light  stroke? 
A.  Well,  rather  a  light  stroke,  to  clear  up  as 
quickly  as  it  has." 

The  commlasion  made  findings,  attd  from 
such  findings  deduced  the  following  conclu- 
sion : 

"In  view  of  the  extreme  hot  weather,  age  of 
the  applicant,  and  the  obvious  susceptibility  of 
applicant  to  suffer  a  paralytic  stroke  at  the 
time  of  the  accident,  the  fact  that  no  evidence 
of  sickness  or  distress  was  apparent  imme- 
diately before  the  blow,  that  a  strange  feeling, 
sickness,  and  a  paralytic  stroke  developed  in 
usual  time  immediately  following  the  blow,  it 
is  reasonable  to  con.clude  that  the  blow  from  the 
shovel,  received  accidcntallyand  arising  out  of 
and  in  the  course  of  his  employment  by  the  de- 
fendant corporation,  was  the  proximate  cause 
of  the  disability  suffered  by  applicant,  and  an 
award  of  compensation  should  be  made  accord- 
ingly."     . 

It  is  the  contention  of  Murray  City  tbait 
there  is  nothing  in  the  testimony  of  the 
physldan  to  support  the  finding  that  Ham* 
dine  was  injured  while  in  the  course  of  bis 
employment,  and  that,  if  Injured,  then  tbe 
slight  atroke  which  be  received  could  not 
bare  produced  tbe  paralytic  condition  tbat 
followed. 

As  indicated  above,  tbe  only  question  be- 
fore this  court  for  determination  is  whether 
the  above  testimony  of  the  physician  Is  suf- 
ficient to  support  tbe  commission's  findlnga 
Without  attempting  to  analyze  in  detail  or 
set  forth  tbe  deductions  and  conclusions  tbat 
might  be  legally  or  logically  drawn  from  tbe 
physician's  testimony,  we  remark  that  we 
have  no  hesitancy  la  holding  tbat  there  was 
testimony  before  the  commission  to  support 
Its  findings,  both  that  the  applicant  (peti- 
tioner) was  injured  In  the  course  of  his  em- 
ployment, and  tbat  such  injury  was  tbe  im- 
mediate cause  of  tbe  paralytic  stroke  follow- 
ing shortly  after  tbe  accident  or  Injury.  Tbe 
following  authorities  support  tbe  conclusion 
reached:  Honnold,  Workmen's  Ck>mp.  |  08; 
La  Veck  v.  Parke,  Davis  Co.,  190  Mich.  604, 
157  N.  W.  72,  L.  R.  A.  1918D,  1277;  Crowley 
V.  City  of  Lowell,  223  Mass.  288,  HI  N.  EL 
786.  Other  phases  of  the  Industrial  Commis- 
sion Act  have  been  considered  by  this  court 
in  two  cases,  namely  Industrial  Co.  v.  Evans, 
174  Pnc.  825;  Garfield  Smelting  Co.  v.  In- 
dustrial Com.,  178  Pac.  57. 

It  follows  from  tbe  foregoing  tbat  tbe 
district  court  erred  In  entering  Judgment 
setting  asfde  the  award  of  the  commission. 
The  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  tbe  cause  Is  remanded  to 
the  district  court  of  Salt  Lake  county,  with 
directions  to  set  aside  Its  order  and  Judg- 
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ment  and  to  dismiss  the  complaint.    Appel- 
lant to  recover  costa 

CORFMAN,  O.  J.,  and  FBICK,  WEBB5R, 
and  THURMAN,  JJ.,  concur. 


PINGREE  NAT.  BANK  OF  OGDEN  v.  WEB- 
ER COUNTY  et  aL     (No.  3314.) 

(Supreme  Goart  of  Utah.     July  8,  1919.     On 
Application  for  Rehearing,  Aug.  27,  1919.) 

1.  Taxation     <S=»454r— Assessment— CoNci-tr- 
sivENESs— Review. 

The  valuation  of  bank  shares  by  an  assessor 
and  board  of  equalization,  in  determining  tax 
the  shares  should  bear,  is  conclusive  in  absence 
of  fraud.  1 

2.  Appeal  and  Ekbob  €=»1054(3)— Habhlesb 
Ebbor— EvinBNCK. 

Error  in  admitting  evidence  is  harmless, 
where  court  disregarded  it  in  entering  judgment. 

3.  Taxation  ®=>543(6)— Recovebino  Unlaw- 
ful TAX  Paid— Complaint. 

A  complaint  alleging  that  excessive  valua- 
tion of  banl^  shares  resulted  in  an  exorbitant 
and  unlawful  tax,  etc.,  authorizes  admission  of 
evidence  that  a  deduction  of  real  estate  val- 
ines from  the  total  value  of  the  shares  was  not 
made  in  manner  required  by  Comp.  Laws  1917, 
{  5868. 

4.  Taxation  ®=b  128— Bank  Ssabes— DEduot- 
INO  Real  Estate  Valve. 

0>mp.  Laws  1917,  §  6869,  relating  to  as- 
sessment of  bank  shares,  is  not  complied  with 
by  deducting  assessed  value  of  bank's  realty 
from  total  value  of  shares,  but  amount  to  be 
deducted  is  a  sum  bearing  same  relation  to  total 
yelueof  shares  as  assessed  value  of  realty  bears 
to  book  value  of  capital  stock,  surplus,  and  un- 
divided profits. 

^.  Appeal  and  Ebboe  «=1106(4)— Disposi- 
tion OF  Case— Remanding. 
Where  the  record  in  an  action  at  law  to 
recover  taxes  illegally  exacted  is  indefinite  as 
to  whether  the  tax  was  properly  calculated, 
the  case  will  be  remanded  for  purpose  of  taking 
further  evidence. 

B.  Taxation  ®=a537— Recovkbt  of  Tax  Paid 
■  —Assessment— CoNCLtrsivENKBS. 

An  assessment  of  bank  shares  for  taxation 
by  a  county  assessor  and  board  of  equalization 
is  not  conclusive  where  they  misapplied  the 
Statutory  method  of  calculating  taxes,  but  is 
subject  to  judicial  revision  in  action  to  recov- 
er taxes  under  Comp.  Laws  1917,  f  6094. 

On  Application  for  Rehearing. 

7.  Appeal  and  Ehbob  €=3835(2)— Resebvino 
Gbounds    fob    Review— Assiqnments    of 
Ebbob. 
The  alleged  unconstitutionality  of  a  statute 
cannot  be  considered  upon  a  rehearing  applica- 
tion, where  the  point  was  not  raised  below  nor 
assigned  as  error  on  appeal.^ 


'  Cootineatal  Nat.  Bank  v.  Naylor,  179  Pac.  67. 

'Lyon  V.  Mauss.  31  Utah.  283,  87  Pac.  1014;  Ege- 
lund  V.  Fayter,  172  Pac.  313;  Holt  v.  Great  Eastern 
Casnalty  Co.,  173  Pac.  1168. 


Appeal  from  District  Ck>urt,  Welter  Coun- 
ty;  A.  W.  Agee,  Judge. 

Action  by  the  Pingree  National  Bank  of 
Ogden,  Utah,  against  Weber  County  and  Jos- 
^h  B.  Storey.  Judgment  for  plaintiff 
against  the  first-named  defendant,  and  It 
appeals  and  plaintiff  assigns  cross-errors. 
Reversed  and  remanded,  with  directlcms. 

C.  I/.  Farr  and  J.  N.  Elmball,  both  of  Og- 
den, for  ai^lant 
H.  H.  Henderson,  of  Ogden,  for  respondeat 

THURMAN,  J.  The  plalnttff  Is  a  national 
bank  doing  business  at  Ogden,  Weber  county, 
Utah. .  On  the  1st  day  of  January,  1916,  Its 
capital  stock  amounted  to  $176,000,  divided 
among  1,750  shareholders.  Its  surplus 
amounted  to  $75,000  and  Its  undivided  profits 
to  $644.21.  Its  total  assets,  as  shown  by  a 
verified  statement  furnished  the  county  as- 
sessor by  the  plaintltf,  amounted  to  the  sum 
of  $250,644.21.  The  caplUl  stock  Included 
the  real  estate  used  by  the  plaintiff  for  bank- 
ing purposes  In  Weber  county.  The  assessor, 
for  the  purpose  of  taxatlcm  In  1916,  deter- 
mined the  market  value  of  all  of  said  prop- 
erty to  be  the  sum  of  $525,000.  The  real 
estate  was  valued  at  $66,760,  which  deducted 
from  the  value  of  all  the  propert?  left  a 
balance  of  $458,240.  From  this  sum  a  fur- 
ther deduction  was  made  of  10  per  cent., 
leaving  a  final  balahce  of  $412,416,  at  which 
sum  the  shares  were  assessed. 

It  is.  In  substance,  alleged  In  the  complaint 
that  said  assessor  wrongfully,  fraudulently, 
unlawfully,  systematically,  and  Intentionally 
assessed  the  value  of  said  shares  at  the  sum 
last  named  for  the  purpose  of  compelling 
plaintiff  to  pay  more  than  Its  Just  share  ^f 
the  taxes,  and  that  said  property  was  asses- 
sed at  a  higher  valuation  than  other  pr<^ 
erty  of  the  same  kind  assessed  by  said  as- 
sessor. It  is  also  alleged  that  plaintiff  ap- 
peared before  the  county  board  of  equaliza- 
tion and  applied  for  a  reduction  of  said  tax- 
es, and  pointed  out  to  the  board  that  the  as- 
sessor had  assessed  said  shares  greatly  In 
excess  of  the  value  of  plaiutitrs  assets  and 
for  more  than  their  full  cash  value;  that 
said  board  fraudulently,  wrongfully,  arbi- 
trarily, and  capriciously  refused  to  reduc* 
the  valuation.  The  complaint-  further  al- 
leges that  plaintiff  paid  to  the  defendant 
Storey  as  county  treasurer  all  of  said  taxes, 
including  the  assessment  on  real  estate,  the 
total  sum  of  $9,593.18,  and  filed  a  written 
protest  with  said  coimty  treasurer  protest- 
ing the  sum  of  $8,298.30,  Included  in  the 
above  tax.  It  is  also  alleged  that  the  statute 
under  which  the  shares  were  assessed  Is 
unconstitutional  and  void;  that  it  yiolat«B 
sections  2,  S,  and  10  of  article  13  of  the 
Constitution  of  Utah,  because  said  assess- 
ment was  made  with  the  intention  and  pur- 
pose of  compelling  plaintiff.  In  behalf  of  its 
shareholders,  to  pay  an  excessive  and  dlspro- 
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pordonate  amonnt  of  tbe  taxes  aaaessed; 
that  said  tax  so  assessed  is  excessive,  dis- 
crimlnatlye,  unequal,  and  nonuniform  and  In 
violation  of  the  Constitution  and  laws  of  the 
United  States.  Various  other  allegations 
are  made  charging  fraud  and  discrimination, 
but  tbe  foregoing  sufBciently  Illustrates  the 
nature  of  plaintUTs  claim,  for  which  it  pray- 
ed Judgment  in  the  sum  of  $8,29a30. 

The  defendants  admit  substantially  all  the 
allegations  of  the  complaint,  except  such  as 
<dtarge  excessive  vBluati<Hi,  intentional 
wrongdoing,  and  fraud. 

The  case  was  tried  to  a  Jury.  The  ac- 
tion against  the  treasurer  was'  dismissed, 
and  under  direction  of  tbe  conrt  a  verdict 
was  rendered  and  Judgment  entered  against 
the  county  in  the  sum  of  $613.60,  from  which 
Judgment  the  county  appeals  and  assigns 
many  errors.  It  Insists  that  plaintlfT  was  not 
entitled  to  Judgment  in  any  sum  whatsoever. 
Respondent  assigns  cross-errors,  by  which  it 
seeks  Judgment  for  a  greater  amount. 

[1,2]  At  the  trial,  evidence  was  admitted 
for  respondent,  over  appellant's  objection, 
to  prove  the  iparket  value  of  the  shares.  Ap- 
pellant insists  that  such  evidence  was  In- 
admissible under  the  pleadings  In  the  absence 
of  any  proof  of  fraud.  In  our  Judgment,  the 
ctmtentlon  of  api)ellant  should  have  been 
sustained,  for  the  reasMi  that  unless  fraud 
In  making  the  assessment  was  established 
the  action  of  the  assessor  and  board  of 
equalization  as  to  this  matter,  which  was 
within  their  discretion,  was  final  and  con- 
duslvft  Continental  Nat.  Bank  t.  Naylor, 
179  Pac.  67,  and  cases  dted  at  page  76.  The 
error,  however,  was  harmless,  inasmuch  as 
the  conrt  found  that  no  fraud  was  proven 
and  disregarded  tbe  testimony  In  entering 
Its  Judgment 

[S]  Certain  portions  of  Che  assessment 
book  w-ve  admitted  in  erldenoe  over  appA- 
lant's  objection.  The  evidence  bo  admitted 
tended  to  show  the  method  adopted  by  the 
assessor  in  determining  the  value  at  which 
the  shares  should  be  assessed.  It  showed 
that  the  market  value  of  tbe  shares  was  fixed 
at  9S2S,0W.  From  this  entire  value  was 
deducted  the  ralue  of  the  real  estate,  $6tf,760, 
obtaining  as  a  result  (458,240.  From  this 
sum  a  further  deduction  of  10  per  cent,  was 
made,  leaving  as  hereinbefore  stated,  a  final 
balance  of  (412,416,  at  which  the  shares 
were  assessed.  The  evidence  was  offered  by 
respondent  for  the  purpose  of  showing  that 
deducting  the  value  of  the  real  estate  froib 
the  entire  value  of  the  shares  is  not  a  com- 
pliance with  the  rules  laid  down  in  section 
6868,  Comp.  Laws  Utah  1917,  Appellant  ob- 
jected to  the  evidence  mainly  on  the  ground 
that  no  such  objection  to  the  assessment  was 
made  or  relied  on  in  the  complaint.  It  is 
true  that  the  e^)eciflc  point  is  not  presented 
In  the  complaint,  but  it  does. appear  there- 
from in  more  ways  than  one  that  tbe  plain- 
tiff  complains   of   excessive   valuation   by 


which  the  shares  of  the  stockholders  were 
assessed  too  high.  In  other  words,  it  com- 
plains that  the  method  adopted  by  the  as- 
sessor resulted  In  requiring  respondent  to  pay 
a  tax  which  was  exorbitant  and  unlawful. 
The  complaint  does  not  call  particular  atten-, 
tion  to  the  fact  that  tbe  statute  above  re- 
ferred to  was  disregarded  by  the  assessor  in 
deftermining  the  value  at  which  the  shares 
should  be  assessed.  In  the  absence  of  a 
special  demurrer,  however,  we  think  the 
evidence  was  witiiln  the  Issues  made  by.  tbe 
pleadings. 

[4, 6]  We  cannot  ascertain  from  the  record 
before  us  whether  or  not  the  assessor,  in 
determining  the  value  at  wbidi  the  shares 
should  be  assessed,  followed  the  rule  provid- 
ed in  section  S868,  supra.  Whether  the  as- 
sessment made  was  prejudicial  to  the  plaln- 
titt  depends  entirely  upon  the  question  as  to 
whether  the  sum  (6i3,7e0  represents  tbe 
amount  contemplated  by  said  sectidn  to  be 
deducted  cm  account  of  the  real  estate  or  on- 
ly the  value  at  which  the  real  estate  was 
finally  assessed.  If  the  former,  respondent 
could  not  have  been  prejudiced.  If  we  de- 
duct from  the  full  cash  value  of  the  shares 
the  amount  contemplated  by  the  statute,  tbe 
result  obtained  must  of  necessity  represent 
the  value  of  the  shares  to  be  assessed,  less 
the  further  deduction  of  10  per  cent.  If 
from  this  amount  we  deduct  the  10  per  cent., 
we  obtain  the  value  at  which  the  shares 
should  be  assessed.  OThis  proposition  is  in' 
controvertible.  Therefore  we  conclude,  if  the 
$66,760  represents  the  correct  amount  to  be 
deducted  on  account  of  the  real  estate  as 
provided  by  the  secttoi  of  the  statute  refer- 
red to,  and  that  sum  was  deducted  from  the 
full  cash  value  of  the  shares,  the  plainttfT 
has  no  groands  of  complaint  and  the  court 
should  have  found  for  the  defendant  no  cause 
of  action.  If,  on  the  other  hand,  the  $66,700 
appearing  In  the  record  represents  only  the  as- 
sessed value  of  the  real  estate,  or  the  value 
upon  whldi  the  tax  was  computed,  another 
and  different  result  would  be  obtained.  This 
court  bad  occasion  to  apply  the  rule  pre' 
scribed  by  said  section  in  Continental  Na- 
tional Bank  v.  Naylor,  supra.  It  is  therefore 
unnecessary  to  do, more  than  make  a  concrete 
application  of  it  in  the  present  case.  The 
formula  is,  as  the  assessed  value  of  the  real 
estate  is  to  the  book  value  of  the  capital 
stock,  surplus,  and  undivided  profits  com- 
bined, so  is  3!  to  the  entire  value  of  the  shares 
of  stock.  In  this  case,  as  $66,760  is  to 
$250,644.21,  so  is  ir  to  |525,000.  $66,760 
multiplied  by  $525,000  and  the  product  divid- 
ed by  $250,614.21  gives  the  amount  that 
should  be  deducted  from  the  entire  value, 
$525,000,  on  account  of  the  real  estate.  The 
result  is  $139,836.61.  This  deducted  from 
$525,000  leaves  a  balance  of  $385,164.39.  Ten 
per  cent,  of  this  sum  deducted  from  it  leaves 
a  balance  of  $346,617.96,  the  value  upon 
which  the  tax  should  have  been  computed, 
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Instead  of  tbe  $412,416  fixed  by  tbe  assessor. 
The  difference  between  these  amoants,  or 
?e5,768.70,  represents  the  excess  valuation 
ux>on  which  the  assessor  computed  the  tax. 
The  rate  of  taxation  being  20.1  mills,  tbe 
overassessment  amounted  to  $1,321.93.  The 
plaintiff  having  paid  the  same  December  4, 
1916,  woald  be  entitled  to  Judgment  therefor 
with  Interest  from'  tbe  date  last  named. 

The  trial  court  recognized  the  true  rule 
of  computation  and  endeavored  to  apply  It  In 
arriving  at  a  correct  conclusion.  By  mis- 
calculation, however.  It  found  the  overassess- 
ment to  be  less  than  one-half  the  amount 
found  by  us  in  the  above  computation. 

The  record  In  this  case  is  uncertain  and 
Indefinite  as  to  whether  the  $66,760  repre- 
sents tbe  correct  amount  to  be  deducted  on 
account  of  the  real  estate  as  provided  by  the 
statute,  or  the  value  at  which  it  was  as- 
sessed and  upon  which  tbe  tax  was  comput- 
ed. We  have  pointed  out  In  either  case  what 
the  judgment  should  be,  and  have  concluded 
to  remand  the  case  to  the  district  court  of 
Weber  county  for  further  proceedings.  It  la 
not  usual  to  remand  cases  at  law  for  the 
purpose  of  taking  further  evidence,  but  In  a 
case  such  as  this,  where  it  is  merely  a  ques- 
tion of  an  amount  determinable  by  a  positive 
rule  of  law,  we  are  of  the  opinion  we  have 
the  power  to  direct  that  the  proper  amount 
be  ascertained.  To  nndertake  to  enter  Judg- 
ment on  the  record  as  It  now  stands  would 
possibly  result  in  grave  injustice  to  one  or 
the  other  of  the  parties  litigant 

[6]  Before  ccnclndlng>  this  opinion,  we 
deem  it  advisable  to  further  elaborate  one 
question  presented  by  the  record.  If  we  un- 
derstand the  position  of  appellant,  it  con- 
tends that  the  court,  under  the  pleadings, 
without  proof  of  fraud,  had  no  power  to 
hear  and  determine  the  cause  for  the  reason 
that  the  Judgment  of  the  assessor  and  coun- 
ty board  of  equalization  was  final  and  con- 
clusive. We  are  not  prepared  to  dispute 
this  contention  as  to  matters  clearly  within 
the  discretion  of  those  officers.  We  have 
already  suggested  in  this  opinion  that  the 
valuation  of  property  for  taxation  purposes 
was  within  their  discretion,  and  in  the  ab- 
sence of  evidence  tending  to  show  fraud  the 
objection  to  evidence  relatlhg  to  value  should 
have  been  sustained.  But,  as  suggested  by 
tbe  trial  court  in  this  case,  the  question  here 
•  presented  was  not  a  matter  of  discretion  at 
all.  It  was  a  matter  of  statutory  require- 
ment susceptible  of  ascertainment  to  a 
mathematical  certainty.  It  was  a  mistake 
on  the  part  of  the  assessor  in  the  applicatlou 
of  a  plain  provision  of  the  statute.  The  mis- 
take was  repeated  by  the  county  board  of 


equalization.  The  record  on  its  flice  discloses 
the  mistake,  if  the  valuation  of  the  real  es- 
tate as  given  means  the  value  at  which  it 
was  assessed.  It  would  be  a  reflection  upon 
the  Judiciary  of  the  state  and  its  efficiency 
in  the  administration  'of  Justice  If  we  were 
compelled  to  hold  that  the  courts  are  ijower- 
less  to  correct  a  palpable  error  about  which 
there  can  be  no  reasonable  difference  of 
opinion. 

This  action  was  brought  In  pursuance  of 
Comp.  Laws.  Utah  1917,  f  6094,  and  If  the 
tax  is  found  to  be  unlawful  in  matters  as  to 
which  the  assessing  officer  has  no  discretion, 
the  party  aggrieved  Is  entitled  to  the  remedy 
provided  in  that  section. 

For  the  reasons  heretofore  stated,  the 
Judgment  of  the  trial  court  is  reversed  and 
the  cause  remanded,  with  directions  to  pro- 
ceed In  accordance  with  the  views  herein 
e.\pressed.    Each  party  to  paj  its  own  costs. 

CORFMAN,  O.  J.,  and  FRIOK,  WEBER, 
and  GIDEON,  JJ.,  concur. 

On  Application  for  Rehearing. 

THURMAN,  J.  [7]  On  application  for  a 
rehearing  appellant  c6ntends  that  section 
5868,  Comp.  Laws  Utah  1017  (section  2509, 
Comp.  Laws  1907)  is  unconstitutional.  This 
section  prescribes  the  method  of  computing 
the  amount  to  be  deducted  from  the  value 
of  bank  shares  on  account  of  real  estate  sep- 
arately assessed.  It  Is  vigorously  contended 
that  the  method  adopted  viotatea  those  pro- 
visions of  tbe  Constitution  requiring  that 
taxation  be  uniform  and  In  proportion  to  the 
value  of  the  property. 

The  question  Is  a  serious  one,  and  if  sea- 
sonably presented  would  be  entitled  to  seri- 
ous consideration.  RespcMident,  replying  to 
the  application  for  rehearing,  makes  the 
point  that  the  question  was  not  raised  in  the 
court  below,  neither  was  it  assigned  as  error 
on  appeal.  An  inflexible  rule  of  this  court 
requires  that  every  proposition  relied  on  as 
ground  for  revering  a  judgment  must  be 
assigned  as  error.  It  is  one  of  our  most  im- 
portant rules  of  practice  and  its  importance 
has  been  emphasized  In  numerous  decisions 
of  this  court.  Lyon  v.  Mauss,  31  Utah,  2^3, 
87  Pac.  1014;  Egelund  v.  Fayter,  172  i'ac. 
313 ;  Holt  V.  Great  Eastern  Casualty  Co.,  173 
Pac.  1168. 

For  the  reasons  stated,  the  question  pre- 
sented cannot  be  considered  on  this  appeal. 

Application  for  rehearing  denied. 

CORFMAN,  O.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 
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In  re  DUFriLIi'S  ESTATE  (two  cases). 
(L.  A.  Nos.  5886,  5907.) 

(Supreme  C^urt  of  California.    July  SO,  1919. 
Rehearing  Denied  Aug.  28,  1919.) 

1.  Wills   «=>e56—CoNDmoN8— Operation— 
Bemoval  of  Condition. 

Provision  in  testatrix's  will  that  in  case 
her  son  shall  marry  "A."  that  trustee  shall  pay 
to  Mm  thereafter  annually  a  sum  leas  than  the 
amount  theretofore  named  operated  upon  the 
trustee  only ;  and,  where  son  was  divorced  from 
his  then  wife,  and  thereafter  married  "A."  be- 
fore the  deoth  of  testatrix,  the  contingency  up- 
on which  the  inhibition  was  to  become  effective 
was  removed,  in  view  of  Civ.  Code,  §  749,  pro- 
viding that  condition  in  will  shall  take  effect  at 
testator's  death. 

2.  Wills  «s>481— Time  of  Taking  Effect. 

Wills  generally  speak  as  of  the  date  of  the 
death  of  their  mak^. 

8.  TKuerrs   «=»272(3)  —  Stock  Dividends  — 

"Income"— "Pbincipal." 
Stock  dividends  paid  out  of  earnings  accu- 
mulating after  the  death  of  a  stockholder,  who 
has  created  a  trust  estate  by  will,  are  income 
belonging  to  the  life  benefidary  of  the  trust, 
and  not  principal  belonging  to  the  corpus  of  the 
estate. 

[Ed.  Note. — For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Income; 
Principal.] 

4.  Life  Estates  «=>16(2)  —  Dividends  — 
Whetheb  Income  ob  Pbincipal. 

The  determination  of  the  directors  of  a  cor- 
poration  as  to  the  source  of  its  dividends  has 
no  binding  or  persuasive  effect  upon  the  court 
when  it  is  required  to  decide  whether  a  stock 
dividend  constitutes  income  which  goes  to  the 
tenant  for  life  or  for  years  or  is  principal  to  be 
held  for  the  benefit  of  the  remaindermen. 

5.  Life  Estates     ^=»15(2)  —  Dividends  — 
"Pbincipal"  ob  "Income." 

If  the  funds  out  of  which  a  dividend  is  paid 
accrued  before  the  life  estate  arose,  it  is  prin- 
cipal belonging  to  the  corpus  of  the  estate,  but 
if  the  fund  was  earned  ofter  the  life  estate  arose 
it  is  income  belonging  to  the  life  tenant 

6.  Pebpetuitibs   4=99(7)— Accumulations. 

Provision  in  will  that  when  grandson  shall 
become  21  trustee  shall  segregate  trust  fund  and 
any  accumulations  thereof  and  convey  one  part 
to  the  son,  etc.,  though  void  by  Civ.  Code,  g  723, 
as  providing  for  further  accumulation  of  income 
of  other  half  until  grandson  becomes  23  years 
of  age,  held  not  to  make  invalid  the  gift  of  the 
income  in  view  of  section  733. 

Iq  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   James  C.  Rives,  Judga 

In  the  matter  of  the  Estate  of  Eugenie  A. 
Dufflll,  deceased.  From  decree  of  distribu- 
tion Albert  DnfflU,  a  minor,  by  his  guardian, 
Los  Angeles  Trust  &  Savings  Bank,  and  oth- 


ers,  appeal,   Harry  Dnfflll   appealing   from 
certain  portions  of  the  decree.    Affirmed. 

E.  B.  Bacon,  W.  E.  Mitchell,  Gibson,  Dunn 
&  Crutcher,  Hnnsaker  &  Britt  and  Le  Roy 
M,  Edwards  and  Samuel  Poorman,  Jr.,  all  of 
Los  Angeles,  for  appellant  Harry  DufDU. 

Kemp,  Mitchell  &  Silberberg,  of  Los  An- 
geles, for  remaining  appellants. 

MELVIN,  J.  Certain  parties  to  a  proceed- 
ing on  objections  by  the  heir  at  law  to  the 
distribution  of  the  estate  under  the  will  of 
Eugenie  A.  Dufflll  have  appealed  from  the 
decree  of  distribution.  These  are  Albert  Duf- 
flll, a  minor,  by  his  guardian,  Los  Angeled 
Trust  '&  Savings  Bank,  a  corporation,  Martha 
Dufflll  and  Los  Angeles  Trust  &  Savings 
Bank,  a  corporation,  executor  and  trustee 
named  in  the  will. 

While  the  appeal  Is  general,  appellants  at- 
tack: (1)  That  part  of  the  decree  holding 
Invalid  the  provision  in  the  will  reducing  the 
devise  to  Harry  Dufflll  (son  of  the  testatrix), 
and  making  smaller  his  annuity  in  the  event 
of  his  marriage  to  Mrs.  Alice  McNamara ; 
and  (2)  that  portion  of  the  Judgment  by  which 
one-half  of  certain  stock  dividends,  received 
by  the  executor  during  administration,  and 
paid,  as  aroellants  allege,  from  the  earnings 
of  the  Graaselli  Chemical  Company,  which 
accrued  prior  to  the  death  of  Eugenie  A. 
Dufflll,  should  go  to  Harry  Dufflll  at  once  as 
income  from  a  trust  created  by  the  will ;  the 
contention  of  appellants  being  that  these  divi- 
dends should  become  part  of  the  corpus  of 
the  trust  for  subsequent  distribution  under 
the  terms  thereof. 

The  will  was  dated  September  10,  1914. 
Mrs.  Dufflll,  the  testatrix,  died  January  7, 
1916.  At  the  time  of  the  execution  of  the 
will  Harry  Dufflll  was  living  with  his  mother. 
Martha  Dufflll,  Harry's  wife,  and  their  son 
Albert  were  living  elsewhere.  A  suit  for  di- 
vorce in  which  she  was  plalntlCf  and  in  which 
Mrs.  Alice  McNamara  was  named  as  core- 
spondent was  i)endlng.  This  was  later  tried, 
an  interlocutory  decree  being  entered  Decem- 
ber 14, 1914.  A  final  decree  was  given  on  the 
16th  day  of  December,  1915,  and  on  the  fol-' 
lowing  day  Mrs.  McNamara  and  Harry  Duf- 
flll were  married.  The  latter  immediately 
apprised  his  mother  of  the  marriage. 

The  principal  asset  of  the  estate  was  4,467 
shares  of  stock  of  the  Grasselli  Chemical 
Company,  of  the  par  value  of  ?446,700,  which 
bad  paid  excellent  dividends.  Its  value  had 
been  augmented  shortly  before  the  death  of 
the  testatrix  by  the  payment  of  a  stock  divi- 
dend of  10  per  cent.,  which  was  received  by 
the  executor  after  her  death,  and  thereafter 
other  dividends  both  in  cash  and  stock  were 
declared  and  paid. 

The  executor  in  due  time  after  probate 
filed  its  final  account  and  petition  for  distri- 
bution, which  was  resisted  by  Harry  DuSlIl. 


«=>For  other  casM  im  same  topic  and  KET-MUMBER  In  all  Key-Numbered  Dlgeets  and  Indexee 
183  P.— 22 


Digitized  by 


Google 


338 


ISa  PACIFIO  R£FOBTBB 


(Cal. 


There  was  a  bearing  npon  this  matter  and 
thereafter,  but  before  decision,  there  was  a 
stipulation,  to  which  we  shall  later  refer 
more  in  detail,  establishing  certain  facts  sur- 
rounding the  issuance  of  stock  dlTldends  by 
the  Grasselli  Chemical  Company,  and  in  July, 
1918,  the  court  signed  the  order  and  decree 
from  which  the  appeal  of  proponents  is  pros- 
ecuted. 

The  principal  beneficiaries  under  the  will 
were  Harry  Dufflll,  the  son,  and  Albert  Buf- 
flll,  the  grandson,  of  the  testatiix  in  whose 
favor  certain  trusts  were  created.  That 
which  was  created  for  the  benefit  of  Harry 
Dufflll  provided  for  the  payment  by  the  trus- 
tee, Los  Angeles  Trust  I&  Savings  Bank,  to 
him  annually  of  the  sum  of  $4,000  during  the 
minority  of  his  son  Albert.  This  trust  pro- 
vision contained  the  following  language: 

"Provided,  that  if  my  son  Harry  DuffiU  shall 
marry  one  Mrs.  Alice  McNomara,  then  and  in 
that  event,  I  desire  that  the  said  trustee  ghaU 
pay  to  him  thereafter  only  the  sum  of  two 
thousand  dollars  ($2,000)  per  year  instead  of 
four  Uiousand  dollars  ($4,000)  per  year." 

The  will  also  contained  a  provision  for  the 
Qnal  distribution  of  Harry  Dufflll's  estate  In 
the  following  language: 

"When  my  grandson  Albert  DuflSll  shall  at- 
tain the  age  of  twenty-one  years,  said  trustee 
shall  segregate  said  trust  fund  and  any  accumu- 
lations thereof,  into  two  equal  parts  and  trans- 
fer and  convey  one  of  said  parts  to  my  son 
Harry  Duffill,  provided,  however,  that  in  the 
event  my  said  son  Harry  Duffill  shall  have  mat^ 
ried  Mrs.  Alice  McNamaia  prior  to  the  date 
when  said  Albert  Duffill  shall  have  attained  the 
age  of  twenty-one  years,  then  and  in  that  event 
the  said  trustee  shall  at  said  time  distribute  to 
my  son  Harry  Duffill  one-half  of  the  balance 
of  the  estate  in  the  hands  of  said  trustee  after 
withdrawing  therefrom  all  of  the  stock  of  the 
Grasselli  Chemical  Company." 

The  trial  court  found  that  at  the  time  of 
his  marriage  to  Mrs.  McKamara,  in  the  life- 
time of  his  mother,  Harry  Dufflll  "bad  nei- 
ther knowledge  nor  notice  of  those  provisions 
of  said  will  In  restraint  of  such  marriage,  nor 
had  he  knowledge  or  notice  thereof  until  aft- 
er the  testatrix's  decease."  Harry  Dufflll,  the 
heir  at  law,  and  all  other  persons  Interested 
in  the  estate,  except  Albert  were  adults  at  the 
date  of  the  death  of  Mrs.  Eugenie  A.  Dufflll. 
The  court  held  that  all  of  the  provisions  of 
the  will  for  the  accumulation  of  income  for 
the  benefit  of  any  person  other  than  the  minor 
grandson  were  void,  and  that  the  conditions 
for  the  prevention  of  the  marriage  of  Harry 
Duffill  were  also  void.  Distribution  on  this 
theory  was  decreed. 

[1,2]  Counsel  for  appellants  have  learnedly 
discussed  the  rules  of  the  civil  law  and  of  the 
ecclesiastical  law  derived  therefrom.  It  Is 
asserted  by  them  that  section  710,  Civil  Code, 
is  merely  a  codification  of  the  ecclesiastical 
law  and  the  temporal  law  regarding  restraints 
upon  marriage,  and  that  while  the  ancient 


and  the  modem  rule  prohibited  or  disregard- 
ed general  restraints  upon  entry  Into  the 
marriage  state,  any  particular  inhibition 
against  marriage  to  a  named  individual  has 
always  been  upheld.  Under  the  drcnmstauc- 
es  presented  by  this  appeal.  It  is  not  neces- 
sary for  us  to  decide  whether  secticm  710, 
Civil  Code,  is  a  codification  of  English  pro- 
bate law  or  not,  because  even  assuming,  for 
the  sake  of  argument,  that  this  part  of  the 
will  would  be  efCectlve  if  a  marriage  between 
Mrs.  McNamara  and  Harry  Dufflll  had  been 
contracted  after  the  death  of  the  testatrix, 
their  marriage  before  Mrs.  Dufflll's  death  re- 
moved the  very  contingency  upon  which  the 
inhibition  in  the  will  was  to  become  effective. 
Wills  generally  speak  as  of  the  date  of  the 
death  of  their  makers.  Section  749,  Civil 
Code,  provides  that: 

"The  delivery  of  the  grant,  where  a  limitation, 
condition,  or  future  interest  is  created  by  grant, 
and  the  death  of  the  testator,  where  it  is  cre- 
ated by  will,  is  to  be  deemed  the  time  of  the 
creation  of  the  limitation,  condition,  or  inter- 
est" 

There  Is  nothing  in  the  will  by  which 
Harry  Dufflll  is  to  receive  a  diminished  share 
of  the  property  in  the  event  of  his  marriage 
before  his  mother's  death.  When  she  execut- 
ed the  testament  he  was  a  married  man, 
and  could  not  have  been  legally  married  to 
Mrs.  McNamara.  He  was  being  sued  for  di- 
vorce. The  mother  perhaps,  indeed  probably, 
believed  that  in  the  event  of  the  granting  of 
the  divorce  during  her  lifetime  she  could  In- 
fluence her  son  against  marrying  Mrs.  McNa- 
mara. '  The  will  (either  for  that  or  some  other 
reason)  contemplated  the  possibility  of  the 
marriage  after  Mrs.  Dufflll's  death.  The 
words  of  restraint  operate  not  upon  Harry, 
but  upon  the  trustee.  The  income- is  not  to  be 
automatically  decreased  upon  his  marriage, 
but  the  trustee  shall  "thereafter"  pay  to  him 
only  $2,000  annually.  The  direction  as  to  the 
corpus  is  that  the  trustee  shall  distribute 
Harry  DufiUl's  share  when  Albert  shall  have 
attained  the  age  of  21  years,  withholding  all 
of  the  stock  in  the  Grasselli  Company,  if  he 
shall  have  married  Alice  McNamara.  All  of 
these  things  were  to  be  done  by  the  trustee — 
the  conveyancer  made  so  by  the  will  only 
after  the  death  of  the  testatrix. 

A  very  similar  case  to  the  one  at  bar  la 
Brown  v.  Severson,  69  Tenn.  (12  Helsk.)  381. 
The  will  considered  in  the  (pinion  in  that 
case  directed  that  the  executor  and  ezecn- 
trix  should  hold  and  administer  certain  prop- 
erty for  the  "support,  education,  and  Inherit- 
ance" of  the  testator's  children.  The  ftmd 
(being  all  of  the  property,  real  and  personal, 
not  otherwise  disposed  of  specifically  by  the 
will)  was  to  be  "legally  and  equitably  esti- 
mated" whenever  any  child  should  marry  or 
attain  lawful  age,  so  that  such  child  should 
then  have  an  equal  share  of  said  estimated 
fund  or  property.    It  was  provided,  however: 
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"That  no  chQd  shall  ever  marry  any  blood 
kin,  or  blood  relation,  or  any  Catholic,  or  adher- 
ent of  the  Boman  Catholic  Charch,  or  of  its 
Papal  Head;  nor  before  her  eighteenth  year 
shall  be  full;  and  should  any  of  my  said  chil- 
dren marry  in  any  way  contrary  to  any  part  of 
this  provision,  then  that  child  shall  take  or  re- 
ceive, in  lieu  of  what  is  or  has  been  herein  be- 
queathed to  her,  one  thousand  dollars  in  money, 
to  be  disbursed  and  used  by  my  said  executor 
and  executrix  in  the  careful  purchase  of  such 
things  as  said  child  may  need  in  and  towards 
housekeeping,  and  to  be  given  to  said  child  on 
loan  or  in  trust,  and  to  constitute  the  whole 
of  that  child's  legacy." 

One  of  the  daughters,  during  ber  fatber's 
lifetime  and  before  she  was  18  years  of  age, 
had  married  with  her  fatber's  knowledge. 
Tbe  court  held  inter  alia  that  the  provision 
or  condition  in  the  will  was  intended  to 
apply  only  to  those  marriages  occnrring  after 
bis  death.  After  citing  the  part  of  the  will 
quoted  above  the  court  said: 

"It  is  evident  from  this  that  the  testator  con- 
templated a  forfeiture  taking  place  when  his 
executor  and  executrix  should  have  charge  of 
his  estate,  which  cpuld  only  be  after  his  death." 

These  words  are  very  pertinent  to  the  pro- 
visions of  the  will  here  under  discussion. 
The  court  also  supported  the  conclusion 
reached  by  section  2195  of  the  Tennessee 
Code  of  1858,  which  provides  that  a  will  Is 
to  speak  and  take  effect  as  If  it  bad  been 
executed  immediately  before  the  testator's 
death.  We  decide,  therefore,  that  the  court 
did  not  err  tn  holding  that  the  provision  of 
tbe  will  in  restraint  of  marriage  was  void. 

[8]  We  shall  now  discuss  the  stock  divi- 
dends declared  and  paid  after  Mrs.  Dufflll's 
death.  The  question,  according  to  the  trustee 
and  its  associated  appellants,  Is  this:  Do 
such  dividends  constitute  parts  of  the  corpus 
of  the  residuary  estate,  or  are  they  to  be  re- 
garded as  part  of  the  Income  thereof?  Re- 
spondent Barry  DnfflU  insists  that  tbe  stock 
dividends  were  actually  paid  from  earnings 
of  the  Orasselli  Chemical  Company  which 
bad  been  accumulated  after  tbe  death  of 
tbe  testatrix.  We  shall  examine  this  conten- 
tion, before  determining  tbe  rule  of  distribu- 
tion applicable  to  tbe  dividends.  The  facts 
as  stipulated  are  as  follows: 

On  November  23, 1916,  the  directors  of  the 
Orasselli  Chemical  Company  resolved  that 
there  be  distributed  to  tbe  common  stock- 
holders of  record  December  15,  1916,  "out  of 
tbe  surplus  accumulated  prior  to  March  1, 
1918,"  a  10  per  cent,  common  stock  dividend, 
payable  January  2,  1917.  On  August  23, 
1917,  a  similar  resolution  was  passed,  making 
a  stock  dividend  of  8^6  per  cent,  payable  out 
of  tbe  same  surplus,  the  "same  to  be  distrib- 
uted on  September  29,  1917."  On  November 
22,  1917,  the  said  directors  resolved  that 
there  be  distributed  to  the  common  stock- 
holders of  record  December  15,  1917,  out  of 
the  earnings  of  tbe  year  1917,  a  4.15  per  cent 


dividend,  tbe  same  .to  be  distributed  Decem- 
ber 31,  1917.  It.  was  further  stipulated  that 
the  Grasselli  Chemical  Company  had  surplus 
and  undivided  profits  of  the  value  shown  on 
its  books  in  the  following  amounts  upon  tbe 
dates  specified: 

January  1,  1913  %  8,11(.175  84 

January  X,  1914  4,665,254  08 

January  1,  191S  5,835,384  88 

January  1,  U16  7.213,304  66 

January  1,  1917  9,796,906  40 

January  1,  1918  10,166,737  81 

Under  the  first  resolution  the  executor 
received  a  stock  dividend  of  491.4  shares 
of  tbe  common  stock,  and  Vt^^^/aoo  shares 
under  the  second. 

[4]  While  It  is  true  that  tbe  first  and  sec- 
ond resolutions  declare  the  dividends  payable 
out  of  tbe  surplus  accumulated  prior  to 
March  1, 1913,  that  declaration  was  not  bind- 
ing upon  the  probate  court.  Except  in  a  few 
of  the  states  the  determination  of  tbe  direc- 
tors of  a  corporation  as  to  the  source  of  its 
dividends  has  no  binding  or  even  persuasive 
effect  upon  the  court  when  it  Is  required  to 
decide  whether  a  stock  dividend  constitutes 
Income  which  goes  to  tbe  tenant  for  life  or 
for  years  or  is  principal  to  be  held  for  tbe 
benefit  of  the  remainderman.  As  was  said  In 
McLouth  V.  Hunt,  154  N.  Y.  179-198,  48  N.  E. 
648,  553  (39  L.  R.  A.  230): 

"The  mere  adoption  by  the  corporation  of  a 
resolution  cannot  change  accumulated  earnings 
into  capital,  as  between  the  life  tenant  and  re- 
mainderman. When  questions  arise  under  a 
wUl  between  parties  standing  in  such  relations 
to  each  other,  with  respect  to  tbe  right  to  accu- 
mulated earnings  upon  capital  stock,  the  courin 
must  determine  the  question  for  themselves,  ac- 
cording to  the  nature  and  substance  of  the  Uiing 
which  the  corporation  has  assumed  to  transfer 
Erom  the  one  to  the  other,  and  they  are  not  con- 
cluded by  mere  names  or  forms.  For  all  cor- 
porate purposes  the  corporation  may  doubtless 
convert  earnings  into  capital,  when  such  power 
is  conferred  by  its  charter,  but  when  a  ques- 
tion arises  between  life  tenants  and  remainder- 
men concerning  the  ownership  of  the  earnings 
thus  converted  the  action  of  the  corporation  will 
not  conclude  the  courts." 

And  In  the  opinion  in  the  case  of  Pfltcbltt 
V.  Nashville  Trust  Co.,  96  Tenn.  472-477,  36 
S.  W.  1064,  1065  (33  U  R.  A.  856)  the  court 
said: 

"The  right  to  tlie  use  of  the  property  entitles 
the  life  tenant  to  its  net  income.  As  applied  to 
land,  it  entitles  him  to  the  crops  or  rent;  as 
applied  to  money  or  bonds^  it  entitles  him  to 
the  interest ;  and  as  applied  to  corporate  stock, 
it  should,  upon  the  same  reasoning,  entitle  him 
to  the  net  earnings.  If  the  life  tenant  may  not 
be  deprived  of  crops  or  rents  to  make  the  land 
better,  or  of  Interest  to  enlarge  the  corpus  of 
money  or  bonds,  why  should  he  be  deprived  of 
net  earnings  of  corporate  stock,  covered  by  stock 
dividends,  to  augment  the  remainder  estate?  It 
does  not  seem  to  us  a  sufficient  answer  to  say 
that  the  corporation,  in  the  latter  case,  has  seen 
fit,  in  the  due  exercise  of  its  power,  to  capitalize 
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such  earnings,  rather  than  pay  them  out  in 
cash  dividends.  What  has'  the  capitalization  of 
the  earnings  to  do  with  their '  ownership  as  be- 
tween life  tenant  and  remainderman,  or  how  can 
the  change  of  form  affect  the  title  of  those  per- 
sons? Can  the  cprporatioii,  after  earnings  have 
been  made  and  ascertained,  give  then)  to  one 
person  by  this  procedure  or  to  another  by  that 
procedure?  Certainly .  not  •  *  •  The  life 
tenant  of  corporate  stock  is  entitled  to  the  un- 
diminished benefit  of  its  net  earnings  in  any 
and  every  contingency;  less  than  that  would 
not  allow  him  the  full  use  of  the  life  estate." 

In  Hlte'a  Devisees  v.  Hite's  Executor,  93 
Ky.  257-266,  20  S.  W.  778,  780  (19  h.  R.  A. 
173,  40  Am.  St  Rep!  189),  the  court  said: 

"Where  a  dividend,  although  declared  in 
stock,  is  based  upon  tiie  earnings  of  the  com- 
pany, it  is  in  reality,  whether  called  by  one 
name  or  another,  the  income  of  the  capital  in- 
vested in  it  It  is  but  a  mode  of  distributing 
the  profit  If  it  be  not  income,  what  is  it?  If 
it  is,  then  it  is  rightfully  and  equitably  tiie 
property  of  the  life  tenant.  If  it  be  really 
profit,  then  be  should  have  it  whether  paid  in 
stock  or  money." 

This  doctrine  is  further  expounded,  and 
the  authorities  supporting  It  are  dted  in  2 
Cook  on  Corporations  (7th  Ed.)  8  554,  and  in 
Thompson  on  Corporations  (2d  Ed.)  i  6410. 

In  such  a  case  as  this  the  court  will  as- 
certain whether  the  giving  of  the  stock  divi- 
dend or  tile  money  dividend  to  the  life  ten- 
ant reduces  the  value  of  the  corpus  of  the  es- 
tate as  it  existed  at  the  time  of  the  death  of 
the  testator,  or  In  this  case  of  Mrs.  Dufflll, 
the  testatrix.  The  Intrinsic  value  as  shown 
by  the  books  of  the  corporation  (and  in  this 
case  by  the  stipulation)  is  to  be  taken  in- 
to consideration.  This  establishes  that  which 
the  remainderman  Is  entitled  to  have  pre- 
served for  ultimate  distribution  to  him. 
Smith's  Appeal,  140  Pa.  344,  21  Aa  438,  23 
Am.  St  Rep.  237.  As  is  well  said  by  learned 
counsel  for  Harry  DuffiU: 

"When  a  share  of  stock  in  a  corporation  is  is- 
sued it  represents  a  pro  rata  interest  in  all  the 
property  of  the  corporation,  and  a  board  of  di- 
rectors has  no  power  to  declare  any  particular 
share,  or  class  of  shares,  to  be  representative 
of  any  particular  part  of  the  corporate  assets, 
in  the  absence  of  clear  legislative  authority  for 
such  a  declaration. 

"When  a  board  of  directors  declares  a  stock 
dividend  out  of  surplus  earnings,  they  mean  on- 
ly that  they  increase  the  outstanding  stock  of 
the  corporation  to  correspond  with  an  equal 
amount  of  the  increase  of  the  corporate  assets ; 
the  stock  when  issued  is  not  limited  for  its  value 
to  such  increased  amount  of  assets,  but  derives 
its  value  from  the  entire  assets  of  the  concern. 
No  form  of  words  declaring  the  dividend  can 
alter  this  fact. 

"The  shares  received  as  stock  dividends  by  the 
estate  of  Mrs.  Duffill  since  her  death  represent 
profits  accruing  to  such  estate  because  of  its 
interest,  as  a  holder  of  stock  owned  by  her  at 
the  time  of  her  death,  in  the  aggregate  of  all  the 
assets  of  the  Grasselii  Corporation,  and  not  of 
any  particular  part  of  those  assets;    and  such 


stock  dividends  are  Income  of  her  estate,  if 
their  issuance  does  not  reduce  the  value  of  the 
shares  owned  by  her  at  the  time  of  her  death." 

That  they  do  not  reduce  the  value  of  said 
shares  is  clear.  Mrs.  DufflU  died  January  7t 
1916,  The  surplus  and  undivided  profits  of 
the  conioratlon  at  that  time,  as  will  be  seen 
by  reference  to  the  figures  quoted  above  from 
the  stipulation  of  the  parties,  were  more  than 
?7,000,000.  After  her  death  two  stock  divi- 
dends were  declared  of  10  and  3%  per  cent, 
respectively,  directed  to  be  paid  out  of  the 
surplus  accumulated  prior  to  March  1,  1913. 
A  later  stock  dividend  of  4.16  was  payable, 
according  to  declaration  of  the  directors,  out 
of  the  earnings  of  the  year  1917.  The  total 
amount^  of  these  dividends  was  less  than  19 
per  cent  Deducting  all  the  cash  and  cash 
dividends  declared  after  Mrs.  DufilU's  death, 
the  company  had  on  January  1,  1918,  surplus 
and  undivided  profits  amounting  to  more  than 
$10,000,000— an  Increase  of  more  than  40 
per  cent  In  surplus  and  undivided  profits 
against  an  augmentation  of  the  outstanding 
capital  stock  of  less  than  19  per  cent.  This 
demonstrates  that  the  stock  dividends  were 
actually  paid  out  of  the  earnings  of  the  cor- 
poration, after  Mrs.  Dufflll's  death. 

[5]  In  the  brief  of  the  appealing  executor 
and  Its  associates  the  two  methods  of  ap- 
portioning dividends  which  are  in  use  in 
America  are  discussed.  These  are  called  by 
Cook,  In  his  work  on  Corporations  (7th  Ed.) 
§  553  et  seq.,  "the  American  or  Pennsylvania 
rule"  and  "the  Massachusetts  rule."  Accord- 
ing to  the  American  rule,  If  It  be  found  that 
the  fund  out  of  which  the  dividend  is  paid 
accrued  before  the  life  estate  arose.  It  is  held 
to  be  principal  belonging  to  the  corpus  of  the 
estate.  But  when  it  Is  found  that  such 
fund  was  earned  after  the  life  estate  arose, 
then  It  Is  Income  belonging  to  the  life  tenant 
Of  the  other  rule,  known  sometimes  as  "the 
rule  in  Mluot's  Case,"  which  prevails  In  Mas- 
sachusetts, Georgia,  Rhode  Island,  and  Illi- 
nois, the  learned  author  says: 

"It  regards  cash  dividends,  whether  large  or 
small,  as  income,  and  stock  dividends,  when- 
ever earned  and  however  declared,  as  capital, 
and  the  rule,  accordingly,  is  a  simple  one.  Cash 
dividends  belong  to  the  tenant  for  life  and  stock 
dividends  to  the  corpus.  There  is  little  doubt 
however,  that  this  rule  works  great  hardship 
and  Injustice  in  many  cases.  Hence  the  rule 
is  not  rigidly  adhered  to,  but  the  court  in  de- 
ciding whether  the  distribution  is  a  stock  or  a 
cash  dividend,  may  consider  the  actual  and 
substantial  character  of  the  transaction,  and 
not  its  nominal  character  merely." 

That  we  adopt  the  American  or  Pennsyl- 
vania rule  is  evident  from  the  foregoing  dis- 
cussion and  the  cases  cited.  In  re  Osborne, 
209  N.  T.  450-477, 103  N.  E.  723,  823,  50  U  R. 
A.  (N.  S.)  510,  Ann.  Cas.  1915A,  298,  Is.  an  ex- 
cellent example  of  the  application  of  the  rule 
which  there  was  stated  as  follows: 
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"(1)  Ordinary  dividends,  regardless  of  the  time 
when  the  surplus  out  of  which  they  are  payable 
was  accumulated,  should  be  paid  to  the  life 
beneficiary  of  the  trust.  (2)  Extraordinary  divi- 
dends, payable  from  the  accumulated  earnings 
of  the  company,  whether  payable  in  cash  or 
stock,  belong  to  the  life  beneficiary,  unless  they 
intrench  in  whole  or  in  part  upon  the  capital 
of  the  trust  fund  as  received  from  the  testator 
or  maker  of  the'  trust  or  invested  in  the  stock, 
in  which  case  such  extraordinary  dividends 
should  be  returned  to  the  trust  fund  or  appor- 
tioned between  the  trust  fund  and  the  life  ben- 
eficiary in  such  a  way  as  to  preserve  the  in- 
tegrity of  the  trust  fund." 

Tested  by  this  rule,  the  decision  of  the 
probate  court  distributing  one-bait  of  the 
stock  dividends  to  Harry  Dufflll  must  stand. 

That  part  of  the  judgment  from  which  the 
executor  and  trustee  and  Its  associates  ap- 
peal, therefore,  should  be  affirmed. 

[8]  We  will. now  consider  the  appeal  of 
Harry  Dufflll  from  certain  parts  of  the  de- 
cree, and  hereinafter  In  this  opinion  we  shall 
refer  to  him  as  "the  appellant."  bis  appeal 
Is  from  so  much  of  the  decree  of  distribution 
as  upholds  any  part  of  the  trust  scheme  set 
forth  In  the  will  of  his  mother.  Appellant's 
counsel  contend  that  the  two  trust  schemes, 
one  chiefly  for  the  supposed  benefit  of  himself 
and  the  other  to  provide  an  income  for  his 
son  Albert,  and  to  distribute  half  the  accumu- 
lated fortune  to  the  latter  after  his  minority, 
are  so  intimately  Interwoven  In  one  testa- 
mentary scheme  that  the  destruction  of  one 
trust  Involves  the  other.  The  appellant, 
therefore,  asks  the  court  to  decide  that  Ills 
mother  died  intestate,  and  that  he,  as  heir  at 
law,  la  the  sole  inheritor  of  her  estate.  In 
this  behalf  a  number  of  cases  are  cited.  In- 
cluding EJstate  of  Fair,  132  Cal.  52»-540,  60 
Pac.  442,  64  Pac.  1000,  84  Am.  St  Rep.  70, 
Carpenter  v.  Cook,  132  Cal.  621-625,  64  Pac 
99T,  84  Am.  St  Rep.  118,  Eofsas  v.  Cum- 
mlngs,  141  Cal.  525,  75  Pac.  110,  Estate  of 
Dixon,  143  Cal.  511,  77  Pac.  412,  and  Estate  of 
Whitney,  176  Cal.  12,  167  Pac.  390.  Without 
analysis  of  these  authorities  in  detail  It  is 
enough  to  say  that  each  is  dependent  for  the 
conclusion  reached  by  the  court 'upon  the  pe- 
culiar facts  appearing  from  the  record.  In 
the  case  now  before  us  the  two  trust  provi- 
sions are  easily  sustainable,  and  the  will  may 
be  upheld  as  a  substantial  declaration  of  the 
testamentary  Intent  after  eliminating  the 
unlawful  conditions. 

We  have  In  this  opinion  discussed  the 
terms  of  the  trust  relating  to  Harry  Dufflll. 
But  it  will  be  necessary  again  to  examine  the 
fifth  clause  of  the  will  In  order  to  have  In 
mind  the  substantial  parts  of  the  trust  In 
favor  of  the  grandson  of  testatrix.  The  trus- 
tee is  by  the  will  ordered  to  Invest  and  rein- 
vest the  property,  "and  to  apply  and  dis- 
tribute the  Income  and  principal"  as  therein- 
after directed.  The  trustee  also  is  to  pay 
$3,000  a  year  to  Alfred,  during  minority ;  to 
pay  appellant  $4,000  a  year  during  his  son's 


minority  (said  annuity  to  be  reduced  in  case 
of  the  prohibited  marriage  taking  place) 
and  then  follows  this  language: 

"When  my  grandson  Albert  DuffiU  shall  attain 
the  age  of  twenty-one  years,  said  trustee  shall 
segregate  said  trust  fund,  and  any  accumula- 
tions thereof,  into  two  equal  parts  and  transfer 
and  convey  one  of  said  parts  to  my  son  Harry 
DuffiU." 

This  Is  followed  by  the  void  condition  re- 
garding marriage.  After  Albert's  majority, 
the  portion  distributable  to  his  father  hav- 
ing been  first  subtracted  from  the  corpus  of 
the  trust  estate,  the  distribution  Is  to  be  as 
follows: 

"Said  trustee  shall  pay  to  said  Albert  Duffill 
the  entire  income  from  said  portion  of  said 
trust  estate  so  distributable  to  said  grandson 
Albert  Duffill,  and  shall  distribute  to  the  said 
Albert  Duffill  said  portion  of  said  trust  estate 
so  distributable  to  him  under  the  terms  hereof 
in  such  portions,  and  at  such  times  as  it,  in  its 
discretion,  deeifis  for  the  best  interests  of  my 
said  grandson  Albert  Duffill,  after  said  Albert 
DuffiU  shall  have  reached  said  age  of  twenty-one 
years  with  the  limitation  that  said  entire  por- 
tion shall  have  been  distributed  by  said  trustee 
to  my  said  grandson  on  or  before  the  time  when 
said  grandson  shaU  have  attained  the  age  of 
twenty-five  years." 

The  decree  of  distribution  provides  as  fol- 
lows: 

"That  the  provisions  of  said  paragraph  .fifthly 
in  restraint  of  the  marriage  of  the  said  Harry 
Duffill  with  said  Mrs.  Alice  McNamara  are,  atad 
each  of  them  is,  null  and  void,  and  also  that 
each  and  every  the  directions,  trusts  and  provi- 
sions of  said  paragraph  fifthly  for  the  accumu- 
lation of  the  income  of  testatrix's  residuary  es- 
tate, except  in  so  far  as  such  accumulation  is 
directed  to  be  made  for  the  benefit  of  said  minor, 
Albert  DuffiU,  and  only  during  his  minority,  are 
altogether  in  contravention  of  the  statutes  of 
the  state  of  California  in  such  case  made  and 
provided,  and  are  void ;  that  the  devise  and  be- 
quest of  all  the  rest,  residue,  and  remainder  of 
the  estate  of  the  decedent  to  the  Los  Angeles 
Trust  &  Savings  Bank,  in  trust,  as  provided  in 
said  paragraph  fifthly  of  said  will,  constitute  a 
valid  trust,  and  should  be  enforced  according 
to  the  provisions  of  said  will,  except  in  the  par- 
ticulars wherein  said  provisions  have  hereinbe- 
fore been  found  and  declared  to  be  illegal  and 
void." 

The  other  portions  of  the  decree  relate  to 
the  carrying  out  of  the  details  of  this  general 
order  of  distribution. 

It  Is  conceded  that  the  Implied  directions 
for  the  accumulation  of  the  income  except  In 
the  trust  estate  of  the  minor  are  void.  But 
only  such  directions  are  made  void  by  the 
statute.  Section  723,  Civ.  Code;  Estate  of 
Pforr,  144  Cal.  121,  77  Pac.  825.  But  the  gift 
of  the  Income  does  not  fall  with  the  invalid 
direction  for  accumulation.  Section  733  of 
Civil  Code  Is  as  follows: 

"When,  in  consequence  of  a  valid  limitation 
of  a  future  interest,  there  is  a  suspension  of 
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the  power  of  alienation  or  of  the  ownership 
during  the  continuation  of  which  the  income  is 
undisposed  of,  and  no  valid  direction  for  its 
accumulation  is  given,  such  income  belong!  to 
the  persons  presumptively  entitled  to  the  next 
eventual  interest." 

The  courts  of  New  York  under  a  similar 
statute  have  consistently  held  that  the  void 
trust  for  accumulation  of  Income  does  not 
Invalidate  the  gift  of  the  principal.  Kllpat- 
rlck  v.  Johnson,  15  N.  Y.  322;  Pruyn  v.  Sears, 
96  Misc.  Rep.  200,  161  N.  Y.  Supp.  58;  Coch- 
rane V.  Schell,  140  N.  X.  616,  35  N.  B.  071 ; 
Manlce  v.  Manlce,  43  N.  T.  303-376 ;  Matter 
of  Ossman  v.  Von  Roemer,  221  N.  Y.  881, 
117  N.  E.  576;   Cook  v.  Lowry,  95  N.  Y.  103. 

The  testatrix  intended  that  appellant 
should  receive  one-half  of  the  Income,  but  up- 
on the  void  condition  that  It  should  be  ac- 
cumulated during  Albert's  minority.  He  re- 
ceives it  under  the  decree  freed  of  the  void 
condition  against  accumulation.  Being  the 
person  entitled  to  the  next  eventual  interest 
be  is  entitled  to  it,  and  the  trust  itself  is  not 
destroyed  In  other  respects.  The  decree 
avoids  the  direction  for  accumulation  only, 
and  distributes  to  the  intended  object  of  the 
bounty  of  testatrix.  So,  wijh  tlie  void  con- 
dition against  marriage  The  result  of  elim- 
inating it  is  the  same  as  if  it  were  valid,  but 
had  never  been  violated.  The  decree  does, 
in  our  opinion,  substantially  carry  out  the 
Vishes  of  the  testatrix  in  so  far  as  they  were 
not  in  contravention  of  law.  The  fact  that 
the  carrying  out  of  the  wishes  of  Mrs.  DuflBU 
in  the  matter  of  the  prohibition  of  her  son's 
marriage  would  have  changed  the  distribu- 
tion of  a  large  part  of  the  property  is  imma- 
terial. The  law  strikes  out  the  immaterial 
provision  with  reference  to  marriage,  but  the 
gift  stands.  So,  with  the  accumulations.  Un- 
doubtedly the  testatrix  intended  the  income 
to  be  retained  and  to  go  with  the  corpus  of 
the  trust  estate  in  final  distribution.  Her 
intent  was  by  the  decree  only  frustrated  as 
to  the  time  when  her  son  Harry  should  re- 
ceive his  part  of  the  income,  and  this  result 
was  reacbed  because  of  her  unlawful  wish 
for  accumulation  of  that  portion. 

As  was  said  by  Mr.  Justice  Henshaw  in 
the  opinion  in  Estate  of  Yates,  170  Cal.  254- 
256, 149  Pac.  555,  556,  in  speaking  of  legacies 
given  in  trust  for  accumulations  of  principal 
and  interest  imtU  the  benefldary  should 
reach  the  age  of  25  years: 

"The  direction  In  these  trusts  for  accumula- 
tions beyond  the  age  of  the  minority  of  the  lega- 
tees is  unquestionably  void.  Civ.  Code,  §$  723, 
724.  But  this  fact  does  not  in  law  operate  to 
destroy  the  trust  in  its  creation,  but  merely  to 
avoid  the  provision  for  the  illegal  accumulations 
(Civ.  Code,  {  725),  with  the  result  that  the  lega- 
tees after  maturity  would  be  entitled  to  receive 
the  incomes  of  the  trust  funds." 

We  cannot  agree  with  appellant  In  his  con- 
tention that  the  whole  testamentary  scheme 


failed,  and  that  the  decree  of  the  superior 
court  sitting  In  probate  amounted  to  the  fab- 
rication of  a  new  wllL 

No  other  subjects  discussed  in  the  briefs 
require  further  analysis  or  comment. 

That  part  of  the  judgment  attacked  in  the 
appeal  of  Harry  Duffill  (K  A.  No.  6907)  is 
affirmed. 

That  part  of  the  Judgment  from  which  the 
executor  and  trustee  and  its  associates  ap- 
peal Is  affirmed. 

We  concur:  ANQELLOTTI,  P.  J.;  SHAW, 
J.;  OLNEY,  J.;  liAWLOR,  J.;  WILBUR, 
J.;   LENNON,  J. 


FROST  V.  CITY  OF  LOS  ANGELES  et  aL 
(L.  A,  4443.) 

(Supreme  Court  of  California.    Aug.  11,  1919.) 

1.  nuibarcb   «=»72  —  pubuo  nuisance  — 
Who  may  Sue  to^Enjoin. 

To  entitle  a  private  party  to  sue  to  enjoin 
a  public  nuisance,  he  must  allege  and  prove 
facts  showing  that  it  causes  .special  injury  to 
himself  in  person  or  property,  and  of  a  char- 
acter different  in  kind  from  that  suffered  by  the 
general  public 

2.  Waters  ano  Water  Coubses   «=»1^  — 
Watkb  Coupanies  —  Statutes  —  Corsii- 

TUTIONALITT. 

St.  1913,  p.  793,  providing  that  every  per- 
son, private  corporation,  or  municipality  en- 
gaged in  furnishing  water  for  human  consump- 
tion, and  having  over  25()  surface  connections, 
shall  be  guilty  of  maintaining  a  nuisance,  un- 
less the  water  being  supplied  is  the  purest  and 
most  healthful  securable,  under  all  circumstanc- 
es and  conditions,  is  unreasonable  and  unconsti- 
tutional, amounting  to  an  absolute  prohibition 
of  a  lawful  business. 


«=>81 


Poucac 


3.  CoHsmTUTiORAi,  Law  _ 

POWEB. 

The  statb  Legislature  is  possessed  of  the 
entire  police  power,  except  as  its  power  is  lim- 
ited by  the  provisions  of  the  Constitution ;  but 
it  cannot,  under  the  guise  of  the  police  power, 
unreasonably  interfere  with  a  lawful  and  use- 
ful occupation  or  business,  which  is  not  inher- 
ently, or  because  of  the  manner  in  which  it  is 
carried  on,  injurious  to  persons  or  property,  or 
to  the  public  health,  conveniience,  safety,  or 
morals. 

4.  Statutes      ^^270  —  Axendiocrt  —  Ep- 

EECT  ON   PENDIHQ   SuITB. 

The  amendment  of  an  unconstitutional'  stat- 
ute, making  it  constitutional,  docs  not  have  re- 
troactive effect  so  as  to  affect  the  validity  of  a 
judgment  determining  such  statute  unconsti- 
tutional, rendered  before  the  amendment,  and 
such  a  judgment  will  not  be  reversed  on  appeal 
by  reason  of  such  amendment. 
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(las  p.) 
5.  StatuW    «=964C!)  —  Pabiiai.  Inyaud- 

ITT. 

St.  1913,  p.  793,  providing  for  a  peJrmlt  for 
supplying  water  which  must  be  the  purest  and 
most  healthful  obtainable,  and  that  furnishing 
water  witholit  a  permit  is  a  public  nuisance,  be- 
ing in  'part  unconstitutional,  the  Miurt  could 
not  grant  an  injunction  against  a  city  furnish- 
ing pure  water  without  a  permit  by  eliminat- 
ing the  unconstitutional  part,  leguizing  that 
the  purest  water  be  furnished. 

e.    INJT7NCTI0N        «=»24— rUBNISTHlNO    WaTEB 

Supply  Without  Pebicit— Incorveniencb 
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AS  Gbound  fob  Betubai,. 
It  must  be  presumed  that  the  Legislature, 
when  it  granted  permission,  under  St.  1913^  p. 
793,  to  any  citizen  or  consumer  using  the  water, 
tlie  right  to  enjoin  a  water  company  or  mu- 
nicipality from  supplying  water  without  a  per- 
mit from  the  State  Board  of  Health,  did  not 
intend  to  change  in  any  other  respects  the  prin- 
ciples of  equity  regarding  injunctions;  and 
hence  where  the  water  furnished  is  wholesome 
and  sanitary,  an  injunction  will  not  issue  to 
protect  the  technical  unsubstantial  right  of  the 
consumer  that  a  permit  be  obtained,  where  the 
effect  of  issuing  an  injunction  and  stopping  the 
city  from  supplying  its  inhabitants  will  cause 
the  greatest  imaginable  inconvenience  to  the 
city  and  its  inhabitants,  and  will  be  of  no  bene- 
fit to  the  plaintiff  consumer. 

In  Bank. 

Appeal  fr<Hn  Superior  C!ourt,  Los  Angeles 
County ;  Lewis  B.  Works,  Judge. 

Action  by  Bdgar  M.  Frost  against  tbe  City 
of  los  Angeles  and  certain  officers  constitut- 
ing its  board  of  public  service.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Ingle  Carpenter  and  Charles  W.  Fonrl,  both 
of  Los  Angeles,  for  appellant. 

Albert  Lee  Stephens,  City  Atty.,  W.  B.  Ma- 
tbews,  and  W.  B.  Hlmrod,  all  of  Los  Angeles, 
for  respondents. 

SHAW,  J.  This  Is  an  actl<m  to  enjoin  the 
dty  of  Los  Angeles  and  certain  officers  con- 
stituting its  board  of  public  service  from  con- 
tinuing to  supply  water  from  the  Los  Angeles 
aqueduct  to  Its  inhabitants  for  domestic  uses. 
The  court,  after  an  elaborate  trial,  gave  find- 
ings and  judgment  for  the  defendants.  The 
plaintiff  appeals. 

The  complaint  sets  forth  that  tbe  city  has 
constructed  an  aqueduct  whereby  it  carries 
water  from  the  Owens  river,  in  the  counties 
of  Mono  and  Inyo,  for  a  distance  of  200  miles, 
to  Los  Angeles,  and  there  distributes  the 
same  for  domestic  use  to  Its  inhabitants  in- 
cluding the  plaintiff  and  his  family;  that 
said  water  is  polluted  and  unfit  for  human 
consumption,  and  that  the  city  is  so  furnish- 
ing it  without  having  obtained  any  permit  to 
do  so  from  the  board  of  health  of  tbe  state 
of  California.  The  claim  of  the  plaintiff  is 
twofold:  First,  that  the  supplying  of  unfit 
water  such  as  that  described,  for  domestic 


use,  is  per  se  a  public  nuisance;  and,  second, 
that  the  city  Is  without  authority  to  furnish 
any  kind  of  water  for  public  use  unless  it  has 
first  obtained  a  permit  from  tbe  state  board 
of  health.  For  the  latter  point  plaintiff  relies 
on  tbe  statute  providing  that  the  continuation 
of  such  supply  may  be  enjoined  at  tbe  suit 
of  any  person  who  receives  water,  of  that 
character  for  domestic  use  frcnn  the  person 
sought  to  be  enjoined.    Stats.  1913,  p.  793. 

The  court  expressly  found  that  the  water 
furnished  and  supplied  by  the  city  through 
its  aqueduct  and  distributing  system  "is  safe, 
wholesome,  sanitary,  healthful,  potable,  and 
fit  for  human  consumption";  and,  farther, 
that  the  city  was  not  supplying  to  the  plain- 
tiff for  domestic  or  other  uses  any  water 
that  was  not  fit  for  human  consumption. 
These  findings  are  fully  supported  by  the 
great  preponderance  of  the  evidence.  Indeed, 
it  may  be  said  that  tbe  evidence  to  the  con- 
trary is  so  inconsiderable  that  there  is  no 
serious  confilct 

[1]  In  view  of  these  findings,  it  Is  clear 
that  the  court  was  justified  in  refusing  to 
grant  any  relief  based  upon  the  theory  that 
the  plaintiff  as  a  private  individual  was  main- 
taining an  action  to  abate  or  enjoin  a  condi- 
tion which  constituted  «.  public  nuisance.  "A 
private  person  may  maintain  an  Action  for  a 
public  nuisance,  If  It  is  specially  Injurious  to 
himself,  I>ut  not  otherwise."  Civ.  Code,  S 
8493.  To  entitle  a  party  to  sue  to  enjoin 
a  pttbUc  nuisance,  he  must  allege  and  prove 
facts  showing  that  it  causes  special  injury  to 
himself  In  person  or  property,  and  of  a  char- 
acter different  in  kind  from  that  suffered  by 
tbe  general  public.  Brown  v.  Bea,  150  CaL 
174,  88  Pac.  713 ;  City  Store  v.  San  Jose,  etc., 
Co.,  150  Cal.  279,  88  Pac.  977 ;  Spring  V.  W. 
W.  T.  Fifleld,  136  CaL  15,  68  Pac.  108;  Code 
Civ.  Proc  i  731.  Since  the  plaintiff  is  not 
injured  at  all,  either  specially  or  otherwise, 
he  cannot  under  the  general  law  maintain 
any  action  with  re8i>ect  to  the  continuance 
of  the  water  service.  Further,  in  that  aspect 
the  case  is  entirely  without  merit,  since  the 
thing  complained  of,  the  supplying  of  water 
unfit  for  public  use,  does  not  exist 

The  only  foundation  upon  which  the  plain- 
tiff can  sustain  his  action  Is  found  in  tbe  act 
of  1918  aforesaid.  This  act  makes  it  unlaw- 
ful for  any  person  or  corporation,  private  or 
municipal,  to  furnish  water  to  any  person, 
for  domestic  uses,  "which  is  polluted  or 
dangerous  to  health."  It  requires  any  person 
or  corporation  desiring  to  furnish  water  for 
domestic  use,  or,  being  already  engaged  in 
that  business  who  desires  to  continue  so  do- 
ing, to  apply  to  the  state  board  of  health  for 
permission  to  do  so;  directs  that  an  investi- 
gation of  the  plant  and  water  supply  may  be 
made,  and  that  hearings  may  be  had  at  the 
expense  of  the  petitioner,  whereupon,  if  the 
board  finds  that  the  water  to  be  furnished  is 
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of  a  character  which  does  not  endanger  the 
lives  or  health  of  human  beings,  and  that  It 
Is,  under  all  the  circumstances  and  condi- 
tions, the  purest  and  most  healthful  water 
obtainable  or  securable,  It  shall  grant  permis- 
sion for  such  applicant  to  furnish,  or  continue 
to  furnish,  such  water.  The  clause  upon 
which  the  right  of  the  plaintiff  to  maintain 
this  action  depends  is,  in  effect,  that  any  per- 
son or  corporation  whose  supply  of  water 
for  human  consumption  or  domestic  use  is 
taken  or  received  from  any  person  or  corpora- 
tion, municipal  or  private,  engaged  in  such 
water  furnishing  business,  without  having  an 
unrevoked  permit  to  do  »>  as  provided  in  the 
act,  may  maintain  an  action  to  enjoin  such 
water  furnishing  person  or  corporation  from 
furnishing  or  continuing  to  furnish  water  for 
such  purposes,  or  that  it  or  he  may  be  en- 
joined at  the  suit  of  the  state  board  of  health 
in  the  same  manner. 

The  respondent  contends  that  this  act  is 
unconstitutional  so  far  as  it  applies  to  Los 
Angeles,  and  also  that  it  is  unconstitutional 
on  general  grounds  as  an  unreasonable  exer- 
cise of  the  police  iK)wer. 

With  respect  to  the  first  proposition  It  Is 
argued  that  any  municipal  corporation  is 
authorized  by  the  Constitution  to  establish 
and  operate  public  works  for  supplying  its 
inhabitants  with  water  (article  11,  §  19); 
that  the  Los  Angeles  charter  confers  upon 
that  city  the  power  to  make  all  regulations 
necessary  and  expedient  for  the  preservation 
of  health  and  prevention  of  disease  within 
the  city,  and  to  establish  a  health  department 
with  power  to  enforce  such  regulations ;  also 
to  establish  and  operate  waterworks  for  the 
purpose  of  supplying  its  inhabitants  with 
water,  and,  In  short,  with  full  powers  over 
the  entire  water  system  pertaining  to  that 
city;  and  that  the  subject  of  providing  and 
furnishing  water  by  the  city  for  its  inhabi- 
tants is  a  municipal  affair,  with  respect  to 
which  the  charter  is  the  exclusive  law.  In 
this  behalf  attention  is  called  to  the  fact  that 
by  an  amendment  of  the  charter  approved  on 
January  16,  1917,  adopted  under  the  provi- 
sions of  sections  6  and  8  of  article  11  of  the 
Constitution  as  amended  in  1914,  the  city  has 
become  entirely  Independent  of  the  state  with 
respect  to  its  municipal  affairs,  so  that  a 
general  law  is  of  no  force  therein,  as  to  such 
affairs,  whether  the  charter  of  the  city  con- 
tains provisions  regarding  it  or  not.  Civic 
Center  Ass'n  v.  R.  R.  Comm.,  175  Cal.  441, 
166  Pac.  351.  The  claim  Is  that  the  supplying 
of  water  to  the  inhabitants  of  the  city  of 
Los  Angeles  is  a  municipal  affair,  and  there- 
fore a  matter  in  which  the  Legislature  can- 
not interfere,  even  for  the  purpose  of  protect- 
ing the  health  of  the  inhabitants  of  other 
portions  of  the  state.  It  is  also  claimed  that 
the  provision  is  In  violation  of  section  13,  art 
11,  of  the  Constitution,  which  prohibits  the 
Legislature  from  delegating  to  any  special 


commission  power  to  x)erform  any  municipal 
function,  and  that  it  is  likewise  void  as  a 
delegation  of  legislative  power  to  the  state 
board  of  health.  These  several  contentions 
would  open  an  interesting  field  of  Inquiry, 
but,  because  of  our  views  upon  another  ob- 
jection about  to  be  mentioned,  we  do  not 
think  it  necessary  to  determine  whether  they 
are  well  taken  or  not. 

[2]  We  are  of  the  opinion  that  the  statute 
of  1913,  so  far  as  it  provides  for  the  injunc- 
tion aforesaid,  is  unconstitutional,  because  lb 
authorizes  an  unreasonable  exercise  of  the 
police  power  of  the  state.  It  provides  that 
every  person,  private  corporation  or  munici- 
pality engaged  in  furnishing  water  for, human 
consumption,  and  having  over  250  service 
connections,  shall  apply  to  the  state  board 
of  health  for  permission  to  continue  the 
service;  that  if  the  board  Is,  for  any  cause, 
unable  to  proceed  at  once  it  shall  issue  a  tem- 
porary permit,  which  shall  be  good  until  Its 
final  action,  and  that  It  shall  make  a  thor- 
ough investigation  of  all  the  conditions  and 
circumstances,  and  may  allow  the  applicant 
to  be  heard.  At  the  close  of  the  investigation 
the  board  must  determine  the  matter,  and  if 
it  '.'shall  determine,  as  a  fact,  that  the  water 
being  furnished  or  supplied  to  such  human 
beings  is  such,  that  under  all  the  circum- 
stances and  conditions,  it  does  not  endanger 
the  lives  or  health  of  human  beings  and  that 
wnder  all  the  circunutanceg  and  oondUions 
the  water  betng  supplied  it  the  purest  and 
most  healthful  oitainable  or  securable  under 
all  the  circumstances  and  conditions  [sic\. 
It  shall  grant  to  petitioner  a  permit  authoriz- 
ing the  petitioner  to  furnish  or  ccmtinue  to 
furnish  or  supply  such  water  to  such  human 
beings."  Section  2,  subd.  b.  It  further  de- 
clares that  the  furnishing  of  water  without 
such  a  permit  is  a  public  nuisance,  and  that 
it  is  the  duty  of  the  officers  of  the  state  to 
Immediately  abate  the  same  in  the  manner 
provided  by  law.  Subdivision  "a"  of  section 
2  requires  the  board  of  health  to  refuse  a  per- 
mit if  it  determines  that  the  water  being  sup- 
plied may  constitute  a  menace  or  danger  to 
health  or  is  unhealthful  or  unsanitary,  and 
no  power  is  given  to  the  board  to  issue  a  per- 
manent permit  at  all,  except  after  It  has  de- 
termined that  the  water  being  supplied  is 
the  purest  and  most  healthful  obtainable  un- 
der the  circumstances. 

The  act  gives  the  board  no  discretion.  No 
matter  how  pure  and  healthful,  short  of  ab- 
solute perfection,  the  water  supply  may  be, 
nevertheless,  if  better  water  can  be  obtained 
by  any  expenditure  of  money  and  effort  of 
which  the  purveyor  to  the  public  use  Is  ca- 
pable, the  permit  must  be  refused ;  the  board 
has  no  power  to  grant  any  permission;  the 
continuance  of  the  water  service  at  once  be- 
comes a  public  nuisance;  It  is  the  bounden 
duty  of  the  proper  state  officials  to  imme- 
diately stop  it ;  and  any  consumer  forthwith 
is  invested  with  the  right  and  power  to  main- 
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tain  an  action  to  enjoin  the  continuance  of 
such  water  service. 

It  seems  obvious  from  tbe  mere  stateinent 
of  the  case  that  such  a  law,  at  least  so  far  as 
It  applies  to  a  wat^r  service  already  In  oper- 
ation, must  be  held  to  be  unreasonable  and 
invalid.  The  climate  of  this  state  is  so  arid, 
the  rainfall  so  light  and  variable,  and  the 
intervals  of  drought  so  long,  that  the  deni- 
sens  of  practically  every  community,  from  a 
village  having  250  service  connections  up  to 
the  largest  city,  have  and  can  have  no  pri- 
vate water  supply,  but  are  compelled  to  de- 
pend upon  some  kind  of  public  water  service. 
It  is  safe  to  say  that  in  the  majority  of  such 
places  the  water  served  is  not  detrimental  to 
the  health  of  the  inhabitants.  There  can  be 
little  doubt  that  in  a  large  number  of  such 
cases  it  would  be  possible  for  those  engaged 
In  the  public  water  service  to  find,  some- 
where available,  water  of  a  better  quality 
than  that  which  is  being  supplied.  If  such 
fact  could  be  established,  and  even  if  it  could 
not  be  shown  that  better  water  was  not  ob- 
tainable, then,  under  this  law,  no  permit  to 
continue  the  original,  service  could  be  Issued 
by  the  board,  and  any  consumer  could  at 
once  enjoin  the  further  service  and  Imme- 
diately deprive  himself  and  all  other  inhabi- 
tants of  the  region  of  any  water  from  that 
source,  until  the  better  quality  of  water  was 
aecnred  and  delivered  to  them.  In  the  prac- 
tical result  the  inhabitants  would  be  de- 
prived of  any  water  at  all  in  all  such  cases. 
Apparently  this  part  of  the  law  is  baaed  on 
the  theory  that  it  is  better  for  the  urban  pop- 
ulation of  the  state  that  they  should  die  of 
thirst  than  that  they  should  quench  it  with 
ordinary  healthful  water,  which  is  not  the 
very  purest  that  can  possibly  be  obtained. 
The  Jaw  in  tills  respect  amounts  to  absolute 
prohibition  of  a  business  lawful  in  itself,  and 
not  injurious  to  health. 

[3]  The  Legislature  is  possessed  of  the  en- 
tire police  power  of  the  state,  except  as  its 
power  Is  limited  by  the  provisions  of  the 
Ckjnstltution.  But  it  cannot,  under  the  guise 
of  the  police  power,  unreasonably  Interfere 
with  a  lawful  and  useful  occupation  or  busi- 
ness whidi  is  not  inherently,  or  because  of 
the  manner  in  which  1^  is  carried  on,  injuri- 
ous to  persons,  or  property,  or  to  the  public 
health,  convenience,  comfort,  safety,  or  mor- 
als. Ex  parte  Whitwell,  98  Cal.  73,  81,  32 
Pac.  870, 19  L.  R.  A.  727, 35  Am.  St.  Rep.  152 ; 
Ex  parte  Sing  I.ee,  86  Gal.  354,  31  Pac.  245, 
24  L.  R".  A.  195,  31  Am.  St.  Rep.  218 ;  Los  An- 
geles V.  Hollywood  Cera.  Ass'n,  124  Cal.  349, 
67  Pac.  153,  71  Am.  St.  Rep.  75 ;  Ex  parte  Mc- 
Capes,  157  Cal.  29,  106  Pae.  229;  In  re  Dart, 
172  Cal.  59,  156  Pac.  63,  L.  R.  A.  1916D,  905, 
Ann.  Cas.  lOlTD,  1122.  A  statement  of  the 
precise  points  decided  in  some  of  these  deci- 
sions wUl  show  the  practical  application  of 
the  rule.  In  Ex  parte  Whitwell  an  ordi- 
nance forbidding  any  iterson  to  maintain  a 


hospital  for  insane  persons  In  any  building 
not  constructed  of  brick,  iron,  or  stone,  or  In 
any  building  not  surrounded  by  a  high  brick 
or  stone  wall,  or  within  400  yards  of  any 
dwelling  or  bchool,  was  held  to  be  an  unrea- 
sonable exercise  of  the  police  power.  It  was 
said  that  the  restrictions  had  no  reasonable 
relation  to  the  object  of  protecting  the  pub- 
lic interest  or  the  safety,  convenience,  or 
comfort  of  the  persons  concerned.  In  the 
Sing  Lee  Case  it  was  declared  that  an  ordi- 
nance prohibiting  the  carrying  on  of  a  public 
laundry  in  a  town,  except  in  certain  speci- 
fied blocks  thereof,  withont  a  written  per- 
mit from  the  trustees,  was  void.  In  Los  An- 
geles V.  Hollywood,  an  ordinance  prohibiting 
the  establishing  of  cemeteries  within  the 
limits  of  a  county  without  the  permission  of 
the  board  of  supervisors  was  hdd  void.  In 
the  McCapes  Case  it  was  held  that  a  stat- 
ute prohibiting  any  person  from  building  a 
fire  on  his  own  land  for  burning  brush  or 
any  other  purpose  without  a  written  permit 
from  some  state  or  district  fire  warden  was 
an  unreasonable  restriction  upon  the  right  to 
use  property.  The  business  of  furnishing 
water  for  the  domestic  use  of  inhabitants  of 
any  particular  territory  is  a  lawful  one.  To 
say  that  a  person  who  is  engaged  in  furnish- 
ing such  water  shall  immediately  cease' doing 
so,  although  the  water  he  is  furnishing  is 
healthful  and  safe,  until  he  shall  have  pro- 
cured some  better  quality  of  water  whidi  it  is 
possible  for  him  to  obtain,  is  an  unreason- 
able restriction  upon  a  lawful  occupation, 
and  it  is  a  case  in  which  the  restriction  has 
no  relation  whatever  to  the  preservation  of 
the  public  health,  comfort,  or  convenience, 
which  is  obviously  the  object  to  which  the 
statute  is  directed ;  but,  on  the  contrary,  its 
enforcement  would  cause  far  more  inconven- 
ience and  distress  to  persons  and  injury  to 
the  public  interest  than  the  thing  at  which 
it  was  aimed.  Upon  the  principles  we  have 
Just  discussed,  this  feature  of  the  law  Is 
clearly  void. 

[4]  The  subsequent  policy  of  the  Legisla- 
ture indicates  that  it  was  of  the  opinion  that 
this  particular  prohibition  of  the  law  was  in- 
valid. The  Legislature  of  1915  amended  the 
law  (St.  1915,  p.  1282)  by  eliminating  the 
clause  providing  that  no  permit  shall  be 
granted  unless  the  water  being  furnished  was 
the  purest  and  most  healthful  obtainable  un- 
der the  circumstances  and  conditions.  To 
the  suggestion  that  the  amendment  of  the 
law  would  afFect  the  action  pending  so  as  to 
allow  an  injunction  which  otherwise  should 
have  been  refused,  the  answer  is  that 
amendments  to  the  law  do  not  operate  upon 
an  existing  suit  in  a  case  like  the  present, 
nor  have  retroactive  effect  so  as  to  affect  the 
validity  of  a  Judgment  rendered  before  the 
new  law  came  into  existence.  Vanderbllt  v. 
All  Persons,  163  Cal.  513,  126  Pac.  158 ;  Ex 
parte  Sparks,  120  Cal.  400,  52  Pac.  715.    The 
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judgment  appealed  from  was  rendered  before 
tbe  amendment  of  1915  was  enacted. 

[5]  The  appellant  answers  tbe  objections 
to  this  clause  of  the  law  by  the  suggestion 
that  if  it  should  be  found  unconstitutional 
that  clause  can  be  eliminated  without  de- 
stroying the  entire  section,  and  that  without 
It  the  statute  is  valid  and  enforceable.  This 
I)olnt  Is  without  merit.  It  cannot  be  sup- 
posed that  the  state  board  would  Issue  a  per- 
mit in  the  face  of  such  an  imperative  man- 
date against  it,  or  that  any  municipality  or 
person  In  the  state  would  expect  to  be  able  to 
obtain  a  permit  from  a  state  board  which  was 
forbidden  to  issue  It  under  the  circumstances 
existing.  To  direct  that  an  injunction  should 
issue  under  such  circumstances,  because  by 
eliminating  a  material  portion  of  the  law  it 
could  be  made  valid,  would  be  In  the  nature 
of  judicial  legislation  of  a  retroactive  char- 
acter. 

[6]  There  Is  another  reason  which  fully 
justifies  the  aflSrmance  of  tbe  judgment.  We 
have  said  that  a  private  person  cannot  main- 
tain an  action  to  enjoin  a  public  nuisance  un- 
less It  is  specially  injurious  to  himself.  The 
plaintltt  in  this  case  Is  taken  out  of  the  op- 
eration of  this  rule  solely  because  of  the  per- 
mission given  to  him  by  the  state  in  this  act 
to  maintain  this  action  on  its  behalf,  with- 
out showing  special  injury  to  Mmself.  The 
state  may,  of  course,  grant  this  permission  to 
any  citizen  to  act  In  its  behalf.  But  It  must 
be  presumed  that  the  Legislature  did  not  in- 
tend to  change  in  any  other  respect  the  prin- 
ciples of  equity  regarding  Injunctions,  and 
consequently  that  when  a  citizen  applies  to 
a  court  of  equity  for  relief,  under  such  au- 
thority, his  rights  are  no  greater  with  re- 
spect to  the  merits  of  the  case,  and  the,  duty 
of  a  court  of  equity  to  grant  relief,  than  in  any 
other  action  of  equitable  cognizance.  The 
general  principles  of  equity  governing  the  is- 
suance of  injunctions  In  such  a  case  must  be 
the  same  and  like  reasons  must  be  shown  as 
In  other  cases  of  the  same  character.  The 
primary  object  of  the  act  of  1»13,  under 
which  the  plaintiff  sues  on  behalf  of  the 
state,  was  to  prevent  the  supplying  of  water 
for  human  use  which  was  unhealthful  and 
unsanitary,  and  thereby  to  preserve  and  pro- 
tect the  general  health  of  the  people  of  the 
state.  The  power  to  grant  or  refuse  a  per- 
mit was  given  to  the  state  board  of  health 
solely  with  the  object  of  preventing  the  use 
of  water  detrimental  to  health.  The  sut>- 
stance  of  any  action  to  enjoin  such  supply 
must  therefore  be  the  prevention  of  the  use 
of  water  whldi  Is  dangerous  to  health.  As 
we  have  already  shown,  the  plaintiff  wholly 


failed  to  prove  such  a  case.  The  water  which 
is  the  subject  of  this  controversy  Is  found  by 
the  court,  upon  evidence  which  is  full  and 
satisfactory,  to  be  safe,  wholesome,  sanitary, 
and  fit  for  human  consumption.  So  far  as 
tbe  substantial  merits  of  the  action  is  con- 
cerned, it  is  wholly  without  foundation.  The 
plaintiff  is  driven  to  rest  exclusively  upon  his 
technical,  right  under  the  act  to  enjoin  the 
continuance  of  the  water  supply,  simply  be- 
cause the  state  has  Issued  no  permit  there- 
for. The  established  fact  Is  that  there  is  no 
occasion  for  Interference  by  the  state  or  by 
any  other  person.  The  only  right  is  the  bare 
technical  right  to  insist  that  a  permit  be  ob- 
tained before  the  city  delivers  any  more  wa- 
ter to  Its  Inhabitants  for  human  consump- 
tion. It  is  obvious,  therefore,  that  the  Issu- 
ance of  an  Injunction  by  the  court  to  stop  the 
city  from  supplying  such  water  to  Its  Inhabi- 
tants would  cause  the  greatest  imaginable  in- 
convenience both  to  the  city  and  to  Its  In- 
habitants, and  would  be  of  no  benefit  what- 
ever to  the  plaintiff.  The  refusal  of  such  in- 
junction would  deprive  the  plaintiff  of  no 
right  beneficial  to  himself  or  others,  and 
would  put  him  to  no  inconvenience  what- 
ever. Under  these  conditions  a  court  of 
equity  is  not  bound  to  grant  an  injunction. 
"When  an  injunction  to  restrain  a  nuisance 
will  produce  great  public  or  private  mischief, 
a  court  of  equity  is  not  bound  to  grant  It 
merely  for  the  purpose  of  protecting  a  tech- 
nical unsubstantial  right"  2  Beach  on  In- 
junctions, §  1067.  "The  court  may  properly 
be  guided  l^  the  consideration  of  the  rela- 
tive convenience  of  tbe  parties;  and  If  it 
appears  that  the  benefit  resulting  to  the 
plaintiff  from  the  granting  of  the  writ  wlU 
be  slight  as  compared  to  the  Injury  to  the 
defen^nt,  the  relief  may  be  denied,  and  the 
plaintiff  left  to  tbe  pursuit  of  his  remedy  at 
law."  2  High  on  Injunctions,  8  740.  Fur- 
ther authorities  are  set  forth  in  Peterson  v. 
Santa  Rosa,  119  CaL  391,  51  Pac.  557.  See, 
also,  Jacob  v.  Day.  Ill  Gal.  671,  44  Pac.  243. 

In  this  case  the  right  of  the  plaintiff,  sudi 
as  it  is,  is  wholly  technical  and  unsubstan- 
tial, and  to  enforce  it  would  produce  very 
great  mischief,  both  public  and  private,  not 
only  to  himself,  but  to  many  of  his  fellow 
citizens  within  the  city,  and  to  tbe  munici- 
pality as  well.  The  court  In  Its  discretion 
was  fuUy  authorized  to  deny  the  injunction 
under  such  circumstances. 

The  judgment  is  affirmed. 

We  concur:  ANGBLLOTTI,  a  J.;  Olr 
NBY,  J.;  WILBUR,  J.;  LENNON,  J.;  MBL- 
VIN,  J.;  LAWLOR,  J, 
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HABT  V.  OITT  OF  LOS  ANGELES  «t  aL 
(L.  A.  4444.) 

(Supreme  Conrt  of  California,    Aug.  11,  1919.) 

iKJDNCnoN    «=»9— FUBRISHIRO  WATKB  SXJP- 
PLT    WITBOITF    PKBinT— WHO    MaT    SCT   TO 

Enjoin. 
A  resident  of  a  dt7,  who  was  not  a  user  of 
'water  which  came  from  a  source  from  which 
the  city  had  not  been  given  a  permit  bj  the 
state  board  of  health  to  obtain  water,  as  pro- 
Tided  by  St  1613,  p.  793,  could  not  maintain 
an  action  under  such  statute  to  enjoin  the  city 
from  using  the  water. 

In  Bank. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  Henry  A.  Hart  against  the  City 
of  Lob  Angeles  and  certain  officers  constl- 
tutlng  Its  board  of  public  service.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Ingle  Carpenter  and  Chas.  W.  Fourl,  both 
of  Los  Angeles,  for  appellant. 

Albert  Lee  Stephens,  W.  B.  Mathews,  and 
Wm.  B.  Hlmrod,  all  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J,  This  is  an  appeal  by  the  plain- 
tiff from  a  Judgment  in  favor  of  the  defend- 
ants. The  facts  in  the  case,  with  a  single 
exception,  are  the  same  as  those  more  fully 
set  forth  In  the  case  of  Frost  v.  Los  Angeles, 
L.  A.  No.  4443  (X8B  Pac.  342  this  day  decided). 
The  dUTerenoe  consists  only  In  the  fact  that 
the  plaintiff  in  this  action  Is  not  a  user  of 
water  which  comes  from  the  source  which  is 
alleged  to  be  contaminated  and  unfit  for  use, 
and  which  tlie  court  found  to  be  safe  and 
healthful.  The  plaintiff,  therefore,  does  not 
come  within  the  provisions  of  the  act  of 
1913  (St  1913,  p.  793),  under  which  alone,  in 
view  of  the  findings  of  the  court,  he  could 
maintain  an  action  to  enjoin  a  public  nui- 
sance. Consequently  he  had  no  right  to 
maintain  the  action. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J.;  OL- 
NET,  J.;  WILBUR,  J.;  LENNON,  J.;  MEL- 
VIN,  J.;  LAWLOE,  J. 


SCHUI/THEISS  BROS.  CO.  et  al.  t.  STEIN- 
BERO  et  al.     (Civ.  2853.) 

(District  Court  of  Ajppeal,  Second  District,  Di- 
vision 1,  California.     July  3,  1919.) 

1.  Appeai.  and  Bbbos  «=>773(4)— ABomairr 
— Nbokssitt. 
Where  no  argument  ia   presented  for   or 
•gainst  an  appdlant,  judgment  will  be  affirmed 
as  to  him. 


2.  Appeal   and    Ebbob   «s>757(l)— BBixn— 

Pbinteo  Tkstimont. 
Where  a  case  is  appealed  under  the  al- 
ternative method,  court  will  not  refer  to  por- 
tions of  the  record  not  printed  in  the  brief  but 
merely  indicated  by  reference  to  pages  of  Re- 
written transcript. 

8.  Mechanics'  Liens  «=>163— Liabilitt  op 
Ownee— Extent. 
The  liability  for  mechanic's  lien  claims  of 
an  owner  failing  to  file  his  building  contract 
and  bond  as  required  by  Code  Civ.  Proc.  g  1183, 
is  not  limited  to  the  contract  price,  even  as  to 
contracts  made  before  the  Supreme  Court  had 
clearly  announced  such  liability. 

4.  Mechanics'  Liens  «=j157(1)— Defect  in 
Notice. 
A  mechanic's  lien  notice  stating  that  con- 
tract payments  were  due  30  days  from  deliv- 
ery, while  contract  made  them  payable  lOtb 
of  following  month,  held  fatally  defective  un- 
der Code  Civ.  Proc.  g  1187,  requiring  time  of 
payment  to  be  stated,  despite  section  1203, 
providing  that  certain  mistakes  should  not  in- 
validate liens. 

Appeals  from  Superior  Court,  San  Diego 
Ciounty;   W.  A.  Sloane,  Judge. 

Mechanic's  lien  proceedings  by  the  Scbul- 
tb^B  Bros.  Company  and  others  against 
Harry  H.  Steinberg,  the  Richardson  &  Fisher 
Company,  Will  J.  Thayer,  and  others.  From 
a  Judgment  the  named  plaintiff  and  named 
defendants  appeal.    Affirmed. 

Hoff  &  Chatterson  and  Will  J.  Thayer,  all 
of  San  Diego,  for  appellants. 

Miller,  Thornton,  Miller  &  Watt,  of  San 
Francisco,  for  respondents. 

JAMES,  J.  [1,  2]  Several  actions  brought 
to  enforce  liens  for  labor  and  material  fur- 
nished In  the  erection  of  a  building  in  the 
dty  of  San  Diego,  of  which  defendant  Thayer 
was  the  owner,  were  consolidated  and  tried 
together.  Certalh  of  the  lien  claims  were 
allowed  and  Judgment  entered  thereon,  and 
certain  of  them  were  disallowed.  Defendant 
Thayer,  the  owner  of  the  building,  appealed 
from  the  Judgment  entered  In  favor  of  Schal- 
tbeiss  Bros.  Company.  Other  appeals  were 
taken  by  various  of  the  lien  claimants  who 
were  denied  relief,  as  well  as  by  the  defend- 
ant Bonding  &  Surety  Company,  but  dismiss- 
als were  made  by  several  of  the  appellants, 
and  the  only  remaining  appeals  appear  to  be 
those  of  Steinberg,  Richardson  &  Fisher  Com- 
pany, and  Thayer,  the  owner.  No  argument 
was  presented  on  bdiiilf  of  or  against  Stein- 
berg, and  there  Is  therefore  nothing  before 
the  court  from  which  it  can  be  determined 
that  the  Judgment  as  to  him  was  in  any  wise 
erroneous.  Attention  may  be  now  called  to 
the  fact  that  the  appeal  Is  under  the  alterna- 
tive method,  which  requires  the  parties  to 
print  in  their  briefs  such  x>ortlons  of  the  rec- 
ord as  they  desire  to  call  to  the  attention  of 
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the  court.  In  examining  the  matter  the  court 
will  not,  therefore,  refer  to  any  portions  of 
the  record  which  are  merely  indicated  as  by 
page  of  the  transcript. 

[3]  We  will  first  consider  the  appeal  of  the 
owner  Thayer.  He  states,  as  evidently  was 
the  fact,  that  as  to  the  Judgment  in  favor  of 
Schulthelss  Bros.  Company,  the  court  allowed 
recovery  for  an  amount  which,  added  to 
other  payments  made,  exceeded  the  total 
contract  price.  He  insists  that  by  so  doing 
the  constitutional  guaranty  against  the  im- 
pairment of  the  obligation  of  contract  was 
violated.  In  elaboration  of  this  contention 
he  argues  that  our  Supreme  Court,  prior  to 
the  time  of  the  making  of  this  contract,  had 
held  that  the  Legislature  could  not  legally 
require  the  owner  of  a  building  to  respond  to 
a  Hen  claim  In  an  amount  exceeding  the  con- 
tract price.  He  concedes  that  by  compara- 
tively recent  decision  the  Supreme  Court  has 
held  that  an  owner  may  be  required  to  so  re- 
spond without  there  being  violated  any  con- 
stitutional right,  bat  Insists  that  the  contract 
was  made  while  the  law  was  as  established 
by  the  former  decisions,  and  that  such  ad- 
judications became  a  part  of  the  law  of  the 
state  under  which  the  rights  of  such  a  con- 
tracting owner  should  be  measured.  He  ad- 
mits that  while  there  was  a  written  contract 
and  a  bond  given,  neither  the  contract  nor 
bond  was  filed  with  the  county  recorder,  as 
section  11S3,  Code  of  Civil  Procedure,  re- 
quires. The  adverse  decision  to  which  he 
refers  is  that  of  Roystone  Co.  v.  Darling,  171 
Cal.  526,  154  Paa  15;  At  the  time  of  the  ren- 
dering of  that  decision  the  lien  law  was,  in 
comparative  particulars,  as  it  was  at  the  time 
of  the  making  of  the  contract  by  the  owner 
here.  In  Roystone  Co.  v.  Darling,  Mr.  Justice 
Shaw  makes  a  very  careful  review  of  all  of 
the  former  decisions,  and  his  determination 
seems  to  be  that  those  decisions  are  not 
Inconsistent  with  the  holding  finally  an- 
nounced at  the  conclusion  of  the  Roystone 
appeal.  He  points  out  that  while  it  had  been 
said  that  the  Legislature  could  not  directly 
provide  that  a  lien  claimant  could  recover 
from  an  owner  an  amount  in  excess  of  the 
original  contract  price,  that  those  decisions  in 
nowise  denied  to  the  Legislature  the  right 
to  regulate  the  making  of  a  contract  as  to  its 
form,  as  to  its  being  filed  and  as  to  security 
by  bond  being  required  to  be  taken  and  filed; 
that  such  regulations  were  reasonable;  and 
that  as  a  penalty  for  their  nonobservance  the 
owner  might  be  required  to  suffer  Judgment 
to  be  had  against  him  for  an  amount  exceed- 
ing the  total  sum  which  he  had  agreed  to  pay 
to  the  original  contractor.  We  think  the  case 
last  referred  to  Is  determinative  of  the  ques- 
tion presented  on  the  appeal  of  Thayer,  and 
that  the  Judgment  of  Schulthelss  Bros.  Com- 
pany should  be  aflSrmed. 

[4]  The  appeal  of  Richardson  &  Fisher 
Company  presents  a  question  as  to  the  suSl- 
dency  of  the  notice  of  Hen  which  was  filed 


by  the  claimant  The  superior  court  held 
that  the  notice  was  insufficient,  in  that  there 
was  a  variance  between  the  contract  of  the 
claimant  as  made  with  the  original  contractor 
and  the  statement  of  the  terms  of  that  con- 
tract as  contained  in  the  notice  of  Hen ;  this 
particularly  as  to  the  time  and  terms  of 
payment.  The  notice  of  Hen  stated,  referring 
to  the  matter  of  payment,  "that  payment  shall 
be  made  on  or  before  30  days  from  dellv- 
exles."  The  statement  in  the  proposal  which 
resulted  in  the  contract,  was  that  the  mate- 
rials were  "subject  to  2  per  cent,  cash  dis- 
count, payments  to  be.  made  on  or  before  the 
10th  of  the  month  following  deliveries."  Un- 
der the  proposal  or  contract  it  seems  quite 
plain  that  payments  were  due  on  the  10th  of 
the  month  following  deliveries  In  any  event, 
and  that  if  the  charges  were  paid  within  that 
time  they  were  subject  to  2  per  cent,  discount 
This  was  quite  different  from  the  time  stated 
In  the  notice — that  payments  should  be  made 
"on  or  before  30  days  from  dellvjerles."  Un- 
der the  contract,  payments  might  become  due, 
dependent  upon  the  time  of  deUvery,  within 
11  days,  or  more  than  30  days,  as  the  case 
might  be.  Section  1187,  Code  of  Civil  Pro- 
cedure, requires  that  the  notice  of  Hen  shall 
make  a  statement  of  the  foUowing  matters: 
(1)  Statement  of  demand,  after  deducting  all 
Just  offsets  and  credits;  (2)  the  name  of  the 
owner  or  reputed  owner;  (3)  the  name  of  the 
person  by  whom  employed,  or  to  whom  the 
material  was  furnished;  (4)  statements  of 
the  price  and  when  payable  and  of  the  work 
agreed  to  be  done.  It  is  true  that  section 
1203,  Code  of  Civil  Procedure,  provides  that — 

"No  mistake  or  errors  in  the  statement  of  the 
demand,  or  of  the  amount  of  credits  and  off- 
sets allowed,  or  of  the  balance  asserted  to  be 
dne  to  claimant,  nor  in  the  description  of  the 
property  against  which  the  claim  is  filed,  sbaU 
invalidate  the  lien." 

We  do  not  think  that  the  saving  effect  of 
this  section  goes  far  enough  to  relieve  the 
claimant  from  making,  as  section  1187,  Code 
of  Civil  Procedure,  provides,  "statement  of 
the  price  and  when  payable.  •  •  •  ••  The 
case  of  California  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  713,  118  Pac.  103,  113, 
we  think  is  directly  in  point,  and  that  the 
court  was  Justified  under  that  decision  in  de- 
termining the  matter  of  this  claim  In  the  way 
it  did.  The  claimant  must  comply  with  rea- 
sonable accuracy  to  the  requirements  of  the 
statute  in  making  out  his  notice  of  Hen,  and 
there  would  seem  to  be  little  room  for  excuse, 
where  the  contract  under  which  he  is  working 
states  expressly  the  terms  of  payment,  for  a 
complete  misstatement  to  be  made  in  that 
particular. 

The  several  Judgments  appealed  from  by 
Harry  H.  Steinberg,  Richardson  &  Fisher 
Company,  and  W.  J.  Thayer  are  aflSrmed. 

We  concur:    CONREY,  P.  J.;    SHAW,  J. 
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OLOHAN  T.  KELSO.     (Civ.  2643.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Jul7  2,  1919.) 

1.  Apfeai.  and  Ebbob  $=9933(4)— Obabtino 
New  Tbia]>— Pbesttuftions. 

Where  the  evidence  is  such  that  it  would 
have  sufficiently  supported  findings  in  favor  of 
the  party  against  whom  decision  was  given,  and 
the  trial  court  grants  a  motion  for  new  trial 
made  upon  various  grounds,  including  insufficien- 
cy of  evidence,  without  in  terms  excluding  such 
ground  in  its  order,  it  will  be  presumed,  on 
appeal,  in  favor  of  such  order,  that  the  court 
changed  its  opinion  as  to  the  effect  of  the  ev- 
idence and  reached  a  conclusion  favorable  to 
the  party  moving  for  new  trial. 

2.  Appeal  and  Ebbob  €=9933(4)— New  Tbial 
— Pbesumptions. 

On  appeal  from  an  order  granting  a  new 
trial  for  insufficiency  of  evidence,  the  presump- 
tion is  against  the  findings  of  the  jury  and  not 
in  their  favor. 

8.  Appeai.  and  Ebbob  €s>867(2)— Gbart  or 
New  TBiAiMJpitfiON. 
On  appeal  from  an  order  granting  a  new 
trial,  the  appellate  tribunal  will  consider,  not 
the  correctness  of  the  opinion  of  the  lower  court 
uttered  upon  granting  the  new  trial,  but  the 
propriety  of  the  order. 

4.  New  Tbial  €=»70—GBotrND8— Evidence— 
Pebboral  Injubies. 
Where  the  jury  found  in  favor  of  a  motor- 
ist who  ran  down  plainllfE  at  a  much-traveled 
comer,  where  there  was  evidence  that  the  mo- 
torist was  proceeding  at  a  speed  of  25  miles  an 
hour,  and  his  claim  was  that  plaintiff  stepped 
back  into  bis  path  to  avoid  another  car  pro- 
ceeding in  the  same  direction  at  an  equal  or 
greater  speed,  held,  that  an  order  granting  a 
motion  for  new  trial  on  the  ground  that  the 
motorist  was  proceeding  at  a  negligent  rate  ot 
speed  was  proper. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Frank  E.  Clohan  against  Albert 
P.  Kelso.  There  was  a  verdict  for  defend- 
ant, and  from  an  order  granting  plalntlfiF  new 
trial  defendant  appeals.    Order  affirmed. 

B.  P.  Gibbs,  of  St.  Paul,  Minn.,  and  Duke 
Stone,  of  Los  Angeles,  for  appellant 

Geo.  M.  Barker,  of  Los  Angeles,  for  re- 
spondent. 

CONRET,  P.  J.  This  was  an  action  by  the 
plaintiff  against  the  defendant  on  account  of 
the  alleged  negligence  of  the  defendant  in 
driving  his  automobile  against  the  plaintiff 
on  or  about  June  80,  1914,  at  or  near  the  in- 
tersection of  West  Twelfth  street  and  Flow- 
er street  in  the  city  of  lios  Angeles,  whereby 
the  plaintiff  received  personal  injuries.  In 
answer  to  special  interrogatories,  the  Jury 
found  thfkt  immediately  preceding  the  colll- 


p.) 

sion  the  defendant  was  operating  his  antomo- 
bile  at  the  rate  of  25  miles  per  hour,  and  that 
in  the  Judgment  of  the  Jury  such  rate  of 
speed  was  not  negligent.  A  general  verdict 
was  rendered  In  favor  of  the  defendant,  who 
now  appeals  from  an  order  granting  a  new 
trial. 

One  of  the  grounds  upon  which  the  motion 
for  new  trial  was ,  based  was  that  the  evi- 
dence is  insufficient  to  justify  the  verdict  of 
the  Jury  that  the  defendant  was  free  from 
negligence.  Appellant  contends  that  the  ver- 
dict of  the  Jury  in  his  favor  was  so  clearly 
in  accord  with  the  evidence  that  there  was  an 
abuse  of  discretion  in  the  trial  court  In  grant- 
ing a  new  trial.  This  raises  the  only  ques- 
tion In  the  case  on  this  appeal. 

[1,2]  "Where  the  evidence  is  such  that  it 
would  have  sufficiently  supported  findings  in 
favor  of  the  party  against  whom  the  decision 
was  given,  and  the  trial  court  grants  a  mo- 
tion for  new  trial  made  upon  various  grounds, 
including  that  of  insufficiency  of  evidence, 
without  in  terms  excluding  such  ground  in 
its  order  entered  on  the  minutes,  we  must 
presume.  In  favor  of  sudi  order,  'that  the 
court  changed  its  opinion  as  to  the  effect  of 
the  evidence,  and  reached  a  conclusion  upon 
the  hearing  of  the  motion  favorable'  to  the 
party  making  the  motion."  PolUtz  v.  Wicker- 
sham,  150  Cal.  238,  244,  88  Pac.  911.  This 
rule  is  equally  applicable  whether  the  case 
be  Iried  by  a  Jury  or  by  the  court  without  a 
jury.  On  appeal  from  an  order  granting  a 
new  trial  the  presumption  is  against  the  find- 
ings and  not  in  their  favor.  Oondee  v.  Oyger, 
126  Cal.  646,  69  Pac.  26. 

[3, 4]  The  accident  in  question  occurred  In 
the  middle  of  the  afternoon,  on  a  much-trav- 
eled street.  A  witness  whose  place  of  busi- 
ness was  at  the  same  comer  stated  that  it  is 
very  seldom  that  you  could  see  a  block  In  ei- 
ther direction  free  of  cars.  Assuming,  as  did 
the  court  below,  that  the  rate  of  speed  per- 
mitted was  controlled  by  the  state  law,  and 
not  by  a  city  ordinance  limiting  to  10  miles 
per  hour  the  rate  of  speed  at  that  street  in- 
tersection, it  was  the  duty  of  the  defendant 
to  drive  his  automobile  "at  a  rate  of  speed 
not  greater  than  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  use  of  the 
highway."  Motor  Vehicle  Act  of  1913  (St. 
1913,  p.  649)  i  22,  subd.  b.  At  the  time  of  the 
accident,  the  plaintiff  was  walking  toward 
the  west  across  Flower  street  on  the  south 
side  of  Twelfth  street,  and  the  defendant  was 
driving  north  on  Flower  street.  Defendant, 
according  to  his  testimony,  saw  the  plaintiff 
and  his  companion  walking  across  the  street, 
when  defendant  was  160  feet  from  them. 
Then,  he  says: 

Before  the  accident  "Mr.  Clohan  hesitated 
and  started  on,  facing  me,  with  his  hand  in  this 
position   (indicating),    as   much   as    to   say,    'I 
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have  plenty  of  time.'  Suddenly,  as  he  got  to 
a  point  beyond  my  clearance,  he  stepped  back 
as  though  something  unforeseen  had  caused 
him  to  step  back— my  recollection  is  that  a  car 
passed  me  and  went  on  ahead  of  me." 

The  argument  of  counsel  for  appellant  is 
directed  principally  to  criticism  of  an  opin- 
ion filed  by  the  court  when  the  order  grant- 
ing a  new  trial  was  made.  Whether  that 
opinion  is  correct  or  not  is  not  the  issue  to  be 
determined  here.  The  appeal  is,  as  it  must 
be,  from  the  order,  and  not  from  the  opinion. 
We  may  say,  however,  that  if  by  its  order 
the  court  intended  to  determine  (as  presum- 
ably it  did  and  as  stated  in  the  opinion),  that, 
"for  the  defendant  to  approach  the  crossing 
at  the  speed  it  was  found  by  the  Jury  he  did, 
alongside  of  another  automobile,  also  pro- 
ceeding at  the  same  or  a  greater  rate  of 
speed,  while  pedestrians  were  crossing  the 
street,  was,  as  a  matter  of  fact,  clearly  negli- 
gence," we  think  that  the  evidence  was  suffi- 
cient to  support  that  conclusion. 

The  order  is  affirmed. 

We  concur:  SHAW,  J. ;  JAMES,  J, 


SCHMOHL  V.  JOHN  SIMPSON  &  00. 
(Civ.  2829.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    July  2,  1919.) 

CONTHACTB  «=3l98(2)— OoNtrrBUOTiOR— Bdild- 
INO   CONTBACT. 

A  contract  to  furnish  all  material  and  la- 
bor necessary  to  put  in  place  ornamental  plas- 
ter work  according  to  speciflcationB,  which  re- 
quired waterproofing  with  a  certain  material, 
requires  the  builder  do  such  waterproofing, 
in  absence  of  evidence  showing  that  such  work 
was  not  a  process  customarily  included  in  or- 
namental plastering. 

Appeal  from  Superior  Oourt,  Los  Angeles 
County;   Fred  H.  Taft,  Judge. 

Action  by  H.  R.  Schmohl  against  John 
Simpson  &  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  with 
directions. 

Haas  &  Dunnigan,  of  Los  Angeles,  for  ap- 
pellant 

Ferguson  &  Gahan,  of  Los  Angeles,  for  re- 
spondent 

CONRJET,  P.  J.  By  contract  between  the 
parties  the  plaintUf  agreed  to  furnish  and 
install  all  material  and  labor  necessary  to 
put  in  place  all  ornamental  plaster  and  staff 
work  according  to  plans  and  specifications  on 
ffie  for  the  Southern  Counties  building  on  the 
exposition  grounds  at  San  Diego.    Under  the 


head  of  "Ornamental  Plast^ing"  In  the  speci- 
fications. It  was  provided  that — 

"The  tops  of  aU  parapet  walls,  cornices,  belt 
courses  and  the  washes  of  all  mouldings,  sills, 
etc.,  shall  be  waterproofed  with  one  (1)  coat 
of  Toch  Bros.  R.  I.  W.,  in  which  shall  be  im- 
bedded one  (1)  thickness  of  coarse  muslin  and 
then  covered  with  another  coat  of  R.  I.  W." 

By  this  action  the  plaintiff  seeks  to  recover 
the  sum  of  $653.70  as  the  balance  claimed  to 
be  due  on  the  contract.  At  the  trial  it  was 
stipulated  that  the  work  described  in  the  fore- 
going quotation  from  the  specifications  was 
not  performed  by  the  plaintiff;  that  if  by  the 
terms  of  the  contract  the  plaintiff  was  obli- 
gated to  do  said  work,  then  the  defendant 
would  have  been  indebted  to  the  plaintiff  by 
reason  of  the  contract  in  the  sum  of  $15.96, 
and  that  if  the  plaintiff  was  not  by  reason  of 
said  contract  obligated  to  perform  said  work 
then  the  defendant  was  indebted  to  the  plain- 
tiff in  the  amount  sued  for  herein.  It  was 
further  stipulated  that  prior  to  the  com- 
mencement of  this  action  the  defendant  ten- 
dered to  the  plaintiff  said  sum  of  $15.06,  in 
full  settlement  of  the  contract,  and  that  the 
plaintiff  refused  to  accept  the  same.  These 
stipulations,  together  with  the  contract  and 
specifications,  constitute  all  of  the  evidence 
in  the  case.  Judgment  was  entered  in  favor 
of  the  plaintiff,  and  the  defendant  appeals 
therefrom. 

It  is  sought  to  Justify  this  Judgment  upon 
the  ground  that  there  is  nothing  in  the  con- 
tract to  show  that  the  plaintiff  undertook  and 
agreed  to  do  that  j>a.Tt  of  the  work  in  ques- 
tion here  and  which  it  is  stipulated  that  he 
did  not  do.  In  their  brief  counsel  for  re- 
spondent assert  that  the  putting  on  of  the 
described  materials  is  a  seiMirate  trade  or 
business  and  not  a  part  of  the  business  of 
putting  in  place  ornamental  plaster  and  staff 
work,  and  that  there  is  nothing  tn  the  con- 
tract to  show  that  the  material  was  to  be 
supplied.  A  sufllcient  reply  is  that' there  is 
no  evidence  to  show  that  the  putting  on  of 
those  materials  is  part  of  any  separate  trade 
or  business,  or  not  a  part  of  the  business  of 
doing  such  work  as  that  described  in  ttie 
specifications;  and  the  contract  itself  pro- 
vides that  the  plaintiff  agreed  "to  famish 
and  Install  all  material  and  labor  necessary 
to  put  in  place,"  etc.  Not  disputing  the  con- 
tention of  respondent  that  the  intention  of 
the  parties  as  expressed  In  the  contrc^ct  must 
govern,  and  that 'in  the  absence  of  express 
provision  in  the  contract  the  plans  and 
Bpedflcations  cannot  add  to  the  terms  of  the 
contract,  it  seems  clebr  to  us  that  these 
principles  have  no  application  to  the  case. 
There  being  no  evidence  tending  to  show  that 
the  waterproofing  was  not  a  process  cus- 
tomarily and  usually  Included  in  the  work  of 
ornamental  plastering,  this  fact  and  the  spec- 
ifications, taken  together,  fairly  convey  the 
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Inference  that  the  waterproofing  was  a  part 
of  the  work  which  the  plaintiff  agreed  to  do. 
The  Judgment  Is  reversed  and  the  trial 
court  Is  directed  to  enter  Judgment,  on  the 
agreed  case  as  stipulated,  In  ^avor  of  the 
plaintiff,  for  the  stun  of  $15.96,  without  In- 
terest and  without  costs;  appellant  to  have 
judgment  for  his  costs  of  this  appeal. 

We  concur:  SHAW,  J. ;  JAMBS,  J. 


VAN  DEGRIFT  t.  MULLEN.     (CIt.  2642.) 

(District  Court  of  Appeal,  Second  District,  DI- 
Tiaion  1,  California.    July  8, 1019.) 

1.  CUSTOHS    AND    USAQES    ®S>12(1)    —    COIT- 

TBACT9— Knowledge. 
In  order  to  read  a  custom  into  an  agree- 
ment, it  is  necessary  to  show  that  the  party  at- 
tempted to  he  boimd  had  actual  or  constractiTe 
knowledge  of  the  custom. 

2.  CCSTOMS     AND     tTSAOES     €=>13— PBESXmP- 

TioNB— Written  Instruments. 
Where  there  is  a  statutory  form  (Civ.  Code, 
i  2948)  for  a  written  instrument,  it  is  logical 
to  infer  that  parties  making  an  agreement  which 
is  silent  as  to  a  form  to  be  used  had  the  legal 
form  in  view,  rather  than  another  form  custo- 
marily used.  _^ 

3.  Customs  and,  TTsaqeb  <S=13— StrFFiciENor 

OF  BVIDENCK— MOKTGAQE  FOHMS. 
In  purchaser's  action  to  recover  a  purchase 
price  installment,  erridence  that  a  mortgage 
form  containing  conditions  not  found  in  .  the 
statutory  form  (CIt.  Code,  |  2948)  was  gener- 
ally used  in  the  county,  etc.,  held  insufficient 
to  show  that  parties  contracted  with  reference 
to  such  custom  or  intended  purchaser  should 
execute  such  a  mortgage,  instead  of  statutory 
form,  for  balance  of  purchase  price. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  W.  Shenk,  Judge. 

Action  by  S.  S>.  Van  Degrift  against  J.  B. 
Mnlloi.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Loeb  &  Loeb  and  W.  A.  Alderscm,  all  of 
Lob  Angeles,  for  appellant 

Delphln  M.  Delmas,  of  Lob  Angeles,  for  re- 
Bpondeut. 

JAMES,  J.  The  plaintiff  was  successful  In 
this  action,  which  was  brought  to  recover 
Judgment  for  a  sum  of  money  alleged  to  have 
been  paid  to  the  defendant  on  account  of  the 
purchase  price  of  certain  real  property.  The 
defendant  has  appealed  from  the  Judgment 

[1-3]  In  consideration  of  the  payment  to 
him  of  a  certain  sum  of  money,  defendant 
Issued  to  plaintiff  a  writing,  which  was  sub- 
scribed by  him,  covering  the  terms  of  pur- 
chase of  a  certain  tract  of  land.  This  writing 
contained  the  following  paragraph: 


"I  agree  to  furnish  an  unlimited  certificate  of 
title  vested  in  the  buyer's  name  showing  clear 
of  all  incumbrances  and  to  accept  for  said  real 
property  the  sum  of  $11,700.00  net  to  me,  to 
be  paid  in  the  following  manner:  The  balance 
of  $11,060.00  Van  Degrift  Realty  Co.  agrees 
to  pay  as  follows,  one-fourth  (^)  cash  on  de- 
livery of  deed,  balance  mortgage  1,  2  and  3 
years  at  7%  interest,  payable  semiannually." 

The  preliminary  payments  were  made  in 
accordance  with  the  terms  stated,  and  the 
parties  met  together  for  the  purpose  of  com- 
pleting final  papers.  Including  the  execution 
of  a  mortgage.  The  defendant  then  presented 
a  mortgage  which  contained  various  terms. 
Including  those  for  the  compounding  of  in- 
terest, the  payment  of  street  liens  and  assess- 
ments, Insurance  on  the  property,  attorney's 
fees  in  case  of  foreclosure,  a  condition  that 
the  mortgage  might  determine  upon  default 
of  any  payments  of  the  principal  or  Interest, 
etc.  The  plaintiff  presented  and  offered  to 
execute  a  mortgage  in  the  form  prescribed  by 
section  2948,  Civil  Code.  This  mortgage  the 
defendant  refused  to  accept,  and  announced 
that  he  would  accept  no  other  mortgage  than 
that  which  he  had  prepared.  This  suit  was 
then  brought  by  the  plaintiff  to  recover  back 
the  money  already  paid  out  under  the  agree- 
ment The  sole  question  presented  is  as  to 
whether  the  defendant,  under  the  terms  of 
the  agreement,  had  the  right  to  exact  from 
the  plaintiff  the  execution  of  the  mortgage 
In  the  particular  form  determined  upon  by 
the  defendant.  This  form  contained  many 
conditions  not  mentioned  In  the  Code  section 
to  which  we  have  referred;  in  fact,  nearly 
all  of  the  particular  conditions  which  we  have 
noted  It  did  contain  constitute  no  part  of  the 
mortgage  form  prescribed  In  the  section  cited. 
However,  It  is  the  contention  of  the  defend- 
ant that  the  contract  was  made  with  refer- 
ence to  a  custom  prevailing  in  the  county  of 
Los  Angeles;  that  by  that  custom  the  form 
of  mortgage  offered  by  the  defendant  was  the 
one  generally  adopted  and  in  use.  Several 
witnesses  were  examined  and  testified  that 
the  form  prepared  by  the  defendant  was  the 
one  most  generally  in  use,  although  it  was  ad- 
mitted that  the  shorter  or  statutory  form  was 
found  occasionally  on  the  books  of  the  county 
recorder.  A  printer  of  legal  and  commercial 
blanks  testified  that  there  were  some  five  or 
more  different  forma  furnished  to  the  trade, 
but  be  did  not  dispute  the  statement  made  by 
the  other  witnesses  to  the  effect  that  the  long 
form  containing  conditions  similar  to  those 
Inserted  In  the  mortgage  by  the  defendant 
was  the  one  most  generally  made  use  of.  It 
will  be  noted  from  the  paragraph  which  we 
have  quoted  from  the  agreement  or  writing 
signed  by  the  defendant  that  no  form  of  mort- 
gage is  referred  to.  In  order  to  have  read 
into  an  agreement  a  custom  or  practice  It  is 
necessary,  not  only  to  show  that  snch  custom 
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prevails,  but  that  the  contract  was  made  with 
reference  to  the  custom.  Where  no  express 
■words  are  relied  upon  as  referring  to  the  cus- 
tom at  the  time  of  making  the  agreement,  It 
must  then  be  shown  that  the  party  attempt- 
ed to  be  bound  had  knowledge,  actual  or  con- 
HStmctlve,  of  the  custom  Itself.  Parsons  on 
Contracts  (9th  Ed.)  vol.  2,  p.  696;  Page  on 
Contracts  (vol.  2)  p.  926.  We  find  no  evi- 
dence quoted  from  which  It  would  appear 
that  the  plaintiff  had  any  actual  knowledge 
of  the  existence  of  the  custom  as  to  the  form 
of  mortgage  used,  and  we  do  not  think  that 
under  the  facts  the  plaintiff  should  be  con- 
structively charged  with  notice  of  any  such 
custom.  Where  there  Is  a  statutory  form  for 
the  execution  of  written  Instruments,  then.  If 
we  are  to  look  for  a  presumption  in  the  con- 
struction of  contracts,  It  would  be  logical  to 
Infer  that  the  parties,  making  an  agreement 
which  was  silent  as  to  a  form  to  be  used,  had 
in  view  the  legal  form  and  not  some  other 
form  as  to  which  the  writing  was  silent. 
Hale  Bros.  v.  Mllliken,  5  Cal.  App.  344,  90 
Pae.  365.  Our  conclusion  Is  that  the  evidaice 
as  here  presented  was  insufficient  to  show 
that  the  contract  was  entered  Into  having  in 
view  the  custom  prevailing  In  Los  Angeles 
county  as  to  the  form  of  mortgage  to  be  used. 
The  judgment  of  the  court  as  entered  was 
therefore  right. 
The  judgment  appealed  from  Is  affirmed. 

We  concur:    CONRET,  P.  J.;  SHAW,  J. 


GDSTAFSON  v.  WASSON,     (Civ.  2890.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  CaUfonia.    Jul;  3,  1919.) 

1.  Appeal  and  Ekbob   ®=»934(1)  —  Review 
— Pbesumption. 

Tliat  the  judgment  was  correct  must.  In 
the  absence  of  satisfactory  showing  to  the  con- 
trary, be  assumed  by  the  appellate  court 

2.  Appeal  and  Ebbob      ®=>757(1)— Bmefb— 
Settino  Out  Recobd. 

It  is  appellant's  opening  brief,  and  not  his 
closing  brief,  in  which,  under  Code  Civ.  Proc. 
i  953c,  should  be  set  out  the  portions  of  the 
record  desired  to  be  called  to  the  court's  at- 
tention. 

3.  Apfeai.  and  Ebbob      <S=>757(1)— Bbibfs— 
Refebences  to  Tbanscbipt. 

References  to  pages  of  the  transcript  do  not 
satisfy  requirement  of  Code  Civ.  Proc.  {  953c, 
that  the  portions  of  the  record  desired  to  be 
called  to  tiie  court's  attention  be  set  out  in  the 
briefs. 

Appeal  from  Superior  Court,  Sonoma  Ootin- 
ty ;  Thomas  C.  Denny,  Judge. 


Action  by  J.  G.  Gustafson  against  Louis 
Wnsson,  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  F.  Cowan  and  Carl  Barnard,  both  of 
Santa  Rosa,  for  appellant. 

E.  M.  Norton,  of  Healdsbnrg,  and  J.  R.  Lep- 
po,  of  Santa  Rosa,  for  respondent 

HAVEN,  J.  [1]  Defendant  appeals,  by  the 
alternative  method,  from  a  judgment  against 
him.  In  the  appellant's  opening  brief  it  is 
stated  that  in  the  action  the  plaintiff  claimed 
an  easement  to  the  flow  of  rainwaters  In  a 
certain  ditch  on  lands  of  the  defendant  and 
damages  caused  by  the  overflow  from  the 
ditch  on  the  lower  lands  of  the  plaintiff.  An 
extremely  condensed  summary  of  the  claims 
of  the  defendant  is  contained  in  the  opening 
brief,  and  a  stipulation  between  the  parties 
Is  set  forth  in  full.  This  stipulation  pro- 
vided for  the  continuance  of  the  trial ;  that, 
upon  performance  of  the  conditions  and 
agreements  of  the  stipulation  by  the  defend- 
ant the  plaintiff  by  proper  conveyance  should 
release  to  the  defendant  the  right  to  maintain 
the  ditch  mentioned  in  the  amended  com- 
plaint ;  that  the  defendant  should  pay  plain- 
tiff's costs,  including  a  surveyor's  charge; 
that  the  defendant  should  construct  a  new 
ditch  and  cause  the  easement  in  the  same  to 
be  conveyed  to  the  plaintiff,  failing  in  which 
the  defendant  was  to  reconstruct,  restore, 
and  reconvey  to  the  plaintiff  the  ditch  men- 
tioned in  the  amended  complaint;  that  the 
plaintiff  should  release  to  the  defendant  all 
claims  for  possible  damages;  and  that.  If 
the  defendant  should  fulfill  the  preceding 
terms  of  the  stipulation,  the  action  should  be 
dismissed ;  otherwise  that  the  plaintiff  should 
not  be  bound  by  any  of  the  stipulations  and 
might  proceed  to  trial  of  the  cause  in  the 
same  manner  as  if  the  stipulation  had  never 
been  made.  Following  the  stipulation  in  the 
appellant's  opening  brief  are  numerous  state- 
ments of  fact  referring  to  pages  of  the  re- 
porter's typewritten  transcript  From  the 
brief  it  appears  there  were  supplemental 
pleadings  of  some  sort,  tpit  from  nothing  con- 
tained In  the  brief  can  it  be  ascertained  what 
the.  original,  amended,  or  supplemental  plead- 
ings were.  The  statement  is  made  that  the 
court,  without  the  introduction  of  any  evi- 
dence and  without  any  proceedings  other 
than  certain  admissions  of  both  parties '  in 
open  court,  proceeded  to  enter  judgment. 
There  is  no  statement  in  the  brief  concern- 
ing the  admissions  which  were  made,  nor 
what  the  appellant's  claims  are  in  regard  to 
them.  The  opening  brief  wholly  fails  to  meet 
the  requirements  of  section  953c  of  the  Code 
of  Civil  Procedure  and  rule  8  of  the  Supreme 
Court  (176  Pac.  Ix).  Because  of  the  failure 
of  the  appellant's  opening  brief  to  show  those 
parts  of  the  record  upon  which  he  relied,  the 
argument  presented  in  the  brief  is  of  academ- 
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ic  interest  only.  The  appelant  failed  to 
show  error  on  the  part  o£  the  trial  court, 
withont  which  Bbowiog  the  judgment  must 
necessarily  be  afiRrmed.  "We  are  bound  to 
assume,  in  the  absence  of  satisfactory  show- 
ing to  the  contrary,  that  the  judgment  of  tt^e 
trial  court  was  correct"  Lutz  t.  Merchants' 
National  Bank  of  San  Diego,  177  Pac.  158, 
160.  .! 

The  respondent  rests  on  the  failure  of  the 
appellant  to  comply  with  section  963c  of  the 
Code  of  Civil  Procedure,  and  rule  8  of  the 
Supreme  Court,  and  in  his  brief  no  argument 
is  presented  upon  the  merits  of  the  cause. . 

[2]  In  the  appellant's  closing  brief  the  claim 
is  made  that  section  953c  of  the  Code  of  Clyil 
Procedure  does  not  expressly  require  that  the 
portions  of  the  record  referred  to  be  incor- 
porated In  the  opening  brief,  and  therefore 
It  is  stated  that  the  portions  of  the  record 
on  which  the  appellant  relies  are  printed  In 
the  closing  brief. 

The  rules  of  the  court  provide  for  the  ap- 
pellant to  file  an  opening  brief  to  be  answered 
by  the  respondent,  and  for  one  further  brief 
to  be  filed  by  the  appellant,  the  purpose  of 
which  is  to  enable  the  appellant  to  so.  answer 
new  matter  in  the  respondent's  brief.  If  it 
were  permissible  for  the  appellant  to  disclose 
a  part  only  of  his  case  in  his  opening  brief, 
and,  after  its  Insufficiency  had  be«i  pointed 
out  by  the  re^iwndent,  to  set  up  bis  entire 
case  in  his  closing  brief,  common  fairness 
would  require  that  the  respondent  be  per- 
mitted to  file  another  brief,  which  in  turn 
would  be  replied  to  by  the  appellant,  so  that 
five  or  perhaps  more  briefs  would  be  filed  in- 
stead of  the  necessary  three,  The  law  does 
not  permit  this  piecemeal  presentation  of  the 
appellant's  case.  It  is  a  familiar  rule  that 
appellate  courts  ordinarily  will  not  con^der 
new  points  made  in  the  appellant's  closing 
brief.  Wong  Ah  Sure  v.  Ty  Fook,  174  Pac. 
64,  65.  The  same  reasoning  applies  to  a  new 
record  presented  in  the  closing  brief..  It  Is 
to  inform  the  respondent  quite  as  much  as 
it  is  to  inform  the  court  that  the  statute  re- 
quires the  appellant  in  his  opening  brief ,  to 
set  up'the  parts  of  the  record  upon  which  he 
relies.  "The  purpose  of  the  statute  requiring 
the  matters  relied  upon  to  be  prlated  in  the 
brief  is  not  only  for  the  benefit  of  the  appel- 
late court,  but  also  for  the  benefit  of  the  re- 
spondent" Pasadena  Realty  Co.  v.  Clune.  .34 
Cal.  App.  33,  34,  166  Pac.  1025,  1026. 

[3}  The  matters  set  forth  in  the  closing 
brief  are  too  Incomplete  to  inform  the  court 
with  regard  to  the  relationship  of  the  find- 
ings and  judgment  to  the  pleadings  and  what 
In  the  appellant's  brief  are  designated  as 
"minor  stipulations."  "Numerous  references 
are  made  to  the  pages  of  the  transcript  filed, 
but  It  has  been  i^peatedly  held  that  the  ap- 
pellate courts  will  not  examine  the  tran- 
script documents  in  order  to  determine  wheth- 


.  er  there  is  merit  In  th6  Contentions  made  by 
the  appellant.  Many  opinions  of  this  court 
and  the  Supreme  Court  reiterate  the  rule. 
A  collection  of  the  cases  so  holding  will  be 
found  grouped  in  the  case  of  Parker  Bros.  r. 
Joos  et  al.,  171  Pac.  1085.  Not  having  prop- 
erly before  us  sufficient  of  the  record  to  iUus- 
,trate  the  various  contentions  made  on  behalf 
of  the  appellant,  we  are  compelled  to  hold 
that  no  error  is  shown  as  against  the  judg- 
ment." Borba  V.  De  MeUo,  172  Pac.  1113, 
/lill4; 

The  judgment  is  affirmed. 

■vfre   concur:     LANCTDON,   P.   J.;    BRIT- 
TAIN,  J. 


BOUSH  V.  EIRKMAN  et  al.    (Civ.  2845.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    July  8,  19194 

1.  R*FOKMATION    OF   iNSTBUMKBTrS        l8=»44   — 
ETIDENGB— AOMISBIBILITT. 

In  ^proceedings  to  revise  a  written  instru- 
ment, evidence  of  the  agreement's  purpose  and 
of  negotiations  leading  to  its  execution  h^d  ad- 
miasible. 

2.  CoNiVACTB   ^=>99(8)  —  Mistake  —  Evi- 

,    DENCE— Sun-moiKNCT. 

':  Conflicting  evidence  held  to  sustain  trial 
court's  finding  that  a  written  instrument  should 
be  refol'med  upon  ground  of  mutual  mistake,  al- 
though the  parties  to  the  contract  had  not-met 
imtil  they  executed  it 

3.  OUABANTT    «=9lOO  —  BnxS  AKD  NbTBS  — 
PATUENT— REmBUBSSIlBNT. 

..  Where  the  guarantor  of  a  note,  through  an 
indorsee  acting  as  his  agent  paid  the  face  value 
of  a  note  to  the  payee,  there  was  a  payment 
precluding  guarantor's  subsequent  recovery 
against  the  maker  by  means  of  suit  by  indorsee, 
in  view  of  contract  limiting  guarantor'R  right 
of  rrimbursement  to  selection  of  nursery  trees 
from  maker's  nuiseiy  at  a  stipulated  price. 

Appeal  from  Superior  Court  Fresno  Coun- 
ty;    H.  Z.  Austin,  Judge. 

Action  by  O.  V.  Ronsh  against  J.  A.  Kirk- 
man  and  others,  who  filed  a  cross-complaint 
against  B.  H.  Miller  and  another.  From  a 
Judgment  for  defendants,  plaintiff  and  crosth 
defendants  appeal.    Affirmed. 

Harris  &  Harris,  of  Fresno,  for  appellant 
Ronsh. 

Short  &  Sutherland,  of  Fresno,  for  respond- 
ents. 

WASTE,  P.  J.  Plaintiff  brought  this  ac- 
tion to  collect  a  note  for  $3,000  made  by  the 
defendants,  who  are  engaged  in  the  nursery 
business,  to  the  First  National  Bank  of  Sang- 
er, and  which  note  was  by  the  bank  assigned 
to  plaintiff.     Defendants,  answering,  admlt- 
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ted  the  execution  of  the  note,  and  alleged  that 
the  note,  as  dellyered,  contained  on  Its  back 
a  guaranty  of  payment  by  the  cross-defend- 
ants, E).  H.  MlUer  and  Herbert  Askln.  De- 
fendants deny  that  the  bank  sold,  assigned, 
or  delivered  the  note  to  plaintiff,  or  delivered 
the  same  to  any  other  person  than  MUler 
or  Askln,  deny  that  the  plaintlfC  owns  the 
note,  and  likewise  deny  that  the  note  Is  un- 
paid, alleging  that  it  has  been  fully  paid  by 
Miller  and  Askln. 

By  cross-compIalnt,  by  which  said  Miller 
and  Askin  are  made  cross-defendants,  the 
defendants  allege  the  making  of  an  agree- 
ment of  even  date  With  the  note,  between 
themselves  and  the  said  Miller  and  Askin. 
In  the  agreement,  which  Is  set  out  in  full, 
it  Is  recited  that  the  said  crosa-complalnanta 
are  in  need  of  certain  money  to  carry  on 
their  nursery  business;  that  said  defend- 
ants and  cross-complaints  will  obtain  $3,000 
for  that  purpose  from  the  First  National 
Bank  of  Sanger,  by  means  of  the  promis- 
sory note  in  litigation  here,  a  copy  of 
the  note,  together'  with  the  guaranty 
by  Miller  and  Askln,  being  set  up  in  the 
agreement;  that,  in  consideration  of  the 
guaranty  by  Miller  and  Askin,  defendants 
and  cross-complainants  agree  to  furnish  "free 
gratis"  to  Miller  and  Askin  2,000  trees  of  any 
variety  which  they  may  choose,  then  growing 
in  the  liursery  of  defendants  and  cross-com- 
plainants. In  the  event  the  nursery  people 
have  no  available  funds  with  which  to  dig 
and  properly  deliver  the  trees  to  Miller  and 
Askln,  the  agreement  continues,  Miller  and 
Askln '  are  to  advance  the  same.  £\irther- 
more.  In  case  the  latter  advance  any  money 
for  payment '  of  Interest  on  the  note,  they 
"shall,  at  their  option,  select  from  said  nur- 
sery stock  so  many  trees  as  may  he  equiv- 
alent to  the  amount  of  money  so  advanced 
by  them,  allowing"  the  nursery  people,  de- 
fendants and  cross-complainants,  20  cents 
per  tree  for  each  and  every  tree  selected  and 
taken  by  said  parties,  as  therein  provided. 
There  is  another  stipulation  to  the  effect 
that,  if  the  nursery  people  pay  the  note. 
Miller  and  Askln  shall  be  entitled  to 
receive,  and  shall  receive,  2,000  trees  only, 
and  shall  have  the  option  of  purchasing  more 
trees  for  their  personal  use  at  a  stipulated 
sum.  It  is  agreed  that,  if  MUler  and  Askln 
are  unable  to  accept  the  trees,  the  nursery 
people  may  continue  to  care  for  them  until 
sucli  time  as,  prior  to  August  1,  1916,  Miller 
and  Askin  pay  the  sum  of  $60  per  1,000  there- 
for. The  latter  are  also  given  the  right  on 
default  of  the  nursery  people,  to  enter  the 
premises  and  select  and  secure  the  trees  to 
which  they  may  be  entitled. 

After  setting  forth  the  contract,  the  cross- 
complainants  allege  that  it  was  the  agree- 
ment of  the  parties,  and  that  they  intended 
that  the  agreement  should  mean,  and  its  legal 
consequence?  be,  that  if  Miller  and  Askln 


should  advance- any  sums  of  money  for  the 
payment  of  the  interest  accrued,  or  the  prin- 
cipal of  the  note,  or  for  the  digging  and  deliv- 
ery of  the  trees,  they  "should  reimburse  them- 
selves for  such  pa:^ent  by  selecting  from  the 
nursery  stock  of  the  cross-complalnanta  so 
many  trees  as  should  be  equivalent  to  the 
amount  of  money  so  advanced  by  them,  at 
the  rate  of  20  cents  per  tree  for  each  and 
every  tree  selected  by  the  cross-defendants 
(Miller  and  Askin),  and  that  the  cross-de- 
fendants should  be  entitled  to  reimbursement 
for  moneys  so  advanced  in  the  manner  above 
stated,  and  In  no  other  manner;  •  •  •  that 
the  cross-defendants  should  reimburse  them- 
selves for  all  payments  made  to  the  First 
National  Bank  of  Sanger  on  account  of  the 
promissory  note,  described  In  the  agreement 
or  advanced  to  the  cross-complainants  as 
therein  provided,  only  by  the  selection  of  nur- 
sery stock  then  and  there  owned  by  the  cross- 
complainants  as  recited  In  the  agreonent; 
that  the  only  option,  or  choice,  intended  to 
be  given  to  the  cross-defendants  by  said 
agreement  was  the  option  to  select  the  va- 
rieties or  kinds  of  trees  to  be  taken";  that 
the  words  "at  their  option,"  hereinbefore 
quoted  in  referring  to  the  agreement  as  plead- 
ed, should  have  been  omitted  therefrom. 
The  answers  to  the  cross-complaint  do  not 
deny  the  execution  of  the  agreement  relative 
to  the  guarantee,  but  deny  the  alleged  mutual 
mistake. 

The  trial  court  reformed  the  contract  in 
accordance  with  the  prayer  of  the  cross-com- 
plaint. It  fo5s>d  that  the  note  was  executed 
and  delivered  to  the  bank,  bearing  the  in- 
dorsement and  guaranty  of  Miller  and  Askln, 
in  conformity  with  the  real  agreement  of 
the  parties;  further,  that  Miller  and  Askln 
paid  the  same  after  maturity,  and  thereupon 
became  entitled  to  select  trees  from  the  cross- 
complainants'  nursery  stock,  which  trees 
defendants  have  always  been  ready  to  and 
have  offered  to  deliver.  This  appeal  Is  by 
the  plaintiff  and  the  cross-defendants.  Miller 
and  Askln,  from  the  Judgment  entered  in  fa- 
vor of  the  defendants  In  accordance  with  the 
findings. 

[1,2]  Appellants  claim,  first,  that  the  ev- 
idence does  not  show  a  mutual  mistake.  "In 
revising  a  written  instrument,  the  court  may 
Inquire  what  the  Instrument  was  intended 
>to  mean,  and  what  were  Intended  to  be  its 
legal  consequences,  and  is  not  confined  to  the 
Inquiry  what  the  language  of  the  instrument 
was  intended  to  be."  Civ.  Code,  §  3401.  Evi- 
dence of  the  purpose  of  the  agreement,  and 
of  the  negotiations  leading  up  to  Its  execution, 
is  admissible  for  the  purpose  of  showing  what 
the  parties  Intended.  Owsley  v.  Matson, 
156  Cal.  401,  104  Pac.  9S3 ;  Horton  v.  Wiu- 
blgler,  175  Cal.  150,  165  Pac.  423.  From  the 
testimony  quoted  by  the  appellants  In  their 
opening  brief,  it  appears  that  respondents 
J.  Ij,  Klrkman  and  J.  A.  Kirkman,  W.  M. 
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Barr,  cashier  of  the  First  National  Bank  of  |  telling  plaintiff  where  the  note  was.  Plaintiff 
Sanger,  to  whom  the  parties  went  to  nego-  i  stated  he  would  do  so,  provided  Miller  ''would 
tiate  the  loan,  and  who  was  first  requested   guaranty  I   [plaintiff]  would  not  lose  any- 


to  draw  the  contract,  and  Monte  Klrkman 
atm  of  one  of  the  respondents,  each  testified 
that  the  contract  intended  hy  all  the  parties 
to  he  executed  was  the  contract  as  found 
and  reformed  by  the  court  In  oppodtion  to 
their  evidence,  we  find  only  the  testimony 
of  Mr.  Miller,  one  of  the  cros8-defendant& 
Hla  more  or  less  positive  denial  as  to  the 
intention  of  the  parties  raised  merely  a  con- 
tradiction in  the  evidence,  which  was  passed 
upon  hy  the  trial  court 

It  is  true,  as  argued  by  appellant  that  the 
evidence  making  out  the  mistake  to  the  satis- 
faction of  the  court  must  be  clear  and  con- 
vincing. "But  where  the  evidence  which 
tends  to  prove  fraud  or  mistake,  if  standing 
alone,  uncontradicted,  is  sufflclently  clear 
and  convincing,  we  cannot  reverse  the  Judg- 
ment on  the  ground  that  such  evidence  is  con- 
tradicted by  other  evidence,  because  the  right 
to  pass  upon  the  credibility  of  witnesses  is 
not  vested  in  this  court.  The  only  ^^uestion 
which  we  have  to  decide  In  respect  to  the 
sufficiency  of  the  evidence  is  whether  that 
which  tends  to  prove  the  alleged  fraud  or 
mistake,  if  standing  alone  without  contra- 
diction, would  make  out  a  prima  fade  case." 
De  Jamatt  v.  Cooper,  59  Cal.  703.  "Where 
the  very  issue  in  the  action  is  the  mutu- 
ality of  the  mistake,  the  trial  conrt  is  com- 
pelled to  decide  upon  conflicting  evidence; 
and  if  a  mere  denial  of  the  defendant  that  he 
was  mistaken  is  to  suffice,  it  must  result  in 
every  case  that  where  such  denial  is  made 
the  plaintiff  must  fall  of  relief.  Such,  *  *  * 
however,  is  not  the  law."  Home  &  Farm  Co. 
T.  Freltas,  153  Cal.  685^  96  Pac.  310. 

It  appears  that  at  no  time  prior  to  the 
execution  of  the  contract  were  all  the  par- 
ties thereto  together.  Appellant  asserts 
therefore,  that,  since  no  contract  was  made 
before  the  date  upon  which  the  parties  sign- 
ed the  written  contract,  there  could  have  been 
no  mistake,  as  claimed  by  defendants,  and, 
furthermore,  that  the  evidence  of  the  mutu- 
ality of  the  mistake  must  relate  to  the  time 
of  the  execution  of  the  instrument.  This 
contention  has  been  decided  adversely  to 
appellant  Sullivan  v.  Moorbead,  S9  CaL 
157.  33  Pac.  796. 

[S]  The  trial  court  found  that  the  plain- 
tiff, Rousb,  acted  as  the  agent  of  Miller  and 
Askln  for  the  purpose  of  paying  the  note. 
The  circumstances,  briefly,  under  which  the 
bank  was  paid,  were:  In  the  fall  of  1915, 
which  was  after  the  maturity  of  the  note  Mil- 
ler, one  of  the  guarantors  and  cross-defend- 
ants, asked  plaintiff  to  "buy  the  note  for  him," 


thing  on  it."  This  Miller  did,  and  plain- 
tiff went  to  the  First  National  Bank  of  Sang- 
er, and  gave  his  personal  ,check  for  $3,300 
to  the  bank,  and  recovered  the  note  which 
was  indorsed  on  the  back,  "Pay  to  the  order 
of  C.  V.  Roush  without  recourse  on  us.  First 
National  Bank  of  Sanger,  by  W.  D.  Mitchell, 
President."  Plaintiff  further  testified  that 
he  bought  the  note  at  the  request  of  Miller, 
and  that  the  latter  did  not  agree  to  repay, 
and  had  not  repaid,  the  money  he  paid  for  it. 
The  testimony  of  Roush  to  the  effect  that  he 
bought  the  note  "for"  Miller  and  "at  his  re- 
quest" is  uncontradicted,  and  stipports  the 
court's  finding  as  to  plaintiff's  agency. 

The  lower  court  found  that  the  hank  did 
not  sell  or  deliver  the  note  to  plaintiff,  and 
that  the  note  has  been  fully  paid  by  the  cross- 
defendants  Miller  and  Askln,  hy  and  through 
plaintiff,  as  their  agent  and  that  such  pay- 
ment was  made  in  conformity  with  the 
guaranty  and  contract  hereinbefore  set  out. 
Appellant's  contention  in  this  regard  is  that, 
even  under  the  agreement  as  reformed.  Mil- 
ler and  Askln  agreed  to  take  their  pay  in 
trees,  only,  if  they  paid  the  note;  that  they 
were  not  payors  or  makers  of  the  noite,  but 
were  merely  guarantors  of  performance  by 
the  respondents,  who  were  the  sole  makers; 
that  Miller  &nd  Askln  were  liable  on  their 
guaranty,  and  not  on  the  note;  that,  even 
though  plaintiff  was  agent  for  Miller,  the 
latter  had  the  right  to  buy  the  note  and  pro- 
ceed against  the  respondents  for  collection. 
We  do  follow  appellants  so  far.  The  con- 
tract was  not  between  the  hank  and  Miller 
and  Askln,  but  between  the  latter  and  re- 
spondents. The  question  of  liability  to  the 
bank  was  not  involved  in  the  agreement 
The  real  subject-matter  of  the  agreement 
was  what  should  be  done  in  the  event  Miller 
and  Askln  advanced  any  sums  of  money 
for  or  on  behalf  of  respondents,  for  the  pay- 
ment of  the  account  of  interest  which  might 
accrue  on  the  note,  principal  thereof,  or  the 
digging  and  delivery  of  the  trees. 

The  court,  having  found  that  the  money 
paid  to  the  First  National  Bank  of  Sanger 
by  plaintiff  for  the  note  was  paid  by  him  as 
the  agent  of  Miller,  one  of  the  parties  joint- 
ly liable  on  the  guaranty,  was  correct  in 
holding  that  the  transaction  amounted  to  a 
payment  under,  and  in  accordance  with,  the 
terms  of  the  reformed  contract. 

The  judgment  is  affirmed. 


We    concur : 
ABDS,  J. 


KERRIGAN,    J.;    RIOH- 
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PEMBERTON  r.  ABNT.    (Civ.  2908.) 

(District  Court  of  Appeal,  Second  District,  Di; 
vision  2,  Califcrnia.    June  28,  1919.) 

1.  Mdhicipai.    Cobpokatioks    <8=»661(2)    — 

CHABTEB   —    PUSNABY    CORTBOL    OyjEB    AlX 

Uses  ov  its  Stbebts. 
A  charter,   giving  a  city   "plenary  control 
over  all  uses  of  its  streets,"  authorized  a  traf- 
fic ordinance  regulating  the  manner  in  which 
vehicle  drivers  should  turn  street  comers. 

2.  MUNICIFAI,  COBPOBATIONS  ®=>592(1)— Reo- 
ULATION    OF    Use    of    STBEET8— ObDINASCES 

— ^Vauditt— Conflict  with  Statdtb. 
A  city  ordinance  requiring  vehicle  drivers 
to  turn  street  comers  as  near  the  rigbt-band 
curb  as  possible  is  not  invalid,  because  conflict- 
ing with  the  Motor  Vehicle  Act,  requiring  such 
vehicles  to  keep  to  the  right  of.  the  center  of 
intersecting  highways,  since  the  ordinance  mere- 
ly extends  the  statutory  regulation. 

3.  Tbial     ig=>256(12)  —  INSTBUOTIONS  — ;  Lan- 
OUAOE  OF  Statute — Requests. 

An  instruction  that  an  automobile .  driver, 
desiring  to  change  his  course,  must  first  sed 
that  there  is  sufficient  space,  etc.,  in  substan- 
tially the  language  of  Motor  Yehide  Act,  { 
20,  subd.  (j),  held  not  error,  in  absence  of  a 
request  ,to  interpret  the  statutory  language. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frederick  W.  Houser,  Judge. 

Action  by  Amy  Pemberton  against  Edward 
Amy.  Judgmmt  for  plaintiff,  and  defendr 
ant  appeals.    AiDnned. 

Phil  M.  Swaffield  and  Roland  G.  Swaflleld, 
both  of  Long  Beach,  for  appellant 

Charles  W.  Fourl  and  Ingle  Carpenter, 
both  of  Los  Angeles,  for  respondent. 

SLOANB,  J.  In  this  appeal,  which  In- 
volves an  automobile  accident,  we  are  satis- 
fled  that  there  can  be  no  Justlflcation  for  set- 
ting aside  the  verdict  and  reversing  the  judg- 
ment on  the  ground  of  insufficiency  of  the  evi- 
dence. The  testimony  was  conflicting,  but,  if 
the  Jury  believed  the  story  as  told  by  plain- 
tiff and  her  witnesses.  It  was  Justified  in  find- 
ing both  that  defendant  was  guilty  of  negli- 
gence and  that  plaintiff  was  not  guilty  of 
contributory  negligence,  particularly  if  the 
traffic  ordinance  of  the  city  of  Long  Beach 
and  the  Instructions  relating  thereto  were 
properly  submitted  to  the  Jury's  considera- 
tion. The  only  question  requiring  examina- 
tion arises  npon  the  admission  and  submis- 
sion of  the  ordinance  and  Instructions  over 
defendant's  objections. 

The  Injury  complained  of  occurred  In  the 
dty  of  Long  Beach,  and  was  occasioned  by 
the  defendant,  in  the  nighttime,  driving  his 
automobne  to  the  right,  around  a  corner,  in- 
to an  Intersecting  street,  and  running  upon 


the  plaintiff  on  the  crosswalk  of  the  street  In- 
to which  defendant  tnraed,  at  a  point  near 
the  center  of  the  crossing.  The  court  admit- 
ted In  evidence  that  portion  of  the  traffic  or- 
dinance of  the  dty  of  Long  Beach  which  pro- 
vides as  follows: 

"The  driver  of  any  vebide,  in  turning  to  the 
right  from  one  street  to  another,  shall  trim 
the  comer  as  near  the  right-hand  curb  aa  po»- 
sible." 

Id  connection  therewith  |the  court  gave  the 
following  instruction  to  the  Jury: 

"The  court  instructs  the  jury  that  the  viola- 
tion of  a  dty  ordinance  of  itself  constitutes 
negligence,  and  if  such  violation  proximately 
contributed  to  the  injury  complained  of,  it  war- 
rants a  recdvery  for  plaintiff,  unless  you  fur- 
ther find  plaintiff  guilty  of  contributory  negli- 
gence; and' if  in  this  case  you  find  that  the 
defendant  did  turn  his  automobile  to  the  right 
iiom  Third  street  into  said  Atlantic  avenue  in 
the  dty  of  Long  Beach,  and  did  not  turn  his 
automobile  as  near  the  right-hand  curb  as 
possible,  and  that  said  negligence  proximately 
caused  the  injury  complained  of,  then  yon  must 
.find  for  the  plaintiff,  unless  you  should  further 
find  that  plaintiff  was  guilty  of  contributory 
negligence,  in  which  event  you  will  find  for  the 
defendant" 

Appellant  assigns  as  error  the  admission 
In.  evidence  of  this  ordinance  and  the  giving 
of  the  Instruction  predicated  thereon. 

[1,2]  It  Is  contended  that  the  ordinance 
^'-question  had  been  superseded  by  the  state 
law  known  as  the  Motor  Vehicle  Act  (St 
1913,  p.  647, 1  20,  subd.  [g]),  and  whldi  covers 
;the  act  of  driving  to  the  right  around  a  cor- 
.ner  from  one  street  to  another,  In  the  follow- 
ing language: 

"All  vehicles  approaching  an  intersection  of 
a  •  ♦  •  highway,  with  the  intention  of 
turning  thereat,  shall  in  turning  to  the  right 
keep  to  the  right  of  the  center  of  audi  inter- 
section." 

If  appellant  Is  correct  In  Ids  contention 
that  the  dty  ordinance  is  in  conflict  with  this 
provision  of  the  state  law,  and  that  the  state 
law  controls,  we  think  It  clear  that  the  ad- 
mission of  the  evidence  and  giving  of  the  In- 
struction complained  of  would  be  prejudicial 
.error.  Under  the  state  of  the  evidence  the 
•Jury  mljght  well  have  reached  the  conclusion 
that  the  defendant  had  made  the  turn  to  the 
right  of  the  center  of  the  intersectlou,  but 
that  he  had  not  made  the  turn  as  near  the 
right-hand  curb  as  he  might  have  done. 

The  city'  of  Long  Beach  Is  operating  under 
a  freeholders'  charter,  which  gives  It  "ple- 
nary control  over  all  uses  of  its  streets."  This 
language  is  broad  enough  to  Indude  the  regu- 
lation of  traffic  thereon  as  to  the  manner  of 
their  use.  We  do  not  think  there  Is  anything 
In  the  context  to  limit  the  power  to  a  deter- 
mination of  merely  the  kind  or  nature  of  the 
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use,  as  appeUant  contends.    The  ordinance  t  ditlons  In  tbe  present  case  are  fhe  same  in 


in  question  was  one  which  the  city  bad  power 
to  enact  under  its  charter,  and  unless  it  is  in 
conflict  with  the  state  law  on  the  same  sab- 
Ject,  or  superseded  by  it,  was  properly  pre- 
sented  to  tbe  jury  in  this  case.  The  question 
as  to  tbe  right  of  a  municipality  under  a  free- 
holders' charter  to  regulate  street  trafiBc  as 
a  purely  "municipal  affair"  lias  not  yet  been 
specifically  decided  by  the  Supreme  Court.  It 
is  not,  however,  necessary  in  this  case  to  de- 
termine whether  fbe  statute  or  tbe  ordinance 
controls,  in  the  event  of  conflict,  for  tbe  rea- 
son that  under  the  rule  laid  down  in  Ex  parte 
Cnowden,  12  Cal.  App.  521,  107  Pac.  724,  Ex 
parte  Hoffman,  155  CaL  114,  99  Pac.  517,  132 
Am.  St.  Rep.  75,  Stann  v.  Scott,  28  Cal.  App. 
Dec.  171,  and  by  tbe  Supreme  Court  in  an 
opinion  Just  banded  down,  afiSrming  the  deci- 
sion last  dted  (182  Pac.  281),  there  is  no  nec- 
essary conflict  arising  from  the  mere  fact 
that  tbe  municipal  ordinance  has  added  fur- 
ther and  more  exacting  conditions  than  are 
prescribed  by  tbe  state  law.  In  afBrmlng  the 
decision  of  this  court  in  Mann  v.  Scott,  supra, 
the  Supreme  Court  says: 

"Where  the  Legislature  has  assumed  to  rev- 
ulate  a  given  course  of  conduct  by  prohibitory 
enactments,  a  municipality  with  subordinate 
power  to  act  in  tbe  matter  may  make  such 
new  and  additional  regulations  in  aid  and  fur- 
therance of  tbe  purpose  of  the  general  law  as 
may  seem  fit  and  appropriate  to  the  necessities 
of  the  particular  locality,  and  which  are  not 
in  themselves  unreasonable.  *  *  *  In  other 
words,  we  believe  that  by  extending  the  oper- 
ation of  the  act  in  terms  to  the  trafSc  npon  city 
streets,  the  Legislature  did  no  more  than  to  pre- 
scribe obviously  necessary  safeguards  for  travel 
upon  such  streets,  viewed  as  part  of  the  pub- 
lic highways  of  the  state,  in  which 'all  of  the 
people  of  tbe  state  are  essentially  interested, 
and  that  it  did  not  thereby  intend  to  prohibit 
the  enactment  of  such  new  and  additional  police 
regulations  in  furtherance  of  the  purpose  of 
the  act  as  might  appear  reasonable  and  proper 
in  a  given  locality." 

The  case  of  Mann  v.  Scott,  supra,  involved 
tbe  provisions  of  tbe  state  law  requiring  that 
the  driver  of  an  automobile  when  passing  a 
street  car  shall  operate  his  automobile  "with 
doe  care  and  caution  so  that  tbe  safety  of  pas- 
sengers alighting  from  or  boarding  such  car 
shall  l>e  protected,  and  for  that  purpose  said 
vehicle  shall  be  brought  to  a  full  stop  if 
•  •  •  necessary  to  attain  the  object."  St. 
1913,  p.  648,  §  20,  subd.  (t).  Tbe  dty  ordi- 
nance there  in  question  requires  that  the 
driver  of  an  automobile  must  in  all  instances 
atop  to  enable  passengers  to  safely  alight  from 
or  board  a  street  car,  before  passing  the 
same.  It  does  not  attonpt  to  minimize  tbe 
protection  which  tbe  state  law  prescribes, 
but  simply  extends  and  enlarges  it.   The  con- 


principle;  tbe  city  ordinance  requiring,  not 
only  tbe  precaution  prescribed  by  tbe  state 
law,  of  turning  to  tbe  right  Of  the  center  of 
tbe  street  intersection,  but,  further,  tliat  tbe 
turn  Shan  be  made  as  near  as  possible  to  tbe 
curb  line  of  tbe  street  We  fail  to  see  the 
force  of  tbe  distinction  between  tbe  two  cases 
which  counsel  for  appellant  attempts  to 
point  out.  In  both  instances  the  dty  ordi- 
nance Increases  the  limitation  placed  by  the 
state  upon  tbe  driver's  freedom  of  discretion 
in  handling  bis  machine.  At  any  rate,  such 
a  variance  as  appears  in  the  two  laws  in- 
volved in  this  case  is  upheld  under  tbe  af- 
firming opinion  of  tbe  Supreme  Conrt  as 
quoted.  We  thinic  the  cases  dted  are  au- 
thority for  holding  that  tbe  statute  and  ordi- 
nance involved  here  are  not  in  conflict. 

[3]  Appellant  has  also  taken  exception  to 
tbe  action  ol  tbe  trial  court  in  giving  an  in- 
struction substantially  in  tbe  language  of 
subdivision  (J)  of  section  20  of  the  Motor  Ve 
hide  Act  of  1913  (Stats.  1913,  p.  648),  instruct 
Ing  tbe  Jury  that  the  statute  law  of  the  stati 
requires  the  driver  of  an  automobile  before 
changing  his  course  "to  first  see  that  then, 
is  suffldent  space  for  such  movem«it  to  bf 
made  in  safety."  The  language  marked  at 
quoted  is  tbe  part  of  tbe  instruction  com 
plained  of.  Appellant  urges  that  the  Instruc- 
tion goes  beyond  prescribing  the  degree  ol 
diligence  to  be  used  In  looking  for  or  investi- 
gating conditions,  and  makes  the  party  re- 
sponsible for  actually  visualizing  the  situa- 
tion as  it  exists,  before  attempting  to  make  a 
turn  in  the  street.  Tbe  answer  is  that  tbe 
instruction  follows  tbe  language  of  the  stat- 
ute in  this  respect,  and  there  was  no  error  in 
giving  the  Instruction  in  the  words  of  tbe  law 
itself.  Wirtbman  v.  Isenstein,  28  Cal.  App. 
Dec.  465  ;i  Mt.  OUve  &  S.  Coal  Go.  v.  Rade- 
macher,  190  III.  538,  60  M.  E.  888.  If  tbe 
terms  of  the  statute  are  ambiguous,  and  open 
to  conflicting  constructions,  appellant  might 
have  asked  the  court  to  interpret  it  to  the 
jury.  But  we  do  not  understand  that  coun- 
sel base  tbdr  objection  on  tbe  ground  of  un- 
certainty as  to  the  meaning  of  tbe  words 
used.  They  insist  that  tbe  meaning  is  all  too 
apparent.  We  are  not  attempting  to  pass  up- 
on that  point,  but  are  satisfied  that,  in  tbe 
absence  of  any  request  by  appellant  for  an 
Interpretation  of  tbe  words  as  used  in  the 
legislative  enactment,  there  was  no  error  in 
Incorporating  the  precise  words  of  the  stat- 
ute in  the  instruction. 

Judgment  affirmed. 


We  Concur: 
AS,  J. 


FINLAYSON,  P.  X;   THOM- 


>  Rehearliix  granted  b7  Supreme  Court; 
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RANDOLPH  et  aL  v.  HUNT. 
(Civ.  1938;    Sac.  2T73.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    June  26,  1919.     On   Rehearing  in 
Supreme  Court,  in  Bank,  Aug.  21, 1919.) 

1.  HlOHWATS  «=9l77— AtTTOMOBIUSS— SPBBD— 

Statute. 
Under  St  1915,  pp.  406,  409,  §§  20,  22,  au- 
tomobiles  must   be   driven   on   highways   in   a 
prudent  manner,  at  a  reasonable  speed  not  ex- 
ceeding 30  miles  per  hour. 

2.  RiOHWATS  «=»184(3)  —  Atttomobiu:  Acci- 
dent—Sufficiency OF  Evidence. 

Evidence  that  defendant's  automobile,  while 
running  at  a  high  rate  of  speed  on  a  highway, 
overtook  and  killed  a  pedestrian,  etc.,  made  the 
driver's  negligence  a  jury  question. 

3.  HlQHWATS    «=3l84(2)— AUTOKOBILE    ACCI- 
DENT—BUBDEN  OF  Pkoof. 

Where  a  defendant's  automobile  overtook 
and  killed  a  pedestrian  on  a  highway,  defendant 
has  the  burden  of  proving  deceased  was  guilty 
of  contributory  negligence. 


4.  Appeal    and    Ebbob    i3=»999(3)  —  Nboli- 

GENCE  ©=136(9)— JUBT  QUESTION— CONOLU- 
BIVENESS  OF  FiNDINO. 

Where  reasonable  minds  may  draw  differeiit^  13, 
conclusions  on  the  question  of  negligence,  the 
issue  is  for  the  jury  and  its  finding  conclusive. 


5.  Highways  <3=»184(3)  —  Automobile  Acci- 
dent—Jury  Question. 

Evidence  regarding  circumstances  under 
which  an  automobile,  traveling  at  high  speed 
on  a  highway,  ran  down  a  pedestrian,  held  to 
make  the  pedestrian's  contributory  negligence  a 
jury  question,  although  he  was  on  left-hand  side 
of  road. 

6.  Highways   <S=>184(1) —Automobile  Acci- 
dent—Complaint. 

A  complaint  that  an  automobile,  owned  and 
occupied  by  defendant,  ran  down  a  pedestrian 
on  a  highway,  is  not  fatally  defective,  in  absence 
of  a  special  demurrer  for  uncertainty,  for  fail- 
ure to  allege  that  defendant  was  either  driving 
the  car,  or  retained  control  of  its  operation, 
especially  where  complaint  was  regarded  as  suffi- 
cient upon  trial  and  such  issue  was  raised  by 
answer. 

7.  MA8TEB  AND  Sebvant  (3=»330(1)— Pbbsump- 
tions— Use  of  Automobile. 

An  automobile  is  presumably  operated  for 
the  owner's  benefit. 

8.  Masteb  and  Sebvant  ©=>330(3)— Automo- 
bile Accident— Sufficiency  of  Evidence. 

The  presumption  that  an  automobile  was 
being  operated  for  owner's  benefit,  although  op- 
posed by  testimony  that  owner  had  loaned  the 
car  to  the  person  who  was  driving  it  whon  a 
pedestrian'  on  a  highway  was  injured,  held  to 
warrant  a  jury  finding  in  favor  of  presumption 
and  against  testimony. 


9.  Highways  «s»183— Automobhx  Acoidkiit 
— Duty  of  Owneb. 

An  automobile  owner  who  lends  his  machine 
to  another,  but  becomes  a  passenger  in  it,  must, 
if  possible,  prevent  the  driver  from  operating 
the  machine  in  a  reckless  manner. 

10.  Appeal  and  Ebbob  4=91066  —  Habmlebs 
Ebbob— I  nstbucttons. 

An  abstractly  erroneous  instruction  may  be 
harmless  when  applied  to  the  particular  facts. 

11.  Appeal  and  Ebbob  9=31066- Habmuess 
Ebbob— Inbtbuctions. 

Instruction  that  defendant  automobile  own- 
er was  liable  for  the  negligent  running  down  of 
a  pedestrian  on  a  highway,  if  he  had  not  parted 
with  right  to  control  machine's  operation,  does 
not  constitute  reversible  error,  because  implying 
that  the  right,  instead  of  exercise,  of  control 
was  vital  question,  where  there  was  no  evidence 
that  defendant  attempted  to  exercise  any  control 
over  driver. 

12.  Tbial  ®=3l87(l)— iNnmucTiOR— C^dibil- 
ITY  OF  Witness. 

In  an  automobile  accident  case,  an  instrnc- 
tion  that  presumption  the  car  was  being  used 
for  owner's  benefit  is  not  destroyed  by  testimony 
that  the  car  had  been  loaned  to  the  driver  un- 
less such  testimony  is  believed  by  the  jury,  etc., 
held  not  to  erroneously  assume  the  testimony 
mentioned  was  false. 


:.  Tbial  «=»296(3)  —  Inbtbuctions  —  Con- 
struction with  Othsb  Inbtbuctions. 
In  an  automobile  accident  case  an  instruc- 
tion that  defendant  automobile  owner's  failure 
to  control  the  machine's  operation,  if  he  had  a 
right  to  do  so,  did  not  relieve  him  from  liabil- 
ity, held  not  erroneous,  in  view  of  other  instruc- 
tions and  evidence  that  defendant  did  not  ex- 
ercise  control  although  be  had  the  opportunity 
of  doing  so. 

14.  Negligence  ®=372— Contbibutobt  Neg- 
ligence—Acts IN  E^MSBOENCY. 
An  instructioB  that  if  deceased,  who  was 
struck  by  an  automobile,  was  suddenly  put  in 
peril  by  defendant's  fault,  he  might  be  excused 
for  omitting  some  precautions  or  making  an  un- 
wise choice,  and  running  directly  into  danger 
while  bewildered,  held  cotttct. 

IB.  Trial  ®=»295(6) —Inbtbuctions  — Con- 
struing Charge  as  a  Whole. 
In  an  automobile  accident  case  an  instruc- 
tion that  plaintiff  could  not  recover  unless  the 
automobile  driver  bad  been  employed  by  defend- 
ant automobile  owner,  held  not  reversible  error, 
when  charge  was  considered  aa  a  whole,  because 
conflicting  with  other  instructions  allowing  re- 
covery if  defendant  did  not  attempt  to  restrain 
the  reckless  driving. 

Appeal  from  Superior  Court,  Tolo  County; 
W.  A.  Anderson,  Judge. 

Action  by  Carrie  Belle  Randolph  and  oth- 
ers, by  Carrie  Belle  Randolph,  their  guardian 
ad  litem,  against  Alvis  O.  Hunt.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 


£=9Kor  other  cues  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indazw 
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John  S.  Partridge,  of  San  Francisco,  and 
Elmer  W.  Arinfield  and  Arthur  B.  Eddy,  both 
of  Woodland,  for  appellant. 

Arthur  0.  Huston  and  Harry  L.  Huaton, 
both  of  Woodland,  for  respondents. 

BURNETT,  J.  There  Is  substantial  eyl- 
dence  justifying  the  following  statement  of 
the  facts  as  made  in  the  brief  of  respondents: 
The  rleceased,  Samuel  T.  Randolph  accompa- 
nied by  his  son,  Ansel  Randolph,  was  driv- 
ing a  cow  south  on  the  state  highway  lead- 
ing from  Woodland  to  Davis,  In  Yolo  county. 
The  country  Is  level  and  the  view  unobstruct- 
ed. The  two  Randolphs  were  in  a  buggy, 
and,  because  of  the  difficulty  in  thus  driving 
the  cow,  the  deceased  left  the  vehicle  and 
proceeded  down  the  highway  on  foot,  the  son 
following  immediately  behind  in  the  buggy. 
After  going  a  short  distance,  an  automobile 
bom  was  sounded,  and  a  machine  came  along 
and  passed  them  without  accident,  the  buggy 
being  on  the  right-hand  side  of  the  road, 
looking  south,  the  cow  on  the  right-hand  side 
of  the  paved  portion  of  the  highway,  and  the 
deceased,  Randolph,  on  the  extreme  east  side 
of  the  road.  This  car  did  not  belong  to  the 
defendant.  After  It  passed,  the  elder  Ran- 
dolph started  from  the  east  side  of  the  road 
toward  the  cow  on  the  other  side  to  contln- 
ne  driving  her  south.  As  he  reached  the 
left-hand  portion  of  the  paved  highway,  an 
automobile  owned  by  the  defendant,  travel- 
ing at  a  high  rate  of  speed,  estimated  to  be 
not  less  than  40  miles  per  hour,  passed  the 
buggy  In  which  young  Randolph  was  sitting, 
and  which  was  following  along  behind  the 
cow  and  the  elder  Randolph.  As  it  passed 
the  buggy,  an  occupant  of  the  automobile 
sounded  an  alarm  by  calling  to  Mr.  Ran- 
dolph, who  was  standing  on  the  road  facing 
south.  Mr.  Randolph,  hearing  the  machine, 
possibly  became  confused;  in  any  event,  he 
Jumped  from  the  paved  portion  of  the  road 
easterly,  supposing  probably,  that  the  auto- 
mobile would  pass  down  the  pavement  and 
between  him  and  the  cow.  Almost  simul- 
taneously the  automobile  struck  the  deceas- 
ed, throwing  his  body  34  feet  from  the  point 
of  contact  with  the  machine.  The  automo- 
bile turned  to  the  left  with  both  brakes  lock- 
ed and  continued  between  the  paved  portion 
and  the  highway  for  a  distance  of  10  posts, 
or  about  80  feet.  After  passing  10  posts 
it  collided  with  the  fence  bordering  the  high- 
way, cutting  4  posts  squarely  in  two  and 
almost  cutting  the  fifth  one.  It  then  travel- 
ed a  distance  of  35  posts,  or  about  230  feet, 
before  it  stopped,  thus  clearly  Indicating  its 
great  rate  of  speed  at  the  time  of  the  acci- 
dent. Mr.  Randolph  lived  about  two  weeks, 
dying  on  the  20th  of  April,  and  he  left  a  sur- 
viving widow  and  10  children,  who  are  all 
respondents  herein. 

The  foregoing  facts  reveal  a  case  of  negli- 
gence on  the  part  of  the  driver  of  the  auto- 


mobile, which  may  be  said  to  be  the  proxi- 
mate cause  of  the  death  of  Mr.  Randolph. 

[1,2]  The  duty  of  a  driver  of  an  automo- 
bile in  relation  to  the  rights  of  others  travel- 
ing upon  the  highway  Is  set  forth  in  sections 
20  and  22  of  the  statutes  of  1015,  p.  397,  and 
it  Is  sufficient  to  say  that  they  require  that 
he  shall  drive  the  car  in  a  careful  and  pru- 
dent manner,  and  at  a  rate  of  speed  not 
greater  than  is  reasonable  and  pr<^)er,  and 
under  no  circumstances  to  exceed  30  miles 
per  bonr.  In  a  case  somewhat  similar  to 
this,  the  Supreme  Court  in  Raymond  v.  Hill, 
168  CaL  475,  143  Pac.  748,  construing  the 
rule  of  reasonable  precaution  which  the  law 
enjoins,  declared  that  it  includes  "the  ne- 
cessity of  making  certain  that  foot  passen- 
gers are  aware  of  the  rearward  approadi 
of  the  vehicle,  that  the  vehlde  Itself  is  at 
such  a  distance  from  the  pedestrian  as 
to  avoid  running  over  him  In  tala  sndden 
panic  from  sorprise  at  knowledge  of  its 
unexpected  approach,  and,  finally,  that  the 
vehicle  is  under  such  control  as  that  it  may 
be  stopped  promptly."  The  testimony  of  the 
witnesses  for  plaintiffs  shows  that  none  of 
these  conditions  was  observed  by  the  driver, 
and  hence  that  he  violated  a  duty  he  owed 
to  the  deceased  and  was  chargeable  with  ac- 
tionable negligence. 

[3-S]  Nor  can  it  be  maintained  that  the 
only  rational  inference  is  that  deceased  was 
guilty  of  contributory  negligence.  The  bur- 
den, of  course,  was  upon  defendant  to  estab- 
lish this  defense.  Where  reasonable  minds 
might  draw  different  conclusions  upon  the 
question  of  negligence,  the  question  is  for  the 
Jury  and  its  finding  is  conclusive.  Zibbell  v. 
Southern  Pacific  Co.,  160  Cal.  287.  116  Pac. 
518.  The  argument  of  appellant  is  based 
largely  upon  the  assumption  that  the  testi- 
mony of  his  witnesses  is  true  and  should 
have  been  accepted  by  tlie  Jury.  His  wit- 
nesses do  Indeed  make  a  strong  showing  in 
favor  of  the  contention  that  the  only  negli- 
gence in  the  case  was  that  of  the  deceased, 
but  a  very  different  aspect  is  presented  by 
the  evidence  of  the  plaintiffs,  and  we  think 
it  cannot  be  doubted  that  there  is  ground  up- 
on both  of  these  questions  for  a  rational  in- 
ference adverse  to  appellant. 

It  may  be  added  that  the  claim  of  contrib- 
utory negligence  by  reason  of  the  fact  that 
deceased  was  on  the  east  side  of  the  high- 
way is,  In  our  judgment,  without  merit.  It 
is,  of  course,  true  that  a  pedestrian  has  the 
right  to  use  all  parts  of  a  road  or  street,  be- 
ing chargeable  with  the  exercise  of  a  reason- 
able degree  of  care,  to  be  determined  under 
all  tlie  circumstances  of  the  case.  In  the 
Raymond  Case  it  is  said: 

"It  was  legally  permissible  for  the  defendant 
to  use  the  easterly  or  left-hand  ilde  of  the  high- 
way as  he  undertook  to  use  it,  and  no  negli- 
gence could  be  predicated  merely  upon  such  use, 
it  appearing  that  the  roadway   was  of  ample 
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width  to  permit  tliat  me  with  s&fety  to  pedestri- 
ans and  a  clear  passage  to  approacliiiig  velU- 
des." 

See,  also,  Stohlman  t.  Martin,  28  Cal.  App. 
338,  152  Pac.  319.  Herein  tliere  was  a  rea- 
sonable excuse  for  the  presence  of  deceased 
on  the  east  side ;  It  Is  a  fair  inference  that 
the  traveled  portion  of  the  road  was  clear; 
tha^t  there  was  ample  room  for  the  appellant 
to  pass  without  endangering  or  Injuring  any- 
one ;  that  the  driver  did  not  sound  the  horn 
or  give  any  yvamlng  of  his  approach  until  he 
passed  the  buggy;  that  deceased  was  not 
aware  of  bis  approach  until  the  machine  was 
virtually  upon  him ;  and  that,  under  the 
stress  of  sudden  peril,  he  was  excusable  for 
Jumping  as  he  did  to  escape  the  danger. 
Blaekwell  t.  Henwlck,  21  Cal.  App.  131,  181 
Pac.  94. 

The  case  seems  to  have  been  tried  with 
care,  the  fullest  opportunity  was  given  to 
both  XHirties  to  support  and  vindicate  their 
contentions,  and  no  complaint  is  made  of  any 
ruling  of  the  court  as  to  the  admissibility  of 
evidence.  Appellant  does,  however,  assail 
tlie  action  of  the  court  in  overruling  the  de- 
murrer to  the  complaint  and  in  giving  cer- 
tain instructions  to  the  Jury.  And  these  con- 
siderations win  receive  our  attention. 

[6]  The  complaint  alleged: 

"That  on  or  about  the  7th  day  of  April,  1916, 
while  the  said  Samuel  T.  Randolph  was  driving 
a  cow  on  the  public  highway  in  the  said  county 
of  Tolo,  assisted  by  his  son,  Ansel  Randolph,  a 
plaintiff  herein,  who  was  at  said  time  in  a  bug- 
gy drawn  by  a  horse,  an  automobile  owned  and 
occupied  by  the  defendant  herein  was,  at  said 
time,  ao  carelessly  and  negligently  driven  on 
said  public  highway  that  it  collided  with  the 
said  Samuel  T.  Randolph,  inflicting  injuries 
w^bich  resulted  in  his  death  on  the  20th  day  of 
April,  1916;  that  said  automobile  so  owned 
and  occupied  by  the  said  defendant  was  not 
driven  in  a  careful  manner,  with  due  regard  for 
the  safety  and  convenience  of  pedestrians  and 
of  all  otlier  vehicles  or  traffic  upon  said  high- 
way ;  that  the  same  was  not  at  said  time  oper- 
ated or  driven  in  a  careful  or  prudent  manner 
and  at  a  rate  of  speed  that  was  reasonable  and 
proper,  having  regard  to  the  traffic  and  use  of 
the  said  highway ;  that  at  said  time  said  auto- 
mobile was  operated  and  driven  at  such  a  rate 
of  speed  as  to  endanger  the  life  and  limb  of  the 
said  Randolph  ;  that  by  reason  of  the  said  neg- 
ligence and  carelessness  of  the  said  defendant 
in  so  operating  and  driving  the  said  automobile 
the  same  collided  with  the  said  Randolph  as 
aforesaid,  inflicting  injuries  causing  his  death ; 
that  the  death  of  the  said  Randolph  was  due 
to  the  negligence  and  carelessness  of  said  de- 
fendant herein,  as  aforesaid." 


There  was  no  special  demurrer  to  the  com- 
plaint, but  the  contention  of  appellant  is  that 
a  cause  of  action  was  not  stated  for  the  rea- 
son that  th«  complaint  does  not  allege  that 
the  automobile  was  operated  by  the  defend- 
ant.   The  gravamen  of  the  charge  consists, 


manifestly,  In  the  speed  and  recklessniess 
with  which  the  machine  was  mn.  A  materi- 
al fact,  therefore,  was  the  responsibility  ot 
appellant  for  this  want  of  care  in  the  opera- 
tion of  the  machine.  Appellant,  to  be  liable 
for  the  consequences  of  this  misconduct,  must 
have  been  driving  either  personally,  or 
through  his  agent,  or  must  have  had  the 
right  to  direct  and  control  the  movements  of 
the  machine..  Hence  it  is  claimed  that  there 
should  have  been  aA  express  averment  to  that 
effect,  and  that  it  was  not  sufficient  to  aver 
that  appellant  was  the  owner  and  occupant 
of  the  automobile.  Bat  the  most  that  can 
be  said  Is  that  there  Is  a  defective  allegation 
of  appellant's  connection  with  the  driving  of 
the  car.  It  does  appear  indirectly,  rather  by 
way  of  recital,  It  Is  true,  that  defendant  op- 
erated and  drove  the  car.  This  was  sufflcient 
in  the  absence  of  a  demurrer  for  uncertainty. 
Moreover,  the  issue  was  directly  tendered  by 
the  answer  in  the  following  averment:  "But 
in  that  behalf  this  defendant  alleges  that  the 
said  automobile  was  not  in  the  possession  or 
control  of  this-  defendant  but  was  at  said 
time  in  the  possession  and  control  of  one 
Evans  Triggs."  It  may  be  added  that  no  ob- 
jection was  offered  to  the  introductiou  of  evi- 
dence, and  the  complaint  was  treated  at  the 
trial. as  though  It  were  sufficient  It  Is  quite 
apparent,  therefore,  that  appellant  suffered 
no  prejudice  by  reason  of  said  defect.  If  we 
admit  that  It  existed.  The  <iuestlon  is  thor- 
oughly considered  in  Slaughter,  Adm'r,  etc^ 
V.  Goldberg,  Bowen  &  Co.,  26  Cal.  App.  318, 
147  Pac.  90,  and  Boyle  v.  Coast  Imp.  Co.,  27 
Cal.  App.  714,  161  Pac.  25,  and  each  is  deci- 
sive of  the  controversy  here. 

[7,  8]  One  of  the  important  points  in  the 
case  is  whether  there  was  In  fact  suflJcient 
evidence  to  hold  appellant  responsible  for 
the  acts  of  the  colored  man,  Triggs,  in  driv- 
ing the  car.  We  have  already  called  atten- 
tion to  the  averment  of  the  answer  In  that 
respect,  and  we  may  state  that  the  driver, 
appellant  and  his  son  all  testified  substan- 
tially that  Triggs  l)orrowed  the  car  to  go  to 
Sacramento  In  quest  of  employment,  and 
that  he  Invited  appellant  to  go  along  to  rec- 
ommend him  at  a  certain  garage  In  said  city. 
But,  notwithstanding  this-  testimony,  re- 
spondents contend  that  there  are  two  theo- 
ries, upon  either  of  which  the  verdict  of  the 
Jnry  may  be  Justified.  The  first  Is  that  the 
Jury  was  warranted  In  rejecting  the  story 
as  untrue,  and  holding  that  there  was  no 
such  arrangement  Ijetween  Himt  and  Triggs 
whereby  the  car  was  loaned  to  the  latter. 
The  second  is  that,  If  said  car  was  borrowed, 
appellant  did  not  part  with  control  of  it,  and 
that  it  was  his  duty,  as  owner  and  occupant, 
to  see  that  It  was  operated  In  a  careful  and 
prudent  manner,  and  that  he  Is  responsible 
for  the  consequences  of  his  violation  ot  this 
duty. 

As  to  the  first  of  these  contentions,  tt  can- 
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not  be  said  here  that  tM  Jury  was  bound  to 
accept  tbe  statement  ot  said  witnesses  as 
true.  Being  the  exclusive  Judges  of  tbe 
w^ht  of  tbe  evidence  and  tbe  credibility  ot 
the  witnesses.  If  tbe  testimony  did  not  carry 
conviction  to  their  minds  they  had  the  legal 
right  to  reject  it  We  must  assume  that  Uiey 
did  not  believe  tbe  story,  and  we  cannot  say, 
in  tbe  absence  of  any  showing  to  ttte  contra- 
ry, that  the  Jury  acted  arbitrarily,  or  other- 
wise than  In  good  faith-  and  with  an  honest 
purpose.  We  would  not  be  Justified  by  tbe 
record  in  branding  tbe  statement  of  these 
witnesses  as  false,  although  there  are  cei> 
tain  circumstances  that  tend  somewhat  to 
discredit  it,  but  we  are  not  in  a  position  to 
Interfere  with  the  Jury's  discretion  in  that 
particular. 

But  It  Is  said  by  appellant  that  there  waS' 
no  evidence  to  the  contrary,  and  therefore  It 
was  the  duty  of  the  Jury  to  find  upon  this  Is- 


'evidence  to  the  contrary.'  Tbe  fact  that  the 
record  here  seems  to  show  'evidence  to  the  con- 
trary' ia  not  enough,  so  far  as  our  power  over 
the  verdict  asd  findings  Is  concerned.  It  must 
have  been  'evidence  to  the  contrary'  to  which 
the  proper  tribunal  has  given  such  weight  as 
to  enable  it  to  say  that  such  'evidence  to  the 
contrary'  has  overcome  and  dispelled  the  pre- 
somption." 

It  may  be  added  that  tbe  Supreme  Conrt 
declined  to  order  the  case  up. 

The  same  principle  la  declared  tn  Rutb  v. 
Krone,  10  Cal.  App.  770,  103  Pac.  960;  Rec- 
lamation District  No.  70  v.  Sherman,  11  Cal. 
App.  389,  105  Pac.  277;  Estes  y.  Ballard, 
22  Cal.  App.  344,  134  Pac.  361;  Pac.  Port- 
land Cement  Co.  v.  ReLnecke,  30  Cal.  App. 
501,  15S  Pac.  1041 ;  Phillips  v.  HufTaker,  35 
Cal.  App.  531,  170  Pac.  431 ;  People  v.  Mllner, 
122  Cal.  171,  54  Pac.  833 ;  Osgood  ▼.  los  An- 
geles, etc.  Co.,  137  Cal.  280,  70  Pac.  168,  92 


sue  in   his  favor.     It  is  not  disputed   thati  Am.  St  Rep.  171 ;    Sarrallle  v.  Calmon,  142 
from  the  ownership  of  the  automobile  thd  Cal.  861,  76  Pac.  487 ;  Collins  v.  Maude,  144 


presumption  arises  that  it  was  being  used  foil 
appellant's  purposes.  West  v.  Kern,  88  Or. 
247,  171  Pac.  413,  1060,  I/,  R.  A.  1918D,  920; 
McWhlrter  v.  Fuller,  35  Cal.  App.  288,  170 
Pac.  417.  But  it  is  claimed  that  this  presump;- 
tion  was  no  longer  of  any  effect,  after  the  in- 
troduction of  testimony  by  witnesses  to  tiie 
contrary,  and  that  the  Jury  could  not  legally 
be  influenced  by  it  in  flndlng  a  verdict.  It 
amounts  to  the- contention  that  said  presump- 
tion would  be  sufficient  to  support  the  verdict 
If  there  were  no  evidence  to  the  contrary,  but 
it  is  insufficient  in  the  presence  of  adverse 
evidence.  We  cannot  understand  how  a  pre- 
sumption can  be  thus  changed  In  its  diarac- 
ter  as  evidence.  If  It  is  legally  sufficient  to, 
support  a  verdict,  it  must  be  legally  suffl- 
dent  to  create  a  conflict  in  the  evideuce.  We 
may  add  that  appellant's  view  la  opposed  to 
the  law  as  provided  in  subdivision  2  of  sec- 
tion 2061  of  the  Code  of  Civil  Procedure,  and 
as  interpreted  by  tbe  Supreme  and  Appellate 
Courts  of  this  state. 

In  commenting  upon  a  certain  statement 
made  by  the  Supreme  Court  In  the  case  of 
Adams  V.  Hopkins,  144  Cal.  36,  77  Pac.  712, 
this  court,. in  Keating  v.  Morrlssey,  6  Cal. 
App.  171,  91  Pac.  680,  said: 

"The  role  as  thus  stated  is  undoubtedly  sound 
and  applicable  to  all  disputable  presumptions  of 
fact  In  truth,  their  very  characterization 
•  *  •  as  'disputable  presumptions'  carries 
with  it  necessarily  the  right  to  controvert  them 
by  other  evidence,  and  the  complete  exhanation 
of  tlieir  force  when  evidence  has  been  introduced 
sufficient  to  destroy  tbe  verity  of  the  facts  for 
which,  until  then,  the  law,  for  reasons  of  ex- 
pediency, makes  them  responsible  vouchers.  The 
presumption  of  a  consideration  is,  indeed,  enough 
to  support  the  note,  in  tbe  absence  of  evidence 
to  the  contrary.  But  in  whom  is  vested,  under 
our  lyrtem,  the  exclusive  province  of  determin- 
ing when  there  is  evidence  to  the  contrary? 
There  must  be,  as  counsel  will  concede,  a  de< 
termination  by  somebody  that  there  is  in  tact 


Cal.  289,  77  Pac.  945;  Cody  v.  Market  St 
Railway  Co.,  148  Cal.  90,  82  Pac.  666 ;  Bellus 
V.  Peters,  166  Cal.  112,  130  Pac.  1186;  Len- 
nlnger  v.  Lenninger,  167  Cal.  297,  139  Pac. 
678 :  Hltehcock  v.  Rooney,  171  Cal.  285,  162 
Pac.  813;  Pahst  v.  Sheaeer,  172  CaL  238, 
156  Pac.  466. 

Apt  quotations  might  be  made  from  all  the 
foregoing  decisions  to  the  effect  that  a  pre- 
sumption is  evidence;  that  it  will  produce 
a  conflict  with  other  evidence  introduced  to 
rebut  it,  and  that  it  is  for  tbe  trial  court  or 
Jury  to  determine  whether  or  not  such  evi- 
dence is  sufOelent  to  overcome  the  presump- 
tion. 

We  have  been  at  pains  to  restate  the  doc- 
trine and  to  cite  the  large  number  of  deci- 
sions, because  it  is  so  earnestly  contended 
by  appellant  that  the  rule  is  otherwise.  In 
|support  of  bis  contention  he  cites  quite  a 
number  of  cases,  three  of  which  we  may 
briefly  notice. 

In  Potto  V.  Pardee,  220  N.  T.  431, 116  N.  B. 
78,  the  court  of  appeals  declare: 

"The  automobile  was  owned  by  the  defendant, 
and  this  fact  was  prima  facie  evidence  of  her 
responsibility  for  tbe  manner  in  which  it  was 
driven.  Ferris  v.  Sterling,  214  N.  T.  249  [108 
N.  E.  406,  Ann.  Cas.  1916D,  1161];  Kellogg 
V.  Church  Charity  Foundation  of  L.  I.,  203 
N.  X.  191  [96  N.  E.  406,  38  L.  R.  A.  (N.  S.) 
481,  Ann.  Cas.  1913A,  883].  The  presumption 
growing  out  of  a  prima  facie  case,  however, 
remains  only  so  long  as  there  is  no  substantial 
evidence  to  the  contrary.  When  that  is  ottered 
the  presumption  disappears,  and  unless  met  by 
further  proof  there  is  .nothing  to  justi^  a  find- 
ing baaed  solely  upon  it" 

It  is  to  be  observed,  tboagb,  in  that  case 
that  the  evidence  in  opposition  to  the  pre- 
sumption was  <rftered  by  the  glaintifC  him- 
self, and,  of  course,  be  could  hardly  rely  up- 
on the  presumption  when  he  had  vouched 
for  the  credibility  of  a  witness  who  virtually 


Digitized  by 


Google 


362 


183  PACIFIC  RBPORTBB 


(CaL 


testided  that  there  was  no  place  for  the  op- 
eration of  such  presumption. 

We  find  a  similar  situation  In  the  case  of 
Brown  v.  Chevrolet  Motor  Co.  of  California, 
179  Pac.  697;  the  court  citing  as  authority 
the  Potts  Case,  supra,  and  another  New  York 
decision,  Matter  of  Carroll  t.  Knickerbocker 
Ice  Co.,  218  N.  T.  486,  113  N.  B.  507,  Ann. 
Cas.  1918B,  540. 

The  more  recent  case  is  Maupin  ▼.  Solo- 
mon, 183  Pac.  198.  Therein  it  seems  to  have 
been  conceded  by  respondent,  however,  that 
the  evidence  against  the  presumption  was 
"clear  and  convincing,"  and  therefore  It  waa 
Just  that  he  should  not  be  allowed  to  urge 
the  presumption.  In  support  of  the  court's 
conclusion,  quotation  is  made  from  Savings 
&  Loan  V.  Burnett,  106  Cal.  514,  39  Pac.  922, 
as  follows: 

"Presumptions  *  *  *  are  allowed  to  stand 
not  against  the  facts  they  represent,  bnt  in  lien 
of  proof  of  them.  The  fact  being  proven  con- 
trary to  the  presumption,  no  conflict  arises ;  the 
presumption  is  simply  overcome  and  dispelled." 


Bat  the  limitation  of  this  principle  is  cor- 
rectly prescribed  by  the  Supreme  Conrt  in 
the  later  decision  of  People  v.  Mllner,  supra, 
in  an  opinion  written  by  the  same  Justice. 
Therein  It  is  said: 

"By  section  2061,  subd.  2,  of  the  Code  of 
Civil  Procedure,  jurors  are  to  be  instructed 
'that  they  are  not  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witnesses 
which  do  not  produce  conviction  in  their  minds, 
against  a  less  number,  or  against  a  presumption 
or  other  evidence  satisfying  their  minds.'  In 
this  is  a  distinct  recognition  of  the  facts:  (1) 
That  a  presumption  is  evidence;  and  (2)  that 
it  is  evidence  which  may  outweigh  the  positive 
testimony  of  witnesses  against  it.  It  has  been 
said  that  disputable  presumptions  are  allowed 
to  stand,  not  against  the  facts  they  represent, 
but  in  lieu  of  the  proof  of  the  facts,  and  that 
when  the  fact  is  proven  contrary  to  the  pre- 
sumption no  conflict  arises,  but  the  presumj)- 
tion  is  simply  overcome  and  dispelled.  Savings 
ft  Loan  Soc.  v.  Burnett,  106  Cal.  514  [39  Pac. 
922].  This  is  true.  Against  a  proved  fact,  or  j 
a  fact  admitted,  a  disputable  presumption,  has 
no  weight ;  but,  where  it  is  imdertaken  to  prove 
the  fact  against  the  presumption,  it  still  remains 
with  the  jury  to  say  whether  or  not  the  fact 
has  been  proven;  and,  if  not  satisfied  with 
the  proof  offered  in  its  support,  they  are  at  lib- 
erty to  accept  the  evidence  of  the  presumption. 
In  the  Burnett  Case,  supra,  both  parties  testi- 
fied to  a  state  of  facts  contrary  to  the  presump- 
tion. It  was  like  an  admission ;  it  relieved  the 
question  from  conflict." 

Such  must  be  the  rule  it  we  are  to  giive 
effect  to  the  fundamental  doctrine  that 
clothes  the  Jury  with  the  authority  to  pass 
upon  questions  of  fact.  A  case  might  arise, 
of  course,  where  an  appellate  court  would  be 
Justified  in  setting  aside  a  verdict  upon  the 
{^onnd  that  a  Jury  had  accorded  too  much 


or^ina-l 
by  tbej 


wei{^t  to  a  mere  presumption,  bnt,  ordina- 
rily, such  error  can  only  be  correcteid 
trial  Judge  on  motion  tor  a  new  triaL 

[9]  Again,  If  the  owner  of  an  automobile 
lends  his  machine  to  another,  and  on  Invita- 
tion becomes  a  passenger  therein,  in  the  ab- 
sence of  any  agreement  to  the  contrary  the 
owner  has  the  right,  and,  indeed.  It  Is  his 
duty  to  prevent,  if  possible,  the  driver  from 
operating  the  machine  in  a  reckless  and  dan- 
gerous manner  and  Ih  violation  of  law.  He 
cannot  sit  idly  by  and  refrain  from  remon- 
strance at  least  while  knowing  that  the  driv- 
er in  thus  endangering  the  lives  of  others.  If 
he  has  the  opportunity  to  restrain  the  driver, 
and  falls  to  take  advantage  of  it,  he  should 
be  held  responsible  for  the  consequences. 
This  is  the  Just  view,  and  It  is  supported  by 
the  authorities.  The  general  rale  is  stated 
In  28  Cyc  38,  as  follows: 

"Where  an  injury  is  inflicted  by  the  use  or 
operation  of  a  motor  vehicle  upon  the  public 
highway  the  owner  thereof  is  liable  to  respond 
in  damages  therefor  if  the  vehicle  was  being 
operated  by  such  owner  or  was  under  his  con- 
trol. *  *  *  In  all  cases  where  the  owner  is 
present  he  will  be  responsible  for  injaries  sus- 
tained by  third  persons  unless  the  operator  dis- 
obeys instructions  as  the  owner  is  in  law  id 
control  of 'the  vehicle." 

We  have  an  Illustration  of  the  principle 
In  Crittenden  v.  Moiphy,  178  Pac.  60K, 
wherein  it  is  said: 

"The  owner  owes  the  duty  to  the  traveling 
public  to  see  to  it  that  his  car,  when  driven  on 
the  streets  with  his  permission  and  for  the 
purposes  for  which  the  car  was  purchased, 
should  be  driven  carefully  and  with  due  consid- 
eration to  their  rights;  and  the  owner  should 
not  in  good  conscience  be  allowed  to  disclaim 
his  responsibility  on  the  ground  that  the  use 
thus  contemplated  and  authorised  by  hini  is  per- 
missive only." 

Viewing  the  case  in  the  light  of  the  ad- 
mitted fbcts,  we  most  conclude  that  it  was 
apparent  to  Triggs  and  to  appellant  that  the 
situation  was  dangerous  to  the  elder  Ban- 
dolph.  They  saw  a  man  driving  a  cow  fol- 
lowed by  a  buggy.  At  a  considerable  dis- 
tance they  were  aware  of  the  peculiar  con- 
dition. They  had  abundant  opportunity  to 
observe  the  presence  of  the  Randolphs  and 
to  bring  the  car  under  control  and  to  pass 
them  without  injury  to  any  one.  Under  the 
circumstances,  both  the  driver  and  the  owner 
were  properly  chargeable  with  responsibility 
for  driving  at  a  great  rate  of  speed  and 
without  proper  control  of  the  motor  Into 
this  perilous  situation.  It  is  not  unreason- 
able to  Infer  that,  if  appellant  had  given 
proper  direction  to  the  driver,  the  accident 
would  have  been  averted ;  and  it  is  not  on- 
just  to  hold  the  owner  to  this  measure  of 
responsibility. 

We  think  the  foregoing  may  be  summed 
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up  Ip  these  propositions:  (1)  The  qnestion 
of  the  alleged  agreement  with  Triggs  was 
submitted  to  the  Jury ;  it  was  resolved  against 
appellant  on  conflicting  evidence,  and  this 
finding  cannot  be  reviewed  by  this  court ;  (2) 
a^umin?  the  existence  of  the  arrangement 
as  claimed  by  appellant,  there  was  nothing 
therein  whereby  appellant  surrendered  the 
right  to  control  the  car  while  he  was  a  pas- 
senger therein;  (3)  the  law  Imposed  upon 
him  the  duty  not  to  allow  the  driver  to  oper- 
ate the  machine  in  violation  of  the  statute ; 
and  (4)  under  the  circumstances  it  was  his 
duty  to  direct  and  Insist  that  the  driver 
.operate  the  inachlne  with  ordinary  care 
and  due  regard  to  the  safety  of  pedestrians. 

Appellant  attacks  certain  instructions 
given  by  the  court,  but  we  think  the  law 
was  correctly  given  In  the  careful  and  com- 
prehensive charge  to  the  jury. 

[11,11]  One  of  these  is  as  follows: 

"You  are  instructed  that  the  defendant.  Hunt, 
as  the  owner  and  occupant  of  this  automobile, 
had  the  right  to  control  the  same,  in  the  absence 
of  some  agreement  or  arrangement,  express  or 
Implied,  whereby  he  parted  with  such  right  of 
control  at  the  time  of  the  accident.  Whether 
or  not  such  an  agreement  or  arrangement  was 
fliade  is  a  question  of  fact  for  the  jury  to  de- 
termine. If  you  find  from  the  evidence  that  the 
defendant.  Hunt,  had  not  parted  with  such 
right  of  control,  and  that  the  deceased  was 
killed  as  the  result  of  the  negligent  operation 
of  the  car,  as  alleged  in.  the  complaint,  your 
verdict  must  be  for  the  plaintiffs." 

The  principal  criticism  of  the  Instruction 
is  that  it  Implies  that  the  right  of  control, 
rather  than  the  exercise  of  control,  was  the 
vital  question.  The  instruction  could  not 
have  bleen  misleading,  however,  under  the 
evidence.  There  was  no  showing  that  ap- 
pellant did  exercise,  or  attempt  to  exercise, 
any  control  over  the  driver.  Hence  his  re- 
sponsibility for  the  accident  depended  upon 
the  Question,  after  all,  whether  he  had  such 
right,  or  It  was  his  duty  to  control  or 
endeavor  to  control,  the  operation  of  the 
machine.  Of  course,  an  instructlbn  Is  some- 
times abstractly  erroneous  and  yet  perfect- 
ly harmless  when  applied  to  the  facts  of  the 
particular    case.' 

[12]  We  can  see  no  valid  objection  to 
the  following  instruction : 

"Tou  are  instructed  that  it  is  admitted  by  the 
pleadings  that  the  defendant.  Hunt,  was  the 
owner  and  one  of  the  occupants  of  the  automo- 
bile at  the  time  of  the  collision.  This  is  prima 
fade  proof  that  the  driver  was  engaged  in  the 
owner's  service,  and  a  presumption  arises  that 
the  car  was  in  use  for  the  owner's  benefit.  Tes- 
timony that  the  automobile  was  loaned  to  Triggs 
does  not,  as  a  matter  of  law,  destroy  the  pre- 
sumption unless  it  is  believed  by  you.  The 
truth  or  falsity  of  this  testimony  is  for  you  to 
determine.  The  jurors  are  the  exclusive  judges 
of  the  credibility  of  the  witnesses  and  the  weight 
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of  the  testimony.  Therefore,  If  you  do  not  be- 
lieve that  the  said  automobile  was  loaned  to  said 
Triggs,  or  in  his  possession,  as  claimed  by  the 
defense,  then  I  instruct  you  that,  if  you  find 
that  the  death  of.  Randolph  was  the  result  of 
the  negligent  operation  of  the  car,  your  verdict 
must  be  for  the  plaintiffs,  unless  you  furthe* 
believe  that  the  deceased  was  guilty  of  con- 
tributory negligence." 


This  instruction  assuredly  does  not  as- 
sume that  the  testimony  as  to  the  car  being 
loaned  to  Triggs  was  untrue,  but,  according  ~ 
to  the  requirement  of  the  law,  it  directed 
the  Jury  to  determine  whether  it  was  true 
or  false.  It  must  be  so  that  a  presumption 
is  not  destroyed  by  other  evidence  not  be- 
lieved by  the  Jury,  or  else  the  presumption 
is  not  evidence  at  all. 

[IS]  Another  instruction  to  the  effect  that 
appellant  is  not  relieved  from  responsibility 
because  he  failed  to  exercise  control  of  the 
machine,  if  he  had  such  right.  Is  criticised 
by  appellant.  But  taken  in  connection  with 
the  other  Instructions,  and  in  view  of  the 
evidence,  it  cannot  be  considered  erroneous. 
There  Is  no  ground  for  the  contention  that 
appellant  did  exercise  control  or  that  he  did 
not  have  the  opportunity  of  so  doing.  In- 
deed, appellant  relied  entirely  upon  the 
positions  that  the  driver  was  not  negligent, 
but  that,  if  he  was,  he  was  in  complete  con- 
trol of  the  machine,  and  appellant  was  not, 
therefore,  liable,  and,  furthermore,  that  de- 
ceased was  guilty  of  contributory  negligence. 
Upon  this  particular  Issue  therefore,  the 
only  real  question  was  whether  appellant 
had  the  rlglit  to  control  the  operation  of  the 
machine. 

[14]  The  following  wals  given: 

"Tou  are  instructed  that,  if  the  deceased. was 
suddenly  put  in  peril  without  having  sufficient 
time  to  consider  all  the  circumstances,  he  is  ex- 
cusable for  omitting  some  precaution  or  making 
an  unwise  choice  under  this  disturbing  influence, 
although  if  his  mind  bad  been  clear  he  ought  to 
have  done  otherwise.  This  is  especially  true  if 
the  peril  is  caused  by  the  defendant's  fault.  In 
such  case,  even  if  in  bewilderment  he  runs  di- 
rectly into  the  very  danger  which  he  fears,  he 
is  not  at  fault."  ' 


As  an  abstract  proposition  this  is  vindicat- 
ed by  the  authorities.  Braly  v.  Fresno  City 
Ky.  Co.,  9  Cal.  App.  417,  99  Pac.  400;  Black- 
well  V.  Renwick,  supra ;  Schneider  v.  Market 
Street  Ry.  Co.,  134  Gal.  482,  66  Pac.  734; 
Raymond  v.  Hill,  supra. 

There  was  evidence  making  the  instruction 
pertinent,  and,  being  in  the  hypothetical 
form,  It  does  not  invite  criticism. 

[IS]  Complaint  Is  made  that  some  of  the 
instructions  are  irreconcilably  conflicting. 
But  we  are  satisfied  that,  when  the  whole 
charge  Is  considered,  there  la  no  Just  rea- 
son for  concluding  that  the  Jury  waa  misled. 

This  Instruction  was  given: 
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"Too  are  further  Instructed  that  the  burden 
ii  upon  plaintiffis  to  establish  by  a  preponder- 
ance of  tiie  evidence  that  Triggs  was  a  servant 
or  employe  of  Mr.  Hunt,  and  acting  within  the 
scope  of  his  employment— that  is,  doing  the  bnsi-. 
ness  tor  which  he  was  employed — before  Mr. 
Hunt  can  be  liable.  If  the  plaintiffs  have  failed 
to  establish  to  your  satisfaction,  as  reasonable 
men,  that  Triggs  was  an  employe  of  Mr.  Hunt, 
and  acting  on  Mr.  Hunt's  business  at  the  time 
of  the  accident,  then  your  verdict. must  be  for 
defendant" 


It  might  be  contended  with  e»me  plaosibil- 
ity  that  tbls  instruction  eliminated  from  tbe 
case  the  question  of  control  by  appellant  by 
virtue  of  being  the  owner  and  occupant  of 
the  machine.  Taken  alone,  the  instruction 
virtually  told  the  Jury  that  plalntififs  could 
not  recover  In  any  event  unless  they  estab- 
lished the  fact  that  Triggs  was  acting  aa 
the  servant  of  appellant.  As  we  have  seen, 
there  was  the  other  theory  also  available  to 
respondents.  But  appellant  has  not  com- 
plained of  this  Instruction,  as,  Indeed,  he 
could  not,  since  It  is  more  favorable  to  him 
than  he  was  entitled  to.  However,  the  In- 
struction was  understood,  no  doubt,  as  re- 
ferring sliAply  to  the  question  of  responsibil- 
ity of  appellant  by  reason  of  the  agency  of 
Triggs. 

When  so  many  instructions  arb  given  up- 
on various  phases  of  negligence,  and  ad- 
dressed to  all  possible  theories  that  can  find 
support  In  the  evidence,  it  is  almost  un- 
avoidable that  some  uncertainty  and  some 
minor  inconsistencies  will  appear.  But  we 
think  there  Is  no  sufficient  showing  here  to 
Justify  a  reversal  of  the  Judgment  Indeed, 
we  might  assume  that  all  the  instructions 
were  given  at  the  request  of  appellant,  since 
nothing  appears  to  the  contrary.  It  Is,  at 
least,  quite  manifest  that  the  larger  part  of 
them  was  given  at  his  instance. 

The  Judgmoit  is  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  HART,  J. 

On  Rehearing  in  Supreme  Court 

PER  CURIAM.  In  denying  a  rehearing 
In  this  case  we  deem  It  proper  to  say  that 
we  limit  our  approval  of  the  opinion  of  the 
District  Court  of  Appeal,  on  tbe  question 
of  the  Vablllty  of  the  owner,  to  the  first 
of  the  reasons  assigned  therein  as  cause  for 
affirmance  of  the  Judgment;  that  Is  to  say, 
the  reason  summarized  therein  as  follows: 
"(1)  The  question  of  the  alleged  agreement 
.with  Triggs  was  submitted  to  the  Jury;  it 
was  resolved  against  appellant  on  conflicting 
evidence,  and  this  finding  cannot  be  review- 
ed by  this  court." 

As  to  the  soundness  of  the  other  reasons 


set  forth  by  the  district  court  for  the  exist- 
ence of  such  liability  we  express  no  opinion. 
The  petitlcm  for  rehearing  is  denied. 

ANQBLLOTTI,  O.  X,  and   SHAW,  WII#- 
BTJR,  MELVIN,  LBNNON,  and  OlJSBT,  JJ., 

concur. 


BARROW  V.  BARROW.     (Civ.  2808.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     July  2,  1919.) 

1.  DivoBcis   ©=»130— Evidence— SxTPFiciKWCT. 

Conflicting  evidence  keJd  to  sustain  the  trial 
court's  action  in  denying  a  divorce  upon  grounds 
of  extreme  cruelty,  although  ten  witnesses  tes- 
tified for  plaintiff  against  three  for  defendant,  in 
view  of  Code  Civ.  Proa  §  2061,  providing  that 
the  greater  number  of  witnesses  is  not  conclu- 
sive, etc 

2.  DlVOBCE  $=9239— FiNDIHOS— Ibsuxs. 

In  action  for  divorce  and  for  division  of  al- 
leged community  property,  where  defendant  de- 
nied the  allegations  as  to  community  property, 
alleging  the  property  to  be  his  own  separate 
property,  a  finding  by  the  court  that  the  prop- 
erty was  defendant's  separate  property  did  not 
convert  the  cause  of  action  for  divorce  to  one 
to  quiet  title,  but  was  a  finding  upon  an  issue 
Invited  by  plaintiff  by  proper  allegation  in  her 
complaint,  which  allegation  was  denied  by  the 
answer. 

3.  DivoBCK  «=>250— Findings— Monet  Loau- 

KD  BT  WiFB  TO  HUBBAND. 

In  divorce  suit,  where  divorce  was  denied 
plaintiff  wife,  findings  were  not  erroneous  in 
failing  to  refer  to  money  loaned  by  plaintiff  to 
defendant,  since,  if  anything  was  due  her  and 
she  bad  not  slept  on  her  rights,  she  had  an  ade- 
quate remedy  for  recovery  thereof  in  an  action 
at  law. 

Appeal  from  Superior  Court,  Los  Angel- 
es County;  Fred  H.  Taft,  Judge. 

Divorce  action  by  Alice  J.  Barrow  against 
James  T.  Barrow.  Fron)  a  Judipnent  for  de- 
fendant, and  an  order  denying  a  new  trial, 
plalntiet  appeals.  Appeal  from  order  deny- 
ing new  trial  dismissed,  and  judgment  af- 
firmed. 

WlUIam  Lewis,  of  Los  Angeles,  for  appel- 
lant 
T.  K.  Kase,  of  Los  Angeles,  for  respondent. 

THOMAS,  J.  nils  Is  an  action  for  divorce, 
for  attorhey's  fees,  for  division  of  alleged 
community  property,  and  for  general  relief, 
brought  by  plalntUf  against  defendant  on 
the  ground  of  extreme  cruelty.  The  material 
allegations  of  the  complaint  were  denied  by 
defendant's  answer.  While  admitting  the 
formal  parts  of  the  complaint  in  his  answer, 
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he  dmled,  as  aforesaid,  all  flie  material  al- 
legations contained  tberein  as  to  community 
proiwrty — allegliis  tlilB  as  his  own  seimrate 
property — and  as  to  the  alleged  extreme 
craelty.  .He  also  admlttsi  that  he  had  re- 
ceived from  plaintiff  money  which  was  nsed 
by  him  la  the  improvement  of  his  own  prop- 
erty. Upon  the  issues  thus  presented,  the 
court  denied  plalntUTs  application  for  di- 
vorce, etc,  refused  to  divide  the  said  real 
property,  and  foimd  that  it  was  the  sepa- 
rate property  of  defendant,  subject  to  ex- 
isting mortgages.  There  was  a  motion 
for  mew  trial,  which  was  denied  by  the 
court  From  the  Judgment  and  order 
denying  her  motion  tot  new  trial,  plaintiff 
appeals. 

Appellant  urges,  in  support  of  her  conten- 
°tlon  that  the  judgment  herein   shonld   be 
reversed,  the  consideration  by  this  court  of 
the  following  points,  viz.: 

(1)  "Whether  or  not  plaintifl  proved  the  ma- 
terial all^ationa  of  her  complaint,  and,  if  so 
proven,  was  there  shown  by  the  evidence  any 
just  cause  for  the  refusal  to  the  plaintiff  by 
the  lower  court  of  a  decree  of  divorce  as  pray- 
edr 

(2)  "In  the  absence  of  a  decree  of  divorce  to 
either  party,  had  the  lower  court  inrisdiction, 
in  a  divorce  action,  to  pass  upon  property  rights 
of  the  parties  thereto,  L  e.,  to  convert  an  ac- 
tion for  divorce  into  an  action  to  quiet  title; 
and,  if  so,  did  the  lower  court  err  in  not  taking 
into  consideration  the  money  advanced  by  plain- 
tiff to  defendant  for  the  erection  of  improve- 
ments upon  the  separate  real  estate  of  defend- 
ant, admitted  by  the  pleadings  and  evidence, 
and  also  in  not  taking  into  consideration  mon- 
ey borrowed  during  coverture  for  the  purpose 
of  erecting  improvements  upon  other  real  estate 
of  the  defendant?" 

(3)  "Did  tfaa  lower  court  err  in  denying 'plain- 
tiff's motion  for  a  new  trial?" 
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[1]  The  answer  to  the  first  point  is  that» 
while  It  Is  shown  from  the  record  here  that 
ten  witnesses  testified  for  plaintiff  and  but 
three  for  defendant,  and  that  there  was  a  con- 
flict in  the  evidence,  the  trial  court  having 
settled  that  conflict  in  favor  of  the  defendant, 
this  court  will  not  interfere.  The  courts  "are 
not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses, 
which  do  not  produce  conviction  In  their 
minds,  against  a  less  number,  or  against 
a  presumption  or  other  evidence  satisfy- 
ing their  minds."  SecUon  2061,  Code  Glv. 
Proc 

[2,  S]  The  second  proposition  advanced  Is 
based  upon  a  state  of  facts  not  borne  out  by 
the  record  here.  There  was  no  conversion  of 
a  cause  of  action  for  divorce  to  one  to  quiet  ti- 
tle. AU  that  the  court  did  here  was  to  find 
upon  an  Issue  invited  by  plaintiff  herself,  by 
proper  allegation  In  her  complaint,  and  which 
allegation  was  denied  by  the  answer;  said 
denial  being  not  only  supported  by  the  evi- 


dence of  the  defendant,  but  likewise  by  the 
evidence  of  plaintiff  herself.  Allen  ▼.  Allen, 
159  Cal.  107,  118  Paa  160;  Johnston  v.  John- 
ston, 17  Cal.  App.  241,  110  Pac.  403.  There 
was  no  error  in  not  referring  in  the  findings 
to  money  loaned  to  defendant  by  plaintiff.  If 
there  Is  anything  due  her  from  defendant, 
and  she  has  not  slept  upon  her  rights,  she 
has  an  adequate  remedy  for  the  recovery  of 
the  same  in  an  action  at  law. 

The  evidence  amply  supports  the  findings 
of  the  court,  For  these  reasons,  then,  it  in- 
evitably follows  that  there  was  no  error  In 
denying  plaintiff's  motion  for  a  new  trial. 

The  appeal  from  the  order  denying  plain- 
tiff's motion  for  a  new  trial  Is  dismissed,  and 
the  Judgment  affirmed. 

We  concur:  FINIiAYSON,  P.  J. ;  SLOANB,  J. 


BARROW  V.  BARROW.    (Civ.  2062.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     July  2,  1919.) 

DrvoRCB  <S=>ieO— JuBiSDicTiow— Hoin:8TB:A.D 
RiaHTB  OF  Wrra. 
A  court,  which  had  denied  a  wife's  appli- 
cation for  divorce,  is  without  jurisdiction  to 
restrain  her  from  entering  her  husband's  sep- 
arate property,  which  she  had  selected  for  home- 
stead purposes,  pursuant  to  Civ.  Code,  §{  1238, 
1262,  et  seq. 

■  Appeal  from   Superior  Court,  1*08  Angel- 
es County ;   Fred  H.  Taft,  Judge. 

Divorce  action  by  Alice  J.  Barrow  agaln<it 
James  T.  Barrow.  From  an  order  exclud- 
ing plaintiff-  from  defendant's  dwelling 
bouse;  she  appeals.    Order  reversed. 

William  Lewis,  of  Los  Angeles,  for  appel- 
lant. 

Thomas  K.  Kase,  of  Los  Angeles,  tor  re- 
spondent, 

THOMAS,  J.  This  Is  an  appeal  from  an 
order  made  by  the  lower  court  after  a  Judg- 
ment, made  and  entered  herein  April  1, 
1916,  had  beffls  so  made  and  entered,  exclud- 
ing the  wife — appellant  here — against  whom 
the  Court  entered  such  Judgment,  from  the 
dwelling  house  of  the  husband,  respondent 
here,  which  was  decreed  by  the  court  in 
that  action  to  be  the^  ^parate  property  of 
this  respondent.  The'  order  awealed  from 
is  as  follows: 

"Whereas,  on  the  1st  day  of  April,  1916,  the 
above-entitled  court  made  and  filed  its  findings 
of  fact  and  conclusion^'  of  law  herein,  and  gave 
and  caused  to  be  entered  its  Judgmrnt  in  the 
above-entitled  action  in  favor  of  the  defend- 
ant above  named ;  and 
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"WheMas,  said  court  then  found,  determined, 
and  decreed  to  be  the  sole  and  separate  prop- 
erty of  James  T.  Barrow  the  real  property 
hereinafter   described: 

"Now,  therefore,  motion  having  been  duly 
made  this  day,  after  notice  thereof  was  giren 
as  required  by  law,  and  good  cause  appearing 
therefor,  it  is  ordered  that  Alice  J,  Barrow, 
plaintiff  above  named,  forthwith  vacate  and 
abandon  her  occupation,  use,  and  possession  of 
the  real  property  hereinafter  described,  and 
that  she  forthwith  deliver  the  possession  there- 
of to  said  defendant;  and  the  said  plaintiff, 
Alice  3.  Barrow,  her  attorneys,  agents,  rep- 
resentatives, and  all  others  acting  in  aid  or  as- 
sistance of  her,  are  hereby  enjoined,  restrained, 
and  prohibited  from  further  occupation,  use,  or 
possession  of  said  real  property  and  the  im- 
provements thereon,  and  all  or  any  part  thereof. 

"The  real  property  hereinbefore  referred  to 
consists  of  lots  278  and  279  of  the  Central  Ave- 
nue Home  Tract  No.  2,  in  the  city  of  Los 
Angel^,  state  of  California,  as  per  map  re- 
corded in  Book  4,  page  75,  of  Maps  in  the  ofiSee 
of  the  county  recorder  of  the  county  of  Los  An- 
geles, and  the  improvements  thereon  are  known 
and  numbered  1230  E.  57th  St.  and  1234-1236 
E.  67th  St.,  in  said  city  of  Los  Angeles,  state 
aforesaid. 

"Further  ordered  that  said  plaintiff  leave  all 
furniture,  bedding,  and  personal  property  of 
defendant  in  said  house,  and  refrain  from  in- 
juring or  destroying  any  part  thereof. 

"Dated  this  15th  day  of  May,  1916. 

"Fred  H.  Taft,  Judge." 

From  the  said  Judgment  so  entered  an 
appeal  was  taken,  which  appeal  has  this 
day  been  decided  contrary  to  the  contentions 
of  appellant  there,  who  is  likewise  appel- 
lant here.  See  Barrow  v.  Barrow  (L.  A.  No. 
2903)  183  Pac.  364.  The  decision  In  that  case, 
we  Qiink,  disposes  of  the  present  ai^teal. 

The  plaintiff,  appellant  here,  contends 
that  the  lower  court  erred  In  making  the 
order  apealed  from,  and  for  reversal  there- 
of urges: 

(1)  "That  the  lower  court  by  its  final  judg- 
ment and  decree  denying  a  divorce  and  the  en- 
try thereof,  lost  jurisdiction  of  the  action,  and 
had  no  authority  to  make  the  order  from  which 
this  appeal  is  taken." 

(2)  "That  the  order  in  question  was  made  by 
the  lower  court  without  authority  to  make  the 
same,  by  reason  of  the  express  prohibition  of 
the  statute  providing  that  neither  husband  nor 
the  wife  can  be  excluded  from  the  dwelling  of 
the  other." 

(3)  'That  the  premises  in  question  having 
been  selected  by  the  wife  as  a  homestead,  in  the 
absence  of  u  decree  of  divorce  the  lower  court 
had  no  authority  in  a  divorce  action  to  inter- 
fere with  the  homestead  or  the  iXMSsession 
thereof." 

We  think  there  Is  merit  In  these  conten- 
tions. The  judgment  to  enforce  which  it  is 
claimed  by  respondent  that  this  order  was 
issued  was  a  final  judgment,  which  left  the 
parties,  so  far  as  the  coart  was  concerned. 


in  the  same  condition  as  when  the  action 
was  commenced,  namely,  husband  and  wife. 
The  marriage  was  not  dissolved.  True,  the 
conrt  found  that  the  property  described  by 
plalntur  In  her  ctaiplaint  was  the  separate 
property  of  the  defendant.  In  snch  a  case, 
however,  the  rights  of  the  parties  continaa 
undisturbed.  One  of  these  tigbta  la  the 
right  to  file  a  declaration  of  homestead  (Otv. 
Code,  t  1262  et  seq.);  and  the  homestead 
may  be  so  selected  from  the  separate  prop- 
erty of  the  husband  (Civ.  Code,  i  123S). 
It  follows,  we  think,  that  plaintiff  having 
exercised  her  homestead  right  in  the  proper- 
ty Involved,  and  the  court  having  by  said 
final  judgment  denied  the  divorce,  the  mak- 
ing of  the  order  here  In  question  was  er- 
ror; the  court  having  lost  Its  Jurisdiction 
to  make  the  same. 

The  issue  presented  by  the  pleadings  In 
the  divorce  action  on  which  the  court  found 
that  the  property  Involved  was  defendant's 
separate  property,  was  not  essential  or  nec- 
essary therein;  but  the  finding,  under  the 
circumstances,  was  a  proper  one.  This  fact, 
however,  in  connection  with  an  action  for 
divorce,  gave  the  court  no  more  authority 
to  Issue  the  said  order  than  it  would  have 
bad,  were  the  judgment  entered  In  an  In- 
dependent action  between  husband  and  wife 
to  quiet  title. 

The    order    appealed    from    Is    reversed. 


We    concur: 
SLOANE.  J. 


FINLATSON,       P.       J.; 


FERNANDEZ  v.  ABURREA.    (Civ.  2852.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  July  9,  1919.  Rehearing 
Denied  by  Supreme  Court  Sept.  4,  1919.) 

1.  Babtabos   «=»37  —  SoppoKTiNO  Child  — 

LlUITATIONB. 

Father's  obligation  to  support  his  illegiti- 
mate child  is  a  continuing  duty,  against  which 
statute  of  limitations  does  not  run  while  child 
needs  its  father's  support. 

2.  Parent  and  Child  «=»3(1)— Suppobtino 
Child— Relba  BE. 

A  minor's  right  to  support  and  maintenance 
by  its  father  may  not  be  limited  or  contracted 
away  by  the  parents. 

3.  Bastabds  «i=»17  —  CoNSTiTDTioNAi,  Law 
€=>145  —  Obligation  of  Contract  —  En- 
FoBCiNO  Support  of  Bastabd. 

A  judgment  requiring  a  father  to  support 
his  illegitimate  child,  pursuant  to  Civ.  Code,  S 
19Ga,  docs  not  impair  contract  obligations,  in 
violation  of  Const,  art.  1,  {  16,  because  father 
had  previously  given  mother  a  lump  sum  for 
an  iastrument  releasing  him  from  further  obU< 
gations. 
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4.  Baotabds    «=»17%      New,  rol.  12  Key-No. 
Series— AtjnON  to  Knfobck  Support— Pab- 

TIK8. 

Under  the  direct  provisions  of  Civ.  Code. 
i  196a,  a  mother  may  sue  in  her  own  name  on 
behalf  of  her  illegitimate  child,  to  require  the 
child's  father  to  contribute  to  its  support. 

6.  Pabtiks   «s»7e(l)  —  Plaintiff  —  "Waiv- 
utQ  OBJEOnoits. 
The  objection  that  an  action  is  not  brought 
by  the  proper  party  plaiatilf  is  waived  by  failure 
to  raise  the  point  by  demurrer  or  answer. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Mura- 
sky,  Judge. 

Action  by  Mary  Ardanaz  Fernandez 
against  Martin  Aburrea.  Judgment  for 
plaintiff,  and  defendant  appeala    Affirmed. 

Chas.  li.  Brown,  of  San  Francisco,  for  ap- 
pellant. 

Frank  A.  Duryea,  of  San  Francisco,  tor  re- 
siwndent 

KERRIGAN,  J.  This  is  an  action  brought 
by  the  plaintiff,  under  the  provisions  of  sec- 
tion 196a  of  the  Civil  Code,  against  tbe 
defendant,  the  putative  father,  for  the  sup- 
port of  ber  minor  Illegitimate  cbild.  Tbe 
trial  resulted  in  a  judgment  in  favor  of  tbe 
plaintiff  for  the  sum  of  $115,  for  the  sup- 
port of  tbe  dilld  from  the  date  of  the  filing 
of  the  action  until  the  entry  of  judgment, 
and  for  tbe  further  gam  of  $15  per  month 
thereafter  until  tbe  further  order  of  the 
court.    The  defendant  appeals. 

The  section  of  the  Civil  Code  in  question 
reads  as  follows: 

"The  father,  as  well  as  the  mother,  of  an  il- 
legitimate child  must  give  bim  support  and 
education  suitable  to  his  circumstances.  A  civil 
suit  to  enforce  such  obligations  may  be  main- 
tained in  behalf  of  a  minor  illegitimate  child, 
by  his  mother  or  guardian,  and  in  such  action 
the  court  shall  have  power  to  order  and  enforce 
performance  thereof,  the  same  as  under  sections 
one  hnndred  and  thirty-eight,  one  hundred  and 
thirty-nine  and  one  hundred  and  forty  of  the 
Civil  Code,  in  a  suit  for  divorce  by  a  wife." 

[1]  Tbe  action  wa»  commenced  more  than 
three  years  after  tbe  enactment  of  this  sec- 
tion, and  for  tbls  reason  the  defendant 
claims  that  it  Is  barred  by  the  provisions  of 
section  338,  Code  of  Civil  Procedure.  The 
obligation  of  a  father  to  support  his  child, 
whether  legitimate  or  illegitimate,  is  a  con- 
tinning  duty,  against  which  the  statute  of 
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limitations  will  not  run  during  the  time  that 
tbe  child  needs  such  care  and  support.  Den- 
ham  v.  Watson,  24  Neb,  779,  40  N.  W.  308. 

[2,  3]  Prior  to  the  enactment  of  said  sec- 
tion 196a  the  plaintiff  and  defendant  entered 
into  an  agreement,  by  the  terms  of  which 
tbe  defendant  claims  that  he  was  released 
of  all  obligations  to  the  plaintiff  and  to  their 
cbild.  It  provides  that  In  consideration  of 
tbe  sum  of  $325  the  plaintiff  discbarges  tbe 
defendant  "of  all  obligations  which  he  may 
have  toward  said  Maria  Ardanaz  for  her 
pregnancy  and  its  consequences."  Upon 
this  puriKtrted  release  the  defendant  con- 
tends that  to  enforce  section  196a  of.  tbe 
Civil  Code  against  him  would  be  in  yiolation 
of  section  16,  article  1,  of  tbe  Constitution  of 
the  state,  prohibiting  the  enactment  of  laws 
impairing  the  obligation  of  contracts.  As- 
suming that  this  paper,  which  is  in  the  form 
of  a  receipt,  is  broad  enough  to  include  with- 
in its  terms  an  undertaking  on  tbe  part  of 
the  plaintiff  to  relieve  the  defendant  of  any 
obligation  devolving  upon  bim  at  that  time, 
or  to  which'  be  might  thereafter  be  subject- 
ed, to  support  bis  child,  still  it  would  have 
no  binding  force  or  effect,  for  It  Is  settled 
law  in  tbls  state  that  a  minor's  ri^t  to  sup- 
port and  maintenance  by  bis  father  may  not 
be  limited  or  contracted  away  by  bis  par- 
ents. Lewis  T.  Lewis,  174  Cal.  336,  163  Pac 
42.  And.it  follows  that,  the  plaintiff  being 
without  power  to  release  the  defendant  from 
his  obligation  to  support  bis  minor  cbild, 
so  much  of  the  agreement  between  the  par- 
ties as  purports  so  to  release  bim  Is  void, 
and,  consequently,  created  no  contractual 
right  between  bim  and  tbe  plaintiff  which 
could  be  Imimired  by  subsequent  legislation. 

[4,1]  Defendant  also  attacks  tbe  com- 
plaint on  tbe  ground  that  the  action  was  not 
brought  by  the  prefer  party  plaintiff.  The 
Institution  of  the  action  by  tbe  mother  in 
her  own  name  on  behalf  of  tbe  child  la  ex- 
pressly authorized  by  the  statute;  but,  even 
If  it  were  not,  tbe  defendant  having  failed 
to  take  advantage  of  the  point  either  by  de- 
murrer or  answer,  tbe  objection  will  be 
deemed  waived.  Taylor  v.  Miller,  2  Lea 
(Tenn.)  168 ;  Chase  v.  Jamestown  St.  Ry.  Co., 
15  N.  Y.  Supp.  35  ;i  Bollinger  T.  Bollinger, 
154  Cal.  696,  699,  99  Pac.  196. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J. ;  RICHARDS,  J. 


'Reported  in  full  In  tlie  New  York  Supplement: 
reported  u  •  memorandum  decision  wltbout  opin- 
ion In  60  Hun.  Sg2. 
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MITCHELL  et  aL  ▼.  KIM  et  aL    (Civ.  2011.) 

(Pistrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  8,  1919.) 

1.  Venue    «=>22(1)  —  Pebsonal   Aotions  — 
Place  or  Tbial. 

Under  Code  CIt.  Proc  i  395,  providing  that 
a  personal  action  must  be  tried  in  the  county 
in  trhicfa  the  defenda;it  or  some  one  defendant 
resides,  where  there  are  several  defendants  re- 
siding in  different  counties,  plaintiff  has  his  elec; 
tion. 

2.  Appeal  and  Ebbob  «=3l024(3)— Review— 

Motion  roB  Change  or  Venue. 
Where  there  was  a  direct  conflict  between 
the  verified  complaint  and  a£Sdavit8  presented 
by  plaintiffs  and  affidavits  of  one  of  the  defend- 
ants as  to  whether  parties  joined  as  defendants, 
who  resided  in  the  county  where  action  was 
brought,  were  joined  for  any  purpose  other  than 
to  lay  the  venue  in  that  county,  denial  of  motion 
for  change  of  venue  will  not  be  disturbed. 

3.  Venue    «=972  — Motion    fob    Change  — 
Scope  of  Hbabino. 

On  motion  for  change  of  place  of  trial,  the 
court  will  not  go  into  the  merits. 

Appeal  from  Superior  Court,  Colusa  Coun- 
ty ;  Ernest  Weyond,  Judge. 

.  Action  by  A.  N.  Mitchell  and  another 
against  O.  L.  Kim  and  F.  M.  Porter,  copart- 
ners as  Kim  &  Porter,  and  P.  B.  Cross.  From 
an  order  denying  a  motion  of  defendant 
Cross  for  change  of  place  of  trial,  be  appeals: 
Affirmed. 

Frank  Freeman,  of  Willow,  and  Bacigalupl 
&  Elkus,  of  San  Francisco,  for  appellant. 
W.  T.  Belleu,  of  Willow,  for  respondents. 


OHIPMAN,  P.  J.  Motion  to  change  the 
place  of  trial.  The  motion  was  denied,  and 
defendant  Cross  appeals  from  the  order. 

The  action  was  commenced  In  the  supe- 
rior court  of  Colusa  county.  The  motion  was 
made  "upon  the  grounds  that  defendant  P.  B. 
Cross  is,  and  at  the  time  of  the  commence- 
ment of  the  above-entitled  action  was,  a  res- 
ident of  the  city  and  county  of  San  Fran- 
cisco." It  Is  alleged  in  the  complaint  that 
Kim  and  Porter,  at  the  times  mentioned  In 
the  c<ftnplaint  and  at  the  commencement  of 
the  action,  were  copartners ;  that  defendants 
became  Indebted  to  plaintiffs  in  the  sum  of 
$4,060.01  "for  the  building  and  construction 
of  a  certain  ditch  and  lateral  work  on  what 
is  known  as  Baker  creek.  In  the  counties  of 
Glenn  and  Colusa,  for  the  defendants,"  at 
their  special  Instance  and  request  and  f<Hr 
their  benefit;  that  said  defendants  promised 
and  agreed  to  pay  plaintlfTs  for  said  construc- 
tion work  as  soon  as  It  was  completed ;  that 
said  work  has  been  completed,  and  demand 
made  upon  defendants  to  pay  plaintiffs  for 


the  same,  but  defendants  bave  failed  and  re- 
fused so  to  do. 

In  support  of  the  motion,  defendant  Cross 
made  and  filed  an  affidavit  stating  that  at 
the  commencement'  of  the  action  he  was  a 
resident  of  the  dty  and  county  of  San  Fran- 
dsto;  denied  that  he  at  any  time  ever  en- 
tered into  any  transaction  with  plaintiffs,  or 
either  of  them,  for  construction  wvrk,  or  any 
other  kind  of  work,  "to  which  said  agree- 
ment or  contract  C.  L.  Kim  or  F.  M.  Porter, 
individually  or  as  copartners,  were  a  party 
to  or  associated  with  me."  He  further 
states: 

"I  believe,  and  therefore  allege,  that  plaintiffis 
have  joined  said  C.  L.  Kim  and  F.  M.  Porter 

as  joint  defendants,  full  knowing  that  they  are 
in  no  way  associated  with  me  in  any  contract 
or  transaction  had  by  myself  with  them,  and 
that  they  have  so  joined  said  defendants  for  the 
purpose,  and  for  the  purpose  only,  of  attempting 
to  keep  the  place  of  trial  of  the  case  in  Colusa 
county,  knowing  full  well  that  I  am  a  resident 
of  the  dty  and  county  of  San  fVancisco,  and 
that  they  hoped  thereby  to  perpetrate  a  fraud 
upon  the  court  and  upon  the  law,  and  that  there 
is  a  dispute  between  said  plaintiffs,  the  Cali- 
fornia Midland  Realty  Company,  and  myself 
over  certain  construction  work,  but  that  I  have 
never  had  any  dealings  with  said  plaintiffs  to 
which  said  defendants  O.  L.  Kim  or  F.  M.  Por- 
ter were  parties." 

Defendant  Kim  made  affidavit  in  which  be 
stated  that  he  had  not  at  any  time  entered 
into  any  contract  with  or  had  any  construc- 
tion work  done  by  plaintiffs  to  which  said 
contract  defendant  Cross  was  a  party;  that 
be  did  not  contract  wltb  nor  employ  plain- 
tiffs, or  either  of  them,  to  do  any  of  the  work 
set  forth  In  the  complaint;  and  denied  that 
he  was  Indebted  to  plaintiffs  in  connection 
with  said  work.    He  further  states: 

"I  verily  believe  that  I  have  been  joined  with 
said  defendant  P.  B.  Cross  in  order  that  plain- 
tiffs could  show  in  their  pleadings  that  there 
were  defendants  residing  in  Coiosa  county,  al- 
though said  plaintiffs  well  knew  that  said  P.  B. 
Cross  was  not  a  resident  of  Colusa  county,  and 
that  said  plaintiffs  well  knew  that  they  had  no 
claim  against  me,  but  that  they  joined  me  here- 
in as  a  defendant  herein  in  order  to  permit  a 
fraud  upon  the  court." 

Affiant  also  Joins  in  the  demand  for  a 
change  of  the  place  of  triaL  Defendant  Por- 
ter made  affidavit  In  like  terms. 

The  complaint  Is  verified  by  plaintiff  Har- 
lan, and  in  his  affidavit  he  states  that  "he 
has  read  the  complaint  and  knows  the  con- 
tents thereof;  that  the  same  Is  true  of  his 
own  knowledge."  The  affidavit  of  H.  J. 
Barceloux  was  filed  and  considered  by  the 
court.    Affiant  stated  as  follows: 

"That  he  is  a  resident  of  Glenn  connty,  Cali- 
fornia ;  is  personally  acquainted  with  the  plain- 
tiffs above  named,  and  all  the  defendants  above 
named;    that  he  is  personally  acquainted  with 
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the  facts  connected  with  the  controversy  between 
the  plaintiffs  and  the  defendants  in  the  above- 
entitled  action ;  that  he  has  read  the  affidavits 
of  said  defendants  herein,  and  is  acquainted 
therewith ;  that  wherein  said  affiants,  and  each 
of  them,  state  that  the  said  defendants  bad  no 
dealings  or  transactions  with  the  plaintiffs  for 
the  doing  and  performing  of  the  work  and  labor 
set  out  and  described  In  plaintiff's  complaint,  is 
ontrue  and  false;  that  affiant  was  personally 
present  when  the  said  defendant  hired  and  em- 
ployed plaintiffs  to  do  and  perform  said  work 
and  labor  as  set  oat  in  plaintiffs'  complaint ; 
and  that  pursuant  thereof  the  said  plaintiffs  did 
do  and  perform  the  same  in  Colusa  county  and 
Glenn  county,  and  the  said  defendants  and  each 
of  them  did  promise  to  pay  plaintiffs  therefor." 

[1]  In  a  personal  action,  such  as  this,  "the 
action  must  be  tried  ^n  the  county  In  which 
the  defendants,  or  tsome  of  them,  reside  at 
the  conunoicement  of  the  action.  *  *  * 
If  any  person  la  Impliedly  joined  as  a  de- 
fendant, or  has  been  made  a  defendant  solely 
for  the  purpose  of  having  the  action  tried  in 
the  connty  where  be  resides,  his  residence 
must  not  be  considered  in  determining  which 
is  the  proper  connty  for  the  trial  of  the  ac- 
tion." Code  Civ.  Proc.  f  395.  In  such  an 
action  a  defendant  Is  entitled  to  have  the 
action  tried  in  the  county  of  bis  residence; 
but  where  there  are  several  defendants,  if 
one  defendant  resides  In  one  county  and  a 
codefendant  in  another  county,  the  plaintiff 
may  have  the  case  tried  in  either  county. 
O'Brien  v.  O'Brien,  16  Cal.  App.  193, 116  Paa 
696;  Hellman  T.  Logan,  148  Cal.  68,  82  Pac. 
848. 

The  averments  of  the  complaint,  if  tme, 
furnish  a  complete  answer  to  the  charge 
made  that  Kim  and  Porter  were  made  par- 
ties defendant  for  the  purpose  of  imposing 
upon  the  court  and  to  cause  the  venue  of  the 
action  to  remain  In  Colusa  county.  The  aver- 
ments of  the  complaint  show  unequivocally 
that  all  of  the  defendants  were  parties  to 
the  contract  nrider  which  plaintiffs  did  the 
alleged  work,  and  the  effect  of  the  verlflca- 
tlon  of  the  complaint  Is  that  these  averments 
are  true.  The  affidavit  of  Barcelouz  is  cor- 
roborative of  these  statements. 

[2]  It  may  be  an  open  question  whether  or 
not  a  court  would  be  authorized  In  any  case 
to  determine  that  the  afitdavits  presented  to 
it  upon  a  motion  of  this  nature  would  be 
sufficient  to  overcome  the  allegations  of  the 
complaint,  or  to  permit  those  allegations  to 
be  determined  by  afBdavit  (Lakeshore  Cat- 
tle Co.  V.  Modoc  Land,  etc.,  Co.,  108  Cal.  261, 
41  Pac.  472) ;  but,  as  was  said  in  that  case, 
and  in  Bowers  v.  Modoc  Land,  etc.,  Co.,  117 
Cal.  50,  48  Pac.  979,  it  is  sufficient  to  say 
that  there  is  a  direct  conflict  between  the 
affidavits  filed  in  support  of  the  motion  and 
in  the  verified  allegations  of  the  complaint 
and  the  affidavit  of  Barcelouz.  See  Quint  v. 
Dlmond,  135  Cal.  574,  67  Pac.  1034.     Under 


these  circnmstances  the  decision  of  the  court 
cannot  be  disturbed. 

[3]  A  consideration  of  the  issues  present- 
ed by  the  affidavits  in  support  of  the  motion 
would  Involve  to  a  considerable  degree  the 
merits  of  the  action.  The  court  will  not  go 
into  the  merits  of  the  action  on  a  motion  to 
change  the  place  of  trial.  McKenzle  v.  Barl- 
ing, 101  Cal.  459,  36  Pac.  8;  O'Brien  v. 
O'Brien,  16  CaL  App.  193. 116  Pac.  096. 

The  Order  is  affirmed. 

We  concur:    HART,  J. ;  BURNETT,  J. 


BRUNER  V.  HEGYI.    (Civ.  2143.) 

(District  Onrt  of  Appeal,  Second  District,  Di- 
vision 2,  California.    July  5,  1910.) 

1.  CONTBACTS    «=»282— OONBTBTTCTION— "SAT- 
ISFACTOST  TO  OWNBB." 

In  action  for  tile  work  done  under  a  con- 
tract  providing  work  must  be  "satisfactory  to 
the  owner,"  evidence  that  tiling  was  done  in  a 
workmanlike  manner,  but  that  cracks  developed, 
due  probably  to  settling  of  building^  sustains  a 
recovery,  since  quoted  words  only  required  con- 
tractor to  complete  his  work  in  a  manner  satis- 
factory to  a  reasonable  man. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Satisfac- 
tory.] 

2.  EviDENCB  «=»441(7)  —  Parol  Evidence  — 
Admjssibiutt. 

An  oral  agreement  that  certain  tile  work 
for  defendant's  residence  should  be  done  accord- 
ing to  a  sample  held  inadmissible,  as  an  at- 
tempt to  vary  and  modify  by  parol  a  subsequent 
written  contract  governing  the  work. 

Appeal  from  Superior  Court,  Los  Ange- 
les County ;   L.  T.  Price,  Judge. 

Action  by  S.  A.  Bruner,  doing  business  un- 
der the  fictitious  name  and  style  of  the  S.  A. 
Bruner  Tile  Company,  against  Gabor  Hegyi. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Marshall  &  Preston,  of  Los  Angeles,  for 
appellant 

Hollzer  &  Greenberg  and  Albert  H.  Nor- 
ton, all  of  Los  Angeles,  for  respondent. 

FINLATSON,  P.  J.  This  Is  ah  appeal  from 
a  Judgment  in  favor  of  plaintiff  for  $810, 
and  Interest,  for  work  performed  and  ma- 
terials supplied  in  setting  in  place  the  tile 
work  for  defendant's  residence. 

[1]  The  agreement,  which  was  in  writing, 
executed  by  defendant  and  plaintiff,  provides 
that'  the  "work  must  be  satisfactory  to  the 
owner."  The  court  found  that  the  tile  fur- 
nished by  plaintiff  was  of  the  best  quality. 
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and  that  the  work  was  done  In  a  good,  work- 
manlike manner.  It  seems,  however,  that 
after  the  tile  was  set  in  place,  and  through 
no  defect  In  the  workmanship  or  material, 
but  probably  because,  as  was  Intimated  by 
one  of  the  witnesses,  the  building  contracted 
and  expanded,  the  tile  cracked  or  checked — 
became  what  is  known  to  the  trade  as 
"crazed."  For  this  reason  the  work  was  not 
performed  to  defendant's  satisfaction.  The 
court  found,  however,  that  It  is  the  nature 
of  all  tile  to  craze ;  that  the  crazing  of  the 
tile  on  this  Job  was  not  caused  by  any  de- 
fects In  the  material  or  by  any  fault  in  work- 
manship; and  that,  though  the  work  was 
not  performed  to  defendant's  satisfaction,  it 
nevertheless  was  performed  "reasonably 
satisfactorily,"  and  was  "a  satisfactory  piece 
of  work.'' 

Each  of  the  court's  findings  is  supported 
by  evidence  amply  sufHcient  for  the  puri)ose. 
There  are  cases  that  hold  that,  where  the 
contract  requires  the  work  to  be  done  to  the 
satisfaction  of  the  person  contracting  for  it, 
and  the  work  Is  of  a  kind  that  involves 
fancy,  taste,  sensibility,  or  judgment,  and  no 
benefit  passes  under  the  contract  unless  the 
work  be  accepted,  as  where,  for  lllustrntlon, 
a  portrait  is  to  be  painted,  the  promisee's  re- 
fusal to  pay  for  the  work  cannot  be  called 
in  question,  provided  only  that  his  refusal 
is  in  good  faith  and  not  from  mere  caprice. 
In  cases  of  that  character,  the  question  is 
not  whether  the  one  complaining  of  the  work 
ought  to  be  8ati«fled,  but  solely  as  to  the 
good  faith  of  the  dissatisfaction  alleged. 
Where,  however,  as  in  this  case,  the  work 
ctmtracted  for  goes  into  a  building,  the  fruits 
of  the  labor  of  the  contractor  being  retained 
by  the  owner,  the  rule  la  that  a  stipulation  in 
the  contract  to  iwrform  to  the  satisfaction 
of  the  owner  calls  for  only  such  perform- 
ance as  is  satisfactory  to  a  reasonable  per- 
son. It  Is  sufficient  if  the  contractor  com- 
pletes bis  work  in  accordance  with  the  con- 
tract in  such  a  manner  that  the  owner,  as 
a  reasonable  man,  ought  to  be  satisfied  with 
it.  Gladding,  etc.,  Co.  v.  Montgomery,  20 
Cal.  App.  276,  279,  128  Pac.  790;  Bryan  Ele- 
vator Co.  V.  Law,  31  Cal.  App.  204,  160  Pac. 
170;  Erlckson  v.  Ward,  206  111.  259,  107  X.  E. 
501,  Ann.  Cas.  1916B,  497;  Doll  v.  Xoblo, 
116  N.  Y.  230,  22  X.  E.  406.  5  L.  R.  A.  554. 
15  Am.  St.  Rep.  .398;  Handy  v.  Bliss,  204 
Mass.  513,  90  N.  E.  864,  l.'?4  Am.  St.  Rep.  673. 

[2]  Tile  claim  of  a  prior  oral  agreement 
that  the  tile  should  be  according  to  sample 
furni-sbed  by  plaintiff  was  clearly  an  attempt 
to  vary  and  modify  by  parol  the  terms  of  a 
written  contract.  This,  of  course,  is  not  per- 
missible. Gladding,  etc.,  Co.  v.  Montgomery, 
supra.  Moreover,  the  court  found  that "  the 
tile  furnished  by  plaintiff  actually  was  ac- 
cording to  the  sample  furnished. 


We  find  no  error  In  the  record,  and  think 
the  Judgment  should  be  alBrmed.  It  is  so 
ordered. 

We    concur:    SLOANE,    J.;    THOMAS,  J. 


PEOPU:   V.   DREVOIR.   (Cr.  478.) 

(District  ^Court  of  Appeal,  Third  District,  Cal- 
ifornia.    July  9,  1919.     Rehearing  Denied 
by   Supreme  Court    Sept.  4,  1919.) 

1.  Escape  «=9— Information— Sdfficienct. 

Whet-e  evidence  shows  defendant  and  a  fel- 
low prisoner  in  a  county.  Jail  assaults  a  dep- 
uty sheriff  and  escaped,  etc.,  an  information 
agaiitiit  defendant  for  aiding  the  other  priaoner 
to  escape  is  not  fatally  defective  for  failure  to 
allege  that  defendant  knew  his  companion  was 
in  legal  custody. 

2.  Cbiwnal  Law  «=»5«4(1)— Venue— Suffi- 
ciency OP  Evidence. 

Evidence  that  defendant  assisted  a  fellow 
prisoner  while  both  were  confined  in  a  certain 
county  jail,  etc.,  held  to'  sufficiently  establish 
the  venue  in  a  prosecution  for  aiding  a  prisoner 
to  ctentie. 

3.  Criminal  Law  ®=»1172(1)  —  Revebsible 
Ebbor— Requested  Instructions. 

In  a  prosecution  for  aiding  a  prisoner  to  es- 
cape, refnsing  a  requested  instruction  that  de- 
fendant must  have  kitown  the  prisoner  was  in 
legal  custody,  etc.,  is  not  reversible  error  where 
the  fact  was  so  apparent  that  defendant  must 
have  known  it. 

4.  Escape  €=>5— Aiding  Escape— LEOAtrrY 
or  Confinement. 

In  a  prosecution  for  aiding  a  prisoner  to  es- 
cape, it  is  immaterial  whether  accused  knew 
that  the  custody  of  the  prisoner  was  legal. 

5.  Criuinai,   Law    «=>322— Presumptions- 
Imprisonment— Leg  auty. 

There  is  nu  presumption  that  a  prisoner  in 
a  county  jail  is  illegally  restrained. 

6.  Escape  €=»11— Instructions. 

In  a  prosecution  for  aiding  a  fellow  prisoner 
to  escape,  an  instruction  held  to  give  defendant 
the  benefit  of  every  principle  of  law  to  which 
he  was  entitled. 

7.  Escape    €s»U>— Evidence — Sufficiency. 

In  a  prosecution  for  aiding  a  fellow  prison- 
er to  escape,  evidence  that  accused  and  his  com- 
panion assaulted  a  deputy  sheriff,  that  both 
escaped  from  jail,  and  that  only  accused  was 
recaptured,  etc.,  held  to  sustain  a  conviction 
against  defendant's  explanation  that  be  was  aid- 
ing sheriff  to  prevent  the  other  prisoner  from 
escaping. 

Appeal    from     Superior    Court,    Tebama 
County ;   John  F.  Ellison,  Judge. 
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A.  R.  Drevolr  was  ODaTlcted  of  aiding  a 
prisoner  to  escape,  and  from  tbe  judgment 
and  an  order  denying  haw  tdal  be.  appeals. 
Affirmed. 

James  T.  Matlock,  of  Bed  Bluff,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  Pe<^le. 

CHIPMAN,  P.  J.  Defendant  was  informed 
against  by  the  district  attorney  of  the  county 
of  Tehama  for  aiding  one  Patrid:  RUey 
(with  sundry  aliases)  to  escape  from  tbe  cus- 
tody of  Deputy  ^eriff  C.  A.  Lange  of  said 
county.  The  information  sets  forth  with 
much  particularity  the  facts  and  circum- 
stances attending  the  crime  charged,  showing 
that  on  January  21,  1919,  si^d  RUey  was  con- 
fined in  the  county  Jail  ot  said  county  on  a 
commitment  for  the  crime  of  forgery. 

"That  the  said  A.  R.  Drevoir  on  or  about  the 
21st  day  of  January,  1919,  at  and  In  the  county 
of  Tehama,  state  of  California,  and  prior  to 
the  filing  of  this  information,  and  at  a  time  when 
the  said  Patrick  Riley,  alias  Jack  Brennan, 
alias  Jack  Hayes,  was  attempting  to  escape 
from  said  jail,  and  while  he  was  straggling 
with  the  deputy  sheriff,  C.  A.  Lange,-  who  was 
then  trying  to  restrain  him  from  escaping,  did 
willfully,  unlawfully,  and  feloniously  grapple 
with  the  said  C.  A.  Lange,  and  pull  him  away 
from  the  said  Patrick  Riley,  alias  Jack  Bren- 
nan, alias  Jack  Hayes,  and  by  so  doing  did 
permir  and  cause  the  said  Patrick  Riley,  alias 
Jack  Brennan,  alias  Jack  Hayes,  to  escape  from 
the  said  county  jail  in  the  city  of  Red  Bluff, 
and  by  means  thereof  the  said  Patrick  RUey, 
alias  Jack  Brennan,  alias  Jack  Hayes,  did 
then  and  there  escape  and  go  at  large  whither- 
soever he  would." 

A  demurrer  for  insufficiency  of  facts  was 
overruled,  and  defendant  went  to  trial.  He 
was  found  guilty,  and  Judgment  of  conviction 
was  accordingly  entered.  He  appealed  from 
the  Judgment  and  from  the  order  denying 
ills  motion  for  a  new  trial.  The  objections 
urged  In  supporting  the  appeal  are:  (1) 
There  is  no  allegation  in  the  information  set- 
ting forth  ttiat  the  defendant  had  knowledge 
that  the  prisoner  whom  the  defendant  was 
assisting  to  escape  was  In  legal  custody,  for 
which  reason.  It  is  contended,  the  demurrer 
should  have  been  sustained;  (2)  that  the 
venue  was  not  proved;  (3)  that  the  court  er- 
red in  modifying,  and  giving  as  modified,  an 
instruction  requested  by  defendant ;  (4)  "that 
there  is  no  evidence  which  shows  any  crimi- 
nal intent  or  liability,  in  the  light  of  the  evi- 
dence and  all  the  circumstances  in  the  case, 
on  the  part  of  the  people,  but  what  is  flatly 
contradicted." 

Section  109  of  the  Penal  Code  provides  as 
follows: 

"Any  person  who  willfully  assists  any  •  •  • 
prisoner  confined  in  any  prison  or  jail,  •  •  • 
or  any  penon  in  the,  lawful  cuotody  d  any  offi- 


cer or  person,  to  escape,  or  In  an  attempt  to 
escape  from  such  prison  or  jaU,  •  •  •  is 
punishable  as  provided  in  section  108  of  the 
PeniQ  Code." 

.  [1]  1.  In  support  of  defendant's  first  point, 
the  caae  of  State  v.  Lawrence,  43  Kan.  125, 
23  Pac.  157, ,  is  relied  upon.  In  reviewing 
that  case  the  court  stated  that  the  acts  set 
forth  fully,  and  sufficiently  showed  that  an 
offense  had  been  perpetrated  by  one  Spencer, 
for  which  be  was  duly  committed  to  the  coun- 
ty Jail  until  the  day  fixed  for  the  examina- 
tion ;  that  under  the  warrant  the  under-sher- 
iff took  the  prisoner  into  custody,  "and  placed 
tdm  In  charge  of  a  guard  until  the  prison- 
er could  be  taken  to  and  confined  in  the  coun- 
ty jail" ;  that  while  be  was  tn  charge  of  the 
guard  the  defendant,  Lawrence,  "unlawfully 
and  feloniously  aided  and  assisted  him  to  es- 
cape" ;  that  it  sufficiently  appeared  that  the 
prisoner  was  in  lawful  custody, 

"But,  while  it  alleges  that  the  defendant  aid- 
ed in  the  escape,  it  fails  to  charge  that  he  had 
knowledge  that  Spencer  was  in  legal  custody, 
and  does  not  set  out  the-  acts  done  which  aid- 
ed the  prisoner  to  escape.  In  the  absence  of 
these  allegations,  the  information  was  defec- 
tive, and  the  motion  to  quash  was  properly 
sustained.  An  indispensable  ingredient  of  the 
offense  sought  to  be  charged  is  the  knowledge 
of  the  accused  that  the,  person  assisted  was  in 
legal  custody;  and  unless  this  knowledge  is 
alleged,  or  the  acta  charged  to  have  been  done 
by  the  defendant  necessarily  imply  knowledge, 
an  offense  is  not  adequately  pleaded." 

The  court  points  out  many  things  which 
might  be  done  by  a  person  which  In  fact 
might  aid  a  prisoner  in  an  escape  without 
any  criminal  Intent.  As,  for  example,  to  en- 
tertain one  for  a  night  without  Iniowlng  that 
be  was  a  fugitive  criminal,  or  to  overtake 
one  on  the  highway  and  innocently  give  him 
a  ride.    But,  continued  the  court: 

"If  the  acts  done  by  way  of  assistance  were 
alleged,  as  they  should  be,  they  might  be  of 
sifch  a  character  that  guilty  knowledge  would 
necessarily  be  inferred,  and  an  express  allega- 
tion of  such  knowledge  might  not  be  essential. 
t'oT  instance,  if  the  defendant  had  furnished 
a  prisoner  confined  in  the  jail  instruments  which 
only  could  have  been  intended  to  facilitate  an 
escape,  or  had  broken  the  prison  door,  or  had 
forcibly  assaulted  or  obstructed  an  officer  who 
bad  a  prisoner  in  charge,  an  express  allegation 
of  knowledge  that  the  prisoner  was  in  legal  cus- 
tody might  not  be  necessary;  but  where  the 
acts  done  are  in  their  nature  innocent,  such 
knowledge  should  be'  stated.  *  *  *  In  the 
present  case  the  prisoner  was  not  in  jail,  nor 
yet  in  the  immediate  charge  of  one  Imown  as 
a  public  officer.  He  was  in  charge  of  a  private 
individual,  designated  for  the  time-being  as  a 
guard,  and  hence  there  was  a  still  greater  ne- 
cessity that  the  acts  done  by  the  defendant  to 
aid  in  the  escape,  or  that  the  defendant  had 
knowledge  that  Spencer  was  in  legal  custody, 
should  be  alleged." 
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We  have  stated  somewhat  fnlly  the  opinion 
of  the  court  In  the  Lawrenee  Case  for  the  rea- 
son that  It  shows  quite  clearly  that  knowl- 
edge on  the  part  of  the  defendant  need  not 
in  all  cases  be  alleged. 

What  are  the  facts  here?  Tbe  escaping 
prisoner  was  In  Jail  and  in  the  custody  of 
deputy  sheriff  Lange.  Defendant  was  also  a 
prisoner  in  the  same  Jail.  Riley,  the  prison- 
er, attacked  the  deputy  sheriff  In  an  effort  to 
escape  from  the  Jail,  and  defendant  Joined  In 
the  assault,  and  by  his  aid  the  prisoner  es- 
caped. Defendant  also  escaped,  but  was  lat- 
er captured  by  the  deputy  sheriff.  We  think 
that  the  acts  alleged  were  sufficient  to  lead 
to  the  irresistible  Inference  not  only  that  the 
prisoner  Riley  was  In  legal  custody,  but  that 
defendant  had  knowledge  of  the  fact  when 
he  aided  in  the  escape.  The  case  Is  quite 
similar  to  the  examples  given  In  the  case  of 
State  V.  Lawrence,  supra,  Illustrating  when, 
and  under  w^hat  circumstances,  the  direct 
charge  of  knowledge  by  the  defendant  that 
the  prisoner  was  In  legal  custody  need  not  be 
stated  In  the  Information  or  Indictment. 

[2]  2.  We  think  the  venue  sufBdently  ap- 
peared. The  record  shows  that  the  prisoner 
had  a  preliminary  examination  before  a  mag- 
istrate in  Red  Binff,  Tehama  county,  state  of 
California,  and  that  he  was  committed  to  the 
county  Jail  In  that  county,  and  was  in  the 
Immediate  keeping  of-  the  deputy  sheriff  at 
the  said  county  Jail,  and  It  was  in  that  Jail 
that  both  the  defendant  and  prisoner  were 
being  confined  when  the  assault  upon  the 
deputy  sheriff  was  made,  and  both  the  pris- 
oner and  defendant  escaped,  the  latter  only 
being  recaptured. 

Tehama  county  is  a  legal  subdivision  of 
the  state,  and  its  boundaries  are  prescribed 
by  statute.  Part  IV,  tit.  II,  Pol.  Code.  Red 
Bluff  Is  the  county  seat  of  Tehama  county, 
and  Is  80  recognized.  Section  3975b,  Pol. 
Code.  While  the  direct  question  usually  put 
to  the  prosecuting  witness,  "Did  these  acts 
take  place  In  Tehama  county,  state  of  Cali- 
fornia?" or  its  equivalent,  was  not  asked  of 
any  witness,  the  fact,  we  think,  sufficiency 
appears  that  they  did  so  take  place.         ' 

[3]  3.  Defendant  requested  an  Instruction 
that,  before  the  Jury  can  convict  the  defend- 
ant, they  must  believe  beyond  a  reasonable 
doubt  the  facts  charged  in  the  information, 
that  defendant  was  legally  committed  "to 
await  a  trial  upon  a  charge  of  forgery,  and 
was  In  legal  custody";  that  defendant  "un- 
lawfully and  feloniously  aided  the  said  Pat- 
rick KUey  to  escape;  and  that  the  said  de- 
fendant did  grapple  with  said  C.  A.  Lange, 
and  pull  him  away  from  the  said  Patrick 
Riley,  and  by  so  doing  did  permit  and  cause 
said  Patrick  Riley  to  escape  from  the  said 
county  Jail  in  the  city  of  Red  Bluff,  and  by 
means  thereof  the  said  Patrick  Riley  did 
then  and  there  escape";  concluding  as  fol- 
lows: "And  that  said  defendant  had  knowl- 
edge that  the  said  Patrick  Riley,  alias  Jack 


Brennan,  aUaa  Jade  Hayes,  was  In  legal  cus- 
tody." The  court  gave  tlw  Instruction,  strik- 
ing out  the  concluding  sentence. 

The  court  Instructed  the  Jury  "that  the 
basis  of  the  offence  Is  found  in  section  109  of 
the  Penal  Code,  which  provides  as  follows: 
Any  person  who  willfully  assists  any 
*  •  •  prisoner  confined  in  any  prison  or 
Jail,  ♦  •  *  In  an  attempt  to  escape  from 
such  prison  or  Jail,  •  •  •  is  punishable," 
etc.  The  court  also  gave  the  fc^bwlng  in- 
structlou:  "Before  yon  can  convict  the  de- 
fendant of  the  crime  charged  in  tb»  informa- 
tion, you  must  believe  that  the  def^dant  do- 
ing whatever  he  did  do,  if  anything,  to  as- 
'  slst  Jack  Brennan  to  escape,  acted  knowing- 
ly and  with  intent  to  then  and  there  asslBt 
Jack  Brennan  to  escape,  and  that  said 
Jack  Brennan  did  escape,  and  that  he  was 
assisted  in  said  escape  by  the  defendant." 
Then  follows  the  said  instrnctloa  requested 
by  defendant 

For  the  reasons,  among  others,  advanced 
in  support  of  the  sufficieacy  of  the  informa- 
tion, we  do  not  think  the  court  erred.  The 
fact  that  the  prisoner  was  In  legal  custody 
was  fully  proved,  and  was  so  apparent  that 
defendant's  knowledge  of  the  fact  could  not 
have  been  a  matter  of  donbt  or  uncertainty 
in  defendant's  mind.  They  were  fellow 
prisoners  In  the  county  Jail,  and  In  the  cus- 
tody of  a  person  known  to  be  the  deputy 
sheriff.  Defendant's  knowledge  that  the 
prisoner  was  in  legal  custody  may  well  have 
been  Inferred  from  all  the  facts  and  circum- 
stances without  direct  evidence  that  be  knew 
the  fact  It  was  held  in  People  v.  Ah  Teung, 
92  Cal.  421,  28  Pac.  577,  IB  L.  R.  A.  190,  that 
a  departure  from  an  unlawful  Imprisonment 
or  custody  is  not  an  escape,  within  the  mean- 
ing of  the  law;  and  that  one  who,  without 
violence, '  assists  a  person  who  is  confined 
without  authority  or  process  of  law  to  depart 
from  his  place  of  confinement,  is  not  guilty 
of  the  crime  of  assisting  a  prisoner  to  es- 
cape. 

[4-6]  In  the  present  case  the  prisoner  was 
shown  to  have  been  legally  committed  to  Jail 
and  was  there  being  held  in  legal  custody. 
Whether  or  not  defendant  knew  this  fact  is 
Immaterial,  for  he  conld  not  Justify  his  as- 
sistance in  the  prisoner's  escape  only,  if  at 
all,  by  showing  that  the  prisoner  was  being 
Illegally  confined.  There  is  no  presumption 
that  a  prisoner  held  in  a  county  Jail  Is  being 
Illegally  restrained.  The  presumption,  if 
presumption  could  be  Indulged,  Is  that  the 
officer  who  has  him  in  custody  and  is  confin- 
ing him  In  Jail  is  acting  In  obedience  to  some 
duty  developed  upon  him  and  under  legal 
process.  The  prisoner  was  In  legal  custody 
and  in  the  county  Jail.  The  Jury  were  told 
substantially  in  the  langniage  of  the  statute 
that  "any  person  who  willfully  assists  any 
person  confined  in  any  prison  or  Jail  in  an  at- 
tempt to  escape  from  snch  prison  or  Jail  is 
punishable,"  etc.;   also  that  before  the  Jury 
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can  convict  the  defendant  tbey  most  Ik.  'eve 
from  the  evidence  beyond  a  reasonable  dt  'bt 
that  defendant  "felenlonsly  and  nnlawfnriy 
aided  the  said  Patrick  BUey  to  escape,"  etc. 
The  Instruction-  gave  defendant  the  benefit 
of  every  principle  of  law  to  which  he  was  en- 
titled for  the  guidance  of  the  Jury.  Defend- 
ant's Ignorance  of  the  fact  that  the  prisoner 
had  been  legally  ccunmltted  to  the  custody  of 
the  sheriff  and  was  In  Jail  under  lawful 
process  cannot  ahldd  hhu  from  the  conse- 
quences of  his  acts,  unless  It  appeared  as  the 
fkct  that  the  prisoner  was  not  thns  held. 

[7]  4.  Defendant's  fourth  point  Is  without 
merit.  The  only  >  controverting  testimony 
came  from  defendant  himself,  who  testified 
that  his  Intention  was  to  aid  the  ofDcer  In 
preventing  the  prisoner's  escape.  In  view  of 
the  fact  that  defendant  also  tried  to  escape, 
his  explanation  is  unworthy  of  credence. 

The  Judgment  and  the  order  are  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


McEWEN  V.  NEW  YORK  LIFE  INS,  CO. 
(Civ.  2640.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  July  9,  1910.  Order 
of  Modification  Jnly  25,  1919.  Rehearing 
Denied  by  Supreme  Court  Sept  4,  1919.) 

1.  Irbitbanob  «=3846(3)— Arswkrb  nr  Avri^j- 

CAIION— PBESUMPTIONS— BUBDEN   OF   PbOOF. 

Answers  to  questions  contained  in  a  life  in- 
surance application  are  presamably  true,  and 
defendant  insurance  company  has  the  burden  of 
proving  the  contrary. 

2.  INSXJBANOE  <S=6f>5(3)— Tbtjth  OF  iNStmSD'S 

DecLABATIONS— SUFFICIENCT  OF  EVIDENCE. 

Evidence  held  to  sustain  Jury  finding  that 
an  answer  in  a  life  insurance  application  re- 
garding the  date  applicant  had  last  consulted  a 
physician  was  true. 

3.  Appeal  and  Ebbob  <3=>195  —  Reseb^-ino 
GBO0NDS  fob  Review  —  Questions  Not 
Raised  Below. 

Wliere  defendant  insurance  company  amend- 
ed its  answer,  so  as  to  allege  false  representa- 
tiona  by  insured,  without  objection  by  plain- 
tiff, and  evidence  was  received  on  the  issue  with- 
out objection,  the  point  that  the  Incontestable 
clause  of  the  policy  .eliminated  such  defense 
cannot  Im  first  raised  on  appeaL 

4.  Insurance  €=»58(J—Beneficiabt— Vested 
Interest. 

Where  a  life  insurance  policy  authorizes  in- 
sured to  change  the  beneficiary,  the  beneficiary 
ordinarily  has  no  vested  interest  in  the  policy 
until  insured's  death. 

5.  Evidence  «=927&— Declabattons  Against 
Intekest. 

In  a  beneficiary's  action  on  a  life  policy, 
which   authorised   insured  to  change  his  bene- 


ficiary, statements  made  by  insured,  incon- 
sistent with  his  representations  to  defendant 
insurer,  are  ordinarily  admissible  aa  detdara- 
tions  against  the  insured's  interest. 

6.  Gifts  <9=9lO  —  Insubahob  «=»586  ^  Life 
PoucT— Gift. 

A  life  i>olicy,  which  authorized  insured  to 
diange  his  iMneficiary,  may  be  given  to  the  ben- 
eficiary, so  as  ta  give  her  an  absolute  vested 
interest  in  the  policy  while  insured  is  still  liv- 
ing. 

7.  Evidence  €s>2Te  —  Declakations  Afteb 
Pabtino  with  Intebest. 

Where  a  life  policy,  authorising  an  insured 
to  change  his  l>eneficiary.  Is  given  by  insured 
to  the  beneficiary,  statements  made  by  insured 
inconsistent  with  his  representations  to  det'end- 
ant  insurer  are  inadmissible  in  an  action  by  the 
beneficiary  on  the  policy. 

8.  INSUBANOE      «S3665(3)— Evidence— StfFFi- 

OIENOT. 

Evidence  held  to  sustain  Jury  finding  that 
insured's  statement  in  his  life  insurance  ap- 
plication that  he  had  never  spat  blood  was  true. 

9.  Insurance  <S=297— Applicatioit— Ihtoxi- 
catino  Liquobs. 

Where  a  question  in  a  life  Insurance  ap- 
plication regarding  applicant's  daily  consump- 
tion of  wines,  spirits,  or  malt  liquors  was  an- 
swered by  "No  daily  habit— occasional  beer," 
the  response  is  not  a  representation  that  appli- 
cant did  not  drink  wliisky,  but  merely  that  he 
did  not  use  it  daily. 

10.  iNSinANCB  4=>297  —  Ihtoxioatino  Liq- 
uoBS— "Excess." 

In  a  life  insurance  application,  in  question 
whether  applicant  had  ever  used  intoxicating 
liquors  to  "excess,"  the  quoted  word  is  large- 
ly a  matter  of  opinion,  depending  upon  the  in- 
dividual's capacity,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Excess.] 

11.  Insurance    -S=668(7)    —    Intoxicating 
Liquobs— Excessive  Use. 

Whether  insured  used  intoxicating  liquors 
to  excess,  contrary  to  his  representation  to  tlie 
insurer,  is  a  question  of  fact  for  the  Jury. 

12.  Insubance    «=»665(3)— Evidence— Suffi- 
ciency. 

In  an  action  on  a  life  insurance  policy, 
conflicting  evidence  held  to  sustain  jury  find- 
ings that  the  insured  was  not  addicted  to  the 
daily  use  of  intoxicating  liquors  and  had  never 
used  them  to  excess. 

18.  Ihsubano*  *=»668(6)— Insubsd's  Hepbe- 
sentations— Law  ob  Fact. 
The  materiality  of  representations  made  by 
a  life  insurance  applicant  presents  a  question  of 
law  and  not  of  fact. 

14.  Insurance  «s»669C7)— Lira  Polict— In- 
arRucTioNs. 
In  'action  on  a  life  policy,  an  instruction 
that  insured's  representation  regarding  bis  pre- 
vious diseases  and  accidents  was  false,  if  a 
certain  accident  not  mentioned  in  the  applica- 
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don  occurred  and  had  a  tendency  to  affect  bis 
lentrth  of  life,  held  prejudicial  error,  because 
allowing  the  jury  to  disregard  the  false  answer, 
if  they  considered  it  did  not  affect  deceased's 
longevity. 

15.  Appeai,   and    Eebor    (8s9l068(l) — Habu- 
.    LEBs  Erbob — Inbtbuctionb. 

Any  error  in  instructing  the  jury  that  their 
verdict  depended  on  whether  statements  made 
by  insured  were  false,  instead  of  charging  that 
any  one  false  statement  woulj]  avoid  the  poli- 
cy, held  not  ground  for  reversal,  where  the  jury 
found  all  the  statements  true. 

16.  Tbiai,   «s»348(2)— Speciai.   Vebdict— Rb- 
FUSINO  Intebbooatobies. 

Since  the  court  may  refuse  to  submit  ques- 
tions for  a  special  verdict,  under  Code  Civ. 
Proc.  I  625,  error  cannot  be  predicated  on  its 
refusal  to  submit  certain  requested  interrogato- 
ries. « 

Appeal  from  Superior  Court,  Los  Angeles 
County;  CurUs  D.  Wilbur,  Judge. 

Action  by  Rachel  A.  McBwen  against  the 
New  York  Life  Insurance  Company.  Prom 
a  Judgment  for  plaintiCt,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Re- 
versed. 

See,  also,  23  Cal.  App.  e»i,  139  Fac.  242. 

EMwin  A.  Meserve  and  Shirley  E.  Meserve, 
both  of  Los  Angeles  (Paul  H.  McPherrin, 
of  Los  Angeles,, of  counsel),  for  appellant. 

Murphey  &  Poplin,  of  Los  Angeles,  for  re- 
spondent. 

SHAW,  J.  On  a  former  appeal  had  in 
this  case  by  defendant,  the  Judgment  In  fa- 
vor of  plaintiff  was  reversed.  A  second  trial 
was  had,  which  likewise  resulted  In  a  Judg- 
ment in .  favor  of  plaintiff,  from  which,  and 
an  order  denying  its  motion  for  a  new  trial, 
defendant  has  again  appealed. 

The  action  was  Instituted  by  the  mother 
of  Charles  B.  McEwen,  deceased,  to  recover 
the  amount  of  an  insurance  policy  on  his 
life,  issued  by  defendant  on  July  7,  1910, 
upon  a  written  application  made  therefor  by 
deceased  on  June  29,  1910.  The  insured, 
who  was  28  years  of  age,  died  on  November 
20,  1910.  Defendant's  action  in  resisting 
payment  of  the  policy  is  based  upon  the  al- 
leged ground  that  the  insured  procured  the 
issuance  of  the  policy  by  means  of  fraud, 
concealment,  and  misrepresentations  made 
by  him  in  answer  to  written  questions  pro- 
pounded to  Mm  by  the  defendant,  the  truth 
of  which  answers  It  believed,  and  upon  the 
faith  thereof  accepted  the  application  and  is- 
sued the  policy.  In  the  answer  to  the  com- 
plaint it  is  alleged  that  the  answers  to  the 
following  questions   were   and   are  untrue: 

(1)  "What  is  your  occupation?  (Full  details.) 
A.  Proprietor  of  collection   agency." 

(2)  "How  long  have  you  been  engaged  in 
your  present  occupation?    A.  Ten  years." 


(8)  "What  was  your  previotia  ooeoiMtion?  A. 
Catde   bosiness." 

(4a)  "What  i«  your  daily  consunption  of 
wine,  spirits,  or  malt  liquors?  A.  No  daily 
habit — occasional  beer." 

{4b)  "Have  you  at  any  time  used  any  of 
them  to  excess?     A.  No."  ' 

(6)  "Have  you  ever  raised  or  spat  blood?  A. 
No." 

(7)  "What  illnesses,  diseases,  or  accidents 
have  you  had  since  childhood?  (The  examiner 
should  satisfy  himself  that  the  applicant  gives 
full  and  careful  answers  to  this  question.)  A. 
Typhoid  pneumonia.  One  attack  in  1891;  du- 
ration two  months;  severe;  complete  recovery." 

In  addition  to  these  questions,  the  answers 
to  which  are  alleged  to  be  untrue,  defendant, 
after  the  first  trial  and  on  April  6,  1915, 
filed  an  amendment  to  Its  answer,  wherdn 
it  alleged  that  the  answers  to  the  following 
questions  were  also  untrue: 

(8)  "How  long  since  you  consulted  or  have 
had  the  care  of  a  physician?  A.  1891;  Dr. 
Thomas,  Bucyms,  Ohio." 

(9)  "If  so,  for  what  ailment;  name  and  ad- 
dress of  physician?    A.  Typhoid  pneumonia." 

At  the  close  of  the  questions  and  answers 
McEwen  stated  in  writing: 

"I  declare,  on  behalf  of  myself  and  of  any 
person  who  shall  have  or  claim  any  interest  In 
any  insurance  made  hereunder,  that  X  have 
carefully  read  each  and  all  of  the  above  an- 
swers; that  they  are  each  written  as  made 
by  me;  that  each  of  them  is  full,  complete,  and 
true." 

In  addition  to  a  general  verdict,  the  Jury 
were  instructed  to  render  special  verdicts  as 
to  the  truth  of  the  answers  given  to  th« 
foregoing  questions  numbered  1,  4a,  4b,  6, 
and  7,  and  also  the  answers  given  to  ques- 
tions numbered  8  and  9,  referred  to  as  being 
contained  in  the  amended  complaint,  each 
and  every  one  of  which  answers  are  con- 
ceded by  counsel  for  both  parties  and  the 
trial  court  to  have  been  material  representa- 
tions. In  response  to  another  question, 
which  we  will  designate  as  10: 

"What  do  you  find  the  facts  to  be  with  rela- 
tion to  the  use  of  wines,  spirits  or  malt  liquors 
by  the  deceased?" 

— they   answered : 

"He  was  not  an  habitual  drinker.  We  find 
no  evidence  to  show  that  the  deceased  did  in- 
dulge in  wines,  spirits,  or  malt  liquors  to  ex- 
cess, prior  to  application  for  insurance;  there- 
fore said  deceased's  answers  were  full,  com- 
plete, and  true." 

By  their  general  verdict  the  Jury  found 
In  favor  of  plaintiff. 

[1-8]  1.1  In  response  to  question  8,  "How 


'  The  court,  by  an  order  of  modlBcatlon  dated 
July  25,  1919,  Inserted  this  paragraph  in  place  ot 
subdivision  1  ot  the  opinion  as  originally  wrttten. 
which  subdivision  was  by  such  order  (trleken  out. 
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long  since  yon  consulted  or  have 
care  of  a  physician?"  McEwen's  answer 
was,  "1891;  Dr.  Thomas,  Bucyrus,  Ohio;" 
and  in  response  to  question  9,  "If  so, 
for  what  aliment;  name  and  address  of 
physician?"  the  answer  was,  "Typhoid 
fever."  The  verdict  that  the  answers  to 
these  questions  were,  true  Is  attacked  by  ap- 
pellant upon  the  ground  that  the  evidence 
Is  insufficient  to  support  the  same.  The  dec- 
larations made  by  the  appellant  In  response 
to  the  questions  are  presumed  to  be  true, 
and  hence  the  burden  was  upon  defendant 
to  prove  the  contrary.  The  only  evidence 
adduced  on  the  part  of  defotdant  tending 
to  overcome  the  presumption  so  attaching  to 
the  answers  given  by  McBwen,  was  the  tes- 
timony of  one  Hosick  to  the  effect  that  Mc- 
Bwen, after  an  occasion  when  be  was  said 
to  have  been  drunk,  told  bim  that  he  bad 
been  under  a  doctor's  care  ever  since,  and 
the  testimony  of  Dr.  Garrett  that  on  August 
18,  1909,  McEwen  stated  to  him,  while  act- 
ing in  the  capacity  of  medical  examiner  for 
an  accident  Insurance  company,  that  he  (Mc- 
Ewen) was  under  treatment  from  Dr.  Tay- 
lor, which  fact  of  being  under  Taylor's  treat- 
ment McEwen  also  stated  in  the  notice  of 
an  injury  sustained  which  he  gave  to  the 
accident  insurance  company.  It  thus  ap- 
pears that,  in  determining  the  issue,  all 
that  the  Jury  liad  before  it  was  the  declara- 
tion of  McEwen  made  in  lils  amplication  to 
defoidant,  to  which  a  presumption  of  its 
truth  attached,  and  subsequent  inconsistent 
declarations  therewith  made  by  McBweo. 
We  cannot  say  that  in  considering  the  evi- 
dence thus  adduced  the  Jury  was  not  war- 
ranted In  finding  the  subsequent  declarations 
insufficient  as  evidence  to  overcome  the  pre- 
sumption of  truth  attaching  to  the  answers 
made  by  McEwen  in  his  application  for  the 
policy.  In  this  connection  respondent  in- 
sists that,  even  though  it  should  be  conced- 
ed the  answers  to  questions  8  and  9  consti- 
tuted material  false  representations,  appel- 
lant is  in  no  position  to  avail  itself  of  the 
defense  based  upon  such  fact,  for  the  reason 
that  the  policy  provides  that  "this  policy 
sliall  be  incontestable  after  one  year  from 
its  date  of  issue,  except  for  nonpayment  of 
premium."  The  alleged  false  answers  to 
these  questions  were,  by  an  amendment 
made  to  the  answer,  pleaded  as  a  ground  of 
contest  some  five  years  after  the  policy  was 
issued.  No  objection,  however,  was  inter- 
posed by  plaintiff  to  the  filing  of  the  amend- 
ment, nor  any  motion  thereafter  made .  to 
strike  it  out,  nor  objection  made  to  tbe  In- 
troduction of  evidence  upon  the  issue  so 
raised.  Hence,  if  there  was  merit  in  plain- 
tiff's contention,  she  is  in  no  position  upon 
tills  record,  where  she  appears  as  respondent, 
and  in  tbe  absence  of  any  objection  on  her 
part  to  the  proceedings  had  thereunder,  to 
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had  the    now  for  the  first  time,  on  appeal  by  her  op-j 
ponent,    raise   the    objection. 

[4-7]  2.  As  alleged  in  the  original  com 
plaint  plaintiff  sought  to  recover  upon  the  sol« 
ground  that  she  was  named  as  the  beneficiary 
in  tbe  Insurance  policy.  Nevertheless,  as 
held  on  the  former  appeal  (23  Cal.  App.  694, 
139  Pac.  242),  she,  by  virtue  of  such  fact, 
since  the  insured  by  the  terms  of  the  jwUcy 
reserved  the  right  to  change  the  beneficiary, 
had  no  vested  interest  therein  until  his  death, 
and  therefore  statements  made  by  deceased 
which  wete  inconsistent  with  the  represen- 
tations to  defendant  were  competent  evidence 
upon  the  ground  that  they  were  declaratlonis  - 
against  interest.  Upon  going  down  of  tbe 
remittitur,  plaintiff  filed  an  amendment  to 
her  complaint,  the  effect  of  which,  if  the  al- 
legations thereof  were  found  true,  rendered 
the  evidence  incompetent.  This  amendment 
was  that  in  July,  a  f6w  days  after  the  issu- 
ance of  the  policy,  McEwen  made  a  gift  there- 
of to  plaintiff,  named  as  benefldary  therein. 
At  the  trial,  for  the  purpose  of  showing  the 
faldty  of  applicant's  answers  to  tbe  in- 
quiry as  to  his  use  of  wine,  spirits,  or  malt 
liquors,  evidence  was  received  showing  that 
on  October  22,  1910,  In  the  trial  of  a  case 
wherein  McEwen  was  charged  wih  commit- 
ting a  criminal  offense,  he  testified  in  ex- 
tenuation of  tbe  act  that  he  wais  at  the  time 
of  its  commission  intoxicated,  and  that  up  to 
abont  10  days  prior  to  the  giving  of  the  tes- 
timony he  was  a  heavy  drinker  and- drank 
liquor  to  excesti,  resnlting  at  times  in  a  con- 
dition of  prolonged  ^intoxication.  Having 
admitted  this  evidence,  the  court  directed 
the  attention  of  the  Jury  to  the  fact  that  it 
was  a  declaration  made  by  the  insured  after 
the  alleged  gift  of  the  policy  to  his  mother, 
which  evidence,  if  they  found  the  allegation 
as  to  the  gift  of  the  policy  to  be  true,  they 
-should  disregard;  otherwise,  they  should 
consider  it  in  arriving  at  their  verdict 

In  so  instructing  the  Jury,  appellant,  while 
conceding  that  a  life  insurance  policy  may 
be  the  subject  of  a  parol  gift,  insists  the 
court  committed  prejudicial  error.  Its  con- 
tention Is  that,  since  the  donee  was  named 
as  beneficiary'  In  the  policy,  with  power  of 
revocation  reserved  to  the  Insured,  together 
with  the  right  to  designate  a  new  and  differ- 
ent beneficiary,  the  policy  could  not  be  deem- 
ed the  subject  of  gift  to  her,  since  she  took 
It  subject  to  the  provision  contained  there- 
in that  the  Insured  might  change  the  bene- 
ficiary; that  the  purported  gift  vested  her 
with  no  right  other  than  what  she  thereto- 
fore had,  which  was  an  interest  in  expect- 
ancy only.  We  are  not  in  sympathy  with  this 
Ingenious  argument  Prior  to  the  alleged 
gift,  tbe  mother,  named  as  beneficiary  there- 
in, had  no  vested  Interest  in  the  policy.  Her 
Interest  was  merely  one  of  expectancy,  and 
subject  to  the  power  of  the  Insured  to  name 
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another  to  receive  the  benefits  thereunder. 
The  evidence  as  to  the  making  of  the  gift 
is  very  meager,  and  entirely  consistent  with 
the  fair  inference  that  the  policy  was  hand- 
ed to  her  as  the  beneficiary  therein  named, 
aa  the  then  party  interested,  for  safe-keep- 
ing only,  and  not  with  the  purpose  or  intent 
of  vesting  her  with  a  donee's  interest  or 
rights  other  than  those  which  she  had  as 
beneficiary.  Assuming,  however,  that  the 
evidence  was  sufficient  to  show  a  gift  of  the 
policy  was  made  to  the  mother,  she  by  virtue 
thereof  and  in  addition  to  her  expectancy  ac- 
quired an  absolute  vested  Interest  therein.'. 
Notwithstanding  the  power  of  revocation  re- 
served in  the  policy,  he  by  making  the  gift 
surrendered  it  and  divested  himself  of  all 
right  to  exercise  such  power.  Had  he,  after 
making  the  gift,  substituted  the  name  of  his 
sister  for  that  of  his  mother,  named  as  bene- 
ficiary therein,  and  at  his  death  a  contest 
arose  between  the  two  as  to  who  was  enti- 
tled to  the  proceeds  of  the  policy,  such  con- 
test would  involve  no  question  in  which  the 
Insurance  company  was  concerned,  and,  upon 
trial  of  the  issue  between  mother  and  sister, 
the  mother,  conceding  the  gift  to  have  been 
made,  could  not  have  been  deprived  of  her 
rights  thereunder  because  of  the  fact  that  the 
policy  contained  the  power  of  revocation. 

In  their  argument  counsel  for  appellant 
lay  much  stress  upon  the  statement  of  this 
court  made  in  deciding  the  case  of  Waring  v, 
Wilcox,  8  Cal.  App.  317,  9«  Pac.  910,  which 
involved  the  right  of  the  insured  to  change 
the  beneficiary  in  a  policy  which  contained 
a  clause  similar  to  the  one  under  considera- 
tion. In  that  case  it  was  found  by  the  trial 
court  that  the  insured  delivered  the  policy 
to  Ills  mother,  named  therein  as  beneficiary, 
with  the  intent  and  purpose  that  it  should 
belong  to  her  and  be  her  property.  There- 
after, at  his  request,  she  gave  the  policy  back 
to  him,  and  he,  exercising  his  right  so  to  do 
under  the  terms  of  the  policy,  designated 
another  as  beneficiary.  In  the  course  of  its 
opinion  the  court  said : 

"Nor  can  we  attach  any  importance  to  a  find- 
ing that  the  policy  was  delivered  with  the  in- 
tent that  it  should  become  the  property  of  the 
original  beneficiary ;  for  it  contained  the  re- 
served right  of  substitution  and  vested  no  right 
other  than  one  to  receive  the  benefit  in  the 
event  the  insured  did  not  elect  before  Mb  death 
to  change  the  beneficiary.  'It  was  a  part  of 
the  contract,  as  entered  into  in  the  beginning, 
that  the  assured,  of  his  own  free,  unrestrained 
will,  might  at  any  time  make  the  substitution 
he  desired.' " 

While  in  that  case  the  policy  had  been  giv- 
en to  the  bebefldary  with  the  Intent  that  It 
should  be  her  property,  it  was  thereafter  by 
her  given  back  to  the  Insured  with  the  pur- 
pose and  intent  that  it  should  be  his  property, 
vesting  in  him  all  the  rights  which  he  orig- 
inally had,  among  which  was  the  right  to 


substitute  another  as  beneficiary.  Tbe  state- 
ment that  no  importance  should  be  attached 
to  the  finding  that  the  policy  vfas  delivered 
to  the  mother  with  intent  that  it  idiould  be- 
come her  property  should  not  be  construed 
of  general  application,  but  as  applicable  to 
the  facts  presented  In  that  case.  It  cannot 
be  deemed  an  authority  for  holding  that,  by 
reason  of  the  power  of  revocation  and  right 
to  change  the  beneficiary  named  In  an  insur- 
ance policy,  the  insured  may,  after  making 
a  completed  gift  thiteof  to  the  benefldary 
so  named,  designate  a  new  beneficiary  there- 
in, thus  rendering  the  gift  null  and  of  no 
effect 

Our  conclusion  la  that  an  Uunraace  policy 
containing  the  provision  uaier  consideration 
may  be  the  subject  of  a  gift  to  the  beueilci- 
nry  named  therein,  whose  interest  in  expect- 
ancy, by  virtue  of  the  gift,  is  changed  to  an 
absolute  Interest  (in  the  donee)  without  qual- 
ification, and  thereafter  the  donor,  in  the  ab- 
sence of  some  act  again  vesting  him  with 
title,  has  no  power  or  control  over  the  policy. 
The  interest  of  the  donee,  though  named  as 
beneficiary,  is  not  by  virtue  of  such  fact,  but 
the  qualified  interest  Is  merged  in  the  ab- 
solute Interest  due  to  the  completed  gift. 
Since  there  was  evidence,  though  meager, 
tending  to  prove  the  allegation,  it  was  not 
error  on  the  part  of  the  court  to  give  the  In- 
Btructt(»  of  which  appellant  complains. 

[8]  8.  The  only  evidence  tending  to  show 
the  falsity  of  McKwen's  answer,  "No,"  to 
question  6,  "Have  you  ever  raised  or  spat 
blood?"  is  a  statement  made  by  him  to  Dr. 
Garrett  to  the  effect  that  he  had,  following 
an  injury  firom  being  kicked  or  struck  In  the 
chest  by  the  foot  of  a  mule,  spat  blood.'  The 
representation  made  to  the  insurance  com- 
pany must,  in  the  absence  of  sufficient  proof 
to  overcome  the  presumption,  be  deemed  to 
be  true,  and  we  cannot  say  that  it  is  over- 
come by  an  Inconsistent  statement  therewith 
made  by  McEwen.  As  to  the  special  verdict 
rendered  in  response  to  this  question,  no 
ground  appears  for  complaint,  shtce  the  Jury, 
In  weighing  the  inconsistent  declarations, 
decided  in  favor  of  the  one  presumed  to  be 
true,  as  against  one  as  to  which  no  such  pre- 
sumption existed. 

[I]  4.  In  response  to  question  4a,  "What 
is  your  dally  consumption  of  wine,  spirits,  or 
malt  liquors?"  the  answer  was,  "No  dally 
habit — occasional  beer;"  and  the  reply  to 
question  4b,  "Have  yon  at  any  time  used 
any  of  them  to  excess?"  was,  "No."  Th*  ''*'■■ 
diet  that  the  answers  to  these  questions  were 
true  Is  attacked  by  appellant  upon  the 
ground  that  It  Is  contrary  to  the  evidence, 
in  support  of  which  contention  counsel  quote 
extensively  from  the  record.  A  review  of 
the  voluminous  testimony  touching  the  sub- 
ject could  serve  no  purpose;  suffice  it  to  say 
that  as  to  4a  the  question  was  not  whether 
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McBvren  had  Tised  liquor  at  all,  bnt  assum- 
ed as  a  fact  that  he  did  use  them.  The  In- 
quiry is  directed  solely  to  die  extent  of  his 
dally  consumption  of  such  beverages.  Hence, 
conceding  that,  as  shown  by  the  evidence, 
he  did  at  times,  varying  In  Intervals  of  two 
to  four  weeks,  drink  both  beer  and  whisky, 
such  fact  Is  not  inconsistent  with  his  answer, 
.  "No  dally  habit — occasional  beer."  The 
response  made  cannot,  as  urged  by  appellant, 
be  construed  as  a  representation  that  he 
never  drank  whisky  at  all;  bnt,  as  we  in- 
terpret the  question  and  answer.  It  was 
simply  a  statement  to  the  effect  that  he  was 
not  addicted  to  Its  daily  use. 

[10-12]  The  reply  to  question  4b  is  that  he 
never  at  any  time  had  used  such  liquors  to 
excess.  No  court,  so  far  as  we  are  advised, 
has  undertaken  to  define  what  constitutes 
the  excessive  use  of  alcoholic  spirits.  The 
cases  of  Mallckl  v.  Chicago  Guaranty  Fund 
lilfe  Society,  119  Mich.  151,  77  N.  W.  690, 
and  Brlgnac  v.  Pacific  Mutual  Life  Ins.  Co., 
112  La.  574.  86  South.  595,  66  L.  R.  A.  381, 
Involved  different  questions  and  cannot  be 
deemed  authority  in  support  of  appellant's 
contention.  ~  The  meaning  of  the  word  "ex- 
cess," as  here  used.  Is  largely  a  matter  ot 
opinion,  depending  upon  the  capacity  of  the 
individual  and  liberality  of  view  entertained 
upon  the  subject  by  the  Ihdlvidual,  whose 
opinion  might  again  be  governed  by  tlie  time, 
place  and  occasion.  Clinton  v.  State,  64  Tex. 
Cr.  R.  446,  142  S.  W.  581 ;  Btermann  v.  Guar- 
anty Mutual  Life  Ins.  Co.,  142  Iowa,  841. 
120  N.  W.  968.  In  the  absence  of  any 
Standard  of  measurement,  the  question  is 
one  of  fact  to  be  determined  by  the  Jurors, 
whose  conclusion,  as  stated,  would  dejiend 
largely  upon  their  views  as  to  what  consti- 
tutes excess  in  the  use  thereof.  It  cannot  be 
determined  upon  the  quantity  used,  because 
of  the  fact  that  an  amount  which  might 
affect  one  individual  would  not  be  notice- 
able upon  anothe.:.  The  most  of  the  testi- 
mony bearing  upon  the  question  was  givea 
by  witnesses  from  Daggett,  near  which 
place  it  appears  deceased  was  engaged  In 
the  operntlon  of  a  mine,  and  from  which  he, 
from  two  to  four  weeks,  went  to  Daggett, 
at  which  times  he  concededly  drank  more  or 
less  whisky  and  beer.  There  is  little  testi- 
mony touching  the  quantity  of  his  libations. 
Apparently  he  did  not  drink  sufficiently  to 
Interfere  with  his  transaction  of  business  and 
it  fairly  appears  that  there  was  a  conflict  of 
evidence  as  to  the  effect  upon  him  of  that 
which  he  did  drink.  Under  the  circumstances 
shown,  we  cannot  say  that  the  Jury,  upon 
the  testimony  as  to  his  habits  of  drinking  at 
Daggett,  were  not  Justified  in  their  verdict 
that  he  did  not  drink  to  excess.  It  appears 
from  the  testimony  of  two  witnesses,  James 
Hoslck,  a  police  oflicer  of  the  city  of  Los 
Angeles,  and  a  Mr&  Skinner,  that  McEwen 
did  drink  to  an  extent  that  resulted  in  his 


being  drunk,  and  both  of  tbem  go  into  de-. 
tails  as  to  one  particular  occasion.  As  to 
the  testimony  of  those  two  witnesses,  the 
court  Instructed  the  Jury  that  if  they  be- 
lieved the  same  they  should  find  that  the 
applicant's  answer  to  the  qiiestlou  was  false, 
but  Instructed  them  that  the  one  particular 
instance  referred  to  would  not  necessarily 
Justify  a  verdict  that  the  answer  was  false; 
that  as  to  that,  if  they  found  their  evidence 
true,  they  should  consider  whether  or  not 
it  was  a  voluntary  intoxication,  or  an  in- 
cident where  others  who  were  with  him 
succeeded  in  getting  him  Intoxicated  for  pur- 
poses of  their  own,  in  which  case  they  should 
not  consider  such  act  alone  as  Justifying  a. 
finding  that  his  answer  was  false,  but  that — 

•^f  you  find  from  the  evidence  •  »  •  that 
the  deceased  was  in  the  habit  of  nsing  wine, 
spirits,  or  malt  liquors,  and  that  bad  persisted 
for  some  time,  and  that  he  hod  on  more  than 
one  occasion  used  tbem  to  etxcess,  then  you 
should  find  that  the  representations  herein  are 
false." 

This  last  instruction  was  certainly  as  fair 
as  defendant  could  ask,  and  it  is  apparent 
from  the  verdict  that  the  Jury  did  not  be- 
lieve the  testimony  of  Hoslck  and  Skinner  as 
to  repeated  acts  of  drunkenness  on  the  part 
of  McEwen  to  which  they  testified.  We  can- 
not say  that  the  verdict  of  the  Jary  that  the 
answers  of  McEwen  to  questions  4a  and  4b 
are  not  Justified  by  the  evidence. 

[13]  5.  In  answer  to  questions  1  and  2 
McEwen  stated  that  he  was  proprietor  of  a 
collection  agency,  in  which  business  he  had 
been  engaged  for  10  years.  These  questions 
called  for  full  details,  and,  considering  the 
sufficiency  of  the  evidence  to  Justify  the  ver- 
dict, we  must  bear  in  mind  that  McEwen 
certified  that— 

"I  declare,  on  behalf  of  myself  and  of  any  per- 
son who  shall  have  or  claim  any  Interest  in  any 
insnr&noe  made  hereunder,  that  I  have  care- 
fully read  each  and  all  of  the  above  an- 
swers; that  they  are  each  written  as  made  by 
me;  that  each  of  them  is  full,  complete  and 
true.    •    •    •" 

At  the  date  of  nuiking  the  application  tor 
the  Insurance,  McEwen's  chief  business  ap- 
pears to  have  been  that  of  minlag.     Accord- 
ing to  plaintiff's  testimony,  he  went  to  New 
Mexico  in  1904  and  was  there  about  a  year, 
and  in  1906  he  went  to  Old  Mexico,  where 
he  was  engaged  in  the  brick  business  and  a 
part  of  the  time  in  mining.    Wben  toe  return- 
ed from  Old  Mexico  in  1906,  be  engaged  Vn 
mining  near  Daggett,  and  a  part  ol  ttoe  Udop 
prospecting    near    Fallbrook.     He    contVnuea 
In  the  mining   bosiness  near  Daggett  nnm 
July,  1909.    The  evidence  shows  ^toattoe  ^^^^ 
had  an  office"  and  was  not  connecte<i  -wim 
collection  agency;    and  while  there 
evidence  tliat   l»e   made  collections 
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father,  a  groceryman,  and  at  tlntea  for  others 
in  a  desultory  way,  It  could  in  no  sense  be 
said  that  be  was  or  bad  been  for  10  years  en- 
gaged in  such  occupation.  Indeed,  it  clearly 
appears  from  the  evidence  that  he  not  only 
was  not  the  proprietor  of  a  collection  agency 
In  any  sense  of  the  term,  but  that  during  the 
10  years  preceding  the  making  of  the  ap- 
plication, and  particularly  from  1904  to  Juty, 
1909,  he  was  engaged  largely  in  mining  and 
business  other  than  that  of  collecting.  In 
arriving'  at  its  verdict  upon  the  answer  given 
to  this  question,  the  court  instructed  the 
jury  that  it  was  to  determine  whether  or  not 
the  statement  made  was  substantially  true. 

"By  substantially  true  does  not  mean  some- 
what true,  partially  true,  on  the  one  hand,  nor 
does  it  mean  true  in  every  possible  and  imma- 
terial respect,  on  the  other.  It  means  true 
without  qualification  in  all  respects  material  to 
the  risk." 

Considering  the  character  of  this  evidence, 
we  think  it  apparent  that  the  Jury,  under 
the  instruction,  believing  it  was  its  province 
to  determine  whether  or  not  the  representa- 
tion was  true  "in  all  respects  material  to 
the  risk,"  determined  that  it  was  immaterial, 
and  therefore,  notwithstanding  the  faUlty 
of  the  answer  shown  by  the  evidence,  render- 
ed their  verdict  upon  such  theory.  The  court 
did  not  as  to  this  question,  as  it  did  in 
«thers,  determine  the  question  of  the  mate- 
riality of  the  answer,  but  by  this  instruction 
clearly  submitted  to  the  Jury  the  question  of 
its  materiality.  The  giving  of  the  instruc- 
tion as  to  this  question  was  erroneous,  since, 
as  stated  on  the  former  appeal,  "the  mate- 
riality of  the  representations  was  a  question 
of  law  for  determination  of  the  court  and 
not  the  Jury." 

[14]  6.  In  response  to  question  7,  "What 
illnesses,  diseases,  or  accidents  have  you  had 
since  childhood?"  McEwen  answered,  "Ty- 
phoid pneumonia ;  one  attack  in  1891 ; 
duration  two  months;  severe;  complete  re- 
covery." It  conclusively  and  without  con- 
tradiction appears  from  the  evidence  that  in 
July,  1909,  Just  a  year  prior  to  making  the 
application  for  the  policy,  McBwen,  at  his 
mine  near  Daggett,  was  injured  by  being 
struck  or  kicked  in  the  chest  by  the  foot  of 
a  mule,  as  a  result  of  which  his  back  was 
strained  and  one  rib  broken;  that,  owing 
to  total  disability  caused  by  the  injury,  he 
received  from  an  accident  insurance  company 
the  sum  of  $25  per  week  for  a  period  of  16 
weeks,  amounting  In  all  to  $400.  The  char- 
acter of  the  Injury  was  such  that  It  complete- 
ly rendered  him  unfit  for  doing  any  business 
whatsoever;  that  he  raised  purulent  matter 
and  stated  to  Dr.  Garrett  that  he  spat  blood, 
the  cause  of  which,  as  stated  by  McEwen 
and  determined  by  the  doctor,  was  the  In- 
jury received  In  this  accident,  the  effect  of 


which  was  for  a  time  to  seriously  impair 
his  health.  The  question  not  only  called  for 
a  statement  of  diseases  from  which  he  had 
suffered  since  childhood,  but  as  well  accidents 
to  which  he  had  been  subjected,  and  from 
which  he  had  suffered.  The  answer  was  in 
effect  that  he  had  had  no  accidents.  Notwith- 
standing the  serious  nature  of  the  Injnry 
suffered  from  this  accident,  which  disabled 
him  for  a  period  of  nearly  4  montlis,  he  con- 
cealed from  the  company  all  knowledge  there- 
of;  the  effect  of  his  answer  being  that  he 
had  suffered  no  such  injury  from  the  acci- 
dent as  that  shown.  That  the  Information 
was  material  and  suppressed  in  bad 
faith  admits  of  little  doubt.  Metropolitan 
Life  Ins.  Co.  v.  McTague,  49  N.  J.  Law,  687, 
9  Atl.  768,  60  Am.  Eep.  661;  Metropolitan 
Life  Ins.  Co.  v.  Brubaker,  78  ECan.  146,  96 
Pac.  62,  18  L.  R.  A.  (N.  S.)  362,  130  Am.  St. 
Rep.  356,  16  Ann.  Ca3.-267;  Bt^ant  v.  Mod- 
ern Woodmen  of  America,  86  Neb.  372,  125 
N.  W.  621,  27  "L.  B.  A.  (N.  S.)  826.  21  Ann.  Cas. 
365;  McCoUum  v.  New  Tork  Life  Ins.  Co.. 
124  N.  Y.  642,  27  N.  K  412;  Cooley's  Brl^s, 
vol.  Ill,  p.  2109;  Civ.  Code,  {{  2661,  257». 
The  trial  Judge  appears  to  have  recognized 
the  facts  concerning  the  accident  were  un- 
disputed. It  is  impossible  to  reconcile  the 
verdict  of  the  Jury,  to  the  effect  that  the 
answer  to  this  question  was  true,  save  and 
except  upon  the  theory  that  the  injury  sus- 
tained at  the  time,  however  severe  and  seri- 
ous In  character  It  may  have  been,  did  not 
in  the  minds  of  the  Jurors  tend  to  increase 
the  risk  assumed  by  defendant  In  insuring 
McEwen's  life.  This  conclusion,  no  doubt, 
was  due  to  an  instruction  given  by  the  court, 
which  we  deem  clearly  erroneous.  The  court, 
after  referring  to  the  accident  which  the 
evidence  established,  stated  to  the  Jury: 

"No  mention  is  made  of  this  by  the  deceased 
in  this  application.  If  you  find  from  the  evi- 
dence that  the  deceased  was  struck  or  kicked 
by  a  mule,  and  that  as  a  result  of  the  injury  so 
received,  he  was  disabled  for  a  number  of  weeks, 
and  unable  to  continue  his  occupation  from  July 
2,  1909,  to  Augnst  26,  1909,  that  he  was  not 
able  to  continue  in  his  occupation  during  that 
period,  that  the  injury  was  such  as  it  might 
have  a  tendency  to  affect  the  longevity  of  the 
deceased,  then  you  will  find  that  the  answer 
to  that  question  was  false." 

In  view  of  the  uncontradicted  evidence.  It 
Is  impossible  to  conceive  of  the  Jury  reaching 
the  verdict  rendered,  except  upon  the  hypoth- 
esis that  the  accident  and  resultant  injury 
therefrom  did  not  "have  a  tendency  to  affect 
the  longevity  of  the  deceased."  Not  only  was 
the  instruction  erroneous,  but  it  was  clearly 
prejudicial  to  defendant,  in  that,  except  for 
it,  the  verdict  roust,  upon  the  evidence,  have 
been  a  negative  answer.  The  opinion  of  the 
Jury  npou  the  question  as  to  whether  the  In- 
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Jury  affected  Us  longevity  had  nothing  to 
do  'With  the  truth  of  the  answer.  By  ask- 
ing the  question  as  to  accidents,  the  company 
fixes  its  estimate  of  Its  importance,  and  the 
applicant  agrees  thereto.  Had  the  answer 
been  true,  the  information  would  have  afford- 
ed means  for  the  company  to  determine 
whether  the  life  of  one  so  Injured  was  a 
desirable  risk. 

"It  woald  be  a  riolation  of  the  legal  rights 
of  the  company  to  take  from  it  its  acknowledged 
IMwer,  thus  to  make  its  opmion  the  standard  of 
what  is  material,  and  to  leave  that  point  to  the 
determination  of  a  jury."  Jeffries  v.  Economi- 
cal, etc.,  Ins.  Co.,  22  Wall.  47,  22  L.  Ed.  833 ; 
Hubbard  v.  Mutual,  etc.,  Ass'n,  IQO  Fed.  726, 
40  C  C.  A.  665. 

Certainly,  considering  the  nature  of  the 
Injury  sustained  by  the  applicant,  the  Infor- 
mation was  material  to  the  company,  and  It 
may  well  be  that,  had  the  company  received 
Information  from  the  applicant  that  within 
the  year  he  had  sustained  injuries  to  his 
chest,  resulting  In  one  rib  being  broken,  his 
back  strained,  and  as  a  result  of  which  he 
spat  blood  and  purulent  matter,  and  on  ac- 
count of  which  he  received  from  an  accident 
Insurance  company  $25  per  week  for  a  period 
of  16  weeks,  it  would  not  have  assumed  the 
risk  upon  his  life.  Indeed,  it  may  be  that  the 
Injury  tlius  received  was  the  latent  cause 
of  his  death.  For  this  error,  if  for  no  other, 
we  feel  that  the  Judgment  and  order  should 
be  reversed. 

[16]  7.  Appellant  complains  of  the  fact 
that  the  court  throughout  the  instructions 
told  the  Jury  that  their  verdict  depended 
upon  whether  or  not  they  found  the  "state- 
ments" made  were  false;  whereas,  the  court 
should  have  Instructed  the  Jury  that,  if  they 
found  any  one  of  the  statements  false,  their 
verdict  should  be  in  favor  of  the  defendant. 
Since,  however,  the  Jury  found  all  of  the 
statements  true,  the  defendant  could  not 
have  t>een  prejudiced  by  reason  of  the  in- 
struction given,  even  if  it  be  conceded  er- 
roneous. 

[1(]  8.  Since  the  court  might  in  its  dis- 
cretion have  refused  to  submit  any  questions 
to  the  Jury  for  a  special  verdict,  no  error 
can  be  predicated  upon  tlie  fact  that  the  court 
refused  to  submit  to  the  Jury  certain  Inter- 
rogatories requested  by  the  defendant.  Sec- 
tion 625,  Code  Civ.  Proc.;  Pigeon  v.  Fuller, 
156  Cal.  691,  105  Pac.  976. 

There  are  other  alleged  errors;  but.  In 
view  of  what  has  hereinbefore  been  said, 
we  deem  it  unnecessary  to  discuss  them. 

For  what  we  conceive  to  be  errors,  herein 
discussed  under  subdivisions  5  and  6,  the 
Judgment  and  order  denying  defendant's 
motion  fpr  a  new  trial  are  reversed. 

We  concur:    CONRBX,  P.  J.;    JAAIES,  J. 


V.  OXNAK  379 

p.) 

MENEFBB  et  al  v.  OXNAM  et  aL  , 


(av.  2018.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    July  5,  1910.) 

1.  JOIHT     ADTBNTtTBEa     ^S»4(l)     —    DUTT    OF 
JOWS  AnVEKTITIOBB. 

The  tendency  of  modern  decisions  is  to  re- 
gard the  rights  of  joint  adventurers,  as  between 
themselves,  as  practically  governed  by  the  rules 
fixing  the  rights  of  partners,  and,  the  relation 
between  joint  adventurers  being  fiduciary  in 
character,  each  must  be  held  strictly  to  account 
to  his  coadventurera,  and  will  not  be  permitted 
to  enjoy  any  unfair  advantage. 

2.  Joint  Advkntubes  ®=>4(1)  —  RiaircB  of 
Pabtie»— Fraud  . 

The  failure  of  one  of  several  joint  adven- 
turers in  an  enterprise,  looking  to  the  pur- 
chase of  property,  to  share  with  his  coadven- 
turera any  secret  advantage  given  by  their  ven- 
dor for  inducing  the  purchase,  is  such  a  breach 
of  confidence  as  amounts  to  a  constructive  fraud, 
and  will  entitle  his  coadventurera  either  to  re- 
scind the  contract,  or  to  maintain  an  action 
for  damages  against  either  or  both  parties  to 
the  secret  understanding. 

3.  Joint  AnvENXtniEs  ®=»4(1)— Fbaud  of  Co- 
ad  vektcbeb— Damage. 

Where  one  party  to  a  joint  adventure,  whicli 
contemplates  the  purchase  of  property,  receives 
an  advantage  which  be  does  not  share  with  his 
coadventurera,  it  is  not  necessary  that  those 
adventurers,  complaining  of  the  breach  of  faith, 
should  have  been  actually  injured;  for,  while 
it  is  a  general  rule  that  fraud  without  iniury 
is  no  ground  for  relief,  it  is  unnecessary  for  the 
defrauded  party  to  show  more  than  a  slight  in- 
jury, and  the  very  'breach  of  confidence  causes 
injury. 

4.  Joint  Adventubes  ^siS— Bbeach  of  Con- 
fidence—<:oi{fiaint. 

A  complaint  by  all  but  one  of  the  parties  to 
a  joint  adventure,  seeking  a  rescission  of  con- 
tract of  purchase  on  the  ground  tliat  one  of 
them  did  not  share  with  his  coadventurera  the 
profit  from  a  secret  agreement,  which  he  made 
with  the  vendor  of  the  property  which  was  pur- 
chased, Ifeld  to  sufficiently  allege  damage  under 
the  liberal  rule  of  Code  Civ.  Proc.  S  452. 

5.  Joint  Advbnttjbes  <®=>7—Contbacts— Re- 
scission. 

Where  a  vendor  of  property,  which  was  ac- 
quired by  joint  adventurer's,  by  secret  agreement 
gave  one  of  them  an  advantage  not  shared  by 
the  others,  the  vendor  was  a  party  to  the  con- 
structive fraud  as  much  as  the  adventurer  re- 
ceiving the  benefit,  and  hence  upon  discovery 
those  adventurers  not  parties  to  the  agreement 
were  entitled  to  rescind. 

6.  Joint  Adventures  *=»7— Contracts— Ue- 
acissioN— Delay. 

While  parties  must  promptly  rescind  on 
discovery  of  the  facts  entitling  them  to  the  re- 
lief, joint  adventurers  cannot  be,  held  remiss  for 
failing  to  rescind  a  contract  of  purchase  until 
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they  learned  that  one  of  their  number  was  ben- 
efited by  a  secret  agreement  between  himself 
and  the  yendor  of  tlie  property  which  they  ac- 
quired. 

7.  Joint  Adventcbies  «=»7—Contbacts— Re- 
scission—Notice. 

Where  joint  adventurers,  because  of  the  ex- 
istence of  negotiations  between  the  executrix  of 
their  vendor  and  themselves,  delayed  for  five 
weeks  in  giving  notice  of  election  to  rescind  the 
contract,  after  discovery  that  one  of  their  num- 
ber was  given  advantage  of  a  secret  profit,  such 
delay  in  giving  nodce  of  rescission  was  not  un- 
reasonable. 

8.  CoNTBACTs   «=>270(1)— Rescission— Delay 
—Suit. 

Where  plaintiffs'  delay  in  commencing  ac- 
tion, after  giving  notice  of  their  election  to  re- 
scind the  contract,  in  no  wise  damaged  defend- 
ant, the  delay  is  no  ground  for  denial  of  relief. 

9.  Contbacts   €=266(2)  —  Rescission  —  Rb- 

TUBN. 

Where,  in  an  action'  to  rescind  a  contract,  a 
return  in  specie  of  all  the  property  received  by 
the  plaintiff  is  rendered  impossible  by  reason  of 
his  having  parted  with  a  portion  of  it  before 
discovery  of  fraud,  held,  under  Civ.  Code,  § 
3408,  that  rescission  will  not  be  denied,  where 
there  is  a  return  of  all  property  on  hand  with 
compensation  in  money  for  the  remainder. 

10.  Joint  Advbntctbes  ^ssS— Contbaots- 
Rescission— Action— Complaint. 

A  complaint  by  joint  adventurers,  seeking 
rescission  of  the  contract  for  purchase  of  a 
mining  daim,  held  not  open  to  demurrer  on  the 
ground  that  there  was  not  an  offer  to  return 
some  of  the  bullion  extracted  from  the  claim 
while  adventurers  were  in  possession,  and  before 
they  discovered  the  fraud  which  entitled  them  to 
rescind. 

11.  Joint  ADVENTtmEs  «=>8— Actions— Coit- 
PLAINT— Sufucienct. 

A  complaint  by  joint  adventurers  seeking 
to  rescind  a  contract  for  purchase  on  ground 
that  the  vendor  gave  one  of  them  an  advantage 
not  shared  by  the  others,  held  to  state  a  cause 
of  action  and  to  be  good  against  demurrer. 

12.  Pleading  €s»34(1)—Constbuction— Com- 
plaint. 

Under  Code  Civ.  Proc.  {  452,  a  ct>mplaint 
should  be  liberally  construed  with  a  view  to 
substantial  justice,  and  the  liberal  spirit  ia  car- 
ried into  Const,  art.  6,  {  4V^ ;  hence  a  com- 
plaint, though  not  a  model  pleading,  is  not  open 
to  special  demurrer,  where  the  facts  pleaded 
disclosed  the  cause  of  action. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Lewis  R.  Works,  Judge. 

Action  by  A.  B.  Menefee  and  others  against 
Mamie  Oxnam,  as  executrix  of  the  estate  of 
T.  H.  Oxnam,  deceased,  and  W.  T.  MacDon- 
ald,  as  to  whom  the  action  was  dismissed  be- 
fore trial.  From  a  judgment  for  defendant 
sustaining  a  demurrer  to  the  amended  com- 
plaint, plaintiffs  appeal.  Reversed,  with  di- 
rections to  overrule  the  demurrer. 


Dell  A,  Schweitzer,  of  Los  Angeles,  Barry 
W.  Elliott,  of  Corona,  and  Schweitzer  *  Hut- 
ton,  of  Los  Angeles,  for  appellants. 

Geocge  W.  Dryer  and  Mulford  &  Dryer,  all 
of  Los  Angeles,  for  respondents. 

FINLAYSON,  P.  J.  Judgment  was  en- 
tered against  plaintiffs  upon  a  demurrer  to 
their  third  amended  complaint.  The  demur- 
rer v^as  general  and  special.  This  appeal  is 
from  that  judgment. 

The  complaint  shows  plaintiffs'  case  to  bo 
substantially  as  follows:  On  November  5, 
1913,  T.  H.  Oxnam,  since  deceased,  as  party 
of  the  first  part,  and  these .  three  plaintiffs 
and  defendiint  MacDonald,  as  parties  of  the 
second  part,  entered  into  a  written  contract 
whereby  Oxnam  agreed  to  sell  to  plaintiffs 
and  MacDonald  an  undivided  four-flfths  of  a 
mine  then  owned  by  Oxnam,  upon  these 
terms:  The  parties  of  the  second  part,  four 
In  number,  were  given  the  right  to  purchase 
the  undivided  foui^flfths  for  $20,000.  This 
520,000  was  to  be  paid  In  two  years,  as  fol- 
lows: A  promissory  note  for  ?7,500,  executed 
by  MacDonald,  payable  on  or  before  October 
31,  1915,  was  to  be  given  to  Oxnam,  and  the 
balance,  $12,500  was  to  be  paid  out  of  the  net 
proceeds  from  the  mining  property  which.  It 
was  agreed,  should  be  worked  by  the  four 
purchasers.  It  further  was  pgreed  that  the 
purchasers,  plaintiffs  and  MacDonald,  should 
deposit  the  sum  of  $22,500  in  bank.  Of  this 
sum,  not  less  than  $15,000  was  to  be  expend- 
ed by  the  purchasers  In  the  installation  of  a 
new  cyanide  plant,  repairs  to  the  mill,  and 
Installation  of  additional  equiiHnent,  the  bal- 
ance, If  any,  to  be  used  as  working  capitaL 
It  also  was  agreed  that,  after  Oxnam  had  re- 
ceived from  the  profits  of  the  mining  opera- 
tions all  of  the  balance  of  the  $20,000  left  aft- 
er subtracting  MacDonald's  note  for  $7,600, 
and  after  plaintiffs  and  their  associate,  Mac* 
Donald,  had  received  $30,000  from  the  pro- 
ceeds, then,  but  not  before,  Oxnam  should  be 
entitled  to  profits  on  the  undivided  one-fifth 
that  he  retained. 

Before  entering  into  the  contract  with  Ox- 
nam to  purchase  the  undivided  four-fifths.  It 
was  agreed  between  plaintiffs  and  MacDon- 
ald that  If  they  made  the  contract  with 
Oxnam  they  would  operate  the  mine  as  equal 
and  joint  owners  and  equal  active  partners. 
All  the  details  of  the  purchase  and  the  ne- 
gotiations leading  np  to  the  contract  with 
Oxnam  were  left  to  MacDonald.  Plaintiffs 
relied  upon  MacDonald's  honesty  and  upon 
bis  becoming  equally  Interested  financially 
with  them  in  the  purchase.  Oxnam  knew 
MacDonald  represented  plaintiffs,  and  that 
he  was  acting  for  them  as  an  equal  partner. 

Prior  to  and  In  anticipation  of  the  execu- 
tion of  the  contract  to  purchase  from  Oxnam 
the  undivided  four-fifths,  MacDonald,  not- 
withstanding he  and  plaintiffs  were  coadven- 
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turera  In  the  ptircbase  of  tbe  property,  en- 
tered into  a  secret  side  ag^ement  with  Ox- 
nam,  wbereby  Oxnam  agreed  with  MacDon- 
ald  tbat  U  tbe  operation  of  tbe  mine  did  not 
produce  sufficient  profits  to  enable  the  latter 
to  pay  bis  note  to  Oxnani  tor  $7,S0O  within 
tbe  two  years,  he  should  have  the  right  to  re- 
convey  to  Oxnam  bis  one-fifth  interest  in 
tbe  mining  property,  and  Oznam  would  there- 
upon return  bis  note  to  blm.  This  secret  side 
agreement  between  Oxnam  and  plaintiffs' 
Joint  associate,  MacDonald,  was  entered  into 
"in  consideration  of  plaintiffs  signing  the 
said  contract" — the  contract  of  purchase  tbat 
plaintiffs  and  MacDonald  made  with  Oxnam. 
Had  plaintiffs  known  of  tbe  tsecret  agreement 
between  their  associate,  MacDonald,  and  Ox- 
nam, they  would  not  have  entered  Into  tbe 
contract  of  purchase  with  Oxnam.  Tbe  exist- 
ence of  this  secret  side  agreement  was  not 
discovered  by  plaintiffs  until  August  11, 1916, 
when  MacDonald  Informed  tbem  of  it 

Plaintiffs  and  MacDonald  entered  Into  pos- 
session of  the  mining  property  and  operat- 
ed it.  Its  operation,  however,  proved  un- 
profitable. MacDonald  has  never  paid  any 
part  of  bis  note  to  Oxnam.  In  operating  tbe 
property  plaintiffs  exi)ended,  in  all,  $32,894.- 
27,  of  which  $22,500  was  expended  In  install- 
ing tbe  new  cyanide  plant  and  as  otherwise 
provided  In  their  contract  with  Oxnam ;  $4,- 
486  was  expended  In  other  improvements, 
which  liave  become  a  part  of  tbe  property, 
and  the  balance  in  operating  expenses. 

Oxnam  died  February  16,  l;916.  Thereafter 
letters  testamentary  were  issued  to  tbe  de- 
fendant and  respondent,  Mamie  Oxnam,  who 
is  now  tbe  sole  defendant,  the  action  having 
been  dismissed  as  to  defendant  MacDonald  on 
plaintiffs*  motion. 

Upon  discovering  the  secret  side  agreement 
between  Oxnam  and  MacDonald,  plaintiffs, 
claiming  to  have  been  defrauded  thereby,  and 
tbat  they  had  been  damaged  by  reason  of  tbe 
expenditures  they  had  made  under  their  con- 
tract with  Oxnam  during  the  time  when  they 
had  no  reason  to  believe  tbe  contract  tainted 
with  fraud,  entered  into  negotiations  with 
tbe  executrix  and  her  legal  advisers,  in  an 
endeavor  to  effect  a  settlement  of  their  claim 
for  damages.  These  negotiations,  extending 
over  a  period  of  about  seven  weeks,  proving 
ineffective,  plaintiffs  served  upon  the  execa- 
trix  a  notice  of  rescission,  and  about  two 
weeks  thereafter  presented  to  ber,  as  execu- 
trix, their  verified  claim  for  $32,841.66,  the 
moneys  so  expended  by  them  under  their 
contract  of  purchase  with  defendant's  testa- 
tor. The  claim  having  been  retained  by  tbe 
executrix  for  more  than  10  days  without  be- 
ing allowed,  tbls  action  was  commenced. 

We  shall  first  consider  whether  the  com- 
plaint states  a  cause  of  action  and  Is  good  as 
against  the  general  demurrer. 

[1, 2]  It  is  of  no  consequence  whether  ap- 
pellants and  their  associate,  MacDonald,  ever 
became  partners,  in  any  strict  sense  of  the 
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term,  nor  what  may  be  tbe  respective  rights 
and  obligations  of  mining  partners,  inter 
sese.  Appellants  and  MacDonald  were  Joint 
adventurers  in  a  common  enterprise — an  en- 
terprise that  contemplated  the  purclbase  of 
tbe  undivided  four-fifths  of  the  mine  and  tbe 
operation  of  the  property,  not  only  for  ulti- 
mate profit,  but  as  a  means  of  paying  to  their 
vendor  the  balance  of  the  purchase  price  over 
and  above  the  $7,500  that  MacDonald  was  to 
pay  pursuant  to  tbe  terms  of  his  promissory 
note  to  their  vendor. 

The  tendency  of  the  modern  decisions  is 
to  regard  the  right  of  Joint  adventurers,  as 
between  themselves,  as  governed  practically 
by  the  same  rules  tlyit  govern  the  relations 
of  partners.  15  R.  0.  h.  60a  The  relation 
between  Joint  adventurers  is  fiduciary  in  its 
character.  Tbe  utmost  good  faith  isrequlred 
of  each  In  his  dealings  with  the  others.  Each 
will  beheld  strictly  to  account  to  bis  coad ven- 
turers. He  wUl  not  be  permitted  to  enjoy 
any  unfair  advantage,  or  any  greater  rights 
than  he  and  his.coadventurers  are  entitled 
to  under  the  terms  of  their  agreement  or  un- 
derstanding. The  mere  fact  that  be  is  in- 
trusted with  tbe  rights  of  his  coadventurers 
imposes  upon  him  tbe  duty  of  guarding  their 
rights  equally  with  his  own.  In  accordance 
with  the  principles  of  good  faith  and  confi- 
dence governing  the  relations  of  Joint  adven- 
turers, a  coadventurer  may  not  conceal  bis 
interest  or  bis  profits  from  his  associates  in 
the  enterprise.  None  will  be  allowed  to  ob- 
tain by  secret  agreement  any  advantage  over 
the  others.  The  consent  of  each  to  the  Joint 
adventure,  is  usually  glvoi,  and  the  mcmey 
of  each  obtained,  on  the  understanding  and 
belief  that  tbe  ftands.  Interest,  and  aid  of 
each  are  and  will  be  given  to  the  enterprise 
within  the  bounds  agreed  upon.  The  failure 
of  one  of  the  several  Joint  adventurers.  In  an 
enterprise  looking  to  the  purchase  of  prop- 
erty, to  share  with  his  coadventurers,  any 
secret  advantage  given  by  their  vendor  for 
Inducing  tbe  purchase  by  the  other  coadven- 
turers, '  is  such  a  breadi  of  confidence  as 
amounts  to  constructive  fraud,  and  will  en- 
title his  coadventurers  either  to  rescind  the 
contract,  or  to  maintain  an  action  for  dam- 
ages for  fraud  and  deceit  against  either  or 
both  parties  to  the  secret  understanding,  or 
to  have  the  coadventurer  receiving  the  bene- 
fit account  to  bis  associates  in  tbe  enter- 
prise. 15  R.  C.  L.  600-503;  23  Cyc.  462,  et 
seq.;  Noble  ▼.  Fox,  35  OkL  70,  128  Pac.  102. 
43  L.  R.  A.  (N.  S.)  933,  and  note ;  Jefress  v. 
PhlUlps,  31  Okl.  202,  120  Pac.  916;  Ollpln  v. 
Netograph  Mach.  Co.,  25  Okl.  408,  108  Pac. 
382,  29  I*  R.  A.  (N.  S.)  477 ;  King  v.  White, 
119  Ala.  429,  24  South.  710;  Kennah  v.  Bos- 
ton, 15  Wash.  275,  46  Pac.  236;  Grant  v. 
Hardy,  33  Wis.  668 ;  Llnd  v.  Webber,  36  Nev. 
623,  184  Pac.  461,  136  Pac.  139,  141  Paa  468, 
60  U  R.  A.  (N.  8.)  1046,  Ann.  Gas.  1916A. 
1202;  Hambleton  y.  Rhlnd,  84  Md.  466,  36 
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AtL  607,  40  L.  R.  A.  21^,  and  note ;  Huinbnrg 
V.  Lotz,  4  Cal.  App.  438,  88  Pac.  510;  Rfch- 
arda  v.  Fraser,  122  Cal.  456,  55  Pac.  246; 
Id.,  136  Cal.  460,  69  Pac.  83;  Llewelyn  v. 
Levi,  167  Cal.  31,  106  Pac.  2,  19;  Denis  v. 
Gordon,  163  Cal.  427,  125  Pac.  1063;  Loml- 
ta  L.  &  W.  Co.  V.  Robinson,  154  Cal.  36,  97 
Pac.  10,  18  L.  R.  A.  (N.  S.)  1106 ;  California, 
etc.,  Min.  Co.  v.  Walls,  170  Cal.  285,  149  Pac. 
595. 

As  a  rule,  cases  of  the  character  now  un- 
der consideration  are  cases  where  the  perfid- 
ious Joint  adventurer,  by  a  secret  side  agree- 
ment, has  gained  some  profit,  either  In  money 
or  property,  in  which  his  coadventurers  will 
be  held  entitled  to  shart.  Such  was  the  case 
in  Lomlta  L.  &  W.  Co.  v.  Robinson,  supra. 
Or  they  are  cases  where  the  unfaithful  co- 
adventurer,  by  a  secret  agreement  with  the 
vendor  of  the  joint  adventurers,  has  received 
his  share  of  the  property  purchased  gratui- 
tously, or  for  less  than  the  amount  contem- 
plated by  his  agreement  with  his  associates. 
This  was  the  case  In  Noble  v.  Fox,  supra. 
Here,  however,  MacDonald  did  not  receive 
any  secret  commission,  or  any  advantage, 
either  in  money  or  property,  of  Such  a  nature 
that  his  coadventurers  can  share  therein; 
nor  was  he  to  receive  his  undivided  Interest 
in  the  mine  gratuitously.  However,  we 
think  the  case  clearly  falls  within  the  prin- 
ciple announced  In  the  cases  cited  stjpra. 

[3]  In  actions  of  this  character  it  is  not 
necessary  that  the  parties  complaining  of 
the  breach  of  faith  on  the  part  of  their  co- 
adventurer  should  allege  or  prove  that  they 
have  actually  been  injured  by  his. breach  of 
their  confidence.  Unquestionably  it  is  the 
general  rule  that  fraud  without  injury  is 
not  ground  for  relief,  either  In  law  or  equity ; 
though  even  under  this  general  rule  the  In- 
Jury  need  not  be  of  such  a  nature  that  it  can 
be  accurately  measured  in'  money,  but  It  will 
suffice  if  the  defrauded  party  has  been  but 
very  slightly  prejudiced.  Spreckels  v.  Gor- 
rlU,  152  Cal.  383,  388,  92  Pac.  1011.  Though 
It  Is  the  general  rule  that  fraud  without  at 
least  some  sUght  injury  Is  not  ground  for 
relief,  this  general  rule  Is  not  an  obstacle  to 
recovery  in  cases  of  the  kind  here  under  con- 
sideration, even  though  there  be  a  total  ab- 
sence of  injury  to  the  complaining  party. 
That  Is,  where  one  occupies  a  fiduciary  rela- 
tion to  the  plaintiff,  and,  acting  In  co-opera- 
tion with  the  defendant,  he  abuses  the  con- 
fidence of  the  plaintiff,  his  associate  in  a 
common  enterprise,  by  entering  Into  a  secret 
agreement  with  the  defendant,  the  general 
rule  that  fraud  without  injury  la  not  ground 
for  relief  Is  not  applicable,  and  the  plain- 
tiff will  be  entitled  to  relief  whether  he  has 
been  Injured  or  not.  Both  law  and  equity 
have  a  most  tender  regard  for  the  rights  of 
a  complaining  party  growing  out  of  a  fidu- 
ciary relationship.  Bo  that,  where  any  abuse 
of  that  relation  Is  discovered,  the  complain- 


ing party  Is  entitled  to  relief,  wliether  any 
actual  damage  be  established  or  not.  In 
this  class  of  cases  the  question  is  not  wheth- 
er the  breach  of  confidence  has  resulted  in 
profit  to  the  unfaithful  coadventurer,  or 
whether  It  has  resulted  in  injury  to  his  Joint 
adventurers,  but  whether  there  has  been  a 
breach  of  confidence  on  the  part  of  the  fidu- 
ciary. The  great  solicitude  of  the  courts  has 
been  rather  wholly  to  avoid  any  recognition 
of  a  principle  that.  In  the  hands  of  a^vari- 
dous  and  cunning  men,  might  be  turned  to 
their  own  account,  than  to  Inquire  whether 
the  complaining  party  has  suffered  any  ac- 
tual disadvantage.  The  rule  that  a  coadven- 
turer must  act  with  utmost  good  faith,  and 
In  all  things  be  faithful  and  loyal  to  his  as- 
sociates and  to  the  purpose  of  the  enterprise, 
is  not  intended  to  be  remedial  of  actual 
wrong,  but  preventive  of  the  possibility  of 
it,  and  It  matters  not  that  there  Is  no  fraud 
meditated  and  no  Injury  done.  Henninger  v. 
■Heald,  52  N.  J.  Eq.  431,  29  Atl.  190,  affirmed 
53  N.  J.  Eq.  694,  35  Atl.  1130. 

[4,  6]  But  even  If,  In  cases  of  this  charac- 
ter, It  were  necessary  to  show  injury  in  order 
to  entitle  the  complaining  party  to  relief,  we 
think  the  complaint,  if  "liberally  construed, 
with  a  view  to  substantial  justice  between 
the  parties"  (section  452,  Code  Civ.  Proc), 
does  show  injury  to  plaintiffs.  Under  the 
terms  of  the  contract  of  purchase  made  by 
MacDonald  and  plaintiffs  with  Oxnam,  the 
four  purchasers  were  to  receive  an  undivided 
four-fifths  of  the  mine.  The  complaint  al- 
leges that  It  was  agreed  between  MacDonald 
and  appellants,  before  making  their  contract 
of  purchase  with  Oxnam,  that  If  they  en- 
tered into  the  contract  with  Oxnam  the  four 
would  own  and  operate  the  property  "as 
equal  joint  owners  and  equal  active  part- 
ners," and  that  appellants  relied  upon  Mac- 
Donald "becoming  equally  interested  finan- 
cially" with  them  "In  the  purchase  of  the 
said  minlQg  property."  Under  the  terms  of 
the  contract  of  purchase  each  of  the  four 
associates  was  to  be  liable  for  the  payment 
of  some  money,  whether  the  venture  proved 
to  be  profitable  or  otherwise.  MacDonald 
was  to  pay  $7,500  upon  the  maturity  of  his 
note  to  Oxnam,  and  each  of  the  three  appel- 
lants was  to  be  liable  for  his  share  of  the 
$22,500  that  was  to  be  advanced  for  the  in~ 
atallatlon  of  the  new  cyanide  plant,  the  pur- 
chase of  the  other  and  additional  equipment, 
and  the  working  capital.  The  complaint  does 
not  allege  whether,  according  to  the  agree- 
ment between  the  four  purchasers,  MacDon- 
ald was  to  furnish  any  part  of  this  $22,500. 
But  whether  he  was  or  not,  it  certainly  was 
understood  that,  on  or  before  the  maturity 
of  his  note  to  Oxnam,  he  was  to  pay  at  least 
the  face  of  that  note,  $7,500.  In  other  words, 
though  the  complete  understanding  between 
MacDonald  and  appellants  is  not  disclosed  by 
the  complaint,  nevertheless,  whatever  It  may 
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hav^  been,  MacDonald,  whetber  the  enter- 
prise proved  a  losing  or  a  profitable  venture, 
whether  the  mining  property  proved  valuable 
or  valueless,  was  to  pay  $7,500  at  least,  and, 
possibly,  a  part  of  the  $22,500 ;  and  each  of 
appellants  was  to  pay  hl^  share  of  the 
$22,500 — regardless  of  how  the  venture 
terminated.  In  short,  the  agreement  be- 
tween the  four  joint  adventures,  whatever  It 
may  have  been  la  Its  entirety,  required  of 
each  the  payment  of  a  sum  of  money,  win  or 
lose.  But,  by  reason  of  the  secret  side  agree- 
ment between  Oznam  and  MacDonald,  the 
latter,  if  the  venture  proved  improfltable, 
was  to  be  relieved  of  the  payment  of  his 
agreed  share  of  the  purchase  price,  to  the  ex- 
tent, at  least,  of  the  sum  evidenced  by  bis 
note — $7,600 — upon  his  reconveying  to  Ox- 
nam  his  share  of  the  purchased  property — an 
undivided  one-fifth  of  the  mine.  This  secret 
side  agreement  was  therefore  imquestlonably 
one  of  considerable  advantage  to  MacDonald, 
and,  of  course,  a  corresponding  disadvantage 
to  the  voidor,  Oznam,  who,  in  the  event  that 
his  mine  proved  worthless  after  the  efforts 
of  the  four  Joint  purchasers  to  work  It  prof- 
itably, was  not  to  receive  the  $7,600  which 
the  contract  between  him  and  bis  four  ven- 
dees contemplated  that  he  should  receive  in 
any  event,  upon  the  maturity  of  the  note  ex- 
ecuted to  blm  by  MacDonald.  It  Is  a  rea- 
sonable inference,  therefore,  that  If  Oxnam 
bad  not  made  this  prior,  secret  side  agree- 
mdt  with  MacDonald,  be  could  have  afford- 
ed to  make,  and,  posslUy,  might  have  made, 
with  the  four  coadventurers  and  purchasers, 
an  agreement  more  advantageous  to  appel- 
lants. It  is  alleged  in  the  complaint  that  Oz- 
nam gave  MacDonald  the  secret  side  agree- 
ment "in  consideration  of  plaintiffs  signing 
the  said  contract,"  i.  e.,  the  contract  of  pur- 
chase that  appellants  aind  MacDonald  made 
with  Oxnam.  The  only  reasonable  Inference 
from  this  allegation  is  that  Oxnam,  deeming 
bis  secret  side  agreement  with  MacDonald  of 
advantage  to  the  latter,  concluded  he  could 
make  it  a  means  whereby  to  secure  the  execu- 
tion by  appellants  of  the  contract  of  pur- 
chase that  finally  was  made,  by  using  Mac- 
Donald'as  a  decoy  to  get  his  coadventurers 
into  the  deal  upon  terms  satisfactory  to  Ox- 
nam, that  is,  upon  the  terms  set  forth  in  the 
contract  of  purchase  as  finally  made.  Any 
such  trick  as  that  Is  a  fraud;  and  if  it  re- 
sulted in  a/Contract  of  purchase  less  advan- 
tageous to  appellants  than  they  otherwise 
would  have  secured,  it  worked  an  injury  to 
tbem. 

By  entering  into  the  written  contract  of 
purchase,  along  with  his  coadventurers,  Mac- 
Donald, In  effect,  represented  to  them  that 
be  was  purchasing  an  undivided  interest 
upon  the  terms  in  that  contract  set  forth. 
Ttiis  representation,  inferable  from  the  fact 
that  he  agreed  to  become  one  of  the  Joint  pur- 
chasers upon  the  terms  and  conditions  set 
forth  'In  the  written  contract    of  purchase, 
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may  well  have  been  a  substantial  induce^ 
ment  to  his  coadventurers  to  join  with  him 
in  their  contract  with  Oxnam.  Appellants 
left  it  to  MacDonald  to  carry  on  the  nego- 
tiations for  the  purchase  of  the  property. 
We  cannot  read  the  complaint  without  being 
impressed  with  the  idea  that  MacDonald  was 
the  leader  in  the  joint  enterprise,  and  that 
appellants,  his  coadventurers,  placed  great 
reliance  upon  his  judgment  and  faith  in  their 
proposed  venture.  For  this  reason  MacDon- 
ald, by  Joining  with  appellants  In  the  pur- 
chase of  the  property,  thereby  may  have,  and 
possibly  did,  lead  his  associates  to  believe 
that  his  confidence  in  the  outcome  of  their 
enterprise  was  such  that  he  was  willing  to 
obligate  himself  to  the  extett  of  $7,600  at 
least,  whether  the  venture  proved  profitable 
or  otherwise.  For  this  reason  the  mere  fact 
that  MacDonald  executed  the  contract  of  pur- 
chase as  a  joint,  purchaser  with  appellants 
afforded  ample  basis  for  the  allegation  that, 
had  appellants  known  of  the  secret  side 
agreement,  they  would  not  have  entered  In- 
to the  contract  with  Oxnam  to  purchase  the 
property. 

In  view  of  the  failure  of  the  complaint 
fully  and  completely  to  set  forth  the  under- 
standing between  appellants  and  MacDon- 
ald, we  have  assumed  that  MacDonald  was 
to  put  up  some  part  of  the  $22,500  that  was 
to  be  advanced  to  purchase  the  new  cyanide  ' 
plant,  etc.,  thus  assuming  the  situation  to  be 
that  which  is  the  most  favorable  to  respond- 
ent. However,  from  certain  facts  appearing 
upon  the  face  of  the  contract  of  purchase  It- 
self, as  well  as  from  facts  alleged  in  the 
complaint,  we  are  disposed  to  surmise  that 
the  understanding  between  the  four  Joint  ad- 
venturers was  that  MacDonald  was  to  give 
his  note  for  $7,500,  but  was  not  to  be  obligat- 
ed to  pay  any  further  sum,  and  that  each  of 
bis  three  associates  was  to  put  up.  In  cash, 
a  similar  amount;  thus  making  the  total 
amount  of  cash  to  be  advanced  by  the  three 
appellants  equal  the  sum  of  $22,500 — the 
amount  that  the  purchasers  agreed  was  to 
be  advanced  to  purchase  the  new  cyanide 
plant,  etc.  If  this  assumption  be  correct, 
then,  If  MacDonald  continued  unconditionally 
obligated  to  pay  his  note  for  $7,500,  as  con- 
templated by  the  contract  of  purchase  made 
by  himself  and  coadventurers  with  Oxnam, 
each  of  the  four  would  be  obligated  for 
$7,500,  or  one-fourth  of  $30,000.  This  sur- 
mise comports  with  that  provision  of  the 
contract  whereby  it  Is  provided  that  Oxnam 
was  not  to  receive  any  of  the  profits  from  the 
mine  until  the  four  purchasers  had  taken  out 
of  the  profits,  if  any  there  might  be,  not 
only  the  balance  of  what  was  denominated 
the  purchase  price  ($12,600),  but  the  further 
sum  of  $30,000.  In  other  words,  we  are  in- 
clined to  the  supposition  that,  according  to 
the  agreement  between  the  four  coadventur- 
ers, whatever  that  agreement  in  its  entirety 
may  have  been,  each  of  them  was  to  obll- 


Digitized  by 


Google 


384 


188  PACIFIC  REPORTER 


(CaL 


gate  himself  to  Oxnam  In  an  eqnal  amount, 
and  each  was  to  pay  his  share  whether  any 
profits  were  received  from  the  mine  or  not, 
except  that  MacDonald,  Instead  of  being  re- 
quired to  make  an  immediate  payment  of  his 
share,  $7,500,  was  not  to  pay  his  pro  rata 
iintU  the  maturity  of  his  note.  This  assump- 
tion accords  with  the  allegation  of  the  com- 
plaint that  appellants  relied  upon  MacDonald 
becoming  "equally  interested  financially  with 
the  plaintiffs  in  the  purchase  of  the  said  min- 
ing property."  If  this  be  so,  then  the  efifect 
of  the  secret  side  agreement  between  Oxnam 
and  MacDonald  would  be  this:  MacDonald, 
as  well  as  Oxnam,  without  paying  or  becom- 
ing obligated  for  any  sum  whatever,  but  at 
appellants'  risk  and  expense  and  on  the 
strength  of  the  $22,500  to  be  advanced  by 
appellants,  would  receive  the  benefit  of  all 
development  work  to  be  done  on  the  mine; 
so  that,  if  the  mtne  proved  to  be  valuable, 
MacDonald,  as  well  as  Oxnam,  without  in- 
curring any  risk,  but  at  appellants'  expense, 
would  have  his  undivided  one-fifth  demon- 
strated to  be  a  valuable  interest,  and,  if  the 
mine  turned  out  to  be  valueless,  he  and 
Oxnam-  would  lose  nothing  beyond  their 
fleeting  expectations  of  valuable  mining  in- 
terests, while  appellants  would  be  out 
922,500.  However,  irrespective  of  whether 
or  not  we  have  conjectured  correctly  the 
nature'  of  the  agreement  between  MacDonald 
and  bis  three  associates,  the  result  of  this 
appeal  must  be  the  same.  For  this  much 
Is  certain:  MacDonald,  according  to  the  con- 
tract of  purchase,  was  to  be'obligated  for  at 
least  $7,500,  and  this  sum,  according  to  the 
understanding  evidenced  by  the  contract  of 
purchase,  he  was  to  pay  in  any  event,  wheth- 
er the  venture  proved  to  be  a  winning  or  a 
losing  proposition;  but,  according  to  his 
secret  side  agreement  with  Oxnam,  unknown 
to  his  associates — a  secret  agreement  entered 
Into  "In  anticipation  of  the  execution  of  the 
contract  of  purchase"  and  "in  consideration 
of  plaintiffs  signing  the  said  contract"  of 
purchase — MacDonald  was  not  to  pay  even 
that  $7,500,  in  the  event  that  it  should  turn 
out  that  the  mining  operations  did  not  re- 
turn a  profit  sutflcient  to  enable  him  to  pay 
his  note  out  of  his  share  of  the  profits.  This 
for  reasons  already  stated,  was  a  fraud  upon 
his  Joint  adventurers — a  fraud  that  entitled 
them  to  rescind  their  contract  with  Oxnam 
as  an  aider  and  abettor  In  the  consumma- 
tion of  that  fraud. 

Respondent  suggests  that  Oxnam  never  be- 
came a  partner  of  appellants;  that,  there- 
fore, there  was  no  fiduciary  relation  between 
him  and  them;  and  that,  consequently,  he 
.Is  not  liable,  bis  secret  side  agreement  with 
MacDonald  notwithstanding.  This,  clearly, 
is  non  sequltur.  MacEKinald,  as  a  coadven- 
turer  of  appellants,  occupied  towards  them 
a  confidential  relation  that  demanded  of  him 
the  utmost  good  ftalth  in  all  his  dealings 
with,  or  on  behalf  of,  his  associates  In  the 


common  enterprise,  anfl  precluded  him  from 
making,  for  the  advantage  of  himself  or 
Oxnam,  the  secret  side  agreement,  the  mak- 
ing of  which  was  a  breach  of  his  duty  to  ap- 
pellants and  a  fraud  upon  them.  Oxnam, 
knowing  all  the  fiicts,  aided  and  abetted  him 
In  the  consummation  of  this  fraud.  Oxnam, 
therefore,  was  as  much  guilty  of  this  con- 
structive fraud  as  was  MacDonald.  I/jmlta 
It.  &  W.  Co.  V.  Robinson,  snpra;  King  v. 
White,  supra.  "Persons  united  for  a  com- 
mon purpose  must  be  loyal  to  tliat  purpose 
and  to  each  other.  None  may  •  •  • 
secure  an  unfair  advantage  over  those  Inter- 
ested with  him.  •  *  *  Those  aiding  him 
in  procuring  an  advantage  may,  in  equity, 
be  held  liable  with  him  for  the  fraud."  23 
Cyc.  455.  For  this  reason  Oxnam's  contract 
with  appellants  was  tainted  with  fraud,  up- 
on the  discovery  of  which  appellants  were 
entitled  to  rescind  the  vitiated  contract 
Noble  V.  Fox,  supra.     . 

Though  notice  of  appellants'  election  to 
terminate  their  contract  with  Oxnam  was 
■given  to  resiwndent  as  executrix,  and  this 
action  to  obtain  a  Judicial  decree  of  rescis- 
sion and  be  restored  to  the  status  quo  is  an 
appropriate  remedy.  It  is  claimed  by  respond- 
ent that  appellants  lost  their  right  of  re- 
scission by  failure  to  assert  it  promptly. 
T%ere  seems  to  be  some  confusion  In  the 
minds  of  respondent's  counsel  in  regard  to 
the  precise  nature  of  the  fraud  of  which 
appellants  complain.  Respondent's  counsel 
say  that,  if  the  secret  side  agreement  between 
MacDonald  and  Oxnam  affected  the  oi)era- 
tion  of  the  mine  to  any  appreciable  extent, 
appellants  Could  not  have  gone  on  with  their 
operations  for  a  year  and  nine  months  with- 
out having  their  suspicions  aroused.  '  But 
clearly  this  is  not  an  action  where  appellants 
are  complaining  of  any  fraudulent  misrep- 
resentations as  to  the  character  or  value  of 
the  mining  property.  What  they  complain 
of  is  the  disloyalty  of  their  coadventurer, 
MacDonald,  In -concealing  from  them  the  fact 
that  their  common  vendor,  Oxnam,  was  will- 
ing, If  the  mining  operations  did  not  prove 
profitable,  to  take  back  MacDonaU's  share 
of  the  undivided  four-fifths  agreed  to  be  con- 
veyed to  the  four  associates,  and  relieve  him 
from  all  obligation  to  pay  the  $7,500  which, 
by  the  contract  of  purchase  and  his  promis- 
sory note,  he  had  obligated  himself  to  pay  as 
his  share,  or  at  least  as  a  part  of  his  Share, 
of  the  entire  purchase  price,  regardless  of 
how  the  Joint  enterprise  eventuated. 

[6]  It  no  doubt  is  the  general  rule  that  one 
seeking  to  rescind  a  contract  must  exercise 
the  right  promptly  upon  discovering  the  facts 
which  entitle  him  to  rescind.  Here  the  fact 
relied  upon  as  giving  the  right  to  rescission 
is  the  existence  of  a  secret  contract  between 
respondent's  testator  and  appellants'  coad- 
venturer, MacDonald.  In  the  nature  of 
things,  that  fact,  hidden  In  the  secret  recess- 
es of  the  hearts  of  MacDonald  and  Oxnam, 
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coald  not  be  discovered  tmtll  one  or  the  oth- 
er In  some  manner  communicated  it  to  the 
outside  world.  Appellants  are  not  chargeable 
with  remissness  because  tbey  did  not  discover 
the  fact  until  it  was  communicated  to  tliem 
tfy  MacDonald  on  or  about  August  11,  1915. 

[7]  While  It  Is  true  that  appellants  did  not 
give  notice  of  rescission  until  about  seven 
weeks  after  the  discovery  of  the  secret  agree- 
ment, the  delay  was  the  result  of  Indulgences 
extended  to  them  by  respondent,  who,  by 
countenancing  negotiations  with  appellants 
In  their  endeavor  to  effect  a  compromise  and 
settlement  of  their  claim,  necessarily  led  ap- 
pellants to  refrain  from  giving  that  notice  of 
rescission  which  is  a  necessary  prelude  to  a 
contest  in  court  for  a  Judicial  decree  of 
rescission.  Notice  of  rescission  has  been 
Iield  to  be  within  reasonable  time  if  given 
wlfhln  two  months  after  the  discovery  of  the 
fraud.  HiU  v.  'Wilson,  88  Cal.  92,  97,  26  Pac 
U05. 

[I]  It  Is  claimed  that  sufficient  diligence 
was  not  shown  in  bringing  the  suit  after  the 
notice  of  rescission.  It  does  not  appear 
when  the  original  complaint  was  filed.  On 
the  other  hand,  it  does  appear  that  any  de- 
lay which  there  may  have  been  in  bringing 
the  suit  after  the  discovery  of  the  secret 
agreement  and  the  notice  of  rescission  was, 
or  could  have  been;  at  all  injurious  to  re- 
spondent or  the  estate  which  she  represents. 

[>,  10]  Respondent's  contention  Uiat  the 
complaint  fails  to  show  that  appellants  offer- 
ed to  restore  to  Oxnam,  or  to  his  estate, 
everything  of  value  received  by  them  under 
the  contract.  Is  not  tenable.  The  complaint 
spedflcally  alleges  not  only  that  appellants 
and  MacDonald  have  executed  and  delivered 
to  the  heirs  of  Oxnam  a  quitclaim  deed  to 
the  mining  property,  as  requested  by  the  rep- 
resefbtatives  of  the  estate,  and  have  turned 
over  to  the  representatives  of  the  estate  the 
possession  of  the  mine,  personal  property, 
supplies,  and  equipment,  but  that  appellants 
have  actually  restored  and  returned  "every- 
thing received  under  or  by  virtue  of  said  con- 
tract of  purchase  or  mining  operations."  It 
Is  true  that  it  appears,  Inferentlally,  that  ap- 
pellants disposed  of  bullion  from  the  mine. 
They  allege  that  they  spent  $5,908.18  for  re- 
pairs, supplies  and  operating  expenses,  "over 
and  above  all  moneys  received  by  them, 
•  •  *  for  the  bullion  receipts  or  other  pro- 
ceeds of  said  mining  business."  Respondent 
contends  that  the  receipts  for  the  bullion 
may  have  been  less  than  Its  reasonable  mar- 
ket value,  and  cites  Bailey  v.  Fox,  78  Cal. 
380,  20  Pac.  868,  to  support  her  claim  that  a 
sufficient  offer  to  restore  the  status  quo  has 
not  been  shown.  In  view  of  the  express  alle- 
gation that  appellants  actually  have  restored 
to  the  estate  of  T.  H.  Oxnam,  deceased,  ev- 
erything of  value  received,  we  must  conclude 
tJiat  they  either  repurchased  the  bullion  and 
returned  It  to  Oxnara's  estate,  or  else  that  its 
value  Is  less  than  any  balance  that  appel- 
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lants  may  be  entitled  to  recover.  Where,  li^ 
an  action  of  this  character,  a  return  in  specie 
of  aU  the  property  received  by  the  plaintiff 
Is  rendered  impossible  by  reason  of  his  hav- 
ing parted  with  a  pdrtion  of  It  before  discov- 
ery of  the  fraud,  the  requirements  of  justice 
are  satisfied  by  a  return  of  the  property  on 
hand  with  compensation  in  money  for  the  re- 
mainder. Basye  v.  Paola  Min.  Co.,  79  Kan. 
755,  101  Pac.  658,  26  L.  R.  A.  (N.  S.)  1302, 
181  Am.  St  Rep.  846;  Wright  v.  Dickinson, 
67  Mich.  680,  86  N.  W.  164,  11  Am.  St.  Rep. 
602;  Henninger  v.  Heald,  supra;  Spreckels 
V.  Gorrill,  supra,  162  Cal.  392,  394,  02  Pac. 
1011 ;  Civ.  Code,  {  3408.  If,  after  allowing 
respondent's  claim'  for  the  reasonable  market 
value  of  all  ore  and  bullion  that  appellants 
may  have  sold,  If  any,  there  is  still  a  balance 
due  appellants,  no  express  offer  to  return,  In 
money,  the  actual  value  of  such  ore  or  bul- 
lion is  necessary.  The  equities  of  the  iwrties 
may  be  fully  adjudged  without  such  unneces- 
sary circumlocution.  "One  who  attempts  to 
rescind  a  transaction  on  the  ground  of  fraud 
is  not  required  to  restore  that  wUcb  In  any 
event  he  would  be  entitled  to  retain."  Rich- 
ards V.  Fraser,  supra ;  Matteson  v.  Wagoner, 
147  Cal.  789,  744,  82  Pac.  486. 

[11]  For  the  foregoing  reasons  we  think 
the  complaint,  considered  as  a  whole — that' 
is,  read  as  though  the  matters  erroneously 
stricken  therefrom  had  remained  in — states 
a  cause  of  action,  and  that  it  is  good  as 
against  respondent's  general  demurrer. 

[1 2]  Nor  do  we  think  the  complaint  vulner- 
able- under  the  attack  by  the  special  demurs 
rer.  It  is  true  It  is  not  a  model  pleading, 
stating  in  ordinary  and  concise  language  the 
facts  constituting  the  cause  of  action.  Still  it 
is  not  fatally  uncertain  in  any  of  the  particu- 
lars pointed  to  by  the  special  demurrer.  We 
readily  can  see  from  the  facts  pleaded  that, 
by  more  direct  allegations  of  certain  facts 
that  seem  clearly  inferable  from  the  facts  al- 
leged, as  well  as  from  the  facts  disclosed  by 
the  terms  of  the  contract  of  purchase,  appel- 
lants easily  might  have  avoided  any  attack 
on  the  ground  ot  uncertainty.  However,  we 
think  the  complaint  sufficient  if  Its  allega> 
tlons  be  liberally  construed,  with  a  view  to 
substantial  justice,  as  is  required  by  section 
452  of  the  Code  of  Civil  Procedure,  whereby 
the  old  common-law  rule  that  a  pleading 
must  be  construed  most  strongly  against  the 
pleader  has  been  abrogated  and  superseded 
by  the  more  liberal  rule  of  the  statute.  Es- 
tate of  Wlckersham,  153  Cal.  603,  96  Pac. 
311.  In  recent  years  great  changes  have 
been  wrought  by  the  Code  In  the  rules  for  the 
construction  of  pleadings.  For  sufficiency  of 
the  facts  pleaded,  courts  look  to  substance, 
not  to  form.  The  basic  principle  of  the  Code 
Procedure  is  that  the  administration  of  jus- 
tice should  not  be  embarrassed  by  technicali- 
ties, strict  rules  of  construction,  or  useless 
forms.  This  liberal  spirit  has  even  been 
carried  into  the  Constitution.     Section  4^, 


Digitized  by 


Google 


386 


183  PACIFIC  REPORTER 


(Nev. 


^art.  6.  .The  Code  reqnlres  not  only  a  liberal 
construction,  with  a  view  to  substantial  jus- 
tice between  the  parties,  but  also  that  the 
court  shall  disregard  any  defect  In  the  plead- 
ings which  does  not  aSect  the  substantial 
rights  of  the  parties.  Code  Civ.  Proc.  {  475. 
Construing  the  complaint  In  the  light  of 
these  liberal  provisions,  we  think  It  Impreg- 
nable to  the  attack  made  upon  it  by  this  de- 
murrer. 

Many  of  the  particulars  as  to  which  the 
demurrer  charges  uncertainty  are  matters 
that  lie  peculiarly  within  respondent's  or  her 
testator's  knowledge,  as,  for  Instance,  the 
facts  Immediately  connected  with  the  secret 
side  agreement  between  MacDonald  and  Oz- 
nam,  also  the  facts  connected  with  the  time 
within  which  appellants'  verified  claim 
should  have  been  presented.  As  to  such 
fhcts  respondent  cannot  be  heard  to  complain 
that  appellanb  have  not  alleged  them  with 
sufficient  certainty. 

Nor  do  we  think  the  court  was  Justified  In 
granting  respondent's  motion  to  strike  out 
certain  parts  of  the  complaint.  Many  of  the 
allegations  stricken  out  were  relevant  and 
material.  For  example,  the  allegations  that 
the  secret  side  agreement  was  entered  into 
"In  anticipation  of  the  execution  of  the  con- 
'tract  of  purchase,  and  that  it  was  entered 
into  "In  consideration  of  plaintiffs  signing 
the  contract  of  purchase,"  were  certainly  ma- 
terial. The  allegation  ^hat  the  secret  side 
agreement  was  entered  into  "in  anticipation 
of"  the  execution  of  the  contract  of  purchase 
tends  to  show  the  connection  between  the 
two  agreements,  and  that  Oxnam  and  Mac- 
Donald  were  conspiring  to  bring  aboue  the 
execution  of  the  oontract  of  purchase  by 
using  MacDonald  as  a  decoy.  So,  also,  the 
allegation  that  the  execution  of  the  contract 
of  purchase  was  the  "consideration"  for  the 
secret  side  agreement  tends  to  show  the  use 
of  MacDonald  as  a  decoy  to  Induce  appellants 
to  enter  into  a  contract  that  otherwise  they 
possibly  would  not  have  made. 

The  judgment  is  reversed,  and  the  court 
below  directed  to  overrule. the  demurrer  to 
the  complaint,  with  leave  to  defendant  to  an- 
swer. 

We  concur:     SLOANB,  J.;    THOMAS,  J. 


U,  S.  FIDELITY  &  GUARANTY  CO.  v. 
.     RENO   ELECTRTCAT.,  WORKS. 
(No.  2376.) 

(Supreme  Court  of  Nevada.    Sept.  6,  1919.) 

1.  Pleadinq    $=>312  —  Variance  between 

Pleading  and  Instrument  Referred  to. 

In  an  action  by  subcontractor  against  the 

surety  on  contractor's  bond,  the  fact  tbat  the 

bond  denominated  the  subcontractor  as  the  elec- 


tric works,  while  the  complaint  named  it  as  the 
electrical  works,  is  immaterial  under  Rev.  Laws, 
ii  5080,  5081,  the  variance  probably  bong  due 
to  a  mere  clerical  error. 

2.  CONTBAOTB    9=934  —  ADOPTIOH  —  EXECU- 
TION. 

Parties  may  adopt  a  written  contract,  and 
thus  make  it  as  binding  as  though  formally 
executed  by  both,  without  signing  it ;  and  hence 
in  an  action  by  subcontractor  against  the  sure- 
ty on  the  contractor's  bond,  brought  after  com- 
plete performance  by  subcontractor,  the  fact 
that  the  written  subcontract  was  not  executed 
is  no  defense. 

3.  Judgment   ©ssllS  —  Default  —  Notice 
OF  Subsequent  Proceeding. 

Where  dcfendaiit  was  in  default,  the  fact 
that  the  court  made  findings  and  entered  judg- 
ment without  notice  is  no  ground  of  objection, 
for  after  default  it  would  be  a  useless  thing  to 
require  service  of  notice  on  defendant. 

Appeal  from  District  .Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

Action  by  the  fteno  Electrical  Works 
against  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Harwood  &  Tlppett,  of  Reno,  for  appellant 
LeRoy  F.  Pike,  of  Reno,  for  respondent. 

DUCKER,  J.  This  la  an  action  upon  a 
bond  executed  by  the  defendant  surety  com- 
pany, appellant  here,  to  secure  subcontrac- 
tors, laborers,  and  materialmen  for  labor 
performed  and  material  famished  in  the 
erection,  construction,  alteration,  or  r^alr 
of  a  public  building  or  structure. 

The  second  amended  complaint  alleges  sub- 
stantially that  a  contract  was  entered  Into 
for  the  construction  of  a  public  building; 
that  thereafter  the  contractors  entered  into  a 
contract  with  plaintiff  as  subcontractor  for 
the  furnishing  of  material  and  labor,  and  for 
certain  construction  in  connection  with  said 
public  building;  that  the  plaintiff  has  per- 
formed the  conditions  of  this  contract,  and 
there  is  nothing  owing  to  plaintiff  from  the 
contractors  on  said  contract,  except 'the  sum 
of  $609.50,  still  unpaid,  though  demand  has 
been  made  of  said  contractors,  who  refuse  to 
pay  the  same. 

The  complaint  further  alleges  the  comple- 
tion of  said  public  building,  and  Its  accept- 
ance within  90  days  of  the  commencement  of 
this  action;  that  a  joint  and  several  bond 
was  executed  to  the  trustees  of  the  public 
building  by  appellant,  conditioned  tbat  the 
contractors  would  satisfy  all  claims  and  de- 
mands incurred  In  the  constructton  of  said 
building,  whereby  a  cause  of  action  accrued 
to  the  benefit  of  plaintiff  against  defendant 
under  the  laws  of  this  state.  It  is  also  al- 
leged that  plaintiff  has  been  compelled  to 
employ  counsel  to  prosecute  the  action,  and 
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that  the  sum  of  1250  1b  a  reasonable  snm  to 
allow  plaintiff  as  counsel  fees  in  the  action. 
A  copy  of  the  contract  with  plaintiff  and  a 
copy  of  said  bond  are  attached  to  and  made 
a  part  of  the  complaint,  marked  "A"  and 
"B,"  respectively. 

Defendants  demurred  to  the  second  amend- 
ed complaint  on  the  ground  that  It  failed  to 
state  a  cause  of  action.  It  was  overruled  by 
the  court,  and,  the  defendant  having  failed 
to  answer  within  10  days  limited  by  the  or- 
der, its  default  was  entered  and  judgment 
rendered  in  favor  of  plaintiff,  according  to 
the  prayer  of  the  complaint 

Defendant  appeals  from  the  Judgment,  and 
assigns  as  error :  (1)  That  judgment  la  con- 
trary to  law;  and  (2)  that  the  court  erred  In 
making  Its  findings  of  fact  and  conclusions 
of  law  and  In  entering  judgment,  because  the 
same  were  made  and  entered  without  notice 
to  defendant. 

It  is  claimed  that  the  findings  and  judg- 
ment are  not  sustained  by  the  pleadings,  and 
are  therefore  contrary  to  law.  This  alleged 
error  lies  in  the  fact  that  the  plaintiff  is 
named  in  the  complaint  as  the  Reno  Electri- 
cal Works,  whereas  In  the  attached  copy  of 
the  contract  the  subcontractor  Is  named  Reno 
Electric  Works;  and  also  in  the  fact  that 
the  copy  of  the  contract  is  not  signed,  and 
does  not  purport  to  be  signed,  by  either  Reno 
Eaectrical   Works   or  Reno  Electric  Works. 

[1]  In  respect  to  the  first  phase  of  the 
question,  the  difference  in  the  names,  at  the 
most,  is  an  Immaterial  variance.  The  refer- 
ences in  the  complaint  to  the  contract  show 
that  Reno  Electrical  Works,  Reno  Electric 
Works,  and  subcontractor  are  the  same  enti- 
ty. The  Indorsement  on  the  copy  of  the  con- 
tract "Reno  Electrical  Works"  tends  stroqgly 
to  Indicate  that  the  word  "Electric"  in  the 
body  thereof  is  a  clerical  error.  Appellant 
could  not  possibly  have  been  misled  in  this 
respect,  and  the  court  was  authorized,  not 
only  by  the  general  rule  of  law  concerning 
Immaterial  variances,  but  by  the  liberal  stat- 
utory rule,  in  finding  the  fact  In  conformity 
with  the  pleadings.  Sections  5080,  5061,  Nev. 
R.  li.  The  contention  that  the  judgment  Is 
contrary  to  law  because  the  copy  of  the  con- 
tract annexed  to  the  complaint  is  not  signed 
by  respondeuft  Is  untenable. 

[2]  Parties  may  adopt  a  written  contract, 
and  thus  make  it  binding  as  though  formally 
executed  by  both,  without  signing  it.  The 
copy  of  the  contract  is  signed  by  the  con- 
tractor, and  respondent's  assent  to  it  is 
shown  by  a  full  performance  of  its  condi- 
tions. 'If  a  person  accepts  and  adopts  a 
written  contract,  even  though  It  is  not  signed 
by  him,  he  is  deemed  to  have  assented  to  its 
terms  and  conditions  and  to  be  bound  by 
them."  6  H.  C.  L.  p.  642;  Bloom  v.  Hazzard, 
104  Cal.  313,  37  Pac  1037;    Memory  v.  Nle- 
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pert,  131  ni.  623,  23  N.  H5.  431;    Story  on 

Contracts  (5th  Ed.)  f  509. 

It  appears  from  the  allegations  of  the  com- 
plaint that  the  contract  alleged  therein  was 
acted  upon  by  the  parties — by  the  respondent 
in  finishing  the  work  required  by  the  con- 
tract, and  by  appellant  In  paying  more  than 
two-thirds  of  the  contract  price  for  such 
work.  The  contractual  relation  is  evidenced 
by  these. mutual  acts,  and  makes  the  con- 
tract binding  on  each  of  the  parties,  if  nei- 
ther had  signed  it 

[3]  The  court  did  not  err  In  making  find- 
ings and  In  entering  Judgment  without  notice 
to  appellant. 

Appellant  was  in  default,  and  notice  of 
subsequent  proceedings  Is  nowhere  required 
by  statute  or  rule  of  court.  After  default  a 
defendant  cannot  be  heard  to  contest  the 
subsequent  proceedings,  and  certainly  it 
would  be  a  useless  thing  to  require  notice  of 
any  to  be  served  upon  him.  Norrls  v.  Camp- 
bell, 27  Wash.  664,  68  Pac.  339. 

Judgment  affirmed. 

COLEMAN,  a  J.,  and  SANDEBS,  X, 
concur 


ESCALLE  V.  MARK.     (No.  2385.) 
(Supreme  (3onrt  of  Nevada.    Sept  4,  1919.) 

1.  Statutes  «=>184  —  CoNsiBtianoiT  —  Pxra- 
posB— Intent. 

In  constming  a  statute  the  legislative  in- 
tent controls,  and  in  seeking  the  intent  the 
evil  sought  to  be  remedied  should  be  ascer- 
tained. 

2.  Fbauduixnt  Conveyances   9s»47— Bulk 
Sales  Law— Pubpose. 

The  main  purpose  of  the  Bulk  Sales  Law 
is  to  protect  wholesalers. 

8.  FBAUnuLKNT  Conveyances  «=»172(1)  — 
Bulk  Sales  Law— Constbuction— "Void." 
Bulk  Sales  Law,  declaring  certain  sales 
"void,"  does  not  preclude  the  seller  from  recov- 
ering the  purchase  price  of  a  sale  made  in  vio- 
lation of  its  terms;  "void,"  as  used  in  th« 
statute,  meaning  "voidable." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase's,  First  and  Second  Series,  Void.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;   Geo.  A.  Bartlett,  Judge. 

Action  by  Peter  Escalle  against  Frank 
Mark,  also  known  as  C'rank  Marks.  From  a 
Judgment  for  plaintiff,  and  an  order  denying 
a   new   trial,  defendant  appeals.     Affirmed. 

Piatt  &  Sanford,  of  Carson  City,  for  ap- 
pellant. 

Robert  Richards,  of  Carson  City,  for  re- 
spondent 
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COI/EMAN,  O.  J.  This  action  was  Insti- 
tuted by  plaintiff,  who  is  respondent  here,  to 
recoTer  from  the  defendant  (appellant)  the 
balance  of  the 'purchase  price  of  a  one-half 
Interest  in  and  to  a  hotel  and  saloon  busi- 
ness conducted  by  plaintiff  In  Reno,  and  a 
like  Interest  in  the  stock,  fixtures,  furnish- 
ings, furniture,  and  appurtenances  thereof. 
Judgment  was  rendered  In  favor  of  the 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  aBd  the  Judg- 
ment, an  appeal  has  been  taken. 

[1-3]  The  only  point  urged  upon  our  con- 
sideration as  a  reason  why  the  Judgment 
and  order  appealed  from  should  be  reversed 
is  that  prior  to  the  making  of  the  sale  sec- 
tion 2  of  the  "Bulk  Sales  Act"  (Stats.  1907, 
p.  209;  Rev.  Laws  1912,  $  3909)  was  not 
complied  with.    That  section  reads: 

"Whenever  any  person  shall  bargidn  for  or 
purchase  any  portion  of  a  stock  of  merchandise 
otherwise  than  in  the  ordinary  course  of  trade 
and  in  the  regular  and  usual  prosccntion  of  the 
seller's  business,  or  an  entire  stock  of  merchan- 
dise in  bulk,  for  cash  or  on  credit,  and  shall 
pay  any  part  of  the  price,  or  execute  and  de- 
liver to  the  vendor  thereof  or  to  his  order,  or 
to  any  person  for  his  use,  any  promissory  note 
or  other  evidence  of  indebtedness,  to  give  cred- 
it, whether  or  not  evidenced  by  promissory  note 
or  other  evidence  of  indebtedness,  for  said  pur- 
chase price  or  any  part  thereof,  without  at 
least  five  days  previously  thereto  having  de- 
manded and  received  from  the  said  vendor  or 
his  agent  the  statement  provided  for  in  section 
1  of  this  act,  and  verified  as  there  provided, 
and  without  notifying  also  at  least  five  days  pre- 
viously thereto,  personally  or  by  registered 
mail,  every  creditor  as  shown  upon  said  veri- 
fied statement  when  said  proposed  sale  or  trans- 
fer is  to  be  made,  and  the  time  and  conditions 
of  payment,  and  without  paying  or  seeing  to  it 
that  the  purchase  money  of  said  property  is  ap- 
plied to  the  payment  of  liona  fide  claims  of  the 
creditors  of  the  vendor  as  shown  upon  said 
verified  statement,  share  and  shore  alike,  such 
sale  or  transfer  shall  be  fraudulent  and  void." 

Section  1  of  the  act  provides: 

•  "It  shall  bo  the  duty  of  every  person  who 
shall  bargain  for  or  purchase  any  portion  of  a 
stock  of  merchandise,  otherwise  than  in  the  or- 
dinary course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  or 
an  entire  stock  of  merchandise  in  balk,  for  cash 
or  on  credit,  before  paying  to  the  vendor  or  his 
agent  or  representative,  or  delivering  to  the 
vendor  or  his  agent  or  representative,  any  part 
of  the  purchase  price  thereof  or  any  promis- 
sory note  or  evidence  therefor,  to  demand  of 
and  receive  from  such  vendor  or  agent,  or  it 
the  vendor  or  agent  be  a  corporation,  then  from 
the  president,  vice  president,  secretary,  or 
managing  agent  of  such  corporation,  a  written 
statement,  sworn  to  substantially  as  hereinaft- 
er provided,  of  the  names  and  addresses  of  all 
the  creditors  of  said  vendor  to  whom  said  ven- 
dor may  be  indebted,  together  with  thp  amount 
of  the  indebtedness  due  or  owing  or  to  become 
due  or  owing  by  said  vendor,  to  each  of  the 


said  creditor;,  and  it  shall  be  the  duty  of  the 
said  vendor  or  agent  to  furnish  such  statement, 
which  shall  be  verified." 

To  be  more  spedflc,  it  is  contended  that 
because  of  the  failure  of  the  defendant  to 
demand  and  receive  from  the  plaintiff,  five 
days  previous  to  the  consunimatlon  of  the 
sale,  the  sworn  statement  provided  for  in 
section  1  of  the  act  in  question,  and  give 
five  days'  notice  of  such  proposed  trale  to 
the  creditors  of  the  vendor,  the  sale  was  and 
is  absolutely  null  and  void,  and  that  for  this 
reason  the  plaintiff  cannot  recover  the  un- 
paid amount  of  the  purchase  price. 

It  is  true  that  the  statute  says  that  when 
there  is  a  failure  to  comply  with  section  1 
of  the  act  the  sale  shall  be  "fraudulent  and 
void";  but  did  the  Legislature  mean  that  a 
sale  should  be  absolutely  "void"  as  l)etween 
the  parties,  regardless  of  the  fact  that  no 
creditor  was  prejudiced  thereby?  We  think 
not.  It  is  a  cardinal  rule  of  statutory  con- 
struction that  the  legislative  Intent  controls 
(Worthlngton  v.  IMstrlct  Court,  37  Nev.  212, 
142  Pae.  280,  L.  R.  A.  1916A,  696,  Ann.  Gas. 
1916B,  1097),  and  in  seeking  the  intention  of 
the  Legislature  in  enacting  a  certain  law  we 
must  ascertain  the  evils  sought  to  be  rem- 
edied. This  court,  speaking  through  Haw- 
ley,  J.,  in  Bx  parte  Siebenhauer,  14  Nev. 
365,  said: 

"The  meaning  of  words  used  in  a  statute  may 
be  sought  by  examining  the  context  and  by  con-  ' 
sidering  the  reason  or  spirit  of  the  law  or  the 
causes  which  induced  the  Legislature  to  enact 
it  The  entire  subject-matter  and  the  policy  of 
the  law  may  also  be  invoked  to  aid  in  its  in- 
terpretation, and  it  should  always  be  construed 
so  as  to  avoid  absurd  results" — citing  Roney  v. 
Buckland,  4  Nev.  45;  State  ex  rel.  Keith  v.  D. 
&  V.  T.  R.  R.  Co.,  10  Nev.  155;  SUver  v. 
Ladd,  7  Wall.  219  [19  L.  Ed.  188];  State  v. 
Judge,  12  La.  Ann.  777;  State  t.  Mayor,  85 
N.  J.  Law,  196. 

It  was  said  In  Columbia  te  P.  S.  Co.  v. 
Bralllard,  12  Wash.  22,  40  Pac.  882: 

"It  is  doubtless  true  that  the  word  Void,' 
when  used  in  a  statute,  does  not  mean  absolnte- 
ly  void  for  every  purpose,  and  in  determining 
its  meaning  in  a  given  case  regard  must  be  had 
to  the  subject-matter  of  the  statute,  its  scope, 
purpose  and  effect."  ^ 

See,  also,  Colbum  v.  Wilson,  24  Idaho, 
04,  132  Pac.  579;  Thompson  v.  Esty,  69  N. 
H.  55,  45  Atl.  666. 

It  is  said: 

"Every  statute  must  be  construed  with  ref- 
erence to  the  object  intended  to  be  accomplish- 
ed by  it  In  order  to  ascertain  this  object  it  is 
proper  to  consider  the  occasion  and  necessity 
of  its  enactment,  the  defects  or  evils  in  the 
former  law,  and  the  remedy  provided  by  the 
new  one;  and  the  statute  should  be  given  that 
construction  which  is  best  calculated  to  advance 
its  object"    86  Cya  1110. 
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It  was  also  said  by  this  court  in  Bz 
parte  Siebenbauer,  snpra,  14  Nev.  at  page 
800: 

"In  order  to  reach  the  intention  of  the  Leg- 
islature, courts  are  net  bound  to  always  take 
the  words  of  a  statute  either  in  their  literal  or 
ordinary  sense,  if  by  so  doing  it  would  lead  to 
any  absurdity  or  manifest  injustice,  but  may 
in  such  cases  modify,  restrict,  or  extend  the 
meaning  of  the  words,  so  as  to  meet  the  plain, 
evident  policy  and  purview  of  the  act,  and  bring 
it  within  the  iatentioii  which  the  IiCgislature 
had  in  view  at  the  time  it  was  enacted.  Gib- 
son V.  Mason,  5  Nev.  285;  Reiche  v.  Smythe, 
13  Wall.  164  [20  L.  Ed.  566] ;  Burgett  v.  Bur- 
gett,  1  Ohio,  '480  [13  Am.  Dec.  634];  Mcln- 
tyre  v.  Ingraham,  35  Miss.  62;  Camp  v.  Rog- 
ers, 44  Conn.  291;  Castner  v.  Walrod,  83  111. 
178  [23  Am.  Rep.  369];  Fisher  v.  Patterson, 
13  Pa.  St  338;  Bishop  on  Statutory  Crimes,  { 
212." 

See,  also,  36  Cyc.  1111. 
In  Goldfield  Con.  M.  Co.  y.  State,  85  Nev. 
178, 127  Paa  77,  it  was  said: 

"AU  laws  shonid  receive  a  sensible  constrac- 
tion.  Greneral  terms  should  be  ao  limited  in 
their  application  as  not  to  lead  to  injustice,  op- 
pression, or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  Legisla- 
ture intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  United 
States  ▼.  Kirby,  7  Wall.  482,  19  L.  Ed.  278. 
And  see  State  ▼.  McKenney,  18  Nev.  189  [2 
Pac.  171];   State  v.  Kruttschnitt,  4  Nev.  17&" 

In  the  li^t  of  these  rales  of  constrnctlon, 
let  us  ascertain  what  evil  the  Legislature 
Bonght  to  remedy  by  enacting  the  Bulk  Sales 
Law.  12  Ruling  Case  Law,  $  54,  at  page  525, 
states  that  the  Bulk  Sales  Law  has  but  one 
aim,  namely,  "to  prevent  a  sale  of  goods  In 
bulk  until  the  creditors  of  the  seller  have 
been  paid  in  full."  It  is  common  knowl- 
edge that  the  main  purpose  of  the  law  is 
to  protect  the  wholesaler.  Prior  to  the 
passage  of  the  law,  it  was  a  common  prac- 
tice for  retailers  to  sell  their  stock  of  goods 
In  bulk,  pay  no  one,  and  leave  the  man  who 
sold  them  the  goods  without  recourse.  Such 
practices  became  so  disastrous  to  the  whole- 
salers that  they  were  driven  to  the  neces- 
sity of  procuring  legislation  which  would  af- 
ford them  protection  against  unscrupulous 
retail  merchants.  The  Bulk  Sales  Law  is 
the  result. 

"The  object  of  this  act  was,  no  doubt,  to  pro- 
tect wholesale  merchants  particularly  against 
fraudulent  sales  by  retailers;  but  the  act  by 
its  terms  protects  all  creditors  of  merchants 
alike."  McDaniels  v.  Connelly  Shoe  Co.,  SO 
Wash.  649,  71  Pac.  37,  60  L.  R.  A.  947,  94 
Am.  St.  Rep.  889;  Eklund  et  al.  v.  Hopkins 
et  aL,  86  Wash.  179,  78  Pac,  787. 

This  being  the  purpose  of  the  law,  how 
can  it  be  successfully  urged,  as  contended  by 
appellant,  that  we  should  bold  that  such  a 
sale  as  here  in  question  was  absolutely  void? 
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It  is  true  that  the  statute  says  a  sale  shall 
be  void  when  the  terms  of  the  act  are  not 
compiled  with;  but  to  our  minds,  when  con- 
strued in  the  light  of  the  purpose  of  the 
statute,  it  was  clearly  the  intention  of  the 
Legislature  that  the  sale  should  be  voidable 
only.  It  is  not  pointed  out  what  protection 
would  or  could  be  afforded  any  one  by  plac- 
ing any  other  construction  upon  the  law. 
But  all  rules  of  construction  aside,  it 
seems  to  us  that  no  other  conclusion  can  be 
reached,  from  a  reeding  of  the  entire  act 
its^,  especially  section  4  thereof  (Rev. 
Laws,  I  3911).  This  section  provides  that, 
if  the  vendor  produces  and  delivers  a  writ- 
ten waiver  of  the  requirements  of  the  act 
as  to  notice  to  creditors,  from  at  least  a 
majority  In  number  and  amount  of  his  credi- 
tors, the  provisions  of  the  act  shall  not  ap- 
ply. If  it  was  the  purpose  of  the  Legisla- 
ture in  enacting  the  law  to  protect  any  but 
creditors,  the  secrlou  Just  referred  to  is  a 
most  remarkable  one.  In  fact,  we  cannot 
escape  the  conclusion,  from  a  consideration 
of  this  very  section,  that  the  sole  purpose 
of  the  law  is  to  protect  creditors.  If  such 
was  not  the  Intention,  the  I/egislature  would 
never  have  embodied  section  4  in  the  law, 
because  it  would  manifestly  have  made  the 
act  Inconsistent  in  its  operation.  Such  seems 
to  have  been  the  conclusion  reached  by  the 
Supreme  Court  of  New  Jersey,  in  consider- 
ing the  effect  of  a  similar  provision  In  the 
Bulk  Sales  Law  of  that  state,  in  the  case 
of  Dickinson  v.  Harbison,  78  N.  J.  Law,  97, 
72  Atl.  941.     The  court  in  that  case  said: 

"The  body  of  the  act,  as  will  be  observed,  de- 
dared  that  a  sale  shonid  be  void  as  to  credi- 
tors unless  certain  things  were  done  by  the  pur- 
chaser. .  The  proviso,  however,  speaks  of  the 
sale  as  'such  voidable  sale.'  The  word  Void' 
was  used  in  the  sense  of  voidable.  The  proviso 
itself  shows  that  the  sale  was  a  nullity  only 
when  attacked  by  creditors  within  a  certain 
period." 

So  in  our  statute  the  "body  of  the  act" 
provides  that  a  sale  which  is  made  without 
first  complying  with  certain  terms  thereof 
shall  be  "fraudulent  and  void,"  while  sec- 
tion 4  says  such  requirements  may  be  waived 
by  creditors. 

Many  cases  may  be  found  growing  out  of 
the  bulk  sales  statutes  of  various  states, 
wherein  the  word  "void"  is  construed  to 
mean  "voidable";  such  construction  invari- 
ably being  reached  upon  the  theory  that 
such  was  the  evident  Intention  of  the  law- 
making bodies.  To  quote  from  all  of  them 
would  unnecessarily  lengthen  this  opinion, 
and  we  content  ourselves  with  the  follow- 
ing extracts: 

"The  phrase  'fraudulent  and  void  as  to  cred- 
itors' relates  to  attaching  creditors  who  seek 
to  set  aside  the  vendee's  title,  which,  until  set 
aside,  is  a  valid  title.  As  between  the  parties 
to  the  sale,  the  title  passed  to  the  vendee,  and 
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it  remains  in  bim  until  it  Is  vacated  by  a  cred- 
itor of  the  Tender  upon  proceedings  instituted 
for  that  purpose,  or  until  the  vendee  disposes 
of  the  property.  Though  the  word  'void'  is  used 
in  the  statute,  in  legal  effect,  it  means  voidable 
at  the  instance  of  an  attaching  creditor."  Mc- 
Greenery  v.  Murphy,  76  N.  H.  338,  82  AtL  720, 
39  L.  R.  A.  (N.  S.)  374. 

"The  question  whether  in  a  statute  the  term 
'void'  is  used  with  entire  technical  accuracy, 
or  only  in  its  less  strict  meaning  as  'voidable,' 
is  frequently  one  of  difficulty.  In  many  stat- 
utes the  word  is  used  in  its  strict  technical 
sense,  and  in  many  it  is  used  in  the  sense  of 
voidable.  In  view  of  the  subject-matter  of  this 
statute,  the  conditions  of  the  law  prior  to  its 
passage,  the  abuse  which  it  aims  to  correct,  and 
the  manifest  difficulty  of  any  other  view,  we 
are  of  the  opinion  that  the  Legislature  intended 
to  place  the  kind  of  sale  named  in  the  statute 
into  the  class  of  sales  theretofore  existing  as 
fraudulent  and  for  that  reason  voidable  by  cred- 
itors, unless  the  conditions  therein  prescribed 
were  complied  with;  or,  in  other  words,  it  is 
intended  to  create  another  instance  of  a  sale 
wUch  the  creditors  might  avoid  as  being  fraud- 
ulent and  for  that  reason  against  their  rights. 
But  it  was  not  the  intention  of  the  statute  that 
this  kind  of  sale  should  stand  upon  any  differ- 
ent footing  from  that  of  the  general  class  to 
which  it  was  added.  The  sale  is  voidable  like 
the  other  kinds  of  sales  which  are  commonly 
called  void  as  against  creditors,  and  the  right 
of  the  creditor  in  this  sale  is  similar  in  its  na- 
ture to  the  right  of  the  creditor  in  such  other 
sales.  Such  an  interpretation  of  the  statute 
seems  to  us  reasonable,  and  in  accordance  with 
the  general  principle  of  law  applicable  to  the 
subject-matter.  See^  in  this  connection,  the 
language  used  by  Euowlton,  C.  J.,  in  giving 
the  opinion  of  the  court  in  Squire  v.  Tellier, 
185  Mass.  18,  69  N.  B.  312,  102  Am.  St.  Rep. 
322."  KeUy-Buckley  Co.  t.  Cohen,  195  Mass. 
585,  81  N.  B.  297. 

"Knowlton,  C.  X  *  *  *  A  sale  made  in 
violation  of  the  statute  is  void  only  as  against 
creditors,  and,  if  the  vendor's  debts  are  paid, 
the  sale  cannot  be  interfered  with.  A  purchas- 
er, to  be  safe,  lias  only  to  see  that  the  vendor's 
creditors  are  provided  for.  The  vendor  may 
sell  freely,  without  regard  to  the  statutes,  if  he 
pays  his  debts."  Squire  v.  Tellier,  185  Mass. 
18,  69  N.  E.  312,  102  Am.  St  Rep.  322. 

"But  since  the  decision  in  State  v.  Richmond 
[26  N.  H.  232],  this  term  'void'  is  perhaps  sel- 
dom, unless  in  a  very  clear  case,  to  be  re- 
garded as  implying  a  complete  nullity,  but  is 
to  be  taken  in  a  legal  sense,  subject  to  large 
qualifications  in  view  of  all  the  circumstances 
calling  for  its  application  and  the  rights  and 
interests  to  be  affected  in  a  given  case."  Brown 
V.  Brown,  50  N.  H.  652. 

"It  is  doubdess  true   that  the  word  'void,' 


when  used  in  a  statute,  does  not  always  mean 
absolutely  void  for  every  purpose;  and  in  de- 
termining its  meaning  in  a  given  case  regard 
must  be  had  to  the  subject-matter  of  the  stat- 
ute, its  scope,  purpose,  and  effect."  Columbia 
Co.  V.  BraHlard,  12  Wash.  22,  40  Pac.  382. 

"The  question  involves  the  construction  of  a 
clause  of  our  revenue  law:  •  •  *  'Provided 
further,  that  in  all  cases  where  the  owner  of 
land  sold  for  taxes  shall  resist  the  validity  of 
such  tax  tiUe,  such  owner  may  show  and  prove 
fraud  committed  by  the  officer  selling  the  same, 
or  the  purchaser  to  defeat  the  same;  and  if 
fraud  is  so  established  such  sale  and  title  shall 
be  void.'  This  controversy  involves  the  con- 
struction of  the  •  •  *  clause  just  quoted. 
*  *  •  The  word  'void'  has,  with  lexicograph- 
ers, a  well-defined  meaning:  'Of  no  legal  force 
or  effect  whatsoever;  null  and  incapable  of 
ratification.'  Webster's  Diet.  But  it  is  some- 
times, and  not  infrequentiy,  used  in  enactments 
by  the  Legislature,  in  opinions  by  courts,  in 
contracts  by  parties  and  in  arguments  by  coun- 
sel, in  the  sense  of  'voidable' ;  that  is,  capable 
of  being  avoided  or  confirmed.  Id.  The  word 
'void,'  when  used  in  any  of  these  instruments, 
will  therefore  be  construed  in  one  sense  or  the 
other,  as  shall  best  effectuate  the  intent  in  its 
use,  which  will  be  determined  from  the  whole 
of  the  language  of  the  instrument  and  the  man- 
ifest purpose  it  was  framed  to  accomplish.  Or, 
as  the  same  rule  has  been  more  extendedly  stat- 
ed: It  is  the  duty  of  the  court  to  ascertain 
the  meaning  of  the  Legislature  from  the  words 
used  in  the  statute  and  the  subject-matter  to 
wliicb  it  relates,  and  to  restrain  its  operation 
within  narrower  limits  than  its  words  import, 
if  the  courts  are  satisfied  that  the  literal  mean- 
ing of  its  words  would  extend  to  cases  which 
the  Legislature  never  designed  to  include  in  it.' 
Leeses,  etc.,  v.  Blougher,  14  Pet.  178  [10  L. 
Ed.  408].  This  rule  is  broader  than  the  one 
first  stated,  for  it  would  justify  restraining  the 
meaning  of  a  word  to  narrower  limits  than  its 
import;  whereas,  to  restrain  the  word  'void' 
to  the  meaning  of  'voidable,'  is  to  give  it  one 
of  its  not  unfrequent  accepted  significations." 
Van  Sbaack  v.  Bobbins,  36  Iowa,  201. 

See,  also,  Southern,  etc,  Co.  v.  Ban  (Tex. 
Civ.  App.)  148  S.  W.  845;  12  R.  O.  U  525; 
Newman  v.  Garfield  (Vt)  104  AtL  882; 
Oregon,  etc.,  Co.  v.  Hyde,  87  Or.  163,  169 
Pac.  791;  Benson  t.  JohnBon,  85  Or.  677, 
165  Pac.  1001,  167  Pac.  1014. 

For  tbe  reasons  given,  it  follows  that  tta^ 
order  and  Judgment  appealed  from  must 
be  affirmed. 

It  is  so  ordered. 

SANDERS  and  DUCEESR,  JJ.,  concur. 
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SALSBERRT  et  aL  T.  CONNOUiT. 
0^0.  2383.) 

(Supreme  Court  of  Nevada.    Sept  6,  1919.) 

1.  YEiruK   ^=»42  —  Ohanok  —  STATum. 

Rev.  Laws,  i  6016,  relating  to  change  of 
▼enue,  is  mandatory,  and  a  proper  application 
for  a  change  must  be  granted. 

2.  Vewub   «s>61  —  Oharok  —  Tim. 

Under  Rev.  Laws,  §  6016,  providing  for 
change  of  venue  upon  application  made  before 
the  time  for  answering  has  expired,  a  stipula- 
tion made  by  attorneys,  pursuant  to  district 
court  rule  No.  27,  extending  defendants'  time 
to  answer,  did  not  extend  the  time  to  apply  for 
a  change  of  venue. 

3.  VESUI        ^=61    —    STIPUI.ATIOW    —    CoN- 

sraTJCTiow— "Movi;." 
A  stipulation  extending  defendant^'  time  to 
appear,  demur,  answer,  or  "move"  did  not  ex- 
tend the  time  to  move  for  a  change  of  venue  aa 
a  matter  of  right. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Move.] 

4.  Vewub   ®=>56— Change— Siatutb, 

Rev.  Liaws,  S  6015,  subd.  1,  authorizing 
court  on  motion  to  change  place  of  trial  in  cer- 
tain cases,  does  not  authorize  court  to  change 
the  venne  at  any  time  before  trial,  in  a  case 
where  defendant  has  filed  no  seasonable  writ- 
ten application. 

Appeal  from  District  Conrt,  Esmeralda 
County;  J.  Emmett  Walsh,  Judge. 

Action  by  John  Connolly  against  John 
Salsberry  and  the  Kawich  Cattle  Company. 
From  an  order  denying  change  of  venue, 
defendants   appeal.     Affirmed. 

Hugh  Henry  Brown,  of  Tonopah,  for  ap- 
pellants. 

Hoyt,  Gibbons,  French  &  Henley,  of  Reno, 
for  respondent. 

DTJCKER,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  in  and  for  the 
county  of  Esmeralda,  denying  appellants' 
denfiand  and  motion  for  a  change  of  venue. 
The  action  is  for  a  dissolution  of  partner- 
ship and  an  accounting,  and  the  complaint 
was  filed  In  the  district  court  of  said  county 
on  July  16,  1918.  On  the  same  day  the 
complaint  and  summons  was  served  on  the 
defendants  in  the  county,  and  on  July  26, 
1918,  the  following  stipulation,  signed  by  the 
respective  attorneys,  was  filed: 

"It  is  hereby  stipulated,  by  and  between  the 
parties  hereto,  that  the  defendants  shall  have, 
and  are  hereby  given,  to  and  including  Wednes- 
day, Jnly  31,  1918,  in  which  to  appear,  demur, 
answer,  or  move  in  the  above-entitled  cause." 

On  July  31,  1918,  the  defendants  served 
and  filed  a  demand  and  a  motion  for  a 
change  of  venue  to  Nye  county,  Nev.,  sup- 
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ported  by  an  affidavit  of  the  defendant  John 
Salsberry.  The  change  of  venue  was  sought 
uiM>n  the  ground  that  the  action  seeks  the 
recovery  of  an  Interest  In .  real  property 
located  entirely  in  Nye  county,  and  that  at 
the  time  the  action  was  commenced  both  of 
the  defendants  resided  in  Nye  county.  The 
application  was  made  under  that  part  of  the 
provisions  of  section  5015  of  the  Revised 
Iaws  of  Nevada  which  reads  as  follows: 

"If  the  county  designated  for  that  purpose  in 
the  complaint  be  not  the  proper  county,  the 
action  may,  notwithstanding,  be  tried  therein, 
unless  the  defendant  before  the  time  for  an- 
swering expires,  demand  in  writing  that  the  trial 
be  hod  in  the  proper  county,  and  the  place  of 
trial  be  thereupon  changed  by  consent  of  the 
parties,  or  by  order  of  the  court,  as  provided 
in  this  section.  The  court  may,  on  motion, 
change  the  place  of  trial  in  the  following  cases: 

"1.  When  the  county  designated  in  the  com- 
plaint is  not  the  proper  county." 

Section  6011  of  the  Revised  Laws  pro- 
vides : 

"Actions  for  the  following  causes  shall  be 
tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  sub- 
ject to  the  power  of  the  court  to  change  the 
place  of  trial,  as  provided  in  thi|i  act: 

"1.  For  the  recovery  of  real  property,  or  an 
estate,  or  Interest  therein,  or  for  the  determina- 
tion in  any  form  of  such  right  or  interest,  and 
for  injuries  to  real  property." 

Section  6014  provides.  In  part: 

"In  all  other  cases  [cases  designated  in  pre- 
ceding sections]  the  action  shall  be  tried  in  the 
county  in  which  the  defendants,  or  any  of 
tiiem,  may  reside  at  the  commencement  of  the 
action." 

[1]  Wboi  the  facts  are  shown  to  exist  as 
to  the  locus  of  the  real  estate  and  the  pur- 
pose of  the  action,  or  the  residence  of  the 
defendant  as  designated  In  either  of  the  two 
preceding  sections,  and  the  demand  for  a 
change  of  venue  to  the  proper  county  Is  sea- 
sonably and  properly  made  in  accordance 
with  section  5015,  the  court  in  which  the 
action  Is  commenced  is  compelled  to  grant 
the  application.  The  statute  Is  peremptory. 
Williams  V.  Keller,  6  Nev.  144;  Clarke  v. 
Lyon  County,  8  Nev.  181. 

We  need  not  examine  that  phase  of  the 
case  wherein  the  contention  lies  that  Nye 
county  Is  the  proper  county  for  trial  by  rea- 
son of  the  situation  of  the  real  estate  claim- 
ed to  be  involved  in  the  action,  for  It  ap- 
pears by  the  afQdavlt  of  the  defendant  Sals- 
berry, made  In  support  of  the  demand  and 
motion,  which  Is  uncontradicted,  that  the 
residence  of  the  defendants  was  in  that 
county  when  the  action  was  commenced. 
This,  under  the  statute,  is  sufficient  ground 
for  the  application  for  a  change  of  the  place 
of  trial. 
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In  mling  on  the  application  the  trial  court 
held  that  the  time  given  defendknts  by  stlp- 
nlation  to  appear,  demur,  answer,  or  move 
did  not  extend-  their  time  to  demand  or  move 
for  a  change  of  venue,  and  that  the  same 
was  not  filed  within  the  statutory  time  fix- 
ed by  said  section  5016.  The  ruling  and 
order  of  court  are  assigned  as  error  by  the 
appellant  and  he  contends: 

(1)  That  the  time  to  file  a  demand  for  a 
change  of  venue  was  enlargad  by  the  stip- 
ulation extending  the  time  to  answer. 

(2)  That  the  statute  does  not  prescribe  any 
fixed  period  for  filing  a  motion  for  a  change 
of  venue,  and  it  may  be  filed  at  any  time, 
provided  the  moving  party  Is  not  guilty  of 
unreasonable  delay. 

(3)  That  if  the  statute  does  prescribe  a 
fixed  period  for  filing  a  motion  for  a  change 
of  venue,  then  the  time  to  file  the  motion 
was  enlarged  by  the  stipulation  extending 
the  time  to  move. 

[2]  The  statute,  by  the  term  "before  the 
time  for  answering  expires,"  fixed  a  definite 
time  in  whidi  the  defendants  could  make 
a  demand  for  a  change  of  the  place  of  trial, 
and  that  time,  by  reason  of  the  service  of 
summons  upon  them  in  the  county  in  which 
the  action  was  commenced,  was  within  10 
days  from  such  service.  No  other  construc- 
tion can  be  placed  upon  the  language  used. 
The  written  stipulation,  made  by  the  attor- 
neys under  the  authority  of  rule  27  of  the 
district  court  rules,  extended  the  time  for  de- 
fendants to  answer  the  complaint,  to  and 
Including  July  31,  1918,  but  did  not.  In 
this  regard,  likewise  change  the  time  for 
them  to  make  a  demand  for  a  diange  of 
venue. 

Counsel  for  appellants  contends  that  the 
statute  fixing  the  time  for  a  demand  for  a 
change  and  the  stipulation  must  be  read  to- 
gether, and,  when  we  so  read,  the  legal  ef- 
fect is  to  extend  the  time  for  making  a  de- 
mand as  well  as  the  time  to  answer,  and 
relies  largely  for  the  force  of  this  conten- 
tion upon  the  rule  adopted  by  a  majority 
of  the  federal  courts  in  cases  of  removal  of 
causes  pending  in  the  state  courts.  The 
federal  statute  (Act  Aug.  13,  1888,  c.  866, 
§  3,  25  Stat.  435)  provides  that,  whenever 
any  party  is  entitle^  to  remove  any  suit 
"from  a  state  court  to  the  Circuit  Court  of 
the  United  States,  he  may  make  and  file  a 
petition  in  such  suit  in  such  state  court  at 
the  time,  or  any  time  before  the  defendant 
is  required  by  the  laws  of  the  state  or  the 
rule  of  the  state  court  in  which  such  suit  is 
brought  to  answer  or  plead  to  the  declara- 
tion or  complaint  of  the  plalntiS."  That  a 
stipulation  extending  the  time  to  answer  ex- 
tends the  time  for  removal  Is  held  by  a  mA- 
Jorlty  of  the  federal  courts,  but  there  Is  am- 
ple and  well-reasoned  authority  to  the  con- 
trary In  those  courts.  See  Velle  v.  Man- 
ufacturers' Accident  Indemnity  Co.  of  the 


United  States  (0.  O.)  40  Fed.  545 ;  Foster  on 
Fed.  Prac.  (5th  Ed.)  p.  1817. 

There  is  no  diversity  of  opinion  among 
the  state  courts  whidi  have  had  occasion  to 
pass  upon  the  effect  of  a  stipulation  extend- 
ing time  to  answer.  They  hold  that  it  does 
not  extend  the  time  to  make  a  demand  for 
a  change  of  venue.  In  Peterson  v.  Carlson, 
127  Minn.  824,  149  N.  W.  536,  the  court,  in 
passing  <»i  the  question,  said: 

"It  is  contended  that  the  stipulation  eztend- 
int;  tbe  time  for  answering  ispo  facto  extended 
also  the  time  for  making  a  demand  for  a  change 
of  venue. '  We  cannot  so  hold.  There  is  simply 
no  connection  between  the  making  of  an  answer 
and  the  making  of  a  demand  for  a  change  of 
venue,  and  a  stipulation  extending  the  time  for 
one  could  not  by  any  permissible  construction 
extend  the  time  for  the  other." 

In  the  case  of  Irwin  v.  Taubman,  26  S.  D. 
450,  128  N.  W.  617,  tbe  court,  in  construing 
a  statute  the  same  as  the  one  under  consid- 
eration in  connection  with  a  written  stipu- 
lation for  extension  of  time  to  answer,  held 
that  it  did  not  extend  the  time  within  which 
the  defoidant  could  demand  a  change  of 
venue.     Tbe  court  said: 

"In  our  opinion  the  Legislature  did  not  in- 
tend, by  the  use  of  the,  term  'before  the  time 
for  answering  expires,'  to  include  such  time  as 
might  be  stipulated  by  the  parties  for  answer- 
ing. *  •  ♦  To  give  the  language  of  the  stat- 
ute the  construction  contended  for  by  appellant 
leaves  it  too  vague  and  uncertain  as  to  the  time 
when  tbe  application  should  be  made.  We  can- 
not presume  that  this  change  in  the  phraseology, 
made  in  1909,  was  not  intentional  and  not  for 
a  purpose.  The  reason  that  may  have  suggested 
itself  to  tbe  Ijegislature  for  this  change,  sub- 
stituting the  words  "before  the  time  for  answer- 
ing expires'  for  the  words  'before  answer,'  was 
to  limit  the  time  definitely,  in  order  that  no  mis- 
understanding might  arise  as  to  when  the  mo- 
tion for  the  change  should  be  made,  in  analogy 
to  the  ruling  in  the  federal  courts." 

In  the  Iowa  case  (Donlsthorpe  t.  Lutz, 
165  Iowa,  379,  136  N.  W.  283)  dted  by  ap- 
pellants the  statute  fixing  the  time  for  a 
motion  for  a  change  of  venue  is  ^itirely 
different  from  the  Nevada  statute,  and  pre- 
scribes that  the  defendant  shall  file  his  mo- 
tion for  a  change  before  any  pleading  18 
filed  by  him. 

To  consider  the  statute  and  rule  27  of  the 
district  court  with  the  stipulation  made  by 
its  authority  in  pari  materia,  as  appellant 
does,  would  cause  the  statute  in  effect  to 
read  "before  the  time  for  ans,werlng  expires 
or  within  which  it  may  be  extended,"  a 
meaning  inconslstoit  with  Its  plain  and  pos- 
itive terms.  The  rules  adopted  by  the  Sa- 
preme  Court  for  Its  own  government  and 
the  government  of  the  district  court  have 
the  force  and  effect  of  statutory  provision, 
as  declared  by  this  court,  but  they  cannot  be 
"Inconsistent  with  the  Constitution  or  lawa 
of  tbe  state."    It  found  so,  they  must  give 
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way  to  the  Oonstltatlon  or  laws,,  as  the  case 
may  be.  The  statute  simply  measures  the 
time  within  which  the  demand  may  be  made 
by  a  certain  standard,  for  the  purpose  of  re- 
quiring the  applicatloa  to  be  made  at  an 
early  and  definite  period  of  the  proceedings, 
to  the  ultimate  end  that  the  parties  may, 
with  reasonable  certainty,  be  speedily  in- 
formed of  the  place  of  trial.  This  salutary 
purpose  ought  not  to  be  frustrated  by  any 
constrained  construction  of  the  statute  or 
of  rules  and  stipulations. 

[8]  It  Is  urged  that,  if  the  words  "to  an- 
swer" In  the  stipulation  had  not  the  effect 
to  extend  the  time  for  the  demand,  that 
part  stipulating  time  to  move  did;  but  we 
do  not  so  view  It  If  the  term  "move"  can 
be  construed  to  include  more  than  ordinary 
motions  to  pleadings  and  tbe  like,  and  to 
extend  to  motions  for  change  of  venue,  gen- 
erally regarded  as  dilatory  motions,  it  cer- 
tainly cannot  be  held  to  Include  a  demand 
for  a  change  of  venue  as  a  matter  of  right 
We  are  of  the  opinion  that  the  term  was 
intended  to  include  neither  a  motion  nor 
demand  for  a  change  of  venue,  and  that  the 
defendants,  falling  to  make  a  demand  for  a 
change  within  the  time  prescribed  by  stat- 
ute,  waived  their  right  to  do  so. 

We  are  asked  by  counsel  for  appellant 
to  apply  the  principle  of  estoppel.  If  ire- 
spondent's  counsel  had  entered  into  a  writ- 
ten stipulation  in  terms  giving  appellant 
an  extension  of  time  in  which  to  make  a  de- 
mand for  a  change,  thla  contention  would 
receive  consideration;  but  as  no  such  stip- 
ulation is  before  lis,  the  question  of  estoppel 
is  not  involved. 

[4]  Can  a  motion  for  a  change  of  venue, 
on  the  ground  that  tbe  county  in  which  the 
action  is  commenced  is  not  the  proper 
county,  be  made  effectively  at  any  time,  and 
without  making  a  seasonable  written  de- 
mand. If  there  has  been  no  unreasonable  de- 
lay? It  seems  that  this  question  has  been 
decided  adversely  to  appellant's  contention 
by  this  court  in  Elam  v.  Grlffln,  19  Nev. 
442,  14  Pac.  582.    The  court  said: 

"^e  defendants  are  residents  of  Bureka  coun- 
ty, and  are  sued  in  an  action  of  debt  in  the  dis- 
trict court  of  Lincoln  county.  Upon  their  mo- 
tion, the  place  of  trial  of  the  action  was  changed 
to  the  county  of  their  residence,  but  no  demand 
in  writing  therefor  was  made,  aa  contemplated 
by  section  3043,  Gen.  Stat.  The  object  of  the 
demand  is  to  allow  the  plaintiff  an  opportunity 
o(  voluntarily  correcting  his  error  by  amend- 
ment Btiimlation,  or  otherwise,  without  the  ex- 
pense and  dday  of  a  motion.  [Citation.]  By 
omitting  to  make  the  demand,  respondents  waiv- 
ed the  right  to  have  the  case  heard  in  Eureka 


connty,  and  the  action  became  triable  in  lin- 
coln  county.  [Citations.]  Order  reversed  and 
cause  remanded." 


Section  3043  of  the  General  Statutes,  re- 
ferred to  In  the  opinion,  has  been  re-enacted 
in  Identical  language  In  section  5016  of  the 
Revised  Laws.  No  demand  la  writing  was 
made  in  Elam  y.  Griffin,  supra,  but  there 
can  be  no  difference  In  effect  between  a 
failure  to  make  the  demand,  and  the  failure 
to  make  it  within  the  time  prescribed  by 
law,  as  In  tbe  present  case. 

It  is  obvious  that  the  Legislature  Intend- 
ed to  require  a  written  demand  as  a  pre- 
requisite to  a  motion  for  a  change  of  venue, 
upon  the  ground  that  the  action  is  not  com- 
menced in  the  proper  county.  We  must  con- 
strue the  statute  so  as  to  give  effect,  if 
possible,  to  all  of  Us  parts ;  and  to  allow 
another  construction  would  nullify  tbe  pro- 
vision requiring  a  demand,  and  attribute  to 
the  Legislature  the  performance  of  an  idle 
ceremony  in  enacting  it 

The  right  of  a  defendant  to  have  a  cause 
tried  in  the  county  of  his  residence  is  an 
absolute  right,  which  he  may  exercise  with- 
in a  given  time.  A  defendant  is  at  once  In- 
formed by  the  service  of  summons  whether 
the  county  In  which  the  action  is  instituted 
is  the  county  of  his  residence,  and  It  is  the 
policy  of  the  law  to  require  him  to  make 
his  election  within  the  definite  time  pre- 
scribed, and  in  default  thereof  the  right  to 
a  change  of  venue  on  this  ground  Is  waived. 

If  he  were  permitted  by  motion,  under 
subdivision  1  of  the  section,  to  exercise  this 
statutory  privilege  at  any  time  before  the 
trial  of  the  cause,  a  demand  In  writing 
would  serve  no  purpose  whatever.  Subdi- 
vision 1  Is  designed  only  to  enable  a  de- 
fendant to  obtain  an  order  of  the  court  re- 
moving the  action  after  a  proper  and  sea- 
sonable demand  has  been  made.  Bofan  v. 
Bohn,  164  Cal.  632,  129  Pac.  981. 

The  New  York  authorities  cited  by  appel- 
lant, construing  a  statute  somewhat  similar, 
hold  generally  thatn;he  demand  may  be  dis- 
pensed with  In  a  proper  case;  but  we  are 
not  Inclined  to  this  view,  both  from  our  con- 
struction of  the  statute  and  the  former  de- . 
cislon  of  this  court.  In  the  case  of  Barclay 
V.  Supreme  Lodge,  34  Cal.  App.  426,  16T 
Pac.  701,  also  cited,  the  application  was 
granted  solely  upon  the  conveniences  of  wit- 
nesses.   It  is  therefore  not  In  point. ' 

The  order  of  the  district  court  is  afllrmed. 

COLEMAN,  O.  J.,  and  SANDERS,  J., 
concur. 
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UNION  BANK  v.  MANDEVILLB. 
(No.  2325.) 

(Supreme  Court  of  New  Mexico.    Aug.  12, 
1919.) 

(Syllalus  Iv  the  Oourt.) 

1.  Tbiai,  «=>382  —  Motion  fob  JtiDOiaDNT  — 
Admissions. 

A  motion  for  judgment  in  a  case  tried  to 
the  court,  made  by  defendant  at  the  close  of 
plaintiff's  testimony,  upon  the  ground  that  there 
was  not  sufScient  evidence  to  "prove  the  allega- 
tions of  the  complaint,"  calls  for  a  declaration 
of  law,  and  admits  all  the  facts  proven  by,  and 
ell  reasonable  inferences  that  could  be  drawn 
from,  the  evidence. 

2.  Trial  <S=9382  —  Motion  fob  Judgment  — 
Natube— Ruling. 

A  motion  for  judgment  in  a  case  tried  to 
the  court,  made  by  defendant  at  the  close  of 
plaintiff's  testimony,  upon  the  ground  that  there 
was  not  sufficient  evidence  to  "prove  the  allega- 
tions of  the  complaint,"  is  in  the  nature  of  a 
demurrer  to  the  evidence,  and  is  governed  by  the 
same  rules  as  a  like  motion  made  for  an  in- 
structed verdict  in  a  jury  trial,  and  does  not 
authorize  the  court  to  weigh  the  evidence,  nor 
regard  the  case  as  submitted  upon  the  facts 
proved  by  the  plaintiff,  and  should  be  overruled, 
if,  assuming  tlie  truth  of  all  facts  proven  and 
aU  reasonable  inferences  that  can  be  drawn 
from  the  evidence,  it  can  be  said  the  plaintiff 
made  out  a  prima  facie  case. 

Appeal  from  District  Court,  Dofia  Ana 
County ;  Medler,  Judge. 

Suit  by  the  Union  Bank  against  WlUlam  B. 
MandevlUe.  Judgment  for  defendant  on  de- 
fendant's motion  at  close  of  plaintiff's  testi- 
mony, and  plaintlir  appeals.  Reversed  and 
remanded,  with  instructions  to  grant  a  new 
trial. 

This  suit  was  brought  by  appellant  against 
appellee  (hereinafter  referred  to  as  plaintiff 
and  defendant)  In  the  district  court  of  DoSia 
Ana  county  to  recover  certain  sums  of  money 
alleged  to  have  been  received  by  defendant 
for  use  and  benefit  of  plaintiff  and  wrongful- 
ly appropriated  to  his  own  use  while  presi- 
dent of  plaintiff  bank.  At  the  close  of  plain- 
tiff's testimony  a  motion  for  a  judgment  for 
defendant,  upon  the  ground  that  there  was  no 
evidence  to  establish  plaintiff's  claim,  was 
sustained  by  the  court,  from  which  judgment 
the  plaintiff  appeals. 

Wade  &  Taylor,  of  Las  Cruces,  for  appel- 
lant. 

Mark  B.  Thompson,  of  Las  Cruces,  tor 
appellee. 

BBICE,  District  Judge.  It  is  agreed  in  the 
brief  of  each  of  the  parties  that  there  are  but 
two  questions  to  be  reviewed  here,  to  wit: 
(1)  Did  the  plaintiff  make  out  a  prima  facie 


case?  (2)  Did  the  court  err  In  refusing  to  re- 
quire the  defendant  to  testify,  on  the  ground 
that  bis  testimony  would  tend  to  incrimi- 
nate lilm?  From  the  view  we  take  of  the 
case  it  will  be  necessary  to  determine  only 
the  first  issue  named,  viz.:  Did  the  plaintiff 
make  out  a  prima  facie  case? 

That  part  of  the  motion  made  by  the  de- 
fendant at  the  close  of  plaintiff's  testimony, 
and  upon  which  the  Judgment  of  the  court 
sustaining  same  was  based.  Is  as  follows: 

"Comes  now  the  defendant,  at  the  close  of 
plaintiff's  case,  and  moves  for  judgment  for  the 
defendant,  upon  the  ground  that  no  evidence 
sufficient  to  prove  the  allegations  of  the  com- 
plaint has  been  adduced  before  the  court." 

Other  grounds  for  Judgment  were  embodied 
in  the  motion,  bat  were  not  made  the  basis  of 
the  judgment  sustaining  the  motion,  nor  are 
they  contended  for  in  this  court.  We  there- 
fore do  not  decide  whether  or  not  the  com- 
missions sued  for  can  be  recovered  by  the 
bank,  should  it  appear  that  its  contract  with 
Hand  was  usurious  or  illegal. 

[1]  The  motion  of  defendant  at  the  dose  of 
the  plaintlfTs  testimony  called  for  a  declara- 
tion of  law,  and  not  for  findings  of  fact  from 
the  evidence  introduced  in  the  case.  It  was 
in  the  nature  of  a  demurrer  to  the  evidence, 
admitting  all  the  facts  that  the  eridenoe 
tends  to  prove  and  every  reasonable  infer- 
ence that  could  be  drawn  therefrom.  It  is 
governed  by  the  same  rules  as  a  motion  made 
for  an  Instructed  verdict  under  like  circum- 
stances in  a  case  tried  to  a  Jury. 

Appellee  states  In  his  brief: 

"Further  than  this,  the  court  was  not  re- 
quired to  believe  any  witness,  and,  if  he  chose 
to  disregard  the  testimony  of  any  or  all  the 
witnesses,  under  the  decisions  of  this  court  hia 
verdict  will  be  sustained.  'The  verdict  of  a 
jury  will  not  be  disturbed  on  appeal,  when  it 
is  supported  by  any  substantial  evidence.'  " 

Authorities  are  cited  to  support  the  propo- 
sition he  quotes.  We  refer  to  the  above  er- 
roneous views  of  counsel,  which  probably  ac- 
count for  the  error  of  the  court.  However, 
the  case  was  not  submitted  upon  the  evidence 
of  the  plaintiff  for  determination  on  the  facts. 
Had  the  motion  been  overruled,  the  defend- 
ant could  still  have  introduced  testimony  in 
his  own  behalf.  The  motion,  as  we  have  stat- 
ed, is  governed  by  the  same  rules  that  apply 
to  demurrers  to  the  evidence. 

"A  motion  for  a  declaration  of  law  or  for  Judg- 
ment is  of  the  nature  of  a  demurrer  to  the  evi- 
dence, and  calls  only  for  a  declaration  of  law." 
Vincent  v.  Means,  184  Mo.  342,  82  S.  W.  96; 
First  National  Bank  v.  Bank,  152  111.  286,  38 
N.  E.  739,  26  L.  R.  A.  289,  43  Am.  St.  Rep. 
247. 

"In  considering  and  deciding  a  demurrer  to 
plaintiff's  evidence  in  a  case  tried  to  the  court, 
the  same  rule  obtains  as  in  cases  tried  to  a  jury. 
The  court  cannot  weigh  conflicting  evidence,  n<w 
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regard  the  case  as  though  mibmlttecl  by  die  de- 
fendant on  plaintiff's  showing,  but  must  consider 
as  true  all  portions  of  the  evidence  which  tend 
to  prove  the  allegations  ot  the  petition."  Wehe 
V.  Mood,  68  Kan.  373,  76  Pao.  476;  Wolf  v. 
Washer,  32  Kan.  633,  4  Pac.  1036;  38  Cyc. 
1945. 

[2]  If  there  was  substantial  evidence  to 
support  a  judgment  for  the  plaintiff,  the  mo- 
tion Bhonld  not  have  been  sustained;  and  we 
wlU  review  the  evidence,  assuming  the  truth 
of  all  facts  proven  and  all  reasonable  Infer- 
ences that  can  be  drawn  from  the  evidence, 
and  determine  whether  or  not,  from  such 
facts  and  Inferences,  the  motion  for  judgment 
for  the  defendant  could  upon  any  proper  the- 
ory have  been  sustained.  Under  these  rules, 
we  find  the  facts  which  could  have  been 
found  to  be  as  follows: 

The  defendant  was  president  of  the  plain- 
tiff bank  during  the  time  of  the  transactions 
upon  which  the  suit  is  based.  The  plaintiff 
was  a  banking  corporation,  transacting  Its 
business  at  Las  Cruces.  The  defendant  loan- 
ed one  Hand  $8,000  in  behalf  of  the  bank,  un- 
der an  agreement  with  Hand  to  pay  defend- 
ant a  commission  of  2  per  cent,  or  |160,  be- 
sides 10  per  cent.  Interest  on  the  loan.  This 
money  was  taken  out  of  a  part  of  the  pro- 
ceeds of  the  loan,  and  placed  to  defendant's 
credit  on  the  books  of  plaintiff,  and  used  by 
defendant.  There  are  other  transactions  of 
like  character  that  it  is  unnecessary  to  go 
Into.  This  money,  under  the  above  facts, 
would  legitimately  belong  to  the  bank,  and 
would  be  wrongfully  appropt-iated  to  the  use 
of  the  defendant  while  acting  as  its  presi- 
dent and  in  control  of  its  affairs. 

"As  a  general  rale  it  is  a  breach  of  good 
faith  and  loyalty  to  the  principal  for  an  agent, 
while  the  agency  exists,  so  to  deal  with  the 
Bubject-nuitter  thereof,  or  with  information  ac- 
quired during  the  course  of  the  agency,  as  to 
make  a  profit  out  of  it  himself  in  excess  of  his 
lawful  compensation ;  and  if  he  does  so  he 
may  be  held  as  a  trustee,  and  may  be  held  to 
aecoont  to  his  principal  for  all  profits,  advan- 
tages, rights,  or  privileges  acquired  by  him  in 
such  dealings,  whether  in  performance  or  in 
violation  of  his  duties,  and  be  required  to  trans- 
fer them  to  his  principal  upon  being  reimbursed 
for  Us  expenditures  for  the  same,  unless  the 
principal  has  consented  to  or  ratified  the  trans- 
actidh,  knowing  that  the  benefit  or  profit  would 
accrue  or  had  accrued  to  the  agent,  or  unless 
with  such  knowledge  be  has  allowed  such  agent 
to  change  his  condition  so  that  he  cannot  be  put 
in  statu  quo.  The  application  of  this  rule  is 
not  affected  by  the  fact  that  the  principal  did 
not  suffer  any  injury  by  reason  of  the  agent's 
dealings,  or  that  be  in  fact  obtained  l>etter  re- 
sults! nor  is  it  affected  by  the  fact  that  there 
was  a  usage  or  custom  to  the  contrary.'!  2  C. 
3.  697. 

The  above  authority  sets  out  the  general 
principles,   and  the  case  of   Whitehead   v. 
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Lynn,  20  Colo.  App.  65,  76  Pac  1120,  applies 
them  to  the  case  being  considered,  from 
which  we  quote: 

"As  to  the  second  cause  of  action,  if  we  ac- 
cept the  testimony  of  plaintiff— which  we  do  for 
the  purpose  of  this  ruling— Whitehead  was  her 
agent,  authorised  to  loan  her  money  to  the  bor- 
rower. Brooks.  Under  this  agency  Whitehead 
loaned  him  $700  of  her  money ;  he  agreeing  to 
pay  as  interest  therefor  2  per  cent  per  annum 
for  three  years,  payable  in  advance,  and  8  per 
cent,  per  annum  •  •  ♦  to  be  evidenced  by 
the  note.  He  gave  the  note  as  agreed,  and  paid 
the  2  per  cent,  for  three  years,  amounting  to 
$42,  to  Whitehead,  who  retained  it  Whitehead 
never  advised  his  principal  that  he  had  col- 
lected such  interest.  Whitehead  was  the  agent 
for  the  plaintiff,  according  to  her  testimony,  in 
making  this  loan,  and  any  interest  that  the 
borrower  agreed  to  pay  for  the  loan  belonged  to 
her.  Whitehead  was  not  at  liberty  to  make  a 
profit  for  himself  in  this  transaction  by  taking 
a  part  of  the  interest" 

See,  also,  Cartwright  v.  Trust  Co.,  23  N.  M. 
127  et  seq.,  167  Paa  436. 

The  fact  that  defendant  called  the  2  per 
cent,  he  retained  In  this  case  "commissions" 
would  not  affect  the  right  of  the  plaintiff  to 
recover. 

The  cause  should  be  reversed  and  remand- 
ed, with  instructions  to  grant  a  new  trial; 
and  It  Is  so  ordered. 

PABKBB,  O.  J.,  and  ROBEBTS,  J.,  concur. 


HOLTON  V.  JANES.     (No.  2162.) 
(Supreme  Court  of  New  Mexico.    Aug.  6, 1919.) 

(SvUatiu  by  <Ae  Court) 

1.  Damaoks  <8=»206(1)  —  Phtsicai  Exaiq- 

NATION— RtJUNO. 

In  a  personal  injury  case,  where  plaintiff 
had  voluntarily  exhibited  an  injury  to  his  head 
to  the  jury  for  inspection,  and  the  defendant 
moved  the  court  to  compel  plaintiff  to  submit 
to  a  physical  examination  of  his  head  by  phy- 
sicians named  by  defendant,  held,  it  was  error 
to  deny  defendant's  request 

(Additional  Syllabui  ly  Editorial  Staff.) 

2.  EVIDKNCB  ®=»9  —  JuniCIAL  NOTICB  —  Im- 
PAIBMENT  OF  VISION— EXPEET  EXAKINA- 
TION. 

It  is  a  matter  of  common  Imowledge,  of 
which  courts  will  take  notice,  that  the  question 
of  the  impairment  of  vision  is  capable  of  ex- 
act demonstration  by  expert  examinatiog. 

Appeal  from  District  Court,  Curry  County ; 

McClure,  Judge. 

Action  by  B.  T.  Holton  against  John  N. 
Janes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded,  wltb 
Instructions  to  award  defendant  a  new  trlaL 
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Patton  ft  Bratton,  of  Clovls,  for  appellant. 
Bowells  &  Reese,  of  Clovls,  for  appellee. 

MERRITT  C.  MEOHBM,  District  Judge. 
This  Is  an  action  to  recover  damages  for  per- 
sonal injuries.  The  only  error  assigned, 
which  will  be  considered,  is  that  which  chal- , 
lenges  the  correctness  of  the  refusal  of  the 
trial  Judge  to  require  the  appellee  to  submit 
to  a  physical  examination. 

The  appellee  claimed  to  have  received  nu- 
merous injuries  to  different  parts  of  his 
body,  and  among  others  to  his  head.  As  to 
the  wounds  in  his  head  he  alleged  in  his  com- 
plaint: 

"That  the  wounds,  bruises,  and  fractures  in- 
flicted upon  plaintiCTg  head  have  greatly  dam- 
aged, injured,  and  weakened  the  eyesight  of 
plaintiff,  thereby  making  it  difficult  for  plaintiff 
to  see  and  discern  objects  at  any  considerable 
distance;  that  all  of  said  injuries,  bruises  and 
wounds  have  caused  and  are  still  causing  the 
plaintiff  intense  pain,  and  bodily  and  mental 
suffering,  and  permanently  injuring  plaintiff." 

On  direct  examination  the  appellee  testi- 
fied: 

"Q.  How  did  this  bruise  on  your  eye  or  head 
affect  you?  A.  This  side  of  my  head  (pointing 
to  left  side  of  head)  and  eye.  I  can't  see  out 
of  my  eye  half  as  good  after  it  was  Hurt." 

After  asking  him  about  his  teeth,  he  was 
further  questioned  about  bis. bead  as  follows: 

"Q.  You  fay  the  accident  knocked  a  hole  in 
your  head?    A.  Xes,  sir. 

"Q.  What  part  of  your  head?  A.  Bight  here 
(indicating  left  side  of  head). 

"Q.  Is  there  any  indication  there?  A.  Yes, 
sir: 

"Q.  What  part  of  your  head,  let  the  jury  see 
it?    (Plaintiff  exhibits  bead  to  jury.)" 

On  cross-examination  appellee  testified: 

"Q.  You  say  your  eyesight  has  been  affected 
from  the  wound  in  your  head — weak  or  affect- 
ed?   A.  My  left  eye  has  been  affected." 

After  appellee  had  rested  his  case,  appel- 
lant moved  the  court  to  compel  the  appellee 
to  submit  to  a  physical  examination.  The 
request  was  limited  to  an  examination  of  the 
parts  of  his  body  he  had  exhibited  to  the 
jury  for  examination.  Appellant  also  sug- 
gested the  names  of  three  licensed  physicians, 
who  he  said  were  immediately  accessible  and 
would  make  the  examination  without  delay- 
ing the  trial.  This  action  the  court  overruled, 
and  defendant  excepted.  No  reason  was  giv- 
en by  the  court  in  support  of  the  ruling. 

An  examination  of  the  cases  will  show 
that  the  courts  have  uniformly  held  that, 
where  a  plaintifC  In  a  personal  injury  suit 
voluntarily  exhibits  the  injured  part  of  his 
body  to  the  jury  for  Inspection,  the  portion 
of  his  body  so  exhibited  becomes  an  exhibit 
in  the  case,  like  any  other  object  or  thing 
Introduced  in   evidence,    and   the  opposite 


party  has  the  right  to  make  sadt  inspection 

of  it  as  will  enable  him  to  explain,  criticize, 
or  Impeach  its  value  as  evidence,  and  to  that 
end  have  it  examined  by  experta  Winner  t. 
Lathrop,  67  Hun,  511,  22  N.  Y.  Supp.  616; 
Haynes  v.  Town  of  Trenton,  123  Mo.  326,  27 
S.  W.  622;  Chicago,  Bock  Island  *  Pac  By. 
Co.  ▼.  Langston,  19  Tex.  Civ.  App.  568,  47 
S.  W.  1027,  48  S.  W.  611 ;  Houston  &  Texas 
Central  B.  B.  Co.  v.  Anglin,  99  Tex.  349,  89 
S.  W.  966,  2  I/.  E.  A.  (N.  S.)  386;  Chicago  & 
N,  W.  By.  Co.  V.  Kendall,  167  Fed.  62,  93  C. 
0.  A.  422, 16  Ann.  Cas.  560 ;  Booth  v.  Andrus, 
91  Neb.  810,  137, N.  W.  884. 

In  Chicago  &  N.  W.  Ry.  Co.  y.  Kendall, 
supra  (Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit), the  court  said: 

"In  the  present  case  we  are  not  dealing  with 
an  application  for  a  surgical  examination  in 
advance  of  the  trial.  Here  the  plaintiff  at  the 
trial  voluntarily  exhibited  his  knee  in  open 
court  for  inspection.  Having  done  this,  it  was 
beyond  his  power  to  arrest  the  investigation. 
The  defendant  and  the  court  were  entitled'  to 
employ  any  agency  in  its  examination  which 
would  aid  in  the  determination  of  the  issue  on 
trial.  It  is  nniversally  held  that,  where  an 
inanimate  object  is  produced  upon  the  trial 
of  a  case,  it  is  subject  to  any  legitimate  exam- 
ination and  test  which  wUl  elucidate  the  mat- 
ter in  dispute.  It  may  be  submitted,  for  ex- 
ample, to  chemical  treatment,  or  to  examina- 
tion by  the  microscope.  Simply  looking  at  the 
plaintiEPa  knee  with  the  eye  of  a  layman  fur- 
nished little  aid  in  determining  its  condition. 
He  himself  maintained  that  there  were  no  ex- 
ternal evidences  of  injury.  Whether  there  were 
hidden  elements  could  only  be  discerned  by  the 
skill  of  a  surgeon,  and  the  defendant  and  the 
court  were  as  much  entitled  to  turn  the  eye 
of  a  surgeon  upon  the  plaintifTs  knee  as  they 
would  have  been  to  look  .  at  a  blood  stain 
through  a  glass.  Having  exhibited  bis  knee 
to  the  jury,  it  became  a  part  of  the  evidence  in 
the  case,  and  the  mere  accident  that  the  thing 
exhibited  was  part  of  a  human  body  could  only 
qualify,  and  not  defeat,  the  right  of  complete 
investigation.  Chicago,  Bock  Island  &  Pac. 
By.  Co.  T.  Langston,  19  Tex.  Civ.  App.  668, 
47  S.  W.  1027,  48  S.  W.  611;  Haynes  ▼. 
Trenton,  123  Mo.  326,  27  S.  W.  622." 

In  eacih  of  the  cases  above  dted,  wheth- 
er, as  in  this  case,  the  trial  Jndge  assigned 
no  reason  for  his  refusal,  or  placed  It  (m  a 
lack  of  power,  the  refusal  to  compel  the 
plaintiff  to  submit  to  a  physical  examination 
under  circumstances  analogous  to  those  in 
this  case  has  been  held  leversible  error. 

^In  the  cases  of  Chicago,  Bock  Island  & 
Pac.  By.  Co.  T.  Langston,  supra,  Houston  & 
Texas  Central  B.  (3o.  v.  Anglin,  supra,  Chi- 
cago &.  N.  W.  Co.  ▼.  BCendall,  supra,  and 
Booth  y.  Andrus,  supra,  the  defendants  re- 
quested that  the  examination  be  made  by 
experts  of  their  own  selection,  and  no  criti- 
cism Is  made  of  the  procedure  in  those  cases 
In  this  regard.  In  the  case  of  Booth  v.  And- 
rus, supra,  the  point  was  specifically  passed 


Digitized  by 


Google 


N.M.) 


STATE  V. 
(18t 


on,  and  the  right  of  defendant  to  experts  of 
his  owii  selection  affirmed.  There  seems  to  be 
no  valid  reason  why,  If  a  defendant  may 
employ  ejtperts  In  other  cases  and  have  the 
benefit  of  their  special  knowledge  In  pre- 
senting his  case,  he  may  not  do  the  same 
thing  In  personal  Injury  cases.  In  that  re- 
spect the  accepted  procedure  dllters  from 
that  In  those  cases  where  a  physical  exami- 
nation Is  requested  before  the  trial. 

[2]  It  Is  a  matter  of  common  knowledge, 
of  which  courts  will  take  notice,  that  the 
question  of  the  Impairment  of  vision  is  cap- 
able of  exact  demonstration  by  expert  ex- 
amination, and  in  this  case  when  the  plaintiff 
put  bis  head  in  evidence  and  permitted  the 
Jury  to  examine  it,  unless  the  eye  which  he 
complained  of  as  being  injured  was  put  out, 
the  Jury  could  in  no  manner  determine  the 
extent  of  the  injury  to  it  if  any,  but  with  the 
aid  of  experts  the  matter  was  capable  of  ex- 
act determination. 

For  the  reasons  stated,  the  cause  is  re- 
versed and  remanded,  with  instructions  to 
award  appellant  a  new  trial;  and  it  is  so 
ordered. 

PARKER,  C.  J.,  and  ROBBRTS,  X,  ccmcar. 


STATE  V.  FOSTER.     (No.  2290.) 
{Supreme  Court  of  Mew  Mexico.    Aug.  4, 1919.) 

(SvJtaltu  hv  the  Court.) 

1.  OKnoNAi.  Law  «s>519(4)  —  iNVOLinnrABT 

COHrESSION— EVIOENCX. 

The  evidence  in  this  case  reviewed,  and  keld, 
that  the  confession  made  by  appellant  was  in- 
voluntary. 

2.  Cbiminai.  Law  4=9519(4)  —  OoNTKBSion  — 

"PEBSONS  in  AUTHOBITT." 
A  cattle  inspector  and  the  owner  of  the  cat- 
tle appellant  was  accused  of  stealing  Md  to 
be  "persons  in  authority,"  within  the  rule  ex- 
cluding a  confession  of  a  defendant  in  a  crim- 
inal case,  where  the  confession  is  induced  by 
promises  of  inununity  made  by  persona  in  au- 
thority. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; McClure,  Judge. 

Otis  Foster  was  convicted  of  larceny  of 
cattle,  and  he  appeals.  Reversed  and  re- 
manded, with  instructions  to  grant  a  new 
trlaL 

L.  O.  Fnllen,  of  Roswell,  for  appellant 
Carl  H.  GUbert,  Sp.  Asst  Atty.  Oen^  for 
the  State. 

MBJRRITT  C.  MECHEM,  District  Judge. 
The  appellant  appeals  from  a  conviction  of 
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larceny  of  cattle.  His  confession  of  the  criine 
to  Lee  J.  Richards,  a  cattle  and  hide  inspec- 
tor, and  to  W.  A.  Hamilton,  the  owner  of  the 
stolen  cattle,  was  Introduced  by  the  state  over 
appellant's  objection,  that  the  same  was  in- 
voluntary, having  been  induced  by  promises  of 
immunity  made  by  both  Richards  and  Hamil- 
ton. The  court  was  of  the  opinion  that  there 
was  a  conflict  in  the  evidence  whether  the 
confession  was  voluntary  or  Involuntary,  and 
let  it  go  to  the  Jury,  under  an  instruction  that 
if  they  believed  that  the  confession  was  vol- 
untary they  could  consider  it  in  arriving  at 
their  verdict,  but  if  they  believed  that  it  was 
Involuntary  they  should  not  so  consider  it. 
This  action  of  the  court  Is  assigned  as 
error. 

[1]  The  undisputed  facta  in  the  case  are: 
That  the  appelant,  learning  that  he  was  un- 
der su^iclon,  went  into  hiding.  That  his 
mother  went  to  a  neighbor,  H.  G.  Hammond, 
and  asked  him  to  see  what  could  be  done  in 
appellant's  behalf.  Hammond  called  on  Rich- 
ards and  asked  him  to  see  Hamilton,  and  see 
If  Hamilton  would  be  inclined  to  deal  leni- 
ently with  the  appellant,  if  the  appellant 
would  come  in  and  tell  all  he  knew  about 
the  case.  Richards  told  Hammond  that  he 
(Richards)  would  see  Hamilton,  and  if  Ham- 
ilton would  help  the  appellant,  Richards 
would  bring  Hamilton  to  Hammond's  house 
at  a  named  hour,  and  that  if  they  came  Ham- 
mond could  Inform  appellant  that  Hamilton 
would  help  the  appellant,  if  he  would  come 
to  Hammond's  house  and  meet  them,  and  tell 
them  all  he  knew  about  the  case.  Hammond 
so  informed  the  appellant,  and  when,  ac^ 
cording  to  the  arrangement.  Richards  and 
Hamilton  came  to  his  house,  Hammond  sent 
for  the  appellant,  who  came  in,  met  Richards 
and  Hamilton,  and  confessed.  There  is  a 
conflict  in  the  testimony  whether  or  not,  at 
the  time  appellant  confessed  and  immediate- 
ly prior  thereto,  Richards  and  Hamilton 
promised  him  immunity.  Richards  denies 
that  they  Old.  The  appeUant  testified  that 
they  made  him  the  promises  immediately  be- 
fore he  confessed.  Hamilton  did  not  appear 
as  a  witness  in  the  case. 

But  we  beUeve  the  court  misapprehended 
the  conclusive  effect  of  the  facts  leading  up 
to  the  making  of  the  confession,  for  it  was 
established  by  the  testimony  of  aU  the  wit- 
nesses, including  Hammond,  that  the  confes- 
sion was  brought  about  by  Richards  telling 
Hammond  that  he  (Richards)  would  see  how 
Hamilton  felt  about  the  matter,  and,  if  Ham- 
ilton would  not  push  the  case,  Richards 
would  bring  Hamilton  to  Hammond's  house 
for  a  meeting  with  appellant,  and  that  Ham- 
mond could  tell  appellant  that,  if  they  came, 
appellant  could  understand  that  Hamilton 
would  not  prosecute  him.  Richards,  Just  be^ 
fore  leaving  the  stand,  testified  as  follows: 
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"Q.  And  do  yon  know  yon  arranged  a  meet- 
ing?   A.  Yes,  sir. 

"Q.  And  you  conveyed  the  impression,  by 
what  you  said  and  what  yon  did,  to  Hammond, 
that  if  the  boy  did  come  np  there  with  Hammond 
that  he  could'  know  that  it  was  all  right  and 
that  Hamilton  was  not  going  to  proseente  him. 
Didn't  you?  A.  Well  that  wast— appeared  to  be 
kinder  the  understanding. 

"Q.  Well,  appeared  to  be;  yon  was  there,  and 
your  old  brain  works.  You  know  what  you 
did;  that  was  what  happened,  wasn't  it?  A. 
Well,  we  went  over  there  two  or  three  times. 

"Q.  Well,  just  answer  the  question,  Mr.  Rich- 
ards; you  know  that  the  arrangement  was 
made^  and  that  was  the  nnderstanding  that 
when  the  boy  showed  np  there  and  fold  about 
this  thing  that  Hamilton,  the  owner  of  these 
cattle,  and  you,  as  far  as  yon  could,  was  go- 
ing to  help  the  boy;  now,  wasn't  that  the  ar- 
rangement?   A.  Well,  yes,  in  a  way  it  was. 

"Q.  Well,  in  a  way  it  was;  wasn't  the  way, 
not  in  way;  wasn't  that  the  arrangement?  A. 
That  was  the  agreement  between  us  and  Ham- 
mond; we  made  no  agreement  with  the  boy, 
and  bad  no  conversation  with  the  boy. 

"Q.  But  you  did  make  an  agreement  with 
Hammond,  and  Hammond  had  talked  with 
you  for  the  boy,  didn't  you?    A.  Yes,  sir." 

At  another  point  In  bis  examination  Rich- 
ards testified: 

"Q.  Were  yon  requested  by  Hammond  to  get 
anything  in  the  nature  of  a  promise  on  the  part 
of  Hamilton -aa  to  what  he  would  do,  any  defi- 
nite or  specific  promise  as  to  what  he  would 
do,  if  the  boy  would  talk  and  tell  what  he  knew? 
A.  Well,  that  was  the  nature  of  it;  it  was  to 
get  Hamilton  and  see  Hamilton's  feelings  in 
the  case,  and  I  don't  suppose  that,  if  Hamilton 
had  said,  "No,  I  am  going  to  prosecute  the  boy 
to  the  full  limit,  every  way,  don't  matter  wheth- 
er be  talks  or  don't  talk,'  I  don't  suppose  there 
ever  would  have  been  any  meeting  made  be- 
tween us  and  the  boy;  but,  as  I  said  before, 
Hamilton  felt  like  there  might  be  somebody 
else  interested  in  it,  and  the  boy  said  he  want- 
ed to  tell  the  facts  of  the  case,  but  he  did  not 
say  what  the  facts  were,  or  did  not  lead  us  to 
believe  what  the  facts  were  in  any  way." 

There  was  no  necessity  of  Richards  re- 
peating to  appellant  the  promises,  thereto- 
fore conveyed  to  appellant  by  Hammond,  to 
make  the  inducement  complete.  The  prom- 
ises communicated  to  appellant  by  Hammond 
were  confirmed  by  both  Richards  and  Hamil- 
ton, by  their  going  to  meet  the  appellant,  pur- 
suant to  the  arrangement  they  made  with 
Hammond,  and  of  which  the  appellant  bad 
notice.  The  appellant's  confession  was  In- 
voluntary, and  the  court  erred  in  admit- 
ting it. 

[2]  Appellee  Insists  that,  even  though  the 
confession  was  involuntary,  the  promises 
which  induced  it  were  not  made  by  persons 
in  authority.  But  the  question  must  not  be 
whether  the  persons  making  the  promises 
were  persons  in  authority — that  is,  capable  of 
I>erformlng   their   assurances    of    immunity, 


but  were  tihey  in  snch  a  situation  that  tbe 
person  confessing  might  reasonably  consider 
them  as  persons  able  to  afford  him  aid?  1 
Bishop's  New  Criminal  Procedure,  1234. 
That  the  appellant  In  this  case  had  -abun- 
dant  reason  to  believe  that  the  owner  of  the 
cattle  and  a  cattle  inspector  had  it  In  their 
power  to  do  him  veiy  considerable  favors,  in 
the  situation  be  was  in,  is  not  to  be  serious- 
ly questioned. 

There  is  no  more  convincing  evidence  to  the 
ordinary  man  than  a  confession  of  guilt,  and 
where  a  confession  is  admitted,  under  an  in- 
struction to  the  jury  to  determine  whether  it 
ia  voluntary  or  involuntary,  and  to  consider 
it  in  tbe  former  case,  or  in  the  latter  case  to 
reject  it,  the  probabilities  are,  unless  the  con- 
fession was  extorted  under  circumstances 
calculated  to  arouse  sympathy  for  tbe  de- 
fendant, that  the  average  jury  will  consume 
but  little  time  in  determining  the  question  of 
whether  the  confession  was  voluntary  or  in- 
voluntary, but  will  in  the. great  majority  of 
cases  say  the  prisoner  has  confessed,  and 
therefore  is  guilty  beyond  a  reasonable 
doubt 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  grant  apx)eUant  a  new  trial; 
and  it  is  so  ordered. 

PAREBB,  a  J.,  and  ROBERTS,  J.,  concur. 


SPRINGER  V.  WASSON.     (Na  230a) 

(Supreme  Conrt  of  New  Mexico.    Aug.  U, 
1919.) 

(SyUalut  ly  the  Court.) 

1.  Appeal  and  Ebbob  «:s>714(5)— Stipulated 
Facts  at  Tbiai/— Revikw. 

A  statement  of  a  material  fact,  appearing 
in  tbe  briefs  of  both  parties  and  admitted  to 
have  been  of  stipulation  in  the  trial  of  the 
case  in  the  district  court,  will  be  treated  as  a 
stipulated  fact  in  this  court,  although  not  ap- 
pearing in  the  transcript. 

2.  Execution  «=»302—REDB!MPnow— Validi- 
ty OF  Sale— EsTOPPBa,. 

The  redemption  of  real  estate  from  an  ex- 
ecution sale  by  a  judgment  debtor  estops  him 
from  questioning  the  validity  of  such  sale. 

3.  ExECXTTioiv  «s»320— Title  of  Pubohaseb 
at  Sale— Pbima  Facie  Psoor. 

Title  in  the  purchaser  of  real  estate  pur- 
chased at  an  execution  sale  as  against  the  ex- 
ecution debtor  is  prima  fade  proven  by  the  In- 
troduction in  evidence  of  a  valid  judgment,  an 
execution  issued  thereon  and  return  showing  a 
sale,  and  tbe  sheriff's  deed  duly  executed. 
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4.  Recokds  C=>17(2,  8,  0)  —  Restobation  or 
Lost  Recobdb— Etidkntiabt  VALrnc. 

The  district  court  haa,  independently  of  the 
statute,  the  power  to  restore  its  lost  records 
either  before  or  after  Judgment;  and  gach  re- 
stored records  will  have  the  same  force,  effect, 
and  evidentiary  value  as  the  originals,  if  ex- 
isting. 

5.  Rbcokds  «=»17(&)— Bxstobation  of  Lost 

REC0BO&— COIXAIEBAL      ATTACK— PbESVUP- 
TION. 

In  a  collateral  proceeding,  an  order  and 
judgment  of  the  district  court  restoring  its  lost 
records  cannot  be  successfully  attacked  upon 
the  ground  that  a  party  to  such  suit  had  not 
been  served  with  notice  of  such  motion  and 
given  an  opportunity  to  contest  the  same,  in 
the  absence  of  evidence  of  such  facts;  but  the 
presumption  will  be  indulged,  when  so  attack- 
etl.  that  the  order  and  .ludgment  were  entered 
with  due  regard  to  the  proper  practice  and  pro- 
cedure. 

6.  Afpeai,  and  Ebbob  «=»1064(1)— Reouiab- 
ITT  OF  Sale— AinbAviTs  of  Officebs— 
Eabmless  Ebbob. 

It  is  error  for  the  court  to  admit  in  evidence 
affidavits  of  officers  and  others  tending  to  prove 
the  regularity  of  a  sale  under  execution;  but, 
no  evidence  of  irregularities  appearing  in  the 
record,  and  there  being  sufficient  testimony 
exclusive  of  such  affidavits  with  which  to  sup- 
port the  court's  findings  that  such  sale  was 
valid,  such  error  becomes  harmless. 

7.  Afpeai.  awd  Ebbob  «=»171(3)— Pucading 
*=»433(6)— LrnoATioN   of  Fact  Not  Ai- 

LEOED— AlDEB  BY  JUDOMEITT. 

Where  a  material  fact  is  omitted  from 
those  alleged  in  a  complaint,  but  is  fully  litigat- 
ed without  objection  as  if  said  fact  had  been 
put  in  issue  by  the  pleadings,  it  is  the  duty  of 
the  trial  court,  and  this  court  on  appeal,  to 
treat  the  complaint  as  having  been  properly 
amended  in  aid  of  the  Judgment. 

8.  F0BCIBI.B  Entbt  and  Detainkb  9=928(4) — 
Evidence— Detention  or  Pbopebtt. 

Held,  in  this  case,  there  is  substantial  evi- 
dence to  support  the  findings  of  the  court:  (1) 
That  appellant  unlawfully  detained  the  real 
property  involved;  (2)  that  a  sufficient  notice 
to  quit  was  served  three  days  prior  to  suit; 
(3)  that  appellee  should  recover  the  damages  ad- 
Judged  to  him. 

9.  Appeal  and  Ebbob  «=»1010(1)— Findings 
or  Tbiai.  Coubtt-Revibw. 

The  findings  of  fact  made  by  the  trial  court 
will  not  be  disturbed  on  appeal,  where  he 
heard  the  witnesses  testify,  if  such  findings 
were  supported  by  substantial  evidence. 

Appeal  from  District  Court,  Quay  County; 
Lelb,  Judge. 

Action  of  forcible  entry  and  detainer  by 
W.  R.  Springer  against  J.  R.  Wasson.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

TMs  -Is  the  second  appeal  of  this  case. 
Springer  t,  Wasson,  28  N.  M.  277,  167  Pac. 
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712.  Plaintiff  (appellee  herein)  recovered 
judgment  against  the  defendant  (appellant 
herein)  In  the  justice  of  peace  court  for  pre- 
cinct No.  1,  Quay  county,  for  the  possession 
of  two  lots  In  the  dty  of  Tucumcarl,  on 
which  a  garage  was  situated,  and  for  dam- 
ages, and  likewise  In  the  district  court  on 
appeal  upon  trial  de  novo.  This  court  re- 
versed the  judgment  of  the  district  court  and 
ordered  a  new  trial.  Upon  a  second  trial  In 
the  district  court,  judgment  for  possession 
and  damages  was  again  entered  for  the 
plaintiff,  from  which  defeqJant  (appellant) 
prosecutes  this  appeal. 

H.  H.  McElroy,  of  Alamogordo,  for  appel- 
lant. ■ 
R.  A.  Prentlpe,  of  Tucumcari,  for  appellee. 

BRICE,  District  Judge.  This  action  was 
begun  in  precinct  No.  1,  Quay  county,  by  fil- 
ing with  the  justice  of  the  peace  thereof  on 
August  3,  191S,  a  written  complaint  contain- 
ing the  following  allegations: 

"On  this  3d  day  of  August,  A.  D.,  1915,  per- 
sonally appeared  Wilson  R.  Springer  before  the 
court  of  Samuel  McEIroy,  justice  of  the  peace 
in  and  for  prednct  ,No.  1,  of  the  county  of 
Quay,  in  the  state  of  New  Mexico,  and  after 
being  duly  sworn  in  conformity  with  law  states: 
That  James  R.  Wasson,  of  the  city  of  Tucum- 
cari, Quay  county,  New  Mexico,  by  force,  intim- 
idation, fraud,  and  stealth,  has  entered  into 
the  lands  and  tenements  of  Wilson  R.  Spring- 
er, to  wit,  lots  one  (1)  and  two  (2)  of  block 
sixteen  (16)  of  the  original  townsite  of  the 
town-  (now  dty)  of  Tucumcari,  Quay  county, 
New  Mexico,  and  continues  in  possession  of  the 
said  premises  after  a  sale  thereof  by  execution, 
not  daimiug  title  derived  from  the  purchaser 
at  the  sale,  and  that  this  happened  in  the  city 
of  Tucumcari,  Quay  county.  New  Mexico,  on 
the  day  and  date  last  above  mentioned. 

"W.  R.  Springer." 

Plaintiff  claimed  title  to  two  lots  In  the 
dty  of  Tucumcari  by  virtue  of  a  sheriffs 
deed  based  upon  an  execution  sale  to  enforce 
payment  of  a  judgment  In  favor  of  the  plain- 
tiff and  against  the  defendant  (appellant  and 
appellee  respectively  herein)  duly  rendered 
by  the  district  court  of  Quay  county  in  cause 
Na  1456,  on  the  docket  of  said  court,  where- 
in appellee  herein  was  plaintiff  and  appellant 
was  defendant. 

There  are  42  assignments  of  error  filed  In 
this  court  Many  Issues  are  raised  by  2  or 
more  assignments,  and  many  assignments 
are  plainly  wlthoat  merit.  We  will  consider 
only  such  alleged  errors  as  are  necessary  to 
the  determination  of  the  case,  and  all  other 
assignments  have  been  reviewed  and  found 
to  be  without  merit. 

[1]  1.  Assignments  of  error  Nos.  1  to  15,  In- 
clusive, 30,  35,  36,  38,  39,  40,  and  41  are  bas- 
ed upon  alleged  errors  of  the  trial  court  In 
the  admission  of  testimony,  both  oral  and 
documentary,    tending    to    prove    appellee's 
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title  by  vlrtae  of  the  sale  under  execution 
hereinbefore  referred  to  and  other  alleged 
errors  by  the  court  In  sustaining  appellee's 
title  to  said  lots.  These  assignments  of  er- 
ror will  first  be  considered  together. 
1.  It  Is  stated  by  appellee  In  his  brief: 

"The  coart  in  this  case  found  that  appellee 
was  entitled  to  damages  in  the  sum  of  $60  per 
month  for  the  period  from  July  27,  1915,  to 
April  12,  1916,  amounting  in  the  aggregate  to 
$492.  The  reason  that  the  12th  day  of  April, 
1916,  was  specified  was  that  on  that  day  the 
appellant  redeemed  the  property  from  appellee 
from  under  the^|heriff's  sale  theretofore  made 
of  the  property,  and  it  was  agreed  that  no 
claim  would  be  made  for  rent  after  the  period 
of  redemption." 

There  Is  no  evidence  of  the  above  Impor- 
tant facts  in  the  record,  but  appellant  In  his 
reply  brief,  presumably  referring  to  the 
above,  uses  the  following  language: 

"As  a  matter  of  fact,  a  stipulation  is  filed 
showing  the  period  for  which  rent  can  be  claim- 
ed, and  of -course,  when -Mr.  Wasson  later  on 
redeemed  the  property  from  the  execution  sale, 
he  had  the  right  to  the  possesion  and  rents." 

It  will  be  taken  as  a  fact  that  a  stipula- 
tion was  filed  as  stated,  and  that  appellant 
redeemed  the  property  from  the  sale  under 
execution  on  the  12th  day  of  April,  1915. 

"Statements  of  fact  made  by  counsel  in  a  brief, 
If  undisputed,  can  be  considered  by  us  the 
same  as  an  admission  made  on  the  trial  of  the 
case."  Territory  v.  Board  of  County  Commis- 
sioners, 13  N.  M.  89,  79  Pac.  708. 

[2]  2.  The  sale  nnder  execntlon  was  made 
on  the  27th  day  of  July,  1916,  and  the  proper- 
ty bought  In  by  appellee,  and  redeemed  from 
such  sale  by  appellant  on  tbe  12th  day  of 
April,  1916.  Whether  or  not  the  appellant, 
by  redeeming  the  property  from  the  execu- 
tion sale,  was  estopped  from  questioning  the 
Validity  of  snch  sale,  was  not  before  tbe 
court  In  the  former  appeal,  nor  Is  it  raised 
herein,  but  may  properly  be  determined  in 
deciding  the  merits  of  the  said  assignments 
of  error.  The  act  of  redeeming  the  property 
from  execution  sale  by  the  appellant  estop- 
ped Mm  from  collaterally  qnestlonlng  the 
validity  of  such  sale. 

"The  sheriff's  sale  under  which  Shaw  claims 
title  was  made  May  18,  1878.  On  the  14th  day 
of  February,  1879,  plaintiff  deposited  with  the 
clerk  of  the  court  an  amount  sufficient  to  re- 
deem the  land  from  the  sale.  It  will  be  re- 
membered that  the  deed  was  made  up  on  the  day 
of  sale,  and  the  right  of  redemption  denied  on 
the  ground  that  defendant  Henckley  had  appeal- 
ed the  case  wherein  judgment  was  rendered  to 
the  Supreme  Court  Plaintiff,  having  made  the 
deposit  of  money  to  redeem  the  land,  cannot 
set  up  an  equity  under  the  original  contract 
for  the  acquisition  of  town  property  to  defeat 
the  sale.  By  her  effort  to  redeem  from  the 
■ale  she  admits  that  It  was  valid,  and  that  the 
land  was  subject  to  the  judgment  against  Henck- 


ley. We  are  therefore  relieved  from  tbe  duty 
of  considering  her  daim  that  the  land  was  not 
subject  to  sale  upon  the  judgment"  Thayer 
V,  Coldren,  57  Iowa,  112,  10  N.  W.  301. 

In  the  case  of  Payment  v.  ChTirch,  38  Mich. 
777,  it  appears  an  execntlon  was  Issued  oa 
an  Irregular  judgment,  and  levied  on  cer- 
tain property.  The  execution  debtor,  think- 
ing the  sale  would  be  valid,  requested  tbe 
substitution  of  other  pr<^)€rty,  which  was 
sold  In  lieu  of  the  property  levied  on.  Upon 
replevin  to  secure  possession  of  tbe  property 
so  sold,  the  court  said:  ^ 

"The  plaintiff  knew  that  a  judgment  bad  been 
rendered  against  him  and  others,  and  that  the 
property  was  being  sold  to  satisfy  the  judgment 
He  apparently  took  no  steps  to  ascertain  wheth- 
er the  proceedings  had  been  regular  and  a  valid 
judgment  rendered  or  not  If  irregular,  he 
•  •  •  could  have  waived  the  irregularity, 
and  this  he  might  do  by  action  as  well  as  .by 
words,  and  the  effect  upon  the  defendants  would 
be  precisely  the  same  whether  he  knew  of  the 
defective  proceedings  previous  to  the  sale  or 
not  We  think  the  court  did  not  err  in  reject- 
ing this  testimony." 

"Where  a  sheriffs  sale  Is  void"  by  reason  of 
failure  to  appoint  appraisers,  "the  judgment 
debtor  may,  if  he  chooses,  waive  the  invalidity 
of  the  sale,  treat  the  sale  as  valid,  and  make  it 
valid  by  suing  the  sheriff"  on  his  bond.  De 
Jarnette  v.  Verner,  40  Kan.  230,  19  Pac.  669, 

"The  rule  is  well  recognized  that  the  formali- 
ties required  to  be  observed  in  the  oondact  of 
execution  sales  are  designed  for  the  protec- 
tion and  benefit  of  those  interested  in  the  prop- 
erty and  its  proceeds,  and  may  be  waived  by 
their  common  consent;  and  the  parties  Inter- 
ested also  by  their  acts  may  estop  themselves 
from  attacking  the  validity  of  the  sale."  17 
Cyc.  1269;  Bichey  v.  Merritt,  108  Ind.  347,  9 
N.  B.  368. 

[3]  3.  But,  Irrespective  of  estoppel,  the  re- 
sult must  have  been  the  same.  Tbe  only  evi- 
dence necessary  to  establish  title  under  an 
execution  sale  is  a  valid  Judgm«nt,  execution 
and  retom  showing  levy  and  sale,  and  tbe 
sberUTs  deed.  Newell  on  Ejectment,  {{  104 
and  110;  Springer  v.  Wasson,  28  N.  M.  277, 
167  Pac.  712 ;  Freeman  on  E>xecutlons,  i  834 ; 
Los  Angeles  County  Bank  t.  Raynor,  61  CaL 
145. 

[4]  4.  The  deed  and  judgment  are  not 
questioned,  but  It  Is  urged  that  the  copy  of 
execution  and  return  substituted  under  order 
of  court  for  the  lost  original  In  said  cause 
No.  1456  was  erroneously  admitted  In  evi- 
dence for  a  number  of  reasons  assigned, 
none  of  which  are  weU  taken.  Tbe  district 
court  bad,  independently  of  the  statute,  the 
power  to  restore  or  supply  its  lost  records 
either  before  or  after  Judgment,  and  such  re- 
stored records  have  the  same  force,  effect, 
and  evidentiary  value  as  had  tbe  originals. 
1  Freeman  on  Executions,  §  56A;  Freeman 
on  Judgments,  i  89;  LiOomis  v.  McKenale,  48 
Iowa,  416;  Bnckman  t.  Whitne^r,  28  CaL 
656;   34  Cyc.  606. 
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[B]  6.  There  Is  no  evidence  that  such  order 
of  sabstitation  was  made  without  notice  to 
appellant  as  urged.  In  a  collateral  proceed- 
ing, where  no  evidence  of  Irregularity  ap- 
pears, the  presumption  will  be  Indulged  that 
the  order  and  Judgment  were  entered  accord- 
ing to  the  proper  rules  of  practice  and  proce» 
dure. 

[I]  e.  The  court  permitted  to  be  Introduc- 
ed, over  the  objection  of  the  appellant,  re- 
stored copies  of  the  appraisers'  report  and 
published  notice  of  sale.  Aside  from  the 
power  of  the  court  to  restore  Its  lost  records, 
BO  that  they  wllj  have  the  same  evidentiary 
value  as  the  originals,  the  judgment,  execu- 
tion and  return,  and  sheriffs  deed  were 
prima  fade  evidence  at  least  that  all  minis- 
terial proceedings  relative  to  the  sale  of  the 
property  were  regular;  and  there  Is  no  proof 
to  the  contrary.  Los  Angeles  County  Bank 
v.  Raynor,  supra ;  17  Cyc.  1243 ;  3  Freeman 
on  executions,  §i  362,  334. 

"Errors  and  irregularities  most  be  corrected 
by  a  direct  proceeding.  If  not  so  corrected, 
they  cannot  be  made  available  by  a  collateral 
attack.  Hence  an  execution  sale  cannot  be  col- 
latwally  avoided  becanse  *  •  •  of  irregu- 
larities or  deficiencies  in  the  advertisement,' 
♦  •  •  nor  for  defects  in  the  levy.  *  *  * 
If  the  sberififs  return  fails  to  state  whether  or 
not  the  land  was  appraised  before  it  was  sold, 
the  presumption,  in  the  absence  of  any  other 
evidence  on  the  subject,  must  be  indulged  that 
the  sheriS  did  his  duty  In  regard  to  such  ap- 
praisement."   3  Freeman  on  Executions,  §  339. 

If  there  was  error  In  the  admission  of 
these  documents  In  evidence,  which  we  do 
not  decide,  it  was  harmless,  as  appellee's 
title  was  sufficiently  proved  without  them, 
and  there  was  no  proof  on  part  of  appellant 
of  any  Irregularity  in  the  proceedings  to  sell 
the  property. 

7.  The  admission  In  evidence  of  certain 
affidavits  tending  to  prove  the  regularity  of 
the  sale  was  assigned  as  error,  and  such  is 
probably  true;  but  the  presumption  that  the 
sale  was  regularly  made  in  the  absence  of 
proof  to  the  contrary,  renders  such  error 
harmless.  Appellee's  title  was  proved  com- 
pletely without  reference  to  such  affidavits. 

[7]  8.  It  Is  contended  that  the  complaint 
did  not  contain  allegations  of  fact  sufficient 
to  constitute  a  cause  of  action.  If  thls'were 
true,  no  advantage  was  taken  of  It  In  either 
the  Justice  of  peace  court  or  district  court 
in  any  of  the  trials.  Appellant  having  gone 
to  trial  on  the  complaint,  and  all  questions 
necessary  to  a  complete  determination  of 
this  cause  having  been  litigated,  and  upon 
such  issues  evidence  having  been  Introduced 
V  both  parties,  and  no  objection  to  evidence 
183P.-26 
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made  on  account  of  a  defective  complaint, 
the  district  court  and  this  court  will  treat 
the  complaint  as  sufficiently  amended  to  sup-  ~ 
port  the  judgment.  Canavan  v.  Canavan, 
17  N.  M.  503,  131  Pac.  493,  Ann.  Cas.  1915B, 
1064;  Bank  of  Commerce  v.  Telegraph  Co., 
19  N.  M.  222,  142  Pac.  156,  L.  R.  A.  191CA, 
120;  Dalleyv.  Fitzgerald,  17  N.  M.  187,  125 
Pac.  625,  Ann.  Cas.  1914D,  1183;  Telegraph 
Co.  V.  liongwlll,  8  N.  M.  316,  21  Pac.  339. 

[S,  »]  9.  It  is  contended  that  there  was  not 
substantial  evidence  to  prove:  (1)  A  forcible 
entry;  (2)  an  unlawful  detainer;  (3)  that 
a  sufficient  notice  to  quit  was  served  on  de- 
fendant at  least  three  days  before  suit  was 
filed;  (4)  that  defendant  had  possession  of 
said  property  at  any  time  between  the  27th 
day  of  July,  the  date  of  sale,  and  the  3d  day 
of  August,  the  date  the  suit  was  filed;  (5) 
tlie  damages  recovered. 

We  find  upon  examination  of  the  record 
that  there  is  substantial  testimony  to  sup- 
port the  findings  and  Judgment  of  the  court. 
It  was  unnecessary  to  prove  a  forcible  entry ; 
proof  of  an  unlawful  detainer  was  sufficient. 
There  was  evidence  to  the  effect  that  during 
the  time  mentioned  the  doors  were  all  locked 
Or  hooked,  and  iwssesslon  could  not  have 
been  obtained  without  the  use  of  force ;  that 
defendant  claimed  to  be  the  owner  of  the 
property;  that  the  building  was  being  used 
by  him  for  storage  purposes;  that  a  few 
days  later  he  rented  It,  and  collected  the 
rents  for  some  months.  From  these  facts 
the  court  might  well  infer  he  was  In  posses- 
sion and  detaining  the  property  unlawfully. 
If  he  was  served  with  the  proper  notice  to 
quit  and  failed  to  surrender  the  premise;. 
Freeman  on  Executions,  f  360.  The  remain- 
ing in  possession  after  execution  sale  gave 
the  right  of  action  under  the  statute.    Code 

1915,  !  2384.  The  evidence  is  conflicting  as 
to  whether  or  not  a  sufficient  notice  was 
served;  but  there  Is  substantial  evidence, 
though  not  very  satisfactory,  that  the  notice 
was  served  July  30th,  that  It  was  signed  by 
the  plaintiff,  and  that  It  complied  with  the 
statute  as  to  contents.  9>'  admissions  In 
the  brief  quoted  herein,  together  with  other 
evidence,  is  sufficient  basis  for  the  damages. 
There  was  proof  that  the  rental  value  was 
$30  per  month,  and  testimony  from  which 
the  court  could  Infer  that  defendant  was  In 
possession  from  July  29,  1915,  to  April  12, 

1916,  the  date  it  was  redeemed,  and  double 
rental  value  was  allowed  from  this  tima 

Finding  no  substantial  error  In  the  record, 
the  Judgment  of  the  district  court  should  be 
affirmed ;  and  It  Is  so  ordered. 

PARKER,  0.  X,  and  ROBERTS,  J.,  concur. 
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BliACKLOCK  ▼.  FOX.    (No,  2251.) 

(Sapreme  Court  of  New  Mexico.    Aug.  19, 
1919.) 

(Syllabus  ly  the  Court.) 

1.  Appeai  ahd  Ebbob  «=»209(1)  — Evidence 
TO  Support  Findimo— Review. 

The  Supreme  Court  on  appeal  will  ;iot  de- 
termine whether  or  not  there  is  evidence  suffi- 
cient to  support  a  material  finding  of  the  court 
or  its  judgment,  unless  such  question  is  sub- 
mitted to,  and  has  been  decided  by,  the  trial 
court,  by  some  proper  proceeding  calling  for 
such  decision  of  the  question. 

2.  Appeal  and  Ebbob  «=9l69— Equity  Cabes 
—Exceptions— Statute. 

The  provision  that  "no  exception  shall  be 
required  to  be  reserved  in  the  trial  of  equity 
cases  or  cases  before  the  court  in  which  a  jury 
has  been  waived,"  contained  in  section  37  of 
chapter  43,  Session  Laws  of  1917,  dispenses 
with  formal  exceptions  to  rulings  of  the  court 
in  the  progress  of  the  trial,  but  does  not  au- 
thorize the  determination  by  the  Supreme  Court 
of  an  issue  not  raised  and  passed  upon  in  the 
district  court. 

3.  Apfeai,  and  Ebbob  «s>233(1)— Objxotionb 
IN  IiowxB  Court  —  Evidence  to  Suppobt 
Finding— Deuubbxb. 

The  question  of  whether  there  is  material 
evidence  to  support  a  finding  may  be  raised  in 
any  appropriate  manner,  such,  for  example,  as 
by  a  demurrer  to  the  evidence,  or  by  a  motion 
for  nonsuit  or  dismissal,  or  by  an  objection  in- 
terposed to  the  objectionable  finding  on  the 
ground  that  there  is  no  substantial  evidence  to 
support  it  or  by  an  exception  to  the  finding 
(n  such  ground.  The  essential  thing  is  that  the 
attention  of  the  trial  court  should  be  called  to 
the  fact  that  it  is  committing  error  in  making 
the  finding,  pointing  out  wherein  the  finding  is 
erroneous. 

Error  to  District  Court,  San  Juan  Coun- 
ty;  HoUoman,  Judge. 

Action  by  C-  W.  Fox  against  Foster  Black- 
lock.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Af^rmed. 

E.  B.  Wright,  of  Santa  F6,  for  plaintiff  in 
error. 

Frank  A.  Burdlck,  of  Farmlnfeton,  for  de- 
fendant in  error. 

BBICE,  District  Judge.  The  plaintiff  in 
error  states  in  bis  brief: 

"The  contention  of  the  plaintiff  in  error  re- 
solves itself  into  the  followiag: 

"(I)  There  is  w>  competent  evidence  to  sup- 
port the  court's  finding  that  the  plaintiff  in  er- 
ror, Blacklodt,  was  ever  a  copartner. 

"(2)  If  the  defendant  and  plaintiff  in  error, 
Blacklock,  ever  was  a  copartner,  he  did  not 
become  a  member  of  the  copartnership  until 
December,  1912. 

"(3)  Not  becoming  a  partner  until  December, 
there  was  an  entire  failure  of  evidence  to  show 


that  the  plaintiff  in  error,  Blacklock,  ever  as- 
sumed or  agreed  to  pay  any  part  of  the  indebt- 
edness of  the  copartnership  prior  to  December, 
1912." 

[1]  It  does  not  appear  from  the  record  that 
any  objection  was  made  to  the  findings  of  the 
court  in  the  particulars  stated,  nor  to  the 
Judgment  of  tbe  court  entered  In  this  case. 
It  has  been  hdd  by  this  court  that: 

"At  the  time  of  the  passing  of  the  decree  of 
divorce,  the  sole  objection  thereto  on  the  part 
of  the  defendant  was  the  alleged  want  of  suffi- 
cient notice,  and  that  the  same  was  partial  and 
incomplete,  purporting  to  dispose  of  only  one 
of  the  issues  in  the  case.  No  objection  to  the 
decree,  as  such,  was  Interposed,  no  exception 
to  the  findings  or  conclusions  was  suggested, 
nor  were  other  findings  or  conclusions  proposed. 
The  general  exception  appearing  in  the  decree 
as  follows:  'To  whidi  decree,  judgment,  and 
orders  defendant  then  and  there  duly  excepts'— 
conveys,  under  the  circumstances  in  which  it 
was  made,  no  intimation  that  the  decree  was 
erroneous,  or,  if  so,  upon  what  ground."  FoUen 
V.  FuUen,  21  N.  M.  224,  1S3  Pac.  297. 

In  the  case  of  Baca  v.  Board  'Of  Commis- 
sioners, 22  N.  M.  602, 166  Paa  213,  this  court 
said: 

"  'It  is  a  fundamental  rule  of  appellate  prac- 
tice and  procedure  that  an  appellate  court  will 
consider  only  such  questions  as  were  raised  in 
the  court  below.'  It  is  therefore  clearly  appar- 
ent that  the  exceptions  of  November  19th  were 
interposed  at  a  time  after  the  judgment  of 
November  4th  had  become  final,  and  after  the  ju- 
risdiction of  the  court  to  change  the  same  had 
passed,  except  as  to  irregularities  under  statu- 
tory authority.  In  arriving  at  this  conclusion 
we  are  not  unmindful  of  the  fact  that  appellant 
contends  that,  this  being  a  case  tried  before  the 
court  without  the  intervention  of  a  jury,  no  ex- 
ceptions were  necessary.  In  this  counsel  rely 
upon  the  provisions  of  section  4214  of  the  Code 
of  1915,  which  section  has  been  construed  by 
the  territorial  Supreme  Court  in  the  case  of 
Neher  v.  Armljo,  11  N.  M.  67,  66  Pac.  517,  and 
in  that  case  it  was  pointed  out  that  the  section 
in  question,  while  dispensing  with  the  neces- 
sity for  a  formal  exception,  does  not  dispense 
with  the  necessity  of  an  objection  in  order  to 
preserve  the  error  complained  of.  See,  also^ 
Cunningham  v.  Springer,  18  N.  M.  259,  32  Pac. 
232." 

The  general  rule  Is  stated  In  3  C.  J.  830, 
as  follows: 

"The  general  rule  is  that  a  question  of  a  suf- 
ficiency of  evidence  to  author^e  submission  of 
the  case  or  the  defense  to  the  jury,  or  to  sup- 
port the  verdict,  findings,  or  judgment,  must  lie 
raised  by  proper  objection  in  the  trial  court. 
and  will  not  be  considered  if  raised  for  the  first 
time  on  appeal;  and  in  many  jurisdictions,  al- 
though not  in  all,  it  is  held  that  the  question  of 
law  whether  there  is  any  evidence  tending  to 
support  the  verdict,  findings,  or  judgment  can- 
not be  raised  for  the  first  time  on  appeal." 

[2]  The  question  as  to  whether  there  is 
sufficient  evidence  to  support  a  material  flnd- 
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Ing  may  be  raised  in  any  appn^rlate  man- 
ner, sncb,  for  example,  bb  by  a  demurrer  to 
tbe  evidence,  or  by  a  motion  for  a  nonsuit 
or  dismissal,  or  by  an  objection  Interposed 
to  tbe  objectionable  flhding  on  tbe  ground 
that  there  is  no  evidence  to  support  It,  or  by 
an  exception  to  the  finding  on  such  ground. 
The  essential  thing  is  that  the  attention  of 
the  trial  court  should  be  called  to  the  fact 
that  it  Is  committing  error  in  making  the 
finding,  pointing  out  wherein  the  finding  ia 
erroneous. 

[3]  We  are  not  unmindful. of  the  fact  tliat 
section  87  of  chapter  48,  Session  Laws  of 
1917,  provides  that: 

"No  exception  shall  be  required  to  be  reserved 
in  the  court  of  equity  cases  or  cases  before  tbe 
court  in  whicii  a  jury  iias  been  waived." 

This  is  but  a  re-enactment  of  section  4214, 
Code  1915,  which  has  been  often  constnied 
by  this  court  This  provision  only  dispens- 
es with  the  formal  exception  to  a  ruling  of 
the  court,  and  does  not  authorize  the  deter- 
mination by  the  Supreme  Court  of  an  issue 
not  raised  and  passed  upon  In  the  district 
court. 

In  this  case  no  objection  was  made  to  the 
findings  or  Judgment  of  the  court,  nor  were 
any  proceedings  taken  to  secure  a  ruling  of 
the  district  court  as  to  the  suflSclency  of  the 
evidence  to  support  tbe  findings  or  judgment 
It  follows  that  no  questWn  is  presented  to 
this  court  of  which  It  can  take  cognizance, 
and  the  Judgment  must  be  affirmed;    and 

It  is  so  ordered. 

PARKER,  C.  J,  and  ROBERTS,  J,  concur. 


BISSETTI  V.  ROBERTS,  Sheriff,  et  aL 
(No.  2277.) 

(Supreme  Court  of  New  Mexico.    Aug.  4, 1919.) 

(Byllahut  hy  the  Court.) 

PiXAOiito  €=s»366— Strikiwo  Pabts  of  Com- 
flaint^Failuhe  to  Amend— Opebatiok 
AND  Effect.  , 
Under  section  4136,  Ciode  1915,  providing, 
"When  a  complaint,  answer  or  reply  shall  be 
adjudged  insufficient  in  whole  or  in  part  upoi> 
demurrer,  or  the  whole  or  some  part  thereof 
Htridken  out,  on  motion  the  proper  party  may 
tile  a  further  like  pleading  within  such  time  as 
the  court  shall  direct,  and  in  default  thereof,  the 
court  shall  proceed  with  the  cause  in  tbe  same 
manner  as  if  no  such  original  pleading  had  been 
filed,"  where  parts  of  a  complaint  are  stricken 
out,  but  enough  remains  to  constitute  a  cause  of 
action,  plaintiff  need  not  amend  to  prevent  a 
default,  but  may  except  to  the  ruling  striking 
out  snch  parts,  go  to  trial  on  what  is  left,  and 
on  appeal  have  a  review  of  the  ruling  striking 
out  such  parts. 


Appeal  from  District  Court,  McEinley 
County;   Raynolds,  Judge. 

Action  by  Claude  Blssettl  against  R.  L. 
Roberts,  Sheriff  of  McEinley  County,  and  an- 
other. Judgment  for  defendants,  dismissing 
the  complaint  and  plaintiff  appeals.  Re- 
versed and  remanded. 

A.  T.  Hannett  and  J.  W.  Chapman,  both  of 
Gallup,  for  appellant. 

Wilson  &  Walton,  of  Sliver  City,  and  H,  0. 
Denny,  of  (Sallup,  for  appellees.         ' 

MERRITT  C.  MBCHEM,  District  Judge. 
Action  for  false  imprisonment  Tbe  trial 
court  sustained  a  motion  to  strike  parts  of 
the  complaint  and  granted  plaintiff  10  days 
In  which  to  amend.  The  plaintiff  excepted 
to  the  ruling  oi  the  court  in  striking  parts 
of  the  complaint  and  to  the  action  of  the 
court  in  requiring  him  to  file  an  amended 
complaint,  and  insisted,  as  the  complaint, 
omitting  the  parts  stricken,  stated  a  cause  of 
action,  upon  his  right  to  have  the  defendant 
answer  it  and  proceed  to  trial,  and  for  these 
reasons  refused  to  file  an  amended  complaint 
He  was  adjudged  In  default  for  falling  to 
file  an  amended  complaint  within  the  time 
so  fixed  by  the  court,  and  his  complaint  was 
dismissed. 

"So  point  is  made  that  the  complaint  failed 
to  state  a  good  cause  of  action,  omitting  the 
parts  stricken  by  the  court's  order.  The  sole 
question  presented  for  our  determination 
here  is:  Can  the  court,  after  striking  out  a 
part  of  a  complaint,  require  the  plaintiff  to 
file  an  amended  complaint,  and,  In  case  of 
the  plaintiff's  refusal  so  to  do,  dismiss  the  ac- 
tion, although,  omitting  the  stricken  part,  the 
complaint  states  a  cause  of  action? 

Our  procedure  In  such  case  is  governed  by 
sectl(»  4136,  Codification  of  1915,  which 
reads  as  follows: 

"When  a  complaint  answer  or  reply  shall  be 
adjudged  insufficient  in  whole  or  in  part  upon 
demurrer,  or  the  whole  or  some  part  thereof 
stricken  out,  on  motion  the  proper  party  may 
file  a  further  like  pleading  within  such  time  as 
the  court  shall  direct  and  in  default  thereof, 
the  court  shall  proceed  with  the  cause  in  tbe  . 
same  manner  as  if  no  such  original  pleading 
had  been  filed." 

The  question  Is  raised  In  this  Jurisdiction 
for  the  first  time.  The  section  above  quoted 
is  taken  from  Missouri  (section  2066,  Rev. 
Stat  1889;  Bremen  Mining  Co.  v.  Bremen, 
13  N.  M.  Ill,  79  Pac.  806),  and  the  Supreme 
Court  of  that  state  in  Munford  v.  Eeet,  164 
Mo.  S6,  55  S.  W.  271,  in'  an  exhaustive  opin- 
ion, has  construed  and  applied  this  statute. 
The  question  arose  In  that  case  In  this  wise: 
The  defendant  had  pleaded  several  defenses, 
a  part  of  them  being  stricken  as  insuffi- 
cient, on  plaintiff's  motion. 

"The  court  then  asked  defendant's  attorneys 
'whether  they  desired  to  file  an  amended  an- 
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Bwer,  or  stand  npon  the  answer  so  filed.'  The 
said  attorneys  informed  the  conrt  'that  they 
desired  to  proceed  to  trial  on  the  part  of  the 
answer  not  so  stricken  out  (saving  exceptions, 
of  course,  to  the  action  of  the  court  in  striking 
out  part  of  said  answer),  which  the  court  re- 
fused to  permit,'  and  held  that  the  defendant 
must  file  a  new  answer,  omitting  the  matter 
stricken  out  of  the  answer,  or  on  failure  so  to 
do  a  default  would  be  entered  against  the  de- 
fendant The  defendant  refused  to  file  a  new 
answer,  ^nd  thereupon  the  court  entered  an  in- 
terlocutory judgment  of  default  against  him." 
164  Mo.  46,  55  S.  W.  273,  supra. 

The  case  was  appealed  to  the  St  Louis 
Court  of  Appeals,  in  which  the  decision  of 
the  trial  court  was  affirmed ;  that  court  hold- 
ing that: 

"When  a  petition,  answer,  or  reply  has  been 
adjudged  insufficient,  in  whole  or  in  part,  on 
demurrer  or  motion  to  strike  out,  the  party  has 
only  one  of  two  courses  to  pursue:  First,  to 
Infuse  to  amend,  in  which  case  a  default  must 
be  entered  against  him,  and,  after  a  final  judg- 
ment, appeal  the  case;  or,  second,  to  file  an 
amended  pleading,  omitting  the  matter  adjudg- 
ed insufficient  in  which  event  he  waives  the 
right  to  have  the  ruling  of  the  court  reviewed 
on  appeal."    154  Mo.  46,  65  S.  W.  273,  supra. 

Upon  appeal  to  It,  the  Supreme  Court  of 
Missouri  said: 

"It  is  perfectly  obvious  that  section  2066, 
Revised  Statutes  18S9,  cannot  be  literally  con- 
strued without  producing  legal  absurdities.  For 
instance,  it  is  therein  provided  that  if  a  petition, 
answer,  or  reply  be  adjudged  insufficient  in 
whole  or  in  part  upon  demurrer,  or  the  whole 
or  some  part  thereof  be  stricken  out  on  motion, 
'the  party  may  file  a  further  like  pleading  with- 
in such  time  as  the  court  shall  direct'  The 
adjective  'like'  is  defined  by  Webster  to  mean: 
'1.  Resembling;  having  resemblance;  similar. 
2.  Equal ;  same  in  quantity,  amount  or  extent' 
No  one  would  contend  that  this  section  means 
that  when  a  pleading  has  been  adjudged  insuffi- 
cient, a  similar  pleading  must  be  filed,  for  such 
a  proceeding  would  not  only  be  absurd,  but 
would  amount  to  contempt  of  court  Tet  this 
is  the  literal  construction  of  the  statute.  The 
true  meaning  of  the  words  'like  pleading'  is  that 
"they  refer  to  a  petition,  answer  or  rpply,  as  the 
case  may  be,  which  has  been  adjudged  insuffi- 
cient; or,  in  other  words,  if  a  petition,  an- 
swer, or  reply  has  been  adjudged  insufficient  an- 
other petition,  answer,  or  reply  must  be  filed, 
but  it  must  not  be  'like'  the  petition,  answer,  or 
reply  which  has  been  adjudged  insufficient  This 
section  docs  not  mean,  however,  that  where  a 
petition  contains  more  than  one  count,  or  an 
answer  contains  more  than  one  defense,  and  one 
count  of  the  petition  Or  one  defense  of  the  an- 
swer is  adjudged  insufficient  the  whole  peti- 
tion or  the  whole  answer  is  thereby  adjudged  in- 
sufficient The  judgment  of  the  court  on&  acts 
on  the  part  of  the  petition  or  answer  that  is 
attacked.  The  parts  not  attacked  are  not  affect- 
ed in  such  a  case.  To  hold,  therefore,  that  sec- 
tion 2066  requires  that  when  a  part  of  a  plead- 
ing is  successfully  attacked,  the  pleader  must 
file  an  amended  plea,  simply  stating  again  what 
is  already  stated,  and  has  not  been  challenged 


or  adjudged  insufficient  would  be  to  reqnbre  a 
perfectly  senseless  and  useless  proceeding.  For 
when  the  court  adjudged  the  -part  atta^- 
ed  insufficient  such  part  so  far  as  that  court 
is  ooncerned,  is  eliminated  from  the  plead- 
ing, and  what  remains  unattacked  would  be 
the  same,  whether  stated  in  that  or  in  any 
other  pleading;  or,  otherwise  stated,  the  plead- 
ing is  then  in  the  same  shape  it  would  have 
been,  if  the  part  eliminated  had  never  been  stat- 
ed in  that  pleading,  or  as  it  would  be  if  an 
amended  pleading  was  filed,  omitting  the  mat- 
ter adjudged  insufficient  and  stat^g  only  that 
which  had  not  been  adjudged  insufficient  If, 
therefore,  a  part  of  a  pleading  is  adjudged  in- 
sufficient but  there  remains  enough  to  consti- 
tute a  good  petition  or  answer,  the  issues  so  re- 
maining must  be  tried  just  as  if  the  parts  elim- 
inated had  never  been  embodied  in  the  pleading, 
and  thereafter,  upon  proper  exception,  the  rul- 
ing of  the  trial  court  as  to  the  part  eliminated 
is  open  to  review  in  the  proper  appellate  court 
Of  course,  if  the  whole  pleading  is  adjudged  in- 
sufficient or  is  stricken  out  on  motion,  no  is- 
sue remains,  and  there  is  nothing  left  to  the 
defeated  party  but  to  amend  by  stating  some- 
thing else  and  dilferent  from  the  matter  thereto- 
fore adjudged  insufficient,  or  else  to  stand  upon 
the  ruling  of  the  court  let  judgment  go  against 
him,  and  appeal,  after  saving  proper  exceptions. 
The  difference  between  the  procedure  where  the 
whole  and  where  only  a  part  of  a  plea  has  been 
adjudged  insufficient  is  manifest  and  rests  upon 
common  sense.  The  error  of  the  lower  courts 
in  this  case  lies  in  not  applying  this  meaning  to 
the  section  of  the  statute  under  consideration. 

"Section  2066,  Revised  Statutes  1889,  ia  a 
part  of  article  V  of  diapter  33,  which  rdates 
to  pleading,  and  hence  that  section  must  be 
read  in  connection  with  the  other  sections  of 
that  article.  It  is  a  part  of  the  Code  of  Civil 
Pro6edure,  and,  being  in  pari  materia  with  all 
the  other  parts  of  the  Code  on  the  subject  of 
pleading,  it  must  be  read  with  all  such  other 
parts,  and  must  be  construed  as  to  harmonize 
and  give  meaning  to  all  its  parts,  if  possible. 
This  is  axiomatic.  Reading  it  in  this  way,  the 
result  is  that  section  2040  permits  a  plaintiff  to 
unite  in  the  same  petition  several  causes  of  ac- 
tion, stating  each  cause  in  a  separate  count 
whether  the  same  be  such  as  have  been  hereto- 
fore denominated .  legal  or  equitable,  or  both. 
Section  2049  permits  the  answer  to  contain  a 
general  or  specific  denial  of  the  facts  stated  in 
the  petition,  and  also  to  set  up  any  new  matter 
constituting  a  defense  or  counterclaim.  Section 
2050  provides:  'The  defendant  may  set  forth 
by  answer  as  many  defenses  and  counterclaims 
^8  he  may  have,  whether  they  be  such  as  have 
been  heretofore  denominated  legal  or  equitable, 
or  both.  They  must  each  be  separately  stated, 
in  such  manner  that  they  may  be  intelligibly 
distinguished,  and  refer  to  the  cause  of  action 
which  they  are  intended  to  answer.'  Section 
2052  permits  the  reply  to  contain  a  general  de- 
nial of  the  new  matter  set  up  in  the  answer, 
and  also  'any  new  matter  not  inconsistent  with 
the  petition,  constituting  a  defense  to  the  new 
matter' in  the  answer.' 

"Under  these  provisions  of  the  Code  it  lias 
been  the  settled  rule  in  this  state,  ever  nnce  the 
decision  in  Nelson  v.  Brodhack,  44  Mo.  596  [100 
Am.  Dec.  328],  that  a  defendant  may  interpose 
as  many  defenses,  stated  separately,  as  he  has. 
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provided  they  are  consistent  '^ith  each  other; 
that  is,  80  lonK  as  proof  of  one  does  not  neces- 
sarily disprove  the  other.  Th.as,  in  a  suit  on  a 
note,  the  defendant  may  plead  non  est  factum, 
and  also  payment  or  release,  or,  in  an  action 
for  slander,  he  may  deny  uttering  the  words  and 
also  plead  that  the  thing  charged  is  true.  So 
'  a  plaintiff  may  unite  in  bis  petition  a  count  in 
equity,  asking  a  cancellation  of  a  release  of  a 
cause  of  action,  and  a  count  at  law,  asking  dam- 
ages upon  the  cause  of  action  referred  to  in 
the  release.  Courtney  v.  Blackwell,  150  Moi 
246  [51  S.  W.  6681 ;  Id-.  139  Mo.  440  [41  S.  W. 
205],  A  petition  may  also  contain  two  counts, 
and  if  one  count  is  adjudged  insufficient,  and 
.the  other  count  is  held  good,  the  plaintiff  can 
save  his  exception  to  the  ruling  as  to  the  count 
held  bad,  go  on  and  try  the  case  upon  the  good 
count,  and  afterwards  have  the  ruling  on  the 
count  adjudged  bad  reviewed  on  appeal.  Mc- 
Kenrie  v.  DonneH",  151  Mo.  431  [52  S.  W;  214]. 
The  same  is  true  of  an  answer  which  contains 
several  defenses  stated  separately.  If  any  one 
count  of  a  petition,  or  any  separate  defepse  set 
up  in  an  answer,  is  adjudged  insufficient,  such 
ruling  does  not  affect  the  other  counts  of  the 
petition  or  the  other  separate  defenses;  and  if 
the  counts  or  defenses  remaining  constitute  a 
cause  of  action  or  a  defense,  as  the  case  may  be, 
there  are  issues  pending  before  the  court  which 
must  be  tried.  In  such  cases  the  pleader  may 
amend  the  insufficiently  pleaded  matters;  or  may 
stand  upon  the  ruling  of  the  court  as  to  them. 
If  he  amends,  he  thereby  submits  to  the  ruling 
of  the  court,  and  cannot  afterwards  have  sndi 
ruling  reviewed ;  but  if  he  stands  upon  the  rul- 
ing, the  court  can  only  enter  judgment  against 
him  as  to  such  matters  as  have  been  held  in- 
sufficient, and  if  enough  remains  of  the  petition 
or  answer  to  constitute  a  cause  of  action  or  a 
defense  to  a  cause  of  action  pleaded,  the  issues 
so  remaining  must  be  determined,  and  thereaft- 
er the  ruling  of  the  trial  court  will,  on  proper 
exceq[>tion8  saved,  be  reviewed  by  the  appellate 
court 

"This  is  the  true  construction  to  place  upon 
section  2066,  and  it  effectuates  the  provisions  of 
sections  2040,  2049,  2050,  and  2052.  A  single 
illustration  will  show  that  this  is  the  correct 
view  to  take  of  section  2066.  A  petition  may 
contain  several  causes  of  action,  stated  in  sepa- 
rate counts.  An  answer  may  contain  several 
defenses,  and  also  a  counterclaim,  each  stated 
separately.  If  the  equity  count  in  a  petition, 
or  the  counterclaim  in  an  answer,  is  adjudged 
insufficient,  the  count  at  law  in  the  petition,  or 
the  defenses  in  the  answer,  stiU  remain  unat- 
taeked,  and  not  adjudged  insufficient.  A  com- 
plete issue  thus  remains.  If  the  adjudication 
as  to  the  count  in  equity,  or  as  to  the  counter- 
-claim, compels  the  party  to  amend,  so  as  to  omit 
'such  matters,  on  penalty  of  a  judgment  of  non- 
suit or  default  for  failure  so  to  do,  then  a  per- 
fectly good  cause  of  action  or  a  complete  defense 
would  thereby  be  thrown  out  of  court,  without 
ever  having  been  attacked,  tried,  or  determined ; 
and  this,  too,  because  the  plaintiff  was  held  not 
'to  have  some  other  cause  of  action,  or  the  de- 
fendant some  other  defense,  and  the  plaintiff 
would  have  to  risk  his  right  to  recover  «n  his 
good  cause  of  action,  or  the  defendant  his  right 
to  defend  on  his  complete  defenses,  in  order  to 
have  a  review  of  the  ruling  of  the  trial  court 
upon  the  count  or  defense  adjudged  insufficient. 
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Snch  a  construction  of  the  statute  leads  to  tbls 
result :  A  trial  court  could  always  dictate  what 
causes  of  action  the  plaintiff  shall  assert  or  what 
defenses  a  defendant  shall  make.  By  adjudging 
one  count  of  a  petition  (or  even  a  part  of  a 
count)  insufficient,  the  plaintiff  could  be  com-- 
polled  to  amend  and  leave  such  count  out  of 
his  petition,  and  if  he  does  so  the  ruling  of  the 
trial  court  cannot  be  reviewed,  or  else  he  must 
allow  judgment  to  go  against  him  on  the  good 
counts,  as  well  as  the  bad,  and  risk  reversing 
the  trial  court's  ruling  on  the  bad  counts.  The 
defendant  is  in  even  worse  plight,  for  the  plain- 
tiff can  amend  by  omitting  the  part  or  count  ad- 
judged insufficient,  and  at  once  begin  a  separate 
action  on  these  claims,  but  the  defendant  can- 
not thus  go  out  of  the  front  door  of  the  court 
and  come  in  again  through  the  back  door;  he 
is  In  court  against  his  will,  and  must  make  all 
his  defenses  then,  in  that  suit,  and  cannot  avail 
himself  of  any  he  had  in  any  subsequent  pro- 
ceeding. If  an  adverse  adjudication  as  to  one 
defense  compels  the  defendant  to  amend  and 
omit  snch  defense  in  order  to  secure  a  hearing 
upon  the  other  defenses  pleaded,  then  it  follows 
that  the  trial  court  absolutely  determines  which 
defenses  shall  be  set  up,  for  no  reasonable  man 
would  run  the  risk  of  allowing  judgment  to  go 
against  him  on  his  good,  unattacked  defenses, 
in  order  to  test  the  ruling  of  the  court  on  those 
which  were  challenged  and  adjudged  insufficient. 
Neither  did  the  lawmakers  ever  intend  by  sec- 
tion 2066  to  place  litigants  so  completely  or  un- 
reasonably in  the  power  of  the  trial  courts,  for 
the  policy  expressed  in  section  2246  is  that  ev- 
ery person  aggrieved  by  any  final  judgment  or 
decision  of  any  circuit  court  shall  have  a  right 
to  appeal  to  the  proper  appellate  court  in  all 
cases  not  prohibited  by  the  Constitution. 

"It  was  intended  by  section  2066  to  provide 
that  if  the  whole  of  a  petition,  or  answer  or 
reply  was  adjudged  insufficient,  the  party  should 
amend  the  whole  pleading  or  judgment  should 
go  against  him,  and  if  only  one  count  of  a  peti- 
tion, or  one  defense  in  an  answer  or  reply,  was 
adjudged  insufficient,  the  party  ahoold  amend 
such  count  or  defense,  or  judgment  should  go 
against  him  as  to  such  count  or  defense  only; 
but  it  was  never  intended  that,  when  only  one 
cause  of  action  or  one  defense  was  adjudged  in- 
sufficient, other  causes  of  action  or  defenses  con- 
tained in  the  pleading  should  be  thrown  out  of 
courts  without  a  hearing,  unless  the  party 
amended  so  as  to  omit  the  matters  adjudged  in- 
sufBcient  This  is  the  first  case  of  its  kind,  to 
which  our  attention  has  been  directed,  that  has 
reached  this  court,  and  hence  the  first  time  this 
court  ha9  been  called  upon'  to  adjudicate  the 
question.  The  provisions  of  section  2066,  Re- 
vised Statutes  1889,  have  stood  upon  our  stat- 
ute books  in  exactly  the  same  words  ever  since 
1855,  where  they  appear  as  section  40  of  arti- 
cle VI  of  chapter  128,  Revised  Statutes  1855, 
and  this  is  the  first  case  which  has  reached  this 
court  where  the  construction  adopted  by  the 
trial  court  and  sustained  by  the  Court  of  Ap- 
peals has  ever  been  contended  for.  The  re- 
ports of  our  state  contain  many  cases  in  which 
this  court  has  reviewed  the  ruling,  of  the  trial 
courts  in  holding  one  count  or  one  defense  in- 
sufficient, and  where  the  defeateS  party  has  sav- 
ed his  exception  and  proceeded  with  the  trial 
upon  the  counts  of  the  petition  or  the  other  de- 
fenses of  the  answer,  which  were  not  adjudged 
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inraffieient.  This  in  itseU  ia  penmasiTe  of  the 
correctness  of  the  construction  here  adopted. 
The  answer  in  this  case  stated  a  good  defense, 
if  proved,  to  plaintiff's  cause  of  action,  even 
after  the  court  had  striclcen  out  the  part  em- 
braced in  the  brackets,  and  hence  the  trial  court 
erred  in  entering  a  judgment  by  default  against 
the  defendant  and  in  refusing  to  allow  him  to 
participate  in  the  trial" 

A  decision  of  the  Supreme  Court  of  the  state 
of  Missouri  on  the  construction  of  a  section 
of  our  Code  of  Civil  Procedure  borrowed  from 
that  state,  made  after  the  date  of  its  adop- 
tion by  New  Mexico,  while  not  binding  upon 
this  court,  is  of  great  persuasiveness.  Aside 
from  this  consideration,  however,  the  conclu- 
sions reached  in  the  opinion  quoted  thorough- 
ly recommend  themselves  to  us  as  the  only 
ones  possible  to  be  reached,  if  the  statute  is 
to  be  construed  in  the  liberal  spirit  of  code 
pleading. 

Counsel  for  appellees  cite  Losswell  t.  Eitt, 
11  N.  M.  469,  70  Pac.  561,  as  in  point  sustain- 
ing the  action  of  the  court  in  this  case.  But 
a  reading  of  that  case  shows  that  the  defend- 
ant demurred  because  the  complaint  on  its 
face  showed  that  the  plaintiff  had  an  ade- 
quate remedy  at  law,  and  the  effect  of  the 
court's  ruling  In  defendant's  favor  was  to  ad- 
Judge  the  whole  complaint  insufficient,  so,  as 
pointed  out  in  the  opinion  quoted  above,  the 
plaintiff  had  nothing  to  stand  on,  and  had  no 
alternative  but  to  amend  or  let  a  Judgment 
of  dismissal  go  against  talm  and  appeal. 

It  is  therefore  held  that  the  lower  court 
erred  in  entering  its  Judgment  of  dismissal, 
and  that  said  Judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion ;    and 

It  is  so  ordered. 

PARKER,  C.  J.,  and  ROBERTS,  X,  concur. 


FERRIER  V.  ROBERTS,  SherifT,  et  al. 
(No.  2278.) 

(Sapreme  Court  of  New  Meilco.    Aug.  4, 
1919.) 

Appeal  from  Dist^ct  Court,  McESnley  Coun- 
ty;  Raynolds,  Judge. 

Action  by  A.  3.  Fcrrier  against  R.  I/.  Rob- 
erts, Sheriff  of  McKinley  County,  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

A.  T.  Hannctt  and  J.  W.  Chapman,  both  of 
Gallup,  for  appellant 

Wilson  &  Walton,  of  Silver  City,  and  H.  C. 
Denny,  of  Oallup,  for  appellees. 


MERBITT  C.  MECHBM,  Diatrict  Jndge. 
The  judgment  in  this  case  is  reversed,  upon  the 
grounds  announced  in  the  opinion  of  this  court 
filed  in  No.  2277,  Biasetti  v.  Roberts  et  al.,  188 
Pac  403. 

PARKER,  O.  J.,  and  ROBERTS,  J.,  oonenr. 


FERREAR  v.  ROBERTS,  Sheriff,  et  aL 
(No.  2279.) 

(Supreme  Court  of  New  Mexico.     Aug.  4, 
1919.) 

Appeal  from  District  Court,  McKinley  Coun- 
ty;   Raynolds,  Judge. 

Action  by  Paul  Ferrear  against  R.  L.  Rob- 
erts, '  Sheriff  of  McKinley  County,  and  an* 
other.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Reversed. 

A.  T.  Hannett  and  J.  W.  Chapman,  both  of 
Gallup,  for  appellant. 

WUson  &  Walton,  of  Silver  City,  and  H.  C. 
Denny,  of  Gallup,  for  appellees. 

MBRRITT  a  MEGHEM,  DUtrict  Judge. 
The  judgment  in  this  case  is  reversed,  upon 
the  grounds  announced  in  ;the  opinion  of  this 
court  filed  in  No.  2277,  Biasetti  v.  Roberts  et 
al.,  183  Pac  408. 

PARKER,  O.  J.,  and  ROBERTS,  J.,  concur. 


OZELLA  V.  ROBERTS,  Sheriff,  et  aL 
(No.  2280.) 

(Supreme  Court  of  New  Mexico.    Aug.  24, 
1919.) 

Appeal  from  District  Court,  McKinley  Coun- 
ty;   Raynolds,  Judge. 

Proceeding  by  Pete  Ozella  against  R.  L.  Rob- 
erts, Sheriff  of  3icKinley  County,  and  another. 
Judgment  for  defendants,  and  plaintiff  appeala 
Reversed. 

A.  T.  Hannett  and  J.  W.  Chapman,  both  of 
Gallup,  for  appellant. 

Wilson  &  Walton,  of  Silver  City,  and  H.  a 
Denny,  of  Gallup,  for  appellees. 

MERRITT  C.  MECHEM,  District  Judge. 
The  judgment  in  this  case  is  reversed,  upon  the 
grounds  announced  in  the  opinion  of  this  court 
filed  in  No.  2277,  Biasetti  v.  Roberts  et  aL,  183 
Pac  403. 

PARKER,  C.  X,  and  ROBERTS,  J.,  concur. 
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WHEELER  et  aL  ▼.  WIDBNBR  et  al 
(No.  8551.) 

(Supreme  Court  of  Oklahoma.    July  8,  1010.) 

(Syllabus  hy  the  Court.; 

1.  Pdsuo  Lands   $=>139  —  Contbactb  fob 

PUBCRASE    AND    CONVBTANCK    —    ENFOBCK- 
MENT  IN  EQDITT. 

Contracts  concerning  the  purchase  and  con- 
veyance of  public  land,  made  prior  to  the  entry 
and  proving  up  of  the  homestead  claim,  are.  vio- 
latiTO  of  the  spirit  of  the  laws  of  the  United 
States,  and  in  fraud  thereof,  and  caimot  be 
enforced  by  a  court  of  equity. 

2.  PuBUO  Lands    iS=>128— Resultins  Tbust 
—Evidence. 

Record  examined,  and  held,  that  the  plain- 
tiffs are  not  entitled  to  the  relief  prayed  for. 

Error  from  District  Court,  Pawnee  Coun- 
ty;   W.  B.  Bowles,  Judge. 

Action  by  May  Wheeler  and  others  against 
James  Wldener  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

McNeill  &  McNeill,  of  Pawnee,  for  plain- 
tiffs in  error. 

R.  A.  Lowry  and  C.  L.  Burdick,  both  of 
Stillwater,  for  defendants  In  error. 


KANE^  J.  a?his  was  an  action  commenced 
by  the  plalntUts  In  error,  plaintiffs  below, 
against  the  defendant  In  error  James  Wide- 
n&t,  for  the  purpose  of  declaring  a  resulting 
trust  In  a  certain  tract  of  land  entered  and 
proved  np  by  Wldener  under  the  homestead 
laws  of  the  United  States.  Upon  trial  to  the 
court  there  was  judgment  In  favor  of  the 
defendants,  to  reverse  whldi  this  proceed- 
ing in  error  was  commenced.  Hereafter,  for 
convenience,  the  parties  will  be  designated 
as  "plaintiffs"  and  "defendants,"-  respective- 
ly, as  they  appeared  In  the  trial  court. 

It  appears  that  the  land  in  controversy  was 
entered  hy  the  defendant  as  a  homestead 
some  time  during  the  year  1893,  that  It  was 
subsequently  proved  up  by  the  entryman,  and 
that  a  patent  therefor  was  Issued  In  his 
name.    The  petition  alleges,  In  substance: 

That  prior  to  the  time  the  land  was  en- 
tered as  a  homestead  the  defendant  and  his 
wife,  Weltha  Wldener,  resided  In  a  small 
town  in  the  state  of  Kansas;  that  the  de- 
fendant was  sickly,  and  unable  to  do  manual 
labor  or  work  of  any  kind;  that  at  that 
time  the  family  of  the  Wldeners  consisted 
of  seven  children,  three  of  them  being  small 
and  unable  to  care  for  themselves  or  to  do 
nutnual  labor,  and  the  remaining  four  being 
either  adults  or  large  enough  to  help  with 
the  work  incident  to  proving  up  a  claim; 
that  by  reason  of  the  111  health  of  the  de- 
fendant, the  care  and  support  of  the  family 
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devolved  largely  upon  Weltha  Wldener,  his 
wife,  and  the  children  large  enough  to  do 
manual  labor;  that  Weltha  Widener,  being 
desirous  of  obtaining  a  home  for  herself 
and  children,  urged  the  defendant  to  make 
homestead  entry  upon  a  certain  claim  in 
Oklahoma,  Information  concerning  whldi  had 
been  furnished  to  the  defendant  and  the 
members  of  his  family  by  May  Wldener,  now 
May  Wheeler,  one  of  the  plaintiffs  herein; 
that  the  defendant  objected  to  going  to  Okla- 
homa and  filing  upon  said  land  on  account 
of  his  physical  condition,  believing  that  he 
would  not  live  a  suiBcient  length  of  time  to 
prove  up  said  claim,  and  because  he  had  no 
money  or  means  at  that  time  either  to  file 
upon  the  land  or  to  remove  to  Oklahoma; 
that  said  Weltha  Widener  being  unable  to 
go  to  Oklahoma  herself  on  account  of  her 
small  children,  and  being  obliged  to  work 
to  support  the  family,  she  and  John  Wldener 
and  May  Wldener,  now  May  Wheeler,  adult 
children  of  the  Wldeners,  entered  Into  an 
oral  contract  and  agreement  with  the  de- 
fendant, the  purport  of  which  is  stated  in 
the  petition  as  follows: 

"James  Widener  should  come  to  the  said  state 
of  Oklahoma  and  file  upon  the  land  as  describ- 
ed to  him  by  the  said  May  Widener,  now  May 
Wheeler,  and  the  said  Weltha  Widener  and 
John  Widener  and  May  Wheeler  especially 
would  -advance  the  money  for  the  filing  on  said 
claim  and  with  the  horse  and  mule  of  Weltha 
Widener  the  said  John  Widener,  with  the 
younger  children  as  they  advanced  in  age,  would 
build  a  house  upon  said  land  and  improve  the 
same  and  make  a  home  for  the  said  Weltha 
Widener  and  the  said  James  Widener  and  chil- 
dren, and  the  same  to  be  the  property  of  Wel- 
tha Wldener." 


That  in  accordance  with  said  agreement 
the  said  defendant  came  to  Oklahoma  and 
filed  upon  the  land  Involved  herein;  that 
shortly  thereafter  Weltha  Wldener  and  said 
children  came  to  Oklahoma,  where  they  pro- 
ceeded to  Improve  said  land  and-to  make  the 
same  their  homestead ;  that  the  said  Weltha 
Wldener  carried  out  her  portion  of  said 
agreement,  and  furnished  the  money  and  ad- 
vanced the  same  to  the  said  James  Wldener 
for  the  purpose  of  filing  upon  said  land; 
that  said  John  Widener  and  May  Wheeler 
carried  out  their  portion  of  said  agreement 
by  the  said  John  Wldener  building  a  house 
upon  said  land  and  improving  said  land  ac^ 
cording  to  their  said  agreement  that  the  said 
land  should  be  the  property  of  the  said 
Weltha  Widener  and  the  homestead  of  the 
said  Weltha  Widener.  The  petition  then 
sets  forth  In  detail  the  work  and  labor  per- 
formed by  the  various  members  of  the  family 
in  pursuance  of  this  contract,  and  further 
alleges  In  substance  that  all  of  said  agree- 
ments upon  behalf  of  the  said  Weltha  Wide- 
ner were  carried  out  on  her  part,  and  that 
by  reason  thereof  the  patent  obtained  by  tixe 
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said  James  Wldener  in  bis  name  should 
inure  to  the  use  and  benefit  of  the  said  Wel- 
tha  Wldener,  and  that  said  land  should  be 
held  to  be  the  home  of  the  said  Weltha  Wlde- 
ner and  said  children ;  that  the  said  Weltha 
Wldener  died  on  or  about  the  10th  day  of 
April,  1909,  at  which  date  she  was  still  re- 
siding upon  said  land  and  premises,  never 
having  sold  or  disposed  of  the  same,  the  rec- 
ord title  thereto  still  remaining  in  the  said 
■James  Wldener;  that  since  the  death  of  the 
said  Weltha  Wldener,  said  defendant,  hold- 
ing a  clear  record  title  to  said  premises, 
has  collected  and  received  large  amounts  of 
oil  and  gas  royalties  from  said  land ;  that, 
said  land  being  the  homestead  of  the  said 
Weltha  Wldener,  and  helng  the  property  of 
the  said  Weltha  Wldener,  title  of  which  Is 
held  in  trust  by  the  said  James  Wldener  for 
her  use  and  benefit,  only  one-third  of  the 
royalties  received  from  said  premises  be- 
long to  said  James  Wldener,  the  balance  be- 
longing to  said  children  by  right  of  inherit- 
ance from  said  Weltha  Wldener ;  that  said 
James  Widener  is  now  spending  said  money 
extravagantly  and  wasting  the  same  on  a 
second  wife,  whom  he  has  lately  married, 
and  falls  and  refuses  to  deliver  to  the  said 
plaintiffs,  or  either  of  them,  their  portion  of 
said  estate. 

Then  follows  a  prayer  that  a  resulting 
trust  b*  declared,  and  that  the  land  and 
proceeds  thereof  be  distributed  to  the  parties, 
plaintiff  and  defendant,  in  such  proportion  as 
they  would  be  entitled  to  as  heirs  of  Weltha 
Wldener,  deceased.  The  evidence  relied  up- 
on to  establish  this  contract  consisted  large- 
ly of  conversations  between  different  members 
of  the  Wldener  family,  at  various  confer- 
ences or  family  councils,  held  for  the  purpose 
of  discussing  the  important  question  of  tak- 
ing up  a  claim  in  Oklahoma. 

[1,2]  While  there  was  a  great  deal  of  this 
evidence  admitted  at  the  trial,  practically 
covering  the  history  of  the  Widener  family 
for  twenty  years  or  more,  we  do  not  deem  it 
necessary  to  set  it  out  In  this  opinion  or  to 
review  it  at  any  great  length.  On  this  point 
tt  is  sufficient  to  say  that  we  have  examined 
the  record  carefully,  and  are  satisfied  that 
wherever  there  was  conflict  In  the  evidence 
on  any  material  point  the  general  findings 
of  the  trial  court  thereon  in  favor  of  the  de- 
fendants were  sustained  by  a  preponderance 
of  the  evidence.  But,  assuming  that  there 
was  evidence  tending  to  establish  the  con- 
tract set  up  In  the  petition  and  none  to  the 
contrary,  as  counsel  contends,  still  in  our 
judgment  the  plaintiffs  Would  not  be  enti- 
tled to  the  relief  prayed.  It  would  not  be 
difficult  to  cite  any  number  of  cases  holding 
that  contracts  concerning  the  purchase  and 
conveyance  of  public  lands  made  prior  to 
the  entry  and  proving  up  of  the  homestead 
claim  are  violative  of  the  spirit  of  the  laws 
of  the  United  States  and  in  fraud  ther^f  and 


cannot  be  enforced  by  a  court  of  equity. 
Counsel  for  the  plaintiffs  concede  the  sound- 
ness of  the  general  rule,  but  they  say  that 
the  contract  Involved  in  the  case  at  bar  falls 
within  a  recognized  exception  under  which 
similar  contracts  have  been  upheld  by  the 
courts  of  several  of  the  states  and  by  the 
Supreme  Court  of  the  United  States.  In  sup- 
port of  this  contention  they  dte  Barlow  v. 
Barlow,  47  Kan.  676,  28  Pac.  607 ;  McElhaney 
V.  McElhaney,  125  Iowa,  279,  101  N.  W.  90: 
Irvine  v.  Marshall  et  al.,  20  How.  558,  15 
L.  Ed.  994. 

We  do  not  believe  that  any  of  these  cases 
are  analogous  to  the  case  at  bar,  or  that  they 
support  the  contention  made  by  counsel  for 
the  plaintiffs.  In  the  Kansas  case,  which  Is 
most  nearly  in  point,  the  controversy  was 
between  Mrs.  Barlow,  the  wife  of  a  deceased 
homestead  entryman,  and  the  heirs  of  the 
latter  who  claimed  that  they  were  entitled, 
in  the  aggregate,  to  one-half  of  the  land, 
under  the  laws  of  descent  and  distribution 
of  that  state.  The  trial  cdurt,  in  addition 
to  finding  that  Mrs.  Barlow  furnished  the 
money  expended  In  procuring  the  homestead 
and  the  labor  and  money  used  In  putting  the 
improvements  thereon,  and  in  proving  up  the 
same,  also  significantly  found  that,  although 
Mr.  Barlow  was  the  nominal  head  of  the 
family,  yet,  because  of  his  infirmities,  his 
wife  was  the  real  and  actual  head  thereof. 
The  Supreme  Court  approved  the  findings  of 
the  trial  court,  and  held  that,  as  the  contract 
previously  entered  into  between  husband 
and  wife  merely  had  the  effect  of  transfer- 
ring the  legal  title  to  the  homestead  from  the 
nominal  head,  who  was  not  really  entitled  to 
make  the  homestead  entry,  to  the  real  head 
of  the  family,  who  was.  It  was  not  violative 
of  the  homestead  laws.  The  trial  court,  in 
the  instant  case,  not  only  found  against  the 
plaintiffs  as  to  the  existence  of  any  contract, 
but  also  found  that  Wldener  was  the  actual 
head  of  the  family  at  the  time  the  homestead 
entry  was  made,  and  that  he  continued  to 
occupy  this  relation  up  to  and  subsequent 
to  the  death  of  his  first  wife,  Weltha  Wide- 
ner. The  other  cases  relied  on  are  so  clearly 
not  in  point  that  we  do  not  dean  it  necessary 
to  distinguish  them. 

After  a  careful  examination  of  the  evi- 
dence and  of  the  elaborate  comments  made 
thereon  by  the  trial  court,  whl<^  are  incor- 
porated In  the  record,  we  have  no  doubt  of 
the  correctness  of  his  conclusions.  The  trial 
court  found  that  Wldener  was  a  man  of  more 
than  ordinary  intelligence,  and  that,  while 
perhaps  he  was  Incapaclted  from  performing 
continuous  hard  labor,  he  was  always  doing 
something  In  the  way  of  supplying  labor, 
money,  and  counsel  toward  carrying  on  the 
common  purpose  of  proving  up  the  claim  and 
supporting  bis  wife  and  famiTy.  And,  even 
if  it  Is  conceded  that  Widener  entered  the 
land  in   response  to  the  yearnings  of  his 
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wife  for  a  borne,  It  seems  to  us  his  obliga- 
tion In  that  regard  was  fully  performed  in 
accordance  with  her  expectations.  The  evi- 
dence conclusively  shows  that  Mrs.  Widener 
moved  upon  the  land  shortly  after  it  was  en- 
tered as  a  homestead,  and  continued  to 
occupy  the  same  with  her  husband  and  fami- 
ly, from  that  time  until  her  death,  which 
occurred  several  years  after  the  land  had 
been  proved  up  and  patented  to  her  busBand. 
That  she  considered  that  whatever  arrange- 
ments she  had  made  with  her  husband  con- 
cerning the  entry  of  the  land  as  a  homestead 
had  been  satisfactorily  executed  by  him  is 
amply  attested  by  the  fact  that  she  never 
at  any  time  disputed  his  title  or  iutlmated 
that  he  was  merely  holding  the  land  in  trust 
for  her.  It  Is  true  that  she  often  spoke  of 
the  land  as  her  home,  and  such  in  truth  and 
in  fact  it  was.  The  land  was  the  homestead 
of  the  family,  and  as  such  It  was  not  only  the 
home  of  the  father,  the  head  of  the  family, 
but  of  his  wife  and  of  such  of  their  ctilldren 
as  remained  beneath  their  roof-tree.  On 
the  whole  case  we  are  constrained  to  agree 
with  the  trial  court,  who  closed  his  review 
of  the  evidence  as  follows: 

"How  in  the  name  of  sense  we  could  declare 
a  resulting  trust  is  a  mystery  to  me;  every 
dollar  that  was  furnished  was  furnished  by  him 
and  went  throngh  this  man's  hands;  if  a  deed 
could  be  set  aside  on  evidence  of  this  sort,  there 
is  not  a  man  before  me  that  baa  got  a  family 
of  children  that  they  couldn't  come  in  and 
make  a  will  for  him  right  away,  Jnst  take  his 
property  away  from  him  or  have  it  either  deed- 
ed to  them  or  the  mother.  I  could  deed  it  to 
the  children  as  well  as  I  could  to  the  mother, 
under  the  same  sort  of  a  contract;  so  you 
wouldn't  have  to  wait  until  a  man  died  to  get 
what  he  hns  got,  but  just  split  it  up  as  soon 
as  the  children  are  ready  to  get  hold  of  it; 
that  is  what  this  means,  nothing  more  or  noth- 
ing less.    Judgment  in  favor  of  the  defendant" 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  is  affirmed. 

OWEN,  C.  J.,  and  RAINET,  JOHNSON, 
and  HAUKISON,  JJ.,  concur. 


CUSHINO  v.  NEWBERN  et  al.     (No.  9304.) 

(Supreme  Court  of  Oklahoma.    May  18,  1919. 
Behearing  Denied  Sept  9,  1919.) 

(SyUaltua  Ig  the  Court.) 
1.  Bnxs  AND  Notes  *=»516  —  Evidewce  — 

JUDGUXNT. 
In  an  action  ni>on  a  promissory  note,  where 
certain  defendants,  who  have  executed  the  note, 
file  an  answer  admitting  the  execution  of  the 
note,  but  fail  to  introduce  any  evidence,  and 
the  plaintiff  introduces  the  note,  it  is  error  for 
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the  court  to  render  judgment  against  the  plain- 
tiff. 

2.  MORTOAOES   €=»292(6)— PUBCHASEB  ASSUK- 

INO  MoBTQAOE— Action— Pboof. 
In  an  action  upon  a  promissory  note  se- 
cured by  a  real  estate  mortgage,  and  against 
the  purchaser  of  the  property,  who  in  his  deed 
of  conveyance  promised  and  agreed  to  pay  the 
mortgage  debt,  where  service  of  summons  is 
had  upon  him,  and  he  fails  to  answer,  and  the 
plaintiff  introduced  the  note  and  mortgage,  and 
the  deed  showing  that  the  purchaser  had  prom- 
ised and  agreed  to  pay  the  mortgage,  it  is  er- 
ror for  the  court  to  render  judgment  against  the 
plaintiff. 

3.  MoBTGAGEs     9=3280(3)     —     Pubchaseb's 
Agreement  to  Pat  Mortgage  Debt— Db- 

FENSE. 

In  an  action  against  the  signers  of  a  prom- 
issory note  secured  by  real  estate  mortgage,  and 
the  purchaser  of  the  property,  in  whose  deed 
of  conveyance  was  inserted  the  clause  binding 
the  purchaser  to  assume  and  pay  the  mortgage 
debt,  where  the  purchaser  pleads  and  proves 
by  competent  evidence  that  said  clause  was  in- 
serted in  the  deed  by  the  scrivener,  contrary 
to  the  contract  of  the  parties,  and  that  there  was 
no  consideration  for  the  inserting  of  said  clause 
in  said  deed,  and  the  same  was  inserted  with- 
out the  knowledge  or  consent  of  the  parties, 
said  fact  is  a  good  defense  to  said  action,  in  so 
far  as  the  personal  judgment  against  the  pur- 
chaser is  concerned,  and  the  mortgagee  cannot 
avail  himself  of  said  mistake.    « 

4.  Abatement    and    Revivai,    ^s»41,  47    — 

TbANSEEB  of  PfAINTIIT'8  INTEREST  PEND- 
ING Action — SuBBrrrnTioN  op  Parties. 
In  an  action  to  quiet  title,  an  action  does 
not  abate  by  the  transfer  of  any  interest  of  the 
plaintiff  therein  during  the  pendency,  and,  if 
the  plaintiff  has  transferred  his  interest,  the 
action  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  is  made  to  be  sub- 
stituted in  the  action. 

Appeal  from  District  Court,  Pontotoc  Coun- 
ty; J.  W.  Bolen,  Judge. 

Action  by  Prancis  J.  Cushlng,  revived  in 
the  name  of  Ada  T.  Cushing,  executrix, 
against  S.  C.  Newbem,  Emma  Newbern,  Ed. 
F.  Miller,  A.  T.  Smart,  and  others,  with  in- 
tervention by  Lucy  Harjo.  Judgment  for 
defendants  and  intervener,  and  plaintltr 
appeals.  Reversed  as  to  defendants  S.  U. 
Newbern,  Emma  Newbern,  and  Ed.  F.  Miller, 
with  direction  to  enter  judgment  against 
them,  and  affirmed  as  to  defendant  A.  T. 
Smart  and  intervener. 

Tibbetts  &  Green,  of  Gutbrle,  for  plaintiff 
in  error. 

B.  C.  King,  of  Ada,  for  defendant  in  error 
Harjo. 

Wimbish  &  Duncan,  of  Ada,  for  defendant 
In  error  Smart 
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lIcNEILXi,  J.  This  action  was  commenced 
In  the  district  conrt  of  Pontotoc  county  by 
Francis  J.  Gushing  against  S.  G.  Newbern, 
Emma  Newbern,  Ed.  P.  Miller,  and  A.  T. 
Smart  et  al.,  asking  personal  Judgment 
against  S.  0.  Newbern  and  Emma  Newbern 
upon  a  promissory  note  executed  by  them, 
and  to  foreclose  a  real  estate  mortgage  given 
to  secure  said  Indebtedness.  The  petition 
further  alleged  that  Ed.  F.  Miller  and  A.  T. 
Smart  had  purchased  said  property,  and  in 
the  deed  of  conveyance  to  each  of  them  had 
assumed  the  mortgage  indebtedness  against 
said  property,  and  agreed  to  pay  the  same, 
and  asked  personal  Judgment  against  endi 
of  them. 

Lucy  Harjo  Intervened,  claiming  title  and 
possession  of  the  mortgaged  premises,  and 
asked  to  have  her  title  quieted  as  against  the 
plaintiff  and  all  of  the  defendants.  The  de- 
fendant Smart  answered  that  he  had  pur- 
chased said  premise,  but  that  there  was  no 
agreement  to  assume  the  indebtedness  or  to 
pay  the  mortgage  against  said  premises,  and 
that  the  scrivener,  in  writing  said  deed,  had 
made  a  mistake  in  inserting  said  fact  in  the 
deed ;  and  in  answer  to  the  plea  of  interven- 
tion of  HarJo  the  defendant  Smart  answered 
that  she  bad  brought  suit  in  a  former  action 
fo'r  possession  of  said  land,  and  that  he  Iiad 
made  a  settlement  with  the  intervener,  and 
In  settlement  of  the  same  she  bad  executed  a 
mortgage  in  the  sum  of  $3,000,  and  he  was 
the  holder  of  tbe  mortgage,  and  asked  to  have 
the  same  foreclosed.  The  plaintiff  replied  to 
the  answer  of  Smart,  and  asked  that  the  in- 
terest of  Smart  in  said  mortgage  be  subject 
to  the  lien  of  the  plaintiff,  and,  if  plaintiffs 
lien  was  of  no  force  and  effect,  that  he  toe 
subrogated  to  the  amount  of  his  mortgage  in 
the  mortgage  of  A.  T.  Smart  In  said  premises. 
The  plaintiff,  In  reply  to  the  plea  of  Interven- 
tion, moved  to  dismiss  the  plea  of  interven- 
tion of  Lucy  HarJo,  for  the  reason  that  she 
had  sold  and  disposed  of  all  her  interest  In 
the  property  after  the  filing  of  the  plea  of 
intervention,  set  forth  a  copy  of  her  deed, 
and  asked  to  have  her  plea  of  intervention 
dismissed,  for  the  reason  that  she  had  no  In- 
terest in  the  subject-matter  and  could  not 
maintain  her  action.  Plaintifrs  motion  to 
dismiss  was  overruled,  to  which  he  excepted, 
and  plaintiff  filed  an  answer  to  the  plea  of 
intervention,  setting  forth  the  fact  that  Lucy 
HarJo  had  disposed  of  her  interest,  and  was 
not  the  party  In  Interest  in  the  plea  of  inter- 
vention, and  again  attached  to  the  reply  a 
copy  of  the  deed  of  conveyance  from  Lucy 
HarJo  to  Edna  E.  King,  and  asked  that  she 
take  nothing  by  said  suit,  for  the  reason  she 
had  no  interest  in  the  premises. 

Francis  J.  Gushing  died,  and  the  case  was 
revived  in  the  name  of  Ada  T.  Gushing,  exe- 
cutrix of  the  estate  of  Francis  J.  Gushing, 
deceased.  The  court  below  rendered  Judg- 
ment against  said  plaintiff  and  in  favor  of 
all  the  defendants  and  the  Intervener.   Plain- 


tiff brings  case  here,  and  asks  for  a  rever- 
sal of  said  Judgment 

It  was  conceded  that  Lacy  HarJo  inherited 
this  land,  she  being  a  full-blood  Chickasha 
Indian;  that  she  had  conveyed  the  same  to 
the  American  Trust  Company,  and  that  ttie 
American  Trust  Company  conveyed  the  same 
to  Newbern,  who  mortgaged  the  same  to  the 
plaintiff.  Newbern  conveyed  the  same  to  Ed. 
F.  MUler,  and  he  conveyed  the  same  to  Smart. 
It  was  further  agreed  that  the  deed  from 
Lucy  HarJo  to  the  American  Trust  Company 
waa  dated  April  8,  1907.  It  was  also  admit- 
ted that  the  deed  from  Lucy  HarJo  to  the 
American  Trust  Company  conveyed  no  titl& 

[1]  This  suit  involves  several  separate  and 
distinct  Issues.  The  first  question  argued  by 
the  plaintiff  in  error  is  "that  the  court  erred 
in  not  rendering  Judgment  against  the  defend- 
ants S.  C.  Newbern  and'  E^mma  Newbern." 
The  def«tdants  Newbern  filed  an  answer. 
The  plaintiff  introduced  the  note,  and  no  evi- 
dence was  introduced  on  behalf  of  the  de- 
fendants Newbern.  It  was  therefore  error 
for  the  court  to  render  Judgment  against  said 
plaintiff. 

[2]  The  second  proposition  argued  by  plain- 
tiff in  error  is,  "that  the  defendant  Ed.  F. 
Miller  waa  personally  served  with  summons 
and  filed  no  answer,  and  the  court  erred  in 
not  rendering  Judgment  against  Miller.  The 
plaintiff  Introduced  the  deed  showing  that  the 
defendant  Miller  had  purchased  said  prop- 
erty and  assumed  to  itay  this  mortgage  in 
the  sum  of  $1,750.  The  defendant  Miller 
made  no  defense.  It  therefore  follows  that 
the  court  committed  error  In  rendering  judg- 
ment in  favor  of  the  defendant  Miller. 

[3]  The  third  contention  argued  by  plain- 
tiff in  error  relates  to  the  defendant  Smart 
The  evidence  disclosed  that  Smart  purchased 
200  acres  from  MUler,  and  that  in  obtaining 
the  deed  a  mistake  was  made,  and  only  de- 
scribed 40  acres.  This  deed  contained  the 
provision  that  it  was  subject  to  the  mortgage 
of  the  plaintiff  herein.  Thereafter  a  new 
deed  was  obtained  from  Miller  to  Smart  to 
the  other  160  acres,  but  without  any  other 
consideration  passing  between  the  parties, 
and  that  deed  contained  the  provision  that  it 
was  purchased  subject  to  the  mortgage  of 
plaintiff,  and  the  defendant  Smart  had  as- 
siuied  and  agreed  to  pay  the  same.  The 
court  in  making  his  findings,  found  that 
there  was  no  consideration  for  Smart  assum- 
ing and  agreeing  to  pay  tbe  mortgage  indebt- 
edness, and  further  found  there  was  a  mis- 
take tn  the  deed  delivered  to  A.  T.  Smart  by 
Miller,  and  that  Smart  at  no  time  agreed  to 
pay  the  indebtedness  of  the  plaintiff  herein, 
and  that  the  scrivener  inserted  that  provi- 
sion In  the  deed  without  any  authority. 
There  was  sufficient  evidence  to  sustain  aaid 
finding.  There  was  no  direct  evidence  that 
any  such  a  contract  existed  betweei  Smart 
and  MUler,  but  the  agreement  to  assume  the 
mortgage  indebtedness  was  written  In  the 
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deed,  by  the  scrivener.  The  Supreme  Court 
of  Golwado,  In  the  case  of  Uoyd  v.  Lowe, 
166  Pac.  600,  L.  R.  A.  lOlSA,  009,  states: 

"If  the  scrivener  by  mistake,  contrary  to  the 
contract  of  the  parties  and  without  their  knowl- 
edge, inserts  a  clause  in  the  deed  binduiK  the 
grantee  to  assume  a  mortgage,  the  mortgagee 
cannot  avail  himself  of  it." 

This  was  the  thewy  of  the  defendant 
Smart,  having  pleaded  said  fact  and  the  evi- 
dence being  sufficient  to  sustain  the  same. 
We  therefore  hold  that  the  court  did  not  com- 
mit error  In  so  finding. 

The  plalntm  tfaen  argues  the  question  of 
subrogation  In  so  far  as  defendant  Smart  is 
concerned;  but,  the  court  having  found  that 
the  defendant  Smart  was  not  liable  for  said 
indebtedness  the  qoeetion  of  subrogation 
could  not  arise.  The  Judgment,  in  so  far  as 
Smart  is  concerned,  is  affirmed. 

[4]  As  to  the  Intervener,  Lucy  Harjo,  tbe 
plaintiff  argues  that,  by  reason  of  her  liav- 
ing  disposed  of  her  Interest  prior  to  the  ter- 
mination of  the  suit,  she  could  no  longer 
maintain  her  action  to  quiet  title.  Section 
4695  of  the  sUtute  (Rev.  Laws  1010)  provides 
as  follows: 

"  •  •  •  In  case  of  any  other  transfer  of  in- 
terest, the  action  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action." 

It  appears  that  tlds  statute  is  controlling 
in  the  case  at  bar,  and  the  plaintiff  presented 
no  authority  or  reason  why  this  statute 
should  not  govern.  We  therefore  hold  that 
in  the  case  at  bar  the  statute  will  govern,  and 
it  was  not  error  to  permit  Lucy  Harjo  to 
continue  to  prosecute  the  case  In  her  name. 

The  Judgment  la  therefore  reversed,  as 
far  as  S.  C.  Newborn  and  E}mma  Newborn 
and  Ed.  F.  Miller  are  concerned,  with  direc- 
tions to  enter  Judgment  against  said  defend- 
ants for  the  amount  of  the  note.  Interest,  and 
attorney  fees,  but  affirmed  as  far  as  A.  T. 
Smart  and  Lucy  Harjo  are  concerned. 

SHARP,  RAINBX,  HARRISON,  PITCH- 
FORD,  and  JOHNSON,  JJ.,  concur. 
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PALMER  et  al.  v.  KINO  et  al.  (No.  0483.) 

(Supreme  Court  of  Oklahoma.     July  1,  1910. 
Rehearing  Denied  Sept.  0,  1010.) 

(Syllaiut  bv  the  Court.) 

1.  Indians  «=»18  —  Allotment  —  Devolu- 
tion—Statute. 
A  fuII-blood  Choctaw  Indian  woman  died  in 
1006  possessed  of  an  allotment  of  land.  Her 
nearest  relatives  on  her  father's  side  were  an 
nnde  and  cousin,  and  on  her  mother's  side  were 


cousins,  all  being  Indians  by  blood.  The  pa- 
ternal heirs  claimed  that  section  2532  of  Mans- 
field's Digest  of  the  Laws  of  Arkansas  control- 
led the  devolution  of  her  estate,  and  that  they 
were  the  sole  owners  thereof.  The  matem^ 
heirs  claimed  that  section  2531,  supra,  control- 
led, and  that  they  take  an  undivided  one-half 
of  her  estate.  Beld,  that  section  2531  controls, 
and  that  an  undivided  one-half  of  the  allotment 
possessed  by  the  deceased  at  the  time  of  her 
death  goes  to  the  maternal  heirs,  and  the  other 
half  goes  to  the  paternal  heirs. 

2.  Statutes  ^=3207  —  General  Tbsms  — 
SPBomc  Tebus. 
Where  general  terms  or  expressions  in  one 
part  of  the  statute  are  inconsistent  with  more 
specific  or  particular  provisions  in  another 
part,  the  particular  provision  will  be  given  ef- 
fect, as  a  clearer  and  more  definite  expression 
of  the  legislative  wilL 

Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

Suit  by  Rachael  King  and  others  against 
N.  W.  Palmer  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

A.  Lb  Beckett,  of  Okmulgee^  and  J.  E. 
Whitehead,  of  Oklahoma  City,  for  plaintiffs 
In  error. 

G.  A.  Holley  and  E.  D.  Means,  both  of  Stlg- 
ler,  for  defendants  in  error. 

HIOGINS,  J.  Charlotte  Winlock,  a  full- 
blood  Choctaw  Indian  woman,  departed  this 
life  In  what  is  now  Haskell  county,  Okl.,  Jan- 
uary 14,  1906,  the  owner  of  an  allotment  of 
land  by  virtue  of  her  citizenship  in  said  tribe, 
leaving  surviving  her  Rufus  Winlock,  a  pa- 
ternal uncle,  Martin  Compelube,  a  paternal 
cousin,  and  Rachael  King  and  other  defend- 
ants in  error,  maternal  cousins;  all  heirs, 
both  paternal  and  maternal,  being  of  Indian 
blood.  In  May,  1909,  the  paternal  heirs  deed- 
ed a  portion  of  the  lands  allotted  to  the  de- 
ceased, and  from  this  deed  the  other  parties 
plaintiffs  in  error  derive  their  title. 

In  F>ebrnary,  1914,  this  suit  was  commenc- 
ed by  the  maternal  cousins  for  an  undivided 
one-half  Interest  In  the  lands,  to  wit:  West 
half  of  the  southwest  quarter  and  the  south- 
west quarter  of  the  northwest  quarter  of  sec- 
tion 36,  township  9  north,  range  21  east,  Has- 
kell county,  state  of  Oklahoma.  In  the  an- 
swer of  plaintiffs  In  error  they  contend  that 
the  paternal  heirs  take  all  the  lands  Involved, 
to  the  exclusion  of  the  maternal  heirs,  and 
ask  for  Judgment  accordingly.  The  deed  of 
the  paternal  heirs  was  executed  In  May,  1900, 
prior  to  the  rendition  of  the  opinion  In  Shul- 
this  V.  McDougal,  170  Fed.  529,  95  C.  C.  A. 
615,  and  a4  a  time  when  many  believed  the 
estate  was  a  new  acquisiti<m.  The  property 
thus  would  go  to  the  paternal  heirs  In  the 
instant  case.  If  this  had  been  such  an  estate. 

The  parties  agreed  upon  the  facts,  but  dls- 
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agreed  as  to  what  section  of  chapter  49, 
Mansfield's  Digest  of  the  Laws  of  Arkansas, 
controls;  plaintiffs  in  error's  contention  be- 
ing that  section  2532  controls,  and  defendants 
In  error  insisting  that  section  2631  controls. 
These  sections  are  as  follows: 

"2531.  In  cases  where  the  intestate  shall  die 
without  descendants,  if  the  estats  come  hj  the 
father,  then  it  shall  ascend  to  the  father  and 
his  heirs ;  if  by  the  mother,  the  estate,  or  so 
much  thereof  as  came  by  the  mother,  shall  as- 
cend to  the  mother  and  her  heirs ;  but  if  the 
estate  b«  a  new  acquisition  it  shall  ascend  to 
the  father  for  his  lifetime,  and  then  descend,  in 
remainder,  to  the  collateral  kindred  of  the  in- 
testate in  the  manner  provided  in  this  act ;  and, 
in  default  of  a  father,  then  to  the  mother,  for 
her  lifetime;  then  to  descend  to  the  collateral 
heirs  as  before  provided. 

"2532.  The  estate  of  an  intestate,  in  defaolt 
of  a  father  and  mother,  shall  go,  first,  to  the 
brothers  and  sisters,  and  their  descendants,  of 
the  father;  next,  to  the  brothers  and  sisters, 
and  their  descendants,  of  the  mother.  This  pro- 
Tision  applies  only  where  there  are  no  kindred, 
either  lineal  or  collateral,  who  stand  in  a  near- 
er relation." 

If  section  2532  controls,  then  the  plaintias 
in  error  take  all;  but  tf  section  2531  con- 
trols, then  defendants  in  error  take  an  an- 
divided  one-half  of  the  real  estate  involved, 
and  plaintiffs  in  error  take  the  other  half.. 
The  trial  court  held  that  section  2631  con- 
trolled the  devolution  of  the  real  estate  of  the 
deceased,  and  that  each  line  of  heirs  took  an 
undivided  one-half  interest,  from  which  judg- 
ment plaintiffs  in  error  appealed  to  this 
court 

[1]  Tills  court  and  the  Supreme  Court  of 
the  United  States  have  passed  upon  two  cases 
in  which  tlie  facts  are  similar  to  the  case  at 
bar.  Brady  v.  Sizemore,  33  CHd.  169,  124  Pac. 
616,  and  236  U.  S.  441,  35  Sup.  Ct  135,  68  U 
Ed.  308;  Roberts  v.  Underwood,  38  OkU  376, 
132  Pac.  673,  and  237  U.  S.  386,  35  Sup.  CL 
608,  59  L.  Bd.  1007.  The  opinions  of  the  Su- 
preme Court  of  the  United  States  are  conflict- 
ing as  to  the  rights  of  the  paternal  and  ma- 
ternal heirs.  In  the  first  case  it  is  held  that 
the  paternal  heirs  took  all,  to  the  exclusion  of 
the  maternal  heirs,  and  In  the  second  case 
held  that  the  paternal  and  maternal  heirs 
each  took  an  undivided  one-half  interest. 
This  conflict  has  apparently  come  about  for 
the  reason  that  each  case  was  presented  on 
other  issues,  and  not  upon  the  issue  as  to  the 
conflicting  rights  of  these  two  lines  of  heirs. 
In  both  cases  the  Supreme  Court  of  the 
United  States,  In  making  the  findings  as  to 
the  rights  of  these  lines  of  heirs,  followed 
the  concession  of  the  parties.  In  the  first 
case  the  opinion  so  states,  and  in  the  second 
the  pleadings  show  that  the  coast  followed 
that  which  was  conceded.  We  are  thus  re- 
quired to  seek  adjudicated  cases  from  other 
courta 

In  Kelly's  Heirs  v.  MoOnlre,  16  Ark.  682, 
Charles    Kelly   emigrated    to   Arkansas    In 


1816,  and  married  a  widow,  Mr&  Craig,  who 
had  two  daughters  by  a  former  marriage; 
that  Kelly  accumulated  quite  a  fortune,  con* 
sisting  of  real  and  personal  property;  that 
he  died  In  1831,  leaving  surviving  him  his 
wife  and  a  son,  Clinton  Kelly ;  that  the  wid- 
ow died  In  1836,  and  in  1844  Clinton  Kelly 
died,  leaving  surviving  him  his  half-sisters, 
all  having  the  same  mother,  but  different 
fathers,  and  a  paternal  grandfather  and 
other  paternal  kindred.  Clinton  Kelly  died 
possessed  of  lands  Inherited  from  his  father. 
The  half-sisters  and  paternal  kindred  each 
claimed  to  be  the  sole  owners  of  the  lands 
left  by  the  deceased.  The  court  held  that 
section  2531  controlled,  and  that  the  paternal 
heirs  took  all  the  real  estate  to  the  exclusion 
of  the  half-slaters,  not  for  the  reason,  as  in- 
sisted, that  section  2632  was  made  inapplica- 
ble by  the  existence  of  kindred  In  a  nearer 
relation,  bnt  for  the  reason  that  the  estate 
came  by  the  father;  t&e  language  of  the 
opinion  being  as  follows: 

"The  manifest  intention  of  the  first  part  of 
this  section  [referring  to  section  2531,  supra] 
was  to  preserve  ancestral  estates  in  the  line 
of  the  blood  from  whence  they  came.  It  was  a 
partial  adoption  or  recognition  of  common-law 
principle,  which  invariably  followed  the  line  of 
the  blood.  *  *  *  In  other  words,  it  remains 
in  the  paternal  or  maternal  line,  from  whence 
it  was  derived." 

Again  in  Beard  v.  Mosely,  30  Ark.  618, 
Hugh  Beard  died,  survived  by  his  wife  and  a 
daughter,  Eleanor.  The  widow  married  Mr. 
Mosely.  The  daughter  died  without  issue, 
having  never  married,  possessed  of  real  es- 
tate inherited  from  her  father  and  leaving 
her  mother  surviving  her.  The  pa'ternal  and 
maternal  heirs,  the  mother  in  this  Instance, 
claimed  the  real  estate  left  by  the  deceased 
daughter,  which  she  inherited  from  her 
father,  Hugh  Beard.  The  court  held  that  the 
paternal  kindred  took,  to  the  exclusion  of  the 
mother  and  maternal  kindred,  not  for  the 
reason,  as  insisted,  that  section  2532  was  in- 
applicable, there  being  kindred  in  a  nearer  re- 
lation, but  for  the  reason  that  the  estate 
came  by  the  father  and  must  ascend  to  his 
heirs,  the  paternal  kindred. 

[2]  Plaintiffs  in  error  contended  that  sec- 
tion 2532  is  a  general  statute,  and  that  a  lit- 
eral construction  should  be  given  thereto, 
applying  to  all  estates.  In  order  to  deter- 
mine the  legislative  intent  of  section  2632,  It 
is  necessary  to  consider  all  of  chapter  49, 
supra.  Section  2531  refers  to  a  particular  es- 
tate, one  left  by  an  intestate,  which  came  by 
the  father  or  mother,  and  fixes  the  devolu- 
tion of  this  estate,  which  says  it  must  ascend 
to  the  side  from  which  It  came.  Section  2632 
is  a  general  statute.  The  rule  of  construc- 
tion of  conflicting  statutes,  as  set  forth  In  86 
Cyc.  1130,  is  as  follows : 

"Where  general  terms  or  expressions  in  one 
part  of  a  statute  are  inconsistent  with  more 
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tpecific  or  particular  proviaions  in  another  part, 
the  particular  provisions  will  be  given  effect, 
as  clearer  and  more  definite  expressions  of  the 
legislative  will." 


The  estate  Involved  In  the  case  at  bar  is 
ancestral.  ShBlthis  v.  McDougal,  supra.  The 
father  and  mother  of  Charlotte  Winlock  are 
tooth  of  Indian  blood.  Appljung  the  reasons 
given  in  the  above  cases  cited  from  the  Ar- 
kansas courts  and  the  general  rule  of  con- 
struction of  conflicting  statutes,  we  find  that 
section  2531  controls  in  the  devolution  of  the 
real  estate  of  the  case  at  bar,  and  that  each 
line  of  heirs  took  an  undivided  one-half  in- 
terest in  the  allotment  of  the  deceased. 

The  judgment  ia  affirmed. 
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there  being  no  authority  for  making  such  a 
reservation,  and  there  being  no  law  permitting 
an  allotment  to  be  made  to  the  deceased  at  that 
time,  nor  his  heirs,  said  exhibit,  although  di»- 
closing  that  an  application  for  an  allotment  had 
been  made  on  said  date,  gave  the  heirs  no  in- 
heritable estate  by  reason  thereof.  It  appeaiv 
ing  that  thereafter  the  Dawes  Commission  issued 
an  "original  memorandum  of  selection,"  and  a 
certificate  of  allotment,  both  of  which  bore  the 
date  of  October  20,  1902,  held,  the  date  of  the 
certificate  of  allotment  is  controlling  as  to  the 
devolution  of  said  estate. 


HAMILTON  et  al,  v.  BAHNSEN  et  al. 
(No.  8711.) 

(Supreme  Court  of  Oklahoma.    July  29,  1919.) 

(Syllalut  i]/  the  Court.) 

1.  Indians  ®=»18  —  Allotment  —  Descent  — 
Statute. 

The  devolution  of  an  allotment  on  behalf 
of  a  deceased  Creek  citizen,  which  was  not  se- 
lected nor  made  until  after  the  Supplemental 
Creek  Agreement  of  June  30,  1902  (32  Stat. 
600,  c.  1323),  went  into  effect,  is  governed  by 
the  Arkansas  laws  of  descent  and  distribution, 
which'  by  section  6  of  that  act,  and  by  the  act 
of  May  27,  1902  (32  Stat.  258,  c  888),  were 
■obstituted  for  the  Creek  tribal  laws  of  descent 
and  distribution  recognized  by  a  provision  of 
the  Original  Creek  Agreement  of  March  1,  1901 
(81  Stat.  861,  c.  676,  |  28),  which  the  later 
acts  repeal. 

2.  Indians  4s»18— Aixoticent— Dkboent. 

If  a  Creek  dtizen  dies  before  receiving  his 
allotment,  at  the  time  of  his  death  hp  is  not 
■eised  of  an  inheritable  estate  in  lands  after- 
wards allotted  to  him  or  to  his  heirs,  and  the 
descent  of  such  allotment  is  cast  at  the  time 
the  certificate  of  allotment  is  issued,  and  the 
law  in  effect  at  that  particular  time  governs 
in  the  devolution  of  said  allotted  lands. 

8.  Indians  «=5>18— Allotments— Rbmbvation 
—Bights  or  Heibs. 
The  fact  there  appears  on  file  in  the  office 
of  the  Dawes  Commission,  in  the  allotment  rec- 
ord of  Mack  McNally,  a  paper  certified  to  as  "a 
reservation  plat  and  memorandum  slip,"  which 
has  indorsed  ni>on  the  same  the  following:  "Re- 
served March  16,  1901,  pending  ratification  of 
Creek  Agreement" — and  a  description  of  the 
land,  and  testimony  is  introduced  to  the  effect 
that,  at  the  time  said  slip  and  reservation  plat 
were  filed,  the  Dawes  Commission  permitted 
some  one  to  make  an  application  for  this  allot- 
ment for  Mack  McNally,  who  was  then  de- 
ceased, the  plat  or  memorandum  slip  having  been 
made  prior  to  the  time  of  the  ratification  of  the 
Original  Creek  Agreement  May  26,  1001,  and 
Mack  McNally  having  died  Jane  7,  1889,  and 


Appeal  from  District  Court,  Mcintosh 
County ;  B.  W.  Biggins,  Judge. 

Action    by    C^ssie   Hamilton   and    others 
against  John  E.  Babnsen  and  others.    Judg- 
ment for  defendants,  and  plalatlffs  appeal. 
I  ^Reversed  and  remanded. 

Anglin  &  Hall,  of  Holdenvllle,  and  Tnmer 
&  Turner,  of  Euf aula,  for  platntifls  in  error. 

Vemor  &  Vernor,  of  Muskogee,  and  Stan- 
ard,  Wahl  &  Ennla,  of  Shawnee,  for  defend- 
ants in  error. 

McNBILL,  J.  This  controversy  Involves 
the  allotment  made  to  the  heirs  of  Mack  Mc- 
Nally, a  Creek  f  reedman,  who  died  June  17, 
1899,  leaving  him  surviving  bis  mother.  Belle 
Wright,  n^e  McNally,  a  noncitizen  of  the 
Creek  Nation,  and  certain  brothers  and  sis- 
ters, who  were  the  plaintiffs  In  the  court  be- 
low and  are  plaintiffs  In  error  here.  The  de- 
fendants below,  being  the  defendants  in  er- 
ror here,  are  in  possession  of  the  premises 
through  their  tenants,  and  claim  title  by  vir- 
tue of  a  deed  executed  by  the  noncitizen 
mother,  Belle  Wright,  n6e  McNally,  in  the 
fall  of  1901,  and  a  certain  mortgage  execu- 
ted by  Belle  Wright. 

The  question  presented  Is  whether  the 
land's  descended  to  Belle  Wright,  n6e 'McNal- 
ly, a  noncitizen  and  being  the  mother  of  Mack 
McNally,  or  did  the  same  descend  to  the 
brothers  and  sisters  of  Mack  McNally?  It 
Is  agreed  by  all  parties  that,  if  the  descent 
was  cast  under  the  Creek  law  by  reason  of  the 
act  of  Congress  approved  March  1,  1901, 
known  as  the  "Original  Agreement,"  then  the 
noncitizen  mother.  Belle  Wright,  nSe  McNal- 
ly, Inherited  the  land,  while  on  the  other 
hand,  if  the  descent  was  not  cast  until  after 
the  act  of  Congress  of  June  30,  1902,  common- 
ly known  as  the  "Supplemental  Agreement," 
then  the  plaintiffs  in  error  inherited  the  al- 
lotments. The  plaintiffs  in  error  take  the 
position,  because  of  the  date  of  the  certifi- 
cate of  allotment  and  the  date  of  the  origi- 
nal memorandum  of  selection,  both  of  which 
were  dated  October  20,  1902,  that  then,  and 
not  until  then,  did  there  come  into  being  an 
estate  capable  ot  descending.  While  the  de- 
fendants take  the  position  that  the  descent 
was  cast  as  soon  as  the  allotment  of  Mack 
McNally,  deceased,  was  by  his  heirs  selected. 
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designated,  and  segregated  from  tbe  common 
body  of  land.  This  they  contend  was  done 
on  the  16th  day  of  March,  1901.  At  the  trial 
of  the  case  below  the  court  fonnd  for  the  de- 
fendants in  error,  and  the  plaintiffs  bring 
the  case  here  on  appeal. 

At  the  trial  of  the  case  below  certain  facts 
were  agreed  to,  to  wit:  That  Mack  McNally 
died  June  7,  1899,  and  that  at  the  time  of  his 
death  he  had  made  no  selection,  nor  had  he 
received  a  certlflcate  of  allotment  for  any 
land  in  the  Creek  Nation.  Plaintiffs  in  error 
introduced  in  evidence  a  part  of  the  records 
of  the  Dawes  Commission,  which  was,  first, 
an  exhibit  designated  as  "an  original  memo- 
randum of  selection."  This  was  dated  Oc- 
tober 20,  1902.  They  then  introduced  the 
"original  certificate  of  allotment,"  which  waa, 
dated  October  20,  1902.  "* 

[1]  The  facts  in  the  case  up  to  this  point 
are  identical  with  the  facts  in  the  case  of 
Brady  v.  Slzemore,  33  Okl.  169,  124  Pac.  615, 
which  case  was  affirmed  by  the  United  States 
Supreme  Court  in  the  case  of  Slzemore  t. 
-Brady,  235  U.  S.  441,  35  Sup.  Ct.  135,  59  L. 
E)d.  808.  In  the  case  of  Brady  v.  Slzemore 
this  court  stated  as  follows: 

"Where  a  duly  enrolled  citizen  of  the  Creek 
Nation  died  on  March  1,  1901,  before  receiving 
Mb  allotment  or  a  certificate  of  selection  there- 
for, held,  that  he  died  seised  of  no  estate  of  in- 
heritance therein. 

"Where  a  duly  enrolled  citizen  of  the  Creek 
Nation  died  on  March  1,  1901,  before  receiving 
his  allotment,  for  which  on  August  23,  1902, 
certificate  of  selection  issued  to  his  heirs,  held, 
that  chapter  4©  of  Mansf.  Dig.  of  Ark.  (Ind.  T. 
Ann.  St.  1899,  §|  1820-1843)  governs  the  devo- 
lution of  the  allotment,  as  provided  by  the  In- 
dian Appropriation  Act  of  May  27,  1902  (32 
Stat  258,  c.  888),  and  section  6  of  an  act  of 
Congress  approved  June  30,  1902,  ratified  July 
26,  1902  (32  Stat  500,  c.  1323),  known  as  the 
Creek  Supplemental  Agreement  to  be  applied 
as  if  deceased  had  received  title  to  his  allot- 
ment and  died  seised  thereof." 

The  court,  in  the  case  of  Brady  v.  Size- 
more,  speaking  through  Justice  Turner,  stat- 
ed as  follows: 

"Grayson  died  seised  of  no  inheritable  estate 
or  vested  right  in  said  allotment,  and  therefore 
had  no  allotment  upon  which  said  section  28 
could  operate,  but  for  the  further  fact,  not  ap- 
pearing in  the  Sanders  Case,  that  such  was  true 
until  August  23,  1902,  which  was  after  ratifica- 
tion of  the  Supplemental  Agreement  when  his 
allotment  was  selected  and  certificate  of  selec- 
tion therefor,  on  said  date,  issued  to  his  heirs. 
Then,  and  not  until  then,  did  any  law  of  de- 
scent and  distribution  take  hold  of  the  then 
created  res  and  determine  its  devolution." 

And  the  court  further  stated  as  follows: 

"Which  said  chapter  49,  being  the  law  of  de- 
scent and  distribution  in  force  at  the  date  of 
the  allottee's  certificate,  we  hold  to  be  the  gov- 
erning statute  here." 

The  Supreme  Court  of  the  United  States, 
passing  upon  the  question,  stated  as  follows: 


"The  devolution  of  an  allotment  on  behalf  of 
a  deceased  Creek  citizen,  which  was  not  selected 
nor  made  until  after  the  Supplemental  Creek 
Agreement  of  June  SO,  1002  (32  Stat  600,  c. 
1323),  went  into  effect  is  governed  by  the  Ar- 
kansas laws  of  descent  and  distribution,  which, 
by  section  6  of  that  act,  and  by  the  act  of  May 
27,  1902  (32  Stat  258,  c.'888),  were  substituted 
for  the  Creek  tribal  laws  of  descent  and  dis- 
tribution recognized  by  a  provision  of  the  Orig- 
inal Creek  Agreement  of  March  1,  1001  (31  Stat 
861,  e.  676,  i  28),  which  the  later  acts  repeal." 

The  case  of  Scott  v.  Jacobs,  40  Okl.  522, 
140  Pac.  148,  the  court  stated  as  follows: 

"And  as  no  res  existed  for  the  law  to  take 
hold  of  until  November  18,  1901,  the  date  of 
her  certificate  of  allotment" 

[2]  In  the  case  of  McDonald  v.  Ralston,  166 
Pac.  406,  the  court  stated  as  follows: 

"If  a  Greek  citizen  dies  before  receiving  his 
allotment  at  the  time  of  his  death  he  is  not 
seised  of  an  inheritable  estate'  in  lands  after- 
wards allotted  to  him  or  to  his  heirs,  and  the 
descent  of  such  allotment  is  cast  at  the  time 
the  certificate  of  allotment  is  issued,  and  the 
law  in  effect  at  that  particular  time  governs 
in  the  devolution  of  said  allotted  lands." 

In  the  case  of  Jesse  v.  Chapman,  173  Pac. 
1044,  the  court  stated  as  follows: 

"The  law  in  ibrce  at  the  date  of  the  allot- 
ment controls  as  to  whm  the  title  Tests  in-  the 
heirs." 

In  the  case  of  McKee  v.  Henry,  201  Fed. 
74,  119  C.  C.  A.  412,  the  court  stated  as  fol- 
lows: 

"No  law  or  agreement  to  divide  the  lands  in 
severalty  had  any  effect  to  create  such  a  title 
until  the  lands  were  actually  allotted." 

[3]  In  support  of  the  theory  of  the  defend- 
ants In  error,  they  Introduced  certain  evi- 
dence over'  the  objection  of  plaintiffs  in 
error,  an  exhibit  which  was  certified  to  as  a 
part  of  the  allotment  record  of  Mack  McNal- 
ly which  Is  as  follows:  "61.  Department  of 
Interior,  Commission  to  Five  Civilized 
Tribes."  Then  appears  a  map  of  a  congres- 
sional township  in  which  the  land  in  question 
is  identified  by  a  mark  surrounding  the  same 
and  on  the  face  of  this  plat  appears  the  fol- 
lowing: "Reserved  March  16,  1901,  pending 
ratification  of  Creek  Agrrcemcnt."  On  the 
bottom  of  the  plat  are  these  words:  "Mack 
McNally,  deceased."  This  exhibit  was  cer- 
tified to  by  the  Superintendent  of  the  Five 
Civilized  Tribes  as  a  true  and  correct  copy 
of  reservation  plat  and  memorandom  slip  on 
file  in  the  allotment  record  of  Mack  McNally. 

Defendants  In  error  then  produced  a  wit- 
ness, Mr.  Hastaln,  who  testified  in  substance 
that  beginning  April,  1899,  and  for  three 
years,  he  was  clerk  of  the  Dawes  Commia- 
sion,  and  testified  as  follows: 

"Q.  Mr.  Hastain,  I  will  ask  you  if  it  was  eua- 
tomary,  if  in  fact  it  was  done,  to  list  the  names 
of  deceased  persons  after  Mardk   1,  1901,   to 
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be  enrolled  tiiat  wem  leprewnted  or  parported 
to  be  living  on  April  1, 1889?    A.  We  did. 

"Q.  At  the  same  time,  was  it  permitted  and 
allowed  by  the  offlcials  in  the  Dawes  Commis- 
sion  the  heirs  or  the  personal  representatives  of 
the  deceased  to  make  a  selection  of  land  for 
the  allotment  of  the  deceased?    A.  It  was. 

"Q.  And  was  that  land  so  selected  reserved? 
A.  It  was,  where  requested. 

"Q.  Now,  reserved  for  what?  A.  It  was 
reserved  for  him  as  an  allotment. 

"Q.  Mr.  Eastain,  I  want  to  exhibit  to  you 
defendants'  Exhibit  No.  1,  and  ask  if  that  was 
the  method  of  procednre  for  selecting  and  re- 
serving land  for  a  deceased  person  prior  to  the 
adoption  or  ratification  of  the  Original  Agree- 
mott?    A.  It  was." 

Be  then  testified  that  the  exhibit  disclosed 
that  on  the  16th  day  of  March,  1001,  some 
one  had  appeared  at  the  office  and  the  Com- 
missioner made  the  record  as  set  forth.  In 
testU^g  in  regard  to  the  exhibits  introduc- 
ed by  the  plalntUt  in  error,  which  were  the 
"original  memorandnm  of  selection"  and  the 
certificate  of  allotment,  be  stated  those  ex- 
hibits were  based  upon  an  application  having 
been  made  for  an  allotment.  He  also  testi- 
fied that,  where  an  application  was  made  pri- 
or to  May  25,  1901  and  was  not  Inoxislstent 
with  the  Original  Creek  Agreement,  thereaft- 
er they  proceeded  to  allot  the  same  as  If 
filed  on  afterwards.  And  it  Is  upon  this  evi- 
dence that  the  defendants  in  error  rested 
their  case,  and  to  take  this  allotment  out  of 
the  category  of  allotments  controlled  by  the 
decision  of  Brady  v.  Sisemore. 

The  defendants  In  error  In  support  of  tbelr 
case,  cite  Woodward  ▼.  De  Oraffenried,  238 
U  S.  2ai,  35  Sup.  Ct  76^  59  L.  Ed.  1310,  and 
quote  from  the  opinion  the  following  lan- 
guage: 

"We  construe"  section  6  "to  mean  that  allot- 
ments theretofore  made,  if  not  inconsistent  with 
the  provisions  of  the  Agreement,  were  to  be 
treated  the  same  as  if  made  after  the  ratifica- 
tion of  the  Agreement;  and  this  includes  the 
designation  of  the  beneficiaries  in  case  of  the 
death  of  the  aUottee." 

The  court  further  stated: 

"That  which  had  been  tentative  and  provi- 
sional then  became,  by  force  of  the  provisions  of 
the  Agreement,  final  and  conclusive.  The  re- 
sult was  to  vest  a  complete  equitable  title  in 
her  'heirs,'  to  be  determined  according  to  the 
Creek  laws  of  descent  and  distribution." 

But  counsel  have  overlooked  the  fact  that 
In  the  case  of  Woodward  v.  De  Graffenried 
tbe  court  stated  that  It  was  agreed  that  Ag- 
nes Hawes  was  a  citizen  of  the  Creek  Nation ; 
that  she  died  June  29,  1900,  having  previous- 
ly made  selection  of  tbe  tract  In  question  as 
her  allotment  of  land  in  that  Nation  before 
tbe  Commission  of  the  Five  Civilised  Tribes, 
and  received  from  the  Commission  a  certifi- 
cate of  allotment  therefor.    The  court  held 


that,  she  baring  made  her  selection  and  re- 
ceived her  certificate  of  allotment  prior  to 
her  death,  as  provided  In  section  11  of  the 
Curtis  Act,  said  allotment  came  within  that 
category  of  allotments  designated  In  section 
6  of  the  Original  Creek  Agreement  It  Mack 
McNally  had  made  a  selection  and  received 
his  allotment  certificate  prior  to  his  death, 
this  would  be  a  parallel  case;  but  such  are 
not  the  facts. 

Counsel  then  cite  the  case  of  Hooks  t.  Een- 
nard,  28  Okl.  457,  114  Pac.  744,  and  they 
quote  the  following  language  from  that  opin- 
ion: 

"That  the  selection  of  and  the  filing  upon  an 
allotment  of  land  was  the  inception  and  be- 
ginning of  the  title  of  tbe  allottee  or  his  heirs, 
and  that,  when  the  patent,  which  is  only  the 
evidence  of  title,  is  issued,  it  relates  back  to  the 
inception  of  the  title." 

This  quotation  of  tbe  court  is  taken  from 
the  «i8e  of  De  Graffenreld  v.  Iowa  Land  & 
Trust  Co.,  20  Okl.  687,  96  Pac.  624 ;  Godfrey 
▼.  Iowa  Land  &  Trust  Co.,  21  Okl.  293,  95 
Pac.  792 :  Irving  v.  Diamond,  23  Okl.  325, 100 
Pac.  557.  But,  looking  to  the  case  of  De 
Graffenreld  v.  Iowa  Land  &  Trust  Co.,  It 
will  be  found  that  the  allottee  on  April  22, 
1899,  selected  her  allotment,  and  received  a 
certificate  of  allotment,  and  died  June  7, 
1902,  which  was  after  the  passage  of  the 
Original  Creek  Agreement  and  prior  to  the 
time  the  Supplemental  Creek  Agreement  be- 
came effective;  so  In  that  case  the  allottee 
had  made  her  selection  of  allotment  and  re- 
ceived a  certificate  as  provided  in  the  Curtis 
Act  (Act  June  28,  1S9S,  c.  617,  30  SUt.  495). 
But,  looking  to  the  facts  in  the  case  of  Hooks 
V.  Kennard,  supra,  the  court  stated  the  facts 
as  follows: 

"The  lands  •  •  •  were  set  apart  and  al- 
lotted in  the  names  of  the  deceased  Creek  citi- 
seng  prior  to  the  approval  and  ratification  of 
the  Supplemental  Agreement  made  with  the 
Creek  Nation." 

The  court  further  stated  that  the  allot- 
ments were  made  under  section  28,  Original 
Creek  A^eement;  so  the  facts  in  that  case 
are  different  from  the  facts  in  the  case  at 
bar,  and  do  not  support  the  contention  made 
by  defendants  in  error.  Defendants  in  error 
then  cite  the  case  of  Bamett  v.  Way,  20  Okl. 
780,  119  Pac.  418 ;  but  the  facts  in  that  case 
disclose  that  the  allottee  had  been  allotted 
the  land  in  question  under  section  11  of  the 
Curtis  .Act,  and  had  received  the  certificate 
of  allotment  therefor,  and  died  prior  to  the 
ratification  of  the  Original  Creek  Agreement. 
The  court  held  that  the  allotment  was  there- 
after ratified  by  section  6  of  the  Original 
Creek  Agreement 

A  similar  question,  presented  by  defend- 
ants in  error,  we  do  not  believe  has  been 
passed  upon  by  this  court  Tbe  court  had  la 
numerous   cases   stated  ithat  the  title  was 
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vested  at  tbe  date  said  allotmentB  were  seg- 
regated and  allotted.  We  know  of  no  case 
where  the  lands  were  allotted  under  section 
11  of  the  Curtis  Act,  or  under  section  28  of 
the  Original  Creek  Agreement  'where  the 
court  has  ever  held  that  the  title  vested  as 
of  the  date  of  the  application  made  for  the 
allotment,  and  counsel  have  not  cited  us  any 
case ;  but  the  cases  all  state  that  title  vests 
at  the  time  of  the  selection  and  allotment. 
The  court  has  used  the  term  "selection,"  and 
that  the  "allotment  was  segregated";  still 
there  is  no  case  where  they  ever  held  the 
descent  was  cast  prior  to  date  of  the  certifi- 
cate of  allotment,  and  a  reading  of  all  the 
opinions  dlsdose  that  is  the  date  the  lands 
are  referred  to  as  being  allotted. 

In  the  case  at  bar,  the  plaintiffs  introduce 
ed  In  evidence  what  purported  to  be  the 
"original  memorandum  of  selection,"  signed 
by  the  chairman  of  the  Dawes  Commission, 
and  the  original  certificate  of  allotment,  and 
they  contend  that  this  is  the  date  when  the 
land  was  allotted.  To  overcome  this,  the  de- 
fendants Ip  error  Introduce  the  unsigned  plat, 
with  the  words  indorsed  upon  the  case,  "Re- 
served March  16,  1901  pending  ratification  of 
Creek  Agreement."  Kow,  If  this  is  to  over- 
come the  instruments  which  are  designated 
as  the  "original  memorandum  of  selection" 
and  tlie  "certificate  of  allotment,"  there 
should  be  some  authority  for  such  a  record 
to  be  made.  No  authority  existed  under  sec- 
tion 11  of  the' Curtis  Act,  for  making  sudi  a 
reservation,  or  such  a  record;  then  if  there 
was  no  authority  for  such  a  record,  or  such 
a  procedure,  certainly  no  vested  right  ac- 
crued thereby.  While  It  is  true,  the  witness 
Hastaln  testified,  that  the  Dawes  Commission 
permitted  this  practice,  but  a  practice  per- 
mitted without  authority,  and  done  at  a  time 
that  the  heirs  were  not  entitled  to  an  allot- 
ment of  land,  and' no  provision  made  for  al- 
lotting land  to  the  deceased  or  his  heirs. 

That  this  memorandum  slip  or  reservation 
plat  was  not  considered  as  a  selection  must 
be  self-evident,  for  the  reason  that  thereaft- 
er the  Dawes  Commission  signed  what  pur- 
ported to  be  the  "original  memorandum  of 
selection,"  and  that  Is  dated  October  20,  1902. 
and  on  the  same  day  Issued  the  certificate  of 
allotment,  and  until  that  was  done  no  one  ac- 
quired even  the  right  of  possession  to  this 
allotment,  much  less  a  vested  interest  in  and 
to  this  allotment  It  therefore  follows  the 
land  in  question  was  not  lawfully  segregat- 
ed or  allotted  until  October  20,  1902,  and 
the  law  in  force  at  that  time  will  control. 

It  therefore  follows  that  descent  was  cast 
on  said  date,  to  wit,  October  20,  1902,  the 
date  of  the  "original  memorandum  of  selec- 
tion," and  the  date  of  the  "certificate  of  al- 
lotment," and  under  the  agreed  statement  of 
facts  plalntifCs  in  error  would  inherit  said 
allotment. 


For  the  reasons  stated,  the  Judgment  !■ 
reversed  and  remanded. 

OWEN,  0.  J.,  and  SHABP,  KANB,  HARBI- 
SON, Pi;rCHFOBD,  and  JOHNSON,  JJ„ 
concqr. 


McLAUGHUN  et  aL  v.  NBTTLBl^N  et  aL 
(No.  8767.) 

(Supreme  Court  of  Oklahoma.    Jan.  22,  1918, 
On  Modon  for  Rehearing,  April  1,  1919.) 

(SyUahut  by  the  Oo«rt.) 

1.  JuDOUBNT  4=»162(4)  —  Default  —  YA' 
CATION  —  Unavoidablk  Oasuaity  —  Bvi- 

nENOE. 

Where  a  petition  is  filed  pursuant  to  sec* 
tion  6267,  Rev.  Laws  1910,  to  vacate  judgment 
on  ground  of  unavoidable  casualty  preventmg 
defendants  from  defending,  which  was  occasion- 
ed by  counsel  for  the  said  defendants,  in  their 
absence  and  without  cause  and  without  notice^ 
withdrawing  from  said  cause,  and  this  court 
having  examined  such  petition,  and  held  that 
the  same  stated  facts  sufficient  to  entitle  defend- 
ants to  relief  prayed  for,  and  now  the  evidence 
being  examined  which  had  been  offered  upon 
the  Issues  presented  by  such  i>etition,  and '  the 
weight  thereof  found  to  support  said  petition,  it 
is  ordered  that  said  judgment  be  set  aside  and 
cause  heard  upon  its  merits. 

(Additional  SyttaUu  hy  B^torial  Staff.) 

2.  Afpkat,  and  Ebbob   ^=s>1009(l)— Review- 
Weight  OF  Evidence— Equitt  Case. 

In  a  proceeding  under  Rev.  Laws  1910,  f 
SSffJ,  to  vacate  a  default  judgment  for  unavoid- 
able casualty  preventing  a  defense,  being  an 
equitable  case,  it  is  within  the  province  of  the 
Supreme  Court,  from  the  facts  and  drcumstano 
es  introduced,  to  determine  the  weight  thereof, 

3.  ATTOBNKT   AMD   CUKNT    «s»76(l)   —  COK- 
D170T  or  LCOAL  PBOCEEDnfaS  —  ABAKDOir- 

UBNT  or  Emplotmbnt— Notice. 
An  attorney,  who  has  been  employed  to  con- 
duct legal  proceedings,  undertakes  to  conduct 
them  to  their  determination,  and  cannot  aban- 
don the  services  of  his  client  without  cause  and 
upon  reasonable  notice. 

,Gommissioners'   Opinion,   Division  No.   2. 
Error  from  District  Court,  Kiowa  County; 
Frank  Mathews,  Judge. 

Proceeding  by  Churles  McLaughlin  and 
another  against  Arthur  B.  Nettleton  and  W. 
D.  Hemdon  to  vacate  a  default  judgment 
foreclosing  a  mortgage.  Judgment  for  de- 
fendants, dismissing  the  petition,  motion  for 
new  trial  overruled,  and  plaintiffs  bring  error. 
Reversed  and  remanded,  with  directions  to 
set  aside  an  order  of  the  district  court  ap- 
proving and  confirming  a  sale  of  the  lands  in- 
volved to  defendant  Hemdon. 

See,  also,  47  OkL  407,  148  Paa  987. 
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B.  H.  Towne,  and  Ledbetter,  Stnart  &  BeU,  [ 
of  Oklahoma  City,  for  plalotlfls  in  error. 

John  T.  Hays,  of  Hobart,  for  defendants 
In  error. 

WEST,  C.  This  Is  a  proceeding  Instituted 
by  plaintiffs  In  error,  who  will  herrfnafter 
be  called  plaintiffs,  against  defendants  in 
error,  who  will  hereinafter  be  called  defend- 
ants, to  set  aside  a  Jndgment  entered  against 
plaintiffs  by  default  In  the  district  court  of 
Kiowa  county  on  the  8th  day  of  February, 
1912,  for  the  sum  of  $650,  attorney's  fees,  and 
costs,  and  to  foreclose  mortgage  on  the  north- 
west quarter  of  section  8,  township  2  north, 
range  17  west,  and  located  in  said  county. 

It  appears  that  on  the  2d  day  of  November, 
1905,  there  was  filed  in  the  district  court  of 
Kiowa  county,  by  defendant  Arthur  Nettle- 
ton,  a  suit  against  plaintiffs  aslclng  for  Judg- 
ment of  $650,  Interest,  and  attorney's  fees, 
with  foreclosure  of  mortgage  and  vendor's 
lien  securing  said  sums  on  said  land  men- 
tioned above;  and  on  May  21,  1907,  Judgment 
was  entered  by  default  against  plaintiffs  for 
said  sums  as  prayed,  with  foreclosure  of 
mortgage.  On  May  31,  1907,  plaintiffs  filed 
motion  to  set  aside  and  vacate  said  Judgment. 
On  November  13,  1907,  plaintiff  Chas.  Mc- 
LAUghlln  filed  petition  to  set  aside  said  Judg- 
ment of  May  21,  1907,  and  the  defendant 
Nettleton  filed  a  general  demurrer,  and  on 
January  18,  1908,  Judgment  was  rendered  by 
the  conrt  sustaining  said  demurrer.  Said 
cause  was  appealed  and  on  December  14, 
1909,  this  action  of  the  court  on  the  demurrer 
was  reversed,  with  instructions  to  the  district 
conrt  to  vacate  said  Judgment,  and  on  May 
3,  1910,  Chas.  McLaughlin  filed  in  said  court 
his  separate  answer,  duly  verified.  Novem- 
ber 25,  1911,  defendant  Nettleton  filed  reply 
to  the  separate  answers  of  defendants.  On 
December  28, 1911,  an  order  was  made  setting 
said  cause  for  trial  on  February  5, 1912,  and 
February  8,  1912,  the  following  entry  was 
made  by  the  conrt: 

"Now,  at  this  time,  February  8,  1912,  this  j 
case  is  called.  Judge  L.  M.  Keys  comes  now  { 
and  withdraws  from  the  case  as  attorney,  i 
Plaintiff  is  present  in  court  and  by  counsel,  and 
defendant  not  appearing  and  adjudged  in  de- 1 
fault,  and  the  court,  advised  in  the  premises,  ! 
grants  judgment  as  per  Journal  entry." 

Which    Judgment    was    duly    entered    fori 
sums  sued  for  and  foreclosure  of  mortgage.  | 
On  August  14,  1912,  order  of  sale  was  Issued, 
and  on  September  16,  1912,  the  land  In  ques- 
tion was  sold  to  defendant  W.  L.  Herndon 
for  $1,500.    On  October  7, 1912,  special  Judge  | 
was  elected,  and  on  said  date  said  Judge  pro 
tem.  entered  order  approving  and  confirming 
said  sale.    On  January  2,  1913,  writ  of  assist- 
ance was  Issued,  and  nnder  said  process  W. ' 
I>.  Herndon  was  placed  in  possession  of  said ' 
real  estate.  | 

(1, 21  On  January  23, 1913,  Chas.  McLaugh- 1 
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lln  filed  his  verified  petition  to  set  aside 
said  Judgment  rendered  on  February  8,  1912, 
to  which  petition,  a  demurrer  was  filed  and 
sustained,  and  on  May  11,  1915,  said  Judg- 
ment sustaining  said  demurrer  was  by  this 
court  reversed.  See  47  Okl.  407, 148  Pac.  987. 
The  second  tmragraidi  of  the  syllabus  re- 
versing said  Judgment  is  as  follows: 

"A  petition  to  vacate  a  judgment  by  the  court 
rendering  the  same,  filed  pursuant  to  section 
5267,  Bev.  Laws  1910,  after  setting  forth  a 
defense  to  the  action  wherein  the  judgment  was 
rendered,  alleged  in  substance  that  the  plaintiffs 
bad  employed  counsel  to  represent  them  in  the 
former  case;  that,  in  pursuance  of  said  em- 
ployment, said  counsel  entered  his  name  as  at- 
torney of  record  for  said  plaintiffs,  and  acted 
as  such  attorney  until  th^  issues  had  been  made 
up;  that  on  several  occasions  after  the  issues 
had  been  joined,  and  prior  to  the  rendition  of 
the  judgment  and  decree  rendered  against  them, 
said  plaintiffs  appeared  with  their  said  counsel 
ready  for  trial,  but  for  one  reason  or  another 
said  cause  was  continued  from  term  to  term: 
that  finally  said  cause  was  set  for  trial  on  a 
day  certain  of  a  subsequent  term  of  said  court, 
of  which  action  said  plaintiffs  had  no  notice; 
that,  upon  said  cause  being  called  for  trial,  said 
counsel  for  said  defendants,  in  their  absence 
and  without  cause,  and  without  notifying  his 
said  clients  of  his  intention  so  to  do,  or  that 
their  case  had  been  set  for  trial  at  said  term  or 
on  said  day,  arose  in  open  court  and  announced 
that  he  withdrew  from  said  cause  as  counsel 
for  said  defendants ;  -whereupon  the  court,  al- 
though said  cause  was  at  issue  upon  questions  of 
fact  decisive  flf  the  merits  of  said  cause,  ren- 
dered judgment  and  decreo  of  foreclosure  against 
said  defendants.  Held,  that  said  petition  stat- 
ed facts  sufficient  to  entitle  the  plaintiffs  to  the 
relief  prayed  for,  npon  the  ground  of  unavoidabW 
casualty  preventing  the  plaintiffs  from  defend 
Ing." 

Cause  was  remanded,  answer  filed,  and 
same  was  tried  to  the  court  without  a  Jury, 
and  on  May  22,  1916,  Judgment  was  entered 
by  said  court,  finding  the  issues,  upon  said 
petition  to  set  aside  the  Judgment  of  Feb- 
ruary 8,  1912,  In  favor  of  the  defendants 
Arthur  E.  Nettleton  and  W.  L.  Herndon,  and 
said  petition  was  dismissed.  Motion  for  new 
trial  was  filed  and  overruled,  and  plaintiffs 
have  perfected  their  appeal.  To  review  this 
last-named  action  of  the  conrt  below,  plain- 
tiffs prosecute  their  appeal  on  eight  assign- 
ments of  error ;  the  first  of  which  is  as  fol- 
lows: 

The  trial  court  erred  in  finding  the  issues  un- 
der the  petition  of  plaintiffs  in  error  in  favor  of 
said  defendants  and  against  said  plaintiffs  in 
error. 

And  this  assignment  of  error  In  effect  cov- 
ers the  entire  ground  of  errors  assigned  by 
plaintiffs.  The  evidence  tended  to  show  that, 
after  the  case  was  first  remanded  for  new 
trial,  Judge  Jas.  B.  Tolbert,  who  was  the  elect- 
ed presiding  Judge  of  said  district  court,  bad 
been  of  counsel  for  one  of  the  plaintiffs  and 
was  disqualified  to  try  said  cause;  that  de- 
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fendants  had  been  present  at  some  three  or 
four  different  terms  of  court  without  being 
able  to  get  trial,  and  were  advised  that  it 
would  be  necessary  to  have  some  other  Judge 
assigned  to  hear  said  iiause.  During  the  prog* 
ress  of  the  litigation  several  attorneys  had 
represented  the  defendant,  and  at  the  time 
the  judgment  was  entered,  which  Is  com- 
plained of,  the  defendants  were  being  repre- 
sented by  Judge  !<.  M.  Keys,  of  Hobart,  as 
local  counsel,  and  other  nonresident  counsel ; 
that  after  said  cause  was  set  In  December, 
1911,  the  clerk  notified  Judge  Keys,  and 
Judge  Keys  instructed  his  son,  Leon  Keys, 
who  was  his  law  clerk,  to  notify  the  defend- 
ants of  the  setting  of  the  case,  and  Leon 
Keys  testified  that  he  did  notify  defendants 
but  failed  to  hear  from  them;  that  Geo.  P. 
Glaze,  of  Oklahoma  City,  one  of  the  nonresi- 
dent attorneys  for  defendants,  in  December 
bad  written  to  the  clerk  to  find  out  the  status 
of  the  case,  but  had  failed  to  hear  from  the 
clerk. 

Defendants  both  testified  that  they  had  no 
notice  that  the  said  cause  had  been  set  for 
trial,  and  that  the  first  knowledge  that  they 
had  that  judgment  had  been  entered  against 
them  was  when  the  sheriff  under  writ  of  as- 
sistance had  dispossessed  their  tenant  and 
placed  the  purchaser,  in  possession  of  the 
premises.  They  testified,  however,  that  they 
had  not  written  their  attorneys  to  find  out 
what  was  being  done  with  their  case  during 
the  year  1911,  but  they  had  been  present  at 
the  May,  1911,  term  of  the  court  of  said 
county.  The  evidence  adduced  upon  the  Is- 
sues involved  upon  petition  to  vacate  the 
judgment  in  contr'oversy  presents  in  some  re- 
spects an  unusual  situation.  There  is  but 
little  dispute  in  the  evidence.  This  being  an 
equity  case,  It  Is  within  the  province  of  this 
court  to  weigh  all  the  evidence,  and  from  the 
facts  and  circumstances  Introduced  to  de- 
termine the  weight  of  the  same. 

The  undisputed  evidence  shows  that  the 
regular  trial  Judge,  having  instituted  the 
original  suit,  was  disqualified  from  trying 
this  cause;  otherwise,  we  might  say  that 
the  defendants"  were  charged  with  notice  of 
the  time  fixed  by  statute  for  the  holding  of 
district  court  in  Kiowa  county,  and  It  was 
incumbent  upon  them  to  be  present  at  each 
terra  or  ascertain  whether  or  not  their  cause 
would  be  for  trial,  and  ordinarily  the  pre- 
sumption would  be  that  the  cause  was  set 
and  would  probably  be  heard  at  each  regular 
term  of  the  court;  but  inasmuch  as  the 
regular  Judge  was  disqualified,  and  the  fact 
that  defendants  had  been  present  a  number 
of  times  at  the  regular  terms  of  court  and 
were  advised  that  It  would  be  necessary  to 
have  a  Judge  from  some  other  district  as- 
signed to  hear  this  cause,  we  cannot  say  that 
any  such  presumption  arises. 

The  evidence  further  shows  that  one  of  the 
reasons  for  employing  local  counsel  was  that 


snch  counsel  could  keep  advised'  as  to  the 
progress  of  said  cause  and  be  able  to  notify 
other  nonresident  counsel  and  the  defend- 
ants of  each  step  taken  in  said  proceeding. 
Judge  Keys  testified  that  he  instructed  his 
son  Leon  to  notify  the  defendants  of  the  set- 
ting of  this  cause,  and  his  son  testified  that 
he  had  written  the  defendants,  but  had  failed 
to  hear  from  them.  Plaintiffs  each  testified 
that  they  did  not  receive  any  notice.  How- 
ever, the  evidence  shows  that  Judge  Keys  did 
not  advise  the  defendants  of  his  withdrawal 
from  the  cause,  or  that  Judgment  had  been 
entered  against  them.  This,  we  think,  under 
the  circumstances  and  under  the  terms  of 
his  employment,  he  was  bound  to  do,  and  that 
the  defendants  had  the  right  to  rely  upon  him 
to  keep  them  advised  as  to  the  progress  of 
said  suit.  The  only  negligence  that  could  be 
Imputed  to  the  defendants,  if  the  same  was 
negligence,  under  the  circumstances,  was  the 
fact  that  they  did  not  write  to  their  local 
counsel,  Inquiring  as  to  the  status  of  the 
cause;  but  inasmuch  as  this  case  could  only 
be  heard,  as  defendants  were  advised,  by 
some  other  Judge  being  assigned  to  hear 
same,  we  think  they  had  a  right  to  rely  upon 
the  local  counsel  to  advise  them  as  to  when 
the  cause  was  set  for  trial  and  to  be  heard 
by  a  judge  from  another  district  being  as- 
signed for  that  purpose,  and  It  would  not  be 
Incumbent  upon  them  to  constantly  remind 
their  counsel  that  they  desired  information 
relative  to  the  progress  of  this  proceeding. 

Defendant  Charles  McLaughlin,  who  seems 
to  be  the  real  party  in  interest,  was,  and  had 
at  all  times  since  the  inception  of  this  litiga- 
tion been,  residing  at  Wichita,  Kan.,  and  tes- 
tified that  he  did  not  have  any  notice  of  the 
setting  of  said  cause,  and  no  one  testified  that 
he  had  been  advised  that  Ju'dgment  had  been 
rendered  against  him.  It  appears  that  once 
before,  when  the  premises  in  controversy  had 
been  levied  upon  by  process  out  of  the  dis- 
trict court,  and  appraised,  that  the  appraisers 
fijKd  the  value  of  this  property  at  $3,000.  If 
plaintiff's  local  coimsel  had  advised  them  of 
the  rendition  of  this  Judgment,  they  would 
have  at  least  been  able  to  have  partially  pro- 
tected themselves  against  the  effect  thereof. 

Justice  Kane,  in  the  appeal  by  plaintiffs 
from  the  action  of  the  district  court  in  sus- 
taining a  general  demurrer  to  the  petition 
filed  in  this  cause,  used  the  following  lan- 
guage: 

"Whilst  the  extreme  limit  in  defending  a  cli- 
ent's interest,  advocated  by  Lord  Brougham  and 
Rufus  Choate,  has  not  met  with  the  universal 
approbation  of  the  American  and  .English  bars, 
yet  it  is  conceded  that  the  relation  of  an  attor- 
ney to  his  client  is  one  of  great  trust  and  con- 
fidence, calling  for  the  highest  degree  of  good 
faith.  Upon  undertaking  to  conduct  a  cause 
for  a  client,  an  attorney  impliedly  stipulated  to 
carry  it  to  its  termination,  and  is  not  at  liber- 
ty to  abandon  it  without  cause  or  reasonable 
notice." 
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No  notice  was  given  tbese  plaintiffs  that 
the  attorney  had  abandoned  their  caase,  or 
Intended  so  to  do ;  neither  were  they  advised 
by  hlni  of  the  rendition  of  the  Judgment 
ttgainst  them.  This,  we  thlnlc,  was  Incumbent 
upon  their  local  counsel  to  do. 

[3]  The  unquestionable  weight  of  authority 
is  that,  when  an  attorney  has  been  employed 
to  conduct  legal  proceedings,  he  undertakes 
to  conduct  them  to  their  determination,  and 
cannot  abandon  the  services  of  his  clients 
without  cause  and  upon  reasonable  notice. 
The  evidence  in  this  case  shows  that  there 
was  no  notice  given  plaintiffs  that  their  local 
counsel  intended  to  abandon  the  cause,  or 
terminate  his  services,  or  that  he  had  done 
so,  and  while  we  are  loath  to  disturb  this 
verdict,  on  account  of  the  fact  that  this  is 
the  second  proceeding  of  this  kind  in  this 
cause,  nevertheless  we  are  constrained  to 
believe  that,  if  this  judgment  should  stand. 
It  would  have  the  effect  of  denying  litigants 
their  day  in  court  and  arouse  an  unjust  re- 
sentment against  the  approved  procedure  in 
our  tribunals  of  justice.  It  is  the  policy  of 
the  law  and  courts  of  Oklahoma  to  allow 
each  litigant  the  right  to  be  heard  upon  the 
merits  of  his  cause,  free  from  technical  pit- 
falls. 

After  a  careful  consideration  of  all  the  evl- 
'dence,  we  are  of  the  opinion  that  the  peti- 
tion to  set  aside  the  judgment  entered  on 
February  8,  1912,  should  be  sustained,  and 
said  judgment,  set  aside  and  cause  heard 
upon  its  merits;  and  It  is  so  ordered. 

PBR  CURIAM.    Adopted  in  whole. 

PER  CURIAM.  Motion  for  rehearing  and 
to  modify  sustained,  and  opinion  modified, 
per  attached  order: 

And  now,  on  this  day,  it  Is  ordered  by  the 
court  that  the  motion  for  specific  directions 
be  and  the  same  is  hereby  sustained,  and  the 
former  order  heretofore  entered  herein  re- 
versing the  above  cause  is  modified,  and  re- 
manded to  the  trial  court,  with  directions  to 
set  aside  the  order  of  the  district  court  of 
Kiowa  county  heretofore  made  on  October 
7  1912,  appro\'lng  and  confirming  a  sale  of 
the  lands  Involved  to  W.  L.  Herndon. 


CONQUEROR  TRUST  CO.  v.  BATLBSS 
DRUG  CO.  (No.  87ei.) 

(Supreme  Court  of  Oklahoma.     July  1,  1919. 
Rebeariog  Denied  Sept.  9.  1919.) 

(SyllahuM  hv  the  Court.) 
1.  BnxB  AND  Notes  «=»365(1)— Bona  Fidk 

PDBCHASEB— TlTLK. 

The  purcliaser  of  a  negotiable  note  before 
its  maturity,  in  due  course  of  basiness,  in  good 
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faith,  without  notice  of  imperfections  or  de- 
fects, takes  the  same  freed  of  the  outstanding 
equities  and  defenses  that  might  have  been  as- 
serted against  the  original  payee  by  tbe  maker. 

2.  Bills  and  Notes  9=3870  — Action  bt 
Bona  Fide  Pubchasbb— Evidence. 
In  an  action  upon  four  negotiable  promis- 
sory notes  by  a  holder  in  due  course,  the  maker 
of  the  notes  was  permitted  by  the  court  to  offer 
in  evidence  the  terms  and  conditions  of  the 
contract  between  the  maker  and  the  payee,  and 
that  the  payee  had  violated  the  contract  and 
that  the  consideration  of  the  notes  bad  failed 
after  their  negotiations.  Held,  that  such  evi- 
dence was  improperly  admitted,  and  constituted 
no  defense  to  the  action,  in  the  absence  of  any 
showing  that  the  holder  in  due  course  had  no- 
tice of  such  contract,  and  of  the  failure  of  the 
consideration,  at  or  before  the  time  the  notes 
were  so  purchased. 

Error  from  District  Court,  Garvin  County, 
F.  B.  Swank,  Judge. 

Action  by  the  Conqueror  Trust  Company 
against  the  Bayless  Drug  Company.  Judg- 
ment for  plaintiff  for  a  less  amount  than 
claimed,  and  it  brings  error.  Reversed  and 
remanded  for  a  new  triaL 

Xerker  B.  Taylor,  of  Pauls  Valley,  and 
B.  F.  Cameron,  of  JopUn,  Mo.,  for  plaintiff 
in  error. 

Blanton  &  Andrews^  of  Pauls  Valley,  for 
defendant  In  error. 

,  PITCHFORD,  J.  On  April  17,  1914,  the 
plaintiff  In  error,  or  plaintiff  below,  filed  Its 
petition  in  the  district  court  of  Garvin  coun- 
ty, Okl.,  against  the  defendant  in  error,  or 
defendant  below.  The  parties  will  be  desig- 
nated as  they  appeared  in  the  trial  court. 
The  action  filed  by  the  plaintiff  was  on  four 
promissory  notes,  each  dated  March  11, 1913, 
aggregating  $300.  The  notes  were  payable 
to  the  Vernon  Advertising  &  Manufacturing 
Company  and  indorsed  by  it  to  the  plaintiff, 
the  Conqueror  Trust  Company,  of  JopUn,  Mo. 
The  plaintiff  alleged  that  the  notes  were  in- 
dorsed by  the  payee  to  it,  and  that  it  was  a 
purchaser  In  the  usual  course  of  business, 
before  maturity,  for  value,  without  notice, 
and  in  good  faith.  The  defendant  admit- 
ted the  execution  of  the  notes,  but  denied 
that  the  plaintiff  was  an  innocent  holder 
thereof  in  good  faith,  alleging  that  the  notes 
sued  upon  were  a  part  of  a  certain  contract 
entered  into  by  the  defendant  and  the  Ad- 
vertising &  Manufacturing  Company,  and 
further  that  the  Vernon  Advertising  &  Manu- 
facturing Company  agreed  to  furnish  the  de- 
fendant with  a  number  of  fountain  pens, 
whidi  were  to  be  salable  and  ustible,  and 
that  these  were  a  part  of  a  voting  contest; 
that,  when  a  person  purchased  one  of  tbese 
fountain  pens,  be  was  entitled  to  a  cci-tain 
namt)er  of  votes  on  the  grand  prize,  wliich 
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was  a  sewing  madiine  or  a  piano,  and  tbe 
person  obtaining  tbe  largest  number  of  votes 
was  entitled  to  tbe  grand  prize. 

Defendant  alleged  a  breacb  of  contract 
and  claimed  a  credit  on  the  notes  for  tbe 
breach.  He  further  alleged  that  all  unsold 
pens  were  to  be  taken  back  by  the  Vernon 
Advertising  &  Manufacturing  Company  at 
$1.50  each,  and  that  the  Vernon  Advertising 
&  Manufacturing  Company  had  failed  and 
refused  to  take  back  the  unsold  portion  of 
the  pens.  This  was  denied  by  the  plaintiff 
in  Its  reply.  Plaintiff  again  alleged  that  it 
was  a  purchaser  and  holder  of  the  notes  In 
good  faith,  and  that  this  could  not  be  a  de^ 
fense  to  the  notes. 

The  principal  issue,  as  presented  by  the 
pleadings  and  evidence,  was  whether  or  not 
tbe  plalntlfC  was  an  Innocent  holder  for  val- 
ue. The  cause  was  tried  on  the  petition  of 
the  plaintiff,  tbe  answer  of  the  defendant, 
and  tbe  reply  of  the  plaintiff,  and  resulted 
in  Judgment  for  the  plaintiff  for  $133.50. 
The  plaintiff  appeals. 

The  plaintiff  argues  two  proposttions: 

First.  That  the  plaintiff  was  an  innocent  hold- 
er for  value  of  the  notes  sued  on,  and  was  there- 
fore entitled  to  a  peremptory  instruction  in  ita 
favor. 

Second.  That  the  court  erred  in  permitting 
the  defendant  to  prove  the  terms  and  conditions 
of  the  contract  made  by  it  with  the  Vernon  Ad- 
vertising &  Manufacturing  Company  without 
first  showing  that  the  plaintiff  had  knowledge 
of  the  contract.. 

This  case  presents  many  features  similar 
in  almost  every  respect  to  others  brought  to 
the  appellate  courts  of  tbe  several  states. 
In  investigating  tbe  authorities  upon  the 
question,  we  are  rather  amazed  at  the  lit- 
tle progress  mode  by  the  average  man  for 
the  last  100  years  in  being  able  to  protect 
himself  against  tbe  gentlemanly  appearing 
and  smooth-talking  faker.  The  authorities 
are  crowded  with  cases  from  almost  every 
state  in  the  Union,  where  the  innocent,  cred- 
ulous, and  gullible  citizen  has  been  Induced 
to  sign  notes  by  plausible  reasons  given  by 
some  facile  talker,  who  was  able  to  conjure 
up  in  tbe  mind  of  bis  intended  victim  visions 
of  great  material  benefit  to  himself,  result- 
ing in  the  execution  by  the  victim  of  com- 
mercial paper  which  immediately  finds  it- 
self ushered  into  the  commercial  world.  If 
the  party  signing  the  note  would  use  ordina- 
ry caution — the  least  forethought — he  would 
realize  that,  if  the  transaction  should  prove 
to  be  fraudulent,  he,  by  his  own  act,  would 
be  placing  it  in  the  power  of  another  to 
perpetrate  a  fraud  upon  an  Innocent  pur- 
chaser of  the  note  that  he  himself  had 
signed,  and  thereby  says  in  effect,  This  note 
is  O.  K. ;  buy  it.'  In  almost  every  Instance, 
if  the  purchaser  of  the  note,  prior  to  its 
maturity,  would  consult  the  maker,  he  would 
be  informed  that  he  bad  signed  the  note,  that 


be  intended  to  pay  Jt,  that  the  inquirer 
would  be  perfectly  safe  in  purchasing  the 
same,  and  that  there  wt^s  no  defense  thereto. 
The  law  merchant,  which  is  now  tbe  law 
in  tbe  great  majority  of  tbe  states,  is  In- 
tended to  protect,  not  only  tbe  maker,  payee, 
and  the  bona  fide  purchaser,  but  every  one 
having  any  connection  with  a  negotiable  note. 
The  law  is  wholesome;  but,  while  this  is 
true,  we  see  dally  evidence  that  tbe  schemer 
is  taking  advantage  of  the  wholesome  pro- 
visions of  the  law  for  the  purpose  of  carry- 
ing out  his  nefarious  schemes.  No  doubt 
there  are  many  instances  where  a  wrong  is 
committed  in  the  name  of  the  law;  but, 
when  one  linows  in  signing  a  note  that  it 
can  come,  and  probably  will  come,  into  the 
hands  of  an  innocent  purchaser,  he  must  be 
presumed  to  adtictpate  that  the  note  will  be 
transferred. '^  He  is  also  presumed  to  know 
that  this  note  in  the  hands  of  an  Innocent 
purchaser  will  be  protected  against  any  de- 
fense that  might  be  set  up  against  the  orig- 
inal payee.  In  the  Instant  case,  it  might  be 
that  tbe  Vernon  Advertising  ft  Manufacture 
ing  Company  Intended  to  and  did  practice 
a  fraud  upon  tbe  defendant;  but  be  bas  no 
one  to  blame  but  himself.  We  find  that  the 
defendant  executed  and  delivered  six  notes. 
Tbe  plaintiff,  before  purchasing,  wrote  the 
following  letter  to  the  State  Bank  of  Strat- 
ford, Okl.: 

"Will  you  kindly  give  us  your  opinion  as  to 
the  responsibility  and  promptness  of  Bayless 
Drug  Company,  of  your  city,  and  whether  they 
would  be  considered  good  for  an  amount  not 
to  exceed  $4007  We  will  indeed  appreciate  it 
to  have  you  write  us  as  fully  and  fpankly  as 
you  can  in  the  matter.  Tbe  information  will 
be  'kept  in  the  very  strictest  confidence,  and 
some  time  we  may  be  able  to  serve  you  in  oar 
section  in  return  for  your  courtesy." 

To  which  the  bank  replied:  "We  consider 
B.  D.  Co.  a  reliable  firm."  Thereafter  the 
six  notes  executed  by  the  defendant  were  as- 
signed by  the  Vernon  Advertising  &  Jlanu- 
facturing  Company  to  the  plaintiff.  Two  of 
these  notes  were  paid  when  they  became 
due.  When  the  others  became  due,  and  de- 
mand for  payment  was  made,  the  defendant 
requested  the  plaintiff  to  wait  awlille  on 
them,  as  business  was  slow,  but  they  would 
soon  get  to  them.  There  is  an  entire  fail- 
ure of  evidence  to  show  that  at  the  time  the 
notes  were  purchased  the  plaintiff  had  any 
knowledge  of  any  defense  on  the  part  ot  the 
defendant.  While  we  find  from  the  evidence 
that  the  plaintiff  and  the  Vernon  Advertis- 
ing &  Manufacturing  Company  resided  in  the 
same  city  and  on  opposite  sides  of  the  same 
street,  and  that  the  plaintiff  was  acquainted 
with  the  members  composing  the  Advertis- 
ing Company,  we  cannot  see  that  for  that 
reason  fair-minded  men  would  be  led  to  the 
conclusion  that  the  plaintiff,  in  taking  tbe 
notes,  acted  In  bad  faith. 
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As  we  have  before  stated,  had  the  plain- 
tiff at  that  time  consulted  the  defendant, 
there  is  no  question  but  that  the  defendant 
would  have  acknowledged  its  liability  on  the 
notes.  As  we  have  seen,  two  of  the  notes 
were  paid  as  they  became  due,  and  the  de- 
fendant asked  for  time  upon  the  others.  We 
cannot  subscribe  to  the  view  that.  In  this  day 
of  telephone,  telegraph,  and  other  means  of 
rapid  communication,  the  rules  of  the  law 
merchant  have  largely  lost  their  usefulness. 
This  is.  In  effect,  saying  that  the  defendant's 
counsel  recognizes  that  the  law  Is  against 
his  contention  and  is  asking  this  court  to 
disregard  the  law.  If  every  one  would  only 
practice  ordinary  caution  when  importuned  to 
sign  a  negotiable  note,  we  would  then  prob- 
ably be  in  better  position  to  appreciate  the 
objects,  purposes,  and  advantages  of  the  law 
merchant.  A  person  residing  in  the  state  of 
Missouri  has  the  same  right  to  deal  in  com- 
mercial paper  executed  in  Oklahoma  as  does 
the  citizen  of  Oklahoma,  and  will  be  guar- 
anteed all  the  privileges  and  protected  in  all 
of  bis  rights  the  same  as  if  he  were  a  citi- 
zen of  this  state. 

[1]  It  may  be  that  the  plaintiff  was  not  an 
innocent  purchaser  In  good  faith,  but  the  evi- 
dence is  conclusive  to  the  contrary.  All 
that  the  courts  can  Judge  by  is  the  evidence. 
There  might  be  circumstances  connected 
with  this  transaction  that  would  excite  one's 
suspicion,  but  the  great  weight  of  authority, 
and  particularly  the  decisions  of  this  court, 
have  followed  the  rule  that  suspicion,  or 
that  the  knowledge  of  circumstances  which 
would  excite  such  suspicion  In  the  mind  of 
a  prudent  mon,  or  of  circumstances  snffl- 
dent  to  put  one  upon  inquiry,  is  not  suffl- 
cient  to  defeat  the  rights  of  one  claiming  to 
be  a  bona  fide  holder.  That  result  can  be 
produced  only  by  bad  faith  on  his  part.  The 
authorities  are  uniform  In  holding  that  the 
owner  of  a  negotiable  promissory  note,  who 
obtains  it  twfore  maturity  and  for  a  valu- 
ahle  consideration,  without  knowledge  of 
any  defect  of  title  and  In  good  faith,  holds 
it  by  a   title  valid  against  all   the  world. 

It  has  been  held  in  Arkansas  that  it  is  no 
defense  against  a  note  in  the  hands  of  a 
bona  flde  holder  that  the  note  was  given  in 
settlement  of  an  account,  and  that  the  same 
was  procured  by  fraud  or  mistake  (Lanier 
V.  Union  M.  B.  &  T.  Co.,  64  Ark.  3^,  40  S. 
W.  466),  and  also  that  it  Is  no  defense 
against  a  note,  where  the  purchaser  of  the 
note  knew  that  it  was  accommodation  paper 
when  he  took  it,  and  the  defendant  was  not 
permitted  to  plead  failure  of  consideration  as 
against  the  bona  flde  purchaser  (Evans  v. 
Speer  Hdwe.  Co.,  65  Ark.  205,  45  S.  W.  370, 
67  Am.  St.  Rep.  910).  In  Showalter  v.  Webb, 
42  Okl.  297,  141  Pac.  439,  it  is  said: 

"If  a  man  who  has  bought  commercial  paper 
fair  on  its  face,  before  maturity,  in  the  due 


v.  BAYLES8  DRUG  CO. 
P.) 


421 


course  of  business,  without  knowledge  of  any- 
thing that  would  put  him  on  inquiry,  could  be 
robbed  of  this  character  of  innocent  purchaser 
by  the  random  statements  of  his  predecessors 
in  title,  who  in  no  way  are  shown  to  be  con- 
nected or  interested  with  him,  and  made  in  his 
absence,  then  certainly  an  investor  in  commer- 
cial paper  would  be  In  a  hazardous  business. 
We  do  not  think  this  has  ever  been  the  law. 
The  purchaser  of  a  negotiable  note  before  its 
maturity,  in  due  course  of  business,  in  good 
faith,  without  notice  of  imperfections  or  de- 
fects, takes  the  same  freed  of  the  outstanding 
equities  and  defenses  that  might  have  been  as- 
serted against  the  original  payee  by  the  maker." 

To  the  same  effect  see  State  Exchange 
Bank  of  Elk  City  v.  National  Bank  of  Com- 
merce, 174  Pac.  796,  2  A.  L.  R.  211 ;  Farmers* 
Bank  of  Roff  v.  Nichols,  25  Okl.  547,  106 
Pac.  834,  138  Am.  St.  Rep.  031,  21  Ann.  Cas. 
1160;  McPherrln  v.  Tittle,  36  Okl.  510,  129 
Pac.  721,  44  L.  R.  A.  (N.  S.)  395;  First 
State  Bank  of  Okla.  City  v.  Tobin,  89  Okl. 
96,  134  Pac.  395. 

.[2]  In  proposition  No.  2  plaintiff  contends 
that  the  court  erred  in  permitting  the  de- 
fendant to  offer  in  evidence  the  terms  and 
conditions  of  the  contract  made  with  the 
Vefnon  Advertising  &  Manufacturing  Com- 
pany. If  the  plaintiff  was  a  bona  fide  pur- 
chaser of  the  notes  before  due  and  for  a 
valuable  consideration,  then  the  court  was 
clearly  in  error  in  admitting  this  evidence. 
To  make  this  evidence  competent,  it  was  not 
enough  that  the  plaintiff  had  knowledge  of 
the  contract  between  the  defendant  and  the 
Advertising  Company,  but  the  defendant 
would  be  required  to  go  further  and  show- 
that  the  contract  was  fraudulent  and  that 
the  plaintiff  was  aware  of  the  fraud. 

In  Farmers'  Bank  of  Roff  v.  Nichols,  25 
Okl.  647,  106  Pac.  834,  138  Am.  St.  Rep. 
931,  21  Ann.  Cas.  1160,  it  was  said: 

"A  negotiable  promissory  note  was  executed 
in  payment  of  the  premium  on  some  life  insur- 
ance policies.  At  the  time  of  the  delivery  of 
the  note  to  payee,  who  was  agent  for  the  in- 
surance company,  the  payee  executed  a  written 
agreement  that,  if  the  maker  of  the  note  with- 
in a  stipulated  time  investigated  the  company 
and  found  it  not  satisfactory  or  as  represented, 
the  note  or  the  amount  thereof  in  cash  would  be 
refunded  to  the  maker  by  the  payee.  Held,  that 
the  contemporaneous  agreement  did  not  consti- 
tute the  delivery  of  the  note  a  conditional  de- 
livery, or  deny  to  the  payee  the  right  to  transfer 
the  same,  and  that  one  who  purchased  the  note 
in  due  course  of  business  before  maturity  for  a 
valuable  consideration,  could  recover  in  an  ac- 
tion thereon,  although  at  the  time  of  the  trans- 
fer he  bad  notice  of  the  coDtemporaneous  agree- 
ment." 

See  L.  R.  A.  1917C,  308,  note. 

The  Supreme  Court  of  Arkansas  recently 
banded  down  a  decision  in  which  the  plain- 
tiff here  was  the  plaintiff  in  that  cau.se. 
The  questions  Involved  were  identical  with 
the  questions  raised  in  the  case  at  bar.    The 
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Arkansas  case  referred  to  was  Conqueror 
Trust  Co.  V.  Reves  Drug  Co.,  118  Ark.  222, 
176  S.  W.  119.    There  the  court  said: 

"Proof  that  plaintiff  paid  a  valuable  considera- 
tion for  notes  before  maturity  and  without  no- 
tice of  any  fraud  in  their  inception  shifts  the 
burden  to  the  maker  to  show  that  plaintiff  was 
not  an  innocent  purchaser  for  value  without 
notice,  and,  in  the  absence  of  evidence,  recovery 
cannot  be  defeated,"  and  "fraud  in  procuring 
n  note  is  no  defense  as  against  a  bona  fide  pur- 
chaser without  notice." 

It  was  further  held  In  Conqueror  Trust 
Co.  V.  Simmon,  162  Pac.  1098,  that: 

"In  nn  action  upon  four  negotiable  promis- 
sory notes  by  a  holder  in  due  course,  the  maker 
of  the  note  offered  in  evidence  a  written  con- 
tract between  him  and  the  payee,  executed  as  a 
consideration  for  the  notes,  and  to  show  that 
the  payee  had  violated  the  contract,  and  that 
the  consideration  of  the  notes  had  failed  after 
their  negotiation  and  after  the  maturity  and 
payment  by  him  of  the  first  two  notes  of  the 
series  of  six,  and  before  the  maturity  and  pay- 
ment of  the  remaining  four  sued  on.  Held, 
that  said  eyidence  was  improperly  admitted  and 
constituted  no  defense  to  the  action,  in  the  ab- 
sence of  any  showing,  or  attempt  to  show,  that 
the  bolder  in  due  course  had  notice  of  such  con- 
tract •  •  •  at  or  before  the  time  he  pur- 
chased said  notes." 

In  view  of  the  foregoing,  we  are  of  the 
opinion  that  the  Judgment  of  the  trial  court 
should  be  reversed  and  remanded  for  a  new 
trial ;  and  it  is  so  ordered. 

OWEN,  C.  J.,  and  SHARP,  HARRISON, 
McNeill,  and  HIGGINS,  JJ.,  concur. 


KENT  et  al.  v.  .TALLENT  et  bL 
(No.  8166.) 

(Supreme  Court  of  Oklahoma.    July  22,  1919. 
Rehearing  Denied  Sept  9,  1919.) 

(Syllabua  by  the  Court.) 

1.  Indians    €=>39  —  Conveyance  Pbiob  to 
Statehood— What  Law  Govebxs. 

Where  a  conveyance  of  real  estate  was  ex- 
ecuted prior  to  statehood,  and  while  the  stat- 
utes of  Arkansas  were  yet  in  force  in  the  In- 
dian Territory,  the  rights  of  the  parties  to  such 
instrument  were  fixed  by  the  statutes  then  in 
force,  and  are  not  determined  by  chapter  13 
of  the  statutes  of  Oklahoma. 

2.  MoRTOAOES    €=»32(3)— Deed  ABSOLtmt  on 
Its  Face— CoNSTRuerioN. 

Under  the  statutes  of  Arkansas  (Mansf. 
Dig.  8  642),  as  construed  by  the  Supreme  Court 
of  that  state,  a  deed  absolute  on  its  face,  if 
intended  as  a  security  for  the  payment  of  mon- 
ey, was  treated  in  the  coul-ts  of  equity  as  a 
mortgage,  and  the  rights  of  the  parties  deter- 


mined as  if  the  instrument  were  in  fact  a  mort- 
gage. 

3.  MoBTOAOES  <S=3l37— Abkansas  Statutes 
-Title  of  Mobtoaoee. 

Under  the  statutes  of  Arkansas,  as  constru- 
ed by  the  Supreme  Court  of  that  state,  a  mort- 
gage of  real  estate,  as  under  the  common  law, 
conveyed  the  legal  title  to  the  mortgagee. 

4.  Deeds  <&=s>2  —  Conveyance  Pbiob  to 
Statehood— Reconveyance  by  Grantee — 
What  Law  Governs. 

Although  title  to  real  estate  may  have  been 
conveyed  to  a  grantee  under  the  statutes  of  Ar- 
kansas prior  to  statehood,  if,  since  statehood, 
and  since  the  statutes  of  Oklahoma  were  put 
in  force,  he  (the  grantee)  reconveys  the  title  to 
the  original  grantor,  such  title  is  determined  by 
the  statutes  of  Oklahoma,  and  the  right  of  par- 
ties to  such  Instrument  are  determined  thereby. 

5.  Husband  and  Wifs  ^=»47(1),  49>^(5)  — 
Conveyance  to  Wife— Gift— Payment  of 
Indebtedness— Presumption. 

A  husband  has  the  right  to  convey  land  to 
his  .wife,  or  to  have  it  conveyed  to  her,  either  as 
a  gift  outright,  or  in  payment  of  a  debt  owed 
to  her,  and  in  the  absence  of  fraud  or  interests 
of  creditors  the  presumption  of  law  is  in  favor 
of  such  conveyance. 

6.  Husband  and  Wife  <S=119(3)  —  Con- 
veyance to  Wife— Title. 

Where  a  husband  is  entitled  to  a  reconvey- 
ance of  the  title  to  land,  and  expresses  a  desire 
to  the  reconveyancer  that  the  deed  of  reconvey- 
ance bo  made  to  his  wife,  and  in  compliance 
with  his  desire  and  at  his  special  request  such 
deed  is  made  to  his  wife,  she  thereby  acquires  ti- 
tle to  the  land,  and  a  deed  from  her  vests  title 
in  her  grantees. 

Error  from  District  Court,  Bryan  County ; 
Jesse  M.  Hatcbett,  Judge. 

Action  by  Juanita  Tallent  and  others 
against  George  M.  Kent  and  others.  Judg- 
ment for  plaintiffs  in  part,  and  for  defend- 
ants in  part,  and  defendants  bring  error. 
Reversed  and  remanded,  with  directions. 

Hayes  &  Mcintosh  and  McPberren  & 
Cochran,  all  of  Durant,  for  plaintiffs  In 
error. 

H.  H.  Loden,  of  Durant,  for  defendants 
In  error. 

HARRISON,  J.  This  was  an  action  by 
Juanita  Tallent  et  al.,  heirs  of  Pier  Durant, 
deceased,  for  possession  of  a  certain  tract 
of  land  in  Bryan  county,  and  for  cancel- 
lation of  certain  deeds  to  said  tract  The 
tract  in  question  was  the  suriilus  allotment 
of  Pier  Durant  During  his  lifetime  he  ob- 
tained a  loan  of  $1,000  from  N.  F.  Frazler, 
and  to  secure  the  payment  of  same  executed 
a  warranty  deed  to  Frazier,  which  deed  was 
Joined  in  by  his  wife,  Melvina  Durant,  and, 
though  such  deed  was  on  its  face  an  ab- 
solute conveyance,  it  was  understood  among 
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Che  parties  that  the  land  wotild  be  reconvey- 
ed  upon  payment  of  the  debt. 

In  November,  1808,  the  debt  was  paid,  but 
N.  F.  Frazler,  the  grantee,  had  died  in  the 
meantime,  leavlniir  a  will  which  constituted 
his  wife,  Emma  FraEier,  bis  executrix,  with 
authority  to  convey  any  and  all  real  estate 
of  which .  he  was  possessed  at  bis  death. 
Knowing  the  agreement  between  the  Durants 
and  her  husband,  N.  F.  Frazler,  and  that  the 
deed  was  Intended  aa  a  conveyance  to  se- 
cure the  payment  of  the  loan,  the  execu- 
trix, Emma  Frazler,  proposed  to  reconvey  the 
land  to  the  Durants,  whereupon  Pier  Du- 
rant  requested  that  It  be  conveyed  to  his 
wife,  Melvlna  Durant,  for  the  reason  that  he 
has  used  a  portion  of  her  mcmey,  and  that 
he  wanted  the  land  conveyed  to  her  In  pay- 
ment of  'what  he  owed  her,  as  he  would 
have  no  other  means  of  repaying  her,  where- 
upon Emma  Frazler,  the  executrix,  deeded 
the  land  in  question  to  Melvlna  Durant. 

In  March,  1909,  Pier  Durant  died,  and  In 
April,  1909,  Melvlna  Durant  deeded  the  land 
to  G.  H.  Harden  Smith,  and  the  defendants 
below  claimed  under  chain  of  title  from 
Melvlna  Durant  to  C.  H.  Harden  Smith. 
The  plaintiffs  below  claimed  as  heirs,  and 
upon  the  ground  that  the  deed  from  Emma 
Frazler  to  their  mother,  Melvlna  Dura'nt, 
was  invalid,  and  that  her  deed  to  Harden 
Smith  was  invalid. 

It  is  contended  by  plaintiffs  that  the  deed 
from  Pier  Durant  and  his  wife  to  Frazler 
was  a  mortgage,  and  did  not  convey  legal 
title  to  Frazler,  and  that  therefore  Frazler 
could  not  convey  l^al  title  to  Melvlna  Du- 
rant. There  was  testimony  to  the  effect  that 
Durant  had  requested  the  land  to  be  con- 
veyed to  his  wife  in  payment  of  money 
which  he  had  used  of  hers.  There  was  also 
testimony  by  W.  A.  Durant  that  he  asked 
his  brother.  Pier  Durant,  why  he  had  con- 
veyed the  land  to  his  wife,  or  why  he  had 
had  it  conveyed  to  her  and  that  Pier  had  an- 
swered that  he  bad  used  a  lot  of  his  wife's 
money,  and  would  have  no  other  way  of 
paying  her  back,  and  had  therefore  bad  the 
land  conveyed  to  her  In  order  to  pay  her. 

It  also  appears  from  the  record  that  the 
Incumbrances  and  conveyances  of  the  land 
In  question  had  all  been  executed  by  Pier 
Dnrant  and  joined  In  by  his  wife,  prior  to 
and  up  to  the  time  the  loan  to  Frazler  was 
paid,  and  after  that  time  and  after  the  land 
bad  been  reconveyed  by  the  Fraziers  to  Mel- 
vlna Durant,  in  fact  nine  days  after  she 
had  received  the  deed  from  the  Fraziers,  she 
obtained  a  loan  on  the  tract  of  land  and  ex- 
ecuted a  mortgage  to  secure  the  payment  of 
same,  which  mortgage  was  joined  In  by  her 
husband.  Pier  Durant  This  testimony  was 
introduced  in  order  to  prove  that  Pier  Dur- 
ant intended  that  his  wife  should  have  the 
land  and  have  control  of  same,  and  that  she 
assiuued  control  of  same  after  she  had  re- 


ceived the  deed  to  It,  and  continued  to  ex- 
ercise control  over  it  during  her  husband's 
lifetime,  and  to  convey  it  after  his  death. 

On  the  other  hand,  there  was  testimony 
that  Juanlta  Tallent  had  resided  on  the  land 
during  a  portion  of  the  years  1907  and  1008, 
and  had  exercised  control  over  it,  renting  It 
to  other  parties  and  collecting  the  rents 
during  those  years,  and  that  she  bad  a 
house  on  said  tract,  which  she  afterwards 
sold.  This  testimony  was  introduced  to 
show  that  their  mother,  Melvlna  Durant, 
had  not  taken  charge  of  the  land  under  her 
deed,  and  bad  not  exercised  control  over  It 
by  reason  of  her  deed.  But  It  appears  from 
the  record  and  from  the  testimony  of  W.  A. 
Durant  that  the  house  In  question  was  not 
built  by  Juanlta  Tallent,  but  had  been  built 
uiK>n  the  land  by  her  father,  and  that  Juan- 
lta Tallent  purchased  It  from  her  f&tber, 
and  that  during  a  portion  of  the  years  1907 
and  1908  rented  the  land;  but  this  Is  im- 
material, for  the  reason  that  It  was  all  prior 
to  the  deeds  to  their  mother,  Melvlna,  prior 
to  the  payment  of  the  mortgage  to  Frazler 
in  November,  1908,  and  during  the  years 
1907  and  1908,  when  the  equitable  title  was 
In  her  father  Pier  Durant  The  fact  that 
he  permitted  his  daughter  to  reside  upon 
the  land  and  collect  the  rents  therefrom 
while  the  equities  were  yet  in  bim  Is  no  evi- 
dence of  who  had  possession  and  control 
over  it  after  the  loan  was  paid  off  and  af-' 
ter  the  Fraziers  had  deeded  it  to  her  mother, 
Melvlna  Durant,  and  there  was  no  evidence 
that,  after  the  dbed  was  made  to  Melvlna 
Durant,  Juanlta  Tallent  ever  exercised  any 
further  control  over  it  or  collected  the  rents 
thereafter. 

It  does  appear,  however,  that  from  April, 
1909,  until  this  suit  was  filed  In  August, 
1914,  the  plaintiffs,  Juanlta  and  the  other 
children,  bad  never  questioned  their  mother's 
right  to  convey  the  land  to  Harden  Smith, 
and  bad  never  questioned  the  soundness  of 
his  title,  nor  pretended  to  reassert  the  right 
of  control  over  It,  which  Juanlta  claimed 
to  have  exercised  during  the  years  1907  and 
IOCS,  when  the  equities  were  still  In  her 
father. 

At  the  conclusion  of  the  testimony  the 
court  made  certain  findings  of  fact  and  con- 
clusions of  law,  and  upon  such  findings  and 
conclusions  rendered  judgment  In  favor  of 
plaintiffs,  Juanlta  Tallent  et  al.,  for  a  two- 
thirds  imdlvlded  Interest  in  the  land,  and 
In  favor  of  defendants  Kent  et  al.  for  a  one- 
third  undivided  interest  therein,  and  de- 
creed title  in  and  to  the  respective  parties 
accordingly.  Defendants  appealed  upon  four 
specifications  of  error,  which  are  presented 
and  argued  under  one  general  proposition, 
that  under  the  evidence  and  under  the  court's 
own  findings  of  fact  the  court  erred  in  Its 
conclusions  of  law. 

As  to  whether  the  court  erred  in  Its  Judg- 
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ment  depends,  of  course,  on  the  question 
whether  Melriaa  Durant  had  both  legal 
and  equitable  title  to  the  land  in  question, 
and  her  title  depends  upon  the  character  of 
title  held  by  the  Fraziers,  together  with  the 
question  of  fact  whether  it  was  the  intention 
of  Pier  Durant  to  have  the  title,  both  legal 
and  equitable,  vested  In  his  wife,  Melvina. 
It  is  contended  by  defendants  in  error, 
plaintiffs  below,  that  the  deed  from  the  Du- 
rants  to  Frazier  was  in  fact  a  mortgage,  and 
that  therefore  the  Fraziers  had  no  title  to 
the  land  and  could  not  convey  title  thereto, 
and  that  the  evidence  was  insufflcient  to  con- 
stitute a  parol  gift  from  Pier  Durant  to  his 
wife — citing  In  support  of  such  contentions. 
Levy  V.  Yabrough,  41  Okl.  16,  136  Pac.  1120; 
Harris  v.  Arthur,  36  Okl.  33,  127  Pac.  695; 
Sutherlahd  v.  Taintor,  17  Okl.  427,  87  Pac. 
900;  Davis  v.  Judson,  169  Cal.  121, 113  Pac 
147;  Brlnghurst  v.  Texas  Co.,  39  Tex.  Civ. 
App.  500,  S7  S.  vr.  893;  Neale  V.  Neale,  9 
WaU.  1, 19  L.  Ed.  690;  Freeman  v.  Freemin, 
43  N.  Y.  34,  3  Am.  Rep.  667;  Baldwin  v. 
Baldwin,  73  Kan.  39,  84  Pac.  568,  4  L.  R.  A. 
(N.  S.)  957;  Bevington  v.-  Bevlngton,  133 
Iowa,  351,  110  N.  W.  840,  9  L.  R.  A.  (N.  S.) 
508,  12  Ann.  Cas.  490;  Anson  v.  Townsend, 
73  Cal.  415,  15  Pac.  49;  Cuppy  v.  HLson,  29 
Ind.  522 ;  Bresnahan  v.  Bresnaban,  71  Minn. 
1,  73  N.  W.  516.  We  have  no  fault  to  find 
with  the  foregoing  authorities,  either  on  the 
question  that  a  deed  absolute  on  its  face, 
'  though  in  reality  given  to  secure  the  pay- 
ment of  money,  shall  be  treated  as  a  mort- 
gage, and  the  rights  of  the  parties  determin- 
ed under  the  law  of  mortgages,  nor  with  the 
authorities  cited  in  support  of  the  contention 
that  a  parol  gift  or  parol  sale,  when  attacked 
in  a  proper  proceeding,  must  be  supported  by 
proof  that  it  was  the  intention  and  desire  of 
the  donor  to  make  the  conveyance  in  ques- 
tion, and  that  tlie  donee  or  grantee  took  ei- 
ther actual  or  constructive  possession  of  the 
premises,  and  thereafter  exercised  dominion 
and  control  over  same,  to  the  exclusion  of 
other  parties.  We  fully  concur  in  the  doc- 
trine announced  in  the  authorities  cited; 
but,  as  we  view  them,  they  tend  to  support 
rather  than  to  conflict  with  the  views  herein 
reached. 

On  the  other  hand,  it  is  contended  by  plain- 
tiffs in  error,  defendants  below,  that  the  evi- 
dence was  suflicient  to  constitute  a  parol  gift, 
and  sufficient  to  prove  that  Pier  Durant  sur- 
rendered control  and  dominion  over  said 
tract  to  his  wife,  Melvina,  after  the  delivery 
of  the  deed  from  the  Braziers  to  her,  and 
that  thereafter  Melvina  assumed  and  exer- 
cised complete  dominion  and  control  over 
said  land  until  she  conveyed  it  to  Harden 
Smith,  citing  a  number  of  authorities  in  sup- 
port of  their  contention,  and  further  contend- 
ed that  the  plaintiffs  below,  as  lieirs  of  Pier 
Durant,  are  estopped  for"  two  reasons:  (1) 
That  Pier  Durant,  having  had  said  land  con- 
veyed to  his  wife  and  having  held  out  to  the 


world  that  the  title  was  In  her,  would  have 
been  estopped  from  asserting  title  against  C. 
H.  Harden  Smitli,  and  that  his  heirs,  having 
no  better  right  than  he,  would  also  be  estop- 
ped. (2)  That  the  heirs,  having  fuU  knowl- 
edge of  the  conveyance  by  their  motlier  to 
Harden  Smith,  and  having  fully  acquiesced  in 
such  conveyance,  living  on  an  adjoining  tract, 
for  a  period  of  more  than  five  years,  without 
ever  questioning  his  title,  permitting  him  to 
exercise  complete  control  over  and  possession 
of  said  tract,  having  full  knowledge  of  hte 
selling  and  conveying  same  to  other  parties, 
without  ever  questioning  his  right  to  do  so, 
are  upon  this  ground  estopped  from  now  dis- 
turbing Innocent  purdiasers  in  their  title. 

As  stated  above,  the  completeness  of  her 
title  depends  upon  the  character  of  title  held 
by  the  Fraziers,  and  the  actual  intention  of 
Pier  Durant  that  the  title,  both  legal  and 
equitable,  should  be  vested  in  his  wife.  The 
deed  from  the  Durants  to  Frazier  is  as  fol- 
lows: 

"This  indenture,  made  and  entered  into  this 
the  2l8t  day  of  November,  lUUU,  by  aud  be- 
tween 'Pier  Durant  and  Melvina  Duriiut,  his 
wife,  of  Durant,  Indian  Territory,  parties  of 
the  lirst  part,  aud  N.  F.  Frazier,  of  Kldorado, 
Kansas,  party  of  the  second  part,  witncascth 
th^t  for  and  in  cousidei-ation  of  $1,000  paid  by 
the  said  party  of  the  second  part  to  the  said 
parties  of  the  first  part,  the  receipt  n  hereof  is 
hereby  acknowledged,  first  parties  have  granted, 
bargained,  sold,  and  conveyed,  and  by  tiicse  pres- 
ents do  hereby  grant,  bargain,,  sell,  convey, 
and  confirm,  unto  said  party  of  the  second  part, 
his  heirs  and  assigns,  the  foUowing  described 
property,  lying  and  situated  in  Durant  record-  . 
ing  district,  Indian  Territory,  bounded  and  de- 
scribed as  follows :  East  %  of  lot  4,  less  4.83 
acres  adjoining  Durant  townsite,  and  less  a  strip 
along  south  md,  containing  one  acre,  containing 
in  all  13.51  acres,  together  with  all  improve- 
ments thereon,  in  Sec.  5,  township  7  south, 
range  —  east,  together  with  all  privileges  and 
rights,  appurtenances  thereto  belonging.  To 
have  and  to  hold  the  same  unto  the  said  party 
of  the  second  part,  and  unto  his  heirs  and  as- 
signs, in  fee  simple  forever,  and  the  said  Pier 
Durant  hereby  covenanting  that  he  is  lawfully 
seized  and  possessed  of  an  absolute  and  inde- 
feasible estate  in  fee  in  the  premises  herein  con- 
veyed, and  that  he  will,  and  his  heirs,  executors:, 
administrators,  and  assigns  shall,  warrant  and 
defend  the  title  to  the  said  premises  unto  the 
said  party  of  the  second  part,  and  unto  liis 
heirs  and  assigns  forever,  against  the  lawful 
claims  and  demands  of  all  persons  v^homsoever. 
The  above  described  premises  being  a  portion 
of  my  surplus  on  which  restrictions  have  been 
removed. 

"And  I,  Melvina  Durant.  wife  of  the  snid  Pier 
Durant,  for  the  consideration  aforesaid,  do  here- 
by release  and  relinquish  and  quitclaim,  trans- 
fer, and  convey  all  my  right,  claim,  or  possibility 
of  dower  and  hompstead  in  said  real  estate  to 
the  said  party  of  the  second  part  in  fee  simple 
forever. 

■  "In  witness  whereof  the  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seal. 
"Pier  Durant, 
"Melvina  Durant." 
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The  foregoing  deed  was  acknowledged  by 
Pier  Durant  and  Melvlna  Durant  separately ; 
lie  acknowledging  that  he  executed  same  for 
the  consideration  and  purposes'  therein  men- 
tioned, and  she  acknowledging,  In  the  ab- 
sence of  her  husband,  that  as  his  wife  she 
had  of  her  own  free  will  signed  and  relin- 
quished her  right  of  dower  In  the  homestead, 
and  had  signed  same  for  the  uses  therein  set 
forth,  without  compulsion  oc  undue  Influence 
on  the  part  of  her  husband. 

This  deed  on  its  face  is  an  absolute  con- 
veyance of  fee-simple  title,  it  contains  no  qual- 
ification nor  provision  for  defeasance,  and 
but  for  the  honesty  of  the  Fraziers  the  court 
would  never  have  known  of  any  other  agree- 
ment between  the  parties,  except  that  set  forth 
in  the  deed  Itself;  but  It  so  happened  that  Em- 
ma Frazier,  the'  wife  of  N.'  F.  Frazler,  "the 
grantee,  and  B.  B.  Frazler,  the  son  of  the 
grantee,  both  knew  of  the  parol  agreement, 
between  N.  F.  Frazler  and  Pier  Durant,  that 
Frazier  would  reconvey  the  land  upon  pay- 
ment of  the  money  advanced  to  Durant  and 
the  Interest  due  thereon.  R.  E.  Frazier,  the 
son,  knew  also  the  reason  why  a  deed  In- 
stead of  a  mortgage  was  made,  and  testified 
that,  previous  to  the  execution  of  the  deed  to 
his  father.  Pier  Durant  had  borrowed  $500 
from  his  father,  N.  F.  Frazler,  and  gave  him 
a  mortgage  on  the  land,  and  that  before  the 
satisfaction  of  said  mortgage  he  sought  to 
borrow  $500  more,  and  to  give  him  a  mort- 
gage on  the  land  to  secure  the  paj[ment  of 
same,  but  that  N.  F.  Frazier  declined  to 
loan  the  additional  $500  and  take  a  mortgage, 
but  advanced  the  extra  $500  upon  condition 
that  the  Durants  make  him  a  deed  to  the 
land.  This  condition  was  complied  with  by 
the  Durants,  and,  having  delivered  the  deed, 
the  agreement  was  reached  between  the  Du- 
rants and  N.  F.  Frazler  that  upon  payment  of 
the  money  he  (Frazler)  would  reconvey  the 
land. 

The  question,  then,  is  whether  the  Fraziers 
had  any  title  to  reconvey;  that  is,  whether 
or  not  the  deed  in  question  conveyed  the  le- 
gal title  to  Frazier.  It  Is  clear  from  the  rec- 
ord that  the  foregoing  Instrument  was  not 
Intended  as  a  mortgage  merely,  but  was  in- 
tended to  be  a  deed.  Frazler  declined  to 
advance  any  money  on  a  mortgage,  but  was 
willing  to  advance  It  on  a  deed,  or  to  advance 
It  upoi;  delivery  to  him  of  the  foregoing  in- 
strument, which  is  a  deed  with  every  req- 
uisite covenant  of  conveyance,  seizin,  and 
warranty,  and  without  any  qualifications 
whatever,  and  could  not  be  construed  as 
anything  else  than  an  absolute  conveyance 
of  title,  except  for  the  parol  evidence  of  an 
oral  agreement  which  shows  that  the  agree- 
ment was  that  the  land  would  be  reconveyed. 
The  agreement  alone  that  it  would  be  re- 
conveyed  shows  of  itself  that  It  was  being 
conveyed,  and  was  intended  to  be  conveyed. 

It  la  contended  by  defendants  In  error  that 
under  section  U66,  Rev.  Lews  1910,  every 


Instrument,  although  purporting  to  be  an 
absolute  conveyance.  If  Intended  to  be  de- 
feasible, or  as  security  for  payment  of  mon- 
ey, shall  be  treated  as  a  mortgage,  and  that 
under  tour  statutes  a  mortgage  on  real  estate 
creates  merely  a  lien,  and  does  not  pass  the 
title,  and  that  therefore  the  conveyance  from 
the  Durants  to  Frazier,  being  a  mortgage 
under  our  statutes,  did  not  pass  the  title  to 
Frazler.  , 

[1,  2]  It  Is  unnecessary  in  this  case  to  de- 
cide whether  or  not  the  contention  of  plaln- 
tlffs  in  error  would  be  well  taken  If  the  con- 
troversy were  settled  by  our  statutes.  But 
the  land  Involved  herein  and  the  partis  to 
the  instrument,  or  at  least  the  grantors, 
Durant  and  his  wife,  resided  in  what  was  the 
Indian  Territory  prior  to  statehood,  and  the 
deed  in  question,  having  been  executed  and 
delivered  in  November,  1906,  prior  to  state- 
hood, the  rights  of  the  parties  under  the  in- 
strument, and  the  eftect  of  the  instrument 
In  question,  were  fixed  by  the  statutes  then 
In  force  in  the  Indian  Territory,  which  were 
the  statutes  of  Arkansas.  Under  the  statutes 
of  Arkansas,  as  construed  by  the  Supreme 
Court  of  that  state,  a  deed,  though  absolute 
on  its  face,  if  intended  as  the  security  for 
money,  was  regarded  in  equity  as  a  mortgage; 
that  is,  the  rights  of  the  parties  were  adjudi- 
cated and  determined  by  the  courts  of  equity, 
and  the  parties  decreed  the  same  rights  that 
they  would  have  been  entitled  to  receive  If 
the  deed  had  In  fact  been  a  mortgage.  'Por- 
ter V.  Clements,  3  Ark.  364;  Johnson  v.  Clark, 
5  Ark.  321;  Blakemore  v.  Bymside,  7  Ark. 
506;  McCarron  t.  Cassidy,  18  Ark.  34;  Stry- 
ker  v.  Hershy,  38  Ark.  264. 

[3]  But  under  the  statutes  of  Arkansas, 
as  construed  by  the  Supreme  Court  of  that 
state,  a  mortgage  on  real  estate,  as  under 
the  common  law,  conveyed  the  title.  In  ^line 
V.  Ragland,  47  Ark.  Ill,  on  page  117, 14  S.  W. 
474,  on  page  475,  In  deciding  w'hether  title 
passed  to  the  mortgagee,  the  court  said : 

"But  as  the  mortgage  ia,  with  us,  at  common 
law,  the  conveyance  of  a  conditional  estate,  and 
the  statute  by  its  terms  applies  to  any  convey- 
ance purporting  to  convey  a  fee-simple  or  any 
less  estate  (Mansf.  Dig.  642),  the  provisions 
must  be  held  to  apply  to  mortgages  equally  as 
to  conveyances  absolute  in  form.  Clark  v. 
Baker,  14  Cal.  612  [76  Am.  Dec.  449];  Val- 
lejo  Land  Ass'n  v.  Viera,  48  Cal.  572." 

In  Turman  v.  Sanford,  69  Ark.  95,  61  S. 
W.  167,  decided  February  16,  1901,  the  Su- 
preme Court  of  Arkansas,  in  discussing  the 
rights  of  a  mortgagee,  said : 

"The  legal  title,  it  is  true,  passes  to  him  by 
the  mortgage;  but  he  holds  it  for  the  protec- 
tion of  his  debt,  and  for  that  purpose  only." 

Again  in  the  same  opinion  the  court  said: 

"If  only  the  legal  title  io  the  mortgagee  pass- 
ed, it  would  be  worthless;  for  the  legal  title 
can  be  used  by  the  mortgagee  only  to  collect  faia 
debt" 
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Hence  it  Is  Immaterial  In  this  case  whether 
or  not  the  Instrument  from  the  Durants  to 
Frazler  was  anything  more  than  a  mort- 
gage, as  under  the  Arkansas  statute  a  mort- 
gage of  real  estate  conveyed  the  legal  title 
thereto.  Therefore  Frazler,  haring  legal 
title,  could  convey  such  title  to  his  grantees, 
and  the  deed  from  his  executrix  to  Melviua 
Durant  conveyed  title  to  her.  And  in  ad- 
dition to  this  it  is  held  under  the  weight  of 
authority  that  a  deed  absolute  on  its  face, 
though  given  to  secure  the  payment  of  mon- 
ey, and  though  treated  as  a  mortgage,  con- 
veys the  legal  title  to  the  grantee.  Cottrell 
V.  Moran,  138  Mich.  410,  101  N.  W.  561; 
'Grover  v.  Fox,  36  Mich.  453;  Walcop  v.  Mo- 
Kinney,  10  Mo.  229;  Gray  v.  Folwell,  57  N. 
J.  Eq.  446,  41  AtL  869;  Kerr  v.  Davidson, 
32  N.  0.  269;  Muller  v.  Flavin,  13  S.  D. 
595,  83  N.  W.  688;  Baird  v.  KIrtland,  8 
Ohio,  21;  Rawson  v.  Plaisted,  151  Mass.  71, 
23  N.  B.  722;  Lorlng  v.  Melendy,  11  Ohio, 
355 ;  Groves  v.  Williams,  69  Ga.  614 ;  McCalla 
V.  Am.  Land  Mortg.  Co.,  90  Ga.  113,  15  S. 
B.  687;  First  National  Bank  v.  Tlgbe.  49 
Neb.  299,  68  N.  W.  490 ;  Powell  v.  Crow,  204 
Mo.  481,  102  S.  W.  1024;  Shumate  v.  Mc- 
Lendon,  120  Ga.  396,  48  S.  E.  10;  Pardee 
V.  Treat,  82  N.  X.  386;  Carr  v.  Carr,  52  N. 
Y.  251.  See,  also,  notes  to  Flynn  v.  Holmes, 
145  Mich.  606,  108  N.  W.  685,  11  L.  E.  A. 
(N.   S.)  209. 

In  the  case  of  Wagg  v.  Herbert,  19  Okl. 
525,  92  Pac.  250,  which  was  appealed  to 
and  affirmed  by  the  Supreme  Court  of  the 
United  States,  Mr.  Justice  Brewer,  in  de- 
livering the  opinion,  215  U.  S.  551,  30  Sup. 
Ct.  220,  54  Ll  Ed.  321,  said : 

"Of  course,  upon  the  face  of  the  papers  the 
deeds  of  May.  1901,  vested  in  the  defendant  the 
title  to  the  55  acres." 

The  deed  of  reconveyance,  having  been 
made  to  Melvina  Durant  pursuant  to  the 
express  desire  and  at  the  special  request  of 
Pier  Durant,  and  such  deed  being  on  Its 
face  an  absolute  conveyance  of  fee-simple 
title,  vested  the  fee  simple  title  in  Melvina 
Durant 

[4]  Pier  Durant  had  the  right  to  convey 
this  land  to  his  wife,  or  to  have  it  convey- 
ed to  her,  either  as  a  gift  outright,  or  in 
payment  of  a  debt  owed  to  her,  and  in  the 
absence  of  fraud  or  the  interest  of  creditors 
the  presumption  is  in  favor  of  such  con- 
veyance. Arp  V.  Jacobs,  3  Wyo.  489,  27  Pad 
SOO :  21  Cyc.  1284,  1287,  1297,  and  authorities 
cited  in  notes;  Manning  v.  Maytubby,  42 
Okl.  414,  141  Pac  783,  Veeder  v.  McElnley 
Loan  4  Trust  Co.,  61  Neb.  892,  86  N.  W. 


982  J  Whitley  v.  Ogle,  47  N.  J.  Bqf  67,  20 
Atl.  284.  And,  the  reconveyance  having 
been  made  since  statehood,  the  rights  of  the 
parties  thereto  are  determined  under  the 
statutes  of  Oklahoma. 

[S,  6]  There  was  no  testimony  tending  to 
overcome  the  presumption  in  favor  of  this 
conveyance;  on  the  other  band,  the  testi- 
mony showed  conclusively,  and  is  undisputed, 
that  Pier  Durant  requested  the  Frazlers  to 
reconvey  the  land  to  his  wife,  Melvina,  be- 
cause he  had  used  her  money  and  wanted 
by  that  means  to  repay  her.  He  told  his 
brother,  witliin  a  few  days  after  the  date 
of  the  deed,  that  he  had  deeded  it  to  bis  wife 
because  he  had  used  her  money  and  had  no 
other  means  of  repaying  her,  and  within 
nine  days  after-  she  received  the  deed  from 
the  Frazlers  she  mortgaged  the  land  in  ques- 
tion in  her  own  name  and  secured  a  loan 
thereon.  Her  acts  in  this  regard  were  known 
to  her  husband,  Pier  Durant,  and  he  joined 
her  in  the  execution  of  the  mortgage,  and 
it  was  at  the  time  of  the  execution  of  such 
mortgage  that  he  explained  to  his  brother, 
W.  A.  Durant,  why  he  had  it  deeded  to  his 
wife. 

Hence  we  have  not  only  the  instniment 
of  conveyance,  which  creates  the  presump- 
tion In  its  favor,  but  we  have  undisputed 
evidence  that,  before  the  deed  of  reconvey- 
ance was  made,  Pier  Durant  requested  that 
it  be  deeded  to  bis  wife,  and  evidence  that 
it  was  deeded  to  her  at  his  special  instance 
and  request,  and  evidence  that,  after  it 
was  so  deeded,  he  explained  to  his  brother 
why  he  had  had  it  so  deeded  to  her,  and 
also  evidence  that  after  the  deed  to  her  he 
relinquished  further  control  over  the  title, 
and  she  assumed  full  control  over  same,  and 
there  is  no  evidence  tending  to  overcome 
the  legal  presumption  in  favor  of  the  in- 
strument Itself. 

Therefore  the  trial-  court  erred  in  holding 
that  the  evidence  was  Insufficient  to  support 
an  intention  on  the  part  of  Pier  Durant  to 
have*the  land  conveyed  to  his  wife,  and  err- 
ed In  holding  that  she  had  no  further  title 
than  her  one-third  Interest  in  the  land,  and 
erred  in  holding  that  plaintiffs  had  any  in- 
terest in  the  land,  and  erred  in  deciding 
against  defendants  below,  who  claimed  un- 
der deed  from  Melvina  Durant. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  district  court  of  Brjan 
county,  with  Instructions  to  enter  Judgment 
and  decree  In  accord  with  the  concluMons 
herein  reached. 

KANE,  RAINET,  JOHNSON,  McNEXLL, 
and  SHARP,  JJ.,  concur. 
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iU?OX  et  al.  v.  CRUBU    (No.  6398.) 

(Supreme  Court  of  Oklahoma.     June  24,  1919. 
Behcaring  Denied  Sept  9,  1919.) 

■      (Syllalu«  ly  the  Covrt.) 

1.  GUABDIAN     AKD     WABD      €=9176— SAU!     OF 

Real   Estate— MisAPPsopRiATiON—IiiABii.- 

ITT  OF  SUElfflES. 

Sureties  on  a  gaardian's  bond  for  the  sale 
of  real  estate,  executed  pursuant  to  section 
6564,  Rev.  Laws  of  1010,  are  not  liable  for  mis- 
appropriations by  tlie  guardian  of  funds  not 
arising  from  tlie  sale  of  real  estate  in  relation 
to  which  the  bond  was  executed. 

2.  GVABDIAN  AND  Wabd  «=>182(6)  —  Salk 
Bond  —  Ioabiliix  of  Svbs/tx  —  Bubdbn  of 
Proof. 

In  a  joint  action  against  the  sureties  on  sev- 
eral general  guardian's  bouds  and  the  surety  on 
the  guardian's  bond  for  the  sale  of  real  estate, 
executed  pursuant  to  section  6664,  where  the 
record  shows  that  the  county  court,  on  settle- 
ment of  the  final  account  of  the  guardian,  found 
the  amount  misappropriated  and  due  by  the 
guardian  to  the  ward,  and  the  surety  on  the 
sale  bond  seeks  to  avoid  liability  on  the  ground 
that  the  guardian  did  not  misappropriate  any  of 
the  fuudu  of  bis  ward  while  the  bond  on  which 
it  was  surety  was  in  force,  the  burden  is  on 
the  said  surety  to  establish  such  defense. 

3.  Appeal  and  Ekbob  ®=»1170(3)— RtTLiwa  on 
Deicurbgb  to  Obioinal  Petition — Review. 

Where  defendant's  demurrer  to  plaintiflTs 
petition  is  overruled,  and  thereafter,  during  the 
progress  of  the  trial,  the  court  permits  the  plain- 
tiff to  amend  his  petition,  and  the  defendant 
docs  not  demur  to  the  petition  as  amended,  and 
where  evidence  is  introduced  without  objection, 
proving  the  matter  which  defendant  contends 
should  have  been  alleged  in  the  original  petition, 
this  court  will  not  consider  the  alleged  error  of 
the  trial  court  in  overruling  defendant's  demur- 
rer to  the  original  petition. 

Error  from  District  Court,  Wagoner  Coun- 
ty;  R.  C.  Allen,  Judge. 

Action  by  Ed.  Cruel,  a  minor,  by  A.  J,  Ma- 
son, his  guardian,  against  Ed.  Knox,  the 
Southwestern  Surety  Insurance  (Company, 
and  others.  Joint  judgment  against  all  de- 
fendants, and  they  bring  error.    Affirmed.   ■ 

See,  also,  178  Pac.  91. 

.Tesse  W.  Watts,  of  Wagoner,  for  plaintiff 
In  error  Southwestern  Surety  Ins.  Co. 

W.  O.  Rlttenhouse,  of  Wagoner,  for  defend- 
ant in  error. 

RAINEY,  J.  On  the  hearing  and,  settle- 
ment of  the  final  report  of  Ed.  Knox,  guard- 
ian of  Ed.  Cruel,  a  minor,  the  county  court  of 
Wagoner  county  found  that  the  said  guardian 
was  indebted  to  his  ward  in  the  sum  of 
$851.48.  During  the  time  the  said  Ed.  Knox 
was  guardian  of  said  minor  he  executed  sev- 
eral bonds,  all  of  them  being  general  guard- 
ianship bonds,  except  one  executed  by  the 
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Southwestern    Surety   Insurance    Company, 
known  and  commonly  called  the  sale  bond, 
which  was  executed  pursuant  to  the  provi-      , 
sions  of  section  6564,  Rev.  Laws  of  1910. 

This  action  was  Instituted  jointly  against 
the  principal  and  sureties  on  the  respective 
bonds,  and  a  joint  Judgment  was  rendered 
against  all  the  defendants  for  the  amount 
found  due  by  the  county  court  on  final  set- 
tlement of  the  guardian's  account  The  evi- 
deuce  in  the  case  discloses  that  during  the 
time  the  said  Ed.  Knox  was  acting  as  guardian 
of  said  ward  all  the  lands  belonging  to  the  es- 
tate of  said  ward  were  sold  at  guardian's 
sale,  upon  petition  filed  by  the  guardian  and 
the  order  of  the  county  court  made  pursuant 
thereto,  all  of  which  was  done  after  the  exe- 
cution of  the  bond  by  the  defendant  South- 
western Surety  Insurance  Company,  the  only 
plaintiff  In  error  that  has  filed  a  brief  in 
this  case. 

[1,  2]  Ciounsel  for  the  surety  company  are 
correct  in  their  contention  that  the  addition- 
al bond  for  the  sale  of  real  estate,  executed 
pursuant  to  section  6564,  supra,  is  security 
only  for  the  funds  derived  from  the  sale  of 
said  real  estate,  and  the  stft'ety  on  said  bond 
is  not  liable  for  misappropriation  of  funds 
not  arising  from  the  sale  of  said  real  estate 
in  relation  to  which  the  bond  was  executed. 
National  Surety  Co.  of  N.  T.  v.  Washington 
et  al..  170  Pac.  1142;  Smith  et  al.  v.  Garnett, 
161  Pac.  1083.  liut  under  the  decisions  of 
this  court  all  the  bondsmen  may  be  jointly 
sued,  and  where  an  additional  bond  ia  exe- 
cuted, the  real  estate  sold  as  contemplated, 
and  there  has  been  an  adjudication  of  the 
amount  due  by  the  guardian  on  the  sefttle- 
meut  of  his  final  account,  the  burden  is  on 
the  surety  on  the  additional  bond  to  show 
that  the  guardian  did  not  misappropriate  any 
of  the  funds  of  his  ward  while  the  bond  on 
which  It  was  surety  was  In  force.  American 
Bonding  &  Trust  Co.  v.  Coons,  166  Pac.  887 ; 
Freieman  v.  Brewster,  93  Ga.  651,  21  S.  E. 
166;  Boyd  v.  Withers,  103  Ky.  702,  46  S. 
W.  13.  In  American  Bonding  &  Trust  Co. 
r.  (Toons,  supra,  this  court  said: 

"It  is  the  purpose  of  the  law  to  protect  the 
property  interest  of  all  wards  and  to  carefully 
gnard  their  rights  from  the  conduct  of  their 
guardians.  Here  a  surety  for  hire  seeks  to 
avoid  paying  for  the  default  of  the  guardian,  and 
«aya  the  ward  has  not  shown  any  default  while 
it  was  surety  npon  the  bond.  A  default  is 
shown  to  exist  The  ward's  money  is  gone- 
spent  while  he  was  unable  to  act  or  protect  him- 
self.-. He  perhaps  would,  not  be  able  to  show 
when  or  how  his  money  was  wasted.  He  has 
shown  enough  to  justify  a  recovery  against  his 
guardian.  He  need  show  no  more.  The  surety 
must  pay,  or  show  why  he  should  not    ♦    •    •  " 

The  case  of  National  Surety  Company  of 
New  York  v.  Washington,  supra,  is  not  in 
conflict  with  the  views  herein  expressed.  In 
that  case  it  was  held  that  the  surety  on  the 
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sale  bond  executed  pursuant  to  section  6664 
■was  not  liable  for  misappropriation  by  the 
{guardian  of  funds  not  arising  from  the  sale 
of  the  real  estate  in  relation  to  which  the 
bond  was  executed,  and  that  it  was  error  for 
the  trial  court  to  overrule  a  motion  to  make 
the  petition  more  definite  and  certain  by 
showing  the  date  of  the  misappropriations. 
We  think  in  every  case  where  plaintiff  has 
knowledge  of  the  dates  of  the  defalcations  he 
should  be  required  to  allege  the  facts  in 
his  petition,  for  If  the  alleged  facts  show  that 
the  defalcations  did  not  occur  while  the  bond 
was  in  force  the  surety*  would  not  be  liable, 
and  by  making  the  petition  more  definite  and 
certain  In  this  respect  the  Issues  would  be 
more  clearly  defined  and  the  trial  facilitated; 
but  where  plaintiff  does  not  possess  informa- 
tion of  the  dates  of  the  shortage  he  cannot 
be  required  to  make  his  i)etitlon  more  definite 
and  certain  in  that  respect. 

[3]  But  counsel  for  the  surety  company 
insist  that  plaintiff's  petition  in  this  case  was 
fatally  defective,  and  that  the  court  should 
have  sustained  defendant's  demurrer  there- 
to, for  the  reason^ that  plaintiff  did  not  allege 
that  the  real  estate  of  his  ward  was  sold  un- 
der the- order  oif  the  court  as  contemplated 
by  the  terms  of  the  bond,  which  was  attached 
to  the  petition  and  made  a  part  thereof.  The 
petition  alleged  the  execution  of  the  respec- 
tive bonds,  and  that  liability  existed  thereon 
because  of  the  defalcations  of  the  guardian; 
but  if  we  assume,  for  the  purposes  of  this 
case,  that  an  averment  that  the  real  estate 
was  sold  as  contemplated  is  essential  to  state 
a  cause  of  action,  we  do  not  think,  under  the 
state  of  the  record',  the  surety  company  is 
In  a  position  to  take  advantage  of  the  al- 
leged error  In  overruling  the  demurrer.  It 
appears  from  the  record  that  after  the  issues 
were  Joined,  and  during  the  progress  of  the 
trial,  plaintiff  was  permitted  to  amend  his 
petition.  The  record  in  this  respect  discloses 
the  following  proceedings: 

"Mr.  Watts:  Comes  now  the  defendant  the 
Southwestern  Surety  and  Insurance  Company, 
and  moves  the  court  to  continue  this  case,  and 
for  reason  says  that  plaintiff  on  this  date  has 
filed  an  amendment  to  the  petition  in  which  he 
sets  up  a  new  and  separate  cause  of  action 
from  the  one  in  the  original  petition ;  that  this 
defendant  cannot  safely  proceed  to  trial  with- 
out being  given  an  opportunity  to  prepare  its  de-. 
fense  to  the  amendment  to  the  petition;  that 
this  motion  is  not  made  to  delay,  but  that  jua- 
tice  may  be  done.  The  defendant  pleads  sur- 
prise at  the  filing  of  the  amendment  to  the  peti- 
tion at  this  late  hour. 

"Mr.  Calhoun :  The  defendant  Knox  joins  in 
this  motion. 

"The  Court:  In  view  of  the  fact  that  this 
reply,  which  was  just  this  minute  filed,  is  being 
pleaded  as  an  amendment  to  the  reply  filed  on 
January  23,  and  further  fact  that  all  the  at- 
torneys in  this  case  on  last  evening  by  appoint- 
ment with  me  argued  all  of  the  legal  proposi- 
tions to  the  court,  and  at  that  time  knew  and 


understood  what  my  rulings  would  be  upon  this 
proposition  involved  in  this  amendment,  and 
have  not  until  the  jury  is  called  into  the  box 
announced  that  they  would  be  surprised  by  rea- 
son of  this  pleading,  the  motion  for  a  continu- 
ance comes  too  late  and  will  be  overruled. 

"Mr.  Watts:  To  which  the  defendants  except. 

"The  Court:  Inasmuch  as  the  issues  in  this 
case  are  generally  understood  and  have  been 
argued  to  the  court,  the  reply  of  the  plaintiff, 
containing  some  aUegations  that  in  the  judg- 
ment of  the  court  should  be  contained  in  the 
petition,  instead  of  the  reply,  that  reply  will 
be  treated  as  an  amendment  to  the  petition." 

After  a  most  diligent  examination  of  the 
record  we  have  been  unable  to  find  this 
amendment  to  the  petition,  but  we  think  It 
might  well  be  presumed  that  the  petition,  as 
amended  was  sufilcient;  but,  whether  it  was 
or  not,  the  surety  company  did  not  file  a  de- 
murrer to  the  petition  as  amended,  and  in- 
asmuch as  proof  was  adduced  without  ob- 
jection showing  that  all  the  lands  of  the  mi- 
nor were  sold,  we  will  consider  the  pleadings 
as  amended  to  conform  to  the  proof. 

Under  section  6005,  Rev.  Laws  of  1910,  this 
court  is  not  authorized  to  set  aside  any  judg- 
ment on  account  of  any  error  in  any  matter 
of  pleading  or  procedure,  unless,  in  our  opin- 
ion, after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of 
justice,  or  constitutes  a  substantial  violation 
of  a  constitutional  or  statutory  right 

We  are  convinced  from  the  evidence  in 
the  record  that  the  surety  company  and  the 
other  defendants  are  jointly  and  severally  lia- 
ble to  the  plaintiff,  and  the  Judgment  of  the 
trial  court  is  therefore  affirmed. 

OWEN,  C.  J.,  and  KANE,  JOHNSON,  and 
HARRISON,  JJ.,  concur. 


ROT  Y.  STATE.     (No.  A-3285.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aog. 
19,  1919.) 

(SyUabut  ly  Editoriai  Staff.) 

CsruiNAL  Law  <S=»1182— AppeaIt— Affibm- 
ANCE— RuLK  OP  Court. 
Where  no  appearance  was  made  for  i)lain- 
tiff  in  error  on  submission  of  cause,  nor  any 
brief  filed  in  his  behalf,  and  where  an  exam- 
ination of  pleadings,  instructions,  judgment, 
and  sentence  disclosed  no  prejudicial  error,  the 
judgment  would  be  affirmed  in  accordance  with 
Criminal  Court  of  Appeals,  rule  9  (165  Pac.  x)., 

Appeal  from  Superior  Court,  Creek  Coun- 
ty ;   Gaylord  R.  Wilcox,  Judge. 

rtorothy  Roy  was  convicted  of  keeping  a 
bawdyhonse,  and  sentenced  to  pay  a  fine  of 
$250,  and  she  appeals.    Judgment  afllrmed. 
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R.  B.  Thompson,  of  Sapulpa,  for  plaintiff 
In  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Dorothy  Roy  was  convict- 
ed In  the  superior  court  of  Creek  county  of 
keeping  a  bawdyhouse,  and  her  punishment 
fixed  as  above  stated. 

This  appeal  has  been  pending  In  this  court 
since  the  12th  day  of  March,  1918,  the  cause 
having  been  submitted  June  5, 1919,  at  which 
time  no  appearance  was  made  by  any  coun- 
sel representing  plaintiff  in  error,  nor  has 
any  brief  been  filed  In  her  behalf.  Rule  9 
<165  Pac.  x)  of  this  court  provides : 

"Wlicn  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  win  examine  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions  tak- 
en thereto,  and  the  judgment  and  sentence,  and 
if  no  prejudicial  error  appears,  will  affirm  the 
judgment." 

This  appeal  has  evidently  been  abandoned. 
An  examination  of  the  pleadings,  instruc- 
tions, and  judgment  and  sentence  discloses 
no  prejudicial  error,  and.  In  accordance  with 
rule  9,  supra,  the  judgment  Is  affirmed. 


SMITH  V.  STATE.     (No.  A-3286.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  26,  1919.) 

(Syllabu*  by  Editorial  Staff.) 


Cbiminai,  Law    ®=»1182  —  Afpeai.  —  Af- 

FIBMANCB— Rin.B    OF  COtTBT. 

Where  no  appearance  was  made  for  plain- 
tiff in  error  on  submission  of  cause  nor  any 
brief  filed  in  his  behalf,  and  where  an  examinn- 
tion  of  the  pleadings,  instructions,  judgment, 
and  sentence  disclosed  no  prejudicial  error,  the 
judgment  would  be  aiurmed  in  accordance  with 
Criminal  Court  of  Appeals  Rule  9  (165  Pac.  x). 

Appeal  from  Superior  Court,  Creek  Coun- 
ty; Gaylord  R.  Wilcox,  Judge. 

J.  M.  Smith  was  convicted  In  the  superior 
court  .of  Creek  county  of  the  crime  of  unlaw- 
ful possession  of  intoxicntiug  liquor,  and  sen- 
tenced to  serve  a  term  of  30  days  in  the  coun- 
ty jail  and  to  pay  a  fine  of  $100,  and  he  ap- 
peals.   Judgment  aSinued. 

R.  B.  Thompson,  of  Sapulpa,  for  plaintiff 
In  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  J.  M.  Smith  was  convicted 
In  the  superior  court  of  Creek  county  of 
the  crime  of  unlawful  possession  of  intoxicat- 
ing liquor,  and  his  punishment  fixed  as  above 
stated. 

This  appeal  has  been  pending  in  this  court 
since  the  12th  day  of  March,  1918,  the  cause 
having  been  submitted  June  5, 1919,  at  which 
time  no  appearance  was  made  by  any  coun- 
sel representing  plaintiff  in  error,  nor  has 
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any  brief  been  filed  In  his  behalf.     Rule  9 
(165  Pac.  x)  of  this  court  provides : 

"When  no  counsel  appears,  and  no  briefs  arc 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and  if  no  prejudicial  error  appears,  will  affirm 
the  judgment." 

This  appeal  has  evidently  been  abandoned. 
An  examination  of  the  pleadings,  instructions, 
and  judgment  and  sentence  discloses  no  prej- 
udicial error,  and  in  accordance  with  rule  9, 
supra,  the  Judgment  Is  affirmed. 


STATE   T.  POSTAL  TELEGRAPHr-CABLB 
CO.    (No.  14209.) 

(Supreme  Court  of  Washington,     June  12, 
1919b) 
En  Bana 

Appeal  from  Superior  Court,  King  County ; 
Kenneth  Mackintosh,  Judge. 

Action  by  the  State  against  the  Postal  Tele- 
graph-Cable Company.  Judgment  of  dismis- 
sal, and  the  State  appeals.  Reversed  In  part, 
and  affirmed  In  part. 

See,  also,  101  Wash.  680,  172  Pac.  902;  176 
Pac.  346. 

W.  V.  Tanner,  Atty.  Gen.,  and  John  H.  Dun- 
bar, of  Olympla,  for  the  State. 

O.  L.  Wlllett,  of  SeatOe  (W.  W.  Cook,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Since  the  original  opinion 
was  filed  in  this  case  (101  Wash.  630,  172  Pac. 
902),  the  state  has  waived  its  right  to  file  a 
reply  to  the  answer  of  respondent,  as  permit- 
ted therein.  That  part  of  the  Judgment  must 
therefore  be  affirmed. 


SANDS  V.  STATE.    (No.  A-3268.) 

(Criminal  Court  of  Appeals  of  Oklahoma! 
Oct.  21,  1919.) 

Appeal  from  District  Court,  Greer  County ; 
T.  P.  Clay,  Judge. 

Charlie  Sands  was  convicted  of  a  violation 
of  the  prohibitory  Uquor  law,  and  appeals. 
Affirmed. 

Stewart  &  Edwards,  of  Mangum,  for  plaln- 
tifC  in  error. 

W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed In  the  district  court  of  Greer  county 
of  the  offense  of  having  In  his  possession  in- 
toxicating liquors  with  intent  to  sell  Oio 
same. 

It  Is  alleged  in  the  Information  that  he  had 
been  previously  convicted  in  the  county  court 
of   Greer  county  of   the   offense  of   selling 
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vhlsky.  Judgment  was  rendered  In  accord- 
ance with  the  verdict,  and  he  was  sentenced 
to  be  confined  for  30  days  In  the  county  Jail 
and  pay  a  fine  of  $50.  From  the  Judgment  he 
appeals. 

The  only  evidence  Is  that  introduced  by 
the  state,  and  It  Is  ample  to  sustain  the  ver- 
dict. Discovering  no  prejudicial  error  in  the 
record,  the  Judgment  Is  affirmed.  Mandate 
forthwith. 


KILLOUGH  V.  STATE.     (No.  A-3042.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
26,   191D.) 

(SylUbut  ly  the  Court.) 

INTOXICATINO     LiQDOBS     ®=5211— POSSESSION 

WITH  Intent  to  Violate  Law— Infobma- 

TION— DEMNITENESS. 

Where  an  information  charges  in  one  count 
that  on  the  27th  day  of  July,  1016,  and  be- 
tween the  said  date  and  May  29,  1916,  T.  A. 
K.  bad  possession  of  8  barrels  of  beer  and  42 
gallons  of  whisky,  with  intent  to  violate  the 
prohibitory  liquor  laws  of  this  state,  and  does 
not  aver  that  possession  of  all  of  said  intoxicat- 
ing liquor  was  at  one  and  the  same  time,  it 
is  too  indefinite  and  uncertain,  and  insufficient 
to  sustain  a  judgment  thereon;  and  a  demurrer 
thereto,  on  the  ground  of  being  too  indefinite 
and  uncertain,  should  be  sustained. 

Appeal  from  (Jounty  Court,  Harper  Coun- 
ty;   A.  H.  Walker,  Judge. 

Tom   A.  KiUough  was  convicted  of  having 
illegal  possession  of  Intoxicating  liquors  with 
Intent  to  violate  the  prohibitory  liquor  laws, 
^       ,and  he  appeals.     Reversed,  and  cause  re- 
manded. 

C.  W.  Hofmelster,  of  Buffalo,  and  B.  F. 
WlUett,  of  Woodward,  for  plaintiff  In  error. 

S.  P.  FreeUng,  Atty.  Gen.,  and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
Tom  A.  Klllough,  hereinafter  called  defend- 
ant, was  by  Information  charged '  with  the 
■  offense  of  having  Illegal  possession  of  In- 
toxicating liquors  with  Intent  to  violate  the 
prohibitory  liquor  laws,  convicted  and  sen- 
tenced to  be  confined  in  the  jail  of  Harper 
county  for  a  period  of  six  months  and  to  pay 
a  fine  of  $500.  To  reverse  the  Judgment  ren- 
dered, be  prosecutes  this  appeal. 

The  charging  part  of  the  Information  In 
this  case  Is  as  follows: 

"That  Tom  A.  Killough  did,  in  Harper  coun- 
ty and  in  the  state  of  Oklahoma,  on  or  about  the 
2Tth  day  of  July,  1916,  and  between  said  date 
and  May  29tb  in  the  year  of  our  Lord  1910, 
and  anterior  to  the  presentment  hereof,  will- 
fully, unlawfully,  and  knowingly  commit  the 
crime  of  possessing  certain  intoxicating  liquors 
with  the  intention  of  violating  the  law  in  the 
manner  and  form  as  follows,  to  wit:  That  is  to 


say  that  the  said  Tom  A.  KiUongh  did,  on  or 
about  the  date  above  named,  then  and  there  un- 
lawfully and  willfully  have  in  his  possession 
certain  intoxicating  liquors,  to  wit,  8  barrels 
of  beer  and  42  gallons  of  whisky,  the  same  be- 
ing more  than  any  man  in  Oklahoma  should 
by  right,  law,  and  justice  have,  which  were 
had  and  possessed  by  said  defendant  with  the 
intention  of  him,  the  said  Tom  A.  Killough,  of 
violating  section  3606  of  the  Revised  Laws  of 
Oklahoma,  1910." 

The  .defendant,  among  other  grounds,  de- 
murred to  the  information  upon  the  ground 
"that  the  information  herein  is  general,  in- 
definite, uncertain,  and  insulflclent  to  charge 
a  public  offense." 

The  court  overruled  the  said  demurrer,  and 
the  defendant  excepted. 

The  Information  does  not  state  that  the  8 
barrels  of  beer  and  42  gallons  of  whisky  were 
possessed  by  defendant  at  one  and  the  same 
time,  and  the  time  alleged  in  which  the  de- 
fendant is  charged  with  violation  of  the  law 
extending  over  60  days  leaves  In  doubt 
whether  the  defendant  is  charged  with  the 
possession  of  said  Intoxicating  liquors  on 
July  27,  1916,  or  possession  of  parts  of  said 
liquors  on  July  27,  1016,  and  of  parts  thereof 
on  other  days  of  said  60  days.  An  Informa- 
tion must  point  out  the  offense  charged  suffi- 
ciently specific  that  a  judgment  rendered 
thereon  may  be  pleaded  in  bar  of  another  ac- 
tion for  the  same  offense,  and  this  the  In- 
formation does  not  do.  In  Price  v.  State,  0 
OkL  Cr.  369,  131  Pac.  1102,  It  is  said: 

'Tt  is  true  that  an  indictment  should  be  rea- 
sonably certain  as  to  the  offense  charged  in 
order  that  the  defendant  may  not  be  surprised 
and  may  be  able  to  prepare  to  make  his  de- 
fense, and  also  to  enable  him  to  plead  a  judg- 
ment of  acquittal  or  conviction  in  bar  to  a 
subsequent  prosecution  for  the  same  offense." 

Section  20,  art  2,  of  the  Constitution  pro- 
vides: That  accused  "shall  be  Informed  of 
the  nature  and  cause  of  the  accusation 
against  him." 

Section  5730,  Revised  Laws  1910,  ^  pro- 
vides: 

"That  the  indictment  or  information  must  he 
direct  and  certain  as  it  regards  •  •  •  the 
offense  charged,"  and  "the  particular  circum- 
stances of  the  offense  charged,  when  they  are 
necessary  to  constitute  a  complete  offense." 

Section  5738  requires  that  an  Information 
must  contain: 

"A  statement  of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  and 
in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended." 

"It  is  not  a  technical,  but  a'  Found  fundamen- 
tal rule  of  criminal  procedure  that  the  accused 
must  be  apprised  at  the  outset  by  the  indict- 
ment or  information  with  reasonable  certainty 
of  the  nature  and  cause  of  the  accusation 
against  him."  Abrams  v.  State,  13  OkL  Cr. 
n,  161  Pac.  331. 
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We  are  of  the  opinion  that  the  Information 
in  this  case,  when  tested  by  the  well-settled 
rules  of  law  herein  cited,  Is  too  Indefinite  and 
nncertaln,  does  not  specifically  point  out  the 
olFense  with  which  it  is  intended  to  charge 
the  defendant,  and  that  the  court  committed 
reversible  error  In  overruling  the  demurrer 
thereto. 

As  the  errors  pointed  out  must  work  a 
reversal  of  the  Judgment  rendered,  It  is  un- 
necessary to  review  any  of  the  other  errors 


The  Judgment  of  the  trial  court  is  reversed, 
and  cause  remanded. 

DOXIiB,  P.  J.,  and  BIATSON,  J.,  concur. 


HUGHES  V.  STATE.    (No.  A-3284.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  26.  1919.) 

(SyUaiut  hy  Editorial  Staff.) 
CsaajiAL  Law    «=s>1182  —  Apfkai.  —  Ar- 

ITBMANCB— SULX    OT   COUBT. 

Where  no  appearance  was  made  for  plain- 
tiff in  error  on  submission  of  cause,  nor  any 
brief  filed  in  his  behalf,  and  where  an  examina- 
tion of  pleadings,  instructions,  judgment,  and 
sentence  disclosed  no  prejudicial  error,  the 
judgment  would  be  affinned  in  accordance  with 
Criminal  Court  of  Appeals  rule  9  (165  Pac.  z). 

Appeal  from  Superior  C!ourt,  Creek  C!ounty; 
Gaylord  R.  Wilcox,  Judge. 

Dade  Hughes  was  convicted  of  the  crime  of 
unlawful  possession  of  liquor,  and  his  punish- 
ment fixed  at  a  fine  of  $500  and  six  months' 
imprisonment  in  the  county  Jail,  and  he  ap- 
peals.   Judgment  aflarmed. 

R.  B.  Thompson,  of  Sapulpa,  for  plaintiff 
In  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Dade  Hughes  was  convict- 
ed in  the  superior  court  of  Creek  county  of 
the  crime  of  unlawful  possession  of  liquor, 
and  his  punishment  fixed  as  above  stated. 

This  appeal  has  been  pending  In  this  court 
since  the  12th  day  of  March,  1918,  the  cause 
having  been  submitted  June  5,  1919,  at  which 
time  no  appearance  was  made  by  any  counsel 
representing  plaintiff  In  error,  nor  has  any 
brief  been  filed  in  bis  behalf.  Rule  9  (165 
Pac.  X)  of  this  court  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 


and  if  no  prejudidal  error  appears,  wiB  affirm 
the  judgment" 

This  appeal  has  evidently  been  abandoned. 
Ao  examination  of  the  pleadings,  instruc- 
tions, and  Judgment  and  sentence  discloses 
no  prejudicial  error,  and  in  accordance  with 
rule  9,  supra,  the  Judgment  Is  affirmed. 


DAVIS  V.  STATE.     (No.  A-3338.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
19,  1919.) 

(Syllaiut  Iv  the  Court.) 

1.  Labcknt  ®=>55— StJinoiENCT  of  Evidence 
—Grand  Labceht, 

In  a  prosecution  for  grand  larceny,  the  evi- 
dence examined,  and  held  sufficient  to  sustain 
the  verdict 

2.  Cbixinai.  Law  (8=31182— FAiLtrsE  to  File 

BBIEFS— AmBlLANCE. 

Where  an  appeal  from  a  Judgment  of  con- 
viction is  taken,  and  no  briefs  are  filed  or  ar- 
gument presented,  this  court  will  examine  the 
record,  and,  if  no  error  is  apparent,  the  judg- 
ment will  be  affirmed. 

Appeal  from  District  Court,  Okmulgee 
County ;  Ernest  B.  Hughes,  Judge. 

John  Davis  was  conylcted  of  grand  larceny, 
and  he  appeals.    Affirmed. 

Cochran  &  Ellison,  of  Okmulgee,  and  Har- 
ry W.  Worsham,  of  Blxby,  for  plaintiff  in  er- 
ror. 

The  Attorney  General  and  W.  C.  Hall,  Asst. 
Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  In  error,  John  Da- 
vis, was  convicted  in  the  district  court  of  Ok- 
mulgee county  on  an  Information  charging 
the  theft  of  harness  of  the  value  of  $30  and 
his  punishment  was  fixed  at  imprisonment 
in  the  penitentiary  for  one  year  and  one  day. 

From  the  Judgment  rendered  In  pursuance 
of  the  verdict  on  the  26th  day  of  October, 
1917,  an  appeal  was  perfected  by  filing  in  this 
court  on  April  26,  1918,  a  petition  In  error 
with  case-made. 

No  brief  has  been  filed,  and  when  the  case 
was  called  for  final  submission  no  appearance 
was  made  on  behalf  of  plaintiff  in  error.  The 
Attorney  General  moved  to  affirm  the  Judg- 
ment for  failure  to  prosecute  the  appeal. 

(1,  2)  We  have  carefully  examined  the  rec- 
ord and  the  evidence  in  the  case,  and  it  ai)- 
pears  that  the  Information  Is  sufficient,  and 
the  verdict  Is  abundantly  sustained  by  the  evi- 
dence. The  Instructions  of  the  court,  to 
which  no  objection  was  made  or  exception 
taken,  fully  and  fairly  cover  the  law  of  the 
case.     Upon  the  whole  case  our  conclusion 
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Is  that  plaintiff  in  error  had  a  fair  trial,  and 
was  properly  convicted. 
The  Judgment  Is  therefore  aflarmed. 

ARMSTRONG  and  MATSON,  JJ,  concor. 


BOWERS  V.  STATE.    (No.  A-3342.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Ang. 
19,  1919.) 

(Byllabiu  iy  Editorial  Staff.) 
Cbiminal  Law  «=>1182— Failxtbe  to  Pbosk- 

CUTE  APPEAI/— AFFIBMANCE. 

Where  a  cause  on  appeal  was  called  for  sub- 
mission and  no  appearance  was  then  made  by 
plaintiff  in  error  to  orally  argue  the  case,  and 
no  brief  was  filed  in  bis  behalf,  the  Attorney 
General's  motion  to  affirm  the  conviction  for 
failure  to  diligently  prosecute  the  appeal  would 
be  sustained. 

Appeal  from  County  C!ourt,  Rogers  Coun- 
ty; Edward  Jordan,  Judge. 

Walter  Bowers  was  convicted  of  the  crime 
of  unlawful  possession  of  intoxicating  liq- 
uors, and  bis  punishment  fixed  at  a  fine  of 
$125  and  30  days'  Imprisonment  in  the  county 
]ail,  and  be  appeals.    Judgment  affirmed. 

H.  Tom  Klght  and  H.  H.  Brown,  both  of 
Claremore,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  This  appeal  has  been 
pending  in  this  court  since  the  30th  day  of 
April,  1918.  On  the  7th  day  of  June,  1919, 
the  case  was  called  for  submission.  No  ap- 
pearance was  made  at  that  time  by  counsel 
representing  plaintiff  in  error  to  orally  argue 
the  cause,  nor  has  any  brief  been  filed  in  be- 
half of  plaintiff  in  error.  At  the  time  the 
cause  was  submitted,  the  Attorney  General 
filed  a  motion  to  affirm  the  same  for  failure 
to  diligently  prosecute  the  appeal. 

It  is  apparent  that  this  appeal  has  been 
abandoned.  The  motion  of  the  Attorney 
General  to  affirm  the  Judgment  for  failure 
to  diligently  prosecute  the  appeal  is  sustain- 
ed, and  the  judgment  of  conviction  is  af- 
tlrmed.    Mandate  forthwith. 


LEDDON  T.  STATE.    (No.  A-S270.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Ang. 
19,  1919.) 

(SvlUbut  hv  Bditorial  Staff.) 

CaniiNAi,  Law  ®=>1182  —  Appkal  —  Affibm- 
ANCK— Bmx  or  CouBT. 
Where  no  appearance  was  made  for  plain- 
tiff in  error  on  submission  of  cause,  nor  any 
brief  filed  in  his  behalf,  and  where  an  ezami- 
nalion  of  pleadings,  instructions.  Judgment, 
and  sentence  disclosed  no  prejudicial  error,  the 
Judgment  would  be  affirmed  in  accordance  with 
Criminal  Court  of  Appeals  rule  9  (165  Pac.  z).' 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; Cham  Jones;  Judge. 

C!ole  Leddon  was  convicted  of  felonious 
assault,  defined  by  section  2344,  Revised  Laws 
1910,  and  sentoiced  to  pay  a  fine  of  $50  and 
to  serve  three  months  in  the  county  Jail,  and 
he  appeals.     Judgment  affirmed. 

Bridges  &  Vertrees,  of  Wanrlka,  for  plain- 
tiff in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  C!ole  Leddon  was  convict- 
ed in  the  district  court  of  Jefferson  county  of 
felonious  assault,  defined  by  section  2344,  Re- 
vised Laws  1910,  and  his  punishment  fixed  as 
above  stated. 

This  appeal  has  be&a  pending  in  this  court 
since  the  28th  day  of  February,  1918,  the 
cause  having  been  submitted  June  4, 1919,  at 
which  time  no  appearance  was  made  by  any 
counsel  representing  plaintiff  in  error,  nor 
has  any  brief  been  filed  in  his  behalf.  Ride 
9  (165  Pac.  z)  of  this  court  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examipc  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions 
taken  thereto,  and  tbe  judgment  and  sentence, 
and  if  no  prejudicial  error  appears,  will  affirm 
the  judgment." 

This  appeal  has  evidently  been  abandoned. 
An  examination  of  the  pleadings,  instruc- 
tions, and  judgment  and  sentence  discloses 
no  prejudicial  error,  and  in  accordance  with 
rule  9,  supra,  the  judgment  is  affirmed. 
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STATE  ▼.  PARKS  et  al.    (No.  2294.) 

(Supreme  Court  of  New  Mexico.    Aug.- 19, 
1919.) 

(Byllahu*  ly  the  Ooitrt.) 

1.  WlTNESSEfl    <8=»350  —  Cboss-Examinatiom 
— OniEB  Offenses. 

CrosB-ezamination  of  Clharley  Parks  keW 
not  error,  consonant  to  doctrine  in  State  v. 
Perkins,  21  N.  M.  135,  153  Pac.  258,  that  overt 
acts  of  wrongdoing  on  part  of  witness  are  rele- 
vant as  impeaching  evidence,  but  cannot  be 
shown  outside  the  examination  of  the  witness ; 
the  extent  of  such  examination  resting  largely 
in  the  discretion  of  the  court. 

2.  MXJBDEB— DiBECTED   VERDICT. 

Evidence  examined,  and  held,  court  did  not 
err  in  refusing  to  instruct  the  jury  to  find  John 
Parks  not  guilty. 

3.  HouiciDB    <8=>325  —  Appeal  —  Ikbtbdo- 
TION— Exception— Review. 

Instructions  examined,  and  held:  (1)  That 
so  far  as  same  are  reviewable  they  correctly 
state  the  law ;  and  (2)  that  no  proper  excep- 
tion was  taken  to  certain  instructions. 

4.  Homicide     €s»116(3)  —  Self-Defensb  — 
Insibuction. 

Requested  instruction  held  erroneous,  in 
that  it  is  not  sufficient  to  justify  the  taking  of 
human  life  that  a  person  has  reason  to  appre- 
hend death  or  great  bodily  harm  to  himself  un- 
less he  killed  his  assailant.  He  must  entertain 
such  belief  and  must  act  upon  it. 

5.  Homicide      ®=>308(3)  >—  Instbtjction  — 
MuBDEB  IN  Second  Degbee— Evidence. 

Action  of  the  court  in  instructing  jury  on 
second  degree  murder  held  proper,  notwith- 
standing contention  of  the  state  that  the  killing 
was  murder  in  the  first  degree. 

6.  Cbiminal  Law      <&=»11701-2(5)— Cboss-Ex- 

AMINATION    —    EBBONEODS    RDLIKO    —    RE- 
TEBSAL. 

^Rulings  upon  questions  asked  a  witness  on 
cross-examination,  although  erroneous,  will  not 
constitute  ground  for  reversal,  where  no  substan- 
tial prejudice  results.  Held,  appellant  suffered 
no  prejudice. 

7.  Cbiminai.   Law    ®=>117GVi  (3)— Objection 
TO  Question — Answee — Revebsal. 

Error  in  overruling  an  objection  to  a  ques- 
tion will  not  constitute  ground  for  reversal, 
where  the  question  was  not  answered. 

8.  CJbiminai.  Law    i8=»655(1),  657— Action  of 
CotrnT- Imposition  of  Fine  on  Counsel— 

MlSTBIAL. 

It  is  improper  for  the  court,  during  the 
progress  of  the  trial,  to  mnke  any  unnecessary 
comments,  or  to  take  any  unnecessary  action, 
which  might  tend  to  prejudice  the  rights  of 
either  of  the  parties  litigant;  but,  when  it  be- 
comes unavoidable,  the  court  has  the  right, 
even  in  the  presence  of  the  jury,  to  impose  a 
fine  upon  any  person  connected  with  the  trial, 
and  such  action  cannot  of  itself  cause  a  mistrial, 
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merely  because  it  might  have  some  influence  on 
the  minds  of  the  jurors. 

9.  Cbiminai.  Law    «=3l090(18)— Conduct  of 
State's   Attobney — Review — Biu.  of  Ex- 

CEPnoNB. 

Proposition  concerning  alleged  remarks  dur- 
ing the  trial  of  one  of  the  attorneys  for  the  state 
held  not  reviewable,  because  such  alleged  re- 
marks were  not  incorporated  in  the  record  by 
bill  of  exceptions. 

10.  Cbiminai.  Law    9=»726  —  Rehabks  of 
DisTKicT  Attobney  —  Pbovocation  —  Re- 

VEBSAI.. 

Remarks  of  the  district  attorney,  which  or- 
dinarily would  be  improper,  are  not  cause  for 
reversal,  where  provoked  by  defendant's  coun- 
sel and  in  reply  to  his  acts  and  statements,  un- 
less such  remarks  extend  to  an  impertinent  re- 
ply, and  bring  before  the  jury  extraneous  mat- 
ters touching  important  issues. 

11.  Witnesses   «=s287(3)  —  Evidence  —  Ex- 
cuse FOB  Failure  to  Act. 

Action  of  the  court  in  permitting  a  witness 
to  be  questioned  concerning  the  cause  for  the 
lack  of  certain  action  by  him  held  to  be  proper. 

Appeal  from  District  Court,  Grant  County ; 
Ryan,  Judge. 

Cbarley  Parks  and  John  Parks  were' con- 
victed oC  murder  in  the  second  degree,  and 
they  appeal.    Affirmed. 

H.  D.  Terrell  and  K.  K.  Scott,  both  of  Sil- 
ver City,  for  appellants. 

O.  0.  Askren,  Atty.  Gen.,  and  A.  B.  Rene- 
han,  Sp.  Asst  Atty.  Gen.,  for  the  State. 

HOLLOMAN,  District  Judge.  The  defend- 
ants in  this  case  were  indicted  at  the  March, 
1918,  term  of  the  Grant  county  district  court, 
charged  with  the  murder  of  one  J.  Edward 
Schrimsher,  and  they  were  tried  at  the  same 
term  of  court.  A  verdict  of  murder  in  the 
second  degree  was  returned  against  them, 
and  the  court  sentenced  each  of  them  to  im- 
prisonment In  the  state  penitentiary  for  not 
less  than  90  nor  more  than  99  years,  from 
which  Judgment  and  proceeding  this  appeal 
is  perfected. 

[1]  Tlie  appellants  complain  that  the  court 
erred  In  permitting  the  state,  on  cross-exam- 
ination of  the  defendant  Charley  Parks,  to 
ask  questicms  relative  to  other  crimes  and 
specific  acts  of  violence,  etc.,  alleged  to  have 
been  committed  by  him.  The  propriety  of 
such  an  examination  has  been  so  often  up- 
held by  this  court  that  a  discussion  of  the 
same  is  unnecessary ;  State  v.  Perkins,  21  N. 
M.  135,  153  Pac.  258. 

[2]  The  second  error  assigned  Is  that  the 
court  erred  In  overruling  a  motion  of  the  de- 
fendant John  Parks,  asking  that  the  jury  be 
instructed  to  find  the  defendant  John  Parks 
not  guilty.  We  have  carefully  examined  the 
testimony  in  the  case,  and  are  convinced  that 
there  was  sufficient  evidence  to  Justify  the 


4=»For  otber  cases  sea  same  topic  and  KBY-NUMBSR  in  all  Key-Numbered  Olgeeta  and  Indezea 
183  P.— 28 


Digitized  by 


Google 


434 


183  PACIFIC  REPOKTEB 


(N.&L 


submission  of  the  case  against  John  Parka 
to  the  jury. 

[3]  Many  errors  are  assigned  directed  to 
the  instructions  given  by  the  court.  In  fact, 
so  many  of  tlie  instructions  were  attacked  by 
appellants  that  it  would  unduly  lengthen  this 
opinion  to  consider  them  singly.  We  have 
carefully  examined  all  the  liistructions  giv- 
en, and  are  satisfied  that  in  so  far  as  the 
same  are  reviewable  they  state  the  law  cor- 
rectly. In  some  Instances  appellants  urge 
objections  to  the  instructions  not  called  to 
the  attention  of  the  trial  court  by  proper  ex- 
ceptions. These  objections  will  not,  of  course, 
be  considered.  For  example,  instructions  28, 
31,  33,  and  34  are  here  attacked.  These  in- 
structions deal  with  the  right  of  self-defense, 
and  are  here  attacked  because  the  court  used 
the  term  "a  man  of  ordinary  prudence,  firm- 
ness, and  courage."  Appellants  contend  that 
this  is  not  a  correct  statement  of  the  law,  in 
that  the  danger  ia  to  be  viewed  from  the 
standpoint  of  the  defendant  as  a  "reasonable 
man."  The  exceptions  to  these  instructions 
are  that  the  same  "do  not  correctly  state  the 
law  of  self-defense  and  on  other  good  and 
sufllclent  grounds,"  and  further  "that  they 
do  not  correctly  state  the  law  applicable  to 
this  phase  of  the  case,"  and  ttiat  they  do 
not  correctly  state  the  law  "applicable  to  the 
facts  proved  on  the  trial  and  that  such  in- 
structions were  prejudicial  to  the  defend- 
ants." These  exceptions  were  not  sufficient 
to  call  to  the  trial  court's  attention  the  ob- 
jection now  urged  and  of  course  will  not  be 
considered.  We  do  not  mean  to  intimate, 
however,  that  the  instructions  were  erro- 
neous. 

[4]  Complaint  is  made  of  the  refusal  of  the 
lower  court  to  give  appellauta"  requested  in- 
struction No.  12.  Proper  instructions  were 
given  by  the  court  covering  this  phase  of  the 
case.  The  requested  instruction,  however, 
was  erroneous.  It  announced  the  law  as  fol- 
lows : 

"Yon  are  instructed  that  if  a  person  is  assail- 
ed, being  without  fault,  and  at  a  place  where 
he  had  a  right  to  be  and  for  a  lawful  purpose, 
and  has  reason  to  apprehend  death  or  great  bodi- 
ly harm  to  himself  or  to  his  brother  unless  he 
kill  his  assailant,  then  the  killing  is  excusable." 

It  is  not  sufilcient  to  justify  the  taking  of 
human  life  that  a  person  has  reason  to  ap- 
prehend death  or  great  bodily  harm  to  him- 
self unless  he  killed  his  assailant.  He  must 
entertain  such  belief  and  must  act  upon  it. 
l'eoi)le  V.  Gonzales,  71  Cal.  509,  12  Pac.  783 ; 
Walker  v.  State,  97  Ga.  350,  23  S.  B.  902; 
Batten  v.  State,  80  Ind.  391;  State  v.  Mat- 
thews, 78  N.  C.  523. 

[5]  Appellants  complain  because  the  court 
instructed  the  jury  as  to  murder  in  the  sec- 
ond degree;  it  being  their  contention  that, 
under  the  evidence,  they  should  have  been 
convicted  of  murder  in  the  first  degree  or 
have  been  acquitted.     It  Is  true  the  state 


contended  that  appellants  lay  in  wait  for  the 
deceased  in  a  shed,  from  which  they  shot 
him,  and  ttiat  the  crime  was  murder  in  the 
first  degree.  It  was  not  obligatory  on  the 
jury,  however,  to  adopt  that  theory,  any 
more  than  to  adopt  any  theory  justified  from 
the  evidence  submitted.  There  was  evidence 
of  footprints  of  the  apiieliants  and  of  empty 
cartridges  outside  of  the  shed  in  the  corral. 
Killing  with  a  deadly  weapon  was  admitted ; 
therefore  malice  was  implied.  It  was  for  the 
jury  to  determine  from  all  the  evidence 
whether  the  killing  occurred  according  to  the 
theory  of  the  state,  or  that  of  the  appellants, 
or  in  some  other  manner.  The  case  properly 
called  for  an  instruction  as  to  murder  in  the 
second  degree. 

[6]  lu  their  eleventh  assignment  of  error 
appellants  contend  that  the  court  erred  in 
permitting  the  district  attorney  to  ask  the 
witness  Robfion  the  following  question  on 
cross-examination : 

"Didn't  you  write  me  a  letter  while  the  grand 
jury  was  in  session,  telling  me  about  a  Mexican 
getting  his  throat  cut  down  there,  and  at  the 
bottom  of  the  letter  didn't  you  say,  llachita  is 
living  up  to  her  usual  reputation'?' 

— to  whidi  the  witness  answered,  "I  believe 
I  did." 

"Rulings  upon  questions  asked  a  witness  on 
cross-examination,  althoiigb  erroneous,  wiU  not 
constitute  ground  for  reversal,  where  no  sub- 
stantial prejudice  results  therefrom."  4  C.  J. 
968. 

Even  If  the  court  was  In  error  In  permit- 
ting the  question,  which  we  do  not  hold,  be- 
cause of  the  cross-examination  theretofore  of 
the  witness,  we  fail  to  see  how  appellants 
were  prejudiced  thereby. 

[7]  The  twelfth  error  assigned  Is  that  the 
court  erred  in  permitting  counsel  for  the 
state  to  ask  a  witness  for  the  appellants  If 
he  had  not  appeared  in  court  as  a  character 
witness  for  one  John  Berry  on  trial  for  laf- 
ceny  at  the  last  term  of  the  court,  because 
the  same  was  improper  cross-examination. 
This  error  assigned  can  be  disposed  of  for 
the  same  reasons  as  heretofore  given  relative 
to  the  eleventh  assignment  of  error.  How- 
ever, the  record  shows  that  the  questions 
objected  to  were  not  answered  by  the  witness. 

"Error  in  overruling  an  objection  to  a  ques- 
tion will  not  constitute  ground  for  reversal, 
where  the  question  was  not  answered."  4  C.  J. 
964. 

It  Is  true  the  fact  sought  to  be  elicited  was 
later  brought  out  by  the  state,  but  there  was 
no  objection  interposed  to  the  questions 
which  were  answered. 

The  overruling  of  the  objection  urged  as  er- 
ror by  the  thirteenth  assignment  was  without 
prejudice,  as  it  was  answered  in  the  negative, 
which  was  favorable  to  appellants. 

rsi  Error  is  also  assigned  on  account  of 
the  court  Imposing  a  fine  for  contempt  upon 
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Attorney  H.  D.  Terrell,  leading  counad  for 
tbe  defendants,  In  open  court  and  In  the  pres- 
ence of  the  jury  without  sufficient  cause 
therefor.  It  is  improper  for  the  court,  during 
tbe  progress  of  the  trial,  to  make  any  unnec- 
essary comments,  or  to  take  any  unnecessary 
action,  which  might  tend  to  prejudice  the 
rights  of  either  of  the  parties  litigant;  but, 
when  it  becomes  unavoidable  during  the 
progress  of  the  trial,  the  court  has  the  right 
to  impose  a  fine  upon  any  person  connected 
therewith,  even  though  it  be  in  the  presence 
of  the  Jury,  and  such  action  cannot  of  itself 
cause  a  mistrial,  merely  because  the  occur- 
rence might  have  some  influence  on  the 
minds  of  the  Jury.  Grant  v.  State  of  Texas, 
67  Tex.  Cr.  R.  155,  148  S.  W.  760,  42  V.  B.  A. 
(N.  S.)  428.  The  certificate  of  the  court  rela- 
tive to  this  matter  is  contained  in  the  record. 
O^ere  is  noticing  in  the  certificate,  however, 
which  shows  that  the  court  did  so  through 
any  prejudice  or  passion,  especially  since  the 
certificate  shows  that,  only  a  very  short  time 
after  the  fine  was  imposed,  it  was  remitted. 
There  being  nothing  in  the  record  to  show 
that  the  action  of  the  court  was  not  Justified, 
the  same  cannot  be  here  considered  as  error. 

[J]  The  fifteenth  assignment  of  error  con- 
cerns certain  statements  of  Mr.  Vaught,  one 
of  the 'attorneys  for  the  state,  in  his  argu- 
ment to  the  Jury.  The  statements  are  not  in- 
corporated in  the  bill  of  exceptions,  hence 
cannot  be  considered. 

[10]  The  sixteenth  alleged  error  concerns 
certain  statements  made  by  Mr.  Benehan, 
counsel  for  the  state,  in  his  closing  argument 
to  the  Jury.  It  appears  from  the  court's  cer- 
tificate that  the  statements,  in  reply  to  which 
the  language  objected  to  was  used,  are  not  of 
record.  The  general  rule  is  that  remarks  of 
tbe  district  attorney,  wlilch  ordinarily  would 
be  Improper,  are  not  ground  for  reversal  if 
they  are  provoked  by  defendant's  counsel, 
gnd  are  in  reply  to  his  acts  or  statements, 
unless  such  remarks  go  beyond  a  pertinent 
reply  and  bring  before  the  Jury  extraneous 
matters  touching  important  issues.  16  C.  J. 
911;  Adams  v.  State,  17&  Ind.  44,  99  N.  E. 
483.  The  statements  made  by  the  defend- 
ants' attorneys,  to  which  the  court  certifies 
tbe  language  objected  to  was  an  answer,  not 
being  in  the  record,  we  cannot  say  the  court 
erred  in  overruling  the  objection  to  the  same 
and  in  refusing  to  withdraw  the  same  from 
tbe  Jury. 

[11]  The  last  assignment  of  error  urged  by 
tbe  appellants  is  that  the  court  erred  in  per- 
mitting the  witness  McGrath,  who  was  sher- 
iff of  Grant  county,  to  testify  concerning  his 
failure  to  file  a  complaint  against  the  deceas- 
ed, Schrimsher,  for  certain  alleged  acts  of 
violence  which  SchrLmsher  had  committed. 
The  witness  hud  been  asked  on  cross-exami- 
nation by  appellants'  counsel  whether  he  had 
filed  such  a  complaint  against  Schrimsher,  to 
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which  he  answered  he  bad  not.  This  render- 
ed it  proper  for  the  state  on  redirect  exami- 
nation to  ask  him  why  he  had  not  filed  such 
complaint,  and  to  give  tbe  witness  an  oppor- 
tunity to  explain  the  circumstances  df 
Schrlmsher's  acts  as  reported  to  him.  No 
error  was  occasioned  by  permitting  the  in- 
quiry. 

Other  errors  have  been  assigned,  which  we 
have  considered,  but  have  not  discussed.  We 
have  searched  the  record  in  vain,  however, 
for  any  errors  or  rulings  of  the  court,  to 
which  proper  exceptions  were  taken,  that 
were  prejudicial  to  the  rights  of  the  defend- 
ants. It  is  very  apparent  that  many  of  the 
errors  assigned  were  so  assigned  out  of  an 
abundance  of  caution,  and  it  would  serve  no 
useful  purpose  to  indulge  in  a  further  dis- 
cussion of  them,  since  they  involve  proposi- 
tions of  law  so  rudimentary  that  a  discussion 
would  be  valueless  either  to  the  present  or 
future  cases. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed ;  and  it  is  so  ordered. 

BOBEDEITS,  J.,  concurs. 

RAYNOLDS,  J.,  absent,  not  participating. 


LAWRENCE  COAL  CO.  v.  SHANKLIN. 
(No.  2339.) 

(Supreme   Court   of   New    Mexico.     Aug.   19, 
1919.) 

(Syttaius  by  the  Court.) 

1.  COBPOBATIONS  €=»426(2)  —  TJnauthobized 
AOREEMENT  0!  ThIBO  PABTY  —  BaTIHCA- 
TION. 

A  corporation  may  ratify  an  unauthorized 
agreement  of  another  person,  made  in  its  be- 
half, and  by  such  ratification  become  bound 
thereby. 

2.  Pbinoipai.  and  Agknt  ®=»172— Ratibioa- 
TioN— Extent. 

The  principal  must  ratify  the  whole  of  the 
agent's  unauthorized  act,  or  not  at  all,  and  can- 
not accept  its  beneficial  results,  and  at  the  same 
time  avoid  its  burdens. 

3.  Contracts  <8=>187(3)  —  Pbouise  to  Pat 
Debt  of  Anotheb— Suit  Against  Prom- 
isor. 

Where  for  a  sufficient  consideration  one 
agrees  to  assume  and  pay  the  debt  of  another, 
the  creditor  is  impliedly  included  as  within  the 
privity  of  the  promise,  and  he  may  single  out  the 
promisor  and  sue  him  by  direct  action. 

Appeal  from  District  Court,  McKlniey 
County ;   Raynolds,  Judge. 

Suit  by  L.  Q.  Shanklin  against  the  Law- 
rence Coal  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 
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This  Is  a  suit  t^  L.  G.  SbankUn  against 
the  Lawrence  Coal  Company,  a  corporation, 
to  recoTer  upon  an  open  account  for  goods, 
wares  and  merchandize  of  the  value  of  $71S.- 
52,  alleged  to  have  been  sold  to  the  Leyba 
Coal  Company,  and  as  to  which  it  is  alleged 
the  defendant  "accepted  said  account  and 
agreed  to  pay  the  same."  The  facts  are  set 
out  in  the  opinion. 

A.  T.  Hannett,  of  Gallup,  for  appellant. 

E.  A.  Martin,  of  Gallup,  and  McFie,  Ed- 
wards &  McFie,  of  Santa  F6,  fot  appellee. 

BRICB,  District  Judge.  The  testimony  in 
this  case  Is  contradictory.  It  appears  that 
Eleuterlo  Leyba  was  in  the  coal  mining  busi- 
ness under  the  name  of  the  Leyba  Coal  Com- 
pany in  McKinley  county,  and,  lutving  gotten 
behind  with  his  creditors,  agreed  to  sell  a 
one-half  interest  in  his  business  to  F.  S. 
Lawrence.  At  the  time  of  such  agreement, 
it  docs  not  appear  from  the  evidence  whether 
or  not  the  defendant  corporation  had  been 
organized;  but,  if  so,  no  board  of  directors 
had  been  elected,  nor  had  it  any  officers  au- 
thorized to  transact  its  business.  Leyba  tes- 
tified that  Lawrence  was  acting  for  the  Law- 
rence Coal  Company  when  he  contracted 
with  Leyba  for  the  one-half  interest  in  his 
property.  He  also  testified  that  Lawrence 
was  to  pay  him  $10,000  for  such  interest,  as- 
suming as  part  payment  $8,000  indebtedness ; 
the  account  sued  upon  being  a  portion  of 
such  indebtedness  assumed. 

On  December  20,  1917,  prior  to  the  election 
of  directors  and  officers  of  'the  Lawrence 
Coal  Company,  F.  S.  Lawrence  wrote  upon 
the  account  of  plaintiff  against  Leyba,  the 
following: 

"The  above  account  to  be  paid  by  Lawrence 
Coal  Company.  F.  S.  Lawrence." 

After  the  corporation  was  organized  and 
officers  elected,  it  wrote  upon  a  bill  or  ac- 
count sent  to  it,  requesting  payment  of  such 
debt,  the  following: 

"Do  not  send  this  bill  to  Lawrence  Coal  Com- 
pany. Tlioy  are  not  responsible  for  it.  Goods 
purchased  by  E.  Leyba.  F.  S.  Lawrence." 

F.  S.  Lawrence  testified  that  he  did  not 
hold  any  office  with  the  Lawrence  Coal  Com- 
pany at  the  time  of  the  transaction  hereinbe- 
fore narrated;  that  he  was  only  one  of  the 
original  incorporators  of  tlie  company.  How- 
ever, he  did  testify  that  the  Lawrence  Coal 
Company  bought  the  land  which  was  the  sub- 
ject of  the  contract  hereinbefore  mentioned 
from  Leyba  and  his  wife,  and  introduced  a 
deed  in  evidence,  executed  by  them,  convey- 
ing such  property  to  the  corporation  in  con- 
sideration of  "one  dollar,  and  other  valuable 
consideration,"'  hut  stated  that  they  bought 
no  other  real  property  from  the  Leybas. 

There  Is  tpstiniony  of  both  Lawrence  and 
Leyba  to  the  effect  tliat  Lawrence  made  the 


trade  personally ;  also  testimony  of  Lawrence 
to  the  effect  that  he  agreed  to  and  did  person- 
ally pay  the  debts  of  Leyba  up  to  $6,500  for 
the  one-half  Interest  in  the  property;  that 
said  property  was  conveyed  to  the  corporation 
with  the  understanding  that  It  should  value 
it  at  $13,000,  and  that  its  stock  be  apportion- 
ed equally  between  him  and  Leyba.  The 
court  seems  not  to  have  believed  this  testimo- 
ny, but  rendered  his  decision  upon  the  theory 
that  Lawrence  contracted  for  the  half  interest 
in  the  Ijeyba  property  for  the  Lawrence  Coal 
Company,  and  that  defendant  company  rati- 
fied the  contract  made  by  Lawrence  for  its 
benefit,  although  at  the  time  made  it  was  un- 
authorized; and  there  is  substantial  testi- 
mony to  support  this  theory. 

The  question  to  be  determined  by  this 
court  is:  Could  the 'corporation,  having  re- 
ceived the  benefits  of  the  contract  made  in 
its  behalf  by  an  unauthorized  person,  and 
such  benefits  having  been  retained,  refuse  to 
pay  the  consideration  agreed  to  be  paid  there- 
for, having  full  knowledge  of  the  terms  of 
such  contract?  While  there  is  a  dispute  as 
to  the  consideration  to  be  paid  for  the  Ijeyba 
property,  the  court  evidently  accepted  the 
testimony  of  Leyba,  and  found  that  Lawrence 
had  agreed  to  pay  the  debt  of  plaintiff  as  a 
part  thereof,  and  had  made  a  memorandum 
in  writing  to  that  effect. 

[1,2]  That  a  corporation  may  ratify  an 
unauthorized  agreement  of  another  person, 
made  in  its  behalf,  so  that  it  will  become 
bound  thereby,  is  well  settled.  Western 
Homestead  &  Irrigation  Co.  v.  First  National 
Bank,  9  N.  M.  1,  47  Pac.  721 ;  Elliott  on  Con- 
tracts, 8  459;  2  C.  J.  473  et  seq.  It  is  fur- 
ther well  settled  that  the  principal  must  rat- 
lin the  whole  of  the  agent's  unauthorized 
act,  or  not  at  all,  and  cannot  accept  its  bene- 
ficial results  and  at  the  same  time  avoid  its 
burdens.  The  corporation  accepted  a  deed  to 
the  property  from  Leyba  and  wife,  and  In 
doing  so  it  Is  required  to  pay  the  considera- 
tion Its  unauthorized  agent  agreed  to  pay, 
and  of  which  it  had  full  knowledge  through 
such  agent,  who  subsequently  became  presi- 
dent of  the  corporation,  and  was  president 
of  the  corporation  at  the  time  the  deed  was 
made  from  Leyba  and  wife  to  it.  This  prop- 
osition of  law  is  so  general  that  we  merely 
call  attention  to  the  authorities  cited  in  2  C. 
J.  at  page  493  et  seq. 

[3]  The  contention  made,  that  the  entire 
testimony  only  bound  Lawrence,  Is  not 
thought  to  be  correct  under  the  conclusion 
we  have  reached  as  stated  above.  Neither 
do  wo  look  upon  the  transaction  as  an  agree- 
ment upon  the  part  of  the  corporation  to  an- 
,swer  for  the  debt,  default,  or  miscarriage  of 
another,  nor  that  it  was  a  contract  in  the 
nature  of  a  suretyship;  but  it  became  a 
direct  contract  on  the  part  of  the  corpora- 
lion  w^lth  Ijeyba  when  the  conveyance  was 
accepted  by  it,   and  the  agreement  to  aa- 
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suine  certain  debts  in  consideration  thereof 
Inured  to  the  benefit  of  the  creditors,  whose 
accounts  he  agreed  to  pay.  The  act  of  rati- 
fying the  contract  made  by  Lawrence  for 
the  benefit  of  the  corporation  made  the  cor- 
poration primarily  liable  to  the  plaintiff  for 
the  debt  sued  on;  the  assamptlon  to  pay 
this  debt  being  a  part  of  the  consideration 
for  the  land. 

"It  is  wpll-settled  doctrine  that,  where  one 
for  a  Eiifficicnt  consideration  agrees  to  assume 
and  pay  the  debt  of  another,  the  creditor  is 
impliedly  included  as  within  the  privity  of  the 
promise,  and  he  ^ay  single  oot  the  promisor 
and  sue  him  by  direct  action."  Malanapby  t. 
Mfg.  Co.,  125  Iowa,  719,  101  N.  W.  640,  106 
Am.  St.  Rep.  332. 

This  action  is  not  within  the  statute  of 
frauds.  Greenlees  v.  Roche,  48  Kan.  503,  29 
Pac.  590.  We  believe  that  these  observations 
dispose  of  all  the  assignments  of  error. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  district  court  should  be  and  is 
accordingly  affirmed ;  and  it  is  so  ordered. 

FARKBB,  0.  J.,  and  ROBERTS,  J.,  concur. 


Ex  parte  McDEBMOTT. 
(Supreme  Court  of  California. 


(Or.  2264.) 
July  31,  1919.) 


1.  iNSUBKECnON    «S»2— PUBLICATION    OF  AN- 
ARCHISTIC Doctrine— Statute— Validity. 

Act  April  30,  1019  (St.  1919,  p.  281),  defin- 
ing criminal  syndicalism  and  sabotage,  and  pre- 
scribing penalties,  is  not  beyond  the  legislative 
powers,  at  least  in  so  far  as  its  provisions  ar^ 
material  in  .pase  in  which  the  prisoner  is  charged 
with  the  offense  defined  by  section  2,  subd.  3. 

2.  Statctes  €=»251  —  EuEBGENcr  Clause  — 
Sufficiency, 

Section  4  of  Act  April  30,  1019  (St.  1919, 
p.  282),  as  to  criminal  syndicalism  and  sabotage, 
held  to  be  a  sufficient  compliance  with  Const, 
art.  4,  i  1,  requiring  a  statement  in  one  section 
of  the  act  of  the  facts  making  it  necessary  in 
the  judgment  of  the  Legislature  that  a  law  shall 
go  into  immediate  efEect. 

In  Bank. 

In  the  matter  of  the  application  for  a  writ 
of  habeas  corpus  in  behalf  of  Thomas  Mc- 
Dermott    Application  denied. 

J.  O.  Lawlor,  of  San  Francisco,  for  pe- 
titioner. 


PER  CURIAM.  The  prisoner  has  been 
held  to  answer  a  charge  of  willfully,  unlaw- 
fully, and  feloniously  circulating  and  pub- 
licly displaying  certain  books,  papers,  pam- 
phlets,  documents,   and   other   printed   and 


written  matter,  containing  and  carrying 
written  and  printed  advocacy,  teaching  and 
advising  criminal  syndicalism,  to  wit,  ad- 
vocating, teactiing  and  advising  commission 
of  crime,  sabotage,  and  other  willful  and 
malicious  damage  and  injury  to  property, 
and  unlawful  acts  of  force  and  violence  and 
unlawful  methods  of  terrorism  as  a  means 
of  accomplishing  a  change  in  Industrial 
ownership  and  control  and  effecting  polit- 
ical changes. 

The  complaint  or  deposition  on  which 
he  was  held  to  answer  stated  an  offense 
under  the  language  of  an  act  of  the  Legisla- 
ture entitled  "An  act  defining  criminal  syn- 
dicalism and  sabotage,  prescribing  certain 
acts  and  methods  in  connection  therewith 
and  in  pursuance  thereof  and  providing  pen- 
alties and  punishments  therefor,"  approved 
AprU  30,  1919  (St.  1910,  p.  281).  The  term 
"criminal  syndicalism"  is  defined  in  sec- 
tion 1  of  the  act  as  "any  doctrine  or  pre- 
cept advocating,  teaching  or  aiding  and 
abetting  the  commission  of  crime,  sabotage 
(which  word  Is  hereby  defined  as  meaning 
willful  and  malicious  physical  damage  or 
Injury  to  physical  property),  or  unlawful 
acts  of  force  and  violence  or  unlawful  meth- 
ods of  terroristia  as  a  means  of  accomplish- 
ing a  change  in  Industrial  ownership  or  con- 
trol, or  effecting  any  political  change."  Sub- 
division 3  of  section  2  defines  the  particular 
offense  with  which  the  prisoner  was  charg- 
ed In  substantially  the  language  used  in 
the  complaint  or  deposition. 

[1,2]  No  reason  for  holding  this  act  to 
be  beyond  legislative  power  appears  to  us, 
certainly  in  so  far  as  its  provisions  are 
material  in  this  case.  Section  4  of  the  act 
is  as  follows: 

"Inasmuch  as  this  act  concerns  and  is  neces- 
sary to  the  immediate  preservation  of  the  public 
pence  and  safety,  for  the  reason  that  at  the 
present  time  large  numbers  of  persons  are  going 
from  place  to  place  in  this  state  advocating, 
teaching''  and  practicing  criminal  syndicalism, 
this  act  shall  take  effect  upon  approval  by  the 
governor." 

We  think  this  to  be  a  sufficient  compliance 
with  the  provisions  of  section  1  of  article 
4  of  the  Constitution  re(]ulring  a  statement 
"in  one  section  of  the  act"  of  the  facts 
making  It  necessary  in  the  judgment  of  the 
Legislature  that  a  law  shall  go  into  im- 
mediate effect,  where  the  Legislature  consid- 
ers that  this  is  necessary  "for  the  immediate 
preservation  of  the  public  peace,  health  or 
safety."  The  courts  may  not  say  that  this 
conclusion  of  the  Legislature  was  not  jus- 
tified. 

We  have  read  the  evidence  adduced  on  the 
preliminary  examination,  and  cannot  hold 
that  the  prisoner  has  been  committed  for 
trial  without  reasonable  or  probable  cause. 
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The  application  for  a  writ  of  liabeas 
corpus  Is  denied. 

ANGBLLOTTI,  C.  J.,  and  SHAW,  MEL- 
VIN,  LAWLOR,  WILBUR,  LBNNON,  and 
OLNEY,  JJ.,  concur. 


EARL  V.  DDTODR  et  tH.    (Ii.  A.  6224.) 

(Supreme  Court  of  California.    Aug.  20,  1919. 
Rehearing  Denied  Sept.  18,  1919.) 

1.  BouNDABiES  ®=»33— Pbopertt  Conveted— 
Half  of  "Lot"— Pbesumption. 

Relative  to  eastern  boundary  of  property 
conveyed  by  deed  of  the  westerly  half  of  a  city 
lot,  according  to  recorded  map,  the  word  "lot" 
will  be  presumed,  in  the  absence  of  circumstanc- 
es indicating  a  contrary  intention,  to  be  used 
in  its  general  and  customary  sense,  of  not  in- 
cluding the  half  of  the  street  to  which  the  own- 
er of  the  lot  held  title,  subject  to  the  public 
easement. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lot.] 

2.  BOUNDABIES  €=»33— Pbopbbtt  Convbtbd— 
EviDKNCK  TO  Rebut  Pbesuuftion. 

Presumption  of  the  word  "lot"  in  deed  of 
westerly  half  of  city  lot,  according  to  recorded 
map,  being  used  in  its  general  and  customary 
sense  of  not  including  part  of  street,  held  not 
rebutted  by  the  map,  nor  by  the  fact  that  the 
deed  conveyed  half  of  the  wkter  right  appurte- 
nant to  the  lot,  which  had  originally  been  al- 
lotted on  the  basis  of  acreage,  including  the 
portion  of  the  lot  lying  in  the  street. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Fred  H.  Taft,  Judge. 

Action  by  Edwin  T.  Earl  against  L.  A. 
Dutour  and  another.  Judgment  for  defend^ 
ants,  and  plaintiff  appeals.    Reversed. 

W.  J.  Ford,  of  Los  Angeles,  W.  Leroy 
Thomas,  for  appellants. 

Anderson  &  Anderson,  of  Los  Angeles,  for 
respondent. 

LENNON,  J.  I'txls  appeal  is  from  a  decree 
quieting  plaintiff's  title  to  a  strip  of  land 
fifteen  feet  wide  adjacent  to  the  center  line 
of  lot  17  of  the  Hillard  tract  In  the  county 
of  Los  Angeles. 

[1]  Plaintiff  and  defendant  own,  respec- 
tively, the  easterly  and  westerly  halves  of  Jot 
17,  and  the  sole  question  in  dispute  is  wheth- 
er the  center  line  of  the  lot  forms  the  eastern 
or  western  boundary  of  the  strip  of  land  In 
suit.  The  answer  to  this  question  depends 
ui>on  the  construction  to  be  placed  upon  the 
word  "lot"  in  the  deed  by  which  was  con- 
veyed to  defendants  the  "westerly  one-half  of 
lot  17  of  the  Hillard  tract,  as  per  amended 


map  recorded  In  book  43,  page  64,  miscella- 
neons  records  of  said  county." 

Inasmuch  as  the  map  referred  to  clearly 
indicates  that  the  western  boundary  of  lot  17 
is  the  center  line  of  an  avenue  60  feet  in 
width,  it  was  contended  on  behalf  of  plain- 
tiff and  held  by  the  trial  court  that  the  30- 
foot  strip  covered  by  tlie  street  was  part  of 
the  "lot'l  within  the  meaning  of  the  deed, 
and  that  therefore  the  eastern  boundary  of 
defendants'  laud  was  a  line  halfway  be- 
tween the  center  line  of  the  avenue  and  the 
eastern  boundary  of  lot  17. 

With  this  conclusion  we  are  unable  to 
agree.  However  clearly  It  may  appear  that 
the  owner  of  a  lot  holds  title  to  the  center  of 
an  adjoining  street,  subject  to  the  public 
easement,  and  that  the  boundary  of  the  lot 
Is  technically,  therefore,  the  center  of  the 
street,  in  view  of  the  fact  that  the  owner  of 
such  lot  or  land  has  no  right  to  the  possession 
or  occupancy  of  any  portion  of  such  public 
street,  we  are  of  the  opinion  that  the  word 
"lot,"  as  generally  and  customarily  used,  does 
not  Include  such  portion  of  the  street. 
Wegge  V.  Madler,  129  Wis.  412,  109  N.  W. 
223,  116  Am.  St  Rep.  9S3.  As  stated  by  the 
Supreme  Court  of  Indiana: 

"Lot  and  street  are  two  separate  and  distinct 
terms,  and  'have  separate  and  distinct  meanings. 
The  term  'lota,'  in  its  common  and  ordinary 
meaning,  includes  that  portion  of  the  platted 
territory  measured  and  set  apart  for  individual 
and  private  use  and  occupancy.  While  the 
term  'streets'  means  that  portion  set  apart  and 
designated  for  the  use  of  the  public,  and  such 
is  the  sense  in  which  such  terms  will  be  pre- 
sumed to  have  been  used,  unless  it  be  made  to 
appear  that  a  contrary  meaning  was  intended." 
Montgomery  v.  Bines,  134  Ind.  221,  225,  33 
N.  E.  1100,  1101. 

In  the  absence,  therefore,  of  any  circum- 
stance indicating  that  a  more  unusual  and 
technical  meaning  of  the  word  "lot"  was 
contemplated  and  intended  by  the  grantor, 
it  win  be  presumed  that  the  grant  of  a  frac- 
tional part  or  of  a  given  number  of  feet  of  a 
certain  lot  or  parcel  of  land  conveys  the  giv- 
en fractional  part  or  number  of  feet  of  that 
portion  of  the  lot  or  parcel  of  land  which  is 
set  apart  for  private  use  and  occupancy. 

[2]  Plaintiff  contends  that  the  circumstanc- 
es revealed  by  an  analysis  of  the  map  re- 
ferred to  in  the  deed  indicates  that  the  de- 
fendants' grantor  used  the  word  "lot"  as  In- 
cluding the  portion  lying  in  the  street  as  well 
as  the  portion  set  apart  for  private  use. 
These  circumstances  are  stated  as  follows: 

"First.  The  length  of  all  lot  Imes  is  given  in 
chains  on  the  face  of  the  map,  and  extend  to  the 
centpr  of  tho  avenues  in  front.  The  widths  of 
the  streets  are  not  given  on  the  map  itself,  but 
are  stated  in  the  legend  on  the  map,  such  width 
being  given  in  feet.  Second.  The  side  lot  lines 
themselves  are  extende<l  by  dashed  lines  to  the 
centers  of  the  avenues  in  front.     Third.  The 
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gross  area  is  given  in  acreage  marked  on  each 
lot.  Fourth.  The  center  line  of  each  avenne  is 
marked  on  the  map  by  a  dashed  line  which  is 
intersected  in  nearly  all  instances  by  dashed 
lines  extending  the  heavy  lines  of  the  lots  to 
the  center  of  the  avenues." 

Giving  to  these  items  all  the  force  which 
may  reasonably  be  claimed  (or  them,  they 
tend  to  show  no  more  than  that  It  was  In- 
tended that  lot  owners  in  the  HlUard  tract 
should  take  title  to  the  center  of  the  streets 
or  avenues.  They  do  not,  we  think,  tend  In 
any  way  to  rebut  the  presumption  that  de- 
fendants' grantor  used  the  word  "lot/'  in  its 
ordinary  and.  commonly  acc^ted  meaning. 
Of  no  greater  force,  in  our  opinion,  Is  the  fact 
that  the  deed  in  questlan  conveyed  one-baLf 
of  the  water  right  appurtenant  to  lot  17,  the 
same  having  originally  been  allotted  on  the 
basis  of  acreage  including  the  portion  ot  the 
lot  lying  in  the  street  It  follows  that  the 
presumption  stands  unrebntted. 

The  Judgment  appealed  from  Is  reversed. 

We  concur:    WIUJDB,  J.;    MELVIN,  J. 


PATTEN  &  DAVIES  LUMBER  CO.  v.  AMI- 
GO  CO.    (L.  A.  5210.) 

(Supreme  Court  of  California.    Aug.  18,  1919.) 

1.  Contracts  «s>302  —  Statement  or  De- 
fects. 

An  owner  of  property  being  improved,  who 
was  to  furnish  a  statement  of  defects,  was  not 
required,  by  implication,  to  add  to  a  statement 
of  defects  directions  as  to  the  steps  which  the 
contractor  should  take  in  order  to  remedy  the 
defect. 

2.  CoNTEACTS  «=»306(1)  —  Depabtureb  from 
Contbaot. 

Where  defects  in  work  constituted  material 
departures  from  the  contract,  and  were  made 
by  the  contractor  with  intent  to  cheat  and  de- 
fraud, and  the  owner  was  thereby  cheated  and 
defrauded,  the  contractor  is  in  no  position  to 
assert  that  the  owner  waived  his  right  to  ob- 
ject to  the  defects  in  the  work  by  failing  to 
serve  a  statement  of  defects  as  required  by  the 
contract. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Prank  G.  EHnlayson,  Judge. 

Action  by  the  Patten  &  Davies  Lumber 
Company,  a  corporation,  against  the  Amlgo 
Company.  Judgment  for  defendant,  and 
plaintia  appeals.    Affirmed. 

6.  G.  De  Garmo,  of  Los  Angeles,  for  ap- 
pellant 

Emmet  H.  Wilson,  of  Los  Angeles,  for  re- 
q)ondent. 


LBNNON,  J.  In  this  action  the  plalntifl, 
as  assignee  of  one  F.  J.  Castellaw,  sued  to 
recover  a  balance  alleged  to  be  due  for  labor 
and  materials  furnished  In  Improving  streets 
on  defendant's  land.  The  defendant  had 
judgment,  from  which  the  plaintiff  ai^eals 
upon  a  bill  of  exceptions. 

The  trial  court  found  that  the  work  done 
was  defective  in  numerous  particulars  and 
that  the  defendant  bad  paid  all  that  the 
work  was  reasonably  worth.  The  principal 
and  practically  the  only  point  made  in  sup- 
port of  the  appeal  is  that  the  trial  court 
should  have  found — 

"that  the  defendant,  by  reason  of  its  failure  to 
serve  upon  the  contractor  a  written  statement 
of  the  defects  to  be  remedied  by  the  contractor 
to  entitle  him  to  a  certificatG  of  completion,  is 
estopped  to  deny  the  proper  performance  of  the 
contract  by  the  contractor  and  from  claiming 
defective  workmanship  or  materials  performed 
and  furnished  by  the  contractor." 

It  might  be  supposed  from  this  statement 
of  appellant's  contention  that  It  would  be 
claimed  that  no  written  statement  of  defects 
bad  been  delivered  by  the  defendant  to  the 
contractor,  and  that,  therefore,  the  defects 
having  been  inadvertently  made  and  never 
brought  to  the  attention  of  the  contractor, 
the  latter  was  relieved  of  the  responsibility 
of  remedying  them.  It  appears  from  its 
brief,  however,  that  appellant  admits  that 
a  general  statement  of  defects  in  grading 
and  oiling  had  been  delivered,  and  admits 
that  the  contractor  had  knowledge  of  the  de- 
fects In  the  work,  but  insists  that  the  state- 
ment was  not  sufficiently  specific  to  inform 
the  contractor  what  steps  defendant  required 
to  be  taken  to  remedy  these  defects. 

(1]  This  contention  of  the  appellant  is 
wholly  and  obviously  without  merit.  In  the 
first  place,  as  found  by  the  trial  court,  a 
wi-ltten  statements  of  defects,  stating  the 
true  and  Just  reasons  for  refusing  to  accept 
the  work,  was  delivered.  Defendant  was,  in- 
deed, required  by  the  contract  to  furnish  a 
statement  of  defects;  but  it  was  not  re- 
quired, either  expressly  or  by  implication;  to 
add  to  this  statement  directions  as  to  the 
steps  which  the  contractor  should  take  in 
order  to  remedy  the  defects.  Its  duty  was 
fiilfllled  when  It  stated  the  defects,  indicated 
that  they  were  departures  from  the  contract, 
and  demanded  that  the  contract  be  carried 
out 

[2]  Moreover,  It  appears  from  the  uwiues- 
tloned  finding  of  the  trial  court  that  the  de- 
fects in  the  work  constituted  material 
departures  from  the  contract,  which  were 
made  by  the  contractor  willfully  and 
with  intent  to  cheat  and  defraud  defendant, 
and  that  defendant  was  thereby  cheated 
and  defrauded.  This  being  so,  neither  the 
contractor  nor  liis  assignee  is  in  any  posi- 
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tlon  to  assert  that  defendant  has  waived  its 
right  to  object  to  the  defects  in  the  worlc  by 
failing  to  serve  a  proper  statement  of  de- 
fects. 

Finally,  it  appears  trom  the  nnquestloued 
findings  of  the  trial  court  that,  several 
months  prior  to  the  alleged  completion  of 
the  work,  defendant  had  made  a  partial  pay- 
ment to  cover  certain  concrete  work  already 
completed;  that,  by  reason  of  defects  In 
said  work  which  were  fraudulently  con- 
cealed from  defendant,  this  payment  greatly 
exceeded  the  value  of  the  work  done;  and 
that,  by  reason  of  willful  departures  from 
the  contract,  the  value  of  the  work  done  sub- 
sequent to  the  said  payment  and  prior  to  the 
alleged  completion  of  the  work  did  not  ex- 
ceed the  amount  of  the  excess  in  the  prior 
payment;  wherefore  no  sum  whatever  was  due 
or  owing  from  the  defendant  to  the  contractor 
or  to  his  assignee  at  the  time  the  suit  was  filed. 
We  are  at  a  loss  to  understand  how,  with- 
out undertaking  to  question  these  findings, 
appellant  can  seriously  argue  that  it  should 
be  allowed  to  recover  the  full  contract  price 
for  the  work  by  reason  of  any  insufficiency 
In  the  statement  of  defects  delivered  by  the 
defendant. 

Judgment  affirmed,  with  damages  in  .the 
sum  of  $50  for  prosecuting  a  frivolous  ap- 
peal. 

We  concur:    WILBUR,  J.;    MELVIN,  J. 


In  re  BAM^GU'S  ESTATE.     (Sac.  2939.) 
(Supreme  Court  of  California.    Aug.  23,  1919.) 

1.  Wills  €=»734(l)—LEOAcn:8— Interest. 

The  matter  of  interest  on  legacies  is  control- 
led by  statute,  in  absence  of  proviaions  in  wiU. 

2.  Adoption  ®=>20— Effect. 

Adoption  establishes  legal  relation  of  parent 
and  child,  including  obligation  of  parent  to  sup- 
port child. 

3.  Wills  ®=»734(0)  —  Leoacies  —  Interest — 
Legacy  for  "Maintenance." 

A  legacy  to  testator's  adopted  daughter,  who 
had  received  substantial  support  from  him  for 
nearly  10  years  preceding  the  making  of  the  will 
and  was  in  receipt  of  such  support  at  the  time 
of  his  death,  held  to  be  a  "legacy  for  mainte- 
nance," within  Civ.  Code,  $  1369,  providing  that 
such  legacies  bear  interest  from  testator's  death. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  t-'hrases.  First  and  Second  Series,  Mainte- 
nance.] 

4.  Wills  «=5>734(11)— Interest  on  Leoact— 
Statutort  Benefits. 

'  An  adopted  child's  right  to  interest  on  a 
maintenance  legacy,  under  Civ.  Code,  §  1369, 
is  not  destroyed  because  diUd  demanded  and 


received  statutory  family  allowance  pending  ad- 
ministration, etc.,  where  there  was  nothing  in 
will  which  required  child  to  elect  between  rights 
under  will  and  statute. 

in  Bank. 

Appeal  from  Superior  Court,  Tulare 
County ;  Stanley  A.  Smith,  Judge. 

In  the  matter  of  the  estate  of  George 
Adams  Ballon,  deceased.  Application  by 
Alice  May  Ballou,  for  diatribution  of  a  leg- 
acy. From  part  of  a  decree  refusing  certain 
interest  on  the  legacy,  the  applicant  appeals. 
Reversed. 

MJddlecoff,  Soott  ft  Ham,  of  Vlsalia,  for 
appellant 

E.  C.  Famsworth  and  Power  &  McFad- 
zean,  all  of  Vlsalia,  for  respondent. 

ANGELLOTTI,  C.  J.  Deceased  died  tes- 
tate. May  31,  1917,  leaving  an  estate  ag- 
gregating in  value  nearly  $84,000.  On  July 
6,  1914,  when  81  years  of  age,  he  had  le- 
gally adopted  as  his  child  one  Alice  May 
Riley,  thereafter  known  as  Alice  May  Ballou. 
In  his  will,  executed  May  16,  1916,  he  made 
provision  for  her  as  follows: 

"Secondly,  I  give,  devise  and  bequeath  to  my 
adopted  daughter,  Alice  May  Ballou,  the  sum  of 
ten  thousand  dollars  in  cash." 

This  was  the  only  provision  which  in  any 
way  referred  to  her.  The  residue  of  his 
property  was  left  to  his  lawful  nephews  and 
nieces.  Upon  application  by  her  for  distri- 
bution of  this  legacy,  the  court  below  de- 
creed payment  to  her,  in  full  satisfaction  of 
the  legacy,  the  sum  of  $10,000,  together  with 
interest  from  May  31,  1918,  which  was  one 
year  after  the  death  of  deceased.  We 
have  here  an  appeal  by  such  child  from  the 
decree,  In  so  far  as  it  refused  interest  for 
the  year  immediately  following  the  testator's 
death.  The  sole  question  on  the  appeal  Is 
as  to  the  date  from  which  Interest  should 
be  paid  on  the  legacy. 

The  child  was  within  a  few  days  of  11 
years  of  age  at  the  date  of  the  making  of 
the  will,  and  she  was,  in  substantial  part, 
at  least,  supported  by  deceased  from  the 
time  of  her  adoption  to  the  date  of  his  death. 
The  court  substantially  found  that  at  the 
time  of  the  death  of  deceased  she  possessed 
no  other  property  or  source  of  maintenance. 
The  evidence  showed  that  she  and  her  moth- 
er had  been  abandoned  by  the  father  in  the 
year  1910,  and  that  the  father  thenceforth 
had  contributed  nothing  to  the  support  of 
the  child.  At  the  time  of  the  adoption,  de- 
ceased deposited  $400  in  a  bank  for  the  sup- 
port of  the  cldld  and  its  mother,  and  contin- 
uously thenceforth  she  lived  either  in  an 
apartment  provided  for  her  and  her  mother 
by  deceased,  or  at  a  convent  school,  where 
the  cost  of  her  maintenance  was  paid  by 
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deceased.  He  also  paid  biUs  incurred  to 
provide  her  wlttk  food.  Some  question  ap- 
pears to  have  arisen  between  tlie  motjber 
and  deceased  as  to  whether  he  was  furnish- 
ing sufficient  support;  the  mother  commenc- 
ing a  suit  against  deceased  in  March,  1916, 
to  compel  him .  to  furnish  the  same.  This 
action  was  pending  at  the  time  of  his  death. 
[1-3]  In  the  absence  of  provision  in  the 
will,  the  matter  of  Interest  on  legaaes  is  con- 
trolled by  our  statutory  regulations  in  that 
behalf.  By  section  1368,  Civil  Code,  it  is 
provided  that  legacies  are  due  and  deliver- 
able at  the  expiration,  of  one  year  after  the 
testator's  decease.  Section  1369,  Civil  Code, 
is  as  follows: 

"Legacies  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies 
for  maintenance,  or  to  the  testator's  widow,  bear 
interest  from  the  testator's  decease." 

The  will  here  containing  no  provision  on 
the  subject,  the  question  is  whether  or  no 
the  legacy  to  Alice  May  Ballou  is  one  for 
maintenance.  If  it  is  a  legacy  for  mamte- 
nance,  it  must  be  held  under  the  deai  and 
explicit  terms  of  the  statute  that  it  l>ear8 

interest  from   the  testator's  decease.     The..- — 

trial  court  found  that  the  legacy  "was  not   maintenance.' 


provide  for  the  necessities  of  their  offspring,  and 
from  the  presumption  that  they  do  not  gener- 
ally intend  to  leave  their  children  in  destitution 
and  want  during  the  most  hnloless  periods  of 
their  infancy." 

See  2  Wocmer,  Am.  Law  -of  Adm'n  star 
p.  1005 ;  Brown  v.  Knapp,  79  N.  T.  136,  142 ; 
Neder  v.  Zlmmer,  3  N.  Y.  Supp.  133;  In  re 
Keech's  Estate,  240  Pa.  491,  87  Atl.  623. 
In  so  far  as  the  evidence  of  circumstances 
proper  to  be  taken  into  consideration,  is  con- 
cerned, there  is  nothing  to  rebut  this  pre- 
sumption. In  fact,  such  evidence  affirmative- 
ly shows  appreciation  by  the  testator  of  his 
obligation  to  support  his  child,  and  substan- 
tial support  by  him  from  the  time  of  adop- 
tion to  the  time  of  his  death.  Construing 
the  words  of  the  will  in  the  light  of  the 
relationship  between  the  parties,  and  in  con- 
nection with  the  circumstance  that  the  child 
had  received  substantial  supiwrt  from  the 
testator  for  nearly  ten  years  next  preceding 
the  making  of  the  will,  and  was  in  receipt 
of  such  support  at  the  time,  "we  are  of  the 
opinion,"  as  said  in  Estate  of  Mackay,  107 
Cal.  303,  308,  40  Pac.  558,  660,  "that  the 
provision  In  question  created  a  'legacy  for 


given  or  Intended  to  be  given  to  said  minor 
as  a  legacy  for  maintenance."  We  are  con- 
strained to  hold  that  this  finding  is  with- 
onr  legal  siu)port  in  the  evidence.  Whether 
or  not  it  was  intended  as  a  legacy  for  main- 
tenance must,  of  course,  be  determined  from 
the  words  of  the  will,  taking  into  view  the 
circumstances  under  which  it  was  made,  ex- 
clusive of  the  oral  declarations  of  the  tes- 
tator. CiT.  Code,  S  1318.  Except  for  Its 
description  of  the  legatee  as  "my  adopted 
daughter,"  the  will  Is  entirely  silent  in  this 
regard.  That  the  legatee  was  the  adopted 
daughter  of  deceased  is  a  conceded  fact  that 
must  be  taken  into  view  in  determining  the 
intent  and  purpose  of  this  legacy.  The  ef- 
fect of  the  adoption  was  to  establish  be- 
tween deceased  and  Alice  May  Ballou  .the  le- 
gal relation  of  parent  and  child,  with  all  the 
Incidents  and  consequences  of  that  relation 
<see  Estate  of  Jobson,  164  Oal.  312,  128  Pac. 
938,  43  L.  R.  A.  [N.  S.]  1062 ;  Estate  of  Dar- 
ling, 173  Cal.  221,  159  Pac.  606),  deluding 
of  course,  the  obligation  of  support  of  the 
child  by  the  parent. 

In  all  Jurisdictions  In  which  the  question 
has  arisen  it  appears  to  be  held  with  prac- 
tical unanimity  that  a  legacy  to  a  minor 
child  by  a  parent,  or  one  standing  in  loco 
parentis,  is,  in  the  absence  of  other  sub- 
stantial provision  in  the  will  for  mainte- 
nance, and,  of  course,  in  the  absence  of  lan- 
guage indicating  a  contrary  intent,  presum- 
ed to  l>e  a  legacy  for  maintenance.  As  said 
in  40  Cyc.  2095: 

"The  reason  for  this  exception  is  founded  in 
the  moral  and  legal  obligation  of  parents  to 


[4]  That  under  the  law  regulating  the  ad- 
ministration of  estates  of  deceased'  i)ersons 
the  legatee  was  entitled,  as  the  child  of  de- 
ceased, to  receive  a  family  allowance  for  her 
support  pending  the  settlement  of  the  estate 
we  regard  as  entirely  immaterial  in  this 
connection.  Such  a  situation  in  no  way  af- 
fects the  question  of  the  character  of  the 
l^acy  as  being  one  for  maintenance  or 
otherwise.  Notwithstanding  the  right  to 
family  allowance  for  the  few  months  of  pen- 
dency of  administration,  the  legacy  is  still 
a  "legacy  for  maintenance,"  and,  in  so  far 
as  the  matter  we  are  discussing  is  concerned, 
section  1369,  Civil  Code,  puts  all  legacies 
for  maintenance  on  the  same  footing  as  leg- 
acies to  the  testator's  widow,  and  expressly 
provides  that  both  of  these  classes  of  leg- 
acies shall  bear  interest  from  the  date  of 
the  testator's  death,  in  the  absence,  of 
course,  of  provision  to  the  contrary  in  the 
will.  In  this  regard  we  are  bound  by  the 
plain,  unambiguous  terms  of  the  statute. 
The  character  of  the  legacy  as  a  legacy  for 
maintenance  being  established,  the  result 
prescribed  by  the  statute  necessarily  follows. 

That  the  legatee,  as  a  minor  child  of  de- 
ceased, was  in  fact  allowed,  and  did  In  fact 
receive,  a  family  allowance  pending  admin- 
istration, as  well  as  a  homestead,  we  must 
likewise  regard  as  immaterial  on  this  ap- 
peal. Obviously  such  matters  can  have  no 
bearing  on  the  question  of  the  character  of 
the  legacy,  and  are  material,  if  at  all,  only 
upon  some  such  theory  as  that  by  accepting 
certain  benefits  given  her  as  the  child  of  the 
deceased  by  statute,  she  has  elected  to  take 
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those  benefits  In  place  ol|  certain  benefits 
given  her  by  the  will.  There  Is,  however, 
nothing  In  the  will  upon  which  it  msy  be 
claimed  that  the  child  was  put  to  an  election 
In  this  matter,  and,  this  being  so,  her  re- 
ceipt of  the  benefits  accorded  her  by  the  law 
as  a  child  of  deceased  from  the  funds  of  the 
estate  In  no  way  affects  her  rights  as  a 
legatee.  See  Estate  of  Cowell,  164  Cal.  636, 
130  Pac.  209. 

In  so  far  as. the  decree  disallows  interest 
on  appellant's  legacy  for  the  year  commenc- 
ing May  31,  1917,  it  Is  reversed. 

We  concur:  SHAW,  J.;  WILBUR,  J.; 
OLNEY,  J.;  LENNON,  J.;  LAWLOR.  J,; 
MELVIN,  J. 


NAHHAS  et  al.  v.  BROWNING  et  al. 
(Sac.  2632.) 

(Supreme  Court  of  California.    Aug.  19,  1919.) 

1.  Replbvin  <8=»124(3)—DisuissaI/— Effect. 

Plaintiff  In  replevin  cannot,  by  dismissing 
his  action  after  destruction  of  the  property  by 
fire,  deprive  defendants  of  the  right  given  them 
by  Code  Civ.  Proc.  $  667,  to  recover  damages 
on  the  replevin  bond  for  the  talsing  and  with- 
holding of  the  property. 

2.  Replevin  <S=>124(3)— Bond— Damages. 

Where,  after  plaintiff  in  replevin  obtained' 
property  by  replevin  process,  it  was  destroyed 
by  fire,  the  owners  may  recover,  in  suit  on  re- 
plevin bond,  not  only  the  value  of  the  proper- 
ty, but  damages  for  withholding,  and  they  arc 
not  restricted  to  interest  on  the  value  of  the 
property,  upon  the  theory  that  talcing  was  a 
conversion. 

3.  Replevin  iS=>83— Dauaoes  to  Defendant. 

One  whose  property  is  taken  in  replevin  suit 
is  not  confined  to  interest  as  on  the  value  of 
the  property  as  damages,  if  he  can  establish  the 
fact  that  the  value  of  the  use  of  the  property 
exceeds  the  Interest. 

4.  Appeal  and   Ekbob   "g^GiHCl)— Review— 

FlNOINQS. 

In  the  absence  of  a  record  showing  the  ev- 
idence, special  findings  of  the  jury  are  con- 
clusive on  appeal. 

5.  Replevin  €=>79— Intebest. 

Parties  whose  property  was  talcen  unaer  re- 
plevin process  are  not  entitled  to  recover  in- 
terest on  the  value  of  the  property  which  was 
destroyed  while  in  possession  of  the  plaintiff  in 
rfplcviu,  together  with  damages  for  the  with- 
holding of  the  property. 

In  Bank. 

Appeal  from  Superior  Court,  Coiusa  Coun- 
ty ;   liSruest  Weyand,  Judge. 

Action  by    J.    N.    Nahhas    and    another 
against  J.  W.  Browning  and  others.    From 


an  order,  made  on  motion  of  defendants, 
vacating  the  judgment  rendered  on  the  ver- 
dict of  the  jury,  plaintiffs  appeal.  Order  re- 
versed, with  directions. 

George  R.  Freeman,  of  Willows,  for  appel- 
lants. 

Thomas  Rutiedge,  of  Colusa,  for  respond- 
ents. 

IJENNON,  J.  The  plaintiffs  herein  sue  on 
a  replevin  bond ;  Browning,  the  plaintiff  In 
the  replevin  action,  and  Balsdon  and  Morris, 
his  sureties,  being  joined  as  defendants.  The 
property  replevied  consisted  of  a  harvesting 
outfit.  It  was  destroyed  "by  fire  while  in  the 
possession  of  Browning,  who  thereafter  dis- 
missed the  replevin  suit.  The  plaintiffs 
thereupon  instituted  this  action  and  recov- 
ered judgment  on  a  verdict  awarding  dam- 
ages In  the  sum  of  $3,695.  The  verdict  of  the 
jury  was  accompanied  by  answers  to  certain 
questions  submitted  by  the  court,  which  In- 
dicated that  the  sum  of  $3,695  had  been  ar- 
rived at  by  adding  the  item  of  $920,  represent- 
ing the  plaintiffs'  damage  for  the  loss  of  the 
use  of  the  property,  to  the  item  of  $2,775, 
representing  the  value  of  the  property  at  the 
time  it  was  replevied. 

On  the  defendants'  motion,  the  court,  by 
an  order  purporting  to  be  made  pursuant  to 
the  provisions  of  section  663  of  the  Code  of 
Civil  Procedure,  vacated  the  judgment  on  the 
ground  that  it  was  inconsistent  with  and  not 
supported  by  the  so-called  special  verdict, 
and  entered  judgment  for  the  plaintiffs  in 
the  sum  of  $2,775,  with  Interest  from  the  date 
of  the  replevin  at  7  per  cent  yearly.  The 
plaintiffs  thereupon  prosecuted  this  appeal 
upon  a  bill  of  exceptions  containing  the  plead- 
ings, the  verdict,  the  original  judgment,  and 
the  order  appealed  from,  but  which  does  not 
set  forth  or  purport  to  set  forth  any  of  the 
evidence  received  in  the  case. 

[1,  2]  In  making  the  order  complained  of, 
the  lower  court  apparently  proceeded  upon 
the  theory  that  the  plaintiffs'  cause  of  action 
was  to  be  viewed  solely  as  one  for  wrongful 
conversion,  and,  pursuant  to  this  theory.  It 
applied  the  rule  of  damages  prescribed  by 
section  3336  of  the  Civil  Code,  and  therefore 
eliminated  the  item  of  $920,  representing  the 
plaintiffs'  damage  for  the  loss  of  the  use  of 
the  property.'  In  this  the  coart  was  In 
error.  By  dismissing  his  action  in  replev- 
in, Browning  could  not,  and  did  not,  de- 
prive the  plaintiffs  of  their  right  to  re- 
cover such  damages  as  they  could  have  re- 
covered in  that  action  had  it  been  prosecuted 
to  judgment.  Mills  v.  Gleason,  21  Cal.  274, 
quoted  with  approval  In  Clary  v.  Rolland,  24 
Cal.  147,  152.  It  is  expressly  provided  in 
section  667  of  the  Code  of  Civil  Procedure 
that— 

"If  the  property  [involved  in  a  replevin  ac- 
Uou]  has  been  delivered  to  the  plaintiff,  and  the 
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defendant  daim  a  return  thereof,  jndgraont  for  ( 
the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  can- 
not be  had,  and  damages  for  taking  and  with- 
holding the  aame." 
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A  return  of  the  property  could  not  have 
been  had  in  the  replevin  suit  here  in  ques- 
tion. Had  that  action  been  carried  to  Judg- 
ment, defendants,  plaintiffs  herein,  would 
therefore  have  been  entitled  to  a  Judgment 
for  the  value  of  the  property,  not  as  damages 
for  its  conversion,  but  as  a  substitute  for 
and  in  lieu  of  the  property,  and  would,  in 
addition,  have- been  entitled  to  a  Judgment  for 
damages  for  the  taking  and  withholding  the 
property.  Such,  then,  would  have  been  the 
measure  of  the  damages  of  the  plaintiffs  here- 
in, had  the  replevin  action  proceeded  to  Jndg- 
'  mcnt,  and  such,  therefore,  should  be  the 
measure  of  their  recovery  on  the  bond.  34 
Cyc.  1582-1585 ;  2  Sedgwick  on  Damages  (Mh 
Ed.)  pp.  1433.  1434 ;  Talcott  v.  Rose  (Tex.  Civ. 
App.)  64  S.  W.  1009;  Sopris  v.  Lilly,  1  Colo. 
266. 

[3-6]  Ordinarily,  loss  of  use  and  other  in- 
juries resulting  from  the  taking  and  with- 
holding of  personal  property  may  be  com- 
pensated' by  allowing  the  successful  party  in 
a  replevin  suit  to  recover  interest  on  the 
value  of  the  property  from  the  time  of  the 
taking.  There  is  no  good  reason,  however, 
for  holding  that  he  is  confined  to  interest  as 
damaged,  if  he  can  establish  the  fact  that  the 
value  of  the  use  of  the  property  of  which  he 
was  deprived  exceeds  the  interest.  Hunt  v. 
Thompson,  19  Wyo.  523,  120  Pac.  181,  122 
Pac.  024;  2  Sedgwick  on  Damages  (9th  Ed.)  p. 
1046.  In  the  absence  of  a  record  showing  the 
evidence  received  in  the  case,  the  so-called 
special  finding  of  the  Jury  is  conclusive  upon 
this  appeal  that  the  damage  for  taking  and 
withholding  the  property  was  shown  to  be 
$920,  an  amount  in  excess  of  the  interest.  Spe- 
cial injury  resulting  from  the  taking  and  with- 
holding of  the  property  having  been  duly  al- 
leged in  the  complaint,  plaintiffs  are  entitled 
to  recover  the  sum  of  ?J>20  assessed  as  dam- 
ages for  such  Injury,  together  with  the  value 
of  the  property,  with  interest  on  the  total 
sum  from  the  date  of  the  entry  of  the  orig- 
inal Judgment.  They  are  not,  however,  en- 
titled to  interest  on  the  value  of  the  property 
from  the  date  of  the  taking  to  the  date  of 
the  Judgment.  2  Sedgwick  on  Damages  (9th 
Ed.)  p.  1048;  Freeborn  v.  Norcross,  49  CaL 
313;  Garcia  v.  Qunn,  119  Gal.  315,  51  Pac. 
684. 

The  Judgment  is  reversed,  with  directions 
to  the  lower  court  to  enter  Judgment  in  ac- 
cord with  the  views  herein  expressed. 

We  concur:  ANGELLOTI,  C.  J.;  WIL- 
BUR, J.;  LAWLOR,  J.;  SHAW,  J;  OLNEY, 
J.;   MELVIN,  J. 


MATTSON  V.  MATTSON.     (L,  A.  4010.) 

(Supreme  Court  of  California.    Ang.  16,  1919.) 

1.  HvsBANO   AND    Wife   i&=»296  —  Sep  abate 
Maintenance— CouFiAiNT. 

A  wife's  separate  maintenance  complaint 
need  not  allege  her  residence. 

2.  PLEAniNQ  «=»192(2),  354(1)— Complaint- 
Motion  TO  Stbike— Demubbeb. 

A  wife's  complaint  for  separate  maintenance 
is  not  subject  to  be  stricken  becaute  uncertain 
in  its  allegations  of  cruelty,  but  the  proper  rem- 
edy is  a  demurrer,  under  Code  Civ.  Proc.  §  430, 
upon  ground  that  complaint  is  uncertain,  etc. 

3.  Tbial  «=5>163— Motion  fob  Nonsuit— Keq- 

UISITES. 

A  motion  for  nonsuit  at  close  of  plaintiffs 
case  will  not  be  granted  unless  specific  grounds 
on  which  motion  is  made  are  stated. 

4.  HtJSBAND     AND     WiFE     <g=s>297  —  SePABATE 

Maintenance — Cosbobobation. 
Corroboration  is  unnecessary  in  a  wife's  ac- 
tion for  maintenance  without  divorce,  since  Civ. 
Code,  i  130,  requires  corroboration  only  in  ac- 
tions where  a  divorce  is  granted. 

5.  Husband  and  Wifb  <e=>298V^— Separate 
Maintenance— Findings. 

In  a  separate  maintenance  action,  findings 
that  plaintiff  wife  did  not  accuse  defendant  of 
improper  relations  wit£  his  daughter-in-law  and 
that  none  of  plaintiff's  statements  had  brought 
defendant  into  contempt,  etc.,  held  a  sufScient 
finding  upon  the  issue  whether  plaintiff  circulat- 
ed false  reports  regarding  defendant  and  his 
daughter-in-law. 

6.  HxrsBANO  AND   Wiix  «=>297  —  Skpabatk 
Maintenance— Sufficiency  of  Evidence. 

In  a  wife's  action  for  separate  maintenance, 
conflicting  evidence  held  to  sustain  trial  court's 
finding  that  plaintiff  wife  did  not  drculate  false 
reports  regarding  defendant  and  his  daughter- 
in-law. 

7.  Divobce  *=»54— Recbmination— Cbubi^tt. 

In  a  wife's  separate  maintenance  action  a 
finding  that  plaintiff  was  entitled  to  divorce 
on  grounds  of  extreme  cruelty  precludes  defend- 
ant husband  from  securing  a  divorce  on  his  cross- 
complaint,  even  if  he  could  have  established 
plaintiff's  cruelty. 

8.  Husband    and    Wife    «=>288  — Mainte- 
nance—Mutual  Fault. 

Alimony  may  be  awarded  a  wife  in  a  sepa- 
rate maintenance  action,  although  both  she  and 
defendant  husband  were  at  fault. 

Department  1. 

Appeal  from  Superior  Court,  Kem  County ; 
Howard  A.  Peairs,  Judge. 

Action  by  Alice  Mattson  against  Olaf  O. 
Mettson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afllrmed. 
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E.  J.  Emmons,  H.  B.  Johnstone,  and  Thom- 
as Scott,  all  of  Bakersfleld,  for  appellant. 

Walter  Osbom,  of  Bakersfleld,  for  respond- 
ent 

LAWLOR,  J.  This  action  was  brought  in 
the  superior  court  of  Kern  tounty  by  the 
plnintlfC  against  the  defendant,  her  husband, 
for  maintenance  and  support,  both  pendente 
lite  and  permanent,  counsel  fees,  and  costs. 
After  the  defendant  had  Interposed  a  demur- 
rer and  a  motion  to  strike  out,  which  were  al- 
lowed by  the  court,  the  plaintiff  filed  an 
amended  complaint,  to  which  defendant  de- 
,  murred  and  moved  to  strike  out  certain  por- 
tions thereof.  The  demurrer  to  the  amended 
complaint  and  motion  to  strike  out  were  de- 
nied, whereupon  the  defendant  filed  an  an- 
swer and  a  cross-complaint  in  which  he 
asked  for  a  divorce  upon  the  ground  of  ex- 
treme cruelty.  The  court  found  in  favor  of 
the  plaintifF;  that  she  and  the  defendant  in- 
termarried on  June  8,  1910,  and  ever  since 
have  been,  and  now  are,  husband  and  wife; 
that  she  had  a  cause  of  action  for  divorce  on 
the  ground  of  extreme  cruelty,  and  that  she 
was  entitled  to  the  sum  of  $150  a  month  for 
permanent  support  and  maintenance,  as  well 
as  to  counsel  fees  and  costs  of  suit,  it  having 
been  found  "that  this  defendant  is  the  owner 
and  Is  in  possession"  of  property  of  the  total 
value  of  about  |200,000,  and  "that  his  gross 
monthly  Income  is  of  the  sum  of  about  $500." 
The  defendant  was  denied  a  divorce  upon 
the  ground  of  extreme  cruelty  as  alleged  in 
his  cross-complaint.  Judgment  was  entered 
accordingly.  Defendant  moved  for  a  new 
trial  upon  statutory  grounds,  which  motion 
the  court  denied.  The  defendant  thereupon 
appealed  from  the  Judgment  entered  in  fa- 
vor of  the  plaintiff  and  against  the  defend- 
ant and  from  the  judgment  denying  the  de- 
fendant a  divorce  in  said  action. 

It  appears  that  both  the  plaintiff  and  the 
defendant  were  more  than  60  years  of  age 
at  the  time  they  intermarried.  The  evidence 
as  to  the  controverted  Issues  is  In  sharp  con- 
flict. In  support  of  the  allegations  of  the 
complaint  the  plaintiff  Introduced  evidence 
tending  to  show  that  the  defendant  had  on 
numerous  occasions  struck  and  beat  her  and 
otherwise  subjected  her  to  cruel  and  inhu- 
man treatment,  which  had  caused  her  both 
physical  and  mental  suffering.  All  this  was 
vigorously  denied  by  the  defendant,  who  sup- 
ported his  cross-complaint  with  evidence  that 
the  plaintiff  was  of  a  nagging  and  quarrel- 
some disposition,  and  tliat  she  had  circulated 
certain  false  and  malicious  reports  concern- 
ing his  alleged  adulterous  relations  with  his 
daughter-in-law.  Plaintiff  in  her  answer  to 
to  the  cross-complaint  and  in  her  testimony, 
denied  the  allegations  of  extreme  cruelty. 
The  specific  facts,  in  so  far  as  they  are  perti- 
nent, will  be  developed  in  our  discussion  of 
the  various  points  presented  for  review  on 
this  appeal. 


[1]  1.  It  is  urged  by  defendant  that  his  de- 
murrer to  the  amendment  complaint  should 
have  been  granted.  The  demurrer  was  made 
on  the  ground  that  the  complaint  failed  to 
allege  the  residence  of  the  plaintiff.  This 
contention  is  without  merit.  In  an  action 
for  separate  maintenance  residence  need  not 
be  alleged  or  proved.  Hiner  v.  Hiner,  153 
Cal.  254,  94  Pac.  1044. 

[2]  It  Is  also  urged  that  It  was  error  to 
deny  defendant's  motion  to  sti-ike  out  certain 
portions  of  the  amended  complaint.  While 
the  defendant,  relying  on  the  allegations  of 
the  pleading,  has  advanced  no  argument  in 
his  brief  why  the  motion  should  not  have 
been  denied,  an  examination  of  the  pleading 
itself,  which  is  set  out  in  the  transcript, 
shows  that  it  was  made  on  the  ground  of  un- 
certainty as  to  time  and  place  of  certain  al- 
leged acts  of  extreme  cruelty.  A  motion  to 
strike  out  on  the  indicated  grounds  is  not 
proper  practice  in  this  state.  The  only  prop- 
er remedy  Is  by  demurrer  on  the  ground  that 
the  complaint  is  ambiguous,  unintelligible, 
or  uncertain  under  section  430  of  the  Code 
of  Civil  Procedure.  McFarland  v.  Holcomb, 
123  Cal.  84,  55  Pac.  761. 

[3]  2.  At  the  close  of  the  plaintiff's  case  the 
defendant  moved  for  a  nonsuit  as  follows: 
"If  your  honor  please,  in  this  case,  we  now 
move  for  a  nonsuit  as  to  the  cause  of  action 
set  out  in  the  plaintiff's  complaint."  The 
motion  was  denied  by  the  court  and  defend- 
ant assigns  this  as  error.  It  is  well  estab- 
lished in  this  state  that  a  motion  for  nonsuit 
will  not  be  granted  unless  the  specific 
grounds  on  which  such  motion  is  made  are 
stated.  Coffey  v.  Greenfield,  62  Cal.  602; 
Miller  V.  Luco,  80  Cal.  257,  22  Pac.  195 ;  Dur- 
fee  V.  Scale.  139  Cal.  604,  73  Pac.  435. 

[4]  Defendant  urges  that  the  motion  should 
have  been  granted  on  the  ground  that  the  evi- 
dence in  support  of  the  allegations  of  extreme 
cruelty  was  not  sufficiently  corroborated. 
The  only  statutory  provision  requiring  corrob- 
oration in  a  civil  case  is  section  1.^0  of  the 
Civil  Code.  That  section  applies  only  to  ac- 
tions for  divorce,  and  even  In  such  actions 
only  to  the  granting  of  the  divorce.  Hence 
there  is  no  foundation  whatever  for  the 
claim  that  corroboration  is  necessary  in  an 
action  for  maintenance  without  divorce. 

[B]  3.  As  a  further  assignment  of  error  it 
is  urged  by  defendant  that  the  court  did  not 
make  a  specific  finding  on  a  material  issue 
In  the  case — on  the  question  as  to  whether 
or  not  the  plaintiff  circulated  false  reports 
about  the  defendant  and  his  daughter-in-law. 
However,  the  following  appears  in  the  find- 
ings of  the  court: 

"That  on  said  date  and  at  said  time  or  at  any 
other  time  this  plaintiff  did  not  accuse  the  de- 
fendant of  improper  relations  with  his  daughter- 
in-law;  •  •  •  that  no  acts  or  statements 
made  by  this  plaintiff  have  brought  this  defend- 
ant into  contempt  with  all  of  his  friends  or  with 
any  of  his  friends;    and  that  no  act  or  state- 
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ment  of  this  plaintiff  has  brought  the  previous 
good  reputation  of  this  defetulant  into  disre- 
pute." 

In  our  view,  the  finding  we  liave  Just  quot- 
ed is  a  sufficient  answer  to  this  objection. 

[e,  7]  It  Is  further  urged  that  the  court 
erred  in  not  finding  In  favor  of  the  defend- 
ant on  this  issue,  for  the  reason  that  the  pre- 
ponderance of  the  evidence  tended  to  estab- 
lish the  fact  that  the  plaintiff  did  circulate 
reports  to  the  effect  that  the  defendant  had 
been  on  "intimate"  terms  with  his  daughter- 
•  in-law.  It  Is  true  that  there  was  evidence 
to  that  effect.  It  is  also  true  that  the  plain- 
tiff denied  making  any  such  statements,  thus 
producing  a  conflict  which  the  court  resolved 
In  favor  of  the  plaintiff.  Upon  the  record 
before  us  we  cannot  disturb  the  finding. 
Moreover,  if  the  court  had  found  in  favor  of 
defendant  on  this  issue,  the  error  would  In 
no  way  be  prejudicial  to  him,  Ijecause,  in 
view  of  the  finding  "that  the  plaintiff  has  a 
cause  of  action  for  divorce  on  the  grounds 
of  extreme  cruelty,"  the  defendant  would 
hot  have  been  entitled  to  a  divorce  even  if 
the  court  had  found  in  his  favor  on  this  issue. 
In  Sweasey  v.  Sweasey,  126  Cal.  123,  58  Pac. 
456,  it  was  said: 

"Appellant  complains  of  some  findings  against 
him  in  his  cross-action  for  divorce.  If  these 
are  well  founded,  appellant  is  still  not  injured; 
for  it  was  found  that  he  was  guilty  of  deser- 
tion, and  no  complaint  is  made  that  this  find- 
ing is  not  sustained  by  the  evidence.  He  could 
not,  therefore,  have  obtained  a  divorce,  even 
though  the  court  had  found  in  his  favor  upon 
those  issues." 

[8]  4.  It  Is  contended  by  defendant  that,  tn 
order  for  the  plaintiff  to  recover  in  this  ac- 
tion, she  must  be.  without  fault,  and  that  the 
evidence  as  to  her  conduct  toward  defendant, 
If  not  sufficient  to  warrant  the  granting  of 
a  divorce  in  his  favor,  was  sufficient  to  bar 
her  recovery.  This  is  not  the  law.  It  is  a 
well-e.stabllshed  principle  that,  'even  "if  the 
parties  are  both  at  fault  and  cannot  live  to- 
gether, alimony  may,  however,  be  decreed." 
21  Cyc.  1602. 

The  Judgment  is  affirmed. 

We  concur:     SHAW,  J.;   OLNEY,  J. 


HENSIiBT  ▼.  HENSLBY.     (U  A.  4474.) 

(Supreme  Court  of  California.     Nov.  19,  1918. 
Itemittitur  Issued  Dec  20,  1018.) 

1.  Tbial  ®=»384— Nonsuit— When  Propeb— 
■  Case  Tbied  bt  Court. 

In  a  case  tried  without  a  jury,  if  the  evi- 
dence is  insufficient  to  support  a  judgment  for 
complainant,  nonsuit  is  properly  granted. 
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2.  Husband  and  Wife  «=>278(1)  —  Separa- 
tion—Pbopebtt  Settleuents. 

Property  settlements  between  husband  and 
wife  when  there  is  no  fraud  are  highly  favored 
in  the  law. 

3.  Husband    and   Wife   «=>281  —  Pbopkbtt 
Settlements— Presumption   of  Fiw^ud. 

Where  the  husband  and  wife  had  been  liv- 
ing apart  for  years,  and  the  wife  acted  upon  the 
advice  of  her  attorneys  in  making  a  property 
settlement,  there  was  no  presumption  of  con- 
fidential relation,  and  the  wife  had  the  burden 
of  proving  fraud,  if  any,  in  the  agreement. 

4.  Husband  and   Wife  <S=»2S1  —  Pbopebtt 
Settlements— Fraud— Evidence, 

Evidence  held  insufficient  to  show  fraud  of 
the  husband  in  securing  property  settlement 
with  his  wife. 

Department  2. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  H.  T.  Dewhlrst,  Judge. 

Suit  by  Robert  0.  Hensley  against  Annie  E. 
Hensley,  wherein  defendant  filed  a  cross-corn- 
plaint.  There  was  a  nonsuit  as  to  one  branch 
of  .the  cross-complnint.  Decree  for  defend- 
ant for  a  divorce  and  for  monthly  allowance. 
From  the  judgment  of  nonsuit  and  an  ord^t 
denying  motion  for  new  trial,  defendant  ap- 
peals.   Affirmed. 

.  H.  H.  Chase,  of  San  Bernardino,  and  A.  H. 
Oavls,  of  San  Francisco,  for  appellant. 

Byron  Waters  and  Holcomb  &  Coy,  all  of 
San  Bernardino,  for  respondent. 

MELVIN,  J.  Robert  C.  Hensley  brought 
an  action  for  divorce  against  Annie  El  Hens- 
ley. She  answered,  denying  the  allegations 
of  the  complaint,  and  by  cross-complaint  she 
asked  for  a  divorce  from  her  husband  on  the 
grounds  of  desertion,  cruelty,  and  nonsup-  . 
port,  and  prayed  for  the  rescission  of  a  cer- 
tain agreement  by  which  the  property  mat- 
ters had  been  settled  out  of  court  about  a 
year  before  the  complaint  was  filed.  By  stip- 
ulation the  allegations  of  the  cross-complaint 
were  deemed  denied. 

At  the  close  of  defendant's  evidence  on  her 
cross-complaint,  plaintiff  moved  for  a  nonsuit 
as  to  cross-complainant's  cause  of  action  for 
cancellation  of  the  agreement  between  the 
parties.  This  motion  was  granted.  Upon  the 
merits  of  the  divorce  case  the  defendant  and 
cross-complainant  prevailed.  There  was  al- 
so an  order  requiring  plaintiff  to  pay  a  cer- 
tain sum  monthly  for  the  support  of  the  mi- 
nor child  of  the  parties  to  the  action.  De- 
fendant and  cross-complainant  apijeals,  how- 
ever, from  the  judgment  of  nonsuit  and  from 
an  order  denying  her  motion  for  a  new  trial. 

The  plaintiff  and  defendant  were  inarried 
in  1907.  In  September,  1910,  Hensley  left  his 
wife  and  went  to  Canada.  He  had  sold  some 
property  in  Oregon  for  about  $30,000.  Mrs. 
Hensley  had  employed  counsel  to  represent 
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her,  and  there  had  been  some  investigation  on 
the  part  of  these  gentlemen  relative  to  Mr. 
riensley's  financial  affairs.  In  August,  1912, 
Mr.  Davis,  one  of  Mrs.  Hensley's  counsel, 
wrote  to  his  associate  in  the  matter,  Mr.  H. 
H.  Chase,  of  San  Bernardino,  advising  him 
(hat  Hensley  had  sold  the  ranch  at  Ashland, 
Or.,  for  $30,000,  together  with  all  the  furni- 
ture and  household  effects.  In  a  later  letter 
written  during  the  same  month  to  the  same 
correspondent  there  was  information  to  the 
effect  that  Hensley  had  bought  projwrty, 
placing  it  in  the  names  of  his  children.  Mr. 
Davis  also  wrote  that  he  was  quite  certain 
that  Hensley  had  money  invested  In  business 
with  a  son  in  Calgary,  Alberta,  Canada. 
Later  Mr.  Davis  wrote  again,  stating  that 
Hensley  was  worth  $32,000  when  he  left  Ore- 
gon. 

On  October  10,  1912,  Mrs.  Hensley  filed  a 
suit  for  separate  maintenance.  In  her  veri- 
fied complaint  it  was  alleged  that  Hensley 
had  $31,000  In  his  pocket  when  he  left  Oregon 
and  went  to  Canada.  She  also  averred  in 
that  pleading  that  her  husband  owned  an 
equity  of  $10,500  in  real  estate  near  Colton, 
Cal.,  standing  in  the  name  of  his  son,  and 
that  he  had  "more  than  $20,000  in  other  prop- 
erty" the  location  and  manner  of  Investment 
Mng  unknown  to  her.  Before  the  filing  of 
Hensley's  answer  In  the  suit  for  maintenance 
there  was  further  correspondence  between 
Mrs.  Hensley's  attorneys  regarding  the 
amount  of  money  Hensley  was  known  to  have 
possessed  and  the  terms  upon  which  Mrs. 
Hensley  would  settle. 

On  January  4,  1913,  Hensley  filed  his  an- 
swer, denying  the  ownership  of  any  equity  In 
the  property  standing  In  his  son's  name  in 
California,  admitting  that  he  took  $28,000 
to  Canada,  and  averring  that  he  had  divided 
this  sum  with  his  children,  retaining  one- 
quarter  for  himself.  Regarding  his  financial 
ability  he  alleged  that  "the  only  property 
owned  by  the  defendant,  Robert  C.  Hensley, 
consists  of  the  claims  for  money  loaned  by 
him  to  bis  said  son  and  daughter,  amounting 
to  about  $4,500  on  open  account,  the  exact 
amount  of  which  Is  unknown  to  this  defend- 
ant." 

Following  the  filing  of  the  answer  in  the 
suit  for  maintenance,  negotiations  for  a  set- 
tlement were  prosecuted,  and  in  April,  1013, 
the  contract  which  Mrs.  Hensley  sought  to 
have  set  aside  in  the  case  at  bar  was  execut- 
ed. It  recited  the  pending  litigation,  and 
>irs.  Hensley  agreed  to  take  $5,000  in  settle- 
ment of  all  claims.  The  sum  of  $2,000  was 
paid  at  the  time,  and  three  promissory  notes 
were  executed  by  Mr.  Hensley  payable  to  his 
wife.  It  was  agreed  that,  except  for  the  pay- 
ment of  these  notes,  neither  party  should 
ever  have  any  claim  against  the  other  for 
support,  alimony,  maintenance,  or  for  any 
other  purpose  whatever.  It  was  further  cov- 
enanted that  upon  payment  of  the  notes  Mrs. 
Hensle}  would  dismiss  the  suit  for  mainte- 


nance pending  in  the  BUt)erior  court  of  San 
Bernardino  county.  The  contract  was  subse- 
quently fully  executed,  and  in  her  bill  pray- 
ing for  rescission  Mrs.  Hensley  offered  to  re- 
store land  of  the  value  of  $3,000,  which  she 
declared  was  all  the  property  remaining  of 
the  $5,000  received  frMn  her  husband. 

[1]  Appellant's  first  contention  is  that  she 
established  a  prima  facie  case  of  fraud  in  the 
procurement  of  the  contract  of  settlement, 
and  that  therefore  the  court  was  bound  to 
put  the  cross-defendant  upon  proof  of  his 
good  faith  in  that  transaction.  It  Is  to  l>e  re- , 
membered,  however,  that  this  case  was  tried 
without  a  jury.  If  the  evidence  was  insulB- 
cient  to  support  a  Judgment  for  cross-com- 
plainant, the  court  properly  granted  the  mo- 
tion. Downing  v.  Murray,  113  Cal.  455,  463, 
45  Pac.  869 ;  Estate  of  Dole,  147  Cal.  188,  81 
Pac.  534.  We  must,  then,  examine  the  testi- 
mony with  a  view  to  determining  whether  or 
not  the  court's  order  amounted  to  an  abuse 
of  discretion.  We  have  made  such  examina- 
tion, and  are  convinced  that  there  was  no 
such  abuse. 

[2]  Property  settlements  between  husband 
and  wife,  when  there  is  no  fraud,  are  highly 
favored  in  the  law.  In  McClure  v.  McClure, 
100  Cal.  339,  343,  34  Pac.  822,  824,  the  court 
quoted  with  approval  a  paragraph  from  Dr. 
Wharton's  work  on  Contracts,  a  part  of  which 
Is  as  follows: 

"The  rule  is  peculiarly  applicable  in  family 
settlements,  where  right  and  wrong  on  both 
sides  are  so  often  dependent  on  feeling;  in 
which  cases  the  courts,  unless  there  be  an  im- 
positioD,  will  not  undertake  to  weigh  actual  gain 
or  loss." 

See,  also,  Snowball  v.  Snowball,  164  Cal. 
476,  129  Pac.  784. 

[3,  4]  It  is  true  that  appellant  testified  to  a 
belief  in  and  reliance  upon  the  allegations  in 
the  verified  pleading  and  an  afildavit  used  in 
the  suit  for  maintenance  that  Mr.  Hensley 
was  worth  less  than  $5,000.  But  she  testified 
upon  cross-examination  that  she  had  been  ad- 
vised by  her  counsel  that  the  transfers  of 
property  to  Hensley's  children  could  be  set 
aside.    She  said,  among  other  things: 

"When  the  matter  of  settlement  came  up  and 
during  the  negotiations  I  knew  of  the  actual 
situation,  and  that  the  money  had  been  invested 
in  the  name  of  the  children." 

She  also  stated  that,  when  she  learned  in 
the  fall  or  winter  of  1913  that  the  property 
had  been  reconveyed  to  her  husband,  she 
again  employed  Mr.  Davis.  Yet  she  took  no 
steps  to  set  aside  the  contract  until  after  the 
filing  of  his  complaint  in  the  action  for  di- 
vorce in  the  following  year.  We  cannot  say, 
therefore,  that  the  court  was  not  Justified  lo 
believing  that  Mrs.  Hensley  did  not  rely  up- 
on the  representations  of  her  husband  at  the 
time  of  the  settlement  of  the  suit  for  mainte- 
nance. The  husband  and  wife  had  been  liv- 
ing apart  for  years.    That  they  were  in  hos- 
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tUlty  the  suit  for  maintenance  sufficiently 
provee.  The  transactions  for  settlement  of 
her  claim  were  conducted  through  her  agents 
and  his;  so  there  was  no  chance  for  personal 
Influence  to  be  exercised  by  him  upon  her. 
There  was  no  presumption  of  confidential  re- 
lation such  as  was  found  to  exist  in  cases 
like  Brison  t.  Brison,  76  Cal.  625, 17  Pac.  689, 
7  Am.  St.  Rep.  18d,  and  Brison  t.  Brison,  90 
Cal.  323,  27  Pac.  186, 191.  The  parties  to  the 
contract  were  dealing  "at  arms'  length." 
Snowball  ▼.  Snowball,  supra.  The  language 
used  In  the  decision  In  Dimond  t.  Sanderson, 
103  Cnl.  97,  102,  37  Pac.  189,  in  which  It  was 
contended  that  a  wife  declaring  on  a  note 
given  by  her  husband  must  OTercome  a  pre- 
sumption of  fraud  seems  applicable  to  the 
facts  In  this  case: 

"It  must  appear  upon  the  face  of  the  transac- 
tion, or  by  proof,  that  there  was  no  considera- 
tion, or  that  the  marital  confidence  was  used 
to  take  an  unfair  advantage,  or  that  this  con- 
fidence was  subsequently  violated,  l>efore  the 
burden  is  cast  upon  the  plaintiff  of  sustaining 
the  fairness  and  the  consideration  of  the  trans- 
action against  the  presumption  invoked  by  ap- 
pellant." 


That  case  emphasizes  the  fact  that  the  bur- 
den of  proving  fraud  was  upon  the  cross- 
complainant.  That  the  court,  in  holding  that 
she  failed  to  prove  such  fraud  by  clear  and 
convincing  testimony,  did  not  abuse  Judicial 
discretion,  we  are  persuaded. 

This  disposes,  we  believe,  of  all  the  materi- 
al contentions  made  by  appellant 

The  judgment  and  order  are  affirmed. 

We  concur:   WILBUR,  J.;    LORIQAN,  J. 


CALIFORNIA  PORTLAND  CEMENT  CO.  ▼. 
BOONE  et  al.    (L.  A.  4960.) 

(Supreme  Court  of  California.    Aug.  16,  1919.) 

1.  MuniCIPAI.  COBFORATIORS  4s>358(l)  — 
SlBEET  IMPBOVbUENT  —  ACOBPTANCB  OF 
WOBK. 

Under  Improvement  Act  1911,  |  21,  power 
to  accept  the  work  on  a  street  and  to  make  the 
assessment  to  cover  the  cost  is  vested  directly 
in  the  street  superintendent;  the  act  not  pro- 
viding the  assessment  shall  be  ordered  or  ap 
proved  by  the  board  of  trustees  or  the  city  couu' 
oil,  except  as  specified  in  section  30. 

2.  Municipal  Cobpobations  4=»3o8(1)  — 
Street  Iupbovement— Cektificate  of  Ac 

cEPTANCE— Statute. 
Improvement  Act  1911  docs  not  require  a 
certificate  of  final  acceptance  of  a  strret  im- 
provement 'rem  the  street  superintendent. 


3.  MtmioiPAi,  Corpobations  «=»358(1)  — 
Stbbet  Impkovement— Acceptance  bt  Sxr- 
pebintendbnt  of  Stbeets— Statdtk. 

The  fact  that  the  contractor  for  a  street 
improvement' requested  that  the  work  be  accept- 
ed piecemeal,  as  provided  in  Improvement  Act 
1911,  {  80,  and  that  the  board  of  trustees  of 
the  city  granted  the  request,  did  not  change 
plain  provisions  of  the  statute  that  the  trork 
must  in  all  cases  be  done  under  the  direction 
and  to  the  satisfaction  of  the  superintendent 
of  streets  (section  18)  and  that  he  alone  has 
power  to  accept  the  «rork  as  completed,  though 
if  he  refuses  the  contractor  may  appeal  to  the 
council  under  section  21. 

4.  Municipal  Cobpobations  e=3()5— Stbeet 
Improvement  —  Acceptance  by  Board  of 
Trtjstees— Binding  Force. 

Resolution  of  board  of  trustees  of  a  city  or- 
dering an  assessment  to  cover  the  cost  of  a 
street  improvement  in  compliance  with  the  con- 
tractor's petition,  supported  by  the  certificate 
of  acceptance  of  the  street  superintendent, 
amounted  to  a  legal  acceptance  of  the  improve- 
ment under  the  contract  as  completed,  binding 
as  between  the  city  and  the  contractor,  and 
also  binding  on  a  materialman  seeking  to  recov- 
er on  the  contractor's  bond. 

5.  Municipal    Cokporations    ®=3373(3)    — 

Stbeet  Improvement— Date  of  Completion 

—Certificate  of  Acceptance. 
Street  improvement  under  Improvement  Act 
1911  held  completed  on  November  11th,  as  cer- 
tain witnesses  testified,  and  not  on  the  date  of 
the  street  superintendent's  certificate  of  final 
acceptance  of  the  work,  made  November  30th; 
the  30-day  period  within  which  materislmi'D 
and  laborers  might  file  claims  as  provided  in 
section  19  of  the  act  beginning  to  run  from 
the  nth. 

6.  Municipal  Corporations  «=s373(3)  — 
Street  Improvement— Claim  of  Material- 
man—Time  fob  Filing, 

A  materialman  on  a  street  improvement  is 
not  required  to  wait  for  the  complntion  or  the 
acceptance  of  the  work,  but  can  file  his  claim 
with  the  superintendent  of  streets  without  wait- 
ing for  final  completion  of  the  entire  work. 

7.  Appeal  and  Ebbob  €=>103— Obdeb  Dent- 
ing Motion— Statute. 

An  order  denying  a  motion  to  strike  out 
parts  of  the  complaint  is  not  appealable  under 
Code  Civ.  Proc  f  963. 

8.  Appeal  and  Error  <S=»1078(3)  —  Appeal 
from  Obdeb— Failure  to  Mention  Point. 

Where  the  point  is  not  mentioned  in  the 
briefs,  the  appellate  court  will  ignore  an  appeal 
from  order  denying  motion  to  strike  out  certain 
parts  of  the  complaint. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  H.  T.  Dewhlrst,  Judge. 

Action  by  the  California  Portland  Cement 
Company  against  J.  L.  Bo<me,  receiver  of 
the  Commonwealth  Bonding  &  Casualty  In- 
surance Company,  and  the  Easley  Construc- 


4s»For  other  cases  see  same  topic  and  KBT-NUMBER  to  all  Key-Numbered  Digests  and  Indexes 
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tlon  Company.  From  Judgment  against  the 
receiver,  and  from  an  order  denying  his  mo- 
tion to  strike  out  parts  of  the  amended  com- 
plaint, be  appeals.    Reversed. 

A.  J.  Sherer,  Robert  Xoung,  and  Haas  & 
Uunnlgan,  all  of  Los  Angeles,  for  appel- 
lant. 

G.  0.  De  Garmo  and  Alexander  MacDon- 
ald,  both  of  Los  Angeles,  for  respondent 

LAWLOR,  J.  This  ifi  an  appeal  by  de- 
fendant J.  Ia  Boone,  receiver  of  the  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany, from  a  Judgment  of  the  superior  court 
of  Riverside  county  entered  in  favor  of  the 
plaintiff  and  against  this  defendant  in  the 
sum  of  $4,922,  with  interest  thereon,  and 
with  costs  amounting  to  $45.60,  and  from  an 
order  denying  his  motion  to  strike  out  cer- 
tain parts  of  the  amended  complaint. 

It  appears  that  on  May  21,  1914,  a  contract 
was  entered  into  between  O.  F.  Easley,  who 
later  assigned  the  contract  to  the  Easley 
Construction  Company,  a  corporation,  defend- 
ant herein,  and  A.  B.  Tuthill,  as  saperintend- 
ent  of  strdets  of  the  city  of  Corona,  Biversids 
county,  under  the  provisions  of  the  Improve- 
ment Act  of  1911(Stats.  1911,  p.  730)  for  the 
improvement  of  a  portion  of  Main  street,  in 
that  city,  by  paving,  laying  sidewalks,  gut- 
ters, and  curbs  beginning  22  feet  south  of  the 
center  line  of  the  main  track  of  the  Southern 
California  Railway  Company  and  extending 
to  the  north  line  of  Lemon  street.  In  com- 
pliance with  section  19  of  the  Improvement 
Act  of  1911,  O.  P.  Easley  furnished  a  bond 
for  the  benefit  of  materialmen  and  laborers, 
upon  which  bond  the  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company,  original 
defendant  in  this  action,  and  for  which  de- 
fendant J.  li.  Boone,  receiver,  was  substitut- 
ed at  the  time  of  the  trial,  became  his  surety. 

Action  was  brought  on  this  bond  by  the 
plaintiff  to  recover  the  sum  of  $9,146.21,  the 
balance  due  on  the  purchase  price  of  mate- 
rials used  in  the  work  of  improvement  under 
the  contract,  consisting  of  cement  and 
crushed  rock  furnished  by  the  plaintiff  to  the 
Easley  Construction  Company,  between  June 
24,  1914,  and  August  5,  1014.  The  Easley 
Construction  Company  defaulted  in  the  ac- 
tion and  Judgment  was  entered  against  it  for 
the  full  amount,  from  which  Judgment  no 
appeal  was  taken.  The  Judgment  of  $4,922 
entered  against  defendant  J.  L.  Boone,  re- 
ceiver, was  solely  for  the  cement;  nothing 
being  allowed  for  the  crushed  rock  alleged 
to  have  been  furnished,  for  the  reason  that 
the  plaintiff  in  its  verified  claim  did  not 
specify  any  material  except  cement. 

The  principal  questions  involved  in  this 
appeal  relate  to  the  form  of  verified  state- 
ment required  by  section  19  of  the  Improve- 
ment Act  of  1911,  and  to  the  question  of 
whethiT  the  verified  statement  was  filed  with 
the  superintendent  of  streets  within  30  days 


from  the  time  the  Improvement  under  tlie 
contract  was  completed.  Involving  as  pre- 
liminary to  the  last  question  the  one  as  to 
the  time  of  comidetlon  of  the  work  of  im- 
provement Section  19  contains  the  following 
provision: 

"Any  materialman,  •  •  •  whose  claim  has 
not  been  paid  by  the  said  contractor,  company 
or  corporation,  to  whom  the  contract  was  award- 
ed, may,  within  thirty  days  from  the  time  said 
improvement  ia  completed,  file  with  the  super- 
intendent of  streets  a  verified  statement  of  bis 
or  its  claim,  together  with  the  statement  that 
the  same,  or  some  part  thereof,  has  not  been 
paid." 

Concerning  the  question  as  to  when  the 
work  of  Improvement  was  completed,  the  fol- 
lowing facts  appear:  On  September  24,  1914, 
the  board  of  trustees  of  the  city  of  Corona, 
acting  under  the  authority  conferred  upon  It 
by  section  30  of  the  Improvement  Act  of  1911, 
and  upon  the  presentation  of  certificates  by 
the  superintendent  of  streets  and  the  city 
engineer,  in  support  of  the  petition  of  the  con- 
tractor, stating  that  the  work  had  been  com- 
pleted according  to  the  terms  of  the  contract 
from  22  feet  south  of  the  center  line  of  the 
main  track  of  the  Southern  California  Rail- 
way to  the  center  line  of  Olive  street, 
passed  a  resolution  ordering  the  street  super- 
intendent to  make  the  assessment  for  that 
part  of  the  work.  Section  30  reads  as  fol- 
lows: 

"The  council,  instead  of  waiting  nntil  the 
I  completion  of  the  entire  improvement  may,  in 
its  discretion,  and  not  otherwise,  upon  the  com- 
pletion of  two  blocks  or  more  of  any  improve- 
ment, order  the  street  superintendent  to  make 
an  assessment  for  the  proportionate  amount  of 
the  contract  completed,  and  thereupon  proceed- 
ings and  rights  of  collection  of  such  proportion- 
ate amount  shall  be  had  as  provided  in  the  pre- 
ceding sections." 

On  November  11,  1914,  the  city  engineer 
and  the  street  superintendent  certified  to  the 
board  of  trustees  that  the  remainder  of  the 
work  of  Improvement  had  been  completed  ac- 
cording to  the  terms  of  the  contract.  The 
certificate  of  the  street  supcrintendeAt  after 
describing  'the  newly  finished  portion  as  that 
part  of  Main  street  lying  between  the  center 
line  of  Olive  street  and  the  north  line  of 
Lemon  street,  concluded: 

"That  prior  hereto  the  said  Easley  Construc- 
tion Company,  to  my  entire  satisfacdon  and  ap- 
proval and  in  accordance  with  said  street  con- 
tract Xo.  28,  has  completed  the  improvement 
and  all  of  it,  on  Main  street  from  a  point  22 
foet  south  of  the  center  line  of  the  main  track 
of  the  Southern  California  Railway  Company 
to  the  center  line  of  Olive  street.  That  aU  of  said 
improvement  under  said  contract  No.  28,  per 
the  terms  of  the  contract  have  prior  hereto  been 
completed  and  to  my  entire  satisfaction  and  ap- 
proval. 

'•Dated  Corona,  California,  Nov.  11,  1014." 
(Italics  oursj 
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Acting  upon  this  certificate,  the  board  of 
trustees,  on  November  17,  1914,  passed  the 
following  resolution : 

"A  resolution  orderine  the  street  superin- 
tendent of  the  city  of  Corona  to  make  an  as- 
sessment for  the  proiKirtionate  amonnt  of  the 
contract  for  the  improvement  of  Main  street 
from  the  center  line  of  Olive  street  to  the  north 
fine  of  Lemon  street,  completed. 

"Whereas,  as  will  appear  from  the  records 
and  proceedings  of  the  street  superintendent  of 
the  city  of  Corona,  O.  F.  Ensley,  the  original 
contractor  for  the  improvement  of  Main  street, 
*  *  *  has  improved  said  Main  street  from 
the  center  line  of  Olive  street  to  the  north  line 
of  Lemon  street,  the  amount  of  the  completed 
portion  of  said  improvement  being  more  than 
tw-o  blocks;    and 

"Whereas,  the  work  of  said  improvement  has 
been  performed  satisfactorily  to  said  street  su- 
perintendent and  has  been  accepted  by  said 
street  superintendent,  as  in  compliance  with 
the  plans,  specifications  and  contract  for  said 
improvement;   and 

"Whereas,  said  contractor  together  with  the 
Easley  Ck>nstruction  Company,  has  and  have 
filed  with  this  board  of  trustees  a  petition  pray- 
ing that  an  order  issue  therefrom  to  the  said 
street  superintendent  directing  him  to  make  an 
assessment  for  the  proportionate  amount  of  the 
contract  completed ;    and 

"Whereas,  it  appears,  upon  consideration  of 
said  petition  and  the  facts  in  the  premises,  that 
it  is  one  that  may  properly  be  granted  Under 
the  provisions  of  section  30  of  an  act  of  the 
Legislature  of  the  state  of  California,  com- 
monly known  as  the  Improvement  Act  of  1911, 
and  that  such  order  should  issue: 

"Now,  therefore,  be  it  resolved  by  the  board  of 
trustees  of  the  city  of  Corona  that  the  street 
superintendent  of  said  city  be  and  he  hereby  ia 
ordered  and  directed  to  make  an  assessment  Tor 
the  proportionate  amount  of  the  contract  com- 
pleted on  said  Main  street  from  a  point  22  feet 
south,  of  the  center  line  of  the  main  track  of 
the  Southern  California  Railway  to  the  north 
line  of  Lemon  street,  under  said  street  con- 
tract No.  28;  and  it  is  further  resolved  that 
the  amount  of  work  for  which  an  asbeasihent  is 
hereby  ordered  to  be  made  is  as  follows,  to  wit: 

"All  of  the  work  and  improvement  as  contem- 
plated and  as  required  liuder  said  street  con- 
tract No.  28,  together  with  the  pious,  profiles 
and  specifications  forming  a  part  of  said  street 
contract  No.  28  on  said  Main  street  from  the 
center  line  of  Olive  street  to  the  north  line  of 
I<emon  street. 

"Be  it  further  resolved,  that  the  city  clerk 
be  and 'he  is  hereby  directed  to  transmit  a  copy 
of  this  resolution  to  the  said  street  superin- 
tendent forthwith. 

"Introduced,  adopted  and  approved  this  17th 
day  of  November,  1914."    (Italics  ours.) 

On  November  10,  1914,  T.  J.  Fleming,  the 
secretary  and  general  manager  of  the  plain- 
tlfl  company,  wrote  to  the  superintendent  of 
streets  as  follows: 

"Please  advise  in   the  inclosed  stamped   re- 
turn envelope  the  exact  date  of  completion  of 
contract   of  the   Easley    Construction    Co.,    on 
Main   street.  Corona,  also  date   of  acceptance 
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and  date  of  issuance  of  the  warrant,  when  the 
same  has  been  issued,  and  greatly  oblige.  Very 
truly  yours,  T.  J,  Fleming,  Sec'y  &  Gen.  Mgr." 

On>  which  inquiry  the  street  superintendent 
replied  as  follows: 

"Tours  received.  Should  have  answered  be- 
fore but  have  been,  very  busy  on  account  of  the 
races.  The  street  is  aboyt  completed  and  war- 
rant will  be  issued  early  next  week.  Will  let 
you  know  when  same  is  turned  over  if  you  wish. 
Very  truly,  A.  B.  TuthUl." 

The  plaintiff  made  further  inquiry  of  the 
street  superintendent  on  November  19,  1914, 
as  follows: 

"Tours  of  the  16th  received,  relating  to  Eas- 
ley cotitract  on  Main  street,  and  we  will  be  un- 
der many  obligations  to  yon  if  you  will  kindly 
advise  us  when  the  street  is  completed  and  the 
warrant  turned  over.  Addressed  stamped  en- 
velope is  inclosed  for  your  reply,  and  with  kind- 
est regards,  we  are  very  truly  yours,  T.  J.  Flem- 
ing, Sec'y  &  Gen.  Mgr." 

To  this  letter  the  street  superintendent 
made  the  following  reply: 

"Tour  fevor  of  the  19th  instant  received. 
In  reply  will  say  that  work  is  completed  on 
Main  street  and  I  have  this  day  issued  war- 
rant, diagram  and  assessment  dated  November 
30th,  1  o'clock  p.  m.  Trusting  the  above  infor- 
mation is  complete,  I  remain,  very  truly,  A.  B. 
Tuthill,   Supt  of  Streets." 

The  above  correspondence  was  admitted 
in  evidence  over  the  defendant's  objection 
that  it  was  Irrelevant,  Incompetent,  and  im- 
material. The  following  certificate  was  also 
admitted  over  a  like  objection  by  defendant: 

"28.  Improvement  of  Main  street  from  So. 
Gal.  R.  R.  track  to  Lemon  street  O.  F.  Elas- 
ley.  Contractor.  Date  of  contract.  May  21st, 
1914.  September  25th,  1916:  I  hereby  accept 
the  above  street  from  So.  Cal.  Ry.  track  to 
center  line  of  Olive  street.  November  30  from 
center  line  of  Olive  street  to  Lemon  street. 
"A.  B.  Tuthill,  Street  Supt. 

" 190—.  Certificate  of  acceptance  is- 
sued, 

" ,  Street  Superintendent." 

Witnesses,  Frank  L.  Woodllng,  M.  Terpen- 
ing,  city  clerk  of  Corona,  O.  F.  Easley,  the 
original  contractor,  and  A.  B.  Tuthill,  street 
superintendent,  all  called  on  behalf  of  the  de- 
fendant, testified  that  the  work  was  com- 
pleted on  or  before  November  11, 1914.  With 
this  evidence  before  it  the  court  found  that — 

"Said  company  proceeded  with  the  completion 
of  said  contract  and  of  said  street  work  and 
completed  the  same  on  the  SOth  day  of  Novem- 
ber, 1914." 

[1]  It  la  urged  by  appellant  that  this  find- 
ing is  against  the  evidence;  that  all  of  the 
oral  testimony  and  the  certificates  of  the 
street  superintendent  and  the  city  engineer, 
dated  November  11,  1914,  show  conclusively 
that   the   work   of   improvement   was   corn- 
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pleted  on  that  date;  and  that  the  Tesolutlon 
passed  by  the  board  of  trustees  of  the  city  of 
Corona  on  November  17, 1914,  amounted  to  a 
formal  acceptance  of  the  work.  In  our  opin- 
ion this  contention  must  be  sustained.  Sec- 
tion 18  of  the  Improvement  Act  of  1911  pro- 
vides that — 

"The  work  must,  in  all  cases,  be  done  -under 
the  direction  and  to  the  satisfaction  of  the  su- 
perintendent of  streets.  •  »  *  The  assess- 
ment and  apportionment  of  the  expenses  of  all 
such  work,  or  improvement  shall  be  made  by  the 
superintendent  of  streets  in  the  mode  provided 
by  this  act."    Stats.  1911,  p.  73a 

Nowhere  does  the  act  provide  that  the 
assessment  shall  be  ordered  or  approved  by 
the  board  of  trustees  or  city  council  except 
as  provided  for  in  section  30.  The  power  to 
accept  the  work  and  make  the  assessment 
to  cover  the  cost  thereof  Is  vested  In  the 
street  superintendent  direct,  under  the  pro- 
visions of  section  21,  whicb  reads  as  fol- 
lows: 

"Section  21.  After  the  contractor  of  any 
street  work  has  fulfilled  his  contract  to  the 
satisfaction  of  the  street  superintendent  of 
said  city,  or  city  council  on  appeal,  the  street 
superintendent  shall  make  an  assessment  to 
cover  the  sum  due  for  the  work  performed  and 
specified  in  said  contract.    »    •    *    " 

[2, 3]  There  is  no  provision  in  the  act  that 
there  shall  be  a  certificate  of  final  acceptance 
such  as  that  made  by  the  street  superintend- 
ent on  November  30th  ;  though  it  is  provided 
by  section  36  that  the  city  council  shall  by 
ordinance  adopt  such  streets  or  parts  there- 
of as  may  have  been  completed  to  the  satis- 
faction of  the  street  superintendent.  This 
might  imply  that  the  council '  or  board  of 
trustees  may  require  such  a  certificate  be- 
fore adopting  a  street.  But  no  such  ques- 
tion is  presented  here.  The  question  to  be 
decided  is:  When  was  the  work  completed? 
The  fact  that  the  contractor  requested  that 
the  work  be  accepted  piecemeal  as  provided 
in  section  30,  and  that  the  board  of  trustees 
granted  the  request,  cannot  change  the  plain 
provisions  of  the  act  that  "the  work  must  in 
all  cases,  be  done  under  the  direction  and  to 
the  satisfaction  of  the  superintendent  of 
streets"  (section  18),  and  that  he  alone,  there- 
fore, has  power  to  accept  the  work  as  com- 
pleted. If  he  refuse  to  accept,  however,  the 
contractor  may  appeal  to  the  council.  Sec- 
tion 21. 

[4-8]  The  board  of  trustees,  in  passing  the 
resolution  of  November  17,  1914,  ordering  the 
assessment  to  cover  the  cost  of  improving 
that  portion  of  Main  street  lying  between  the 
center  line  of  Olive  street  and  tiie  north  line 
of  Lemon  street,  in  compliance  with  the  con- 
tractor's petition,  supported  by  the  certifi- 
cate of  the  street  superintendent,  authorized 
the  payment  for  all  of  the  work  of  improve- 
ment under  the  contract.    No  part  remained 


unfinished.    To  quote  again  from  ttie  certifi- 
cate of  the  street  superintendent: 

"AU  of  said  improvement  nnder  said  contract 
No.  28,  per  the  terms  of  the  contract,  have 
prior  hereto  been  completed  and  to  my  entire 
satisfaction  and  approvaL" 

This  resolution  amounted  to  a  legal  ac- 
ceptance of  the  street  Improvement  under  the 
contract  as  completed,  binding  as  between  the 
city  and  the  contractor.  Such  an  acceptance 
of  the  work  as  completed  must  also  be  con- 
sidered binding  upon  the  plaintiff,  a  material- 
man, seeking  recovery  on  its  bond.  Denny- 
Renton  Clay  &  Coal  Co.  v.  National  Surety 
Co.,  93  Wash.  108,  160  Pac.  1.  We  think 
therefore  that  the  court  erred  in  finding 
that  the  work  of  improvement  was  completed 
on  November  30th;  that  the  finding  should 
have  been  that  the  work  was  completed 
on  November  11,  1914;  and  that  the  30-day 
period,  within  which  materialmen  and  la- 
borers may  file  their  claims  as  provided  in 
section  19,  began  to  run  from  that  date.. 
Such  a  construction  would  work  no  hardship 
on  a  reasonably  diligent  claimant  He  is 
not  required  to  wait  for  the  completion  or 
the  acceptance  of  the  work,  but 'can  file  bis 
claim  without  waiting  for  the  final  com- 
pletion of  the  entire  work.  French  v.  Powell, 
133  Cal.  636,  68  Pac.  92;  Hub  Hdw.  Co.  v. 
^tna  Accident,  etc.,  Co.,  173  Pac.  81. 

It  is  further  urged  by  appellant  that,  even 
though  it  should  be  conceded  that  the  work 
was  completed  on  November  30th,  the  plain- 
tiff did  not  file  its  verified  claim  within  30 
days,  as  prescribed  by  the  act  It  appears 
that  a  representative  of  the  plaintiff  left  Los 
Angeles  at  about  1  p.  m.  on  December  30th 
and  arrived  in  the  city  of  Corona  at  4:30  on 
the  same  afternoon,  for  the  purpose  of  .filing 
the  plaintiff's  claim  with  the  superintendent 
of  streets. .  This  messenger  found  the  ofiBce  of 
the  street  superintendent  closed  and  was  told 
that  the  street  superintendent  had  gone  into 
Los  Angeles  at  11  o'clock  that  morning.  After 
waiting  until  8  o'clock  that  night  for  him  to 
return,  the  messenger  left  the  verified  claim 
with  the  city  derk  of  the  city  of  Corona,  who 
has  an  office  in  the  same  building  as  the 
superintendent  of  streets,  with  instructions 
that  the  claim  should  be  filed  with  the  super- 
intendent of  streets  at  the  earliest  possible 
moment.  At  9  o'dock  the  next  mDming, 
December  31,  1914,  the  city  clerk  filed  the 
claijn  with  the  superintendent  of  streets. 
This,  appellant  contends,  did  not  comply  with 
the  statutory  requirement  that  a  material- 
man may  "within  thirty  days  from  the  time 
said  improvement  is  completed,  file  with  the 
superintendent  of  streets  a  verified  statement 
of  his  or  its  claim."  In  view  of  the  fact  that 
we  are  of  the  opinion  that  the  court  erred 
in  finding  that  the  work  was  completed  on 
November  30,  1914,  it  is  not  necessary  to  dis- 
cuss this  point 

[7,  I]  We  have  ignored  the  appeal  from  the 
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order  denying  the  motion  td  strike  out,  for 
two  reasons:  First,  because  such  an  order 
Is  not  appealable  (section  9631,  Code  Civ. 
Proc) ;  and,  second,  the  point  ianot  mentioned 
In  the  briefs. 
Judgment  reversed. 

We  concur:  SHAW,  J.;  OliNEY,  J. 


SniVERSTIN  et  aL  ▼.  KOHLEB  &  GHASI! 
et  aL    (L.  A.  5245.) 

(Supreme  Court  of  California.    Aug.  18,  1919.) 

1.  SAI.E8  «s>456— GONornoiTAi.  Sai,e— Lbasb 

FOBU. 

An  agreement  as  to  a  piano,  though  In 
form  a  lease,  providing  for  bill  of  sale  on  pay- 
ment of  certain  sum,  held  a  conditional  sale. 

2.  Sales  ®=»477(4)— Conwtionai,  Saus— Ac- 
tion   rOB    INSTAIXICENT    OF    PbICB— EFFECT 

ow  Title. 
Seller  in  conditional  sale  by  bringing  action 
merely  for  the  installments  due,  only  part  being 
due,  does  not  confirm  title  in  buyer;  this  not 
being  inconsistent  '^itb  continuance  of  the 
contract.    ' 

3.  Sales  ®=»479(2)  —  Retaking  by  Condi- 
tional Selleb. 

Seller  in  conditional  sale  not  having  con- 
firmed title  in  buyer  by  suing  for  installments, 
his  retaking  possession,  as  authorized  by  con- 
tract, on  further  default,  even  though  forcible, 
does  not  amount  to  conversion. 

4.  Assault  and  Battebt  ®=>15— Condition- 
al Sale— FoBCiBLE  Retaking. 

Seller  in  conditional  sale,  being  justified  in 
retaking  possession  without  process  of  law 
only  where  possession  can  be  secured  peaceably, 
is  liable  for  assault  in  forcible  retaking. 

5.  Appeal  and  Bbbob  «=»767(3)— Record- 
Review. 

ithe  point  of  insufficiency  of  evidence  to  sup- 
port finding  cannot  be  considered;  the  appeal 
being  based  on  a  typewritten  transcript,  and 
the  evidence  not  being  printed  in  the  brief,  as 
required  by  Code  Civ.  Proc.  |  953c. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  L  Silverstln  and  another  against 
Kotaler  &  Ctaaae  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeaL  Modified 
and  affirmed. 

Lewis  Sherman  Jones  and  Henry  Wether- 
bom,  both  of  Los  Angeles  (Q.  C.  Ringolsky 
and  H.  A.  I.  Wolch,  both  of  San  Francisco, 
of  counsel),  for  appellants. 

Drew  Prnitt  and  John  Dennlson,  both  of 
Los  Angeles,  for  respondents. 


WILBUR,  J.  PlalntlfTs,  husband  and  wife, 
brought  this  action  to  recover  from  defend- 
ants the  value  of  a  certain  piano  belonging 
to  the  plaintiffs,  alleged  to  have  been  convert- 
ed by  the  defendant,  and  for  damages  for 
personal  injuries  suffered  by  the  plaintiff 
Ida  Silverstln  at  the  time  of  the  forcible 
taking  of  such  piano,  and  for  punitive  dam- 
ages. The  court  rendered  judgment  for 
$350,  the  value  of  the  t^no,  and  for  $150  ac- 
tual damages  for  personal  Injuries  suffered 
by  the  plaintiff  Ida  Silverstln.  The  contro- 
versy between  the  parties  grows  out  of  an 
agreement  entered  Into  between  defendants' 
assignor,  S.  Borax  &  Co.  and  I.  Silverstln, 
relating  to  said  piano,  dated  October  10, 1913. 
This  contract  purports  to  lease  the  piano 
in  question  for  $500,  $110  of  which  is  ac- 
knowledged to  have  been  received,  and  the 
balance  of  $390  agreed  to  be  paid  in  monthly 
Installments  of  $10,  commencing  on  the  1st 
day  of  November,  1913.  The  contract  also 
provides: 

"Third.  When  idl  of  said  rental  with  interest 
thereon  as  aforesaid  is  paid,  then  upon  the  pay- 
ment by  me  of  one  dollar,  as  consideration  there- 
for, the  title  of  said  instrument  is  to  be  vested 
in  me,  and  S.  Borax  &  Co.  is  to  give  me  a  bill 
of  sale  of  the  same. 

"Fourth.  It  is  also  agreed  that  in  the  event 
that  I  shaU  refuse  to  accept  delivery  of  said 
instrument,  or  fail  to  pay  either  of  said  month- 
ly installments,  or  interest  thereon  at  maturity, 
or  violate  any  provtoion  of  this  lease,  then  at 
the  option  of  S.  Borax  &  Co.  all  of  said  rental, 
together  with  interest  thereon  as  aforesaid, 
shall  in  either  of  said  cases  immediately  l>e- 
come  due  and  payable,  and  S.  Borax  &  Co.  may 
at  its  option  upon.sudi  default  enforce  payment 
of  the  entire  sum  then  unpaid  and  interest  there- 
on, or  S.  Borax  &  Co.  may,  at  its  option,  take 
possession  of  said  instrument  and  cancel  this 
lease,  and  in  that  event  I  hereby  agree  to  sur- 
render and  return  said  instrument  to  it  in  as 
good  condition  as  when  received,  customary 
wear  by  careful  usage  excepted." 

S.  Borax  &  Co.  assigned  their  Interest  in 
the  contract  and  In  the  piano  to  the  defend- 
ants Eohler  &  Chase,.  The  plalntltrs  paid 
$20  and  no  more.  In  June,  1915,  defendant 
sued  I.  Silverstln  for  the  monthly  payments 
then  dne,  amounting  to  $140  principal  and 
$27.30  interest,  obtaining  a  judgment  there- 
for, which  judgment  has  never  been  paid. 
Plaintiffs  failed  to  pay  any  subsequently  ac- 
cruing installments,  and  on  July  19,  1916, 
defendants  took  possession  of  the  piano. 

[1-4]  It  is  asserted  that  the  trial  court  de- 
cided the  case  on  the  theory  that  the  con- 
tract tn  question  was  a  conditional  sale; 
that  the  sellers  by  bringing  suit  for  the  In- 
stallments of  the  purchase  price  elected  to 
recover  the  purchase  price,  thereby  confirm- 
ing title  in  the  plaintiffs,  and  thereafter  had 
no  right  to  recover  possession  of  the  proper- 
ty, and  that  their  act  in  taking  possession 
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thereof  was  a  conversion  of  the  property. 
This  agreement  Is  a  conditional  sale  of  the 
piano,  although  in  form  a  lease.  Van  Allen 
V.  Francis,  123  Cal.  474,  56  Pac.  339;  Per- 
kins T.  Mettler,  126  Cal.  100,  58  Pac.  384; 
Lundy  Furniture  Co.  v.  White,  128  Cal.  170, 
60  Pac.  759,  79  Am.  St.  Rep.  41 ;  Muncey  v. 
Brain,  158  Cal.  307,  110  Pac.  945;  Wiley  B. 
Allen  Co.  v.  Wood,  32  Cal.  App.  76,  162  Pac. 
121;  Adams  v.  Anthony,  172  Pac.  692; 
American  Can  Co.  v.  White,  130  Ark.  381, 
197  S.  W.  695 ;  Toung  v.  Phillips,  203  Mich. 
566,  169  N.  W.  822.  The  authorities  through- 
out the  United  States  are  not  uniform  on 
the  question  as  to  when  a  vendor  in  a  con- 
ditional sale  must  be  held  to  have  elected  to 
pursue  the  remedy  of  collecting  the  purchase 
money  rather  than  the  recovery  of  the  prop- 
erty Itself.  In  many  states  it  is  held  that 
where  the  full  amount  of  the  purchase  price 
is  due  and  the  seller  brings  an  action  to  re- 
cover the  same  he  thereby  confirms  the  title 
In  the  purchaser.  This  rule  has  been  recog- 
nized in  this  state.  Parke,  etc.,  Co.  v.  White 
River  Lumber  Co.,  101  Cal.  37,  35  Pac.  442 ; 
Holt,  etc.,  Co.  V.  Ewing,  109  Cal.  357,  42  Pac. 
435;  Bailey  v.  Hervey,  135  Mass.  172;  Frisch 
V.  Wells,  200  Mass.  429,  86  N.  E.  775,  23  L. 
R.  A.  (N.  S.)  144 ;  Galbreath  v.  Mayo  (Okl.) 
174  Pac.  517,  and  cAses  cited;  Jordan  y. 
Peek,  103  Wash.  94;  173  Pac  726.  In  Parke, 
etc.,  Co.  V.  White  River  Lumber  Ca,  supra, 
we  followed  the  Massachusetts  rule  as  an- 
nounced In  Bailey  v.  Hervey,  supra.  That 
court  In  a  recent  case' has  dearly  indicated 
the  diCTerence  between  a  suit  for  the  whole 
purchase  price  under  such  a  contract  after 
the  entire  purchase  price  has  become  due 
and  such  an  action  for  a  part  of  the  pur- 
chase price  where  some  of  the  installments 
alone  are  due.  Russell  v.  Martin,  232  Mass. 
379,  122  N,  E.  447.    In  that  case  it  was  said: 

"The  plaintiff  [vendor]  undoubtedly  could  have 
sued  on  each  note  as  it  fell  due,  and  still  retain- 
ed tiUe." 

It  was  expressly  so  held  in  Haynes  y.  Tem- 
ple, 198  Mass.  372,  84  N.  E.  467.  The  recov- 
ery of  possession  of  the  property  and  of  the 
purchase  price  thereof  are  not  always  In- 
consistent remedies  under  such  contracts.. 
In  recent  decisions  of  this  court  we  have 
pointed  out  that  the  retaking  of  possession 
by  a  seller  under  a  conditional  sale,  for  de- 
fault of  the  purchaser  is  not  always  to  be 
considered  an  election  to  waive  pursuit  of 
the  purchase  price,  and  may  be  entirely  con- 
sistent with  the  rights  of  the  purchaser  to 
recover  such  price.  Mattcson  v.  Equitable 
M.  &  M.  Co..  143  Cal.  436,  77  Pac.  144.    See, 


also<  Muncey  v.  Brain,  supra;  Adams  y. 
Anthony^  supra. 

In  the  case  at  bar  the  seller  sued  for  in- 
stallments of  the  purchase  price  which  were 
due  under  the  terms  of  the  contract,  and  al- 
lowed the  purchaser  to  remain  in  possession 
according  to  the  contract.  There  was  notic- 
ing in  this  inconsistent  with  the  terms  of 
the  contri|Ct  The  money  was  due,  by  its 
terms,  and  the  seller  had  a  right  to  recov- 
er the  same.  Section  1047,  Civ.  Code.  Such 
recovers'  was  not  Inconsistent '  with  a  con- 
tinuing contract  between  the  parties.  Penr- 
rung  V.  Carter-Crume  Co.  (C.  O.  S.  D.  Ohio) 
110  Fed.  107.  There  is  no  difference  in  prin- 
ciple. In  favor  of  the  purchaser,  between 
such  recovery  of  the  Installments  due  and 
the  payment  of  those  installments  by  the 
purchaser  without  suit.  The  seller  was  not 
therefore  put  to  his  election  between  two  In- 
consistent remedies.  If  he  had  exercised  the 
option  given  him  under  the  contract  to  de- 
clare the  whole  of  the  purchase  price  due, 
and  sued  for  the  amount,  the  situation  would 
have  been  entirely  different,  under  the  au- 
thorities cited.  Here  he  acted  in  accord- 
ance with  the  contract  When,  therefore, 
the  purchaser  subsequently  defaulted  in  the 
payment  of  other  installments,  defendants 
had  a  right,  under  the  terms  of  the  contract, 
to  retake  possession,  and  such  taking,  even 
though  forcible,  did  not  amount  to  a  con- 
version of  the  property.  38  Cyc  2021,  note 
10.  PlaintifTs  Judgment,  therefore,  for  the 
value  of  the  piano,  upon  the  theory  that  the 
title  thereto  had  passed  to  the  purchaser  by 
reason  of  the  seller's  suit  to  recover  install- 
ments of  the  purchase  price,  is  erroneous. 
t)efeDdants  are  only  liable  for  the  assanlt 
upon  the  person  of  the  plaintiff  Ida  Silver- 
stin,  aa  they  were  only  Justified  in  taking 
possession  of  the  property  without  process 
of  law,  where  suCh  possession  could  be  se- 
cured peaceably.  Rosenthal  y.  McMann,  93 
Cal.  505,  29  Pac.  121. 

[6]  The  Judgment  for  the  personal  injuries 
suffered  by  the  plaintiff  Ida  Silverstln  Is  at- 
tacked because  of  an  alleged  failure  of  the 
evidence  to  support  the  finding.  This  point 
cannot  be  considered  for  the  reason  that  the 
appeal  is  based  on  a  typewritten  transcript, 
and  the  evidence  on  that  subject  is  not  print- 
ed in  the  brief,  as  required  by  law.  Code 
Civ.  Proc.  $  953c. 

The  Judgment  is  modified  by  reducing  the 
amount  thereof  to  $150,  with  interest  from 
the  date  of  the  Judgment,  and  is  affirmed  as 
modified,  appellant  to  recover  costs  of  ai»- 
peaL 

We  concur:    LBNNON,   J.;    MBLVIN,  J. 
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(Sapreme  Coort  of  Califomik.    Aql  i=  3£l.'i 

1.  Courts  «=»212— Tkasbmx  or  Cj.t?k — •■- 

PBEUE  COUKI^PBOHIBinOK. 

If  the  Sapreme  Coort  Imf  t»twc-  i- 
transfer  of  a  prohibitifn  prooeezmr  *  z- 
the  District  Court  of  Appeal  prior  i.  am.  -"— 
ment  by  the  latter  conn,  it  »  not  inrccria  x 
exercising  such  power  after  iwijuiiiiii  i  e- 
mnrrer  to  the  petition  has  itecL  ovcm^^e.  .an 
an  alternative  writ  direcxec  -a  »»-.  nc  jt 
final  judgment  has  been  ijret :  per-ijr  leti  r 
the  case  not  constitntiiig  sna.  m  garLceL".  a 
requires  an  immediate  deciaini.  vr  ta-  .is 
court. 

2.  CouBTs   <S=»99(2>— Okisz  df   Ijsc 
Law  of  Case. 

Order  of  the  District  Conr;  <r  jir*>ai  r»- 

ruling  demurrer  to  a  peautn.   'ur    r-  • tj... 

and  the  views  stated  by  tin  eoirr  »  :i  ««»  - 
for  making  the  ordCT,  do  no:  eiTn?*.:-  -•  -j.  „- 
of  the  case  so  far  as  fumia-  pjv-~-  uf  »  -j^. 
court  are  concerned,  or  ol  an?  j^nnxn  s>^  tmt 
ing  in  the  Sapreme  Gvim  lui-  an-  »  x- 
after  the  proceeding  is  £111X7^  waiaaatK  r  .^ 
District  Court  of  Appeai. 


In  Banli. 

Petition  for  prohiUtitK  in  ta^  -, ... 
ft  Power  'Oompaxv  *&-iiig:  t*-  • 
Court  of  the  state  of  fji.Stirrux.  to. 
resulting  in  order  ortrrijua^  j*r  — 
directing  an  altenuttm:  »-n  .  ^^ 
application  for  immbAttnt  tr: 
tiearing  in  the  Supreo*  ^o>jr 
denied. 

See.  also,  185  Pac.  — . 


H.  B.  Churchill,  of 
Duncan,  of  Ukiali,  far  yew. 


PER  CURIAM.    Tait  j   t 
the  transfer  of  a  invy^r.  r 
now  pending  in  tLt  l>.     . 
peal  of  the  Third  ajij*  ,i. 
court  for  hearing  ^ul  we-- 
District  Court  of  Ajq«e: 
show  cause  why  bh^j 
Issued,  in  response  n  * 
Interposed  a  denmrrf- 
this  demurrer  the  l.«j- 
on  August  8,  Wll-  a.t 
the  demurrer  aiJt  •. 
writ  of  prohlbltio: 
accompanied  b,v  b 
situation   with  r^  - 
In  the  District  '  — 
Judgment  haru,.  .. 
this  appllcati<r 
immediate  inu- 
Ing  herein,  «     -— 
an  emergenr 
case,  as  reyi. 
the  hlghec    - 

[1,2]  Ct«-_ 
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I'ssary  under  the  conclusion 

'  tied  to  consider  one  ground  of 

M'd  in  the  demurrer,   as  that 

decisive  of  the  present  action. 

rhe  alleged  cause  of  action  is  bar. 

'  provisions  of  section  342,  Code  of 

'  cdure,  which  section  reads  as  fol- 

•ins  on  claims  against  a  county  which 
'^Tn  rejected  by  the  board  of  supervisors, 
'  be  commenced  within  six  months  after  the 
rejection  thereof  by  such  board." 

We  fall  to  see  the  force  of  the  distinction 

t  to  be  luade  by  the  appellant  between 
demand  presented  to  the  board  of 
and   a   claim   presented   to   that 
aint  stated  that  certain  of 
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eonnptoms  of  insanity  whicli  later  necessitate 
his  commitment  to  an  insane  asylum;  hence, 
though  certificates  of  medical  examiners  attach- 
ed to  a  judgment  committing  one  as  an  insane 
person  stated  the  attack  of  insanity  began  1% 
months  ago,  deeds  made  by  the  one  committed 
approximately  30  da^s  earlier,  are  not  voidable 
on  that  account,  etc. 

Appeal  from  Superior  Court,  Alameda 
County ;  William  M.  Conley,  Judge. 

Action  by  Manuel  Avery  against  Franklin 
It.  Avery  and  others.  From  a  judgment  for 
defiendants,  plaintiff  appeals.    Affirmed. 

F.  W.  Sawyer,  of  San  Francisco,  for  ap- 
pellant. 

A.  J.  Woolsey,  of  Oakland,  for  respondent 
Schmidt. 

F.  J.  Castelhun,  of  San  Francisco,  for  re- 
spondent Avery. 

F.  H.  Bartlett,  of  Oakland,  for  respondent 
Esparza. 


IjANGDON,  p.  J.     This  Is  an  action  to 

quiet  title  to  five  lots  described  In  the  com- 
plaint and  situated  in  Berkeley,  Alameda 
county.  From  a  judgment  for  the  defend- 
ants, the  plaintiff  appeals. 

The  defendants  answered  separately,  each 
claiming  a  different  portion  of  the  land  de- 
scribed in  the  complaint  as  grantees  of  Fide- 
lias Avery,  deceased.  It  Is  conceded  that  on 
the  26th  day  of  May,  1915,  title  to  this  land 
was  In  Fidellus  Avery,  the  foster  father  of 
the  plaintiff.  Plaintiff  claims  title  thereto  as 
his  heir  at  law,  asserting,  first,  that  the 
deeds  under  which  the  defendants  claim  as 
grantees  were  never  delivered  during  the 
lifetime  of  the  grantor;  and,  second,  that, 
if  such  deeds  were  delivered,  they  were  nev- 
ertheless executed  and  delivered  at  a  time 
when  the  grantor  was  Insane,  and  therefore 
Incompetent  to  make  any  contract. 

[1 , 2]  The  first  contention  may  be  very 
briefly  disposed  of.  The  evidence  upon  the 
question  of  delivery  was  such  that  different 
Inferences  might  reasonably  have  been  drawn 
therefrom,  and  under  such  circumstances  the 
finding  of  the  trial  court  Is  conclusive.  The 
fact  that  the  grantor  requested  that  the  deeds 
should  not  be  recorded  until  the  happening 
of  some  future  event  would  have  no  effect 
upon  their  delivery.  Lewis  v.  Brown,  22 
Cal.  App.  38,  133  Pac.  831.  The  deeds  would 
pass  title  without  recording.  In  so  far  as  the 
deeds  to  Franklin  Avery  are  concerned,  there 
can  be  no  doubt  that  there  was  an  uncondi- 
tional delivery  to  him  which  passed  title. 
These  deeds  were  delivered  to  him  personally, 
and  section  1056,  Civil  Code,  provides  that: 

"A  grant  cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him,  or  to  his  agent 
as  such,  is  necessarily  absolute,  and  the  in- 
strument takes  effect  thereupon,  discharged  of 
any  condition  on  which  the  delivery  was  made." 


See  Mowry  v.  Heney,  86  Cal.  471,  25  Pac. 
17;  Iiewls  v.  Brown,  22  Cal.  App.  38,  133 
Pac.  331. 

As  to  the  delivery  to  the  otber  defendants, 
some  question  might  arise  from  the  evidence 
as  to  whether  Franklin  Avery,  in  receiving 
the  deeds  from  the  grantor,  was  acting  as 
the  agent  of  the  grantor  or  as  the  agent  of 
the  grantees ;  but,  as  stated  before,  either  in- 
ference would  be  warranted  from  the  evi- 
dence, and  the  trial  cotirt  has  resolved  tho 
doubt  In  favor  of '  the  defendants  by  its 
finding. 

[3-5]  This  leaves  for  our  consideration  only 
the  contention  of  appellant  that  the  evidence 
does  not  warrant  the  finding  that,  at  the 
time  the  said  deeds  were  executed  and  deliv- 
ered by  the  grantor,  the  said  grantor  was  ot 
sound  and  disposing  mind.  The  evidence 
shows  that  the  deeds  were  all  executed  on 
May  26,  1915,  and  that  the  grantor  was  Judi- 
cially declared  Insane  and  ordered  confined 
in  the  Agnews  State  Hospital  for  the  insane 
on  June  23, 1915.  The  testimony  of  Franklin 
Avery  and  the  testimony  of  the  notary  pub- 
lic who  made  out  the  deeds  at  the  request  of 
the  grantor,  and  before  whom  said  deeds 
were  executed,  was  to  the  effect  that  at  the 
time  the  deeds  were  executed  and  delivered 
the  grantor  was  of  sound  mind.  It  is  true  the 
record  discloses  contradictory  testimony  up- 
on this  question,  and  the  appellant  relies 
especially  upon  the  record  In  the  insanity 
hearing,  which  was  introduced  In  evidence  In 
this  case.  The  judgment  therein  established 
the  insanity  of  the  grantor  only  as  of  the  date 
of  the  judgment.  It  has  been  held  that  it  la 
not  conclusive  as  to  even  that  fact  against 
those  who  were  not  parties.  Den  v.  Clark, 
10  N.  J.  Law,  217,  18  Am.  Dec  417.  But,  be 
that  as  it  may,  it  is  clear  that  such  judgment 
is  not  proof  of  insanity  at  a  time  prior  to  the 
date  stated  therein,  for  there  Is  a  legal  pre- 
sumption of  sanity  in  regard  to  every  man,, 
and  therefore  proof  of  insanity  at  one  time 
carries  no  presumption  of  its  past  existence. 
Estate  of  Dolbeer,  3  Cof.  Prob.  Dec.  249. 

Appellants  argue  that,  as  the  certificates  of 
the  medical  examiners  attached  to  the  Judg- 
ment of  the  court  stated,  among  other  things, 
that  the  "present  attack  began  1^  months 
ago,"  the  plaintiff  may  not  Introduce  evi- 
dence contrary  to  this  recital.  The  answer 
to  this  objection  is  that  the  statement  of  the 
medical  examiners  has  not  even  the  force  ot 
a  judgment,  and  It  Is  clearly  not  conclusive 
of  the  fact  recited  against  persons  not  par> 
ties  to  the  proceeding.  Furthermore,  it  ap- 
pears from  the  same  certificate  that  the  fol- 
lowing question  appearing  thereon  was  left 
unanswered  by  the  examiners:  "Was  the 
present  attack  gradual  or  rapid  in  its  onset?" 
We  therefore  have  In  the  record  no  state- 
ment by  the  examiners  as  to  whether  the  In- 
sanity stated  by  them  to  have  begun  1% 
months  previously  came  on  suddenly,  render^ 
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Ing  the  snbject  Incompetent  from  that  time, 
or  whether  its  effects  were  gradnal  and  slow 
or  Intermittent,  which  latter  condltlbns  might 
be  consistent  with  capacity  to  make  the 
deeds  at  the  time  they  were  made;  for  it  Is 
not  every  symptom  or  Indication  of  insanity 
which  wUl  render  one  incompetent  to  dispose 
of  Ms  property.  It  has  been  said  that  If  one 
is  able  to  understand  and  carry  in  mind  the 
nature  and  sitnatlon  of  his  property,  and  his 
relations  to  his  relatives  and  those  around 
him,  with  clear  remembrance  as  to  those  in 
whom  and  those  things  in  which  he  has  been 
mostly  Interested,  capable  of  understanding 
the  act  he  is  doing  and  the  relation  in  whldi 
he  stands  to  the  objects  of  his  bounty,  free 
from  any  delusion,  the  effect  of  disease,  which 
might  lead  him  to  dispose  of  his  property 
otherwise  than  he  would.  If  he  knew  and  un- 
derstood what  he  was  doing,  he  has  the  ca- 
pacity to  dispose  of  his  prc^erty.  Whitney  v. 
Twombly,  136  Masb.  145;  Estate  of  Motz, 
136  Cal.  658,  69  Pac.  294 ;  Estate  of  Houston, 
163  Cal.  169,  124  Pac.  852. 

We  cannot,  therefore,  disturb  the  finding  of 
the  trial  court  In  regard  to  the  competency 
of  the  grantor,  and  the  judgment  Is  affirmed. 

We  concur:    BRITTAIN,  J.;    HAVEN,  J. 


STATE   BOARD   OF  HEALTH  OF  CALI- 
FORNIA T.  ALAMEDA  COUNTY. 
(OlT.  2796.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    July  10,  1919.) 

Counties  *=»216— Clauc  Against  Cotjntt— 

"Claim"— "Biix"—"DEMANb." 
Under  Code  Civ.  Proc.  S  342,  outlawing 
claims  against  counties  six  months  after  rejec- 
tion by  the  supervisors,  which  section  is  made 
applicable  to  actions  by  the  state  by  section  345, 
held,  that  a  demand  or  bill  by  state  board  of 
health  against  a  county  under  St.  1913,  p.  868, 
for  cost  of  eradicating  rodents  and  other  vermin 
from  county,  is  barred  six  months  after  rejec- 
tion, since  there  is  no  difference  between  "bill" 
or  "demand,"  and  a  "claim." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bill; 
Claim;   Demand.] 

Appeal  from  Superior  Court  of  Alameda 
County;    Wm.  H.  Waste,  Judge. 

Action  by  the  State  Board  of  Health  of 
the  State  of  California  against  the  County  of 
Alameda.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
AfSrmed. 

Kemper  B.  Campbell,  of  Los  Angeles,  for 
appellant. 

Ezra  W.  Decoto  and  Theo  P.  Wlttschen, 
both  of  Oakland,  for  respondent. 


LANGDON,  P.  J.  This  is  an  appeal  by  the 
plaintiff,  state  board  of  health,  from  a  Judg- 
ment rendered  against  it  in  an  action,  brought 
to  recover  from  the  county  of  Alameda  the 
amount  of  three  bills  or  demands  presented 
by  said  board  to  the  board  of  supervisors  of 
Alameda  county,  which  had  been  rejected  by 
said  board  of  supervisors.  The  demands  were 
for  the  amount  of  money  expended  by  plain- 
tiff for  the  eradication  of  rodents  on  lands 
situated  in  the  county  of  Alameda,  and  arose 
by  reason  of  the  provisions  of  a  certain  act 
entitled  "An  act  to  prevent  the  introduction, 
and  provide  for  the  Investigation  and  sup- 
pression of  conta^ons  or  infections  diseases, 
and  appropriating  money  to  be  used  for  sucbi 
purpose,"  which  is  found  in  the  Statutes  of 
1913,  at  page  868.  This  statute,  as  it  reed 
at  the  time  of  the  expenditures  represented 
by  the  demands,  provided  an  appropriation 
of  $100,000,  which  was  to  be  used  by  the 
state  board  of  health  in  such  way  as  it  saw 
fit  for  the  eradication  of  rodents  and  other 
vermin  liable  to  spread  Infectious  or  conta- 
gions diseases.  For  the  amount  spent  on  a 
given  piece  of  property  the  state  board  of 
health  was  authorized  to  file  a  bill  with  the 
board  of  supervisors  of  the  county  within 
which  the  property  was  situated,  which  body 
Is  directed  by  the  act  to  allow  the  bill  as 
filed  at  Its  next  regular  meeting.  After  pay- 
ment by  the  county,  it  Is  given  a  lien  for  the 
amount  of  the  demands  so  paid  against  the 
property  mentioned  therein,  and  upon  which 
the  money  was  spent  for  the  purpose  speci- 
fied in  the  act.  The  defendants  demurred  to 
the  complaint  upon  three  grounds,  and  Judg- 
ment was  entered  upon  the  demurrer,  the 
plaintiff  having  refused  to  amend  Its  com- 
plaint. 

It  Is  only  necessary  under  the  conclusion 
we  have  reached  to  consider  one  ground  of 
objection  stated  in  the  demurrer,  as  that 
objection  is  decisive  of  the  present  action. 
It  is  that  the  alleged  cause  of  action  is  bar- 
red by  the  provisions  of  section  342,  Code  of 
Civil  Procedure,  which  section  reads  as  fol- 
lows: 

"Actions  on  claims  against  a  county  which 
have  been  rejected  by  the  board  of  supervisors, 
must  be  commenced  within  six  months  after  the 
first  rejection  thereof  by  such  board." 

We  fall  to  see  the  force  of  the  distinction 
sought  to  be  made  by  the  appellant  between 
a  bill  or  demand  presented  to  the  board  Of 
supervisors  and  a  claim  presented  to  that 
body.  The  complaint  stated  that  certain  of 
the  demands  upon  which  the  action  is  found- 
ed were  rejected  by  the  board  of  supervisors 
of  Alameda  county  on  December  27,  1915, 
and  that  others  were  rejected  on  March  6, 
1916.  The  present  action  was  not  commenced 
until  June  1,  1917,  almost  15  months  after 
the  last  claim  had  been  rejected. 

Appellant  argues  that  the  statutes  of  11m- 
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Itadon  are  not  applicable  to  the  state  In  any 
case  where  the  cause  of  action  arose  In  the 
exercise  of  its  governmental  functions,  and 
cites  numerous  authorities  in  wtJch  this 
common-law  rule  is  announced.  The  answer 
to  this  objection  is  that  the  rule  has  been 
changed  in  this  state  by  express  code  pro- 
vision. Section  345,  Code  of  Civil  Procedure, 
which  is  found  In  the  same  chapter  as  sec- 
tion 342,  Code  of  Civil  Procedure,  above 
quoted,  reads: 

"The  limitations  prescribed  in  this  chapter  ap- 
ply to  actions  brought  in  the  name  of  the  state, 
or  for  the  benefit  of  the  state  in  the  same  man- 
ner as  to  actions  by  private  parties.     •    •    •  " 

Clearly  the  state  board  of  health  is  but  an 
arm  of  the  state,  and  comes  within  the  provi- 
sions of  the  last  quoted  section. 

The  demurrer  was  properly  sustained,  and 
the  Judgment  is  affirmed. 

We  concur:     HAVEN,  J.;    BRITTAIN,  J. 


HANP  v.  SUPEBIOR  COURT  OF  LOS  AN- 
GELES COUNTY  et  al.    (Civ.  2976.) 

(District  Court  of  Appeal,  Second  IXstrict,  Di- 
vision 1,  California.    July  10,  1919.) 

Process  <S=>119— Service— Immunitt. 

TVhpre  plaintiff  in  action  pending  in  another 
state  comes  into  this  state  to  attend  the'  taking 
of  a  deposition  by  his  adversary  he  is  subject  to 
service  of  a  summons. 

Petition  for  writ  of  prohibition  by  James 
D.  Hand  against  the  Superior  Court  of  Los 
Angeles  County  and  Grant  Jackson,  Judge 
of  said  court.    Proceeding  dismissed. 

Edmon  G.  Bennett  and  Lewis  D.  Collings, 
both  of  Los  'Angeles,  for  petitioner. 

Rejrinald  W.  Clapp,  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  This  is  an  application  for  a 
writ  of  prohibition.  Petitioner,  who  is  a  resi- 
dent of  Illinois,  was  plaintiff  In  an  action 
wherein  Edwin  M.  Allen  et  al.  were  defend- 
ants, then  pending  in  one  of  the  courts  of 
that  state.  He  came  here  to  attend  the  tak- 
ing of  depositions  to  be  used  in  the  trial  of 
the  case,  and  while  present  in  the  office  of  the 
commissioner  before  whom  the  depositions 
were  made  he  was  served  with  a  summons  in 
an  action  brought  against  Iiini  in  the  superior 
court  of  Los  Angeles  county.  -  Claiming  that 
by  reason  of  the  facta  he  was  privileged  from 
service  of  such  process,  he  appeared  specially 
and  moved  the  court  to  quash  and  vacate 
service  of  the  summons.  This  motion  was  de- 
nied, whereupon  he  filed  this  petition  to  re- 
strain the  court  from  further  proceedings  tn 
the  action. 


The  authorities  of  other  Jurisdictions  in- 
volving the  question  as  to  what  extent  a  non- 
resident- party  to  an  action  attending  the 
trial  of  the  case  Is  exempt  from  service  of 
process  Issued  in  another  action  therein 
brought,  are  by  no  means  uniform.  Many  of 
them  relate  to  the  question  of  immunity 
granted  witnesses  from  arrest  while  attend- 
ing as  such  upon  the  trial  of  cases,  the  rights 
of  whom,  however,  in  this  state  are  fixed  by  ' 
section  2067,  Code  of  Civil  Procedure.  As  to 
the  rights  of  parties  to  actions,  where  they 
are  nonresidents  of  the  state  wherein  the 
trial  is  had,  one  line  of  argument  is  illustrat- 
ed by  Burroughs  v.  Cocke  &  Willis,  56  Okl. 
627,  156  Pae.  196,  L.  R.  A.  1916E,  1170,  and 
Cooper  V.  Wyman,  122  N.  C.  784,  29  S.  E.  947, 
65  Am.  St.  Rep.  731,  upholding  the  privilege 
of  immunity  to  parties,  while  other  cases, 
such  as  Guynn  v.  McDaneld,  4  Idaho,  610,  43 
Pac.  74,  95  Am.  St  Rep.  158,  Baldwin  v. 
Emerson,  16  R.  I.  305,  15  Atl.  83,  27  Am.  St. 
Rep.  741,  Baisley  v.  Baisley,  113  Mo.  544,  21 
S.  W.  29,  35  Am.  St.  Rep.  726,  and  Bishop  v. 
Vose,  27  Conn.  1,  may  be  cited  in  support  of 
a  contrary  view.  The  reason  for  granting 
immunity  to  suitors  is  varied.  By  some  of 
the  authorities  it  is  based  upon  a  personal 
privil^e  of  the  suitor,  and  by  others  upon  the 
fact  that  public  policy  demands  that  the 
courts  should  not  be  hampered  by  having 
those  in  attendance  upon  trials  interfered 
with  by  other  litigants. 

These  reasons,  however,  have  no  applica- 
tion to  the  Instant  case,  for  the  reason  that 
petitioner  was  not  a  party  to  the  trial  of  any 
action  in  this  state;  he  was  not  a  witness, 
nor  was  he  in  attendance  upon  any  court 
whose  proceedings  could  be  hampered  by  the 
service  of  process  upon  him.  He  was  merely, 
of  his  own  volition  and  for  his  own  Interest, 
an  attendant  at  the  taking  of  a  deposition  on 
behalf  of  his  adversary,  and  the  notary  pub- 
lic acting  as  commissioner  before  whom  the 
depositions  were  taken  was  not  answerable 
to  the  court  before  which  the  action  was 
pending  for  anything  said  or  done ;  the  entire 
proceeding  being  outside  of  its  Jurisdiction. 
Greer  v.  Young,  120  111.  184,  11  N.  E.  167. 
Hence,  while  it  may  be,  for  the  purposes  of 
this  case,  conceded  that  in  furtherance  of 
justice  parties  to  actions  and  their  witnesses 
should  be  privileged,  not  only  from  arrest,  but 
from  service  of  summons,  while  in  attend- 
ance upon  the  trial  of  a  cause,  such  rule  has 
no  application  to  the  case  of  a  party  living  In 
a  foreign  state,  where  he  Is  a  party  to  litiga- 
tion there  pepdlng,  and  attends  In  this  state 
for  the  purpose  of  taking  testimony  out  of 
court.  In  order  to  come  within  the  rule,  the 
proceeding  must  in  any  event  be  one  in  court 
or  a  similar  tribunal.  Quoting  from  Parker 
V.  Manco,  61  Hun,  619,  16  N.  Y.  Supp.  325, 
the  courts  of  which  state  fully  recognize  the 
rule  invoked  by  petitioner: 
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(18SP.) 

"We  think,  therefore,  that  the  coming  into  kios. 
this  state,  for  the  purpose  of  being  present  upon 
the  taking  of  testimony  to  be  used  in  an  action 
in  another  state,  neither  comes  "within  the  spirit 
nor  the  letter  of  the  rule  to  which  attention 
has  been  called,  and  that  the  defendant  (peti- 
tioner here]  was  liable  to  service  of  stpcesa, 
and  the  service  of  summons  herein." 
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The  proceeding  is  dismissed. 

We  concur:   CONREI,  P.  J.;   JAMES,  J. 


UELICHABEK  v.  COLKINS  et  al. 
(Civ.  2291.) 

(District  Court  of  Appeal,  Second  Kstrict,  Di- 
vision 1,  California.    July  10,  1919.) 

1.  VENDOB    and    PUBCHASBIR    ®=9ll6— RKSOIS- 

8I0N  OF  Contract— Complaint. 
Where  purchaser  failed  to  tender  a  recon- 
veyance of  lots  or -of  money  received  by  pur- 
chaser for  them,  he  had  no  cause  of  action  for 
rescission  of  the  purchase  contract. 

2.  Vbndob  and  Pubchaseb  ®5>35  —  Rkscib- 
8i0n  of  contbact— misbepbebentation. 

A .  vendor's  representations  that  tax  deed 
affidavits  upon  which  the  validity  of  his  title 
depended  were  correct  according  to  advice  he 
had  received,  etc.,  held  not  a  misrepresentation 
of  fact  authorizing  rescission  of  the  sales  con- 
tract. 

3.  Vendob  and  Pubchaseb  €=>334(5)— Fail- 
ube    of   considebation  —  what    consti- 

TtlTES.  J 

Where  lots  bought  by  plaintifE  from  a  tax 
sale  purchaser  were  redeemed  by  the  owner  up- 
on payment  of  accrued  taxes,  interest,  etc.,  there 
was  not  a  total  failure  of  consideration,  anthor- 
izing  the  plaintiff  to  recover  from  his  vendor 
in  an  action  for  money  had  and  received. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   John  M.  York,  Judge. 

Action  by  Frank  Mellcharek  against  Anna 
M.  Colklns  and  A.  J.  Daniels,  as  administra- 
tor of  the  estate  of  A.  Colklns,  deceased. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Reversed. 

James  Branken,  o£  Los  Angeles,  for  ap- 
pellants. 

Charles  H.  Mattingly,  of  Los  Angeles,  for 
respondent. 

CONRET,  P.  J.  Prior  to  the  year  1913, 
at  a  sale  for  delinquent  assessments  for  the 
widening  of  E^gneroa  street,  In  the  city  of 
Los  Angeles,  under  the  Street  Opening  and 
Widening  Act  of  1903,  four  lots  of  land  In 
said  city  were  sold  to  the  defendant  Anna  M. 
Colklns,  and  certificates  of  sale  tliereon  were 
issued  to  her.  Thereof ter  she  made  asslgn- 
inents  of  said  certificates  of  sale  to  A.  Col- 


in th«»  month  of  October,  1913,  the 
street  superintendent  of  the  city  of  Los  An- 
geles conveyed  to  A.  Colkins,  as  as-slgnee  of 
defendant  Anna  M.  Colklns,  the  four  lots 
above  mentioned.  On  or  about  the  3d  day  of 
November,  1913,  A.  Colkins  sold  and  by  grant 
deeds  (one  for  each  lot),  conveyed  to  the 
plaintiff  said  four  lots;  plaintiff  paying  for 
each  of  said  lots  the  agreed  price  of  $275. 
Anna  M.  Colkins,  who  was  the  wife  of  A.  Col- 
klns, Joined  with  him  in  the  execution  of  the 
deeds  to  plaintiff.  Without  describing  the 
several  tracts  in  which  the  lots  were  located, 
we  will  designate  them  by  their  lot  numbers 
only.  While  the  plaintiff  and  A.  Colkins 
were  negotiating  for  the  sale,  they  took  the 
tax  deeds  to  the  office  of  Mr.  Mattingly,  nn 
attorney  at  law,  and  asked  blm  if  they  were 
vaUd.  He  told  them  that  It  depended  upon 
whether  or  not  the  affidavits  of  Mr.  Colkins 
were  aufficient,  and  that  if  those  affidavits 
were  not  sufficient  the  deeds  were  not  good. 
The  affidavits  referred  to  were  those  requir- 
ed by  section  28  of  the  Street  Opening  and 
Widening  Act  of  1903,  which  affidavits  must 
be  made  and  filed  with  the  street  superin- 
tendent.  The  affidavits  were  not  present  at 
that  time  and  were  not  examined,  but  Col- 
kins   said    that    "everything    is    correct" 

Testifying  in  this  action  for  the  plaintiff, 
Mr.  Mattingly  states  that  "then  Mr.  Colkins 
stated  that  he  Imew  that  the  affidavits  were 
correct — all  correct,  because  he  said  that  he 
had  obtained  advice  on  the  subject."  This 
and  similar  testimony  of  the  plaintiff  consti- 
tuted all  of  the  evidence  of  representations 
made  by  the  defendant  concerning  tliose  affi- 
davits. Mr.  Mattingly  informed  them  that, 
even  though  the  tax  deeds  were  absolutely 
correct  in  every  particular,  in  order  to  obtain 
a  marketable  title  it  would  be  necessary  to 
have  an  action  to  quiet  title.  With  this  in- 
formation Mellcharek  paid  the  consideration 
and  accepted  the  deeds  from  the  defendants, 
and  employed  Mr.  Mattingly  to  go  ahead  and 
quiet  title.  Before  commencing  such  action, 
however,  Mellcharek,  for  a  consideration  of 
$150  paid  by  him,  obtained  a  quitclaim 
deed  from  the  owner  of  lot  330,  and  after- 
wards sold  that  lot  He  also  'Commenced  ac- 
tions to  quiet  title  upon  two  of  the  lots  and 
was  made  defendant  in  an  action  to  quiet 
title  to  the  remaining  lot.  In  those  cases  it 
was  determined  that  such  affidavits  were  in- 
sufficient and  that  solely  by  reason  thereof 
the  tax  deeds  were  void.  As  a  cmidition  of 
the  quieting  of  the  title  of  the  owner  in  each 
of  said  cases,  the  owner  was  required  to  and 
did  pay  to  Mellcharek  the  amount  of  taxes 
and  penalties  constituting  the  purchase  price, 
which  ihlrs.  Colkins  bad  paid  at  the  tax  sale. 
These  sums  so  received  by  Mellcharek 
amounted  in  all  Jto  the  sum  of  $40.76. 

In  the  present  action  the  plaintiff  seeks 
to  recover  Judgment  against  the  defendants 
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for  the  Bnm  of  $825,  with  Interest  from  No- 
Tember  3,  1913,  on  account  of  the  considera- 
tion paid  by  him  for  lots  267,  266,  and  61. 
The  complaint  alleged  that  for  the  pnrpose 
of  deceiving  and  defrauding  the  plaintiff,  and 
Inducing  plaintiff  to  purchase  said  lots  from 
said  defendant  for  the  sum  of  $825,  defend- 
ant A.  Colklns  represented  to  plaintiff  that 
said  affidavits  were  sufficient,  and  that  grant 
ideeds  from  himself  and  wife  to  the  plaintiff 
would  convey  a  good  and  sufficient  title,  and 
^ould  enable  the  plaintiff  to  quiet  his  title 
against  the  record  owners  of  the  property; 
that  said  representations  were  not  true,  and 
were  known  to  the  defendant  to  be  not  true, 
and  were  not  warranted  by  the  information 
of  said  defendant  A.  Colklns ;  that  plaintiff 
believed  and  relied  upon  said  representations, 
and  except  for  those  representations  would 
not  have  paid  to  the  said  A.  Colklns  the  said 
snm  of  $825;  that  plaintiff  received  no  con- 
sideration for  said  snm  of  $825;  that  said 
deeds  were  void  and  of  no  effect  by  reason  of 
the  Insufficiency  of  said  affidavits  and  each  of 
them;  and  that  said  grant  deeds  from  de- 
fendants to  plaintiff  conveyed  to  plaintiff  no 
title,  all  of  which  defendants  at  all  times 
knew. 

[1]  The  complaint  did  not  refer  to  the  fact 
that  a  fourth  lot  was  Included  In  the  trans- 
action, or  that  said  sum  of  $40.76,  or  any 
portion  thereof,  had  been  received  by  plaintiff 
from  the  owners  of  the  lots.  No  tender  of  said 
money,  or  of  a  reconveyance  to  the  defend- 
ants of  said  lots,  or  any  of  them,  was  made 
by  the  plaintiff  to  the  defendants,  or  either  of 
them.  Although  the  plaintiff  had  perfected 
his  title  to  lot  330,  and  had  exchanged  that 
lot  for  other  property  of  a  value  not  appear- 
ing herein,  he  excluded  from  his  complaint 
In  this  action  that  part  of  his  transaction 
with  the  defendants,  and  did  not  offer  to  re- 
convey  lot  330  to  defendants,  or  to  account 
in  any  way  for  the  proceeds  thereof.  On 
these  facts  It  is  clear  that  the  complaint  has 
not  stated  a  cause  of  action  for  rescission. 

[21  And  even  if  the  plaintiff  had  herein 
offered  to  do  all  that  must  be  done  by  a  party 
seeking  to  rescind  a  sale,  the  facts  of  the 
case  do  not  show  that  plaintiff  has  any  right 
of  rescission.  The  only  misrepresentation 
I  claimed  by  him  was  that  to  which  we  have 
referred.  This  on  Its  face  was  not  a  repre- 
sentation of  fact,  but  merely  an  expression 
of  opinion,  which  at  the  time  was  stated  to 
be  made  upon  advice  theretofore  received. 
There  is  no  evidence  that  the  defendant  A. 
Colklns  had  not  received  such  advice,  or  that 
he  did  not  believe  the  same,  or  that  he  was 
not  warranted  In  believing  the  same. 

[3]  But  respondent  claims  that  he  is  en- 
titled to  recover  as  upon  an  action  for  money 
had  and  received  by  the  defendant  for  the 
use  of  the  plaintiff;  this  claim  being  based 
upon  the  allegation  that  the  plaintiff  received 


no  consideration  whatever  for  the  money  paid 
by  him  and'  which  he  seeks  to  recover.  But 
there  was  not  %  total  failure  of  considera- 
tion. Even  if  the  tax  deeds  were  void,  it  is 
conceded  that  the  vendor  was  the  owner  of 
a  valid  interest  In  the  property  oonv^ed, 
and  had  acquired  that  interest  by  virtue  of 
a  valid  tax  sale  of  the  property  to  his  as- 
signor. At  the  time  of  the  conveyance  to 
plaintiff  there  existed  no  facts  constituting 
a  breach  of  any  covenant,  stated  or  implied, 
in  the  deeds  made  by  defendants  to  the 
plaintiff.  The  utmost  that  can  be  said  In  fa- 
vor of  plaintiff's  case  Is  that  the  considera- 
tion which  he  received  for  the  money  paid  by 
him  was  less  valuable  than  It  would  have 
been  if  the  tax  deeds  had  been  sufficient  to 
carry  the  title.  Having  taken  the  property 
with  this  contingency  before  his  'eyes,  and 
there  being  no  equitable  ground  for  rescission 
of  the  transaction,  he  is  not  entitled  to  recov- 
er. Neither  the  complaint  nor  the  facts  prov- 
ed are  sufficient  to  support  the  Judgment.  It 
should  be  noted  that  In  computing  the 
amount  of  its  Judgment  the  court  gave  credit 
to  defendants  for  said  sum  of  $40.76;  but 
that  does  not  affect  our  conclusions,  herein 
stated. 
The  Judgment  is  reversed. 

We  concur:    SHAW,  J. ;  JAMES.  J. 


STUBBS  V.  ABERCBOMBIB  et  al 
(OIv.  2128.) 

ODistrict  Court,  of  Appeal,  Second  District,  Di- 
vision 2,  California.    July  10,  1919.) 

False  Impbisonuent  $=37(1)— Legautt  or 
Abbest— CovPLAiKT  FOB  Labcent  or  Deeo. 
Complaint,  under  Pen.  Code,  {  492,  for  lar- 
ceny of  deed,  on  which  was  issued  warrant  un- 
der which  arrest  was  made,  held  to  state  an  of- 
fense, so  that  there  was  no  false  imprisonment; 
it  alleging  stealing  of  deed  executed  by  A.  to 
J.,  conveying  a  certain  lot,  of  a  certain  value, 
and  the  personal  property  of  A. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Charles  Monroe,  Judge. 

Action  by  Ira  H.  Stubbs  against  Mary  B. 
Abercrombie  and  others.  Judgment  tor 
plaintiff,  and  defendants  Abercrombie  and 
Palmer  appeal.     Reversed. 

A.  J.  Hill,  David  R.  Faries,  and  Dian  R. 
Gardner,  all  of  Los  Angeles,  for  appellants. 

Frank  A.  McDonald,  of  Los  Angles,  for 
respondent 

THOMAS,  J.  This  is  an  action  whereby 
the  plaintiff  seeks  to  recover  from  the  de- 
fendants the  sum  of  $50,000  for  damages  al- 


tes>Vot  other  casm  aee  ume  topic  snd  KET-NDMBiliR  to  all  Ker-Nambored  Digests  and  IndexM 


Digitized  by 


Google 


Cal.) 


8TUBBS  y.  ABERCROMBIE 
(ISS  P.) 


459 


leged  to  have  been  sustained  by  blm  by  rea- 
son of  false  Imprisonment. 

The  material .  allegations  of  the  amended 
complaint,  so  far  as  the  gist  of  the  present 
action  Is  concerned,  were  denied.  Demurrers 
Interposed  by  defendants  were  overruled  by 
the  court  When  the  case  came  on  for  trial, 
the  defendant  I^ons,  the  constable,  and  Palm- 
er, the  Justice  of  the  peace,  moved  to  strike 
the  amended  complaint  from  the  flies,  so  far 
as  they  were  concerned.  This  motion  was 
denied.  The  court  granted  a  motion  on  the 
pleadings  to  dismiss  as  to  the  defendant 
Lyons,  and  the  action  thereupon  proceeded 
against  the  defendants  Mrs.  Mary  E.  Aber- 
crombie,  who  swore  to  the  criminal  com- 
plaint, which  was  the  basis  of  the  issuance 
of  the  warrant  of  arrest,  and  Harlan  O. 
Palmer,  the  Justice  of  the  peace,  who  issued 
the  said  warrant.  Judgment  was  given  to 
plaintiff  against  the  defendants  in  the  sum 
of  $50. 

Each  of  these  two  defendants  has  appealed 
separately.  By  proper  order  of  the  court, 
made  on  stipulation  of  all  parties  concerned 
herein,  both  appeals  were  consolidated,  and 
It  was  further  stipulated  that  the  transcript 
and  briefs  on  appeal  filed  herein  for  the  de- 
fendant and  appellant  Palmer  might  be  used 
by  all  the  parties  hereto  as  the  transcript 
and  briefs  in  such  consolidated  appeals.  The 
appeals  are  taken  by  the  alternative  method. 

The  facts,  so  far  as  material  here,  are  as 
follows:  Plaintiff,  at  the  time  of  the  tram- 
action  out  of  which  this  case  arose,  was  a 
real  estate  dealer.  Tie  offered  to  defendant 
Mrs.  Abercrombie  an  equity  in  a  bungalow 
In  the  city  of  Hollywood  and  |800  In  cash  in 
exchange  for  a  lot  owned  by  her  in  Culver 
City,  which  she  accepted,  and  thereupon  she 
executed  and  conveyed  her  property  to  one 
Margaret  Turner,  who,  as  plaintiff  Informed 
her,  was  the  owner  of  the  Hollywood  prop- 
erty. This  deed  and  certain  escrow  instruc- 
tions were  placed  in  escrow.  Shortly  there- 
after plaintiff  told  Mrs.  Abercrombie  that  the 
lot  she  was  transferring  to  Margaret  Turner, 
and  the  building  thereon,  had  been  resold 
to  Mr.  Amcnzo  W.  Brown,  that  this  new 
deed  should  be  substituted  In  escrow  for  the 
former  deed,  and  that  In  this  way  the  ex- 
penses of  recordation  and  escrow  fees  could 
be  saved.  Mrs.  Abercrombie,  being  appar- 
ently of  an  obliging  disposition,  consented 
to  this  arrangement,  which  was  by  her  car- 
ried out  Plaintiff  thereafter  procured  the 
first  deed  referred  to  above,  and  pretended 
to,  and  apparently  did,  destroy  and  throw  it 
Into  a  waste  basket.  In  fact,  however,  he 
did  not  do  so,  but  put  the  same  into  his 
pocket,  and  later  placed  It  in  escrow  with 
another  title  company,  with  instructions  to 
have  the  same  recorded.  At  the  same  time 
and  place  plaintiff  also  placed  in  escrow  a 
deed  from  Margaret  Turner  to  Amenzo  W. 
Brown,  executed  by  himself  as  attorney  In 


fact  for  said  Margaret  Turner.  Shortly 
thereafter  plaintiff  called  and  obtained  from 
the  escrow  company  the  deed  from  Mrs. 
Abercrombie  to  Margaret  Turner,  and  him- 
self had  It  recorded,  thereby  causing  the  rec- 
ords in  the  county  recorder's  o^ce  to  show  a 
transfer  of  the  property  from  Mrs.  Aber- 
crombie to  Margaret  Turner,  After  being  re- 
corded, this  deed  was  returned  to  the  escrow 
company,  and  its  escrow  completed,  Mrs. 
Abercrombie's  lot  being  sold  to  Amenzo  W. 
Brown,  and  the  plaintiff  received  a 
check  for  $1,615,  that  being  the  amount 
paid  by  Brown,  less  escrow  and  recorda- 
tion fees.  Meanwhile  the  first  escrow  fail- 
ed because  of  Mrs.  Abercrombie's  loss  of 
record  title.  From  what  has  been  said  It 
would  appear  that  the  result  of  this  legerde- 
main in  reality  Is  that  Mrs.  Abercrombie  con- 
veyed her  lot  in  compliance,  as  she  supposed, . 
with  her  understanding  with  the  plaintiff, 
but  received  nothing  in  exchange  therefor, 
while  Mr.  Brown  got  the  lot  and  the  plaintiff 
the  money.  The  record  nowhere  discloses 
that  Margaret  Turner  has  ever  transferred 
the  H(dlywood  property  or  paid  any  money  to 
Mrs.  Abercrombie. 

It  Is  not  necessary  for  this  court  to  brand 
the  foregoing  transaction  by  any  designation. 
The  brand  is  obvious.  Upon  discovering  the 
foregoing  facts,  Mrs.  Abercrombie  went  to 
the  office  of  the  district  attorney  and  stated 
the  facts,  after  which  she  was  advised  that 
a  public  offense  had  been  committed  by 
plaintiff,  and  by  one  of  the  deputies  in  that 
office  a  criminal  complaint  was  prepared, 
charging  plaintiff  with  the  crime  of  grand 
larceny.  Before  affixing  her  signature  there- 
to, Mrs.  Abercrombie  took  the  complaint  to 
the  defendant  Harlan  G.  Palmer,  the  justice 
of  the  peace  aforesaid,  and  signed  and  swore 
to  it  before  said  Palmer  as  Justice  of  the 
peace.  A  warrant  of  arrest  was  issued 
thereon,  and  the  plaintiff  arrested,  arraigned, 
and,  in  default  of  ball,  committed  to  the 
county  Jail.  Three  days  later,  before  an- 
other Justice,  plaintiff  was  given  a  prelim- 
inary hearing,  and  the  said  charge  dismissed, 
on  the  ground  that  the  criminal  complaint 
did  not  state  facts  sufficient  to  constitute  a 
public  offense.  Shortly  thereafter  be  brought 
this  action. 

From  the  record  before  us  it  appears  that 
plaintiff  brought  this  action  originally 
against  Mrs.  Abercrombie  alone  for  alleged 
malicious  prosecution.  A  demurrer  was  in- 
terposed to  the  complaint  and  sustained  by 
the  court  The  plaintiff  then,  by  way  of  al- 
leged amendment,  filed  an  amended  com-t 
plaint  against  Mrs.  Abercrombie,  and  includ- 
ed with  her  as  defendants  George  W.  Lyons, 
the  constable  who  arrested  him,  and  Harlan 
G.  Palmer,  the  Justice  of  the  peace  aforesaid* 
and  changed  bis  cause  of  action  from  one  for 
malldous  prosecution  to  one  for  false  impris- 
onment 
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On  the  trial  it  appears  that  the  court  re- 
fused to  permit  the  defendants  Abercromble 
and  Palmer  to  show  that  they,  or  either  of 
them,  were  not  actuated  by  malice,  or  that 
they  acted  In  good  faith,  or  under  advice 
of  counsel,  or  that  there  was  probable  cause 
for  the  arrest.  The  court  held  that  the  de- 
fendants were  liable  to  the  plaintiff,  and  that 
the  liability  could  not  be  measured  in  mere- 
ly nominal  damages,  but  must  be  for  a  rea- 
sonable attorney's  fee  and  actual  compensa- 
tory damages.  Three  "fundamental  ques- 
tions," as  appellants  designate  them,  are  pre- 
sented to  us,  viz.: 

d)  "Should  the  plaintiff's  change  of  cause  of 
action  have  been  authorized?" 

(2)  "Did  the  criminal  complaint  [referred  to 
in  this  action]  state  a  public  offense?" 

(3)  "When  is  a  justice  of  the  peace  liable  for 
false  imprisonment,  and  to  what  extent?" 

The  first  ouestion  presented  Is  a  close  one. 
Under  the  common  law  the  courts*  had  no 
power  to  allow  an  amendment  which  intro- 
duced a  new  and  distinct  cause  of  action  to 
an  existing  pleading. 

"In  a  majority  of  the  states  the  courts  have 
established  the  doctrine  that  the  powers  confer- 
red upon  them,  under  the  Codes  and  practice 
acts,  in  respect  to  amendments  which  set  up  a 
new  and  distinct  cause  of  action,  are  no  greater 
than  that  existing  at  common  law,  and  that 
they  are  not  authorized  to  grant  such  amend- 
ments at  any  stage  of  the  proceedings."  31 
Cyc.  409  et  scq. 

Our  Supreme  Court  has  held,  in  the  case 
of  Frost  V.  Witter,  182  Cal.  421,  64  Pac.  706, 
84  Am.  St  Rep.  63,  that— 

"all  that  can  be  required  •  •  •  Is  that  'a 
wholly  different  cause  of  action'  shall  not  be 
introduced;  •  •  •  that  'a  complainant  is  not 
at  liberty  to  abandon  the  entire  ease  made  by 
hia  bill,  and  make  a  new  and  different  case  by 
way  of  amendment,'  "  and  that  "the  matter  of 
the  amendment  must  not  be  'entirely  foreign  to 
the  original  complaint' " 

"In  false  imprisonment  the  essence  of  the  tort 
consists  in  depriving  the  plaintiff  of  his  liberty 
without  lawful  justification,  and  fhe  good  or 
evil  intention  of  the  defendant  does  not  ex- 
cuse or  create  the  tort.  The  plaintiffs  grievance 
is  the  use  against  him  of  force,  actual  or  threat- 
ened. Consequently,  in  the  common-law  pro- 
cedure, the  action  must  be  brought  in  trespass. 
But  in  the  case  of  malicious  prosecution,  or 
abuse  of  process,  the  process  is  valid,  and  in  it- 
self justifies  the  restraint  or  imprisonment.  To 
deprive  the  defendant  of  its  protection,  it  la 
necessary  to  show  malice,  want  of  probable  cause 
to  institute  the  proceeding,  or  some  oppressive 
•or  fraudulent  use  of  the  machinery  of  the  law. 
■Consequently  the  malice  or  evU  intent  is  the 
gist  of  the  tort,  the  injury  suffered  by  plaintiff 
resulting  only  indirectly  from  the  wrongful  act 
— that  is,  the  evil  intent— of  the  defendant,  and 
the  common-law  action  to  be  used  is  trespass 
on  the  case.  Of  course,  the  common-law  clas- 
sification of  the  different  causes  of  action  has 
■ceased   to  be  important  in   itself,  but  It  illus- 


trates the  entirely  different  legal  nature  of  tha 
two  classes  of  torts."    11  R.  C.  L.  792. 

To  the  same  effect,  but  In  different  lan- 
guage, our  own  Supreme  Court  has  held.  In 
the  case  of  ifevls  v.  Pacific  Telephone  &  Tele- 
graph Co.,  127  Cal.  812,  67  Pac.  764,  58  Pac 
698,  which  was  an  action  for  malicious  pros- 
ecution, wherein  the  court  cites  with  approv- 
al the  case  of  Nebenzahl  v.  Townsend,  10 
Daly  (N.  T.)  235,  and  quoting  fr<an  that  de- 
cision says: 

"The  complaint  was  for  false  imprisonment 
and  malicious  prosecution,  whidi  was  uniting 
two  causes  of  action  that  were  inconsistent  with 
each  other,  for,  if  the  arrest  was  without  legal 
authority,  it  was  not  a  case  of  malicious  prose- 
cution, *  •  •  and  if  under  lawful  process 
there  was  no  false  impriisonment,  the  imprison- 
ment being  by  lawful  authority.  Each  cause 
of  action  is  distinct  from  the  other.  Thus,  for- 
merly for  false  imprisonment  the  remedy  was 
trespass,  and  for  malicious  prosecution  it  was 
case.  •  »  •  Both  cannot  exist  upon  the 
same  state  of  facts,  or,  to  put  it  more  clearly, 
if  the  one  lies  upon  the  facts,  the  other  does 
not" 

The  following  cases,  we  think,  support 
this  conclusion:  Davis  v.  Pacific  Telephone 
&  Telegraph  Co.,  supra;  Sterrett  v.  Barker, 
119  Cal.  492,  51  Pac.  695;  Krause  v.  Spie- 
gel, 94  Cal.  374,  29  Pac.  707,  15  L.  R.  A.  707. 
28  Am.  St.  Rep.  137;  Wheeler  t.  West  78 
Cal.  95,  20  Pac.  45 ;  Hackctt  v.  Bank  of  Cali- 
f^nia,  57  Cal.  335;  Ramirez  v.  Murray,  5 
Cal.  222 ;   Wilson  v.  Lassen,  5  Cal.  114. 

On  the  other  hand,  under  section  427,  Code 
of  Civil  Procedure,  it  appears  that  such 
causes  of  action  as  those  under  discussion 
may  be  Joined  in  the  same  pleading,  and  in 
11  R.  C.  L.  791,  it  Is  expressly  stated  that— 

"Very  often  a  single  transaction  may  consti- 
tute both  a  false  imprisonment  and  a  malicious 
prosecution,  and  the  plaintiff  at  common  law 
might  have  his  election  to  sue  in  trespass  for 
false  imprisonment  or  in  case  for  mahcious  pros- 
ecution ;  and  in  jurisdictions  where  the  strict 
separation  of  the  forms  of  action  has  been  abol- 
ished, two  or  more  of  the  above  causes  of 
action  may  be  joined  in  the  same  suit" 

There  Is,  we  think,  no  doubt  but  that  in 
cither  case — malicious  prosecution  or  false 
imprisonment — so  far  as  the  case  at  bar  is 
concerned,  the  alleged  injuries  to  plaintiff 
"arose  out  of  the  same  transaction."  EYom 
what  appears  to  us  as  the  weight  of  autlior- 
ity,  it  would  seem,  although  we  do  not  so 
hold,  that  the  trial  court  erred  in  granting 
leave  to  amend  the  complaint. 

As  to  the  second  question,  the  answer  must 
be  in  tlie  affirmative.  In  passing  upon  this 
phase  of  the  case  courts  are  limited,  we 
think,  to  the  contents  of  the  original  com- 
plaint. It  is  not  a  question  as  to  what  the 
evidence  on  the  trial  may  disclose.  So  con- 
sidered, the  complaint  here  measures  up  to 
every  statutory  requirement    It  follows  that 
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the  case  aforesaid.  The  justice  Issuing  the 
vrarrant,  therefore,  acted  legally  in  Issuing 
the  warrant,  and  the  arrest  of  plaintiff  under 
and  by  virtue  thereof  was  legal.  This  be- 
ing true,  the  present  action  must  falL 

This  case  is  distinguishable  from  that  of 
People  V.  Dadmun,  23  Cal.  App.  290,  137  Pac. 
1071,  relied  upon  by  respondent,  in  this:  In 
the  Dadmun  indictment,  though  the  defend- 
ant Dadmun  was  named  as  the  grantee  in 
the  deed,  it  did  not  appear  that  the  deed  bad 
been  delivered.  If  it  had  been  delivered,  it 
became  the  defendant's  property,  and  the 
taking  of  It  was  not  larceny.  If  it  had  not 
been  delivered.  It  was  not  an  executed  instru- 
ment, and  had  no  intrinsic  value,  particular- 
ly in  the  absence  of  an  allegation  to  that  ef- 
fect. In  the  present  case  the  criminal  com- 
plaint, which  gives  rise  to  the  action  for 
false  imprisonment,  alleges  that  the  defend- 
ant "did  steal,  take,  and  carry  away  a  cer- 
tain bargain  and  sale  deed  executed  by  Mary 
E.  Abercromble  to  Margaret  Turner,  convey- 
ing lot  10,  in  block  19,  Tract  2444  of  Culver 
City,  of  the  value  of  $1,000,  •  •  •  and 
the  personal  proiwrty  of  Mary  E.  Abercrom- 
ble." Here  was  an  executed  deed.  The  val- 
ue is  alleged.  The  fact  that  the  deed  was 
averred  to  be  the  property  of  the  grantor 
does  not  change  the  nature  of  the  transaction. 
The  real  property  may  have  been  retrans- 
ferred  to  her  by  Margaret  Turner,  and  the 
■deed  from  herself  may  thus  have  become  an 
Important  link  in  her  chain  of  title.  At  any 
rate,  the  facts  alleged  bring  the  Instrument 
In  question  within  the  provisions  of  section 
492  of  the  Penal  Code. 

It  is  unnecessary  to  discuss  the  third  ques- 
tion. 

In  view  of  the  audacious  and  leprehen- 
Blble  conduct  of  plaintiff,  as  disclosed  by  the 
record  here — ^be  having  caused  Mrs.  Aber- 
-cromble  to  lose  her  property,  and  then  bring- 
ing this  action  against  her  because,  after  dis- 
covering his  duplicity  and  the  fraud  he  had 
perpetrated  upon  her,  she  had  gone  to  the 
office  of  the  district  attorney  of  I.iOS  Angeles 
«ounty,  and,  so  far  as  the  record  here  dis- 
closes, had  In  good  faith,  and  without  mal- 
ice, placed  before  that  o£Bcer  her  complaint, 
although  that  point  is  not  raised  in  the 
)>riefs  here — we  think  we  ought  to  say  a 
word.  Even  If  the  criminal  complaint  had 
ladced  the  proper  allegations  to  set  forth 
facts  sufficient  to  constitute  a  public  offense, 
still,  under  the  facts  disclosed  by  the  record 
here,  the  defendant,  Mary  B.  AberCrombie. 
would  not  be  liable.  Rush  v.  Buckley,  100 
Me.  322,  61  Atl.  774,  70  L.  R.  A.  464,  4  Ann. 
Cas.  818;  Tillman  v.  Beard,  121  Mich.  475, 
80  N.  W.  248,  46  L.  R.  A.  215;  Qlfford  v. 
Wiggins,  50  Minn.  401,  62  N.  W.  904,  and  an 
■exhaustive  note  in  reference  to  the  same 


For  tjbese  reasons, 
and  many  others  which  appeal  to  us,  but 
which  we  do  not  discuss,  we  are^  unable  to 
agree  with  the  learned  trial  court  in  its 
conclusions. 
The  judgment  is  reversed. 


We      concur: 
SLOANB,  J. 


riNLATSON,       P. 


MARTINELLI  v.  BOND  et  al.     (Civ.  2799.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  July  14,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Sept.  11,  1919.) 

1.  Masteb  and  Sbbvant  «=»302(1)— Axrco  Ac- 
cident—Owneb's  LlABIUTT. 

Neither  ownership  of  an  auto,  nor  the  fact 
thai]  the  use  and  care  of  it  was  intrusted  by 
the  owner  to  an  employ^,  renders  the  owner 
liable  for  injuries  inflicted  by  it  while  in  use  by 
the  employ^  for  a  purpose  entirely  unconnected 
with  the  owner's  busineas. 

2.  Mabteb  and  Sebvant  ®=>330(3)— Auto  Ac- 
cident—Owneb's      LiIABIUTY— OVEBCOMING 

Pbiica  Facie  Case. 
The  presumption  arising  from  the  prima 
facie  case  against  the  owner  of  an  auto,  by 
proof  of  his  ownership  and  that  the  driver,  at 
the  time  of  its  collision,  was  his  employ^,  is 
overcome,  without  leaving  any  conflict  of  evi- 
dence, by  uncontradicted  proof  that  the  auto  was 
in  use  by  the  employi  for  hig  personal  pleasure. 

Appeal  from  Superior  Court,  Oity  and 
County  of  San  Frtocisco ;  John  Hunt,  Judge. 

Action  by  Laureno  Martlnelll,  a  minor,  by 
Lorenzo  Martlnelll,  his  guardian  ad  litem, 
against  Vincent  Bond,  transacting  business 
under  the  fictitious  name  of  Bond  Bros.  & 
Co.,  and  another.  Judgment  for  plaintiff, 
and  the  named  defendant  appeals.  Reversed 
as  to  named  defendant. ' 

Watt,  Miller,  Thornton  ft  Watt,  of  San 
BYancisco,  for  appellant 

Hoefler,  Cook  &  Snyder,  of  San  Francisco, 
for  respondent. 

HAVEN,  J.  Plaintiff  suffered  personal  in- 
juries caused  by  a  collision  between  a  motor- 
cycle which  he  was  riding  and  an  automobile 
driven  by  the  defendant  Noonan  and  owned 
by  bis  employer,  the  defendant  Bond.  Id  this 
action,  brought  to  recover  damages  for  such 
injuries,  a  verdict  was  rendered  in  favor  of 
plaintiff  against  both  defendants.  From  the 
judgment  following  such  verdict,  the  defen'd- 
ants  prosecute  separate  appeals.  This  appeal 
is  by  the  defendant  Bond. 

The  appellant  contends,  first,  that  any 
judgment  against  him  was  erroneous,  for  the 
reason  that  the  automobile  was  b^ng  used  at 
the  time  of  the  accident  by  the  defendant 
Noonan  for  a  pleasure  trip,  and  was  not  then 
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engaged  In  the  transaction  of  his  employer's 
business;  and,  secondly,  that  the  evidence 
shows  that  the  Inluries  complained  of  were 
caused  solely  by  the  negligence  of  plaintiff, 
and  not  by  or  through  any  carelessness  or 
negligence  on  the  part  of  either  defendant. 
Under  the  conclusions  that  have  been  reach- 
«d.  It  will  be  necessary  on  this  appeal  to  con- 
sider the  first  contention  only. 

The  automobile  which  collided  with  plain- 
tiff's motorcycle  was  purchased  by  the  de- 
fendant Bond  for  use  In  the  business  trans- 
acted by  him  under  the  name  of  Bond  Bros. 
&  Co.  The  defendant  Noonan  was  in  the 
employ  of  the  defendant  Bond  as  manager  of 
such  business.  The  automobile,  when  pur- 
chased, was  turned  over  by  Bond  to  Noonan 
for  the  bitter's  ^dusive  use,  and  was  kept 
by  him  at  a  garage  at  or  near  his  home,  at 
the  expense  of  the  appellant  Bond.  Noonan 
never  Informed  appellant  where  the  automo- 
bile was  kept,  nor  did  the  latter  make  any 
Inquiry  with  regard  thereto.  The  defendant 
Noonan  had  entire  charge  of  the  automobile, 
using  it  as  he  desired  without  restriction. 
Appellant  testified  that  he  had  instructed 
Noonan  that  said  automobile  should  not  be 
used  by  him  for  pleasure  purposes.  Noonan 
stated  that  be  did  not  remember  such  Instruc- 
tions. The  collision  which  caused  the  inju- 
ries to  plaintiff  occurred  on  Sunday,  Decem- 
ber 23,  1917,  between  6  and  7  o'clock  in  the 
evening,  at  or  near  the  Junction  of  San  Jose 
avenue  and  Mission  street,  in  San  Francisco. 
Upon  that  day  the  defendant  Noonan  had 
taken  two  friends  for  a  pleasure  outing  to 
Camp  Fremont.   He  testified: 

That  the  trip  was  itade  "for  the  purpose  of 
taking  an  outing,"  and  that  "when  I  was  using 
it  [the  automobile]  on  this  Sunday,  when  I  was 
out  for  a  ride,  it  was  not  being  used  for  any 
purpose  connected  with  the  business  of  Mr. 
Bond." 

The  appellant  had  no  knowledge  of  the  use 
,of  the  automobile  for  the  purpose  stated  upon 
the  day  of  the  accident,  nor  for  several  days 
thereafter. 

[1]  The  test  of  an  owner's  liability  for  the 
tortious  act  of  his  employe,  while  driving  the 
former's  automobile,  is  the  nature  of  its  use 
at  the  time  of  the  accident,  whether  or  not  it 
is  then  being  used  in  the  transaction  of  the 
owner's  business.  The  very  basis  of  the  rule 
of  respondeat  superior,  as  applied  to  automo- 
bile accidents,  is  that  the  driver  of  the  ma- 
chine is  acting  for  the  owner,  and  not  for 
himself  personally,  at  the  time  of  the  acci- 
dent. As  soon  as  the  driver  steps  aside  from 
the  owner's  business,  and  enters  upon  the 
performance  of  some  independent  purpose  of 
his  own,  be  ceases  to  act  as  the  agent  of  the 
owner,  and  the  latter's  responsibility  for  his 
acts  terminates.  Appellant  cites  a  large  num- 
ber of  cases  in  which  owners  of  automobiles 
have  been  relieved  from  liability  for  damages 
resulting  from  accidents,  by  reason  of  the 


fact  that,  at  the  time  of  such  accident,  the 
automobile  was  in  use  for  a  pleasure  ride  or 
other  personal  purpose  of  the  driver.  This 
rule  is  so  well  established  that  there  can 
hardly  be  said  to  be  conflict  of  authority 
thereon.  The  citation  of  the  foUowlng  au- 
thorities is  sufficient  to  Indicate  the  basis  of 
the  rule  and  its  wide  application:  Thompson 
on  Negligence,  {  526;  Berry  on  Automobiles 
(2d  Ed.)  {§  601  and  618 ;  Babbitt  on  the  Law 
Applied  to  Motor  Vehicles  (2d  Ed.)  §|  872  and 
891 ;  Davids  on  the  I^aw  of  Motor  Vehicles,  { 
216;  MuUla  v.  Ye  Planry  Bldg.  Co.,  82  CaL 
App.  6,  161  Pac.  1008;  Mauchle  v.  Panama- 
Pacific,  etc.,  Co.,  174  Pac.  400;  Brown  v. 
Chevrolet  Motor  Co.  of  Cal.,  179  Pac.  697; 
Maupin  v.  Solomon,  183  Paa  198;  Power  v. 
Arnold  Engineering  Co.,  142  App.  Div.  401, 

126  N.  Y.  Supp.  839 ;  Cunningham  v.  Castle 

127  App.  Div.  680,  111  N.  Y.  Supp.  1057 ;  Mo- 
rier  V.  St.  Paul,  etc.,  Ry.  Co.,  31  Minn.  361, 17 
N.  W.  952,  47  Am.  Rep.  793 ;  Gonsse  ▼.  Lowe, 
183  Pac.  295. 

Upon  principle  and  authority,  neither  the 
ownership  of  the  automobile  by  appellant, 
nor  the  fact  that  the  use  and  care  of  the 
same  were  intrusted  by  appellant  entirely  to 
the  defendant  Noonan,  renders  the  appellant 
liable  for  injuries  inflicted  by  the  automobile 
while  in  use  for  a  purpose  entirely  unconnect- 
ed with  the  appellant  or  his  business. 

Respondent  relies  upon  cases  which  hold 
that,  when  an  employ^  is  intrusted  with  an 
automoUle,  with  permission  to  use  it  at  bis 
discretion  in  the  business  of  the  employer, 
under  what  has  been  termed  a  "roving  com- 
mission," it  is  not  necessary,  in  order  to  es- 
tablish the  owner's  liability,  to  prove  that,  at 
the  time  the  injuries  were  received,  the  em- 
ploye was  engaged  In  performing  any  partic- 
ular business  of  the  principal.  The  authori- 
ties so  relied  upon  recognize  that,  even  under 
tliat  rule,  it  is  still  necessary  to  show  that,  at 
the  time  of  the  commission  of  the  tort,  the 
employe  was  acting  within  the  general  scope 
of  his  employment  Jessen  v.  Peterson,  Nel- 
son &  Co.,  18  Cal.  App.  349,  354, 123  Pac.  219 ; 
Berry  on  Automobiles  (2d  Ed.)  i  626. 

[2]  It  is  further  contended  by  respondent 
that  be  made  a  prima  facie  case  against  ap- 
pellant by  proof  of  the  latter's  ownership  of 
the  automobile,  and  the  fact  that  the  driver, 
Noonan,  was  his  employe  at  the  time  of  the 
accident.  The  presumption  arising  from  such 
prima  facie  case  remained  only  so  long  as 
there  was  no  substantial  evidence  to  the  con- 
trary. When  the  fact  is  proven  to  the  con- 
trary without  contradiction,  no  conflict  of 
evidence  arises,  but  the  presumption  la  siin- 
ply  overcome.  Maupin  ▼.  Solomon,  snpra; 
Brown  T.  Chevrolet  Motor  Co.  of  Gal.,  supra. 
In  this  case  there  Is  no  conflict  in  the  evi- 
dence as  to  the  fact  that,  at  the  time  of  the 
accident,  the  automobile  was  in  use  by  the 
employe  for  his  personal  pleasure.  Uncon- 
tradicted proof  of  that  fact  dispelled  the  pre- 
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sumption  of  liability  on  the  part  of  the  I  antomoblle  at  the  time  of  the  collision  which 
owner.  caused  the  injuries.     The  question  of  his 


The  judgment  against  the  api>ellant  Bond 
is  reversed. 


We  concur: 
TAIN,  J. 


lANGDON,  P.   J.;    BBIT- 


MAHTINEM/I  ▼.  BOND  et  aL     (Qv.  2808.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    July  14,  1919.) 

1.  MiraiCXPAI.  COBPORATIOWB  ®=>706(6)— COL- 
LISION OF  Atrro— Nkgliobncb— StrmciENOT 
or  Etidbitck. 

Evidence  in  connection  with  reqtdreotent  of 
Motor  Vehicle  Act,  f  20g,  that  driver  of  motor 
vehicle,  in  taming  to  left  at  street  intersection, 
shall  go  beyond  the  center  thereof,  passing  to 
its  right,  before  turning  to  the  left,  held  suffi- 
cient to  support  jury's  finding  of  negligence  of 
driver  of  auto  colliding  with  plaintiffs  motor- 
cycle. 

2.  Appeal  and  Ebbos  «=>!l002  —  Revibw — 
Findings  on  Confuctino  Evidence. 

Jury's  finding  cannot  be  disturbed  on  appeal, 
on  a  mere  conflict  in  the  evidence. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Laureno  Martinelli,  a  minor,  by 
Lorenzo  Martinelli,  his  guardian  ad  litem, 
against  Vincent  Bond,  transacting  business 
under  the  fictitious  name  of  Bond  Bros.  & 
Co.,  and  P.  C.  Noonan.  From  an  adverse 
judgment,  the  last-named  defendant  appeals. 
Affirmed  as  to  last-named  defendant 

Watt,  Miller,  Thornton  ft  Watt  and  Ed- 
ward J.  Lynch,  all  of  San  Francisco,  for  ap- 
pellant 

Hoefler,  Cook  ft  Snyder,  of  San  Francisco, 
for  respondoit 

HAVEN,  J.  This  is  an  appeal  by  the  de- 
fendant Noonan  from  a  judgment  against 
blm  and  his  Codefendant  Bond,  entered  up- 
on the  verdict  of  ih.e  jury  in  an  action  for 
damages  for  personal  injuries.  The  appeal 
of  the  defendant  Bond  is  considered  In  ac- 
Uon  No.  2799,  183  Pac.  461,  and  the  judg- 
ment as  to  that  appellant  Is  reversed  in  an 
opinion  this  day  filed.  This  appeal  Is  sub- 
mitted upon  the  same  record  and  briefs  as 
the  appeal  ot.  Bond. 

The  facts  concerning  the  accident  which 
caused  the  injuries  to  plaintiff  are  partially 
stated  in  the  opinion  on  the  other  appeal. 
The  appellant  Noonan  was  the  driver  of  the 


liability  depends  upon  whether  the  accident 
was  caused  by  his  negligence  or  by  the  neg- 
llgtoce  of  plaintiff.  The  testimony  was  con- 
flicting as  between  plalntifTs  and  defend- 
ants' witnesses,  which  conflict  the  jury  re- 
solved In  favor  of  the  plaintiff.  Its  verdict 
cannot  be  disturbed,  if  It  finds  support  in 
the  evidence.  The  collision  which  caused 
the  injuries  occurred  at  or  near  the  junction 
of  San  Jose  avenue  and  Mission  -  street,  in 
the  city  of  San  Francisco.  At  the  point 
where  these  two  thoroughfares  Intersect  at 
an  acute  angle  is  located  a  monument, 
known  as  the  "Daly  Monument."  Shortly  to 
the  east  of  this  monument,  and  near  the 
small  end  of  the  triangle  caused  by  the  in- 
tersection of  the  two  streets,  stood  a  small 
building  used  as  a  real  estate  office.  Be- 
tween this  building  and  the  monument  was 
a  space  of  from  12  to  14  feet  in  width.  Up- 
on the  evening  of  the  accident  appellant 
started  easterly  on  San  Jose  avenue,  but, 
finding  the  road  rough,  turned  his  machine 
and  returned  to  the  vicinity  of  the  inter- 
section of  that  street  with  Mission  street, 
preparatory  to  turning  down  Mission  street 
and  proceeding  easterly  thereon.  The  plain- 
tiff, his  companion  upon  his  motorcycle,  and 
another  witness  to  the  accident  all  testified 
that,  Instead  of  returning  to  the  comer  of 
the  two  streets  and  making  the  turn  there, 
the  appellant  drove  his  machine  across  the 
passageway  upon  private  proi>erty,  between 
the  monument  and  the  real  estate  office,  and 
came  into  Mission  street  from  that  unused 
and  private  shortcut  rather  than  from  the 
intersection  of  the  two  streets.  There  Is 
also  testimony  to  the  effect  that  the  antoi- 
moblle  "dashed  out  from  this  small  street," 
and  that  no  horn  was  blown  when  It  did  so. 
'[1,1]  This  testimony,  in  connection  with 
the  provisions  of  the  Motor  Vehicle  Act  to 
the  effect  that  the  driver  of  a  motor  vehicle, 
In  turning  to  the  left  at  an  intersection  with 
another  street  "shall  run  beyond  the  center 
of  such  Intersection,  passing  to  the  right 
thereof,  before  turning  such  vehicle  towiird 
the  left"  (Stats.  1915,  p.  407,  |  20  [g]).  Is 
sufficient  to  snpiwrt  the  finding  of  the  jury 
of  negligence  on  the  iiart  of  the  driver  of 
the  automobile.  The  witnesses  for  the  de- 
fendants all  contradicted  the  statements 
made  on  the  part  of  the  plaintiff  above  refer- 
red to,  but  the  verdict  and  judgment  cannot 
be  disturbed  upon  a  mere  conflict  in  the  evi- 
dence. 

The  judgment  against  the  appellant  Noon* 
an  is  affirmed. 


We    concur: 
TAIN,  J. 


LANODON,    P.    J.;    BRIT- 


9s>For  other  easw  see  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


464 


188  PACIFIC  BEPORTEB 


(Cid. 


SONOMA  COUNTY  NAT.  BANK  v.   SKIN- 
NER. (Civ.  26«7.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    July  12,  1919.) 

1.  Appeai,  awd  Kbbor  ig=>  1056(1)— Harulksb 
Ebbob— RuuNo  017  Evidence. 

Exclusion  of  evidence,  in  action  on  not« 
transferred  as  collateral  security  for  certain  in- 
debtedness, to  show  that  certain  of  the  indebt- 
edness was  not  due,  was  harmless;  the  bal- 
ance due  exceeding  the  note. 

2.  Affeal  and  Errob  <S=»105S(2)— Habmxgss 
Ebbob— Ruling  on  Evidence. 

Sustaining  objection  to  qnestion  is  harm- 
less; the  fact  sought  to  be  elicited  thereby  ap- 
pearing by  subsequent   testimony   of  the  wit- 


8.  Biixs  AND  Notes  «=>430— Payment— Re- 
new ai.  Notes. 
Debt  remaining,  after  crediting  on  a  note 
a  payment  of  part  of  it,  is  not  extinguished,  in 
the  absence  of  agreement  to  that  effect,  by 
marking  the  note  "Paid,"  surrendering  it,  and 
taking  a  new  note  for  the  balance. 

4.  BtLLs  AND  Notes  iS=3357— Assionuent  as 
CoiXATBBAi/— Bona  Fiok  Holding. 

The  assignee  of  a  note  as  collateral  for  pres- 
ent and  subsequent  debts  is,  as  regards  sub- 
sequent debts,  a  bona  fide  holder  of  the  note  only 
as  to  such  of  those  debts  as  are  incurred  be- 
fore maturity  of  the  note. 

5.  Bills  and  Notes  €£=a525— Assignment  as 
Collatbbal— Debts  SECUBEn>— Evidence. 

Evidence  that  the  maker  of  a  note  assigned 
as  collateral  for  subsequent  debts  of  the  payee 
paid  it  to  the  payee  after  its  maturity  with  no 
Imowledge  of  the  assignee's  claim  has  no  ten- 
dency to  show  that  debts  of  the  payee  to  the 
assignee,  incurred  after  assignment,  were  in- 
curred after  maturity  of  the  note,  and  so  not 
secured  by  it,  as  against  the  maker. 

Appeal  from  Superior  Court,  City'  any 
County  of  iSan  Francisco;  Jotm  H.  Hunt, 
Judige. 

Action  by  the  Sonoma  County  National 
Bank  against  R.  M.  Skinner.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  H.  Morrlssey,  of  San  EVancisco,  and 
Frederick  H.  Sbepper,  for  appellant. 

Reuben  O.  Hunt,  of  Son  Francisco,  for  re- 
spondent 

WASTE.  P.  J.  Defendant  appeals  from  a 
Judgment  In  favor  of  pl.iintiff,  upon  a  direct- 
ed verdict,  for  money  due  on  a  promissory 
note. 

On  November  28,  1914,  C.  F.  Fury,  being  at 
the  time  already  indebted  to  plaintiff,  bor- 
rowed from  it  the  sum  of  $500.  He  executed 
and  delivered  to  it  his  promissory  note  for 


that  amount.  As  collateral  security  for  the 
payment  of  this  note,  for  what  be  already 
owed,  and  for  future  advances,  be  transfer- 
red to  the  bank  a  claim,  for  the  sum  of  $400, 
held  by  himself  against  the  Helling  estate, 
and  transferred  to  It  by  Indorsement  the  note 
In  suit,  executed  to  Fury  by  defendant.  This 
note  was  dated  November  27,  1914,  and  was 
payable  May  27, 1915. 

Some  time  thereafter  the  Helling  estate 
paid  to  the  banker  the  sum  of  $400,  the 
amount  of  E^iry's  claim  against  it.  This 
money  the  bank  applied  on  the  Fury  note  for 
$500,  leaving  a  balance  of  $100  due  thereon, 
for  which  Fury,  at  the  time,  executed  a  new 
note.  The  bank  then  canceled  the  $500  note, 
and  credited  It  on  the  books  of  the  bank  as 
paid.  It  marked  as  "Paid"  and  delivered  the 
canceled  $500  note  to  Fury. 

Subsequent  to  the  transfer  of  the  Skinner 
note  by  E\iry  to  the  bank,  a  number  of  trans- 
actions were  had  between  them,  resulting  In 
the  giving  by  Fury  of  several  promissory 
notes.  According  to  the  uncontradicted  testi- 
mony of  the  plaintiffs  cashier.  It  was  the 
custom  of  the  parties  that  these  notes  "would 
run  for  a  period  of  time,  and  were  then  after- 
wards canceled  and  new  notes  taken."  It 
appears  from  the  record  to  be  equally  well 
Established  that  these  dealings  amounted  to 
one  continuous  transaction,  and  that  the  col- 
lateral, pledged  at  the  time  Fury  obtained  the 
advance  of  $500,  was  held  by  the  bank  as  se- 
curity for  the  repayment  of  the  varying  ag- 
gregate amounts  of  Fury's  indebtedness. 

The  present  action  was  commenced  on  Feb- 
ruary 23,  1917,  by  plaintiff,  to  collect  the  sum 
of  $400,  alleged  to  be  due  on  the  note ;  the 
purpose  being  to  thus  foreclose  on  the  ccrtlat- 
eral  to  that  extent,  and  apply  the  amount  on 
the  total  sum  claimed  by  the  bank  to  be  due 
from  Fury,  amounting  at  that  time  to  ap- 
proximately $1,200,  Including  the  $100  note 
given  on  the  surrender  of  the  $500  obligation, 
as  before  stated. 

[1]  After  the  suit  was  instituted,  but  be- 
fore the  trial,  the  bank  took  from  Fury  a 
new  note,  dated  April  19,  1917,  for  $100, 
marked  the  old  note  for  that  amount  "Paid," 
and  returned  It  to  Fury.  It  does  not  appear 
when  the  new  obligation  matured.  On  the 
trial  the  defendant  soughf  to  ascertain  when 
this  last  note  became  due,  but  the  court  sus- 
tained a  general  objection  to  the  testimony. 
In  seeking  to  show  the  maturity  and  disposi- 
tion of  this  note,  defendant  was  attempting 
to  support  the  allegation  of  his  answer,  and 
the  contention  made  here,  that  plaintiff  was 
only  entitled  to  hold  the  note  of  defendant 
as  collateral  for  the  $100  remaining  unpaid 
on  the  original  $500  note,  and  that  by  the 
terms  of  the  new  note  for  $100,  executed  aft- 
er suit  brought,  the  time  of  payment  had 
been  extended,  and  the  suit,  therefore,  pre- 
maturely brought. 
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This  contenaon,  sound,  If  resting  on  prop- 
er fonadation,  loses  Its  force  In  the  present 
case,  In  Tlew  of  the  established  fact  that  the 
note  sued  upon  was  collateral,  not  only  for 
the  payment  of  the  |500,  obtained  from  ttke 
bank  by  Fury  at  the  time  it  was  pledged,  but 
also  for  repayment  of  whatever  prior  amount 
Fury  owed  the  bank  and  all  subsequent  ad- 
yanqes.  At  the  time  of  the  trial  his  total  in- 
debtedness amounted  to  about  $1,200.  De- 
fendant did  not  attempt  to  prove,  and  appar- 
ently does  not  contend,  that  the  indebtedness 
of  Fury  to  the  bank  was  different,  or  any 
less,  than  as  testified  to  by  ttie  bank's  cashier. 
We  are  therefore  unable  to  find  any  harm 
done  to  defendant  by  this  particular  ruling 
of  the  court.  San  Luis  Obispo  County  Bank 
▼.  Greenberg,  116  Cal.  467,  470,  48  Pac.  386. 

[2,  3]  The  defendant,  on  cross-eramination 
of  the  bank  cashier,  asked  if  It  were  not  a 
fact  that  at  the  time  of  the  trial  the  plaintiff 
was  holding  the  Skinner  note  as  security  for 
the  payment  of  the  note  for  $100  (the  balance 
unpaid  on  the  $500  note),  dated  April  19, 
1914.  An  objection,  made  by  plaintiff,  which 
we  do  not  approve  as  being  sufficient,  was 
sustained  by  the  court,  and  Appellant  speci- 
fies the  ruling  as  error.  He  has  no  ground 
for  complaint,  for  subsequent  to  the  objection 
and  ruling  it  appeared  from  the  witness'  tes- 
timony that  the  said  note  for  $100  was  in- 
cluded in  the  indebtedness  of  Fury  to  the 
bank,  and  was  regarded  merely  as  an  unpaid 
balance  on  the  original  obligation  for  which 
the  note  In  suit  was  pledged  as  collateral. 
The  bank  does  not  appear  to  have  received 
the  $100  note  with  any  Intention  or  agree- 
ment that  it  should  constltate  payment  of  the 
old  obligation.  In  the  absence  of  such  agree- 
ment, it  did  not  extinguish  the  debt.  Bridge 
v.  Connecticut,  etc.,  Co.,  167  Cal.  774, 141  Pac. 
875. 

[4,  (]  At  the  condusion  of  plaintiff's  case, 
defendant  offered  testimony  to  show  tiiat  the 
plaintiff  bank  at  no  time  notified  or  advised 
him  that  it  held  the  note  in  suit,  and  that 
long  after  the  same  became  due,  and  without 
knowledge  of  the  bank's  claim,  defendant 
paid  and  discharged  his  note  by  payment  to 
Fury,  the  payee  thereof.  Plaintiff  objected 
to  this  testimony,  and  the  objection  was  sus- 
tained by  the  court.  Respondent's  cashier 
bad  testlfled,  as  to  the  advances  made  to 
Fury  after  the  note  in  suit  was  pledged  as 
collateral: 

'188P.— ao 


"I  am  .not  sure  of  the  date  of  the  other  ad- 
vances, but  I  think  they  have  been  subsequent 
to  the  maturity  of  that  note."  , 

Appellant  contends  that,  to  entitle  respond- 
ent to  the  privilege  of  a  holder  In  due  course, 
the  burden  was  on  respondent  to  show  that 
as  to  those  "other  advances"  they  were  made 
prior  to  the  maturity  of  the  collateral  note. 

"Where  q  note  is  taken  as  collateral  security 
for  future  advances  the  holder  can  assume  a 
bona  fide  character  only  as  to  advances  made 
previously  to  the  maturity  of  the  instrument." 
8  C.  J.  477 ;  Texas  Banking,  etc.,  Co.  v.  Turn- 
ley,  61  Tex.  365. 

The  Skinner  note  was  available  to  the  bank 
as  security,  therefore,  for  the  indebtedness  of 
Fury,  which  began  before  the  collateral  note 
was  given,  or  was  thereafter  incurred  before 
its  maturity,  and  which  indebtedness  contin- 
ued unpaid  at  the  time  suit  was  commenced. 

As  we  understand  the  offer  made  by  de- 
fendant as  Ua  defense  tn  the  court  below, 
however,  we  fail  to  perceive  how  the  fact 
that  he  had  paid  the  note  to  Fury  after  ma- 
turity, without  knowledge  of  the  bank's 
claim,  would  establish  when,  or  under  what 
circumstances,  any  of  the  advances  were 
made  by  plaintiff  to  Fury.  If  the  record 
brought  here  does  not  properly  convey  the 
real  offer,  appellant  Is  unfortunate  in  not 
having  correctly  enlightened  this  court.  If 
the  record  is  correct,  appellant's  offer  was 
not  sufficiently  comprehensive  to  make  the 
point  on  which  be  relies. 

On  the  record,  as  we  review  it,  the  lower 
court  was  correct  In  directing  the  verdict  as 
it  did.  There  was  nothing  in  the  transac- 
tions between  the  bank  and  Fury  Indicating 
that  the  note  of  $100  was  taken  In  payment 
of  the  indebtedness  remaining  on  the  $500 
note  after  crediting  thereon  the  Helling 
claim,  other  than  the  cancellation  and  sur- 
render of  the  old  note.  This,  in  the  light  of 
the  evidence  as  to  the  circumstances  of  the 
giving  of  the  new  note,  was  insufficient  to  re- 
quire a  conclusion  that  there  was  any  agree- 
ment to  the  effect  that  the  new  n/ote  was  re- 
ceived by  way  of  payment.  Bridge  v.  Con- 
necticut, etc.,  Co.,  supra.  There  was,  there- 
fore, nothing  to  submit  to  the  Jury. 

The  Judgment  is  affirmed. 


We    concur: 
GAN,  J. 


RICHARDS,    J.;     KBRRI- 
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JACOBSON-REIMERS   CO.  t.  TOZAI  CO. 
et  aL    (Civ.  1998.) 

(District  Court  of  Appeal,  Third  DiBtrict,  Cali- 
fornia.   July  11,  1919.) 

1.  P1.BADIN0     «=»S6(5)—An8wee— Admission 
,    BY  Failttke  to  Dent. 

<  Failure  of  answer,  in  action  for  breach  of 
contract  of  sale,  to  deny,  demand  for  delivery, 
alleged  in  complaint,  not  only  excuses  plaintUC 
from  making  the  fact  clear,  but  justifies  the 
finding  of  such  demand. 

2.  Sales     €=371(5)— Qttantity—Ai.tebnativb 
—Right  of  Detebmination. 

Under  Civ.  Code,  §§  1448-1450,  as  to  right 
of  selection  where  an  obligation  requires  per- 
formance of  one  of  two  acts  in  the  alternative, 
defendant,  who  contracted  to  sell  to  plaintiffs 
turkeys  "numbering  from  200  head  to  1,200," 
to  be  delivered  "between  now  and  Thanksgiv- 
ing," having  delivered  none,  and  refused  to  de- 
liver any,  lost  his  right  of  determining  the 
number,  and  was  liable  for  damages  on  the  basis 
of  the  maximum  number. 

• 

Appeal  from  Superior  Ck>urt,  Colusa  Coun- 
ty ;  Ernest  Weyand,  Judge. 

Action  by  the  Jacobson-Reimera  Company 
against  tbe  Tozal  Company,  a  partnership 
composed  of  K.  Hayashl  and  another,  and 
the  partners  Individually.  Judgment  for 
plaintlfl,  and  defendants  appeal.    A£Brmed. 

n.  W.  Brown,  and  Harmon  M.  Albery,  both 
of  Colusa,  for  appellants. 

E.  H.  Wakeman,  of  San  Francisco,  for  re- 
spondent. 

CHIPMAN,  P.  J.  The  action  Is  to  recover 
judgment  for  damages  alleged  to  have  been 
the  result  of  defendants'  failure  to  perform 
their  covenants  under  a  contract  for  the  sale 
of  turkeys,  reading  as  follows: 

"Colusa,  Cal.,  Nov.  B,  1917. 
"We  agree  to  sell  Jacobson-Rcimers  Company, 
of  S.  F.,  at  twenty-seven  and  half  cents  per 
pound  for  choice  dressed  turkeys  f.  o.  b.  station 
numbering  from  two  hundred  head  up  to  twelve 
hundred  between  now  and  Thanksgiving.  Hens 
to  weigh  seven  pounds  and  over  and  gobblers 
twelve  pounds  and  over  per  piece. 
"Tozal  Co. 

"By  K.  Hayashi." 

It  is  alleged  In  the  complaint  that  demand 
was  made  by  plaintiff  of  defendants,  within 
the  period  mentioned  in  said  contract,  that 
defendants  comply  therewith  by  delivering 
1,200  turkeys,  but  defendants  refused  to  do  so, 
or  to  deliver  any  turkeys  whatsoever;  that  the 
market  price  of  turkeys  had  advanced  at  that 
time  to  42  cents  per  pound,  and  that  by  reason 
of  defendants'  failure  to  deliver  said  turkeys 
plaintiff  was  damaged  in  the  sum  of  $1,653. 
The  complaint  is  verified.  Defendants  filed 
a  general  and  special  demurrer,  which  being 
overruled,   they  answered.     The  answer  Is 


a  specific  denial  of  Qie  averments  of  the  com- 
plaint, except  that  they  do  not  deny  that  de- 
mand was  made  upon  defendants  to  comply 
with  the  terms  of  the  said  contract,  and  their 
refusal  to  do  so,  and  alleged  as  further  an- 
swer that  defendants  delivered  to  plolntUt 
"the  written  offer  set  forth  In  plaintiff's 
complaint,"  but  alleged  that  plaintiff  at  no 
time  "accepted  said  ofCer  in  accordance  with 
the  terms  thereof."  The  cause  was  tried  by 
the  court  without  a  Jury. 

The  court  found  that  defendants  executed 
and  delivered  to  plaintiff  the  written  agree- 
ment set  forth  in  the  complaint,  by  virtue  of 
which  "the  defendants  agreed  to  sell  and  de- 
liver to  the  plaintiff  f.  o.  b.,  meaning  free  on 
board  cars  at  Colusa  station,  California, 
1,200  choice  dressed  turkeys  of  the  kind  and 
weight  in  said  agreement  specified,  that  is 
to  say,  not  less  than  600  choice  dressed  hen 
turkeys  weighing  not  less  than  7  pounds 
apiece  and  600  choice  dressed  gobblers  weigh- 
ing not  less  than  10  pounds  apiece,  in  all 
weighing  11,400  pounds  at  least,  at  the  price 
of  27%  cents  per  pound,  to  be  delivered  as 
aforesaid  between  the  said  5th  day  of  No- 
vember, 1917,  and  Thanksgiving  Day,  to  wit, 
the  29th  day  of  November,  1017,  who  executed 
and  delivered  to  said  defendants  a  written 
acceptance  of  said  offer  of  sale  and  delivery"; 
that  in  accordance  with  said  offer  of  sale  and 
acceptance  thereof  "the  plaintiff  at  the  dty 
of  Colusa,  California,  demanded  of  the  said 
defendants  the  delivery  of  said  1,200  turkeys 
of  the  kind  and  weight  and  at  the  price  ^ee- 
ifled  in  said  written  offer  of  sale,  and  in  ac- 
cordance with  the  terms  thereof  and  plain- 
tiff's written  acceptance  thereof,  but  that  the 
defendants  then  and  there  refused,  and  ever 
since  have  refused,  to  deliver  the  said  1,200 
turkeys,  or  any  number  thereof,  or  any  at 
all,  as  provided  in  said  written  agreement; 
that  on  the  said  29th  day  of  November,  1917, 
the  value  of  the  aforesaid  11,4(X>  pounds  of 
turkeys,  of  the  kind  and  weight  specified  in 
said  written  agreement  of  sale,  to  the  plain- 
tiff herein,  was  the  sum  of  6.4  cents  per  pound 
on  said  11,400  pounds  of  turkeys  in  excess  of 
the  price  of  27%  cents  per  pound,  the  price 
at  which  said  defendants  so  offered  to  sell  and 
deliver  the  same  to  pKtintlff  as  aforesaid"; 
that  by  reason  of  the  foregoing  facts  plaintiff 
has  suffered  damages  in  the  awn  of  $616.60.  It 
was  further  found  that  plaintiff,  on  said  29th 
day  of  November,  1917.  was  ready,  "able,  and 
willing  to  accept  and  receive  and  pay  for 
said  turkeys  specified  in  the  said  agreement, 
and  on  that  day  demanded  the  delivery  of 
said  turkeys  from  defendants,  and  offered  to 
comply  with  all  the  terms  of  said  agreement 
and  plaintiffs  acceptance  thereof.  The  con- 
clusion of  law  as  found  was  that  plaintiff  la 
entitled  to  recover  from  defendants  the  sum 
of  $615.60,  with  costs  of  the  action,  and  judg- 
ment was  entered  accordingly.  Defendants 
appeal  from  this  judgment 
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[1]  Some  qaesUoa  la  raised  as  to  the  soffl- 
ciency  of  the  evidence  to  support  tbe  finding 
that  plaintiff  made  demand  tot  the  dellyery 
of  the  turkeys,  and  while  the  evidence  is  not 
Tery  clear  oa  that  point,  the  answer  failed 
to  deny  demand  as  alleged  In  the  complaint, 
and  thus  not  only  excused  plaintiff  from  mak- 
ing this  fact  clear,  but  It  Justified  the  court 
In  making  the  finding;  the  fact  being  that 
what  occurred  took  place  on  the  28th  of 
November,  instead  of  on  Thanksgiving  Day, 
which  was  the  29th.  It  sufficiently  ap- 
Iieared  that  defendants  did  not  offer  to  fur- 
nish 200,  or  any  number  of,  turkeys, 
but.  In  effect,  repudiated  their  contract  en- 
tirely, thus  excusing  plaintiff  from  making 
further  demand. 

[2]  We  do  not  find  it  necessary  to  set  forth 
the  testimony  given  in  support  of  the  findings. 
Appellants  state  as  follows  in  their  opening 
brief: 

"There  is  virtually  but  one  question  in  this 
case:  That  is,  whether  or  not  the  findings  and 
judgment  of  the  trial  court  can  be  aastained  in 
awarding  damages  based  npon  the  maximum 
amount  in  said  ofller  of  sale  and  acceptance 
thereof.  •  •  •  Defendants  did  not  deliver 
any.  turkeys  to  plaintiff,  and  the  contention  of 
respondent  and  t£e  judgment  of  the  trial  court 
is  that  the  damage  suffered  by  plaintiff  by 
reason  of  such  failure  thereof  is  to  be  based 
upon  the  mazimnm  amount  specified  in  said  of- 
tsT  of  sale.  Our  contention  in  this  matter  is 
that  any  damage  that  may  have  occurred  can 
only  be  based  upon  the  minimum  amount  as 
specified  therein." 

Resulting  from  appellants'  view  of  the  case 
their  claim  Is: 

"That  the  judgment  in  this  case  should  be 
modified  and  reduced  from  the  sum  of  $615.60 
to  the  sum  of  ^77.60." 

What,  then.  Is  the  rule  governing  alterna- 
tive obligations?  Counsel  seem  to  have  ex- 
plored the  cases  and  the  text-books  with  dili- 
gence for  light,  and  the  written  opinion  of 
the  learned  trial  Judge  shows  that  he  ex- 
amined with  much  care  the  authorities  upon 
the  question.  The  provisions  of  our  Civil 
Ck>de  seem  to  have  been  overlooked,  although 
they  apparently  state  the  rule  applicable  to 
the  present  case: 

"If  an  obligation  requires  the  performance  of 
one  of  two  acts,  in  the  alternative,  the  party 
required  to  perform  has  the  right  of  selection, 
unless  it  is  otherwise  provided  by  the  terms  of 
the  obligation."     Civ.  Code,  §  1448. 

"If  the  party  having  the  right  of  selection  be- 
tween alternative  acts  does  not  give  notice  of 
his  selection  to  the  other  party  within  the 
time,  if  any,  fixed  by  the  obligation  for  that 
purpose,  or,  if  none  is  so  fixed,  before  the  time 
at  which  the  obligation  ought  to  be  performed, 
the  right  of  selection  passes  to  the  other  par- 
ty."   Id.  t  1449. 

"The  party  having  the  right  of  selection  be- 
tween alternative  acts  must  select  one  of  them 
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in  its  entirety,  and  cannot  select  part  of  one 
and  part  of  another  without  the  consent  of  the 
other  party."    Id.  {  1450. 

.  Referring  to  the  number  of  turkeys  to  be 
delivered,  the  language  of  the  obligation  Is, 
"numbering  .from  two  hundred  head  up  to 
twelve  hundred";  and  as  to  the  time  of  de- 
livery the  obligation  Is,  "between  now  [its 
date]  and  Thanksgiving"  (November  29th). 
Plainly  the  statute  gave  defendants  the  right 
to  deliver  any  number  of  turkeys  from  200 
to  1,200  "between"  the  date  of  the  obligation 
and  November  29tta.  Defendants,  admittedly, 
neither  offered  to  nor  did  deliver  any  number 
of  turkeys  "between  now  and  Thanksgiving," 
or  at  all,  but,  as  the  court  found,  refused  to 
deliver  any.  In  such  a  case,  by  the  terms  of 
the  statute,  "the  right  of  selection  passes  to 
the  other  party."  it  is  not  necessary  to  resort 
to  text-books  or  to  the  decisions  of  the  courts. 
Sufliclent  to  say,  however,  that  our  Code 
statffi  the  rule  accepted  generally  by  writers 
upon  the  law  of  contracts  and  by  the  courts. 
We  agree  with  the  statement  made  by  the 
learned  trial  court  in  the  concluding  para- 
graph of  his  written  opinion: 

In  this  case,  there  being  no  pretention  that 
performance  was  even  as  much  as  attempted,  it 
seems  that  under  wcll-recognized  principles  of 
equity  the  defendant  should  not  be  permitted 
to  limit  his  liability  to  the  minimum  delivery 
required  by  this  agreement.  To  do  so  would  al- 
low the  most  fiagrant  abuse  of  such  an  agree- 
ment" 

The  Judgment  is  afiirmed. 

We  concur:  HART,  J.;  BURNETT,  J. 


LEMMERMANN  v.  POPE  &  TALBOT. 

(Civ.  2883.) 

(District  Court  of  Apptal,  First  District,  Divi- 
sion 2,  California.    July  11,  1919.) 

1.  TuiJ.  «=s»139(l)— NoNSDix— When  Pbofeb. 

Nonsuit  may  be  granted  only  when  there  is 
no  evidence  of  sufficient  substantiality  to  sup- 
port a  verdict  for  plaintiff,  indulging  in  every 
legitimate  inference  from  plaintiff's  evidence, 
and  disregarding  confiicting  evidence. 

2.  Masteb  and  Sebvaht  «=»245(6)— Contbib- 

QTOBY    NEQLiaKNCB— OBKYINO    OBDSB. 

Order  of  master  to  experienced  employ^  to 
get  down  from  lumber  pile  to  wagon  by  means 
of  a  plank  extending  between  the  two,  with  one 
end  held  by  the  master,  did  not  excuse  employ^ 
from  negligence  in  so  doing,  there  being  no  evi- 
dence that  it  amounted  to  coercion  or  duress, 
the  danger  of  the  course  being  as  apparent  to 
the  employ^  as  to  the  master,  and  there  being 
no  question  but  that  he  could  have  adopted  other 
and  safer  methods  of  going  between  the  two 
objects. 
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8.  Mabteb  and  Skbvant  «=s>278(9)  —  Injubt 
TO  Sebvant — Negliqknce  of  Masteb— Suf- 
ficiency OF  Evidence. 
Evidence  in  servant's  action  for  injury  held 
insufficient  to  warrant  a  finding  ot  negligence 
of  the  master  in  losing  hold  of  plank,  while 
servant  was  descending  on  it  from  lumber  pile 
to  wagon.  • 

4.  Masteb  and  Sebvant  <S=265(15)  —  Sebv- 
ant's   Knowledge  of  Danoeb— Peesuiip- 

TION. 

It  must  be  presumed  that  an  employ^  en- 
gaged in  like  occupations  for  four  years  had 
equal  knowledge  with  the  master's  representa- 
tive of  the  danger  of  going  from  a  lumber  pile 
to  a  wagon,  aJs  ordered  by  the  representative, 
by  a  plank  extending  between  the  two,  held  by 
the  representative  merely  by  a  lumber  hook. 

5.  Masteb  and  Sebvant  iS=>204(1),  228(1)— 
Injuby— Sole  Negligence  of  Servant. 

Belative  to  defense  that  injury  to  servant 
was  caused  solely  by  his  negligence,  the  effect 
of  Employers'  Liability  Act  on  the  defenses  of 
assumption  of  risk  and  contributory  negligence 
is  immaterial. 

6.  Masteb  and  Sebvant  <8=3286<17)  ,  289(37) 
—Seev ant's  Action  fob  Injuby— Nowstrrr. 

Evidence  in  servant's  action  for  injury  in 
descending,  on  order,  from  lumber  pile  to  wagon 
by  plank  held  by  lumber  hook  held  to  warrant 
nonsuit,  as  showing  no  ne;;ligence  of  master,  but 
sole  negligence  of  servant  in  adopting  an  unsafe 
instead  of  a  safer  method. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant,  Judge. 

Action  by  WUllam  H.  Lemmermatm  against 
Pope  ft  Talbot.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  of 
San  Francisco,  for  appellant. 

Walter  H.  Linforth,  of  San  Francisco,  for 
respondent. 

HAVEN,  J.  Plaintiff  appeals  from  a  Judg- 
ment of  nonsuit  rendered  upon  motion  of  the 
defendant  at  the  close  of  the  trial. 

[1]  It  is  settled  law  in  this  state  "that  a 
court  may  grant  a  nonsuit  only  when,  disre- 
garding conflicting  evidence  and  giving  to 
plaintiff's  evidence  all  the  value  to  which  It 
is  legally  entitled,  herein  Indulging  In  every 
legitimate  Inference  which  may  be  drawn 
from  that  evidence,  the  result  is  a  determina- 
tion that  there  is  no  evidence  of  sufficient 
substantiality  to  support  a  verdict  in  favor  of 
plaintiff  if  such  a  verdict  were  given."  Per- 
era  v.  Panama-Pacific  International  Exposi- 
tion Co.  (Sup.)  175  Pac.  454 ;  Estate  of  Cas- 
par, 172  Cal.  147,  155  Pac.  631.  The  question 
presented  by  the  api)eal  is  whether  or  not  the 
facts  disclosed  by  the  evidence  brought  this 
case  within  the  rule  above  stated. 


The  suit  was  for  the  recovery  of  damages 
resulting  from  personal  injuries  received  by 
plaintiff  while  employed  as  a  clerk's  helper  in 
the  lumber  yard  of  defendant,  In  which  busi- 
ness he  had  been  engaged  for  about  four 
years  prior  to  the  accident.  In  the  course  of 
his  employment  he  was  ordered  by  th»  fore- 
man in  the  lumber  yard  to  help  a  certain  tally 
clerk,  named  Lynch,  who  Is  designated  by 
plaintiff  as  tils  "colaborer,"  in  moving  lumber 
from  a  pile  upon  which  Lynch  was  standing 
to  an  adjacent  wagon.  Plaintiff  testified  that 
this  pile  was  about  0  feet  high.  The  pieces  of 
lumber  forming  the  same  were  not  of  uniform 
length,  and,  when  piled,  left  uneven  projec- 
tions at  the  rear  of  the  pile.  Upon  receiving 
instructions  to  report  to  Mr.  Lynch,  plaintiff 
climbed  up  the  rear  end  of  the  pile.  He  tes- 
tified that  he  took  that  as  "the  best  way  to 
get  up."  The  wagon,  which  was  being  load- 
ed, was  standing  at  a  distance  of  5  feet  from 
the  lumber  pile  upon  which  Lynch  and  the 
plaintiff  stood.  Between  that  pile  and  the 
wagon  was  a  small  pUe  of  lumber  about  3 
feet  in  height  and  4  feet  in  width.  At  the 
time  of  the  accident  the  lumber  on  the  wagon 
had  been  piled  to  a  distance  of  4  feet  from 
the  ground.  The  driver  of  the  wagon -de- 
sired assistance  in.  Placing  the  lumber  on  his 
wagon,  and  Lynch  Instructed  plaintiff  to  go 
to  the  wagon  for  that  purpose.  A  plank  of 
lumber  3  inches  thick,  12  Inches  wide,  and  16 
feet  long  had  been  placed  across  the  top  of 
the  pile  pf  lumber  and  the  lumber  upon  the 
wagon,  extending  beyond  both  the  pile  and 
the  wagon.  Plaintiff  testified  that,  when 
Lynch  told  him  to  go  down  and  help  the 
teamster,  he  walk:ed  to  the  rear  of  the  pile 
with  the  intention  of  going  down  the  same 
way  that  he  had  come  up,  but  just  then  there 
was. a  crane  coming  over  with  a  load  of  lum- 
ber, which  temporarily  interfered  with  his  de- 
scent. On  that  account  he  walked  badt  to 
Lynch  and  waited  a  few  minutes,  when  the 
latter  drove  a  lumber  hook  Into  the  plank 
and  grabbing  hold  of  It  said:  "Go  ahead 
down,  and  I  will  hold  the  plank."  In  re- 
sponse to  that  request,  and  while  the  plank 
at  the  upper  end  was  so  held  by  Lynch,  and 
with  no  one  holding  the  lower  end  thereof, 
plaintiff  sat  upon  the  plank  and  shoved  him- 
self down  with  bis  hands.  When  he  was  be- 
tween the  lumber  pile  and  the  wagon  the 
plank  slipped  out  of  Lyncb's  grasp  and  fell, 
precipitating  plaintiff  to  the  ground  and 
causing  his  Injuries.  Asked  why  he  attempt- 
ed to  slide  down  the  plonk  instead  of  return- 
ing to  the  ground  in  the  same  manner  in 
which  he  had  come  up,  or  Instead  of  Jumping 
from  the  piled  lumber  upon  which  he  was 
standing  to  the  smaller,  pile  nearer  the  wag- 
on, plaintiff  stated  that  he  did  so  because  he 
had  orders  to  go  down  the  plank,  and  that  It 
looked  safer  to  him  "to  slide  down  that  plank 
than  to  drop  down  4  or  5  or  6  feet  In  the  way 
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that  you  have  indicated  to  the  4-foot  pile  be- 
low." 

The  charge  of  defendant's  negligence  in  the 
complaint  is:  First,  the  order  from  defend- 
ant, through  Lynch,  to  plaintiff  to  go  from  the 
lumber  pile  to  the  wagon  by  means  of  the 
plank ;  and,  secondly,  that — 

"Said  Daniel  Lynch  negligently  and  careless- 
ly failed  and  neglected  to  maintain  a  firm  hold 
upon  said  plank  by  means  of  his  said  hand  and 
said  lumber  hook  which  he  then  and  there  held 
in  his  other  hand,  and  by  reason  thereof  said 
plank  upon  which  said  plaintiff  was  located,  as 
aforesaid,  slipped  and  slid  along  the  top  of  said 
pile  of  lumber  on  said  wagon,  then  and  there 
causing  said  plaintiff  to  fall  off  and  from  said 
plank,  and  with  great  force  and  violence  upon 
the  ground,  inflicting  upon  him  severe  personal 
injuries." 

The  answer  denied  the  essential  allegations 
of  the  complaint,  and  pleaded  the  following 
affirmative  defense: 

"That  the  accident  to  the  plaintiS,  referred  to 
in  said  complaint,  was  caused  and  brought  about 
solely  by  and  through  the  negligence  of  the  plain- 
tiff in  attempting  to  get  down  from  the  said 
pile  of  lumber,  by  means  of  the  plank  referred 
to  in  said  complaint,  instead  of  climbing  down 
from  said  pile  of  lumber  at  either  end  thereof, 
or  by  jumping  therefrom  to  the  lumber  pile  on 
the  wagon,  referred  to  in  said  complaint.  That 
plaintiff  was  not  ordered  or  directed  by  defend- 
ant to  get  down  from  said  pile  of  lumber  by 
means  of  said  plank,  but  voluntarily  and  of  his 
own  motion  adopted  said  plank  as  the  way  and 
means  of  getting  down  from  said  pile  of  lum- 
ber, and  his  said  carelessness  and  negligence  in 
80  doing  was  the  sole  and  proximate  cause  of 
said  accident,  and  any  injuries  which  resulted 
to  hfan  therefrom." 

[2]  Aasnmlng  that  Lynch  repsesented  the 
defendant  In  ordering  plalntiS  to  slide  down 
the  plank,  such  order  did  not  compel  plaintiff 
to  adopt  that  method  of  transportation  to 
the  wagon.  The  danger  of  the  course  adopt- 
ed being  equally  apparent  to  the  plaintiff 
and  to  Lynch,  the  latter's  order  did  not  ex- 
cuse the  plaintiff  from  negligence,  unless  it 
amounted  to  coercion  or  duress  on  the  part  of 
Lynch,  of  which  there  was  no  proof.  In  Hall 
V.  Clark,  163  Cal.  392,  395,  126  Pac.  1047, 
1049,  it  is  said: 

"It  is  thoroughly  settled  that  an  employ^  is 
not  warranted  in  following  the  direction  of  an 
employer,  except  where  be  acts  under  what  un- 
der the  law  amounts  to  duress  or  coercion,  where 
the  danger  to  be  encountered  in  doing  so  is 
at  once  so  obvious  and  so  serious  that  no  ordi- 
narily prudent  person  of  similar  age  and  ex- 
perience, situated  as  was  the  employ^,  would 
have  obeyed  the  order." 

There  can  be  no  question  but  that  plaintiff 
could  have  adopted  other  and  safer  methods 
than  the  plank  of  proceeding  from  the  lumber 
pile  to  the  wagon.    Under  those  circumsCanc- 
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es,  the  order  of  Lynch  cannot  be  said  to  have 
been  the  cause  of  the  accident 

[3]  The  failure  of  Lynch  to  maintain  a 
firm  hold  upon  the  plank  is  the  only  remain- 
ing charge  of  negligence  against  the  defend- 
ant. As  to  this  issue  there  was  no  proof  of 
negligence.    Plaintiff  testified: 

"As  I  was  going  down  from  the  pile  marked 
'B'  to  the  wagon  all  oif  a  sudden  I  felt  the  plank 
going,  and  1  landed  in  the  gangway,  and  that 
is  all  I  know." 

Lynch  stated: 

"The  plank  got  away  from  me  because  my 
hook  pulled  out.  *  •  *  As  a  matter  of  fact 
I  don't  know  very  much  about  what  caused  this 
accident  other  than  the  fact  that  the  hook  came 
out  of  the  plank,  and  the  plank  got  away  from 
me.  *  *  *  I  had  the  best  hooking  that  I 
could  have  on  the  plank  at  the  time  Mr.  Lem- 
mermann  started  down.  I  put  the  hook  down 
as  we  put  it  in  at  all  times,  about  the  same  way 
— a  jab  and  the  hook  generally  holds." 

This  being  all  the  testimony  as  to  the  Im- 
mediate cause  of  the  accident,  a  finding  of 
negligence  on  the  part  of  Lynch  in  failing  to 
maintain  a  firm  hold  upon  the  plank  would 
not  have  been  warranted.  Without  such  find- 
ing a  verdict  in  favor  of  plaintiff  would  not 
have  been  supported  under  the  pleadings. 

[4,  5]  Furthermore,  the  facts  disclosed  by 
the  evidence  sustained  the  affirmative  de- 
fense pleaded  by  defendant.  It  must  be  pre- 
sumed that  plaintiff,  having  been  engaged  in 
like  occupations  for  four  years,  had  equal 
knowledge  with  I^rnch  as  to  the  danger  of 
intrusting  his  safety  to  the  precarious  hold 
of  one  man  with  a  single  lumber  hook  upon  a 
slanting  16-foot  plank  with  plaintilTs  weight 
added  thereto,  nie  facts  bear  close  resem- 
blance to  those  involved  In  Hall  v.  Clark,  su- 
pra. In  that  case  the  employ^  was  ordered  to 
drive  his  team  over  an  embankment.  It  was 
held  that  in  obeying  such  order  he  was  guilty 
of  negligence,  for  the  reason  that  the  danger 
was  as  apparent  to  the  Injured  employe  as 
to  the  foreman  who  gave  the  order.  It  is 
true  that,  at  the  time  that  case  was  decided, 
the  defense  of  assumption  of  risk  had  not 
been  abolished  by  the  Employers'  Liability 
Act.  The  defense  here  pleaded  Is  neither 
that  plaintiff  assumed  the  risk  of  his  employ- 
ment, which  "is  said  to  rest  on  contract" 
(Tubbs  v.  Stone  &  Webster  C.  Co.,  30  Cal. 
App.  705,  709,  159  Pac.  242,  244),  nor  Is  It  a 
pleading  of  contributory  negligence  on  the 
part  of  plaintiff,  which  assumes  negligence  on 
the  part  of  defendant,  but  is  a  charge  that 
the  accident  was  caused  solely  by  the  plain- 
tUTs  negligence.  Crabbe  v.  Mammoth  Chan- 
nel G.  Mln.  Co.,  168  (Cal.  500,  505,  143  Pac. 
714.  The  effect  of  the  Employers'  Llnblllty 
Act  (Stats.  1911,  p.  796)  upon  the  two  desig- 
nated defenses  is  therefore  not  material. 

[I]  Appellant  relies  upon  the  case  of  Tubbs 
V.  Stone  &  Webster  C.  Co.,  30  Cal.  App.  705, 
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1S9  Pac.  242,  as  authority  for  hi8  poBltlon 
that  the  question  of  negligence  in  the  instant 
case  should  have  been  submitted  to  the  Jury. 
The  case  referred  to  is  distinguished  by  the 
learned  writer  of  that  opinion  from  the  case 
of  Hall  ▼.  Clark  in  the  following  language: 

"The  condusipns  we  have  reached  on  this 
branch  of  the  case  are  not  at  all  in  conflict  with 
the  decision  in  Hall  t.  Clark,  163  Cat  392,  ILu 
Pac.  1047,  but  are  in  harmony  with  it.  The  two 
cases  are  readily  differentiated.  In  that  case 
the  plaintiS  could  know  and  appreciate  the  dan- 
gers incident  to  obeying  the  order  as  soon  as  it 
was  made.  The  situation  was  visible,  apparent, 
and  known.  In  this  case  the  danger  was  not 
known  or  appreciated  until  the  risk  had  been 
well  entered  upon.  In  that  case  the  plaintiff, 
with  full  knowledge  of  all  the  facts,  did  a  mani- 
festly dangerous  act." 

The  above  comment  on  the  case  of  Hall  v. 
Clark  is  equally  applicab'le  to  the  case  at  bar. 
In  this  case  the  plaintiff  could  know  and  ap- 
preciate the  dangers  incident  to  obeying  the 
order  of  Lynch  as  soon  as  It  was  given.  As 
a  man  of  experience  in  lumber  yards,  be  must 
have  known  the  risk  assumed  in  the  method 
of  transportation  which  he  adopted.  Accord- 
ing to  his  own  testimony  he  chose  that  meth- 
od because  he  deemed  it  safer.  His  Judg- 
ment upon  that  matter  was  erroneous,  and 
for  that  mistake  on  the  employe's  part  the 
law  does  not  hold  the  employer  responsible. 
Under  the  facts  as  disclosed  by  the  evidence 
and  the  rule  of  law  stated  at  the  commence- 
ment of  this  opinion,  the  granting  of  the  mo- 
tion for  nonsuit  was  not  erroneous. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  BBIT- 
TAIN,  J. 


TITLE  GUARANTEE  &  TKUST  00.  v.  OAR- 
ROTT.     (Civ.  2916.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 2,  California,  July  10,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Sept.  8,  1919.) 

1.  CoNSTiTUTioNAi,  Law  ®=>206(1)— Dibcbim- 

INATION— CONTBAOTS. 

Const.  U.  S.  Amend.  14,  so  far  as  it  pro- 
hibits any  abridgment  of  the  privileges  and  im- 
munities of  citizens,  and  guarantees  the  equal 
protection  of  the  laws,  addresses  itself  to  the 
state  government  and  its  instrumentalities,  and 
not  to  contracts  between  individuals. 

2.  Deeds  ®=»14&— Conditions— Repugnancy 
TO  Intebest  Cbeated— Sale  to  Xeoboes. 

Condition  in  deed  of  fee-simple  absolute 
against  leasing  or  selling  to  negroes  within  a 
certain  time  is  within  the  common-law  rule,  of 
which  Civ.  Code,  %  711,  is  declaratory,  that  "con- 
ditions restraining  alienation,  when  repugnant 
to  the  interest  created,  are  void." 


8.  Deeds  ®s3l49  — Conditionb  BESTBAiniRa 
Alienation. 
Civ.  Code,  f  711,  declaring  that  oinidltions 
restraining  ahenation,  when  repugnant  to  the 
interest  created,  are  void,  is  applicable,  whether 
the  provision  be  a  condition  subseQuent,  a  con- 
ditional Umitation,  or  a  covenant. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  Shenk,  Judge. 

Action  by  the  Title  Guarantee  &  Trust 
Company  against  H.  L.  Garrott.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Wm.  T.  Blakely,  of  Los  Angeles,  for  ai>- 
pellant. 

Willis  O.  Tyler,  of  Los  Angeles,  for  re- 
spondent 

MNLA7SON,  P.  J.  This  is  an  ap- 
peal fr<MU  a  judgment  against  plaintiff  after 
a  demurrer  to  its  complaint  had  been  sus- 
tained without  leave  to  amend.  The  appeal 
involves  the  validity  of  a  condition  in  a 
deed  providing  for  a  forfeiture  of  the  title 
conveyed  in  the  event  that  the  grantee  should 
lease  or  sell  to  persons  of  African  descent 
prior  to  January  1,  1825. 

Plaintiff,  being  the  owner  of  127  lots  In 
the  Angelus  Park  Tract,  in  the  county  of 
Los  Angeles,  conveyed  one  of  the  lots  to  Paul- 
ine Kasanofska,  under  whom  defendant 
claims  title,  by  a  deed  the  provisions  of 
which,  after  the  granting  clause,  so  far  as 
material  to  the  question  presented,  are  as 
follows: 

"It  is  provided,  however,  and  the  said  party 
of  the  second  part  [the  grantee]  by  the  accept- 
ance hereof,  for  herself,  her  heirs  and  assigns, 
hereby  covenants  and  agrees  to  and  with  the 
said  party  of  the  first  part  [the  grantor],  its 
successors  and  assigns,  as  follows:  That  neither 
the  said  party  of  the  second  part,  nor  her  heirs 
or  assigns,  shall  or  will  •  *  •  lease  or  sell 
any  portion  of  said  premises  to  any  person  of 
African,  Chinese,  or  Japanese  descent,  and  that 
if  at  any  time  the  said  party  of  the  second  part, 
her  heirs,  assigns,  or  successors  in  interest,  or 
those  holding  or  claiming  thereunder,  shall  vio- 
late any  of  the  provisions  herein  named,  whether 
directly  or  under  some  evasive  guise,  thereupon 
the  title  hereby  granted  shall  revert  to  and  be 
vested  in  the  said  party  of  the  first  part,  its  suc- 
cessors and  assigns,  and  its  successors  and  as- 
signs shall  be  entitled  to  the  immediate  posses- 
sion thereof,  which  covenants  shall  be  construed 
to  be  covenants  running  with  the  land,  but  shall 
cease  and  terminate,  at  option  of  the  owner  for 
the  time  being,  after  January  1,  1926." 

The  deed,  which  bore  date  November  12, 
1910,  was  duly  recorded  on  November  26, 
1910.  Thereafter,  by  mesne  conveyances, 
the  lot  was  conveyed  to  defendant,  a  negro 
of  African  descent,  subject  to  the  covenants 
and  conditions  in  the  deed  to  Pauline  Kasan- 
ofska. Prior  to  and  since  the  grant  of  the  lot 
to  Pauline  Kasanofska,  plaintiff,  by   deeds 
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containing  similar  covenants  or  conditions, 
has  conveyed  many  of  the  other  lots  to 
various  persons,  who  have  erected  homes 
on  their  respective  lots  and  have  complied 
with  the  conditions  contained  In  their  deeds. 
The  whole  tract  Is  now  thickly  settled  with 
persons  of  the  Caucasian  race.  Glafming  tliat 
the  provision  Inhibiting  a  conveyance  to  per- 
sops  of  African  descent  created  a  condi- 
tion subsequent,  that  by  reason  of  its  vio- 
lation the  fee  conveyed  to  defendant's  pred- 
ecessor, Pauline  Kasanofska,  has  been  for- 
feited, and  that,  therefore,  it  is  entitled  to 
re-enter  for  condition  broken  and  to  a  re- 
conveyance under  section  1109  of  the  Civil 
Code,  plaintiff  brought  this  action,  praying 
the  court  to  compel  a  reconveyance  and  that 
It  be  placed  in  possession. 

We  think  the  provision  in  the  deed  re- 
lied upon  by  plaintiff  as  the  tmsis  <rf  its 
claim  for  rdlef  created  a  condition  subse- 
quent, and  not  a  covenant.  Where,  as  here, 
it  clearly  appears  by  the  deed  that  it  was 
the  Intention  of  the  parties  that,  upon  a 
breach  of  the  restriction,  the  estate  convey- 
ed to  the  grantee  should  be  defeated  and 
should  return  to  the  grantor,  the  restric- 
tion is  a  condition  subsequent  Ball  v.  Mil- 
iken,  31  B.  I.  36,  76  Atl.  789,  37  h.  B.  A.  (N, 
S.)  623,  Ann.  Caa  1912B,  30.  But,  whether 
the  provision  be  construed  as  a  condition 
or  a  covenant,  we  think  it  is  a  nullity,  and 
that  the  demurrer  to  the  complaint  very 
properly  was  sustained. 

[1]  We  do  not  base  our  conclusion  upon 
any  supposed  constitutional  right  of  respond- 
ent; we  do  not  think  that  the  condition  in 
the  deed  violates  any  provision  of  the  state  or 
federal  Constitution.  Upon  this  aspect  of  the 
case  we  agree  with  what  Is  said  by  the  Loui- 
siana Supreme  Court  in  Queensborough.Land 
Co.  V.  Cazeaux,  136  La.  724,  67  South.  641,  L. 
B.  A.  1916B,  1201,  Ann.  Gas.  1916D,  1248.  The 
Fourteenth  Amendment,  in  so  far  as  it  pro- 
hibits any  abridgmoit  of  the  privileges  or 
immunities  of  citizens  of  the  United  States 
and  guarantees  the  equal  protection  <rf  tbe 
laws  to  all  persons,  addresses  Itself  to  the 
state  government  and  its  instrumentalities, 
to  its  legislative,  executive,  and  Judicial 
authorities,  and  not  to  contracts  between 
individuals.  It  Is  state  action  of  a  particular 
character  that  is  prohibited.  Individual  in- 
vasion of  individual  rights  is  not  the  sub- 
ject-matter of  the  amendment.  Civil  Bights 
Cases,  109  U.  S.  18,  3  Sup.  Ct.  18,  27  L.  Ed. 
836.  The  Fourteenth  Amendment,  It  is 
true,  applies  to  the  Judicial  as  well  as  the 
legislative  department  of  the  state  govern- 
ment But  the  Judiciary  does  not  violate 
this  provision  of  the  federal  Constitution 
merely  because  it  sanctions  discriminations 
that  are  the  outgrowth  of  contracts  made 
by  Indlvidnala  A  different  question  would 
be  presented  if  the  court,  while  sanction- 
ing such  a  provision  against  persons  of  Afri- 
can descent  as  we  find  in  the  deed  in  ques- 


tion here,  were  subsequently  to  hold  to  be 
invalid  a  similar  provision  directed  against 
Hindoos,  Cingalese,  and  Maoris,  or  any  oth- 
er class  of  persons  except  negroes.  The 
equal  protection  clause  of  the  Fourteenth 
Amendment  makes  but  one  demand  upon  tue 
state,  and  gives  to  the  state  but  one  right. 
It  is  that  the  state  shall  make,  execute,  and 
interpret  its  laws  without  discrimination.  It 
must  not  grant  rights  to  one  which,  under 
similar  circumstances,  it  denies  to  another. 
Upon  this  phase  of  the  question  see  the  note 
to  Queensborough  Land  Co.  v.  Cazeaux,  su- 
pra, L.  R.  A.  1916B,  p.  1208. 

[2]  We  think,  however,  that  the  condi- 
tion against  leasing  or  selling  to  persons  of 
African  descent  violates  the  common-law 
rule  of  which  section  711  of  the  Civil  Code  is 
declaratory: 

"Conditions  restraining  alienation,  when  re- 
pugnant to  the  interest  created,  are  void." 

The  deed  is  not  set  forth  in  full  in  the  com- 
plaint. We  shall  assume,  however,  as  coun- 
sel themselves  have  in  their  briefs,  that  the 
deed  to*  Pauline  Kasanofska,  both  in  its 
granting  clause  and  its  habendum  clause, 
conveyed  to  the  grantee  the  full  fee  title,  so 
that  the  interest  created  by  the  deed  was 
title  in  fee  simple  absolute.  This  being  so, 
the  real  question  is  whether  the  condition 
forbidding  aUcnation  to  persons  of  African 
descent  at  any  time  before  January  1,  1925, 
is  such  a  restraint  on  alienation  as  to  be  re- 
pugnant to  the  Interest  created  by  the  grant- 
ing and  habendum  clauses,  within  the  mean- 
ing of  section  711,  or  of  the  common  law  of 
which  that  section  is  declaratory. 

Two  cases,  and  two  cases  only,  have  come 
under  our  notice  wherein  the  courts  have 
passed  directly  upon  a  condition  in  a  deed 
Imposing  a  restraint  on  alienation  such  as 
that  now  before  us.  Those  two  cases  are 
Queensborough  Land  Go.  v.  Cazeaux,  supra, 
and  Koehler  v.  Rowland,  275  Mo.  673,  206 
S.  W.  217.  In  each  of  these  cases  it  was 
held  that  a  condition  in  a  deed  providing 
tar  forfeiture  in  case  the  premises  should 
be  sold  or  leased  to  a  negro  is  not  an  unlaw- 
ful restraint  upon  the  power  of  alienation. 
As  we  are  constrained  to  disagree  with  each 
of  these  cases,  a  somewhat  more  elaborate 
presentation  of  the  reasons  for  our  'zonclu- 
sion  is  demanded  than  twdinarily  would 
suffice. 

Bver  since  the  statute  quia  emptores,  the 
tying  up  of  real  property  has  been  regarded 
as  an  evil.  Prior  to  that  statute,  restraints 
upon  alienation  of  lands  held  in  fee  shnple 
were  practically  an  inseparable  part  of  the 
ancient  feudal  system.  All  land  in  the  king- 
dom was  holden  mediately  or  immediately 
of  the  king,  styled  the  lord  paramount;  and 
the  great  lords,  holding  immediately  under 
the  king,  when  they  granted  portions  of 
their  lands  to  others,  were  still  tenants  with 
respect  to  the  king,  and  were  called  mesne, 
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or  middle,  lords.  The  lord  had  an  Interest 
In  having  a  brave  and  loyal  tenant,  capable 
of  rendering  military  service;  and,  on  the 
other  hand,  the  tenant  was  interested  In 
living  nnder  the  military  chief  of  his  own 
dioice  and  adoption.  The  result  was  that 
certain  reciprocal  rights  and  incidents  sprung 
out  of  these  feudal  tenures,  among  which 
were  fealty  and  escheat.  The  tenant  owed 
fealty  to  his  lord;  escheat  was  the  reversion 
of  the  estate  on  a  grant  in  fee  simple  upon 
a  failure  of  hdrs  of  the  owner.  These  grants 
by  the  mesne  lords  were  called  subinfeuda- 
tions. The  grantee,  owing  fealty  to  his  lord 
and  grantor,  could  not  alienate  his  land  with- 
out the  license  or  consent  of  his  lord,  who  was 
the  owner  of  the  reversionary  interest  contin- 
gent upon  the  death  of  the  grantee  without 
heirs.  All  this  was  changed  in  the  veign  of 
Edward  I  by  the  statute  quia  emptores, 
which  provided: 

"That  from  henceforth  it  shall  be  lawful  for 
any  freeman  to  scU  at  his  own  pleasure  his  lands 
and  tenements,  or  part  of  them,  so  that  the 
feoffee  shall  hold  the  same  lands  and  tenements 
of  the  chief  lord  of  the  same  fee,  by  shch  serv- 
ice and  customs  as  the  feoffor  held  before." 

By  declaring  that  every  freeman  might  sell 
his  lands  at  his  own  pleasure,  parliament,  by 
one  stroke  of  the  pen,  broke  down  the  last 
remnant  of  the  feudal  restrictions  upon 
alienation  that  formerly  had  prevented  the 
tenant  from  selling  his  land  without  the 
license  of  his  grantor  and  feudal  lord.  By 
changing  the  tenure  from  the  immediate' 
to  the  paramount  lord,  the  king,  the  statute 
took  away  the  reversion  from  the  imme- 
diate lord,  and  thus  deprived  him  of  the 
power  of  imposing  any  restraint,  by  contract 
or  condition,  expressed  in  the  deed  of  con- 
veyance. 

Whether  the  statute  quia  emptoree  ever 
became  effectual  in  any  of  the  United  States 
by  express  or  implied  adoption,  or  as  a  part 
of  the  common  law,  we  need  not  stop  to  in- 
quire, since  it  is  clear  that  with  us  no  such 
statfute  is  needed,  as  here  all  lands  are  held 
in  allodium,  and  with  us  no  such  right  of  es- 
cheat or  possibility  of  reverter  ever  existed  in 
the  party  conveying  the  estate.  Here  all  sov- 
ereignty Is  in  the  state,  and  escheat,  can  only 
accrue  to  the  state  as  the  sovereign.  Thfere- 
fore,  the  question  of  the  right  to  Impose  con- 
ditions or  restrictions  upon  alienation  stands 
upon  common-law  reasons,  as  it  has  stood  in 
England  since  the  statute  quia  emptores.  See 
the  able  and  elaborate  opinion  of  Mr.  Chief 
Justice  Ruggles  in  De  Peyster  v.  Michael,  6 
N.  Y.  46T,  57  Am.  Dec.  470,  for  a  complete 
commentary  upon  this  topic. 

Ever  since  the  statute  quia  emptores,  the 
tying  up  of  real  property  has  been  regarded 
as  an  evil  that  is  incompatible  with  the  free 
and  liberal  circulation  of  property  as  one  of 
the  inherent  rights  of  a  free  people.  In 
order  to  prevent  this  evil,  two  doctrines  were 


established:  One,  that  all  interests  should 
be  alienable;  the  other,  that  all  interests 
must  arise  within  certain  limitations  of  tima 
The  latter  doctrine  is  known  as  the  rule 
against  perpetuities.  It  is  the  first  doctrine 
with  which  we  are  concerned. 

The  rule  that  conditions  restraining  alien- 
ation, when  repugnant  to  the  estate  con- 
veyed, are  void,  is  founded  on  the  postulate 
that  the  conveyance  of  a  fee  is  a  conveyance 
of  the  whole  estate,  that  the  right  of  alien- 
ation is  an  inherent  and  inseparable  quality 
of  an  estate  in^  fee  simple,  and  that,  there- 
fore, a  condition  against  alienation  is  re- 
pugnant to,  and  inconsistent  with  the  es- 
tate conveyed.  To  transfer  a  fee,  and  at 
the  same  time  restrain  the  free  alienation  of 
it,  is  to  say  that  a  party  can  grant,  and  not 
grant,  in  the  same  breath.  But  the  rule  U 
not  founded  exclusively  on  this  principle  of 
natural  law.  It  rests  also  on  grounds  of 
clear  public  policy  and  convenience  in  facil- 
itating the  exchange  of  property,  In  almpli- 
l^ing  its  ownership,  and  in  freeing  It  from 
embarrassments  which  are  injurious,  not 
only  to  the  possessor,  but  to  the  public  rt 
large. 

In  the  deed  in  question  here,  the  restraint 
upon  alienation  is  not  absolute,  either  as 
to  persons  or  time.  As  to  persons,  it  la 
partial;  as  to  time,  it  is  temporary.  The 
restraint,  as  to  persons,  is  limited  to  three 
classes,  namely,  persons  of  African,  Chinese, 
and  Japanese  descent.  As  to  time  or  dura- 
tion, the  restraint  Is  limited  to  a  little  over 
14  years,  or  until  January  1,  1925. 

The  decisions  respecting  the  validity  of 
a  restraint  that  is  only  partial  as  to  per- 
sons or  temporary  as  to  time,  are  in  a  state 
of  conflict  and  hopeless  confusion.  Some, 
particularly  the  Kentucky  cases,  which  ad- 
mittedly are  against  the  weight  of  authority 
(Bonnell  v.  McLaughlin,  173  Cal.  216,  158 
Pac.  590),  bold  that  if  the  restraint  be  total 
as  to  persons,  but  only  temporary  as  to  the 
time  of  its  duration,  and  the  time  is  not  un- 
reasonable, the  condition  is  valid  (Lawson 
V.  Llghtfoot,  84  8.  W.  739,  27  Ky.  Law  Rep. 
217).  Others  hold  that  if  the  restraint  be 
total  as  to  persons,  but  temporary  aa  to 
time,  the  condition  is  utterly  void,  no  matter 
how  short  the  time  ma^  be.  Mandlebanm 
V.  McDonnell,  29  Mich.  78,  18  Am.  Rep.  61; 
Latimer  v.  Waddell,  119  N.  C.  370,  26  S.  B. 
122,  3  L.  R  A.  (N.  8.)  668,  and  note;  O'Con- 
nor V.  Tlietford  (Tex.  Civ.  App.)  174  8.  W. 
680.  And  there  are  other  cases  that  hold 
that  if  the  restraint  be  partial  as  to  persona, 
and  the  restricted  class  is  so  large  that  the 
restraint  is  unreasonable,  the  condition  is 
void.  Manierre  v.  Welling,  32  K.  I.  104,  78 
Atl.  607,  Ann.  Cas.  1912C,  1311.  Still  others 
hold,  or  seem  to  hold,  that  any  restraint 
whatever  as  to  persons,  however  partial.  Is 
void.  Barnard's  Lessee  v.  Bailey,  2  Har. 
(Del.)  56;  Williams  v.  Jones,  2  Swan  (Tenn.) 
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620.    Se«,  also,  Bradford  x.  Leake,  124  Tenn. 
812,  137  S.  W.  96,  Ann.  Cas.  1912D,  1140. 

We  think  that,  on  principle,  any  restraint 
on  alienation,  either  as  to  persons  or  time, 
Is  Invalid;  and  while  there  Is  no  case  In 
this  state  directly  In  point— or  at  least 
none  to  which  our  attention  has  been  called 
— ^tbere ,  Is  one  case  In  which  the  Supreme 
Court  says  though  by  way  of  dictum,  tliat 
any  restraint  whatever  is  void.  Murray  v. 
Green,  64  Chi.  867,  868.  28  Pac.  118. 
In  all,  or  almost  all,  of  the  cases  In  which 
it  is  held  that  a  condition  restraining  alien- 
ation for  any  time,  however  short,  is  void, 
the  restraint  was  total  as  to  persons,  though 
but  partial  or  temporary  as  to  time.  We 
think,  however,  that  tbe  reasoning  whereby 
those  courts  reach  the  conclusion  that  a  con- 
dition is  void  that  imposes  a  total  restraint 
opon  the  power  of  alienation  for  any  time, 
however  short,  applies  with  equal  force  to 
a  condition  that  imposes  a  restraint  that  Is 
hot  partial  as  to  the  persons  or  classes  of 
persons  to  whom  the  title  may  not  be  con- 
veyed, and  that  the  reasoning  in  those  cases 
leads  logically  and  inevitably  to  the  conclu- 
sion that  any  restraint  whatever  on  alien- 
ation, either  as  to  persons  or  time,  is  void. 
In  O'Connor  v.  Tbetford,  siq;>ra,  the  Texas 
Court  of  Civil  Appeals,  speaking  of  the  gen- 
«rally  accepted  doctrine  that  the  suspension 
of  the  power  of  alienation  for  any  time,  how- 
ever short,  is  void,  says  that  it  "is  the  more 
logical  and  presents  no  diflBculties  such  as 
wUl  be  encountered  in  determining  wliat 
is  a  reasonable  time."  In  Mandlebaum  v. 
McDonnell,  supra,  the  court,  speaking  of 
the  same  rule,  propounds  these  pertinent 
questions: 

"Who  can  say  'whether  the  time  Is  reasonable, 
until  the  question  has  been  settled  In  the  court 
of  last  resort,  and  upon  what  standard  of  cer- 
tainty can  the  court  decide  it?  Or,  depending, 
as  it  must,  upon  all  the  pecoliar  facts  and  <ar- 
cumstances  of  each  particular  case,  is  the  ques- 
tion to  be  submitted  to  a  jury?" 

These  questions  are  equally  pertinent 
when  propounded  with  respect  to  a  re- 
straint on  alienation  that  is  partial  as  to 
persons.  There  are  two  £}ngllsh  cases — ^Doe 
V.  Pearson,  6  East,  173,  and  In  re  Macleay, 
L.  R.  20  Eq.  1S6 — that  lend  some  suj^ort 
to  the  doctrine  that,  if  the  restraint  on 
alienation  be  not  total  as  to  persons,  the  con- 
dition is  valid.  The  authoritative  force  of 
those  cases,  however,  was  considerably 
stwken  by  the  decision  in  the  later  case  of 
Atwater  v.  Atwater,  18  Beav.  330.  For 
an  elaborate  and  learned  discussion  of  the 
question,  see  Hanlerre  v.  Welling,  supra, 
where,  however,  the  restraint  was  so  general 
and  so  nearly  absolute  in  character  as  to 
amount  to  practically  a  total  inhibition  on 
the  power  of  alienation. 

If,  as  is  held  by  the  majority  of  the  cases 
supported  by  principle  and  reason,  a  cou- 
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dltion  is  void  that  imposes  a  total  restraint 
on  the  power  of  alienation  for  any  time, 
however  short,  then  why  should  not  a  con- 
dition be  void  that  imposes  any  inhibition 
on  alienation  to  persons,  however  few,  or  to 
classes  of  persons,  however  limited  the  classes 
may  be?  Upon  what  principle  can  a  re- 
straint partial  as  to  persons  and  a  restraint 
partial  as  to  time  be  put  upon  different 
bases?  In  one  case,  as  in  the  other,  the 
rule  that  any  limitation,  however  partial, 
voids  the  condition,  is  the  more  logical,  and 
presents  no  difficulties  such  as  necessarily 
must  be  encountered  in  determining  whether 
the  restriction  be  reasonable  or  otherwise. 
The  right  of  alienation  is  an  inherent  and 
Inseparable  quality  of  an  estate  in  fee  sim- 
ple. Potter  V.  Couch,  141  U.  S.  315,  11  Sup. 
Ct  1005,  35  L.  Ed.  721.  Therefore  any  and 
all  restraints  on  alienation  necessarily  must 
tend  to  deprive  the  granted  estate  of  an  in- 
cident inseparably  inherent  in  it,  and  neces- 
sarily must  be  repugnant  to  and  inconsist- 
ent with  the  grant,  and,  as  such,  void. 

"The  general  rule  is  that  where  a  devise  is 
made  in  fee,  cither  of  a  legal  or  an  equitable 
Interest,  all  limitations  tending  to  deprive  the 
estate  of  any  of  the  incidents  appertaining  to 
the  interest  created  are  held  to  be  repugnant 
to  the  devise,  and  void.  To  transfer  a  fee,  and> 
at  the  same  time  to  restrict  the  free  alienation 
of  it,  is  to  say  that  a  party  can  give  and  not 
give,  in  the  same  breath."  Johnson  v.  Preston, 
226  111.  447,  80  N.  E.  1001,  10  L.  R.  A.  (N. 
S.)  564. 

If  the  continuation  of  the  estate  in  the 
grantee  may  be  made  to  depend  upon  bis 
not  selling  or  leasing  to  persons  of  African, 
Chinese,  or  Japanese  descent,  it  may  be 
made  to  depend  upon  his  not  selling  or 
leasing  to  persons  of  Caucasian  descent,  or 
to  any  but  albinos  from  the  heart  of  Africa, 
or  blond  Eskimos.  It  is  impossible,  on  any 
known  principle,  to  say  that  a  condition  not 
to  sell  to  any  of  a  very  large  class  of  per- 
sons, such  as  those  embraced  within  the 
category  of  descendants  from  African, 
Chinese,  or  Japanese  ancestors,  shall  not  be 
deemed  an  unreasonable  restraint  upon  alien- 
ation, but  that  the  proscribed  class  may 
be  so  enlarged  that  finally  the  restriction 
becomes  unreasonable  and  void.  Where 
shall  the  dividing  line  be  placed?  What 
omniscience  shall  tell  us  when  the  restraint 
passes  from  reasonableness  to  unreasonable- 
ness? Who  can  know  whether  be  has  title 
to  the  land  ^tll  the  question  of  reasonable- 
ness has  been  passed  upon  by  the  court  of 
last  resort?  No  matter  how  large  or  how 
partial  and  infinitesimal  the  restraint  may 
be,  the  principles  of  natural  right,  the  rea- 
sons of  public  policy,  and  that  principle  of 
the  common  law  which  forbids  restraints 
upon  the  disposition  of  one's  own  property, 
are  as  effectually  overthrown  by  the  one  as 
by  the  other.  The  difference  is  of  degree, 
not  principle. 
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Though  there  is  no  case  In  this  state,  to 
which  our  attention  has  been  called,  that 
is  directly  in  point,  we  think  the  reasoning 
of  the  California  cases  leads  necessarily  to 
the  conclusion  that  a  condition  against 
alienation,  such  as  we  have  presented  to  us 
in  this  case,  is  ^void.  See  Murray  t.  Green, 
supra,  Maynard  t.  Polbemus,  74  Cal.  141, 
•15  Pac.  451,  Prey  v.  Stanley,  110  Cal.  423, 
42  Pac.  908,  and  Bonnell  v.  McLaughlin, 
supra.  In  Murray  v.  Green  the  court  ex- 
pressly declares  against  the  doctrine  that 
any  partial  restraint  on  alienation  may  be 
valid,  saying: 

"But  it  is  claimed  that,  while  a  general  re- 
straint upon  alienation  is  bad,  a  partial  re- 
straint is  valid.  But  is  it  not  obvious  that  in 
case  of  a  grant  in  fee  simple,  where  there  is 
no  possibility  of  reverter,  any  restraint  what- 
ever on  the  power  of  alienation  would  be  repug- 
nant to  the  interest  created  by  the  grant?  In 
commentiug  upon  the  clause  in  which  Littleton 
says,  'But  if  the  condition  be  such  that  the 
feoffee  shall  not  alien  to  such  a  one,  naming  his 
name,  or  to  any  of  his  heirs,  or  of  the  issue  of 
such  a  one,  etc.,  or  the  liice,  which  conditions 
do  not  take  away  all  power  of  alienation  from 
the  feoffee,  etc.,  there  such  condition  is  good,' 
Chancellor  Kent  says:  'But  this  falls  within  the 
general  principle,  and  it  may  be  very  questiona- 
ble whether  such  a  condition  would  be  good  at 
this  day."    4  Kent's  Com.  131." 

The  counsel  who  has  appeared  as  amicus 
curiK  has  filed  a  brief  in  support  of  the  va- 
lidity of  the  condition  against  selling  to  per- 
sons of  African  descent,  and  has  cited, 
among  other  cases,  Cowell  v.  Colorado 
Springs  Co.,  100  U.  S.  55,  25  L.  Ed.  547.  In 
that  case  it  was  held  that  a  condition  in  a 
deed  that  intoxicating  liquors  shall  not  be 
manufactured  or  sold  on  the  granted,  prem- 
ises, and  that  if  the  condition  be  broken 
the  title  shall  revert  to  the  grantor,  is  not 
repugnant  to  the  estate  granted,  and  the 
condition  is  not  invalid.  There  the  con- 
dition in  the  deed  made  no  attempt  directly 
to  restrict  the  power  of  alienation,  but  only 
placed  a  restriction  upon  use  of  the  premises, 
not  upon  alienation.  There  is  a  clear  dis- 
tinction between  a  restriction  on  use  of  the 
premises  by  the  grantee  in  a  deed  conveying 
the  fee,  imposed  by  a  condition  or  covenant 
whereby  reasonable  building  restrictions  are 
created,  and  a  direct  restraint  on  alienation. 
It  is  true  a  restriction  upon  use  may  narrow 
the  circle  of  possible  purchasers.  Whether 
It  does  or  not  is,  in  most  cases,  largely  a 
matter  of  speculation.  Certain  it  is  that  a 
restriction  upon  use  only  is  not  within  the 
letter  or  spirit  of  section  711  of  the  Civil 
Code,  or  of  the  common-law  doctrine  of 
which  that  section  is  a  codification. 

"Bcstrictions  against  particular  use  of  partic- 
ular parcels  of  land  do  not  restrict  the  aliena- 
tion, for  the  owner  of  the  fee  can  convey  it  at 
his  pleasure ;  and  they  do  not  tend  to  perpetu- 
ity, for  the  person  who  is  entitled  to  the  rights 


or  privileges  created  or  secured  by  the  restric- 
tions can  at  any  time  release  them."    8  R.  C.  L. 

p.  iiie. 

Counsel  for  appellant  relies  confidently  up- 
on the  case  of  Firth  v.  Marovich,  160  GaL 
257,  116  Pac.  729,  Ann.  Cas.  1912D,  1190. 
That  was  a  case  involving  the  breach  of  a 
building  restriction  affecting  the  use  of  tbe 
land  by  the  grantee  and  his  assignees. 
Speaking  of  this  restriction,  the  court  said: 

"  •  •  •  It  is  not  repugnant  to  the  granting 
clause,  nor  does  it  come  within  the  terms  of  the 
Code  sections  prohibiting  or  limiting  restraints 
on  alienation ;"  also:  "The  power  of  alienation 
is  not  restrained." 

There  can  be  no  doubt  that  "the  power  of 
alienation  is  not  restrained"  by  a  restricticw 
upon  use.  It  doubtless  Is  true  that  a  re* 
straint  upon  use  is  inconsistent  with  owner- 
ship in  fee  simple  absolute.  And  it  is  prob- 
able that  one  of  the  reasons  that  gave  rise 
to  the  rule  now  embodied  in  section  711  of 
tbe  Civil  Code,  namely,  that  the  grantor 
cannot  both  give  and  not  give — cannot  grant 
the  fee  and  still  retain  an  essential  incident 
to  title  in  fee — is  as  applicable  to  a  restric- 
tion upon  use  as  to  a  reatraint  on  altenatlon. 
But,  even  so,  there  is  another  reason  that 
lies  back  of  the  rule  respecting  restraint  on 
alienation  that  is  not  applicable  to  reason- 
able restraints  upon  use,  and  that  is  that, 
ever  since  the  statute  quia  emptoree,  courts 
and  Legislatures,  in  the  interest  of  the  public, 
have  sought  to  strike  the  old  feudal  fetters 
from  the  power  of  alienation.  The  rule  of 
tbe  common  law  against  restraints  on  aliena- 
tion is  based  on  considerations  of  great  pub- 
lic convenience  and  policy  as  much  as  up<Mi 
the  natural  law  that  a  man  cannot  both  give 
and  not  give.  The  only  safe  rule  is  to  bold 
that  a  condition  that  restrains  the  power  of 
alienation  to  any  extent  whatever,  either  as 
to  persons  or  time,  is  inconsistent  with  the 
estate  granted,  as,  indeed,  It  necessarily 
must  be  if  the  estate  granted  be  title  in  fee 
simple  absolute,  and  if,  as  all  must  admit, 
the  power  of  alienation  is  an  inseparable 
incident  to,  and  a  necessary  concommitant 
of,  ownership.    Chancellor  Kent  says: 

"It  [a  fee  simple]  is  an  estate  of  perpetuity, 
and  confers  an  unlimited  power  of  alienation, 
and  no  person  is  capable  of  having  a  greater 
estate  or  interest  in  land.  Every  restraint  upon 
alienation  is  inconsistent  with  the  nature  of  a 
fee  simple;  and  if  a  partial  restraint  be  an- 
nexed to  a  fee,  as  a  condition  not  to  alien  for 
a  limited  time,  or  not  to  a  particular  perron, 
it  ceases  to  be  a  fee  simple,  and  becomes  a  fee 
subject  to  a  condition."  Kent's  Com.  voL  4,  p. 
5.    (The  italics  are  ours.) 

We  cannot  resist  the  conclusion  that,  by 
the  positive,  unqualified,  and  uncompromis- 
ing language  of  section  711  of  our  Code,  the 
Legislature  intended  that  the  rule  In  this 
state  should  be  the  definite  and  unequivocal 
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rule  so  empbatically  Btated  by  Chancellor 
Koit  It  Is  the  more  logical  rule,  and  pre- 
sents no  difficulties  such  as  must  be  encoun- 
tered In  determining  when  a  restraint  on 
alienation,  partial  as  to  the  persons,  passes 
out  of  the  wide,  undiarted,  crepuscular  region 
that  lies  between  unquestionable  reasonable- 
ness and  unreasonableness. 

Notwithstanding  the  obvious  distinction 
between  a  restriction  upon  use,  as  in  the 
case  of  a  building  restriction,  for  example, 
and  a  direct  restraint  upon  the  power  of 
alienation,  as  in  the  present  case,  we  find 
3fr.  Justice  Field,  in  Cowell  v.  Colorado 
Springs  Co.,  supra,  after  saying  that  "the 
owner  of  property  has  a  right  to  dispose  of 
It  with  a  limited  restriction  on  its  use,"  giv- 
ing expression  to  this  dictum: 

"Repugnant  conditiaiB  are  those  which  tend 
to  the  utter  subversion  of  the  estate,  such  as 
prohibit  entirely  the  alienation  or  use  of  the 
property.  Conditions  which  prohibit  its  aliena- 
tion to  particular  persons  or  for  a  limited  peri- 
od, or  its  subjection  to  particolar  uses,  are  not 
subversive  of  the  etitate ;  they  do  not  destroy  or 
limit  its  alienable  or  inheritable  character." 

What  Mr.  Justice  Field  said,  to  the  effect 
that  restraints  upon  use  do  not  tend  to  the 
subversion  of  the  estate  granted,  was  per- 
tinent to  the  facts  of  that  case  and  a  cor- 
rect statement  of  the  law.  What  that  learn- 
ed jurist  said  about  restraint  upon  aliena- 
tion was  dictum,  pure  and  simple,  and  not 
In  accord  with  the  weight  of  authority  nor 
the  better-reasoned  cases.  I^at  that  part 
of  tl»e  excerpt  from  the  opinion  of  Mr.  Justice 
Field  wherein  he  animadverts  on  restraints 
npon  alienation  is  dictum  the  federal  Su- 
preme Court  itself  has  declared  in  the  sub- 
sequent case  of  Potter  v.  Couch,  supra. 

Turning,  now,  to  the  two  cases  that  are 
the  most  nearly  identical  with  the  facts  of 
this  case — Queensborough  Land  Co.  v.  Oa- 
f  zeaux,  supra,  and  Koehlerv.  Rowland,  supra: 
Each  of  these  cases  supports-appellant's  posi- 
tion. With  neither  of  them,  however,  do  we 
agree.  The  Louisiana  case  was  decided  In 
accordance  with  the  principles  of  the  dvil 
law,  and  can  throw  but  little,  if  any,  light 
upon  the  construction  of  our  Code  provision, 
based,  as  it  is,  on  the  common  law  of  Eng- 
land— a  body  of  law  that,  iever  since  the  stat- 
ute quia  emptores,  has  more  and  more  treat- 
ed land  as  an  article  of  sale  and  traffic,  as 
mndi  so  as  personal  property.  In  the 
Missouri  case,  the  court,  in  one  brief  para- 
graph, disposes  of  this  difficult  question  out 
of  hand,  citing  but  one  case,  Cowell  v.  Colo- 
rado Springs  Co.,  supra,  to  sustain  Its  state- 
ment that — 

"It  is  entirely  within  the  right  and  power  of 
the  grantor  to  impose  a  condition  or  restraint 
npon  the  power  of  alienation  in  certain  cases 
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to  certain  persons,  or  for  a  certain  time,  or  for 
certain  purposes." 

In  short,  the  Missouri  court's  decision  ia 
based  upon  a  dictum  of  Mr.  Justice  Field — a 
dictum  by  one  of  the  country's  most  learned 
Jurists,  It  is  true,  but  a  dictum,  nevertheless, 
which,  in  so  far  as  it  refers  to  a  time  limita- 
tion upon  alienation,  is  contrary  to  all  the 
best-reasoned  cases,  such  as  Mandlebaum 
V.  McDonnell,  supra,  and,  in  so  far  as  it 
refers  to  restraints  that  are  partial  as  to 
persons  or  classes  of  persons,  is,  we  believe, 
contrary  to  logic  and  cmitrary  to  the  clear 
implication  of  the  Supreme  Court  of  this 
state  in  Murray  v.  Oreen,  supra,  that  any 
restraint  whatever  upon  the  i>ower  of  aliena- 
tion, however  jmrtial  or  temporary,  or  of 
whatever  character,  is  violative  of  section 
7H  of  our  Civil  Code,  and,  furthermore,  it 
is  dictum  that  is  pregnant  with  uncertain- 
ties that  necessarily  would  produce  the 
greatest  inconvenience  in  the  world  of  trade 
and  commerce,  for  no  one  could  say  whether 
any  particular  restriction  was  reasonable 
until  the  question  had  been  litigated  to  the 
court  of  last  resort,  and  no  Judge  could  know 
what  standard  of  certainty  shotild  be  employ- 
ed to  determine  the  question. 

For  these  reasons,  we  hold  that  the  condi- 
tion against  alienation  In  the  grant  from 
appellant  to  respondent's  preidecessor,  Pau- 
line Kasanofska,  is  a  condition  repugnant  to 
the  fee-simple  estate  created  by  the  granting 
clause  of  the  deed,  and  is  void. 

[3]  We  have  treated  the  clause  against 
leasing  or  selling  to  persons  of  African  de- 
scent as  a  condition  subsequent  Whether  It 
be  regarded  as  a  condition  subsequent  or  as 
a  limitation  over — a  limitation  conditioned 
upon  the  lease  or  sale  of  the  premises  to  per- 
sons of  the  proscribed  class — or  as  a  cove- 
nant running  with  the. land,  as  the  deed  It- 
self declares  it  to  be,  the  result  must  be  the 
same.  If  it  is  a  condition.  It  Is  void  for  the 
reasons  already  givrai.  If  it  is  a  conditional 
limitation,  It  is  equally  within  the  condem- 
nation of  the  common  law  and  Code,  {  711. 
Potter  V.  Couch,  supra;  Diamond  v.  Rotan, 
58  Tex.  Civ.  App.  263,  124  S.  W.  196;  O'Con- 
nor V.  Thetford,  supra.  If  the  language  of 
the  deed  be  construed  as  creating  a  cove- 
nant, it  is  equally  void,  for  the  rule  respect- 
ing restraints  on  alienation  does  not  depend 
upon  the  mere  form  whereby  the  restraint 
Is  Imposed. 

"It  avoids,  as  well,  covenants  of  the  grantee 
against  alienation  as  conditions  of  like  nature 
imposed  by  the  grantor."  Prey  v.  Stanley,  su- 
pra. 

Judgment  affirmed. 

We  concur:  SLOANS,  J.;  THOMAS,  J. 
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DUNCAN  LtTMBER  CO.  v.  WILLAPA  LUM- 
BER CO. 

(Supreme  Court  of  Oregon.    Sept  9,  1919.) 

1.  PusADiNa  «=>93(1)  —  Inconsistent  De- 
fenses—Joining Pleas  in  Abatement  and 
TO  Merits— Effect. 

L.  O.  L.  {  74,  as  amended  by  Laws  1911,  c. 
99,  providing  defendant  may  set  forth  by  an- 
swer as  many  counterclaims  as  he  has,  includ- 
ing pleas  in  abatement,  does  not  change  the  rnle 
that  defenses  must  be  consistent,  and  that, 
where  answer  first  denies  a  thing  and  then  ad- 
mits it,  the  latter  controls;  so  a  plea  in  abate- 
ment, on  the  ground  that  jurisdiction  of  the 
person  had  not  been  acquired,  is  overcome  by 
a  plea  to  the  merits,  in  effect  an  allegation  of 
general  voluntary  appearance. 

2.  Ooubtb  «=»17,  37(1)— "Jdbibdiction  of  the 

SuBJBCT-MATTltB"— How    CONFEBBED. 

"Jurisdiction  of  the  subject-matter"  means 
authority  of  the  court  to  hear  and  determine 
the  kind  of  case  presented,  -is  conferred  by  law, 
and  lack  of  it,  under  Ia  O.  Ia  $  72, -cannot  be 
waived. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion of  the  Snbject-Matter.] 

8.  CouBTs  «=»11— Jueisdiction  of  Pebson— 
How  Confebbed. 
Jurisdiction  of  a  person  sui  juris  depends 
either  on  proper  service  of  summons  on  him  or 
on  voluntary  appearance. 

4.  Afpeabance  «=>10— General  Affeabance 
Atteb  Special  Appxabance. 
Though  defendant's  appearance  be  a  special 
one,  limited  to  a  particular  purpose,  yet  if  he 
appears  and  offers  contest  on  the  merits  of  the 
complaint,  it  is  a  general  appearance,  giving  ju- 
risdiction of  the  person  as  to  all  matters  in 
controversy. 

Department  1. 
'  Appeal    from   Circnit   Court,    Multnomah 
County;  C.  U.  Gantenbein,  Judge. 

0»  rehearing.     Denied. 

For  former  opinion,  see  182  Pac.  172. 

Welsh  &  Welsh,  of  Raymond,  Wash.,  and 

Angell  &  Fisher,  of  Portland,  for  appellant, 

J.  G.  Arnold,  of  Portland,  for  respondent 

BURNETT,  J.  By  its  petition  for  a  rehear- 
ing the  defendant  urges  that  this  court  was 
wrong  In  the  conclusion  that,  having  an- 
swered to  the  merits  of  the  controversy  be- 
tween the  patties  and  gone  to  trial  on  the 
issues  so  raised,  after  having  heen  defeated 
on  the  trial  of  its  plea  In  abatement,  the  lat- 
ter defense  was  waived.  Section  74,  L.  O. 
L.,  as  amended  by  chapter  99,  Laws  1911, 
and  as  finally  changed  by  chapter  8,  Laws 
1915,  reads  thus: 

"The  counterclaim  mentioned  in  section  73 
must  be  one  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whom  a  several 


judgment  might  be  had  in  the  action,  and  aris- 
ing out  of  one  of  the  following  causes  of  action: 

"(1)  A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint, 
as  the  foundation  of  the  plaintiff's  claim. 

"(2)  In  an  action  arising  on  contract  any 
other  cause  of  action  arising  also  on  contract, 
and  existing  at  the  commencement  of  the  action. 

"The  defendant  may  set  forth  by  answer  as 
many  counterclaims  as  he  may  have,  includ&iK 
pleas  in  abatement  Such  defenses  shall  each 
be  separately  stated  and  shall  refer  to  the  caus- 
es of  action  which  they  are  intended  to  answer, 
in  such  manner  that  they  may  be  intelligently 
distinguished:  Provided,  that  the  defendant 
shall  not  be  required  to  admit  in  his  answer  any 
liability  or  indebtedness  to  the  plaintiff  in  order 
to  be  permitted  to  plead  a  counterclaim." 

The  defendant  relies  upon  the  cUose: 

"The  defendant  may  set  forth  by  answer  as 
many  counterdaims  as  he  may  have,  including 
pleas  in  abatement" 

It  maintains  that  this  Is  a  warrant  for 
Joining  in  one  answer  all  manner  of  pleas 
and  defenses,  and  concludes  that  In  no  case 
can  waiver  of  any  plea  be  predicated  on  such 
Joinder. 

[1]  Conceding  that  the  Legislature  made  a 
new  rule  of  pleading  as  to  the  matters  that 
may  be  set  forth  In  an  answer,  It  did  not 
undertake  to  construe  the  legal  efCect  of  what 
any  defendant  should  put  into  that  pleading. 
The  statute  does  not  dispense  with  the  com- 
mon-sense rule  that  the  different  defenses 
must  not  be  Inconsistent  with  each  other, 
and  particularly  that  where  a  defendant  by 
his  aaswer  first  denies  a  thing,  and  then  fur- 
ther on  In  the  pleading  admits  the  same  thing, 
the  admission  will  control,  and  the  denial 
will  be  disregarded.  Veasey  v.  Humphreys, 
27  Or.  515,  41  Pac.  8;  MttxweU  v.  BoUes,  28 
Or.  1,  41  Pac.  661;  Brown  v.  Feldwert,  46 
Or.  363,  80  Pac.  414 ;  Dutro  v.  Ladd,  50  Or. 
120,  01  Pac.  459;  Johnson  v.  Sheridan  Lum- 
ber Co.,  51  Or.  35,  93  Pac.  470;  Peters  v. 
Queen  City  Insurance  Co.,  63  Or.  382,  126 
Pac.  1005. 

In  the  instant  case  the  efCect  of  the  defend- 
ant's pleading  is  for  it  to  say  In  one  breath, 
"The  court  has  not  acquired  Jurisdiction  of 
my  person,"  and  In  the  otiier  to  declare,  "The 
court  has  Jurisdiction  of  my  person,  seeing 
that  I  am  here  voluntarily  defending  on  the 
merits  of  the  case."  The  defendant  was 
either  In  court,  or  It  was  not  in  court  Both 
could  not  be  true  at  the  some  time,  and  the 
admission  to  be  drawn  as  a  legal  conclusion 
from  its  general  answer  that  It  is  in  court 
must  prevail  over  its  contention  in  the  plea 
In  abatement  that  It  is  not  In  court 

[2-4]  Jurisdiction  Is  of  the  person  and  of 
the  subject-matter.  The  latter  means  the 
authority  of  the  court  to  hear  and  determine 
the  kind  of  case  presented,  and  is  confer- 
red by  law.  Independent  of  the  act  or  consent 
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of  the  parties.  The  lack^of  this  element  of 
Jurisdiction  Is  never  waived,  but  may  be  urg- 
ed at  any  time  during  the  progress  of  the  liti- 
gation. L.  O.  L.  §  72,  and  authorities  cited 
In  note.  On  the  other  hand,  Jurisdiction  of 
a  person  sul  Juris  depends  either  upon  proper 
service  of  sammons  upon  him  or  upon  his 
voluntary  appearance  In  court.  Indeed,  his 
appearance  may  be  a  special  one,  limited  to 
a  particular  purpose;  but,  if  he  appear^  and 
offers  contest  on  the  merits  of  the  complaint, 
it  Is  uniyersally  held  to  be  a  general  appear- 
ance, giving  the  court  sanction  to  hear  and 
determine  all  the  matters  In  controversy, 
providing,  of  course,  that  the  court  has  au- 
thority In  law  over  the  kind  of  case  presented. 

In  substance,  plainly  stated,  the  defend- 
ant's position,  as  disclosed  by  its  pleading, 
is  that  it  is  in  coart  by  Its  own  consent,  but 
was  not  brought  in  by  service  of  summons. 
Being  in  court  generally  of  its  own  volition 
Is  an  admission  of  the  court's  Jurisdiction 
over  its  person,  which  must  prevail  over  its 
denial  of  Jurisdiction  embodied  in  its  plea 
Id  abatement. 

The  petition  for  rehearing  Is  denied 

McBRIDB,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 


SHAW  et  al.  v.  HUTTON  et  al.    (No.  10008.) 

(Supreme  Conrt  of  Oklahoma.     July  16,  1919. 
Rehearing  Denied  Sept  9,  1919.) 


(Syttabut  ly  tKe  Court.) 

1.  Join  DEB  of  Causes  ox  Action  —  Samx 
Tbanbaction.         , 

The  plaintiff  may  unite  several  causes  of 
action  in  the  same  petition,  where  they  all 
arise  out  of  the  same  transaction.  ' 

2.  Wbitten   Contract  —  Mkbobb  or  Pbiob 
Obax   Negotiations. 

The  ezecntion  of  a  contract  in  writing  su- 
persedes all  oral  negotiations  or  stipulations 
concerning  its  matter,  which  precede  or  ac- 
company the  execution  of  the  instrumnat. 

8.  Tbiai,  «=>170  —  Directed  Verdict  — Evi- 

DBNOE. 

Where  the  court  properly  excludes  the  ev- 
idence offered  by  defendant,  and  the  evidence 
offered  by  plaintiff  is  sufficient  to  entitle  him  to 
judgment,  it  is  not  error  to  direct  a  verdict 
In  favor  of  the  plaintiff. 

(Additional  Syllabut  by  Editorial  Btaff.) 

4.  Evidence  «=>429— Delivery. 

Parol  proof  is  always  admissible  to  show 
that  a  negotiable  instrument  was  not  in  fact 
delivered,  and  never  in  fact  took  effect. 


5.  Evidence   ®=»444(7)  —  Parol  Evidence  — 
Acceptance  of  Dbaft— Conditions. 

Where  defendants  accepted  a  draft,  and  it 
was  indorsed  "We  guarantee  payment,"  signed 
by  defendants,  the  unconditional  guaranty  was 
a  complete  contract,  and  parol  evidence  was  in- 
admissible to  vary  its  terms,  by  showing  that  it 
wai  in  fact  conditionaL 

6.  Evidence  <3=>397(1)  —  Parol  Evidence  — 
Wbitten  Contract. 

In  the  absence  of  accident  or  mistake  of 
fact,  parol  evidence  is  inadmissible  to  vary  .the 
terms  of  a  written  contract. 

Error  from  District  Court,  Tulsa  Couilty; 
Conn  Linn,  Judge. 

Suit  by  Henry  Button,  as  guardian  of  Rob- 
ert Hutton  and  others,  minors,  against  Thom- 
as R.  Shaw  and  another.  Judgment  for  the 
guardian,  and  defendants  bring  error.  Af- 
firmed. 

PhiUp  Kates,  of  Tulsa,  for  plaintiffs  in  er- 
ror. 

Geo.  T.  Brown,  of  Tulsa,  and  Fred  M.  Car- 
ter, of  Okmulgee,  for  defendants  in  error. 

OWEN,  O.  J.  This  suit  was  brought  by 
Henry  Hutton,  as  guardian  at  his  minor  Chil- 
dren, the  other  defendants  in  error,  to  collect 
the  purchase  price  of  oil  and  gas  leases  on 
lands  belonging  to  the  minors.  The  leases 
were  sold  through  the  probate  court  of  Ok- 
mulgee county,  a  draft  for  the  purchase  price 
was  drawn  on  plaintilfe  in  error,  at  their 
suggestion,  attached  to  the  leases,  and  trans- 
mitted to  a  bank  in  the  city  of  Tulsa.  This 
draft  was  indorsed,  "We  guarantee  pay- 
ment," signed  by  plaintiffs  in  error.  After 
presentation  and  demand  for  payment,  this 
action  was  brought  to  enforce  payment  of 
the  draft. 

In  defense  to  the  action  plaintiffs  in  error 
alleged:  (1)  Misjoinder  of  causes  of  action; 
(2)  that  the  draft  was  Indorsed  with  the  un- 
derstanding it  would  not  be  paid  unless  their 
attorney  approved  title  to  the  leases,  which 
he  refused  to  do.  From  a  Judgment  in  favor 
of  the  guardian,  plaintiffs  in  error  appeal. 

To  reverse  the  Judgment  it  is  urged  the 
court  erred  (I)  in  overruling  the  demurrer 
to  the  petition  on  the  ground  of  misjoinder  of 
causes  of  action;  (2)  in  refusing  to  permit 
defendants  to  prove  the  draft  was  indorsed 
with  the  undersrtandlng  it  was  to  be  paid  on 
approval  of  title  by  their  attorney;  (3)  in 
directing  a  verdict  for  plaintiff. 

[1]  Under  the  first  contention  it  is  urged 
that,  because  the  lenses  covered  four  separate 
tracts  of  land  belonging  to  the  minors,  there 
were  four  separate  causes  of  action,  which 
could  not  be  Joined.  The  sale  of  the  leases 
and  the  acceptance  and  Indorsement  of  the 
draft  was  one  transaction.  This  was  had 
with  the  guardian,  not  with  the  individual 
minors.    Section  4738,  fe.  L.  1910,  provides: 
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"The  plaintiS  may  unite  several  caa^ea  of  ac- 
tion in  the  same  i>etition,  •  »  •  where  they 
all  arise  out  of    *    *    *    the  same  transaction." 

[2,  4-t]  In  support  of  tbe  second  contention 
authorities  are  cited  which  support  the  rule 
that  parol  evidence  is  admissible  to  show  the 
conditional  delivery  of  negotiable  instru- 
ments. Proof  Is  always  admissible  to  show 
that  a  negotiable  Instrument  was  not,  in  fact, 
delivered,  and  never,  In  law,  took  effect.  The 
rule  has  no  application  to  the  facts  in  this 
case.  The  acceptance  of  the  draft  was  ad- 
mitted. The  unconditional  guaranty  of  pay- 
ment, signed  by  plaintiffs  in  error,  ccmstltut- 
ed  a  complete  contract,  and  parol  evidence 
was  not  admissible  to  vary  its  terms  by  show- 
ing that  it  was  in  fact  condltlonaL  Section 
942,  R.  L.  1910,  provides: 

"The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or  not, 
supersedes  all  the  oral  negotiations  or  stipula- 
tions concerning  its  matter,  which  preceded  or 
accompanied  the  execution  of  the  instrument." 

In  the  absence  of  accident,  fraud,  or  mis- 
take of  fact,  parol  evidence  is  not  admissible 
to  vary  the  terms  of  a  written  contract. 
Colonial  Jewelry  Co.  t.  Bridges,  43  Okl.  818, 
144  Pac.  577 ;  Huster  v.  Newkirk  Mcb.  &  Ice 
Co.,  42  Okl.  440,  141  Pac.  790,  L..  B.  A.  1915A, 
390. 

[3]  The  court  did  not  err  in  excluding  the 
evidence  in  support  of  the  defense  pleaded, 
and,  the  evidence  offered  by  plaintiff  being 
suflSdent  to  support  the  Judgment,  it  was  not 
error  to  direct  a  verdict  for  plaintiff. 

The  Judgment  of  the  trial  court  la  af- 
firmed. 

SHARP,  RAINET,  PITCHFOKD,  and 
HIGGINS,  JJ..  concur. 


ST.  LOUIS  &  S.  F.  RY.  CO.  v.  FRASER. 
(No.  6600.) 

(Supreme  Court  of  Oklahoma.    June  27,  1916. 
On  Rehearing,  Sept.  9,  1919.) 

(Byllabut  by  the  Court.) 

1.  Masteb  and  Sebvant    €=»284(1)  —  Fedeb- 
Ai.  Employers'  Liabilitt  and  Safety  Ap- 
pliance Acts— INJUBY  in  Interstate  Com- 
MEBCE— Question  fob  Juby. 
In  the  trial  of  a  cause  arising  under  the  fed- 
eral Employers'  Liability  and  Safety  Appliance 
Acts  (U.  S.  Comp.  St.  S§  8657-8665,  and  secUons 
8605-8615,  8617-8619,  8621-8623),  when  there 
is  testimony  raising  an  issue  of  fact  on  the  ques- 
tion as  to  whether  or  not  the  defendant  railway 
company  was  at  the  time  engaged  in  interHtate 
commerce  and  whrther  or  not  the  plaintiff  at 
the  time  of  the  injury  was  so  engaged  in  inter- 
state commerce,  it  becomes  a  question  to  be  sub- 
mitted to  the  jury  for  their  determination. 


2.  Masteb  and  Servant   4=3284(1)— Fedeb- 

AL   EKFLOYEBS'  LdABILITT  AND    SAFETY   AP- 
PLIANCE Acts— Injubt  in  Intebstati:  Com- 
uebcb— Question  fob  Juby. 
The  record  shows  that  there  was  sufficient 
testimony  tending  to  show  that  the  plaintiff,  as 
well  as  the  defendant,  at  the  time  of  the  injury, 
was  engaged  in  interstate  commerce,  to  author- 
ize the  submission  of  this  issue  for  the  determi- 
nation of  the  jury.    Held,  the  court  committed 
DO  error  in  overruling  the  motion  for  a  directed 
verdict 

3.  Masteb  and  Sebvant  «=:»291(1)— Fedeb- 
AL  Ehployebs'  Liability  and  Safety  Ap- 
PIXANOK  Acts— iNSTBucnoNS. 

Instructions  submitted  to  the  jury  by  the 
court  examined,  and  found  to  fairly  state  the 
law  as  applicable  to  the  facts;  hence  the  court 
committed  no  prejudicial  error  in  its  instruc- 
tions to  the  jury. 

4.  Tbial  <$s>26(K1)  —  GiVBN  Ihstbuctionb 
— RsQtiEBTED  Instruction. 

The  court  having  fairly  covered  the  issues 
involved  in  its  general  instructions  to  the  jury, 
held,  did  not  err  in  refusing  to  submit  to  the 
jury  special  requested  instructions  of  the  de- 
fendant. 

5.  JUBT     ®=>S2(4)— CONOUBBENCB  OF  PaBT  OF 

Jury— Action  IJndeb  Fkdebal  Euploykrs* 

Liability  Act. 
The  court  did  not  err  in  instructing  the  jury 
that  nine  or  more  of  their  number  concurring 
could  return  a  verdict ;  neither  did  the  court  err 
in  refusing  to  instruct  the  jury  that,  because 
the  cause  of  action  arose  under  the  federal  Em- 
ployers' liability  and  Safety  Appliance  Acts  (U. 

5.  Comp.  St.  Si  8657-8665,  and  sections  8605- 
8615,  8617-8619,  8621-8628),  that  it  would  re- 
quire a  concurrence  of  the  entire  panel  to  ren- 
der a  verdict. 

(Additional  Syllaiu*  ly  Editorial  Staff.) 

6.  Appeal  and  Ebbob   «=»930(1)— Tbuth  or 

Testimony— Assumption  on  Appeal. 
In  a  cause  arising  under  the  federal  Em- 
plo.vers'  Liability  and  Safpty  Appliance  Acts  (U. 
S.  Conikp.  St  f{  8657-8665,  and  sections  8605- 
8615,  8617-8619,  8621-8623),  based  on  negli- 
gence of  defendant's  employes  in  charge  of 
train,  plaintiff's  testimony,  after  a  verdict  in 
his  favor,  must  be  assumed  to  be  true. 

Commissioners'    Opinion,    Division    No.   6. , 
Error  from  District  Court,  Carter  County ; 
S.  n.  Russell,  Judge. 

Suit  by  Thomas  C.  Fraser  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfDrmed  on  rehearing. 

R.  A.  Klelnschmldt,  of  Oklahoma  City,  and 
E.  H.  Foster,  of  Muskogee,  for  plaintiff  in 
error. 

Johnson  &  McGllI  and  W.  F.  Bowman,  all 
of  Ardmore,  for  defendant  In  error. 

LINN,  C.  The  parties  will  be  designated 
as  they  were  on  the  docket  of  the  trial  court 
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[1,  2].  The  plaltatiff,  Tbomas  G.  Fraser,  in- 
Btltnted  salt  In  the  district  coart,  basing  bis 
cause  of  action  npon  tbe  federal  Employers' 
Lflabillty  and  Safety  Appliance  Acts  (U.  S. 
Gomp.  St.  M  6657-8065,  and  sectlcms  860S- 
8615,  8617-8619,  8621-8623),  clalmbig  damage 
as  tbe  result  of  an  accident  caused  by  tbe 
negligence  of  tbe  defendant  wbUe  engaged  as 
an  employ^  in  Interstate  commerce.  Tbe  ln< 
jury  occurred  wblle  swltcblng  cars  In  tbe 
town  of  Ft  Townsend,  on  tbe  line  of  road 
owned  and  operated  by  tbe  defendant  run- 
ning from  Ardmore,  Okl.,  to  Hope,  Ark.  Tba 
plaintlfTs  testimony  tended  to  abow  tbat,  aft- 
er they  bad  flnlsbed  swltcblng  tbe  cars  on 
tbe  bouse  trade,  be  went  to  the  main  track, 
were  a  portion  of  tbe  crew  were  trying  to 
make- a  coupling;  tbat  tbreeor  four  efforts 
were  made  to  couple  tbe  cars,  but  tbat  they 
were  unable  to  make  tbe  coupling;  tbat  he 
signaled  tbe  fireman,  and  tbe  train  was  pull- 
ed up ;  that  the  coupler  was  ab  old  coupler, 
and  raised  or  opened  with  a  lever;  tbat  be 
worked  tbe  lever  two  or  .three  times,  and  saw 
It  would  not  open;  tbat  be  and  tbe  conduc- 
tor and  another  brakeman  gave  tbe  signal  to 
the  fireman  to  back  up  and  stop,  and  it  was 
while  it  was  stopped  tbat  he  went  in  to  ad- 
Just  tbe  coupling ;  that  the  only  way  he 
knew  the  fireman  saw  Ills  signal  was  that  be 
answered  his  signal  by  stepping;  t^at  tbe 
coupler  was  an  old  one,  and  it  was  tbe  sec- 
ond time  he  bad  ever  seen  one  like  it.  That 
it  was  what  la  called  a  "side  puller" ;  that 
he  never  signaled  tbe  fireman  to  move  after 
he  had  signaled  him  to  stop.  He  then  turn- 
ed to  go  to  a  car  Just  west  of  him,  and  as  he 
turned  the  engineer  pulled  up  and  hit  him, 
knocked  blm  down,  and  be  fell  on  his  back 
and  was  injured ;  tbat  they  bad  some  cars  In 
the  train  for  Hope,  Ark ;  and  that  It  was  an 
interstate  train  they  were  mailing  up  at  the 
time  of  the  injury. 

There  was  but  little  controversy  as  to  the 
manner  in  which  the  plaintiff  was  injured. 
There  was  testimony  on  the  part  of  the  de- 
fendant tending  to  show  the  plaintiff  guilty 
of  contributory  negligence  and  violation  of 
some  of  the  rules  of  the  company,  and  tbat 
there  were  no  cars  in  the  train  the  destina- 
tion of  which  was  beyond  the  state  line. 
These  were  controverted  questions  of  fact 
and  were  submitted  to  the  Jury.  The  ques- 
tions raised  on  this  record  require  a  consid- 
eration of  assignments  of  error  6,  6,  and  8, 
which  present  for  consideration:  First,  er- 
rors asserted  in  overruling  the  defendant's 
motion  for  peretAptory  instruction;  second, 
in  retaining  Jurisdiction  of  the  cause,  since 
it  is  said  tbat  the  evidence  showed  tbat  tbe 
train  upon  which  plaintiff  was  working  was 
a  local  train,  and  was  not  engaged  in  inter- 
state commerce;  and  in  refusing  to  submit 
to  the  Jury  requested  instruction  No.  29. 

It  is  the  contention  of  the  defendant  that 
it  affirmatively  appears  from  the  undisputed 
evidence  that  the  cause  was  not  one  arising 


under  the  Employers'  Liability  Act,  for  the 
reason  the  defendant  was  not  at  the  time  of 
the  alleged  injury  engaged  in  interstate  com- 
merce, and  that  plaintiff  at  such  time  was 
not  engaged  in  interstate  commerce.  We  are 
of  the  opinion  that  this  contention  is  not 
supported  by  the  record.  While  It  is  not  en- 
tirely dear  tliat  the  train,  or  some  of  the 
cars  in  the  train  In  question,  was  destined 
for  points  beyond  the  limit  of  the  state,  yet 
there  was  suffldent  testimony  on  this  point 
to  raise  an  Issue  of  fact  and  the  court  did 
not  err  in  submitting  this  Issue  to  the  Jury. 

[8,4]  Under  this  assignment  it  is  further 
contended  that,  even  If  there  were  suffldent 
evidence  to  submit  this  issue  to  the  Jury,  the 
court  erred  in  refusing  to  give  instruction  No. 
29.  This  instruction  was  framed  by  counsel 
for  the  defendant  as  applicable  to  the  facts 
In  submitting  this  point  to  tbe  Jury.  It 
seems  the  trial  court  found  no  particular  ob- 
jection to  the  instructl(Hi  as  framed,  but  re- 
fused to  submit  the  same  to  tbe  Jury,  tor  the 
reason  that  issue  had  been  covered  by  appro- 
priate language  in  the  court's  general  charge, 
in  an  Instruction  as  follows: 

"You  are  instructed  that  the  first  question  to 
be  determined  by  you,  after  entering  upon  your 
deliberations,  is  whether  the  plaintiff,  at  the 
time  he  sustained  the  injuries  alleged,  was  em- 
ployed by  the  defendant  in  interstate  commerce. 
In  order  to  so  find,  it  is  incumbent  upon  the 
plaintiff  to  establiah  by  a  fair  prep«mderanoe 
of  the  evidence  that  he  was  at  the  timer  of  the 
alleged  injuries  actually  engaged  in  assisting 
in  the  movement  or  transportation  of  a  car  or 
cars  of  freight  destined  for  movement  from  a 
point  in  one  state  to  a  point  in  another  state. 
It  is  immaterial  whether  there  was  any  freight 
in  any  of  the  other  cars  of 'the  train  that  was 
to  be  transported  between  interstate  points; 
but  plaintiff  most  show  by  a  fair  preponderance 
of  the  evidence  that  the  car  or  cars  that  he 
was  engaged  in  switching  at  the  time  of  the  in- 
jury, or  the  freight  in  such  cars,  was  destined 
for  movement  between  interstate  points.  If  you 
so  find,  then  the  act  of  Congress  of  April  22, 
1008,  will  apply  to  this  case.  If,  on  the  other 
hand,  plaintiff  has  not  proven  that  he  was  em- 
ployed in  interstate  commerce  at  the  time  of 
the  injury,  then  the  act  of  Congress  of  April  22, 
1908,  would  not  apply  in  this  case,  and  in  such 
event  the  plaintiff  cannot  recover." 

The  critldsm  lodged  against  this  Instruc- 
tion is  that  it  did  not  give  tbe  Jury  a  dear 
understanding  as  to  what  was  meant  by  the 
term  "interstate  commerce,"  and  for  this  rea- 
son it  was  error  for  the  court  to  refuse  the 
instruction  requested.  We  are  unable  to 
agree  with  counsel,  but  we  are  of  the  opinion 
that,  taking  this  Instruction  as  a  whole,  the 
Jury  could  not  have  reasonably  misconstrued 
its  purport.  The  court  specifically,  in  clear 
and  unequivocal  language  In  this  Instruction, 
told  the  Jury  it  was  necessary  for  the  plain- 
tiff to  show  that  he  was  engaged  in  assisting 
in  the  transportation  of  cars  or  freight  des- 
tined for  movement  from  a  point  in  one  state 
to  a  point  in  another  state.    Therefore  the 
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conrt  commltt€i&  no  error  In  submitting  this  la- 
sue  to  the  jury,  or  In  refusing  to  give  the  re- 
quested Instruction  nor  in  giving  the  Instruc- 
tion quoted.  St.  L.  &  S.  F.  By.  Co.  v.  Brovirn. 
46  Okl.  143,  144  Pac.  1075. 

[8]  There  Is  no  merit  in  the  contention  of 
the  defendant,  made  under  assignment  of  er- 
ror No.  6,  that  there  was  no  testimony  of 
negligence  warranUng  the  court  In  submitting 
this  issue  to  the  jury.  St.  L.  &  S.  F.  Ry.  Co. 
V.  Brown,  supra.  Assuming  plaintiff's  testi- 
mony to  be  true,  and,  the  jury  having  found 
In  his  favor,  It  must  be  assumed  to  be  true, 
we  think  It  strongly  tends  to  show  negligence 
In  the  employes  of  the  defendant  company  In 
charge  of  the  train  resulting  In  the  Injury 
complained  of,  and  we  might  say  the  same 
regarding  the  second  and  third  points  made 
under  this  assignment. 

It  is  next  contended  that  the  plaintUT  could 
not  recover  for  the  reason  It  afarmatlvely 
shows  that  he  was  violating  rule  of  the  com- 
pany No.  636,  at  the  time  of  the  Injury.  This 
rule  has  reference  to  the  signals  given  to  the 
engineer,  and  provides  that  an  employe  must 
not  assume  that  such  signals  have  been  seen ; 
and  as  we  said  in  regard  to  plaintiff's  testi- 
mony. If  It  Is  true,  then  there  can  be  but  lit- 
tle doubt  that  his  signal  was  seen,  for  he 
testifies  that  it  was  acted  upon  by  the  fire- 
man and  engineer,  and  of  course  It  would  not 
be  an  unwarranted  assumption  that  If  the 
signal  was  obeyed.  It  must  have  been  seen. 

It  Is  next  contended  that  the  court  should 
have  submitted  to  the  jury  requested  Instruc- 
tions Nos.  15  and  21.  We  are  of  the  opinion 
that  the  court  fairly  covered  this  point  in  In- 
structions 6  and  11  of  the  general  charge,  as 
the  court  plainly  told  the  jury  In  these  In- 
structions that  It  was  the  duty  of  the  plain- 
tiff to  obey  the  rules  of  the  company,  and 
that  If  his  injuries  were  due  to  or  contribut- 
ed to  by  his  disobedience  of  such  rules,  that 
such  would  constitute  contributory  negli- 
gence; and  further  told  the  jury  in  part  of 
paragraph  11,  that  If  the  train  was  In  motion 
when  the  plaintiff  went  between  the  cars;  by 
reason  of  which  he  received  the  Injuries,  he 
would  not  be  entitled  to  recover. 

It  Is  next  insisted  that  the  court  committed 
error  in  submitting  to  the  jury  Instruction 
No.  8.  This  is  practically  the  Instruction 
submitted  to  the  jury  In  the  case  of  St  I*  & 
S.  F.  Ry.  Co.  V.  Brown,  supra,  which  was 
•  held  by  this  court  to  be  without  error,  and 
the  decision  of  this  court  was  on  May  22, 
1916,  affirmed  by  the  federal  Supreme  Court, 
and  a  similar  Instruction  to  this  one  was  af- 
firmed and  held  by  that  court  to  be  specifical- 
ly in  the  language  of  the  statutes. 

[6]  It  Is  next  contended  that  the  court 
committed  error  In  refusing  to  instruct  the 
jury  that  a  concurrence  of  all  the  jurors  was 
essential  to  a  verdict,  and  in  Instructing  the 
jury  that  a  verdict  might   be  rendered  by 


nine  or  more  of  thdr  number.  HUs  point 
was  also  raised  in  the  case  of  St,  L.  &  S.  F. 
Ry.  Co.  V.  Brown,  supra,  and  held  to  be  vrtth- 
out  merit  by  the  federal  Supreme  Court. 
Minneapolis  &  St.  L.  &  S.  F.  Ry.  Co.  v.  Bam- 
bolls,  241  U.  S.  211,  86  Sup.  Ct  595,  60  L.  Bd. 
961,  L.  B.  A.  1917A,  86»  Ann.  Cas.  1916E,  505. 

We  might  say  that  the  facts  in  this  case 
are  very  similar  to  the  facts  In  the  case  of 
St.  U  &  S.  F.  Ry.  Co.  V.  Brown,  supra,  and 
the  Instructions  of  the  court  given  in  the  case 
were  very  similar  to  the  instructions  given 
in  this  case. 

Finding  no  merit  in  any  of  the  ccmtentiona 
made  by  the  defendants,  the  judgment  of  the 
trial  court  should  be  affirmed;  and  it  is  so 
ordered. 


PER  CURIAM.   Adopted  In  whole. 

On  Rehearing. 
PER  CTTRIAM.  On  rehearing  this  cause, 
and  upon  a  careful  re-examlnatlon  of  the 
record,  the  court  is  convinced  that  the  opin- 
ion of  Commissioner  LINN,  filed  June  27, 
1916,  afflrmhig  the  cause,  was  a  correct  and 
proper  disposition  of  same.  Therefore  the 
opinion  is  adhered  to  and  the  JudgmMit  of 
the  lower  court  affirmed. 


WEBB  V.  VADEN  et  al.     (No.  8196.) 

(Supreme  Conrt  of  Oklahoma.    June  24,  1919.) 

(Syllabut  iy  the  Court.) 

1.  Decision  Pending  Mkbtts— Statute. 

In  all  cases  except  those  mentiraed  in  sec- 
tion 5125,  Rev.  Laws  1910,  upon  trial  of  the 
action,  the  decision  must  be  up<m  the  merits. 

2.  Judgment  «=5>948(2)  —  Pokmek  Adjudica- 
tion—Motion  Raising  Question. 

In  an  action  to  foreclose  a  mortgage  lien,  it 
is  error  to  dismiss  the  action  on  a  motion  al- 
leging former  adjudication.  In  such  case,  if 
upon  proper  proof  the  plea  of  res  adjndicata  is 
sustained,  judgment  should  be  for  defendants 
upon  the  merits. 

3.  Judgment  <8=5>961(1)— Res  Judicata— Bub- 
den  OF  Proof. 

The  burden  of  proof  rests  upon  the  party 
who  alleges  a  former  adjudication. 

Error  from  District  Court,  Tulsa  Coun- 
ty ;  Conn  Linn,  Judge. 

On  rehearing.  Reversed  and  remanded  for 
a  new  trial. 

For  former  opinion,  see  166  Pac.  1046. 

Burford,  MUey,  Hoffman  &  Burford.  of 
Oklahoma  City,  and  G.  W.  Hutchlns,  of  Tul- 
sa, for  plaintiff  in  error. 

Randolph,  Haver  &.  Shirk,  of  Tulsa,  for  de- 
fendants in  error. 
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OWEN,  O.  J.  PlalnUifs  brought  this  action 
to  foreclose  a  mortgage  lien  on  certain  de- 
scribed premises  In  the  city  of  Tulsa.  A  mo- 
tion was  filed  by  one  of  the  defendants,  alleg- 
ing, in  substance,  that  in  another  cause  plain- 
tiffs were  enjoined  and  restrained  from  as- 
serting any  right,  title,  or  Interest  in  the  dft- 
scribed  premises,  and  praying  plain tifCs  be 
cited  for  contempt  of  court  and  their  petition 
dismissed  with  prejudice.  Upon  considera- 
tion of  this  motion  the  action  was  dismissed 
witb  prejudice.  From  that  Judgment  plaln- 
tllf  appeals. 

[1-3]  The  only  question  necessary  for  de- 
termination is  whether  the  court  erred  in  dis- 
missing the  action  on  consideration  of  the 
motion.  There  is  considerable  discussion  in 
the  briefs  as  to  whether  the  motion  amounted 
to  a  plea  of  res  adjudicate.  We  deem  it  un- 
necessary to  determine  that  question.  Even 
assuming  it  was  sufficient  as  such  plea,  it 
was  error  for  the  court  to  dismiss  the  action. 
State  ex  rel.  Morrison  v.  City  of  Muskogee, 
172  Pac.  796.  Our  statute  (section  5125,  R.  I* 
1910)  provides  for  the  dismissal  in  certain  in- 
stances, and  also  provides  that  in  all  other 
cases,  upon  the  trial  of  the  action,  the  deci- 
sion must  be  upon  the  merits.  Qase  t.  Han- 
nahs, 2  Kan.  490.  The  burden  of  proof  rests 
upon  the  party  who  alleges  a  former  adjudi- 
cation. Van  Fleet's  Former  Adjudication,  p. 
606.  Had  the  court  treated  the  motion  as 
such  a  plea,  and  upon  proper  proof  sustained 
the  same,  and' rendered  Judgment  for  defend- 
ants, that  would  have  amounted  to  a  decision 
on  the  merits.  But  it  does  not  appear  that 
any  such  action  was  taken.  There  is  nothing 
in  the  record  indicating  any  evidence  was 
heard  on  the  plea.  The  recital  is  that  upon 
consideration  of  the  motion  it  was  adjudged 
defendants  were  entitled  to  have  the  action 
dismissed  with  prejudice. 

The  judgmoit  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

KANB,  RAINEY,  HARRISON,  and  JOHN- 
SON, JJ.,  concur. 


MORTGAGE  &  DEBENTURE  CO.  T. 
RHODES  et  ai     (No.  8578.) 

(Supreme  Court  of  Oklahoma.    March  25,  1919. 
Rehearing  Denied  Sept.  9,  1919.) 

(Syttabut  ly  the  Court.) 

1.  Public  Lands  €=>135(2)— Homestead  En- 
try—Disposition  OP  HOUESTEAD  BT  WlIX. 
Where  a  homestead  entryman  complies  fully 
with  the  homestead  laws  of  the  United  States, 
but  dies  before  making  final  proof,  he  is  en- 
titled to  dispose  of  his  homestead  by  will. 


2.  PuBuc  Lands  ®=>125— Action  or  Land 
Defabtuent— Equitabus  Relief. 

Courts  of  equity  may  furnish,  in  proper 
cases,  relief  to  a  party,  where  new  evidence 
is  discovered,  which,  if  possessed  and  presented 
at  the  time,  would  have  changed  the  action  of 
the  Land  Department 

3.  Public  Lands  €s»128— Action  of  Land 
Depabtmint— Equitable  Relief. 

H.,  a  homestead  entryman,  after  earning  the 
right  to  have  a  patent  issued  to  her,  disposed 
of  her  homestead  by  will  and  died  before  mak- 
ing final  proof.  Subsequent  to  the  death  of  H., 
the  entryman,  M.,  one  of  her  daughters  and 
one  of  the  devisees  named  in  the  will,  made  ap- 
plication to  "prove  up"  the  land  as  an  heir, 
which,  upon  ex  parte  hearing  before  the  Land 
Department,  resulted  in  the  issuance  of  a  pat- 
ent to  the  heirs  of  H.  In  an  action  by  one  of 
the  devisees  to  declare  a  resulting  trust,  it  ap- 
peared that  there  wag  no  dispute  as  to  the  ex- 
istence of  the  will,  and  that  the  Land  Depart- 
ment issued  the  patent  to  the  heirs,  either  er- 
roneously, knowing  of  the  existence  of  the  will, 
or  npon  final  proof  which,  through  inadvertence 
or  design,  failed  to  disclose  that  fact.  Held  to 
present  a  proper  case  for  relief  in  equity. 

(Additional  Syllaiut  hy  Editorial  Staff.) 

4.  Public  Lands  9=>106(1)  -^  Decision  or 
Land  Depaxtubnt— Conclubivenebs. 

Decisions  of  officers  of  the  Land  Department 
on  controverted  questions  of  fact,  in  the  ab- 
sence of  fraud,  imposition,  or  mistake,  are  final, 
except  as  they  may  be  reversed  on  appeal  to 
that  department. 

Error  from  District  Court,  Logan  County ; 
R.  C.  Bassett,  Judge. 

Action  to  foredoee  a  mortgage  by  the  Mort- 
gage &  Debenture  Company  against  Florence 
Rhodes,  Laura  McNeil,  Adele  Hamilton,  and 
Ella  Doss.  Judgment  in  part  for  defendant 
Florence  Rhodes,  as  devisee,  and  in  part  for 
Ella  Doss,  and  for  Laura  McNeil  conditional- 
ly, as  heirs,  and  plaintiff  brings  error.  Laura 
McNeil  having  died,  Henry  McNeil,  as  her 
sole  heir  and  administrator,  was  substituted 
defendant  in  error.  Judgment  for  defendant 
Florence  Rhodes  affirmed  and  Judgment  for 
defendants  Ella  Doss  and  Laura  McNeil  re- 
versed; otherwise,  modified  and  remanded, 
with  directions. 

Tibbetts  &  Green,  of  Onthrie,  for  plaintUI 
In  error. 

Illram  A.  King,  of  Tulsa,  and  H.  A,  Kroe- 
ger  and  Milton  Brown,  both  of  Oklahoma 
City,  for  defendant  in  error  Rhodes. 

S.  A.  Horton,  of  Oklahoma  City,  for  de- 
fendant In  error  Doss. 

Dale  &  Blerer,  of  Guthrie,  for  defendant 
In  error  Henry  McNeil. 

KANE,  J.  This  la  a  four-sided  controversy. 
Involving  title  to  the  land  covered  by  the 
homestead  entry  of  Harriet  Hamilton,  de- 
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ceased.  The  facts  necessary  to  disclose  tbe 
claims  of  the  respective  parties,  and  to  pass 
upon  tbe  vital  questions  presented  for  re- 
view, may  be  summarized  as  follows: 

Harriet  Hamilton,  tbe  homestead  entry- 
man,  died  after  having  fully  complied  witb 
the  homestead  laws  of  the  TJnited  States,  but 
before  she  made  her  final  proof;  her  appli- 
cation for  final  proof  being  pending  before 
the  local  land  office  at  the  time  of  her  death. 
Alter  she  had  earned  the  right  to  have  a 
patent  issued  to  her,  the  entryman  made  a 
will,  bequeathing  40  acres  of  her  homestead 
to  Florence  Rhodes  and  120  acres  thereof  to 
Laura  McNeil.  Immediately  after  the  death 
of  Harriet  Hamilton,  lAura  McNeil,  one  of 
the  devisees  named  in  tbe  will,  and  who  was^ 
also  a  daughter  of  the  entryman,  made  appli-' 
cation  for  final  proof  before  the  land  office  at 
Guthrie,  with  the  result  that  thereafter  in 
due  time  a  patent  was  issued  "to  the  heirs 
of  Harriet  Hamilton,  deceased."  After  the 
patent  was  issued,  the  will  was  formally  pro- 
bated, and  thereafter  Laura  McNeil  executed 
a  mortgage  covering  the  entire  tract  of  land 
to  the  Mortgage  &  Debenture  Company,  lim- 
ited, a  corporation,  which  seeks  to  foreclose 
tbe  same.  The  other  parties  to  this  action, 
not  hereinbefore  specifically  named,  claim 
under  the  patent  as  heirs  of  Harriet  Hamil- 
ton, the  homestead  entryman. 

Neither  the  findings  of  fact  and  condusiona 
Of  law,  nor  the  Judgment  and  decree  of  the 
trial  court,  are  abstracted  by  counsel  In  their 
respective  briefs,  as  required  by  rule  26 'of 
this  court;  but  from  what  is  stated  we  are 
able  to  gather  that  the  trial  court  decreed  40 
acres  of  the  land  to  Florence  Rhodes,  as  a 
devisee  under  the  will,  and  decreed  the  re- 
maining portion  to  Laura  McNeil  and  Ella 
Doss,  as  heirs  of  the  entryman,  the  undivided 
interest  of  Laura  McNeil  to  be  subject  to  the 
mortgage  of  the  Mortgage  &  Debenture  Com- 
pany. It  is  a  little  difficult  to  state  briefly 
the  precise  grounds  of  error  relied  upon  by 
the  various  plaintiffs  in  error,  but  it  Is  ap- 
parent from  tbe  foregoing  statement  that  the 
case  turns  upon  the  vital  question  whether. 
In  the  foregoing  circumstances,  the  action  of 
the  Land  Department  In  issuing  the  patent  to 
the  heirs  of  Harriet  Hamilton  must  be  held 
to  be  conclusive  upcw  the  courts. 

[4]  As  the  solution  of  this  question  will 
disclose  beyond  controversy  the  rights  of  the 
respective  claimants,  we  do  not  deem  it  nec- 
essary to  consider  in  detail  .the  spedflc  as- 
signments of  error.  It  is  well  settled  that, 
when  officers  of  the  land  <^ce  decide  contro- 
verted questions  of  fbct,  in  the  absence  of 
fraud,  imposition,  or  mistake,  their  decisions 
on  those  questions  are  final,  except  as  they 
may  be  reversed  on  appeal  In  that  depart- 
ment. Ross  V.  Stewart,  25  Okl.  611, 106  Paa 
870;  Id.,  227  U.  8,  620,  33  Sup.  Ct.  346,  67 
L.  Ed.  626. 

[1]  As  counsel  for  the  respective  parties  to 


this  controversy  have  but  partially  complied 
with  rule  26  of  this  court  (165  Pac.  ix)  we 
are  unable  to  say,  without  an  examination  of 
the  record  itsem  upon  what  evidence  the 
Land  Department  acted  In  issuing  the  patent. 
That  the  homestead  entryman  died  leaving 
a  will,  as  hereinbefore  stated,  is  undisputed, 
and  as  the  party  making  application  for  final 
proof  was  one  of  the  devisees  named  there- 
in, and  was  also  one  of  the  heirs  of  the  entry- 
man,  it  is  fair  to  assume  that  she  knew  of 
the  existence  of  the  will  and  that  she  convey- 
ed this  information  to  the  officers  of  the 
Land  Department  before  whom  final  proof 
was  taken.  If  she  did  this,  then  the  patent 
was  issued  to  the  wrong  party  by  the  Land 
Department  by  an  erroneous  view  of  the  law. 
The  homestead  entryman,  having  earned  the 
land  by  residence,  improvement,  etc.,  was  at 
liberty  to  dispose  of  the  same  by  will,  and 
the  patent,  upon  proof  of  this,  should  have 
been  issued  to  her  devisees.  Instead  of  to  her 
heirs.  Section  2291,  Rev.  Stat.  U.  S.  (TT.  S. 
Oomp.  St.  i  4532);  Trueman  v.  Bradshaw, 
43  Land  Dec.  242. 

[2,  S]  It  seems  to  be  the  view  of  counsel 
representing  tbe  parties  claiming  as  heirs 
that,  since  there  was  no  affirmative  showing 
made  at  the  trial  as  to  whether  the  will  of 
the  entryman  was  brought  to  the  notice  of 
the  officers  of  the  land  office,  before  whom 
final  proof  was  made,  it  must  be  assumed 
that  they  did  not  know  of  it,  and  that  in 
these  circumstances,  the  Land  Department 
having  issued  the  patent  to  the  persons  ap- 
pearing to  be  entitled  to  it  by  the  evidence 
presented  to  It  on  final  proof,  the  court  was 
bound  to  consider  the  action  of  the  Land  De- 
partment in  issuing  the  patent  to  the  heirs 
as  conclusive  upon  it,  notwithstanding  it  was 
conceded  that,  If  the  facts  concerning  the 
will  had  been  disclosed,  it  would  have  been 
tbe  duty  of  tbe  Land  Department  to  issue 
tbe  patent  in  the  name  of  the  devisees  as  a 
matter  of  law.  We  are  unable  to  agree  with 
this  contention.  It  is  quite  true  that  the  rul- 
ing of  the  Land  Department  on  disputed 
questions  of  fact,  made  in  a  contested  case, 
must  be  taken,  when  that  ruling  is  collater- 
ally assailed,  as  condusive.  Ross  v.  Stewart, 
supra;  Shepley  v.  Cowan,  91  U.  S.  330,  23 
L.  Ed.  424.  But  in  the  case  at  bar  the  final 
proof  before  the  land  office  was  taken  ex 
parte,  and  as  the  existence  of  the  will  was 
not  In  controvecsy,  there  was  neither  a  con- 
tested case  nor  a  disputed  question  of  fact 
presented  and  ruled  upon.  Whether  there 
was  a  will  in  existence  was  undisputed. 
Whether  or  not  It  was  called  to  the  attention 
of  the  Land  Department  was  the  only  matter 
left  in  doubt  in  the  trial  court,  and  this 
seems  to  us  to  be  immaterial.  If  the  exist- 
ence of  the  will  was  called  to  the  attention 
of  the  Land  Department,  It  was  clearly  its 
duty  to  issue  the  patent  to  the  devisees  nam- 
ed therein,  as  a  matter  of  law.    If  this  fact 
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was  kept  from  the  Land  Department,  eitlier 
by  Inadvertence  or  by  design,  then  this  case 
must  be  ruled  by  the  class  of  ex  parte  cases 
mentioned  in  Sbepley  t.  Cowan,  snpra,  which 
h<A6.  tbat  the  courts  may  furnish,  in  proper 
cases,  relief  to  a  party  where  new  evidence 
Is  discovered  which,  if  possessed  and  pre- 
sented at  the  time,  would  have  changed  the 
action  of  the  land  officers.  In  the  case  of 
Svor  T.  Morris,  227  V.  S.  624,  33  Sup.  Ct.  385, 
57  Ia  Sid.  623,  where  the  proceedings  were 
ex  parte,  tbe  court  held  the  patent  subject  to 
correction,  saying: 

"Had  the  real  facts  been  disclosed,  •  •  • 
vie  that  tbe  defendant  was  residing  upon  and 
occupying  the  land  in  virtue  of  a  lawful  home- 
stead settlement  antedating  the  second  indemni- 
ty selection,  it  would  have  been  the  duty  of 
the  Secretary  of  the  Interior  to  disapprove  the 
selection,  and  no  doubt  he  would  have  done  so. 
But  the  real  facts  were  not  disclosed." 

rrom  the  briefs  of  counsel  we  gather  that 
the  court  below  rendered  Judgment  In  favor 
of  Florence  Rhodes  for  the  40  acres  devised 
to  her  by  the  will,  but  refused  to  permit 
Laura  McNeil  to  take  as  a  devisee,  for  tbe 
reason  tbat  she  made  application  to  "prove 
np"  tbe  land  as  an  heir.  We  do  not  believe 
that  the  latter  position  is  tenable.  It  was  im- 
material who  made  the  application  to  "prove 
up,"  or  whether  presented  by  one  claiming  as 
an  heir  or  as  a  devisee.  In  either  event  It 
was  the  duty  of  the  land  office  to  either  re- 
ject the  proof  or  to  Issue  the  patent  to  the 
persons  entitled  to  it  under  the  facts.  If  the 
true  dcts  were  disclosed,  then  undoubtedly 
tbe  patent  should  have  been  Issued  to  the 
devisees.  If  they  were  not  known,  and  the 
patent  by  this  omission  was  Issued  to  the 
wrong  parties,  a  pr<qper  case  is  presented  for 
relief  in  equity. 

Bntertalnlng  this  view  of  the  law.  It  fol- 
lows that  the  part  of  the  Judgment  awarding 
40  acres  of  the  land  to  Florence  Rhodes  as 
devisee  must  be  affirmed;  that  the  part  of 
the  decree  allovrlng  Ella  Doss  to  take  as  an 
belr  is  reversed,  as  Is  also  that  part  of  the 
decree  which  denies  the  right  of  Laura  Mc- 
Neil to  take  120  acres  of  the  land  as  a  dev- 
isee under  tbe  will;  and  also  that  the  part  of 
the  decree  affecting  the  loan  of  the  Mortgage 
&  Debenture  Company  must  be  modified  in 
accordance  with  the  views  herein  expressed. 

There  may  be  other  material  questions  in- 
volved in  this  case,  but  It  seems  to  ns  that 
tbe  ones  passed  upon  are  the  vital  questions, 
and  tbat  their  decision  will  enable  the  trial 
court  to  enter  such  decree  as  will  finally  d^ 
termlne  the  respective  rights  of  the  parties. 
At  any  rate,  we  feel  that  we  have  passed  up- 
on all  tbe  questions  presented  for  decision 
Which  we  are  able  to  get  a  full  understand- 
ing of  from  the  abstract  and  abridgment  of 
the  record  contained  in  tbe  briefs  of  the  re- 
spective counsel,  without  making  an  exami- 


nation of.  tbe  record  Itself.  This  is  all  we 
are  required  to  do.    Rule  26,  supra. 

The  cause  is  remanded  to  the  trial  court, 
wltb  directions  to  proceed  in  accordance  with 
tbe  views  herein  expressed ;  tbe  costs  of  this 
proceeding  In  error  to  be  taxed  against  tbe 
defendant  in  error,  Henry  McNeil,  tbe  sole 
lieir  and  administrator  of  tbe  estate  of 
Laura  McNeil,  deceased,  and  tbe  balance  of 
the  costs  to  await  tha  final  determination  of 
tlie  cause. 

All  the  Justices  concur. 


RENNIB  T.  GIBSON.    (No.  8996.) 

(Supreme  Court  of  Oklahoma.     July  1,  1919. 
Rehearing  Denied  Sept.  9.  1919.) 

(Syttabu*  by  ihe  Court.) 

1.  Covenants  ®=394— Limitation  or  Actions 
«=>47(2)  —  Covenant  of  "Seisin"  —  Cove- 
nant OF  "Good  Right  to  Convet"  — 
Bbeach. 

Covenants  of  "seisin"  and  "good  right  to 
convey"  are  synonymous,  and,  if  broken  at  all, 
are  broken  when  made,  yet  where  the  grantee 
takes  and  remains  in  the  undisturbed  possession 
of  land  conveyed  by  a  general  warranty  deed, 
which  is  afterwards  cancelled  by  the  final  judg- 
ment of  a  court  of  competent  jurisdiction,  the 
statute  of  limitationg  does  not  begin  to  run  in 
favor  of  the  grantor  on  the  warranty  of  title 
until  alter  tlie  date  of  such  judgment 

[Qd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Good  Right  to  Con- 
vey; First  and  Second  Series,  Seisin'.] 

2.  Covenants  <S=>  121(2)— Wabkantt  Deed- 
Title  OF  ADVEBSB  Cu^niANT-^tJDOUBNT. 

In  an  action  where  there  is  a  recovery  of 
land,  or  any  interest  therein,  adverse  to  any 
warranty  deed  thereto,  and  where  the  grantor 
was  a  party  to  the  action,  the  record  of  snch 
judgment  is  conclusive  evidence  of  the  para- 
mount title  of  the  adverse  claimant. 

3.  Covenants  ^=388  —  Action  Aoainsi 
Gkantee  Undeb  Wabbantt  Deed— Notice 
TO  Gbantob— Statttie. 

Under  section  1166,  Rev.  I<aws  1910,  where 
an  action  is  brought  against  a  grantee  to  re- 
cover real  estate  conveyed  to  him  by  a  warranty 
deed,  and  the  grantor  is  made  a  party  to  the  ac- 
tion, and  is  duly  served  with  summons  therein, 
the  grantee  is  relieved  of  the  necessity  of  giv- 
ing the  grantor  written  notice  that  such  action 
has  been  brought. 

4.  Allowance  of  Costs— Statthx. 

Where  it  is  not  otherwise  iMwvided  by  stat- 
ute, costs  shall  be  allowed,  of  course,  to  the 
plaintiff  upon  a  judgment  in  his  favor  in  ac- 
tions for  the  recovery  of  money  only,  or  for 
the  recovery  of  specific  real  or  personal  property. 
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6.  Covenants  «=s>132(1)— Bbkach  or  Cove- 
nant OF   Wabbantt  —  Costs  —  Bights   ob" 
Gbantee. 
The  grantee  in  an  action  for  breach  of  a 
covenant  of  warranty  contained  in  a  deed  ex- 
-  ecuted  and  delivered  in  1903  for  certain  lands 
in  that  part  of  Oklahoma  then  known  as  In- 
dian Territory  can  recover  costs  and  necessary 
expenses,  including   reasonable   attorney's  fees 
incurred  in  a  bona  fide  defense,  or  assertion  of 
his  title,  though  there  was  no  express  agreement 
by  the  grantor  in  addition  to  his  covenant  to 
pay  such  expenses. 

(Additional  Byttabua  ly  Editorial  Btaff.) 

6.  Limitation  of  Actions  €=»47(2)  —  Cove- 
nants OF  TiTij>— Breach. 

Eviction,  either  actual  or  constructive,  is 
necessary  to  set  in  motion  the  statute  of  limita- 
tions as  to  general  covenants  or  warranty  of  ti- 
tle. 

7.  Covenants  €=»  121(2)  —  Bbeach  of  Wak- 
BANTT  OF  Title— Judgment— Finality. 

Where  land  was  conveyed  by  defendant  to 
plaintiff  by  general  warranty  deed,  and  in  an 
action  against  them  there  was  a  judgment  that 
defendant  never  had  title  and  canceling  the  deed, 
the  defendant  had  same  right  to  appeal  from 
such  judgment  as  the  plaintiff  had  and  when 
neither  appealed,  the  judgment  became  final. 

8.  Tbial  4s»20O(1)— Requested  Instbuctionb 
—Given  InstbuciIons. 

The  refusal  of  requested  instructions  ten- 
dered by  defendant  was  not  error,  where  those 
to  whidi  be  was  entitled  were  covered  by  the 
instructions  given. 

Error  from  District  Court,  Garvin  County ; 
F.  B.  Swank,  Judge. 

Action  by  John  W.  Gibson  against  Albert 
Rennie.  Judgment  for  plaintiff,  motions  for 
Judgment  non  obstante  veredicto  and  for  a 
new  trial  overruled,  and  defendant  brings 
error.    Affirmed. 

Jna  A.  McClure,  of  Sulphur,  and  Marion 
Henderson  and  Yerker  E.  Taylor,  both  of 
Pauls  Valley,  for  plalntiif  in  error. 

O.  W.  Patchell,  of  Pauls  Valley,  and  Earl 
Q.  Gray,  of  Ardmore,  for  defendant  in  error. 

PITCHFORD,  J.  This  action  was  com- 
menced on  I>ecember  2,  1913,  by  the  defend- 
ant in  error  as  plaintiff,  against  the  plaintiff 
In  error  as  defendant,  in  the  district  court 
of  Garvin  county,  OkL  The  parties  for  con- 
venience will  be  designated  as  they  appeared 
in  the  court  below.  In  his  petition,  plain- 
tiff alleged  that  on  or  about  the  24th 
day  of  April,  1905,  the  defendant,  by  a  gen- 
eral warrant  deed  of  that  date,  in  coaslder- 
ation  of  $3,600,  conveyed  to  the  plaintiff  cer- 
tain described  real  estate  situated  in  Pon- 
totoc county,  Okl. ;  that  in  an  action  in  the 
United  States  court  for  the  Eastern  District 
of  Oklahoma,  wherein  the  United  States  was 


plaintiff  and  the  plaintiff  and  defendant  here- 
in were  defendants,  it  was  adjudged  by  the 
court  that  the  title  to  said  lands  was  at  all 
times  vested  in  the  United  States  and  the 
Choctaw  Nation,  and  the  court  further  de- 
creed the  cancellation  of  all  deeds  attempt* 
ing  to  convey  title  to  the  same.  Plaintiff 
further  alleged  that  the  defendant  at  no 
time  had  any  title  to  convey,  and  this  action 
is  brought  to  recover  on  breach  of  the  war- 
ranty. Defendant  demurred  to  plalntifTg 
petition.  The  demurrer  was  overruled,  and 
the  'defendant  thereupon  filed  his  answer. 

The  proof  In  the  case  discloses  that  during 
the  year  1901  Mrs.  Elliott  and  Mrs.  Durkee, 
claiming  to  be  entitled  to  citizenship  in  the 
Choctaw  Nation,  made  application  for  en- 
rollment as  Mississippi  Choctaw  Indians. 
At  that  time  they  were  residing  upon  the 
land  herein  involved.  They  failed  to  get  on 
the  rolls,  and,  desiring  to  purchase  the  lands, 
arrangements  were  made  with  the  defendant, 
Albert  Bennle,  to  devise  ways  and  means  by 
which  the  purchase  could  be  made.  There- 
upon the  defendant  arranged  with  one  Hy- 
barger  whereby  the  latter  was  to  be  appoint- 
ed administrator  of  one  Wesley  Hoparken- 
tubbi,  a  deceased  Choctaw.  After  being 
appointed  as  such  administrator,  Hybarger 
filed  upon  these  lands  for  the  said  Wesley  Ho- 
parkentubbi,  deceased.  Thereafter,  it  ap- 
pears the  defendant  purchased  from  Isa- 
bell  Hoparkentubbi  and  Sisley  Homer  their 
interests  in  the  said  allotment,'  they  claim- 
ing to  be  the  only  surviving  heirs  at  law  of 
the  said  deceased.  The  d^endant  claims 
that  the  lands  were  bought  for  Mrs.  Durkee 
and  Mrs.  Elliott,  and  he  furnished  a  por* 
tion  of  the  consideration,  and  in  order  to 
secure  him  in  the  amount  so  advanced  for 
them,  the  deed  was  taken  in  his  name. 
Thereafter,  Mrs.  Durkee  and  Mrs.  Elliott 
borrowed  certain  sums  from  Henry  M.  Beard, 
and  in  order  to  secure  the  payment  of  these 
sums,  it  seems,  directed  the  defendant  to 
execute  a  deed  to  Mr.  Beard  covering  the 
lands  In  question.  While  it  does  not  appear 
that  the  defendant  was  paid  the  amount  of 
his  outlay  by  this  last  transaction,  we  are 
to  presume,  however,  that  he  was.  After 
the  deed  was  executed  and  delivered  to 
Beard,  the  lands  were  placed  for  sale  in  the 
hands  of  Hybarger,  Moore  &  Paul,  real  es- 
tate agents,  who  negotiated  the  sale  of  the 
same  to  the  plaintiff.  The  legal  title  at  that 
time  being  in  Beard,  he  refused  to  execute 
a  deed  to  any  one  except  the  defendant  from 
whom  he  had  received  the  deed.  Beard  then 
executed  a  deed  to  the  defendant,  and  the 
defendant  executed  and  delivered  to  the 
plaintiff  a  general  warranty  deed.  Upon  the 
delivery  of  this  deed,  the  plaintiff  delivered 
his  check  for  $3,600  to  the  defendant  This 
check  was  given  to  Mr.  Moore,  who  imme- 
diately turned  the  same  over  to  the  defend- 
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ant,  there  being  present  at  fhe  time  tbe  plain- 
tiff, defendant  and  Mr.  Mooie. 

On  the  19th  day  of  March,  1909,  there  was 
filed  in  the  United.  States  Court  at  Muskogee 
an  action  against  the  plaintiff,  defendant, 
and  others  on  the  part  of  the  United  States; 
the  petition  seeking  the  cancellation  of  the 
allotmeut  of  Wesley  Hoparkentubbl,  deceas- 
ed, on  the  ground  that  fraud  had  been  prac- 
ticed by  the  administrator,  Hybarger,  and 
others,  in  that  the  said  Wesley  Hoparken- 
tubbl had  died  prior  to  the  26th  day  of  Sep- 
tember, 1902,  and  was  therefore  not  entitled 
to  enrollment  as  a  citizen  of  the  Choctaw 
Nation  and  was  not  entitled  to  share  in  the 
lands  of  said  nation.  After  t)elng  served  with 
summons,  the  plaintiff  notified  the  defend- 
ant orally  to  defend  said  action  and  to  pay 
all  costs  thereof  as  be  Iiad  In  bis  warranty 
agreed  to  do.  Answers  were  filed  in  the 
United  States  District  Court  by  both  plain- 
tiff and  defendant;  the  same  attorney  ap- 
pearing for  each.  The  federal  court  render- 
ed judgment  canceling  the  said  allotment 
on  the  grounds  set  forth  in  the  petition.  No 
appeal  was  taken  from  this  judgment,  and 
the  plaintiff  herein  was  permitted  to  buy  the 
land  from  the  gOTernment  at  the  appraised 
value,  $1,011.  At  the  trial  of  the  cause  in 
the  district  court,  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $1,519.11, 
whereupon  the  defendant  moved  for  judg- 
ment non  obstante  veredicto,.,  wlilch  motion 
was  overruled  by  the  court.  The  defend- 
ant then  filed  motion  for  a  new  trial,  which 
was  overruled  and  defendant  appeals.  The 
assignments  of  error  are  classified  as  follows : 

"First.  That  the  court  erred  in  overruling  the 
special  demurrer  of  the  defendant  to  plaiatifTs 
petition.    - 

"Second.  OPhat  it  was  error  to  admit  evidence 
of  the  voluntary  payment  of  costs  upon  the  jndg^ 
ment  of  the  United  States  court. 

"Third.  That  the  court  erred  in  snataining  the 
objection  of  the  plaintifE  to  competent  and  rela- 
tive questions  as  to  what  became  o£  the  money 
that  the  plaintiff  paid  for  the  land. 

"Fourth.  That  the  court  erred  in  refusing  to 
instruct  the  jury  as  requested  by  the  defendant. 

"Fifth.  That  it  was  error  to  admit  evidence 
as  to  the  amount  of  attorney's  fee." 

We  shall  treat  the  assignments  of  error 
In  the  order  named. 

[1,2]  One  of  the  contentions  of  the  de- 
fendant is  that  the  deed  was  executed  and 
delivered  to  the  plaintiff  prior  to  stfitehood, 
and,  the  covenant  of  seisin  being  broken  (xi 
the  delivery  of  the  deed,  the  statute  of  limi- 
tations was  set  in  motion,  and  more  than  five 
years  having  elapsed  before  the  institution 
of  the  present  action,  the  same  Is  barred. 
We  cannot  agree  with  this  view  of  the  de- 
fendant. The  covenant  warranting  the  title 
was  not  ■)rokeD,  so  as  to  start  the  running  of 
the  statute,  until  the  title  of  the  plaintiff  had 
been  canceled  by  the  decree  of  court.  Had 
the  plalntlir  failed  to  gain  possession  of  the 


[land  by  reason  of  the  defect  in  the  title,  then 
the  covenant  of  seisin  would  have  been 
broken,  and  he  could  then  immediately  have 
proceeded  against  the  defendant  for  such 
breach.  So  far  as  the  questions  herein  In- 
tolved  are  concerned,  the  laws  of  Arkansas 
In  force  In  the  Indian  Territory  at  the  date 
of  the  deed  herein,  and  the  laws  of  Okla- 
homa at  the  date  of  the  trial  of  this  cause  in 
the  lower  court,  are  not  in  conflict  If  It 
should  be  admitted  that  the  covenant' of  sei- 
sin was  purely  personal,  and  did  not  run 
with  the  land,  and  was  broken  as  soon  as 
made.  In  our  judgment,  the  statute  of  limi- 
tations would  not  begin  to  run  until  the 
grantee  bad  notice  of  the  breach.  The  pe- 
tition is  not  susceptible  of  the  construction 
placed  upon  it  by  the  defendant,  nor  can 
any  one  justly  Infer,  merely  because  of  the 
statement  In  the  petition  that  the  United 
States  court  had  canceled  the  allotment  of 
Wesley  Hoparkentubbl,  and  that  the  defend- 
ant was  not  lawfully  seised  of  the  lands  at 
the  date  of  the  deed,  that  the  plaintiff  there- 
by confessed  full  knowledge  that  the  title  to 
the  lands  was  at  that  time  In  the  Choctaw 
Nation  and  the  United  States,  and  that  the 
defendant  had  no  right  to  convey.  In  Braw- 
ley  V.  Copelln,  106  Ark.  266,  153  S.  W.  101, 
It  Is  said : 

"The  effect  of  a  judgment  evicting  a  grantee 
in  a  deed  containing  a  covenant  that  the  land  is 
free  from  incumbrances  is  that  the  grantor 
never  had  any  title." 

It  nowhere  appears  that  the  plaintiff  had 
the  least  intimation  or  suspicion  of  any  de- 
fect In  the  title  conveyed  to  him  by  the  de- 
fendant prior  to  the  action  filed  In  the  Unit- 
ed States  Court  in  Muskogee.  Probably  the 
contention  of  the  defendant  would  have  been 
successful  in  the  early  days  of  English  juris- 
prudence. In  ancient  times,  livery  of  sei- 
sin, which  means  only  delivery  of  posses- 
sion, was  purely  ceremonial  and  symbolical. 
Where  It  was  sought  to  transfer  the  title, 
the  vendor  and  vendee,  with  witnesses,  would 
enter  upon  the  land  to  be  conveyed,  and  there 
the  vendor  would  solemnly  hand  to  the  ven- 
dee a  <^od  of  earth  or  a  twig.  That  consti- 
tuted a  livery  In  deed.  However,  there  were 
occasions  when  it  was  not  found  conveni- 
ent to  go  upon  the  lands  to  be  sold;  then 
the  ceremony  of  conveyance  might  be  per- 
formed at  some  place  in  view  of  the  prem- 
ises. This  livery  of  possession  was  known 
as  lively  In  law,*  and  was  equally  as  valid 
as  that  performed  on  the  land  Itself;  but, 
in  order  to  complete  the  conveyance,  it  was 
required  that  the  vendee  enter  upon  the  prem- 
ises within  the  lifetime  of  the  vendor ;  hence 
we  have  had  handed  down  to  us  covenants 
which  go  with  the  land  and  covenants  which 
are  personal.  At  that  time  no  provision 
was  made  for  recording,  titles. 

In  Logan  v.  Moulder,  1  Ark.  313,  33  Am. 
(Dec.  338,  the  court  said: 
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"The  vendee  la  Buppoeed  to  rely  on  the  Ten- 
dor's  deed,  and,  if  he  suspect  the  title  to  be 
defective,  he  is  not  bound  to  wait  until  he  is 
lawfully  evicted,  but  may  commence  suit  at  any 
time,  and  maintain  his  action,  unless  tihe  vendor 
show  he  has  performed  the  condition  of  his 
bond.  What  is  that  condition?  'The  vendor 
has  covenanted  he  had  a  good  rijht  and  lawful 
authority  to  convey,  which  is  equivalent  to  a 
covenant  of  seisin ;  and  that  being  the  case,  the 
law '  will  not  permit  him  to  shift  the  responsi- 
bility from  his  own  shoulders  on  to  those  of 
the  vendee.'  It  is  immaterial  in  whom  the  title 
is  vested ;  the  grantor  has  declared  that  it 
vests  in  him,  and  he  is  bound  by  his  deed,  and 
the  legal  presumption  arising  from  it,  to  show 
what  title  he  possessed,  when  his  grantee  ques- 
tions it  in  a  court  of  justice.  His  authority  to 
execute  the  covenant  is  derived  from  the  legal 
interest  he  had  in  the  claim,  and  where  there  is 
no  right  or  title  there  can  be  no  authority  to 
sell.  It  is  therefore  unnecessary  for  the  plain- 
tifE  in  declaring  on  a  covenant  of  seisin,  where 
a  defendant  binds  himself  that  he  has  good 
right,  full  power,  or  lawful  authority  to  grant, 
to  allege  eviction,  in  order  to  maintain  the  ac- 
tion, for  the  covenant  is  broken,  if  at  all,  the 
very  moment  it  is  executed,  and  a  right  of  ac- 
tion accrues  instantly  upon  the  breach  of  it. 
All  covenants  that  are  not  prospective,  and  that 
do  not  pass  with  the  land,  are  strictly  personal 
covenants,  and  if  there  is  no  right  or  authority 
in  the  party  executing  them,  they  are  declared 
to  be  broken  so  soon  as  made,  and  may  be  sued 
on  at  any  time,  and  a  recovery  had  without  al- 
leging an  eviction,  or  an  interruption  in  the  ti- 
tle." 

Happily  the  ancient  methods  have  now  be- 
come obsolete.  Not  only  in  England,  but  in 
the  United  States,  we  have  statutes  defin- 
ing just  what  Is  Included  in  a  warranty  of 
tlUe.    Section  1162,  K.  L.  1910,  provides  : 

"A  warranty  deed  made  in  substantial  com- 
pliance with  the  provisions  of  this  chapter  shall 
convey  to  the  grantee,  his  heirs  or  assigns,  the 
"whole  interest  of  the  grantor  in  the  premises  de- 
scribed, and  i^hall  be  deemed  a  covenant  on  the 
part  of  the  grantor  that  at  the  time  of  making 
the  deed  he  ia  legally  seized  of  an  indefeasible 
estate  in  fee  simple  of  the  premises  and  has 
good  right  and'  full  power  to  convey  the  same ; 
that  the  same  ia  clear  of  aU  incumbrances  and 
liens,  and  that  be  warrants  to  the  grantee,  his 
heirs  and  assigns,  the  quiet  and  peacea'ble  pos- 
session thereof,  and  will  defend  the  title  there- 
to against  all  persons  who  may  lawfully  claim 
the  same;  and  the  covenants  and  warranty 
shall  be  obligatory  and  binding  upon  any  such 
grantor,  his  heirs  and  personal  representatives, 
as  if  written  at  length  in  such  deed." 

In  Arnold  v.  Joines,  50  Okl.  4,  160  Pac. 
130,  the  court  said: 

"Our  own  Supreme  Court,  by  Justice  Sharp, 
in  an  able  and  comprehensive  opinion  in  Faller 
V.  Davis,  30  Okl.  56,  118  Pac.  382,  Ann.  Cas. 
1913B,  1181,  and  also  in  Brady  v.  Bank  of 
Commerce,  41  Okl.  473,  138  Pac.  1020  [Ann. 
Cas.  1915B,  1019],  has  taken  the  broad  and 
sensible  view  of  the  law  of  covenants  and  clear- 
ed away,  to  a  large  extent,  the  mysteries  that 
have  lor  years  hung  around  the  uncertainties 


of  the  various  covenants  of  warranty,  and  de- 
clared that:  'Covenants  of  "seisin"  and  "good 
right  to  convey"  are  synonymous,  and,  if  broken 
at  all,  are  broken  when  made,  and  an  actual 
eviction  is  unnecessary  to  Consummate  the 
breach.'  And  that:  'In  an  action  for  breach 
of  the  covenants  of  seisin  and  good  right  to  con- 
vey, an  eviction  need  not  be  alleged;  but  it  is 
sufficient  in  charging  a  breach  to  negative  the 
words  of  the  covenant  generally.' 

"Certainly  a  most  sensible,  wholesome,  and 
refreshing  doctrine,  after  groping  about  amons 
the  dusty  old  'myths'  of  uncertain  and  incom- 
prehensible covenants.  Counsel  for  plaintiff  in 
error  was  simply  following  some  of  the  old 
mysterious  and  hazy  theories,  concerning  which 
there  is  a  very  great  variety  of  opinions  as  to 
the  different  kinds  of  covenants,  and  as  to 
whether  they  mn  with  the  land  or  are  simply 
personal;  but  these  old  troublesome  questions 
are  swept  away  by  the  statutes  and  decisions 
above  referred  to,  and  the  covenant  of  general 
warranty  provided  for  by  the  laws  in  this  state 
binds  the  grantor  to  warrant  and  forever  defend 
the  title  to  the  grantee,  his  heirs  and  assigns, 
and  by  this  is  meant  a  covenant  which  accom- 
panies a  conveyance  of  the  land  and  passes  from 
one  purchaser  to  another  through  each  succes- 
sive link  of  the  chain  of  title." 

In  Doaglass  t.  Lewis,  181  C.  S.  76,  9  Snpi. 
Ct  684,  33  L.  Ed.  63,  It  is  said: 

"The  covenant  of  warranty  and  that  of  seisin 
or  of  right  to  convey  are  not  equivalent  cove- 
nants. Defect  of  title  will  sustain  an  action 
upon  the  one,  while  disturbance  of  possession 
is  requisite  to  recover  upon  the  other." 

[6]  As  to  general  oovenants  of  title,  or 
general  warranty  of  title,  the  doctrine  Is 
well  settled  that  eviction,  actual  or  construc- 
tive. Is  necessary  to  set  In  motion  the  stat- 
ute of  limitations.  This  doctrine  was  rec- 
ognized and  applied  in  the  following  cases, 
wherein  It  was  held  that  the  statute  of  limi- 
tations did  not  commence  to  rnn  against  a 
right  of  action  for  the  breach  of  a  general 
covenant  of  title  or  warranty  of  title  until 
there  had  been  an  eviction,  either  actual  or 
eonstructlvie. ,  Hanlln's  Estate,  133  Wis. 
140,  113  N.  W.  411,  17  li.  R.  A.  (N.  S.)  1189, 
1190,  126  Am.  St  Rep.  938 :  Moore  v.  Vail, 
17  IlL  185;  Watkins  v.  Gregory,  69  Miss. 
469, 13  South.  696;  Eustls  v.  Fosdick,  88  Tex. 
615,  32  S.  W.  872. 

It  has  been  held  that  an  adjudication  ad- 
judging an  outstanding  title  to  be  paramount 
amounts  to  a  constructive  eviction,  and  the 
statute  of  limitations  will  run  against  a  right 
of  action  for  the  breach  of  the  covenant  from 
the  time  of  such  adjudication.  Pinton  t. 
Egelston,  61  Hun,  246,  16  N.  Y.  Supp.  721. 
In  Kramer  y.  Carter,  136  Mass.  504,  It  was 
held  that  a  covenant  of  warranty  was  breach- 
ed when  the  judgment  was  satisfied  by  the 
grantee,  and  from  that  date  on  the  statute 
of  limitations  commenced  to  run  against  the 
right  of  action  for  the  breach. 

[3]  The  defendant  further  contends  that, 
inasmuch  as  the  plaintiff  failed  to  give  blm 
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written  notice  to  defend  the  tide  In  the  ac- 
tion In  the  United  States  Court,  he  cannot 
now  maintain  an  independent  action  tor  the 
breach  of  warranty.  To.  support  this  con- 
tention, we  are  cited  to  section  1166,  R.  L. 
1910.  This  section  mast  be  construed  In  con- 
nection with  the  sections  immediately  pre- 
ceding and  following,  and,  when  read  to- 
gether, the  meaning  of  each  Is  made  mani- 
fest   Section  1165,  Id.,  provides : 

"In  all  cases  where  there  is  a  recovery  of 
land  or  an;  interest  therein,  adTerse  to  any 
warranty  deed  thereto,  the  judgment  by  which 
such  recovery  is  bad  shall  ^ot  be  effective  or  be- 
come the  basis  of  an  action  against  previons 
grantors,  other  tlian  those  who  are  parties  tl^ere- 
to  or  have  been  notified  in  writing  of  the  pen- 
dency thereof  twenty  days  before  such  judgment 
is  entered." 

We  have  seen  that  the  defendant  was  not 
only  notified  orally  by  the  plaintiff  to  pro- 
,  tect  the  title,  but  was  served  with  somnions 
In  the  action  in  the  United  States  Court, 
and  ftfrther  he  appeared  by  attorney  and  fil- 
ed an  answer.  He  was  a  party  to  that  ac- 
tion, and  bound  by  the  judgment  therein  to 
the  same  extent  as  was  the  plaintiff.  Being 
a  party,  It  was  not  necessary  to  serve  him 
with  the  written  notice  required  in  section 
1166,  Id.,  which  provides: 

"Where  an  action  is  brought  against  a  grantee 
to  recover  real  estate  conveyed  to  him  by  war- 
ranty deed,  he  must  notify  the  grantor  or  per- 
son bound  by  the  warranty  that  such  suit  has 
been  brought,  at  least  twenty  days  before  the 
day  of  trial,  which  notice  shall  be  in  writing 
and  shall  request  such  grantor  or  other  person 
to  defend  against  such  action;  and  in  case  of 
failure  to  give  such  notice  there  shall  be  no  fur- 
ther liability  upon  such  warranty,  except  when 
it  is  clearly  shown  that  it  was  impossible  to 
make  service  of  such  notice." 

Section  1167,  Id.,  gives  the  defendant  the 
right  to  apply  and  be  made  a  party,  so  that 
he  may  have  an  opportunity  to  defend  his 
warranty,  or  U  he  fails  to  appear  after  due 
notice,  the  court  shall  determine  all  the 
rights  of  the  parties,  and  in  case  recovery 
Is  adverse  to  the  warranty,  the  warrantee 
shall  recover  of  the  warrantor  the  price 
of  the  land  paid  for  the  conveyance  at  the 
time  of  the  warranty,  and  all  sums  nec- 
essarily expended,  inclndlng  reasonable  at- 
torney's fee  and  Interest  at  the  rate  of  10 
per  cent,  per  annum  on  all  sums  so  paid 
from  the  time  of  payment.  The  defendant, 
being  a  party  to  the  action  In  the  federal 
court,  knowing  that  his  warranty  was  In- 
volved, and  failing  to  avail  himself  of  the 
privilege  at  that  time  to  have  the  rights 
adjusted  between  himself  and  the  plaintiff, 
ought  not  now  to  be  heard  to  say  that,  be- 
cause 'tfie  plaintifP  failed  in  that  action 
to  have  hia  rights  against  the  defendant  ad- 
judicated, he  is  now  estopped  from  instl- 
toting  the  case  at  bar.    We  are  not  prepar- 


ed to  tiay  that  the  United  States  Court 
could  have  adjusted  the  differences  between 
this  plaintiff  and  defendant  in  that  action. 
We  have  serious  doubts  whether  or  not  the 
court  was  clothed  with  this  jurisdlcti(Mi; 
however,  when  the  plaintiff  was  sned  in 
that  court,  it  was  as  much  the  duty  of  the 
defendants  to  defend  his  title  there  as  if 
the  action  had  been  brought  in  the  state 
conrt  In  8  Am.  &  Eng.  Encyc.  of  Law,  p. 
208,  it  la  said: 

"Where  the  covenantor  has  been  notified  of 
the  pendency  of  such  suit,  or  appeared  or  was 
a  party  thereto,  the  record  of  such  judgment  is 
conclusive  evidence  of  the  paramount  title  of 
the  adverse  claimant." 

To  the  same  effect,  see  11  Oyc  1157. 

[4]  'lids  cause  of  action  did  not  arise 
prior  to  statehood.  So  far  as  the  evidence 
dlB(floses,  plaintiffs  right  to  relief  under 
the  warranty  was  bom  on  the  date  of  the 
Judgment  of  the  United  States  Court,  can- 
celing the  allotment  of  Wesley  Hoparken- 
tubbi.  It  follows,  therefore,  that  the  laws 
of  Oklahoma  apply.  The  Judgment  of  the 
United  States  Court,  Introduced  In  the  trial 
of  this  cause  in  the  court  below,  failed  to 
Include  the  costs  of  the  trial.  The  court' 
admitted  evidence  on  the  part  of  the  plaintiff 
.tending  to  prove  that  the  costs  were  paid, 
and  defendant  assigned  as  error  the  action 
of  the  court  in  admitting  evidence  on  this 
point.     Section  5229,  R.  L.  1910,  provides: 

"Where  it  is  not  otherwise  provided  by  this 
and  other  statutes,  costs  shall  be  allowed,  of 
course,  to  the  plaintiff,  upon  a  judgment  in 
his  favor,  in  actions  for  the  recovery  of  money 
only,  or  for  the  recovery  of  specific,  real  or  per- 
sonal property." 

It  was  said  in  DlUahunty  t.  L.  R.  &  F. 
S.  Ry.  Co.,  69  Ark.  629,  27  S.  W.  1002,  28 
S.  W.  657: 

"Where  a  grantee  is  in  possession  at  the  time 
of  receiving  a  conveyance,  and  thereafter  volun- 
tarily acquires  the  paramount  title,  the  damages 
for  breach  of  covenant  of  warranty  in  the  con- 
veyance is  the  amount  necessarily  paid  for  the 
outstanding  title,  with  any  other  necessary  ex- 
penses in  procuring  it," 

If  the  judgment  as  originally  rendered 
filled  to  Include  costs,  the  plaintiff  could 
easily  have  filed  a  motion  to  tax  costs,  and 
the  court  could  have  ordered  the  plaintiff 
to  do  Just  what  he  did  do.  Besides,  theite 
is  no  evidence  that  the  costs  were  not 
demanded.  The  defendant  sought  to  prove 
the  disposition  made  of  the  $3,500  received 
from  the  plaintiff  as  the  consideration  for 
the  deed.  The  court  sustained  objection  to 
this  evidence,  to  which  the  defendant  ex- 
cepted. Under  the  theories  of  the  respeo- 
tive  parties  and  under  the  evidence,  we  can- 
not see  that  the  court  committed  error  In 
excluding  testimony  of  this  nature;  We  can- 
not see  wherein  the  substantial  rights  ot 
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the  defendant  were  thereby  affected,  or  bow 
the  Jury  would  have  been  assisted  In  any 
way  by  this  evidence. 

One  of  the  questions  submitted  to  the 
Jury  by  the  Instructions  of  the  court  was 
as  to  the  knowledge  of  the  plalntlft  regard- 
ing the  capacity  In  which  the  defendant  held 
the  title  to  the  lands.  We  find  there  were  no 
dealings  directly  between  the  plaintiff  and 
the  defendant  prior  to  the  execution  of  the 
deed  by  the  latter.  The  land  was  sold  to 
the  plaintiff  by  real  estate  agents.  The 
defendant  claims  that  he  only  held  the  title 
as  trustee  for  Mrs.  Durkee  and  Mrs.  El- 
liott, and  further  that  the  plaintiff  had 
knowledge  of  this  (fact.  This  the  plaintiff 
positively  denied,  and  asserts  that  he  had  no 
communication  whatever  with  the  defendant 
regarding  the  sale ;  that  he  bad  J.  B.  Thomp- 
son, an  attorney,  to  pass  upon  the  deed. 
The  deed  in  all  respects  was  regular  upon 
its  face.  There  is  nothing,  as  disclosed  by 
the  deed,  to  indicate  that  the  defendant 
was  dealing  for  any  person  except  himself. 
The  burden  of  proof  was  upon  the  plain- 
tiff to  establish  his  cause  against  the  de- 
fendant. The  defendant  was  required  to 
establish  his  contention  by  a  preponderance 
of  the  evidence;  that  is,  that  he  held  the 
title  as  trustee,  and  that  knowledge  of  this 
was  brought  home  to  plaintiff. 

From  a  careful  reading  of  the  record,  we 
are  forced  to  say  that  the  plaintiff  is  strong- 
ly corroborated  In  his  contention,  and  the 
defendant  is  wholly  uncorroborated,  as  It 
is  clearly  shown  that,  at  the  time  of  the 
execution  of  the  deed,  he  had  been  a  prac- 
ticing lawyer  for  25  years.  He  himself 
had  prepared  the  deed,  and,  as  a  lawyer 
of  long  experience,  must  have  fully  realis- 
ed the  meaning  and  consequences  of  a  gen- 
eral warranty.  It  would  appear  that  the 
position  of  the  defendant  is  somewhat  In- 
consistent in  now  claiming  that  when  he 
executed  the  deed  he  had  no  other  interest 
in  the  land  than  that  of  a  mere  trustee, 
and  especially  when  he  voluntarily,  and 
with  no  request  from  the  plaintiff,  or  any 
one  representing  him,  executed  and  deliver- 
ed this  deed  warranting  the  title  thereby 
conveyed  against  the  whole  world.  Besides, 
the  admission  of  this  testimony  would  have 
been  merely  cumulative  and  a  repetition 
of  that  which  the  defendant  had  already 
given  wherein  he  had  testified  that  he  was 
only  a  trustee  and  did  not  derive  any  per- 
sonal  benefit  from   the  consideration. 

[7,  81  The  defendant  requested  an  instruc- 
tion, which  was  refused  by  the  court,  to 
the  effect  that,  if  the  plaintiff  compromised 
the  cause  In  the  United  States  Court,  then 
the  verdict  should  be  for  the  defendant. 
We  have  examined  the  record  and  fail  to 
find  any  evidence  tending  to  show  that  the 
Judgment  was  the  result  of  a  compromise. 
The  plaintiff  was  under  no  obligations  to 


the  defeadant  to  appeal  from  the  Judgment 
The  defmdant  had  the  same  right  to  appeal 
as  the  plaintiff  bad,  and,  when  neither  ap- 
pealed, the  Judgment  became  final.  El- 
liott V.  Saufley,  89  Ky.  52,  11  S.  W.  200;  11 
Cyc.  1135,  1336.  In  no  event  could  the  de- 
fbndant  complain  itt  the  refusal  of  lihe 
court  to  give  tUs  instruction,  as  the  same 
was  completely  covered  by  the  fifth  instruc- 
tion given  by  tlie  court  In  7  R.  C  L. 
1149,  It  is  said: 

"It  is  not  necessary  that  there  should  be  an 
actual  dispossession  of  the  grantee  from  the 
land.  It  is  sufScient  if  the  paramount  title  is 
BO  asserted  that  he  must  yield  to  it,  or  go  out; 
and,  where  this  is  the  case,  it  is  held  in  most 
of  the  states  that  the  covenantee  may  purchase 
or  lease  of  the  true  owner,  and  this  will  be  con- 
sidered a  sufficient  eviction  to  constitate  a 
breach." 

In  our  Judgment  the  court  gave  instruc- 
tions more  favorable  to  the  defendant  than 
he  was  entitled  to.  The  Jury  was  instruc- 
ted that.  If  the  defendant  held  the  land  in 
trust  and  the  plaintiff  knew  that  fact  and 
also  that  if  the  defendant  had  no  legal 
title  to  the  land  and  executed  the  deed  for 
the  purpose  of  fttdiltatln^l  the  purdia/se 
of  the  land  for  the  plaintiff,  and  that  these 
facts  were  within  the  knowledge  of  the 
plaintiff,  then  the  verdict  should  be  for  the 
defendant 

[S]  Defendant  further'  contends  that  the 
court  erred  in  permitting  the  plaintiff  to  in- 
troduce evidence  as  to  the  amount  of  at- 
torney's fees  paid  for  defending  the  action 
in  the  United  States  Court  We  hold  this 
was  not  error.  It  seems  to  be  the  uniform 
rule  that  where  a  vendor  sells  lands,  and 
the  title  fails,  and  the  purchaser,  to  pro- 
tect himself,  acquires  an  outstanding  title, 
the  purchaser  is  allowed  to  recover  against 
his  vendor  what  he  reasonably  expended 
in  acquiring  the  outstanding  adverse  or  su- 
perior title.  He  is  entitled  to  interest  and 
expenses  necessarily  Incurred.  Lewis  v. 
Boskins,  27  Ark.  61;  Stephens  v.  Black,  77 
Pa.  138;  Klndley  v.  Gray,  41  N.  O.  446;  Dll- 
lahnnty  ▼.  Little  R.  &  F.  S.  By.  Co.,  supra. 

In  Beach  ▼.  Nordman,  90  Ark.  69,  117  S. 
W.  785,  It  is  said: 

"The  grantee,  in  an  action  for  breach  of  a 
covenant  of  warranty,  can  recover  Costs  and  nec- 
essary expenses,  including  reasonable  attorney's 
fees,  incurred  in  a  bona  iide  defense  or  asser- 
tion of  his  title,  though  there  was  no  express 
agreement  by  the  grantor,  in  addition  to  his 
covenant,  to  pay  snch  expenses." 

To  the  same  effect,  see  Brawley  v.  Cope- 
lln,  supra. 

The  court  committed  no  error  in  refusing 
instructions-  tendered  by  defendant  as 
those  to  whidi  he  was  entitled  were  cover- 
ed by  the  instructions  the  court  gave.  We 
find  no  error  in  the  Judgment  of  the  trial 
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court  and  conclude  the  same  should  be  af- 
firmed ;  and  it  is  so  ordered. 

OWEN,  C.  J.,  and  SHARP,  HARRISON, 
McNeill,   and  HIGGINS,  JJ.,  concur. 


GRAT  «t  aL  t.  McKNIGHT  et  al.    (No.  8755.) 

(Supreme  Court  of  Oklahoma.    June  24,  1919. 
Rebearins  Denied  Sept.  9,  1919.) 

(SvUabu*  hy  the  Court., 

1.  Indians  «=»18— Descent  of  Aixotmewt— 
liiiGrnMATE  Child— Statdtib. 

Under  Act  Cong.  Feb.  28, 1891.  26  Stat  794, 
c.  383,  8  5  (U.  S.  Comp.  St.  {  4222),  providing 
that,  for  determination  of  descent  of  allotted 
lauds,  whenever  a  male  and  female  Indian 
diall  have  cohabitated  as  husband  and  wife, 
their  issue  for  snch  purpose  shall  be  regarded  as 
legitimate,  and  that  every  other  Indian  child, 
otherwise  illegitimate,  shall  for  that  purpose  bo 
taken  to  be  the  legitimate  issue  of  the  father, 
the  illegitimate  child  of  an  allottee  by  an  In- 
dian woman,  whether  bom  as  the  result  of 
cohabitation  in  accordance  with  Indian  cus- 
toms or  not, 'is  entitled  to  inherit  rights  in  his 
father's  allotment  as  bis  heir. 

2.  Indians  «s»18  —  Patent  —  Siohts  of 
Hkibs. 

John  Nestell,  a  white  man,  by  the  provi- 
sions of  the  Kiowa,  Comanche,  and'  Apache 
Agreement  (31  Stat  676,  c  813)  was  awarded 
all  the  benefits  of  land  and  money  conferred  by 
the  agreement  the  same  as  members  by  blood 
of  one  of  said  tribes.  Under  the  agreement,  aft- 
er an  allotment  was  selected  and  approved  by 
the  Secretary  of  the  Intierior,  the  title  thereto 
was  to  be  held  in  trost  for  the  allottee  for  a 
period  of  29  years  in  the  time  and  manner  pro- 
vided by  Act  Feb.  8,  1887,  c.  119,  24  Stat.  388, 
and  the  act  amendatory  thereof  approved  Feb- 
ruary 28,  1891  (26  Stat  794,  c.  383),  and  at  the 
expiration  of  said  period  the  title  was  to  be 
conveyed  in  fee  simple  to  the  allottee,  or  his 
heirs,  free  from  all  incumbrances.  The  said 
John  Nestell  died  in  August,  1902,  prior  to  the 
issuance  of  final  patent,  but  subsequent  to  the 
issuance  of  the  trust  patent.  The  Indian  Ap- 
propriation Act  approved  March  3,  1903  (32 
Stat.  1008,  c.  094),  authorized  and  directed  the 
Secretary  of  the  Interior  to  issue  a  patent  in 
fee  to  several  designated  persons,  including  the 
said  John  Nestell,  and  further  provided  that  "all 
restrictions  a^  to  the  sale,  incumbrance,  or  tax- 
ation of  said  lands  are  hereby  removed."  On 
June  17,  1903,  the  Secretary  of  the  Interior  is- 
sued a  patent  to  the  heirs  of  John  Nestell  with- 
out naming  them.  Held,  that  said  heirs  took 
the  estate  by  inheritance,  and  not  by  direct 
grant  from  the  United  States. 

3.  Indians  «s92&— County  Coubts— Pbobatk 

JUBISDIOIION   —  DBTEBUINATION    OF    HKIB- 
BHIP. 

County  courts  of  this  state,  in  the  exercise 
of  their  probate  jurisdiction,  are  authorized  to 


determine  who,  in  fact,  are  the  heirs  of  a  de- 
ceased person  for  the  purpose  of  distributing 
the  estate  of  the  decedent  except  in  those  cases 
involving  Indian  allotments  where  Congress  has 
not  relinquished  ita  supervisory  control  over 
the  same  or  delegated  such  authority  to  said 
courts,  and  after  the  death  of  an  allottee  in  the 
Kiowa,  Comanche,  and  Apache  reservation  un- 
der a  trust  patent  and  during  the  trust  period, 
county  oourta  are  without  jurisdiction  to  de- 
termine who  in  fact  are  the  heirs  of  said  dece- 
dent; but  after  the  issuance  of  patent  and  the 
removal  of  restrictions,  and  the  withdrawal  of 
federal  supervision,  and  where  tho  question  of 
heirship  has  not  been  determined  by  the  Secre- 
tary of  the  Interior  during  the  trust  period,  the 
county  court  having  jurisdiction  of  the  adminis- 
tration of  the  estate  of  the  deceased  allottee  is 
authorized  to  determhie,  under  the  state  law, 
who  in  fact  are  the  heirs  of  the  decedent,  and 
to  distribute  his  estate  accordingly. 

4.  Exxcutorb  and  ADXiNiarniATOBS  <8=>31G(6> 

—  DECBEE  of  DISTBIBUTION  —  COIXATIBAI. 

Attack. 
A  decree  of  distribution  of  a  county  court 
cannot  be  successfully  attacked  in  a  collateral 
proceeding  for  mere  irregularities  in  the   pro- 
ceedings in  the  county  court 

6.  DiaTBiBijnoN  —  Rbsidub  of  Ebtatb  —  3v- 

BIBDICTION  OF  OOTTNTT  COUBT. 
Under  section  6468,  Rev.  Laws  1010,  upon 
the  final  settlement  of  an  account  of  the  execu- 
tor or  administrator,  or  at  any  subsequent  time, 
upon  the  application  of  the  executor  or  admin- 
istrator, or  of  any  heir,  legatee,  or  devisee,  the 
court  must  proceed  to  distribute  the  residue  of 
the  estate  of  the  decedent  over  which  it  is  ex- 
ercising jurisdiction. 

8.  JUDOKXNT  €=»509,  612— Valxditt— Fbatjd. 
It  is  not  every  kind  of  fraud  that  will  vitiate 
a  judgment  in  an  independent  proceeding,  for 
to  investigato  the  character  of  the  testimony 
upon  which  a  judgment  was  obtained  would  be 
to  retry  the  issues  submitted  in  the  trial  at 
which  the  judgment  was  obtained,  and  the  re- 
sult would  be  that  there  would  be  no  end  to  the 
litigation.  The  fraud  which  will  vitiate  a 
judgment  In  an  independent  proceeding  must 
be  extraneous  to  the  issues  and  such  as  would 
deprive  the  party  of  a  fair  opportunity  to  pre- 
sent his  ease.  Brown  et  al  ▼.  Treat  et  al.,  86 
Okl.  239,  128  Pac.  895. 

7.  Appbai.  and  Ebbob  «=>1006(2)— Tbial  to 
JuBT— BINDINGS— Weight. 

In  an  action  for  the  recovery  of  real  proper- 
ty, tried  to  the  court  without  a  jury,  the  find- 
ings of  the  court  upon  disputed  questions  of 
fact  will  be  given  the  same  weight  and  effect  as 
the  verdict  of  a  jury,  and,  where  reasonably 
supported  by  the  evidence,  will  not  be  disturbed 
on  appeal. 

Error  from  District  Court,  Caddo  County ; 
WiU  Unn,  Judge. 

Action  by  Sarah  B.  Gray,  as  administratrix 
of  the  estate  of  Mary  B.  Gray,  deceased,  and 
others,  against  L.  E.  McKnight  and  others. 


4=9For  otker  caMs  see  same  topic  and  KBT-NUMBEH  In  all  Key-Numbered  Dtgeets  and  Indexes 
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Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

H.  E.  Asp,  of  Oklahoma  City,  O.  H.  Cars- 
well,  of  Anadarko,  and  Blake  &  Boys,  of  Ok- 
lahoma City,  for  plaintiffs  In  error. 

A.  J.  Morris,  of  Anadarko,  for  defendants 
In  error  McKnight  and  Haskett 

RAINES,  J.  This  case  Involves  the  title 
to  an  allotment  of  land  made  under  the  Kio- 
wa, Comanche,  and  Apache  Agreement  (31 
Stat.  676,  c.  813).  John  Nestell  was  a  white 
man,  and  under  the  said  agreement  he,  with 
certain  other  named  persons,  were  awarded 
all  the  benefits  of  land  and  money  conferred 
by  the  agreement,  the  same  as  members  by 
blood  of  one  of  said  tribes.  The  agreement 
provided  that,  when  allotments  of  land  were 
selected  and  approved  by  the  Secretary  of  the 
Interior,  the  title  thereto  should  be  held  In 
trust  for  the  respective  allottees  for  a  period 
of  25  years  "In  the  time  and  manner  and  to 
the  extent  provided  for  in  the  act  of  Congress 
entitled  'An  act  to  provide  for  the  allotment 
of  lands  In  severalty  to  Indians  on  the  vari- 
ous reservations,  and  to  extend  the  protection 
of  the  laws  of  the  United  States  and  territo- 
ries over  the  Indians,  and  for  other  pur- 
poses,' approved  February  8,  1887  [24  Stat 
388,  c.  119],  and  an  act  amendatory  thereof, 
approved  February  28,  1891  [26  Stat.  794, 
c.  383].  And  at  the  expiration  of  the  said 
period  of  twenty-five  (25)  years  the  titles 
thereto  shall  be  conveyed  in  fee  simple  to  the 
allottees  or  their  heirs,  free  from  all  incum- 
brances." The  act  of  February  8,  1887,  Is 
commonly  called  the  General  Allotmoit  Act. 
John  Nestell  died  In  August,  1902,  prior  to 
the  issuance  of  final  patent,  but  subsequent 
to  the  Issuance  of  the  trust  patent.  The  In- 
dian Appropriations  Act,  approved  March  3, 
1908  (32  Stat.  1008,  c.  994),  authorized  and 
directed  the  Secretary  of  the  Interior  to  Is- 
sue a  patent  In  fee  to  several  designated  per- 
sons, Including  the  said  John  Nestell,  and 
provided  that  "all  restrictions  as  to  the  sale. 
Incumbrance,  or  taxation  of  said  lands  are 
hereby  removed."  The  Allotment  Act  of 
February  8,  1887,  supra,  contained  the  fol- 
lowing provisions: 

"Upon  the  approval  of  the  allotments  pro- 
vided for  in  this  act  by  the  Secretary  of  the 
Interior,  be  shall  cause  patents  to  issue  there- 
for in  the  name  of  the  ijlottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land  thus 
allotted,  for  the  period  of  twenty-five  years, 
in  trust  for  the,  sole  use  and  benefit  of  the  In- 
dian to  whom  such  allotment  shall  have  been 
made,  or,  in  case  of  his  decease,  of  his  heirs  ac- 
-cording  to  the  laws  of  the  state  or  territory 
where  such  land  ig  located,  and  that  at  the  ex- 
piration of  said  period  the  United  States  will 
•convey  the  same  by  patent  to  said  Indian,  or 
his  heirs  as  aforesaid,  in  fee,  discharged  of  said 
trust  and  free  of  all  charge  or  incumbrance 
whatsoever:    Provided,   that   the  President  of 


the  United  States  may  in  any  case  in  his  dis- 
cretion extend  the  period.  And  if  any  convey- 
ance shall  be  made  of  the  lands  set  apart  and 
allotted  as  herein  provided,  or  any  contract 
made  touching  the  same,  before  the  expiratioa 
of  the  time  above  mention^,  such  conveyance 
or  contract  shall  be  absolutdy  null  and  void: 
Provided,  that  the  law  of  descent  and  partition 
in  force  in  the  state  or  territory  where  such 
lands  are  situate  shall  apply  thereto  after  pat- 
ents therefor  have  been  executed  and  deliv- 
ered, except  as  herein  otherwise  provided; 
and  the  laws  of  the  state  of  Kansas  regulating 
the  descent  and  partition  of  real  estate  shall, 
so  far  as  practicable,  apply  to  all  lands  in  the 
Indian  Territory  which  may  be  allotted  in  sev- 
eralty under  the  provisions  of  this  act." 

John  Nestell,  at  the  time  of  Ms  death,  was 
possessed  of  certain  personal  property,  and 
he  left  a  wlU  devising  his  estate  to  Callle 
Ryan.  Ap  executor  was  appointed  by  the 
probate  court  of  Caddo  county.  Prior  to  the 
Issuance  of  patent  the  executor  did  not  claim 
that  be  had  the  rlg^t,  nor  did  he  attempt,  to 
take  possession  of  the  allotment  In  controver- 
sy, but  subsequent  to  the  issuance  of  patent 
did  for  several  years  collect  the  rents  there- 
from. On  the  2l3t  day  of  May,  1907,  the  ex- 
ecutor filed  his  final  account,  and  an  order 
was  entered  directing  blm  to  pay  certain  al- 
lowed claims  out  of  the  funds  of  the  estate, 
and,  upon  filing  his  receipts,  that  he  be  dis- 
charged. An  appeal  was  taken  from  this  or- 
der, which  appeal  was  dismissed  by  the  dis- 
trict court  on  the  19th  day  of  Jime,  1909. 
The  case  was  tbexi  neglected,  and  no  order 
was  made  transmitting  it  back  to  the  county 
court  until  April  23, 1910,  when  the  order  dis- 
missing the  appeal  was  filed  in  the  county 
court  The  appearance  docket  of  the  probate 
court  shows  that  on  May  5,  1910,  another  or- 
der was  entered  setting  a  day  for  settlement 
of  account  and  issuing  notice,  etc.  On  Au- 
gust 19, 1910,  an  order  of  discharge,  together 
wltli  a  decree  of  distribution,  was  entered, 
distributing  the  estate  to  I/.  E.  McKnight  and 
F.  L.  Haskett,  as  grantees  of  Albert  Lamar, 
who  was  found  to  be  the  Illegitimate  son  of 
John  Nestell  by  an  Indian  woman,  and  as 
such  to  be  his  sole  heir  at  law. 

Subsequently  this  action  was  commenced 
by  the  grantees  of  the  brothers  and  sisters 
and  the  descendants  of  several  brothers  and 
sisters  of  the  said  John  Nestell  against  L.  E. 
McKnight  and  F.  H.  Haskett  for  the  posses- 
sion of  the  allotment — It  being  the  contention 
of  the  plaintiffs  that  Albert  Lamar  was  not 
the  child  of  John  Nestell;  that  If  he  was 
found  to  be  the  Illegitimate  child  of  John 
Nestell,  as  contended,  that  he  was  not  an  heir 
to  the  allotment^ of  the  deceased;  that  the 
decree  of  distribution  entered  by  the  county 
court  of  Caddo  county  was  void,  for  the  rea- 
son that  the  court  was  without  Jurisdiction 
to  render  said  decree,  and  that  the  said  de- 
cree of  distribution  was  obtained  by  fraud. 

[1]  We  will  first  consider  the  proposition 
advanced  by  plaintiffs  in  error  that  Albert 
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Iiamar,  even  fhongh  he  is  an  Illegitimate 
child  of  John  Nestell,  as  contended  by  de- 
fendants in  error,  is  not  an  heir,  and  under 
the  law  is  not  entitled  to  the  allotment,  of 
the  said  John  Nestell,  deceased.  The  goTem- 
ing  statute  is  the  act  amendatory  of  the  act 
approved  Febmary  8,  1887  (26  Stat.  794), 
which  act  was  approved  February  28,  1891; 
section  5  (U.  8.  Comp.  St.  {  4222)  thereof  be- 
ing as  follows: 

"For  the  parpose  of  determining  the  descent 
of  land  to  the  heirs  of  any  deceased  Indian  un- 
der the  proTisions  of  the  fifth  section  of  said  act, 
whenever  any  male  and  female  Indian  shall 
have' cohabited  together  as  husband  and  wife  ac- 
cording to  the  custom  and  manner  of  Indian  Ufe 
the  issue  of  such  cohabitation  shall  be,  for  the 
purpose  aforesaid,  taken  and  deemed  to  be  the 
legitimate  issne  of  the  Indians  so  living  to- 
gether, and  every  Indian  child,  otherwise  ille- 
gitimate, shall  for  such  purpose  be  taken  and 
deemed  to  be  the  letritimate  issue  of  the  father 
of  such  chQd." 

It  Is  earnestly  insisted  that  under  the 
Oklahoma  statute  of  descent  an  illegitimate 
child  does  not  Inherit  from  its  father,  un- 
less the  putative  father  acknowledges  in  writ- 
ing, signing  In  the  presence  of  competent  wit- 
nesses, that  he  is  the  father  of  such  child. 
According  to  the  evidence,  John  Nestell  never 
acknowledged  in  writing  the  said  Albert 
Lamar  as  his  child,  and  it  is  contended  that 
the  act  above  quoted  does  not  apply  to  the 
case  at  bar,  for  the  reason  that  John  Nestell 
was  a  white  man,  and  the  act,  by  its  terms, 
only  appUed  to 'the  heirs  of  deceased  Indians. 
This  Identical  question  has  received  the  con- 
sideration of  the  Supreme  Court  of  Wiscon- 
sin in  a  case  entitled  In  re  House's  Heirs, 
132  Wis.  212,  112  N.  W.  27,  and  also  in  the 
case  of  Smith  v.  Smith,  140  Wis.  599,  128  N. 
W.  148,  wherein  the  court  held  that  an  lUegit- 
Imate  child  of  a  white  father  was  an  heir 
within  the  meaning  of  said  act.  In  the  first- 
named  case  the  court  said: 

"It  is  said  that  the  trial  court  erred  in  con- 
struing that  part  of  these  statutes  which  was 
enacted  for  the  purpose  of  determining  the  de- 
scent, of  these  lands  to  the  heirs  of  any  de- 
ceased Indian.  It  wag. manifestly  intended  that 
the  word  'heir,'  as  used  in  this  part  of  the  act, 
should  include  the  children  of  Indians  coming 
within  the  classes  specified,  namely,  first,  the 
children  born  to  'any  male  and  female  Indian 
[who]  shall  have  cohabited  together  as  husband 
and  wife  according  to  the  custom  and  manner  of 
Indian  life.'  This  class  of  children  are  to  be 
'taken  and  deemed  to  be  the  legitimate  issue  of 
the  Indians  so  living  together.'  The  intent  of 
this  provision,  for  the  purposes  of  this  act,  was 
evidently  to  make  this  class  of  children,  who 
are  legitimate  under  Indian  custom  and  manner, 
legitimate  within  the  state  or  territory  where 
they  reside,  though  the  laws  of  such  state  or 
territory  might  not  recognize  them  as  legitimate, 
because  their  parents  were  not  married  accord- 
ing to  the  laws  of  such  state  or  territory.  The 
o^er  class  is  comprehended  in  the  phrase  im- 


mediately following  the  part  last  above  quoted. 
It  reads:  'And  every  Indian  child,  otherwise  il- 
legitimate, shall  for  such  purpose  be  taken 
and  deemed  to  be  the  legitimate  issue  of  the 
father  of  such  child.'  It  is  urged  that  the  trial 
court's  construction,  that  they  formed  a  class 
different  from  the  first,  which  included  all  the 
illegitimate  children  of  the  father  who  were 
not  the  issue  of  him  and  a  female  cohabiting 
together  as  husband  and  wife  ilccording  to  the 
custom  and  manner  of  Indian  life,  rendered  the 
previous  class  an  unnecessary  one,  because  this 
latter  dass  would  include  all  illegitimate  chil- 
dren. It  is  evident  that  this  class  of  children 
is  constituted  of  those  who  are  illegitimate  ac- 
cording to  Indian  custom 'and  manner,  as  well 
as  by  the  law  of  the  state  or  territory  where 
they  reside,  and  as  such  might  accordingly 
not  occupy  the  same  status  as  to  the  right  of 
inheritance  that  the  first  class  do,  whose  legiti- 
macy recognised  according  to  Indian  custom  and 
manner  is  imported  into  the  state  or  territory 
where  they  reside  and  given  effect  for  the  pur- 
pose of  this  act  Recognition  of  this  differ- 
ence in  their  status  by  Indian  custom  and  man- 
ner and  the  law  of  the  state  or  territory  makes 
the  act  inclusive  of  all  Indian  children  not  bom 
in  lawfvA  wedlock  according  to  the  law  of  the 
state  or  territory  of  their  residence.  It  seems 
that  Congress,  in  the  evident  purpose  of  caring 
for  all  Indians  as  its  wards,  whether  legitimate 
or  illegitimate,  framed  this  statute  so  as  to 
indnde  all  Indian  children,  legitimate  or  ille- 
gitimate, under  the  codes  of  the  Indians  or 
of  the  state  or  territory  where  they  reside. 
There  is  no  question  under  this  interpretation 
of  the  statute  bnt  that  all  of  the  children  of 
Thomas  Housw^  deceased,  are  his  heirs  for  the 
purpose  of  inheriting  the  lands  allotted  to  him 
under  the  act  of  Congress.  This  disposes  of  the 
qnestion  as  to  who  were  his  heirs  for  this  pur- 
pose, and  results  in  Thomas  House  Ninham 
taking  the  share  of  bis  mother,  who  was  one 
of  the  children  of  Thomas  House,  deceased." 

We  think  the  Supreme  Court  of  Wisconsin 
correctly  construed  the  statute.  We  have  no 
doubt  that.  If  the  said  Albert  Lamar  was  the 
Illegitimate  son  of  John  Nestell,  be  would  be 
his  sole  heir  at  law. 

[2,  8]  Bnt  there  is  a  serious  question  in 
this  case.  There  was  admitted  in  evidence, 
over  the  objection  of  plaintiff  in  error,  the 
decree  of  the  county  court  of  Caddo  county' 
finding  that  the  said  Albert  Lamar  was  the 
illegitimate  son  of  John  Nestell,  and  that  as 
such  he  was  his  sole  heir  at  law,  and  distrib- 
uting the  land  and  vesting  the  title  thereto  in 
the  defendants  in  error  McKnIght  and  Has- 
kett,  as  grantees  of  the  said  Albert  Lamar.  It 
Is  earnestly  Insisted  that  said  court  did  not 
have  Jurisdiction  to  enter  said  decree.  It  will 
be  borne  in  mind  that  the  allotment  of  John 
Nestell  was,  <^.urlng  his  lifetime,  inalienable, 
and,  although  a  trust  patent  bad  been  issued 
to  him,  the  legal  title  to  the  land  was  In  the 
United  States  during  the  trust  period,  and 
the  allottee  had  only  the  right  of  occupancy. 
At  the  end  of  tbei  trust  period,  under  the  Al- 
lotment Act,  it  was  to  be  conveyed  to  him,  or 
In  case  of  his  death  to  his  heirs,  by  the  nltl- 
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mate  or  flnal  patent  from  the  United  States. 
McKay  V.  Kalyton,  204  U.  S.  458,  27  Sup.  Ct. 
346,  51  L.  Ed.  566;  Hallowell  v.  United 
States,  221  U.  S.  317,  31  Syip.  Ct  587,  55  L. 
Ed.  750 ;  Heckman  v.  United  States,  224  U.  S. 
413,  32  Sup.  r;t.  424,  56  L.  Ed.  820;  Monson 
V.  SImonson,  231  U.  S.  341,  34  Sup.  Ct.  71,  58 
li.  Ed.  260;  Caesar  v.  Krow,  176  Pac.  927; 
United  States  Fidelity  &  Guar.  Co.  t.  Han- 
sen, 36  Okl.  459, 129  Pac.  60,  Ann.  Gas.  1915A, 
402.  State  courts  did  not  hare  Jurisdiction 
to  determine  the  heirship  of  the  said  John 
NesteU  after  his  death  and  during  the  trust 
period.  Csesar  v.  Krow,  supra,  and  cases 
therein  cited. 

Many  cases  are  cited  by  counsel  for  plain- 
tiff in  error  in  support  of  their  view  that 
the  title  never  vested  in  John  Nestell,  and 
that  the  heirs  took  by  direct  grant  from  the 
United  States  as  objects  of  its  bounty. 
Among  these  authorities  are  Hall  v.  Russell, 
101  U.  S.  603,  25  L.  Ed.  829;  McCune  v. 
Essig  (C.  C.)  118  Fed.  273 ;  Id.,  122  Fed.  588, 
59  C.  C.  A.  429;  Id.,  199  U.  S.  382,  26  Sup. 
Ct  78,  50  I^.  Ed.  237;  Hershberger  v.  Blew- 
ett  (C.  C.)  55  Fed.  170;  Rogers  v.  Clem- 
mans,  26  Kan.  523;  Coulson  v.  Wing,  42 
Kan.  507,  22  Pac.  570,  16  Am.  St  Rep.  503 ; 
Cooper  V.  Wilder,  111  Cal.  195,  43  Pac.  591, 
52  Am.  St  Rep.  163;  Lamb  v.  Starr,  Fed. 
Cas.  No.  8,022,  Deady,  447;  WIttenbrook  v. 
Wheadon,  128  Cal.  150,  60  Pac.  664,  79  Am. 
St  Rep.  32;  Gjerstadengen  v.  Van  Duzen, 
7  N.  D.  612,  76  N.  W.  233,  6^ Am.  St  Rep. 
679;  Martyn  v.  Olson,  28  N.  f).  317,  148  N. 
W.  834,  L.  R.  A.  1915B,  681;  Crlner  v. 
Farve,  44  Okl.  618,  146  Pac.  10.  These 
cases  are  materially  different  from  the  in- 
stant case  In  one  important  respect,  since  all 
are  based  upon  the  vital  proposition  that 
the  original  claimant  was  entitled  to  the 
allotment  only  on  condition  that  he  fulfilled 
certain  requirements  provided  by  the  act 
under  which  he  claimed  the  land.  In  Hall 
V.  Russell,  supra,  a  case  arising  la  the  state 
of  Oregon  under  the  act  of  Congress  com< 
monly  called  the  "Donation  Act,"  which  pro- 
vided that  where  a  settler  died  prior  to  the 
expiration  of  the  four  years'  residence  that 
all  of  the  rights  of  the  deceased  should 
descend  to  his  heirs  at  law,  including  the 
widow,  it  was  held  that  the  heirs  became 
qualified  grantees  upon  his  death  and  took 
title  to  the  land  direct  from  the  United 
States.  The  reason  upon  which  this  deci- 
sion was  based  was  that  the  act  required 
full  four  years'  residence  by  the  person 
claiming  tbe  grant,  and  that  except  for  the 
above  provision  of  the  act  all  the  rights 
of  the  settler  would  have  been  lost  by  his 
death,  and  he  would  have  had  nothing  in 
the  land  to  descend  to  his  heirs.  The  case 
of  McOnne  v.  Essig,  supra,  arose  under  the 
Homestead  Law,  and  the  claimant  died  be- 
fore he  bad  performed  all  the  conditions 
precedent  entitling  him  to  a  patent,  and  it 


was  held  that  by  tbe  provision  permitting 
his  widow  to  complete  what  was  necessary  to 
be  done  in  order  to  acquire  tbe  patent,  and 
for  the  conveyance  of  the  title  to  her  in 
her  own  right,  she  took  title,  not  by  Inher- 
itance from  the  deceased,  but  by  grant  di- 
rectly from  tbe  United  States.  The  case  of 
Crlner  v,  Farve,  supra,  Involred  the  allot- 
ment of  one  Joseph  Baptiste,  a  Mississippi 
Choctaw  Indian,  under  an  act  of  Congress 
(Act  July  1,  1902,  c.  1362,  32  Stat.  651) 
which  granted  him  the  land  on  the  condition 
that  he  reside  in  the  Indian  Territory  for  a 
number  of  years  after  making  selection  of 
the  allotment  Section  5  of  the  act  of  April 
26,  1906  (34  Stat  138,  c.  1876),  conferred 
upon  the  decedent's  heirs  the  right  to  make 
the  necessary  proof  Trbere  the  claimant  died 
after  selection  and  before  performing  the 
conditions,  and  it  was  held  that  the  said 
Joseph  Baptiste,  at  the  time  of  his  death, 
did  not  have  any  devisable  interest  in  the 
land,  and  that,  upon  the  making  of  the  neces- 
sary proof  by  the  heirs  and  the  issuance  of 
the  patent,  the  title  inured  to  and  vested  In 
his  heirs. 

It  is  unnecessary  to  speclflcally  mention 
the  other  cases,  as'  they  all  involved  tbe  same 
principle.  But  a  very  dilterent  situation  is 
here  presented.  By  the  provisions  of  the 
act  under  which  John  Neetell  took  the  allot- 
ment there  was  nothing  further  for  him  to 
do;  his  right  to  the  allotment  had  become 
absolute,  the  preliminary  patent  had  issued, 
and  at  tbe  expiration  of  the  trust  period  he 
was  entitled  to  a  patent  in  fee  therefor, 
provided  he  lived,  and,  in  the  contingency  of 
his  death  during  the  trust  period,  tbe  same 
title  that  be  had  vested  in  hia  heirs,  and 
they  likewise  became  entitled  to  the  patent 
in  fee  at  the  expiration  of  tbe  trust  period. 
Tbe  act  spedfled  that  tbe  patent  should  be 
issued  to  John  NesteU,  but  In  fact  it  vras 
issued  to  his  heirs  after  bis  death.  This, 
however,  is  immaterial,  for  it  had  the  same 
legal -effect  as  if  Issued  to  talm  during  his 
lifetime  under  section  5098,  U.  S.  Comp. 
Stat  1918  (section  2448,  U.  S.  Rev.  Stat), 
which  reads  as  follows: 

"Where  patents  for  public  lands  have  been 
or  may  be  issued,  in  pursuance  of  any  law  of 
the  United  States,  to  a  person  who  had  died,  or 
who  hereafter  dies,  before  the  date  of  such  pat- 
ent, the  title  to  the  land  designated  therein  shall 
Innre  to  and  become  vested  in  the  heirs,  dev- 
isees, or  assignees  of  such  deceased  patentee 
as  if  the  patent  had  issued  to  tbe  deceased  per- 
son during  life." 

The  intent  of  Congress  that  the  estate  was 
a  descendible  one  is  evident  from  the  above 
provision.  A  similar  question  was  decided 
by  the  Circuit  Court  of  Appeals  In  Shulthls 
V.  McDougal  et  al.,  170  Fed.  529,  95  C.  C. 
A.  615.  The  allotment  in  controversy  in 
that  case  was  that  of  one  Andrew.  J.  Berry- 
hill,  a  member,  of  the  Greek  Naticm  of  In- 
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dlans,  who  died  before  allotment,  and  wlu> 
took  by  virtue  of  the  following  provlalon  of 
Act  June  30,  1902,  c.  1323,  32  Stat.  501: 

"And  if  any  such  child  lias  died  since  May 
25,  1901,  or  may  liereafter  die  before  receiving 
his  aUotment  of  landa  and  distributive  share  of 
the  fonda  of  the  tribe,  the  lands  and  moneys  to 
which  he  would  be  entitled  if  living  shall  de- 
scend to  bis  heirs  as  herein  provided  and  be 
allotted  and  distributed  to  them." 

In  holding  that  said  allottee  took  eald 
lands  by  descent,  and  not  by  purchase,  the 
court  called  attention  to  section  5  of  the  Act 
of  April  26,  1906,  c.  1876,  34  Stat.  138,  which 
reads  as  follows: 

"That  all  patents  or  deeds  to  allottees^in  any 
of  the  Five  Civilized  Tribes  to  be  hereafter  is- 
sued shall  issue  in  the  name  of  the  allottee,  and 
if  any  such  allottee  shall  die  before  such  patent 
or  deed  becomes  effective,  the  title  to  the  lands 
described  therein  shall  inure  to  and  vest  in  his 
heirs;  and  in  case  any  allottee  shall  die  after 
restrictions  have  been  removed,  his  property 
shall  descend  to  his  heirs  or  his  lawftil  assigns, 
as  if  the  patent  or  deed  had  issued  to  the  al- 
lottee dnring  his  life,  and  all  patents  heretofore 
issued,  where  the  allottee  died  before  the  same 
became  effective,  shall  be  given  like  effect." 

It  will  be  seen  that  the  language  Just 
quoted  bears  a  similar  relation  to  the  allot- 
ment of  Andrew  J.  BerryhiU  as  the  language 
of  section  2448  bears  to  that  of  John  Nes- 
tell.  Speaking  to  the  question  then  under 
consideration,  the  Circuit  Court  of  Appeals 
said: 

"It  was  never  the  intent,  however,  either  of 
the  tribe  or  of  the  federal  government  to  grant 
to  parties  having  a  kinsman  who  had  died  before 
the  actual  making,  of  the  allotment  additional 
lands  as  a  bounty.  These  kinsman  got  all 
their  right  to  additional  lands  under  and  through 
the  enrolled  member  who  had  died.  Whether  the 
ancestor  was  actually  seised  of  the  property  or 
not  in  his  lifetime  was  immaterial.  It  was  the 
intent  of  the  statute  that  the  property  should 
pass  by  the  same  right  and  in  the  same  manner 
that  it  would  have  passed  if  the  person  en- 
rolled had  survived  to  receive  his  allotment 
The  tribe  was  not  bestowing  such  land  as  a 
bonnty,  but  was  simply  providing  for  the  right 
of  inheritance." 

And  with  direct  reference  to  section  5  of 
the  act  of  April  26,  1906,  the  court  said: 

"Here  is  an  express  declaration  by  Congress 
that  the  land  shall  descend  to  heirs  the  same  as 
it  would  have  descended  if  the  patent  or  deed 
had  issued  to  the  allottee  during  his  life,  and 
it  is  declared  that  allotments  for  allottees  who 
have  died  shall  also  thus  descend.  This  inter- 
pretation by  Congress  of  its  own  act  leaves  no 
room  for  doubt  as  to  its  Intent." 

A  very  similar  question  was  before  this 
court  in  Moffett  t.  Conley,  163  Pac.  118.  In 
thut  case,  subsequent  to  the  death  of  one 
Moses  Coney,  a  Creek  Indian,  an  allotment 
was  made  in  his  name,  and  thereafter  a  pat- 


ent was  issued  to  his  heirs.  In  deciding  that 
the  estate  was  one  of  inheritance,  and  went 
by  operation  of  law,  and  not  by  purchase, 
to  the  heirs,  this  court,  in  an  opinion  by  Mr. 
Justice  Sharpk  said: 

"The  allotment  selected  and  made  subsequent 
to  his  death  was  made  in  satisfaction  of  the 
right  which  he,  as  one  of  the  enrolled  citizens 
and  allotable  units  of  the  tribe,  had  in  his  life- 
time. The  heirs  took  their  title,  therefore,  not 
because  of  their  enrollment  as  tribal  citizens 
alone,  but  because  they  were  his  heirs— because 
they  were  related  to  him  by  consanguinity  and 
succeeded  to  Ms  rights  at  his  death.  That  the 
children  of  Moses  Coney  did  not  take  their  title 
by  purchase  is,  we  think,  settled  by  both  the 
decisions  of  this  court  and  the  federal  courts  in 
cases  arising  in  this  state.  *  *  *  That  the  ' 
lands  were  not  allotted  in  the  lifetime  of  Mose<> 
Coney,  but  in  his  place  and  stead,  and  on  ac- 
count of  his  right,  does  not  serve  to  change  the 
character  of  the  estate.  The  lands  allotted  on 
his  account  were  not  intended  as  a  bounty  or 
gratuity  to  the  heirs  by  the  tribe;  they  nei- 
ther gave  nor  did  anything  in  bringing  about 
the  title.  The  rights  of  Jennie  Hickory's  father 
attached  during  his  lifetime,  and  it  was  in  that 
right  that  the  lands  were  subsequently  set  apai-t 
as  an  allotment.  Jennie  and  her  brother,  stand- 
ing in  the  ancestor's  place  and  representing  him 
under  the  statute,  succeeded  to  the  same  rights 
that  Moses  bad  at  the  time  of  his  death.  This 
right  constituted  an  estate  of  inheritance  and 
went  by  operation  of  law  to  his  heirs." 

See,  also.  United  States  t.  Bessie  Wildcat 
et  al.,  244  U.  S.  Ill,  87  Sup.  Ct  561,  61  L. 
Ed.  1024;  Jesse  et  aL  v.  Chapman,  173  Pac. 
1044,  and  cases  therein  dted. 

Although  the  facts  in  none  of  the  cases 
alluded  to  are  identical  in  all  respects,  they 
are  controlled  by  the  same  principle.  What- 
ever the  character  of  the  title  John  Nestell 
had  during  hs  lifetime  and  prior  to  the 
issuance  of  patent;  it  was  at  least  as  great, 
if  not  greater,  than  that  possessed  by  Mo- 
ses Coney  to  the  allotment  involved  in  the 
last-mentioned  case.  From  a  careful  consid- 
eration of  the  above  and  many  other  author- 
ities, we  are  of  the  opinion  that  the  allot- 
ment of  John  Nestell  vested  In  his  heirs  as 
an  estate  of  inheritance  by  operation  of  law, 
and  that  they  did  not  take  their  title  as  a 
direct  grant  from  the  United  States. 

As  we  have  already  seen,  although  the  de- 
cedent's allotment  descended  to  his  heirs  ac- 
cording to  the  Oklahoma  laws  of  descent, 
during  the  trust  period  the  state  courts  were 
without  Jurisdiction  to  determine  who,  in 
fact,  were  his  heirs,  and  this  condition  ex- 
isted at  the  time  of  the  appointment  of  the 
executor  for  his  estate.  However,  the  pro- 
bate court  of  Caddo  county  lacked  Jurisdic- 
tion to  determine  who  in  fact  were  his  heirs 
only  because  the  plenary  authority  to  legis- 
late for  the  Indians  relative  to  their  allotted 
lands  rested  solely  with  Congress,  and  not 
because  the  Oklahoma  law  did  not  make 
provisions  therefor.    The  county  courts  of 
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this  state,  in  -filie' exercise  of  their  probate 
Jurisdiction,  have  Jurisdiction  to  determine 
heirship  in  the  distribution  of  the  estate  of 
a  deceased  person.  It  follows  that  when  the 
Secretary  of  the  Interior,  pursuant  to  the 
aforementioned  act  of  Congress,  issued  a 
patent  to  the  -heirs  of  John  Nestell,  which 
operated  to  remove  all  restrictions  as  to  the 
sale,  Incumbrance,  or  taxation  of  the  land 
therein  conveyed,  without  having  determin- 
ed subsequent  to  his  death  who  were  in  fact 
his  heirs,  all  federal  supervision  over  the  al- 
lotment ceased,  and  the  same  became  a  part 
of  the  estate  of  the  said  decedent,  and  came 
within  the  Jurisdiction  of  the  probate  court 
of  Caddo  county,  and  was  subject  to  be  dis- 
tributed to  his  heirs  the  same  as  any  other 
property  of  which  he  died  seized,  although 
It  was  not  subject  to  the  payment  of  his 
debts,  or  to  be  taken  pursuant  to  any  con- 
tract made  prior  to  the  removal  of  restric- 
tions on  the  land.  The  probate  court  of 
Caddo  county  was,  therefore,  acting  within 
its  Jurisdiction  in  determining  who,  in  fact, 
were  heirs  of  the  decedent,  and  In  ordering 
the  estate  distributed  according  to  such  find- 
ings. 

[4,  (]  The  Judgment  of  the  probate  court  Is 
attacked  on  several  other  grounds,  all  of 
which  are  collateral,  and  so  long  as  the  de- 
cree of  distribution  remains  unreversed,  un- 
modified, and  unappealed  from  it  must  be 
given  full  force  and  effect,  and  therefore  the 
contention  that  the  court  was  without  Juris- 
diction to  render  the  decree  on  account  of 
Irregularity  in  the  proceedings  is  not  ten- 
able. One  of  the  alleged  defects  in  the  pro- 
ceedings is  that  prior  to  the  roiditlon  of  the 
deo-ee  the  court  had  already  rendered  a  final 
Judgment  in  the  cause,  and  that  It  was 
without  Jurisdiction  to  render  another.  Tte 
Judgment  previously  rendered  by  the  court 
only  went  to  the  extent  of  approving  the  ac- 
count of  the  executor  and  ordering  his  dis- 
charge utMn  his  compliance  with  the  order, 
and  it  did  not  attempt  to  determine  the  heir- 
ship of  the  decedent  or  to  distribute  his 
real  prc^terty.  At  the  time  of  the  entering 
of  the  decree  of  distribution  the  executor 
had'  not  been  discharged,  since  an  appeal  had 
been  taken  from  the  order  settling  his  final 
account  and  ordering  his  discharge  upon 
compliance  wHh  the  order  of  the  court,  and, 
although  the  appeal  had  been  dismissed,  noth- 
ing further  had  been  done.  There  Is  not  any 
merit  in  the  contention  that  the  court  could 
not  enter  a  decree  of  distribution,  except 
upon  a  final  settlement,  for  authority  is  con- 
ferred upon  the  court  to  distribute  the  estate 
after  settlement  of  the  final  account  under 


section  6413,  Gomp.  Iaws  1909  (section  6463, 
Bev.  Laws  1910),  which  reads,  In  part,  as 
follows: 

"Upon  the  final  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subse- 
quent  time,  upon  the  application'  of  the  execu- 
tor or  administrator,  or  of  any  heir,  legatee  or 
devisee,  the  court  must  proceed  to  distribute 
the  residue  of  the  estate.    •    •    •  " 

[t]  A  Judgm^t  may  be  assailed  for  fraud 
extraneous  to  the  Issues  practiced  on  the 
court,  or  on  the  party  against  whom  the 
Judgmenjt  was  rendered,  which  prevented 
him  from  having  a  fair  <^portunlty  to  pre- 
sent his  case,  and  it  Is  immaterial,  whoi 
a  Judgment  Is  attacked  on  this  ground, 
whether  It  is  denominated  direct  or  collat- 
eral. Orlffln  ▼.  Culp,  174  Pac.  496.  But  the 
alleged  fraud  relied  on  to  set  aside  the  Judg- 
ment of  the  county  court  Is  that  the  testi- 
mony upon  which  the  decree  of  distribution 
was  based  was  false,  and  such  a  claim  can- 
not prevail  tn  this  action,  for  It  Is  well  set- 
tled that  a  Judgment  cannot  be  set  aside  In 
an  Independent  proceeding,  where  the  fraud 
alleged  Inheres  in  the  verdict.  Brown  et  al. 
V.  Trent  et  al.,  36  Okl.  239,  128  Pac.  895; 
DrfskiU  V.  Quinn  et  al.,  170  Paa  405;  Thlg- 
pen  V.  Deutsch  et  al.,  166  Pac.  901.  In 
Brown  v.  Trent,  supra,  this  court  said: 

"Not  every  kind  of  fraud  will  vitiate  a  Judg- 
ment. There  are  authorities  holding  that  a 
Judgment  or  verdict  obtained  on  perjured  testi- 
mony can  be  set  aside  in  equity;  bnt  this  is  not 
believed  to  be  the  law.  To  investigate  the  chai^ 
acter  of  testimony  upon  which  a  judgment  was 
obtained  would  be  to  retry  the  issues  snbmitted 
in  the  trial  at  which  the  Judgment  was  obtain- 
ed, and  the  result  would  be  that  there  would  be 
no  end  to  the  litigation.  The  fraud  wliich  will 
vitiate  a  Judgment  must  be  extraneous  to  the 
issues,  and  such  as  deprived  the  party  of  a  fair 
opportunity  to  present  Ills  case." 

[7]  The  court  found  for  the  defendants, 
which  Includes  a  finding  that  there  was  no 
fraud  extraneous  to  the  issues  in  procuring 
the  decree  of  distribution  in  the  connty  court, 
and  in  an  action  for  the  recovery  of  real  es- 
tate, tried  to  the  court  without  a  Jury,  un- 
der the  well-settled  decisions  of  this  court, 
the  finding  of  the  court  upon  disputed  ques- 
tions of  fact  will  be  given  the  same  weight 
and  effect  as  the  verdict  of  the  Jury,  and, 
where  reasonably  supported  by  the  evidence^ 
will  not  be  disturbed  on  appeal. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  uflarmed. 

OWEN,  C.  J.,  and  KANE,  HARBISON, 
and  JOHNSON,  JJ.,  concur. 
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BASURE,    Ooonty    Saperintendent   of   Public 
Instrnction,  y.  SPARKS  et  aL    (No.  10556.) 


(Supreme  C!onrt  of  OUahoma.     July  22,  1919. 
Bebearins  Denied  Sept  9,  1919.) 

(Sfttabut  by  the  Oinnrt.) 
1.  Mandamus  ®=»79— Dutt  of  Cottwtt  Stj- 

FKBINTBNDENT    OF    PUBLIC    InSTBUCTIOK    — 

Dissolution  of  School  Dibtbict  —  Sum- 
oiEWCY  of  Petition. 
Where,  in  a  proceedinir  for  the  cHasolntion 
of  a  consolidated  school  district,  authorized  and 
provided  for  by  chapter  202,  Lawa  191B,  a  pe- 
tition is  filed  purporting  to  contain  the  aigna- 
tares  of  one-half  or  more  of  the  legal  voters  of 
the  consolidated  school  district,  asking  that  the 
.  couKty  superintctadent  of  public  instruction 
call  an  election  "for  the  purpose  of  voting  on 
the  question  of  whether  such  consolidated  school 
district  shall  be  dissolved,"  and  which  petition 
is  accepted  as  sufficient  by  such  school  superin- 
tendent, and  an  election  is  duly  called  and  held, 
at  which  60  per  cent,  of  the  voters  of  the  consol- 
idated district,  voting  thereat,  vote  in  favor  of 
dissolution,  and  the  proper  officer  of  suck  spe- 
cial election  malces  report  of  the  election  and 
the  result  thereof  to  the  county  superintendent, 
who  refuses  to  discharge  the  duties  imposed  in 
•action  2  of  the  act,  such  superintendent  will 
not  be  permitted,  in  a  mandamus  action  to  com- 
pel the  performance  of  bis  statutory  duties,  to 
attack  the  sufficiency  of  the  petition  or  the 
qualifications  of  the  voters  at  the  election;  the 
proceedings  had  being  regular  on  their  face 
and  constituting  a  prima  facie  compliance  With 
the  statute. 

2.  MANDJLMUa    «S379— SoHOOIiS    AITD    SOHOOIi 

Distbicts  4=»36— Ministxbiax  Act— Staiu- 
lOBT  Duty  or  Countt  Sxtfebiktendent, 
The  duties  imposed  upon  a  county  super- 
intendent by  section  2,  c.  202,  Laws  1915,  lu 
respect  to  declaring  a  consolidated  school  dis- 
trict dissolved,  and  the  filling  of  vacancies  in 
the  "revived"  school  districts,  involve  the  exer- 
cise of  no  discretion  on  the  part  of  such  super- 
intendent, bat  are  purely  ministerial  in  their 
character,  and  their  performance  may  be  com- 
pelled by  mandamus. 

3.  Schools  and  School  Distbictb  «=944  — 
Dissolution  of  Consolidated  School 
Dibtbict— Election— Statute. 

Section  2,  c.  202,  Laws  1015,  providing  that 
*^  sixty  (60)  per  cent,  of  the  voters  of  such 
district  at  the  election  held  •  *  *  shall  vote 
to  dissolve  the  consolidated  district,"  etc.,  re- 
qoires  only  that  60  per  cent,  of  the  votes  cast 
at  the  election  shall  be  in  favor  of  dissolution, 
and  not  that  60  per  cent  of  all  the  voters  of  the 
district  shall  vote  therefor. 

4.  Attobnet  Qxnebal  «s>6— Advice  as  to 
Duties  or  CJountt  Sufebintendbnt. 

It  being  the  duty  of  the  Attorney  Oeneral, 
under  section  8059,  Bev.  Laws,  to  give  his  opin- 
ion in  writing,  when  requested,  "upon  all  «ae»- 
tions  of  law  submitted  to  him  by  *  *  *  any 
state  official,  commission  or  department,"  such 
advice,  when  obtained  by  the  state  superintend- 
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ent  of  public  instruction  for  and  at  the  in- 
stance of  a  county  superintendent  respecting 
the  discharge  of  the  latter's  official  duties,  should 
be  followed. 


Error  from  District  Court,  Caddo  County;/ 
Will  Llim,  Judge. 

Mandanma  by  B,  D.  Sparks  and  others 
against  C.  W.  Basnre,  County  Saperintend- 
ent of  Public  Instruction,  Caddo  County. 
From  a  Judgment  granting  a  peremptory  writ 
of  mandamus,  defendant  brings  error.  Af- 
firmed. 

Gasper  Edwards,  of  Oklahoma  City,  for 
plaintiff  in  error. 

Boad,  ATeltou  &  Melton,  of  Oilckasha,  for 
defendants  in  error. 

SHARP,  J.  On  October  8, 1918,  there  was 
presented  to  C.  W.  Rasure,  county  superin- 
tendent of  public  instruction  of  Caddo  county, 
addressed  to  him,  a  petition  tn  due  form, 
which  on  its  face  purported  to  bear  the  sig- 
natures of  177  legal  voters  of  consolidated 
school  district  No.  22,  Caddo  county,  asking 
that  he  call  an  election  or  meeting  for  the 
purpose  of  determining  whether  or  not  the 
consolidated  district  should  be  dissolved. 
Acting  upon  such  petltioq,  the  county  super-, 
intendent  duly  called  an  election,  whereby 
there  was  submitted  to  the  voters  of  the  con- 
solidated school  district  the  question  of  the- 
dissolution  thereof.  At  the  election  so  held 
i22  votes  were  cast,  140  in  favor  of,  and  82 
Against,  dissolution.  On  the  same  day  the 
election  officers  of  the  consolidated  district 
reported  in  writing  to  the  county  superin- 
tendent that  the  election  had  been  held  and 
the  number  of  votes  for  and  against  the-  is- 
sue of  dis^lutlon.  Notwithstanding  the  re- 
sult of  the  election,  and  the  due  certification 
thereof,  the  county  superintendent  refused 
to  declare  the  consolidated  district  dissolved, 
and  to  appoint  school  board  oflScers  in  dis- 
trict No.  163,  one  of  the  school  districts  lo- 
cated within  the  consolidated  district  Man- 
damus proceedings  were  thereupon  begun  by 
Sparks,  EHumpp,  and  Kirk,  resident  tax- 
payers and  patrons  of  school  district  No. 
153,  to  compel  the  Issuance  of  a  proclamation 
declaring  the  consolidated  district  dissolved 
and  to  appoint  a  school  board  In  school  dis- 
trict No.  153.  The  petition  in  substance  al- 
leges the  facts  above  set  forth. 

The  answer  does  not  put  in  issue,  but  In 
effect  admits,  the  presentation  of  the  petition 
purporting  to  bear  the  Signatures  of  one- 
half  of  the  legal  voters  of  the  district,  pur- 
suant to  which  a  call  for  an  election  was 
made.  But  it  was  charged  In  effect  that, 
after  the  election  was  called,  four  affidavits 
were  filed  In  the  office  of  the  superintend- 
ent to  the  effect  that  the  district  contained 
In  fact  383  legal  vpters,  i^nd  that,  In  reliance 
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upon  the  proof  submitted  tending  to  show 
that  the  petition  was  InsufBdent,  In  that  It 
did  not  bear  t)ie  requisite  number  of  signers, 
and  that  60  per  cent,  of  all  of  the  legal  vot- 
ers of  the  consolidated  district  did  not  vote 
In  favor  of  dissolution,  and  because  "the  day 
on  wblch  suob  purported  election  was  held 
was  a  very  rainy,  stormy,  and  muddy  day, 
and  that  the  epidemic  known  as  the  'Blu' 
was  quite  prevalent  in  said  district,  all  of 
which  prevented  a  full  vote  on  the  question 
of  dissolution,"  respondent  had  refused  to 
act  Notwithstanding  the  actlcxi  was  for 
mandamus  to  compel  the  defendant,  as  a 
public  official,  to  discharge  a  purely  ministeri- 
al duty,  it  seems  that  the  trial  court  permit- 
ted him  to  Introduce  a  great  number  of  wit- 
nesses upon  the  question  of  whether  certain 
of  the  petitioners  were  qualified  voters,  and 
upon  the  further  question  of  the  number  of 
qualified  voters  In  the  consolidated  district 
The  result  of  this  Indulgence  was  a  Judgment 
against  the  respondent;  the  court  finding 
that  the  petition  was  signed  by  more  than 
one-half  of  the  legal  voters  of  the  consolidat- 
ed district,  and  that  at  the  election  held  more 
than  tbree-flfths  of  the  voters,  voting  at  such 
election,  voted  in  favor  of  dissolution. 

[1]  The  statute,  pursuant  to  which  the 
proceedings  for  the  dissolution  of  the  con- 
solidated district  were  held,  is  found  in  sec- 
tions 1  and  2,  chapter  202,  Laws  1915,  where- 
in It  is  provided  that  the  county  superintend- 
ent of  public  Instmctlon  may,  upon  petition 
of  one-half  of  the  legal  voters  of  any  con- 
solidated school  district,  call  an  election  at 
some  convenient  place  in  such  consolidated 
school  district,  for  the  purpose  of  |'voting  on 
the  question  whether  such  consolidated  school 
district  shall  be  dissolved."  Notice  of  the 
election  Is  required  to  be  given  by  written  or 
printed  notices  posted  in  at  least  five  pub- 
lic places  In  the  consolidated  district  at  least 
10  days  prior  to  the  election.  If  60  per  cent  of 
the  voters  of  such  consolidated  district  at 
the  election  ^all  vote  to  dissolve  the  con- 
solidated school  district,  the  clerk  of  said 
special  election  shall  report  such  fact  to  the 
county  superintendent  of  public  instruction, 
who  shall  thereupon  declare  sueb  consolidat- 
ed school  district  dissolved,  and  that  the 
original  school  districts  which  had  united  In 
forming  the  consolidated  district  "will  there- 
upon be  revived,  and  It  shall  be  the  duty  of 
said  county  superintendent  to  appoint  per- 
sons to  fill  all  vacancies  la  the  school  boards 
for  each  of  the  school  districts,  who  shall 
serve  for  the  respective  terms  as  other  like 
officers  in  other  school  districts."  It  will 
thus  be  seen  that  it  is  the  duty  of  the  coun- 
ty superintendent,  when  the  issue  submitted 
is  carried  by  the  requisite  vote  and  report 
thereof  is  made,  to  declare  the  consolidated 
district  dissolved,  and  to  appoint  members 
of  the  school  board  to  fill  vacancies  in  the 
respective  school  districts  theretofore  ooa- 


taincd  within  the  consolidated  district '  This 
duty  involves  no  ex^dse  of  discretion  on  the 
part  of  the  county  superintendent,  but  is 
purely  ministeriaL  The  dut^  is  one  enjoin- 
ed by  ystatnte  upon  a  public  offldal  ti)  put 
into  effect  and  consummate  the  wishes  of  the 
voters,  as  expressed  by  tbem  at  an  election 
publicly  held.  The  statute  does  not  give  to 
the  county  superintendent  the  right  to  nul- 
lify« the  result  of  such  an  election,  on  the 
ground  that  in  the  opinl<m  of  the  county 
superintendent  "it  would  be  better  to  retain 
the  district  as  consolidated."  No  such  auto- 
cratic or  arUtrary  power  is  conferred  upon 
the  county  superintendent  by  the  governing 
statute.  The  duty  enjoined  is  imperative, 
as  was  the  case  in  Jordan  v.  Davis,  10  Okl. 
329,  61  Pac.  1063,  wherein  Chief  Justice 
Burford  said,  referring  to  section  5820,  St. 
1893: 

"It  was  not  intended  by  the  Legislature  to 
vest  the  officer  with  any  arbitrary  power  of  re- 
fusal, nor  with  a  mere  discretionary  power  to 
be  exercised  according  to  his  whims  or  inclina- 
tions." 

That  mandamus  is  a  proper  remedy,  and 
will  lie  in  such  cases,  is  well  established  in 
this  Jurisdiction.  Territory  ex  reL  Jenes^ 
County  Attorney,  v.  Hopkins,  Auditor,  9  Okl. 
133,  69  Pac.  976;  Davis,  County  Judge,  v. 
Caruthers,  District  Judge,  22  Okl.  823,  97 
Pac.  581;  Smock  v.  Banners'  Union.  State 
Bank,  22  Okl.  825,  98  Pac.  945;  ThreadglU 
V.  Cross,  Secretary  of  State,  26  Okl.  4a3,  109 
Pac.  668,  188  Am.  St  Rep.  964;  Norris  ▼. 
Cross,  Secretary  of  State,  25  Okl.  287,  105 
Pac.  1000;  State  ex  rel.  Preellng  v.  Lyon, 
Secretary  of  State,  165  Pac.  419.  The  case 
is  one  coming  clearly  within  section  4907, 
Revised  Laws,  providing  that  the  writ  of 
mandamus  may  be  issued  by  tlie  district 
court  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance 
of  any  act  which  the  law  specially  enjoins  as 
a  duty  resulting  from  an  office,  trust,  or  sta- 
tion. It  is  true  that  the'  writ  will  not  issue 
in  any  case  where  there  is  a  plain  and  ad- 
equate remedy  in  the  ordinary  course  of 
the  law  (section  4908,  Revised  Laws);  but 
In  the  instant  case  had  the  wronged  school 
patrons  a  plain  and  adequate  remedy  In 
the  ordinary  course  of  the  lawT  They  had 
filed  their  petition  in  due  form,  purporting 
to  be  signed  by  177  voters  of  the  district, 
and  which  was  accepted  by  the  county  su- 
perintendent as  sufficient  to  authorize  the  call 
for  an  election.  At  the. election  more  than 
60  per  cent  of  the  voters,  voting  thereat, 
registered  in  favor  of  the  dissolution.  Coun- 
sel say  they  should  have  appealed.  We 
know  of  no  statute  authorizing  an  ai^eal  in 
snd»  cases.  If  there  were  those  who  believ- 
ed the  election  was  Illegal,  they  might  if 
they  had  chosen  so  to  do,  have  instituted 
proceedings  to.  contest  the  election  In  some 
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form.  TUb  they  did  not  do,  but,  as  we  are 
fairly  warranted  In  saying,  usea  the  oflOce 
of  the  coanty  snperintendent  ta  thwart  the 
win  of  the  majority  of  the  electors.  When 
the  retnrns  of  the  election  were  reported  to 
the  coanty  snperintendent,  and  disclosed  that 
60  per  cent  of  the  voters  of  the  district  vot- 
ing at  the  election  were  in  favor  of  dissoln- 
tlon,  a  prima  fade  compliance  with  the  statr 
ute  was  made  out ;  tliat  is  to  say,  the  issue 
of  dissolution  was  deAded  favorably  to  those 
advocating  dissolution,  and  thereupon  it  be- 
came the  duty  of  the  respondent  to  so  de- 
clare, and  make  the  necessary  appointments 
to  the  school  boards  of  the  different  districts. 
The  precise  .question  has  not  heretofore 
been  presented  to  this  court,  to  our  knowl- 
edge. There  is  a  class  of  cases,  however, 
which  we  think,  by  analogy,  are  applicable, 
holding  that  in  an  action  in  mandamus,  where 
a  relator  shows  a  prima  fade  title  to  a  pub- 
lic offlce,  he  is  entitled  to  the  aid  of  the  writ 
to  obtain  possession  of  the  books,  records, 
insignia,  paraphernalia,  and  offidal  belong- 
ings of  sudi  office,  and  tliat  In  granting  the 
writ  the  court  will  not  go  behind  such  show- 
ing and  try  the  title  thereto.  Swing  v.  Turn- 
er, 2  Okl.  94,  85  Pac.  951;  Cameron  v.  Park- 
er, 2  Okl.  277,  88  Pac.  14;  Mateey  v.  King, 
20  Okl.  22,  93  Pac.  737.  As  held  in  the  lat- 
ter case,  mandamus  Is  the  in'oper  remedy 
to  compel  recognition  of  the  person  holding 
the  prima  facie  ttUe  to  the  office.  In  Del- 
gado  V.  Chavez,  140  U.  S.  686,  11  Sup.  Ct 
874,  85  L.  Ed.  678,  it  was  said  by  Justice 
Brewer  that  the  direct  purpose  and  object 
of  the  writ  of  mandamus  was  to  compel  the 
defendant  to  discharge  his  duty,  and  to  for- 
bid him  to  assume  to  determine  any  contest 
between  rival  factions.  The  rule  that  man- 
damns  will  lie  in  favor  of  one  having  a  prima 
fade  title  to  offlce  is  very  generally  observed, 
Ellis  V.  Armstrong,  28  Okl.  311,  114  Pac.  327; 
Mltdiell  V.  Carter,  31  Okl.  592.  122  Pac. 
691;  Jewltt  v.  West,  33  Okl.  703,  127  Pac. 
476;  State  ex  rel.  Love  v.  Smith,  43  Okl.  231, 
142  Pac.  408,  h.  R.  A.  1915A,  832,  and  note ; 
Ross  V.  Hunter,  53  Okl.  423,  157  Pac.  85. 
Mitchell  V.  Carter,  supra,  was  a  mandamus 
proceeding,  brought  by  an  officer  elected  in 
a  municipal  election  to  require  the  turning 
over  to  him  of  the  belongings  of  such  office 
by  an  officer  claiming  to  hold  by  virtue  of 
his  election  under  an  old  charter;  the  relat- 
or in  the  mandamus  proceeding  holding  a  cer- 
tificate of  election  by  virtue  of  a  munidpal 
election  held  under  the  powers  of  such  char- 
ter, and  it  was  held  that  the  respondent  would 
not  be  permitted  to  contest  the  title  or  right 
of  the  relator  to  such  offlce  on  the  legal 
grounds  of  the  Invalidity  of  such  munidpal 
election,  on  account  of  the  failure  to  hold 
a  primary  election  pursuant  to  the  primary 
election  law  passed  by  the  Legislature  to 
govern  municipalities,  or  other  irregularities 
In  holding  such  election. 
183  P.-32 
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Threadglll  v.  Cross,  Secretary  of  State,  26 
Okl.  403,  108  Pac.  558,  138  Am.  St.  Rep.  964, 
and  State  ex  rel.  Cruse,  Governor,  v.  Cease, 
28  Okl.  271,  114  Pac.  261,  Ann.  Ca&  1012D, 
161,  while  involving  somewhat  different 
questions  may  be  looked  to  with  profit  by 
ministerial  officers  In  determining  their  right 
to  question  the  constitutionality  or  validity 
of  acts  of  tbe  Legislature.  Thus  it  will  be 
seen  that  the  answer  contained  no  snffldent 
defense,  unless  it  be,  for  the  reason  con- 
tended for  by  respondent,  that  the  stat- 
ute, properly  construed,  requires  60  per  cent, 
of  all  of  the  resident  voters  of  the  district, 
cmd  not  60  per  cent,  of  those  voting  at  the 
election.  This  question  wUl  presently  be  cdh- 
sidered.  The  defense  set  up  by  respondent, 
if  authorized,  would  enable  a  public  officer, 
drnrged  with  the  performance  of  a  plain  min- 
isterial duty,  the  enforcement  of  which  was 
Invoked  by  mandamus,  to  collaterally  attack 
tbe  suffldency  of  the  petition,,  which  he  had 
himself  theretofore  approved  and  acted  upon, 
and  put  in  issue  the  validity  of  the  election, 
the  returns  of  which,  as  certified  to  him, 
made  a  pilma  facie  showing  in  favor  of  the 
Issue  submitted  at  the  dectlon. 

[2]  It  is  very  generally  held  that  certify- 
ing or  declaring  the  result  of  an  election  is 
a  ministerial  duty,  which  may  be  comi)el- 
led  by  mandamus  (High's  Bztr.  Leg^l^  Rem. 
U  55-60;  Spelling  on  InJ.  and  Extr.*  Rem. 
J  62;  26  Oyc  278;  18  R.  C.  L.  275);  and 
this  notwithstanding  the  refusal  to  act  was 
on  the  ground  of  fraudulent  voting  (People 
V.  BeU,  54  Hun,  567,  8  N.  T.  Supp.  254,  affirm- 
ed in  119  N.  Y.  175,  23  N.  E.  533 ;  Hudmon 
V.  Slaughter,  70  Ala.  646;  State  v.  County 
Judge,  7  Iowa,  186;  State  v.  Monroe,  46  La. 
Ann.  1276,  15  South.  625),  as  mandamus  is 
not  the  proper  remedy  for  determining  the 
result  of  a  disputed  election  (Spdllng  on 
InJ.  and  Extr.  Rem.  {{  52-57;  High's  Extr. 
Legal  Rem.  |  56a).  And  so  may  be  effec- 
tuated the  statute  prescribing  that  "It  shall 
be  the  duty  of  the  said  county  superintend- 
ent to  appoint  persons  to  fill  all  vacancies  in 
the  school  board  for  each  of  the  school  dis- 
tricts" within  the  dissolved  consolidated  dis- 
trict. The  appointment  to  fill  such  vacancies, 
whldi  arise  by  operation  of  law,  involves 
the  exercise  of  a  duty  enjoined  by  statute 
upon  the  county  superintendent,  and  requires, 
when  necessary,  the  use  of  the  writ  of  man- 
damus to  compel  him  to  respect  and  obey 
the  law.  The  consequences  of  a  different 
doctrine,  under  a  polity  such  as  ours,  where 
the  right  to  administer  the  duties  of  govern- 
ment Is  predicated  upon  the  exerdse  of  the 
elective  franchise  by  its  people,  are  too  seri- 
ous to  permit  any  doubt  to  be  raised  as  to  the 
power  of  the  courts  to  comi>el  the  perform- 
ance of  offidal  duties  on  the  part  of  an  officer 
charged  with  a  purely  ministerial  duty. 
The  wisdom  of  the  electorate  in  dissolving 
the  consolidated  district  was  not  subject  to 
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review,  nor  could  It  be  annnUed  or  made 
nugatory  by  the  arbitrary  acts  of  a  ministe- 
rial officer,  the  servant,  rather  than  the  mas- 
ter, of  the  legal  voters  of  the  district 

[3]  Does  the  statute  under  which  the  elec- 
tion was  held  require  that  60  per  cent,  of 
the  qualified  voters  of  the  consolidated  dis- 
trict vote  In  favor  of  dissolution,  or  is  it 
sufficient  that  60  per  cent,  of  the  votes  cast 
at  the  election  be  in  favor  of  the  dissolution 
of  such  district?  The  statute  in  this  respect 
reads : 

"If  sixty  (60)  per  cent,  of  the  voters  of  such 
consolidated  district  at  the  election,  hold  as  pro- 
vided by  the  first  section  of  this  act,  shall  vote 
to  dissolve  the  consolidated  school  district,  the 
clerk  of  said  special  election  shall  report  such 
fact  to  the  county  superintendent  of  public  in- 
struction."   Laws  1915,  c.  202. 

Clearly  the  statute  means  that  but  60  per 
cent  of  those  voting  at  the  election  need 
cast  their  ballots  in  favor  of  dissolution,  as 
the  language  employed  refers,  not  alone  to 
the  voters  of  the  consolidated  district,  but 
to  the  voters  of  such  district  voting  "at  the 
election."  In  other  words,  as  none  but  resi- 
dent voters  of  the  consolidated  district  could 
vote  at  the  election,  the  statute  should  be  in- 
terpreted as  if  it  read :  "Sixty  (60)  per  cent 
of  the  voters  at  the  election."  Section  26, 
art  10,  Constitution,  declares  that  no  county, 
town,  township,  school  district,  or  other  polit- 
ical corporation  or  subdivision  of  the  state, 
shall  be  allowed  to  become  Indebted,  in  any 
manner,  or  for  any  purpose,  to  an  amount 
exceeding.  In  any  one  year,  the  Income  and 
revenue  provided  for  such  year,  without  the 
assent  of  three-fifths  of  the  voters  thereof, 
voting  at  an  election  to  be  held  for  that  pur- 
pose. This  provision  of  the  Constitution  was 
under  consideration  in  Mason  v.  School  Dis- 
trict No.  72,  168  Pac.  798,  wherein  the  con- 
tention was  made  that  at  the  election  provid- 
ed for  three-fifths  of  all  of  the  electors  re- 
siding In  the  school  district  were  necessary 
to  carry  such  election.  The  contention  was 
not  sustained,  the  court  holding  that  It  was 
necessary  only  to  obtain  a  majority  of  three- 
fifths  of  the  legal  voters  voting  at  the  elec- 
tion. See,  also.  North  v.  McMahan,  26  Okl. 
602,  110  Pac.  1115;  Faulk  v.  Board  of  Com- 
missioners, 40  Okl.  705,  140  Pac.  777.  The 
constitutional  provision  and  the  statute  un- 
der consideration,  from  the  standpoint  of 
literary  composition,  bear  a  strong  simili- 
tude;  their  legal  requirements  are  Identical. 

[4]  The  county  superintendent  was  advised 


by  the  Attorney  General  of  the  state,  through 
the  office  of  the  state  superintendent  of  pub- 
lic Instruction,  prior  to  the  InstitutliHi  of 
mandamus  proceedings,  that  the  statute  re- 
quired but  60  per  cent  of  those  voting  at 
the  election,  and  not  60  per  cent  of  the  en- 
tire voting  population  of  the  consolidated 
district  to  eftect  Its  dissolution.  Not  only 
this,  but  upon  receipt  of  such  advice  the  sn- 
perintendent  promised  to  aK>oint  the  board 
members.  This  is  shbwn  by  Ills  lett«r  to 
a  citizen  of  Ft  Cobb,  under  date  of  Novem- 
ber  6,  1918.  It  Is  the  duty  6f  public  officers, 
such  as  county  superintendents,  when  In 
doubt  as  to  the  construction  of  an  act  of  the 
I^egislature,  to  foUow,  and  not  disregard, 
the  advice  of  the  Attorney  General,  charged 
with  the  duty  of  giving  "opinions  in  writing 
np<m  all  -questions  of  law  submitted  to  him 
*  •  *  by  any  state  official,  commission,  or 
department"  Rev.  Laws,  |  8059.  This  ad- 
vice having  been  communicated  to  the  state 
superintendent  of  public  InstructioD  by  the 
Attorney  General,  and  transmitted  by  him 
to  the  county  superintendent  correctly  in- 
formed the  county  superintendent  as  to  the 
validity  of  the  election.  Had  it  been  heeded, 
and  had  the  county  superintendent  also 
sought  advice  as  to  his  right  to  otherwise 
attack  the  validity  of  the  dissolution  pro- 
ceedings. It  is  not  likely  that  this  regret- 
table instance  of  setting  at  defiance  the  will 
of  the  electorate,  with  all  of  its  evil  conse- 
quences, would  have  arisen. 

The  refusal  to  perform  a  plain  statutory 
duty,  particularly  where  the  act  is  purely 
ministerial,  and  is  Intended  to  put  into  force 
and  make  effective  the  result  of  an  election. 
Is  a  very  serious  offense.  As  an  evidence 
of  the  Importance  of  this  duty,  and  how  the 
law  regards  its  violation,  section  4918,  Re- 
vised Laws,  provides  that  the  court  may  im- 
pose a  fine,  not  exceeding  $500,  upon  any 
public  officer,  body,  or  board,  charged  with 
the  performance  of  any  public  duty  specially 
enjoined  by  law,  where  such  officers  refuse 
or  neglect  without  Just  excuse,  to  perform 
such  duty. 

The  first  second,  third,  and  fourth  assign- 
ments of  error  urged  by  plaintiff  In  error  are 
deserving  of  no  consideration,  in  view  of  the 
record  of  the  proceedings  bad  at  the  trlaL 

The  Judgment  awarding  a  peremptory  writ 
of  mandamus  is  affirmed. 

KANB,  HARRISON,  JOBfNSON,  and  Mc- 
NBILL^  JJq  concur. 
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MOLINE  PIX)W  CO.  V.  ADAIB.    (No.  8828.) 

(Supreme  Court  of  Oklahoma.    June  17,  1819. 
Behearing  Denied  Sept  16,  1019.) 

(BulUibuaby  the  Court.) 

1.  CoimiB   «=5»169(5)-Jtjbibdiotion— CouNTi 

COUBT— AUOtJNT  IN  COHTBOVMST— SBT-OW. 

Prior  to  the  act  approved  March  8,  1917 
(chapter  119,  p.  184,  S.  L.  1917),  county  coorta 
were  without  original  joriadiction  in  civil  ac- 
tions, where  the  amount  involved,  ezduaive  of 
intereat,'  was  less  than  |2(X>;  but  where  an  ac- 
tion was  filed  prior  to  the  above  act  for  |89.90, 
interest,  and  attorney's  fees,  upon  a  promis- 
sory note,  and  the  defendant  filed  a  counter- 
claim for  $325,  the  plaintiff  filed  a  reply,  and 
trial  was  had,  held,  the  court  had  jurisdiction 
to  try  th€  counterclaim. 

2.  Sales  ^=>285(2)— Breach  of  Wabbantt— 
"IiaobDiATi:  Notice." 

A  warranty  providing,  "If  for  any  reason 
the  machine  should  not  appear  to  work  prop- 
erly on  its  first  day's  use  by  the  purchaser,  he 
must  give  immediate  notice  in  writing  to  the 
dealer,  stating  iu  what  respect  he  'deems  the 
machine  to  fail,"  held,  that  by  the  term  "imme- 
diate notice"  is  ordinarily  meant  due  diligence, 
in  a  reasonably  prompt  time,  as  the  nature  and 
the  circumstanoee  of  the  particular  case  de- 
mand. . 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Immedi- 
ate Notice.] 

3.  Sales    «=s426— Bbeach    of    Wab&antt— 
Pbooedusk. 

Where  parties  to  a  contract  of  sale  stipu- 
late what  course  shall  be  pursued  by  the  ven- 
dee in  the  event  the  warranty  fails,  such  pro- 
vision must  be  followed  by  the  vendee  in  seek- 
ing to  enforce  the  warranty. 

Error  from  County  Court,  (Jarter  County; 
ThoB.  W.  Champion,  Judge. 

Action  by  the  Moline  Plow  Company 
against  W.  K.  Adair,  with  cross-action  or 
counterclaim  by  defendant.  Verdict  and 
Judgment  for  defendant,  motion  for  new 
trial  overruled,  and  plaintUC  brings  error. 
Beversed  and  remanded. 


A.  Bddleman,  of  Ardmore,  and  J.  W.  Har- 
reld  and  Stephen  C.  Tread  well,  both  of  Okla- 
homa (31ty,  for  plaintiff  in  error. 

Tlios.  Norman  and  Jas.  H.  Mathers,  both 
of  Ardmore,  for  defendant  In  error. 

PITCHFOBD,  J.  The  plaintiff  instituted 
this  action  In  the  county  court  of  Carter 
county  to  recover  upon  a  note  In  the  sum  of 
$89.90,  with  Interest  thereon  and  attorney's 
fees,  and  what  is  usually  termed  a  title  note. 
It  was  given  as  part  of  the  purchase  price  of 
a  binder.  The  plaintiff  claimed  a  lien  on  the 
binder,  and  asked  for  a  foreclosure  of  Its 
lien  and  the  sale  of  the  property.    The  de- 


(iss  p.) 

fendant,  W.  B.  Adair,  filed  an  answer,  In 
whicb  he  admitted  the  execution  of  the 
note,  but  defended  oa  the  ground  that  the 
binder  did  not  come  up  to  tbe  warranty 
contained  In  tbe  contract  of  sale,  and  as 
a  cross-action  or  counterclaim  he  set  up  that 
he  loet  a  crop  of  wheat  and  oats,  because 
be  was  unable  to  harvest  the  same  with  tbe 
defective  binder,  and  claimed  damages  for 
the  loss  of  the  crop  in  tbe  sum  of  $825.  The 
plaintiff  filed  a  reply  to  tbe  connterdalm 
of  tbe  defendant  Tbe  defendant,  having 
admitted  tbe  execution  of  tbe  note,  assumed 
the  burden  of  proof.  Tbe  case  was  tried  to 
to  a  Jury  on  September  16,  1916,  and  a  ver- 
dict returned  in  favor  of  tbe  defendant  In 
tbe  sum  of  $100.  Judgment  was  entered 
thereon,  and  motion  for  a  new  trial  filed 
and  overruled.  Tbe  case  comes  to  this  court 
on  appeal. 

[1]  Plaintiff  assigns  as  error  the  action  of 
tbe  court  In  overruling  plaintiff's  demurrei^ 
to  the  third  paragraph  of  tbe  defendantfs 
answer,  also  to  various  instructions  given 
and  refused  by  tbe  court,  and  also  to  tbe 
introduction  of  certain  evidence.  Suffice  It 
to  say  we  have  examined  the  demurrer, 
together  with  tbe  Instructions  and  evidence 
complained  of,  and  are  unable  to  see  where- 
in the  substantial  rights  of  the  plaintiff  have 
been  affected  thereby.  The.  assignment  as 
to  the  verdict  of  the  jury  being  contrary  to 
the  evidence  is  a  more  serious  proposition. 
At  tbe  threshold,  however,  we  are  confront- 
ed with  this  proposition;  that  is,  whether 
or  not  tbe  county  court  bad  jurisdiction  to 
try  tbe  cause.  At  the  time  plaintiff  filed  its 
acticm  herein,  section  1816,  B.  L.  1910, 
was  In  force,  which  gave  tbe  county  court 
Jurisdiction  with  the  district  court  in  all 
dvil  cases  In  any  amount  over  $200,  and  not 
exceeding  $1,000,  exdnslye  of  Interest. 
There  are  a  number  of  decisions  by  this 
court  holding  that  tbe  county  court  had  no 
jurisdiction  where  the  amount  involved  was 
less  tba^  $200.  Section  1816,  B.  L.  1910. 
was  amended  by  act  of  1917  (S.  I*  p.  184), 
giving  county  courts  concurrent '  jurisdic- 
tion with  the  district  courts  in  civil  cases 
In  any  amount  not  exceeding  $1,000,  exdn- 
slve  of  interest  Section  2  of  the  1917  act 
provides; 


"All  cases  heretofore  filed  in  the  county  courts 
for  amounta  of  less  than  two  hundred  ($200) 
dollars  shall  be  deemed  to  have  been  validly 
filed  on  the  day  the  petition  and  prtecipe  for 
summons  were  filed,  and  the  action  shall  be 
deemed  to  have  been  legally  commenced  on  said 
day,  and  all  proceedings  bad  in  the  county  courts 
in  cases  brought  for  less  than  two  hundred 
($200)  dollars  shall  be  deemed  legal  and  valid, 
and  any  such  case  which  has  been  dismissed  on 
the  ground  of  want  of  jurisdiction  may  be  re- 
instated on  motion,  a  copy  of  which  motion 
shall  be  served  by  the  applying  party  upon  the 
opposite  party  or  bis  attorney  of  record." 
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This  act  having  been  passed  and  approv- 
ed subsequent  to  tbe  trial  of  the  cause  In 
the  lower  court,  we  are  not  called  upon  to 
decide  what  effect  the  amendment  would 
have  upon  matters  passed  upon  prior  there- 
to, or  how  matters  pending  in  the  county 
court  would  be  affected.  When  the  defend- 
and  filed  his  counterclaim  for  $325,  being 
an  amount  at  that  time  within  the  juris- 
diction of  the  county  court,  and  the  plain- 
tiff filed  the  reply  thereto,  then  the  court 
was  clothed  with  full  Jurisdiction  to  try  tbe 
counterclaim  and  for  all  purposes  connect- 
ed therewith.     Section  4714,  R.  L.  1910. 

[2]  The  warranty  given  by  the  plaintiff 
at  the  time  of  the  sale  of  tbe  machine  and 
execution  of  notes  was  As  follows: 

"Each  machine  is  warranted  to  be  well  bnllt, 
of  good  material,  and  capable  of  doing  good 
work  on  proper  management  in  operating  it. 
If  for  any  reason  the  machine  should  not  ap- 
pear to  work  properly  on  its  first  day's  use  by 
the  purchaser,  be  must  give  immediate  notice  in 
writing  to  the  dealer  from  whom  the  machine 
was  purchased,  stating  in  what  respect  he 
deems  the  machine  to  fail,  and  must  allow  a  rea- 
sonable time  for  a  competent  person  to  be  sent 
to  remedy  the  alleged  defects;  the  purchaser 
to  render  necessary  and  friendly  aid  for  that 
purpose.  If  then  it  cannot  be  made  to  work 
well,  the  purchaser  shall  return  it  at  once  to 
the  dealer  from  whom  he  purchased  it,  and  an- 
other machine  shall  be  given  and  taken  in  its 
place,  and  this  shall  be  a  complete  settlement 
between  the  purchaser  and  ourselves.  No  pro- 
visions of  thia  warranty  can  be  waived,  altered, 
or  modified  in  any  respect  by  any  dealer.  Con- 
tinuous use  of  the  machine,  or  at  intervals 
through  the  harvest  season,  or  failure  to  notify 
as  above,  or  to  return  the  machine,  as  above 
provided,  shah  be  deemed  positive  acceptance 
of  it  by  the  purchaser." 

The  next  matter  to  be  considered  Is: 
Does  the  evidence  In  the  case  entitle  the  de- 
fMidant  to  a  Judgment  for  damages?  We 
have  not  only  examined  the  evidence  set 
out  In  the  briefs,  but.  In  order  to  sustain 
the  Judgment  of  the  trial  court,  we  have 
carefully '  gme  over  the  entire  evidence  In 
the  record,  for  we  felt,  if  tbe  defendant  had 
been  damaged  and  had  lost  his  oat  crop,  as  al- 
leged, by  purchasing  a  binder  which  complete- 
ly failed  to  do  the  work  guaranteed,  having 
relied  upon  the  warranty  of  the  "plaintiff,  he 
(the  defendant)  would  be  entitled  to  recover 
all  the  damage  he  sustained  resulting  from 
the  failure  of  the  binder  to  do  the  work  for 
which  It  was  purchased,  and  which  it  was 
warranted  to  do. 

We  find  two  notes  were  executed  by  the 
defendant  on  the  8th  day  of  June,  1915,  the 
date  upon  whi(A  the  binder  was  received. 
These  notes  were  for  $85  each,  payable,  the 
first  on  the  1st  day  of  September,  1916,  and 
the  second  on  the  Ist  day  of  September,  1916. 
The  plaintiff  at  the  same  time  executed  the 
warranty  above  mentioned.  After  the  de- 
fendant received  Che  machine  to  wit,  the 


8th  day  of  June,  1915,  he  tried  to  operate 
the  same,  but  without  satisfactory  results. 
On  the  Sunday  following  he  made  a  further 
attempt,  but  did  not  succeed.  Thereafter 
he  used  the  machine  in  cutting  grain  for 
some  of  his  neighbors,  and  found  on  every 
occasion  it  would  not  work  as  warranted; 
In  fact,  so  far  as  ve  can  gather  from  the 
evidence,  It  failed  in  all  respects  to  be  as 
warranted.  It  was  the  duty  of  the  defend- 
ant, on  the  first  day's  use  of  tbe  madiine, 
If  It  failed  to  work  properly,  to  give  Im- 
mediate notice  in  writing  to  the  dealer.  The 
dealer  was  entitled  to  have  this  notice  giv- 
en. He  then  would  have  had  an  opportunity 
to  remedy  the  defect,  but  we  find  that  no 
notice  was  given  until  the  26th  day  of  June, 
13  days  thereafter,  notwithstanding  the  de- 
fendant lived  between  four  and  five  miles 
from  the  dealer  from  whom  the  machine 
had  been  purchased.  It  was  the  duty  of  the 
defendant  to  give  the  notice  required,  and 
as  required,  and.  If  he  failed  to  do  so,  he 
could  not  claim  the  damages  sought  By 
the  term  "Immediate  notice"  Is  ordinarily 
meant  due  diligence  in  a  reasonably  prompt 
time  as  the  nature  and  tbe  circumstances 
of  the  particular  case  demand,  and  the  ques- 
tion of  what  Is  reasonable  time  Is  usually 
for  the  Jury  to  ascertain  from  all  the  evi- 
dence in  the  case  and  under  proper  instrue- 
tions.  Horsfall  v.  Paa  Mutual  Ufe  Ins.  Co., 
32  Wash.  132,  72  Pac.  1028,  63  L.  R.  A.  425, 
98  Am.  St.  Rep.  846 ;   21  Cyc.  1724. 

But  under  the  evidence  in  the  case  we 
are  unable  to  conceive  how  the  court  could 
allow  this  verdict  to  stand  under  the  notice 
given,  nor  Is  there  any  evidence  showing 
that  the  defendant  suffered  any  injury  to 
his  crops  after  the  notice  of  the  26th  of  June. 
We  have  examined  the  authorities  cited  by 
the  defendant,  wherein  damages  were  allow- 
ed in  cases  in  some  respects  similar  to  this ; 
but  we  find  in  each  of  the  cases  cited  there 
was  a  substantial  compliance  on  the  part  of 
tbe  purchaser  with  the  terms  of  the  war- 
ranty, in  that  Immediate  notioe  had  been 
given.  True,  the  notice  therein  given  was 
not  In  writing,  but  no  objection  was  made 
to  the  notice  being  oral,  and  the  purchaser 
was  promised  in  each  instance  the  defect 
would  be  remedied,  and,  relying  on  the  prom- 
ise BO  made,  suffered  loss,  and  It  was  held 
that  he  was  entitled  to  recover  for  the  dam- 
ages suffered. 

In  the  case  of  Bl8hop-BabcoCk-Be<*er  Co. 
V.  Estes  Drug  Co.,  163  Pac.  276,  Mr.  Justice 
Kane,  delivering  the  oplilion  of  the  court, 
said: 

"A  person  damaged  by  the  breach  of  the  war- 
ranty of  the  fitness  of  an  artide  of  personal 
property  for  a  particular  purpose  may  recover 
anticipated  profits,  where  Uie  business  of  which 
the  plaintiff  was  deprived  was  contemplated,  or 
can  reasonably  be  presumed  to  have  been  con- 
templated, by  the  parties  when  the  contract 
was  made,  and  it  is  reasonably  certain  that 
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gain  or  profit  would  hdVe  beeiv- derived  theie- 
from,  although  the  amount  of  such  gain,  to  some 
extent,  may  be  somewhat  speculative  and  un- 
certain. It  being  apparent  that  some  loas  was 
Buffered,  it  is  then  entirely  proper  to  let  the 
jury  determine  what  the  loss  properly  was,  from 
the  best  evidence  the  nature  of  the  case  af- 
fords." 

See  Mackey  v.  Boswell,  162  Pac  193; 
First  State  Bank  of  MannsviUe  v.  Howell, 
41  Old.  216,  137  Pac.  657. 

In  Continental  Gin  Co.  v.  Sullivan,  48  OkL 
332,  150  Pac.  209,  the  court  said: 

"Where,  a  party  purchases  a  piece  of  ma- 
chinery under  a  contract  which  provides  for  a 
specific  notice  to  be  given  the  seller  In  case 
the  machine  proves  unsatisfactory,  held,  that 
such  notice  is  for  the  sole  benefit  of  the  seUer, 
and  may  be  waived  by  him ;  and,  if  waived 
by  him,  he  cannot  complain  because  the  con- 
tract notice  waa  not  giyen.  •  •  •  Where  a 
party  under  a  written  contract  and  warranty 
puTcliaaeB  an  attachment  for  a  gin  plant,  and 
dten  enters  into  a  subsequent  oral  contract  with 
the  seller  to  properly  install  this  attachment 
for  him,  if  the  attachment  does  not  come  up  to 
the  written  warranty,  and  is  so  improperly  in- 
stalled as  to  cause  his  gin  to  put  out  water- 
packed  bales,  and  thereby  damage  the  purchas- 
er's business,  he  may  rescind  the  contract  of 
purchase,  and  recover  the  purchase  price  of  the 
attachment,  and  in  the  same  suit  recover  such 
damages  for  the  breach  of  the  contract  to  prop- 
erly install  the  attachmept  as  he  is  able  by  com- 
petent evidence  to  prove  he  haa  sustained." 

[3]  We  cannot  take  Jndlclal  notice  of  the 
length  of  the  barvest  season  in  Carter  coun- 
ty In  1915.  We  find  the  provision  in  the 
wajranty  that  the  continuous  use  of  the  ma- 
chine, or  at  Intervals  through  the  harvest 
season,  or  failure  to  notify  or  return  the  ma- 
chine, should  be  iwsltive  acceptance  of  it  by 
the  defendant.  We  find,  however,  that  the  de- 
fendant was  cutting  grain  for  his  neighbors, 
and  nothing  to  Indicate  that  his  grain  was 
injured  after  the  26th  of  June,  the  date  he 
claimed  the  dealer  was  notifled  of  the  defect 
in  the  machine.  It  Is  a  well-settled  prin- 
ciple of  law  that,  where  a  written  contract 
provides  what  the  parties  shall  do,  the  pro- 
vision must  be  complied  wltli.  The  warranty 
in  tlie  case  at  bar  was  as  much  a  part  of 
the  c<aitract  as  the  notes.  Plaintiff  and  de- 
fendant stipulated  the  course  to  be  pursued 
in  thcf  event  the  warranty  failed.  This  point 
has  been  decided  by  this  court  In  the  case 
of  Hope  V.  Peck,  132  Pac.  344.  Mr.  Justice 
Williams,  delivering  the  opinion,  said: 

"Where  parties  to  a  contract  of  sale  hav» 
stipulated  what  course  shall  be  pursued  by  the 
vendee  in  the  event  the  warranty  fails,  such 
provision  must  be  followed  by  the  vendee  in 
seeking  to  enforce  the  guaranty." 

To  the  same  effect,  see  Scott  t.  Vnlcan 
Iron  Works  Co.,  31  Okl.  384,  122  Pac.  186; 
Nichols  Shepard  Co.  v.  Rtaoadman,  112  Mo. 
App.  299,  87  S.  W.  62. 
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We  cannot  subscribe  to  the  view  of  the 
plaintiff  to  the  effect  that,  It  the  contract 
was  not  rescinded,  then  there  should  be 
judgment  rendered  in  this  court  for  the 
amount  of  the  note.  Certainly  the  plaintiff 
could  not  seriously  ask  this  court  to  render 
such  a  Judgment  for  the  reason  that  the  ma- 
chine, as  shown  by  the  evidence,  was  re- 
turned to  the  dealer  and  by  liim  received 
and  used  continuously  during  the  harvest 
season  of  ldl6.  It  might  be  plaintiff  has 
evidence  not  presented  at  the  trial;  other- 
wise, we  are  unable  to  understand  how  he 
could  hope  for  or  expect  a  verdict  In  his  fa- 
vor for  the  amount  evidenced  by  the  notes. 

The  judgment  of  the  lower  court  Is  re- 
versed and  remanded. 


OWEN,  C.  J.,  and  McNEILLi  HIGGINS, 
and  SHARP,  JJ.,  concur. 


WINEMILLER  v.  PAGE  et  al,    (No.  7958.) 
(Supreme  Court  of  Oklahoma.    June  10,  1919.) 

(SutUbu*  btl  iK»  Court.) 

1.  Evidence  <g=>467  —  Paboi,  Evidbwce  — 
Technioal  Expressions  in  Contbact. 

Where  a  written  instrument  contains  words 
or  expressions  which  are  of  a  technical  nature, 
being  connected  with  some  art,  science,  or  oc- 
cupation, and  unintelligible  to  tiie  common 
reader,  yet  susceptible  of  a  definite  interpreta- 
tion by  experts,  parol  evidence  is  admitted  for 
the  purpose  of  explaining  the  language  used, 
and  thus  effectuating  the  intention  of  the  par- 
ties through  the  medium  of  their  own  language. 

2.  custoicb  and  usaoxs  «s»18— evidence 
«=»457— Paboi.  Evidence— Teohnioai.  Ex- 
pbjsssionb  in  cont&aot. 

The  case  at  bar  is  governed  by  the  rule  of 
law  relating  to  the  meaning  of  technical  terms 
or  phrases  used  is  a  particular  Industry  or 
business,  and  not  by  the  rule  Invoked  by  coun- 
sel, which  requires  the  custom  of  a  particular 
place  and  local  commercial  usages  to  be  pleaded 
before  they  can  be  proved. 

3.  Appeal  aijd  Ebbob  <S=»1009(4)  —  Equitx 
Cases— Findings  of  Fact— Review. 

The  rule  is  well  settled  that  in  actions  of 
purely  equitable  cognizance  the  Supreme  Court 
will  not  disturb  the  findings  of  fact  of  the  trial 
court,  unless  they  are  against  the  dear  weight 
of  the  evidence. 

4.  Joint  Adventtjbes  ®=»5(2)— Contbact  to 
Pbocube  Leases— Meaning  of  Terms— Evi- 
dence. 

Record  examined,  and  held,  that  the  findings 
of  the  trial  court  as  to  the  terms  of  the  con- 
tract sued  upon,  and  that  the  phrase  "carried 
for  an  eighth"  has  a  well-defined  meaning  in  the 
oil  business,  and  as  to  what  this  phrase  means 
among  persons  familiar  with  the  oil  business, 
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are  not  against  the  clear  weight  of  the  evidence, 
and  are  not  contrary  to  law. 

Owen,  0.  J.,  and  Sharp  and  Johnson,  3J^ 
dissenting. 

Error  from  District  Court,  Creek  County; 
N.  A.  Gibson,  Special  Judge. 

Suit  by  John  H.  Winemlller  against 
Cbarles  Page  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  eiTor.  Af- 
firmed. 

Phil  D.  Brewer,  of  Oklahoma  City,  and 
Charles  B.  Bogers  and  Fred  A.  Fulgtaum, 
both  of  Tulsa,  for  plaintiff  In  error. 

Poe,  Hindman  &  Lundy,  of  Tulsa,  for  de- 
fendants in  error  Page  and  Omega  Oil  Co. 

Bice  &  Lyons,  'of  Tulsa,  for  defendant  In 
error  March  Oil  Co. 

KANE,  J.  This  was  a  suit  in  equity,  com- 
menced by  John  H.  Wlnemiller,  plaintiff  in 
error,  plaintiff  below,  against  Charles  Page, 
the  March  Oil  Company,  and  the  Omega  Oil 
Company,  defendants  in  error,  defendants 
below,  for  the  purpose  of  enforcing  certain 
equitable  rights  which  \t  was  claimed  arose 
out  of  a  certain  oral  contract  pertaining  to 
the  procurement  of  several  oil  and  gas  leas- 
es, entered  into  by  and  between  John  H. 
Winemlller  and  one  Nicholas  Snyder.  The 
cause  was  tried  before  Special  Judge  N.  A. 
Gibson,  who  made  special  findings  of  fact 
and  conclusions  of  law  in  fayor  of  the  de- 
fendants, upon  which  Judgment  was  duly  en- 
tered, to  reverse  which  this  proceeding  in 
error  was  commenced. 

The  plaintiff's  action  was  based  upon  the 
theory  that  his  contract  with  Snyder,  for 
whom  he  agreed  to  procure  certain  oil  and 
gas  leases.  In  the  vicinity  of  Tulsa,  was  en- 
tered into  In  such  circnmstances  as  to  create 
either  (a)  a  Joint  adventure;  (b)  what  is 
called  in  mining  countries  a  grul>Btake  con- 
tract ;  or  (c)  the  relation  of  mining  partners 
between  himself  and  Snyder;  or  (d)  a  trust 
by  operation  of  law — ^and  that  In  either  of 
these  events  the  effect  of  the  contract  was  to 
vest  in  the  plaintiff  an  equitable  interest  in 
the  leaseholds,  although  the  leases  were  tak- 
en in  the  name  of  Snyder,  which  was  enforce- 
able against  the  defendants ;  they  having  put^ 
chased  the  leases  from  Snyder  or  his  assigns 
with  notice  of  the  contract.  After  hearing 
the  evidence  the  trial  court  found  as  a  fact 
that  the  contract  Altered  into  between  Wine- 
mlller and  Snyder  was  as  follows: 

"That  in  the  year  1906  the  plaintiff,  John  H. 
Winemiller,  by  pdrol  agreement  made  with 
Nicholas  S.  Snyder,  agreed  to  procure  for  the 
said  Snyder  oil  and  gas  leases  upon  lands  in 
the  vicinity  of  Tulsa;  that  as  a  consideration 
for  the  said  services  Snyder  agreed  to  pay  Wine- 
miller'a  reasonable  and  necessary  expenses  and 
to  carry  said  Winemiller  for  a  one-eighth  inter- 
est free  in  the  first  well  to  be  drilled  upon  each 


tract  of  land  so  leased,  and  to  fnrtlier  carry 
the  said  Winemiller  for  a  one-eightii  interest  In 
all  subsequent  wells  drilled  upon  said  lands; 
that  the  expenses  of  drilling  all  of  said  wells 
by  the  terms  of  said  agreement  were  to  be  paid 
by  the  said  Snyder  if  nonproducing  or  out  of 
the  production  from  said  leases." 

After  finding  that  the  plaintiff  procured 
for  Snyder  certain  oil  and  gas  leases  npon 
various  tracts  of  land  in  accordance  with 
the  terms  of  this  contract,  which  were  sub- 
sequently assigned  to  the.  Omega  Oil  Com- 
pany, who  in  turn  assigneid  part  of  them  to 
the  March  Oil  Company,  the  court  made  the 
following  conclusions  of  law: 

"(1)  That  the  plaintiff  has  no  title  or  interest 
in  and  to  the  leasehold  estates  for  oil  and  gas 
described  in  the  plaintilTs  petition. 

"(2)  That  the  contract  by  parol  entered  into 
by  the  plaintiff  and  Nicholas  Snyder,  in  so  far 
as  it  contemplated  the  assignment  and  convey- 
ance to  the  plaintiff  of  any  interest  in  said  lease- 
hold estates,  or  any  other  interest  other  than  a 
share  in  the  profits  derived  from  the  operation 
thereof,  was  not  mforceable. 

"(3)  That  the  words  'carried  for  one-eighth,' 
or  'one-eighth  carried,'  have  well-defined  and 
well-established  meanings  among  the  oil  men 
and  in  the  oil  coantry  in  Oklahoma,  and  were 
used  by  Snyder  and  the  plaintiff  in  their  ordi- 
nary meaning,  and  that  as  used  by  them  they 
operated  to  confer  upon  the  plaintiff  no  interest 
in  the  leasehold  estates  proposed  to  be  taken  and 
which  were  subsequently  taken  for  Snyder  by 
the  plaintiff,  but  only  passed  from  the  sale  or 
operation  of  the  said  leases,  after  the  payment 
of  the  cost  of  procuring  the  same  leases  and 
the  operation  of  the  same. 

"(4)  That  Snyder,  as  the  holder  of  the  said 
leases,  had  a  full  and  complete  right  at  all  times 
to  exercise  his  own  Judgment  as  to  whether  he 
would  drill  wells  upon  said  leases,  or  would  as- 
sign and  transfer  said  leases,  and  he  was  vested 
with  full  and  complete  power  to  sell,  transfer, 
and  assign  said  leases  without  the  consent  of 
said  plaintiff,  and  his  assignment  to  the  Omega 
Oil  Company  operated  to  confer  npon  that  com- 
pany a  full  and  complete  title  to  the  said  leases, 
free  and  clear  of  any  claim  and  demand  of  the 
plaintiff." 

In  view  of  the  conduaion  we  have  reached 
as  to  the  condnslveness  of  this  finding  of 
fact  and  of  these  conclusions  of  law,  it  will 
not  be  necessary  to  notice  any  of  the  nu- 
merous assignments  of  error  presented  for  re- 
view, except  sndi  as  directly  question  their 
correctness. 

Under  the  heading  "Discussion  of  Specific 
Errors,''  counsel  for  WlDemiller  say  in  their 
brief: 

"The  eighth,  ninth,  and  tenth  assignments  of 
error  all  raise  practically  the  same  question; 
i.  e.,  the  meaning  of  the  words  'carried  for  one- 
eighth,'  or  'one-eighth  carried,'  and  as  to  wheth- 
er or  not  these  words  had  a  settled  meaning 
among  the  oil  men  in  Oklahoma,  and  as  to 
whether  or  not  plaintiff,  at  the  time  of  entering 
into  the  contract  with  Snyder,  understood  the 
meaning  of  the  words  aa  found  by  the  court." 
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Tinder  tbla  neading  cotinsel  contends:  (1) 
That,  tbe  defendants  not  having  pleaded  the 
usage  and  custom  wbldi  the  conrt  found 
fixed  the  meaning  of  the  words  "carried  for 
one-eighth"  or  "one-eighth  carried,"  the  evi- 
dence on  that  point  was  erroneouidy  admit- 
ted; (2)  that  the  findings  of  fact  and  con- 
dnslons  of  law  ot  the  trial  court  upon  this 
point  are  against  the  clear  weight  of  the 
evidence  and  are  contrary  to  law.  Whilst 
It  Is  trae,  as  a  general  rule,  that  the  custom 
of  a  particular  idace  and  local  commercial  us- 
age must  be  pleaded  (12  Cyc.  1097),  we  are 
unable  to  sustain  either  of  these  contentions. 

[1]  The  second  amended  petition  filed  by 
the  plalntur,  the  petition  upon  which  the 
case  was  tried,  contains  no  averments  from 
which  the  defendants  or  their  attorneys 
could  anticipate  what  the  precise  terms  of 
the  oral  contract  sued  upon  would  be  shown 
to  be,  or  tliat  tbe  plalntlfT  would  assert  that 
a  Joint  adventure,  or  a  grubstake  contract, 
or  a  trust  by  operation  of  law,  would  arise 
out  of  a  contract  by  the  terms  of  which  be 
was  to  be  "carried  for  one-eighth."  The 
testimony  of  Wlnemlller  was  that  he  was  to 
be  ."carried  one-eighth  Interest,"  and  this 
phrase  occurs  again  and  again  In  the  testi- 
mony of  all  of  his  witnesses,  who  testified  as 
to  the  terms  of  the  contract.  If,  as  we  believe, 
tbis  phrase  is  nnintelliglble  to  persons  not 
familiar  with  the  oil  business,  and  particu- 
larly that  branch  of  it  pertaining  to  procur- 
ing oil  and  gas  leases,  then  the  plaintiff  him- 
self presented  a  contract  for  construction 
whldi  rcQulred  the  evidence  of  experts,  to 
aid  the  courts  in  determining  Its  meaning. 
It  Is  the  duty  of  the  courts  to  construe  con- 
tracts, whether  oral  or  written,  and  where 
words  or  phrases  of  a  technical  nature  con- 
nected with  any  art,  science,  or  occupation 
are  used,  witnesses  familiar  with  such  art, 
science,  or  occupation  may.  be  called  for  the 
purpose  of  explaining  such  language.  We 
think  the  applicable  rule  of  law  Is  well  stat- 
ed in  17  Cyc.  686,  as  foUows: 

"Where  a  written  instrument  contains  words 
or  expressiona  which  are  ofa  technical  nature,  be- 
ing connected  with  some  art,  science,  or  occu- 
pation, and  unintelligible  to  the  common  reader, 
yet  susceptible  ol  a  definite  interpretation  by 
experts,  parol  evidence  is  admitted  for  the  pur- 
pose of  explaining  the  language  used,  and  thus 
effectuating  the  intention  of  the  parties  tlirough 
Ae  medium  of  their  Qwn  language." 

The  same  authority  (17-  Cyc.  80)  states  the 
rule  in  other  words  as  follows: 

"Persons  familiar  with  any  art,  calling^  trade, 
etc,  may  state  whether  a  word  or  phrase  used 
in  it  has  acquired  a  technical  meaning,  and,  if 
80,  what  it  is  in  any  place  where  the  signifi- 
cance is  relevant." 

Under  tbe  doctrine  thus  announced  evi- 
dence has  been  admitted  to  explain  the 
meaning  of  "accounts"  (Nat  Bank  v.  BvA- 


fer  Co.,  102  Mich.  462,  60  N.  W.  981 ;  Wald- 
heim  V.  MUler,  97  Wis.  300,  72  N.  W.  869) ; 
"all  accounts"  (Hawley  v.  Bader,  16  Cal.  44) ; 
"current  funds"  (Haddock  v.  Woods,  46 
Iowa,  438);  "taking  stock"  (Qinnuth  v. 
Blankenship,  etc.,  Co.  [Tex.  C%v.  App.]  28 
S.  W.  828);  "proceeds  of  sales"  (Coles  v. 
Saitta,  119  N.  Y.  8npp.  253) ;  "bonus"  (Smith 
V.  Crockett  Co.,  86  Conn.  282,  82  Atl.  569,  39 
Xj.  B.  a.  [N.  S.]  1148);  and  various  other  re- 
ported cases  show  that  tbis  doctrine  has 
been  applied  to  almost  every  term  used  In 
commercial  transactions.  In  the  case  of 
Mann  ▼.  Urgubart,  89  Ark.  239,  116  S.  W. 
219,  the  court  held  tbat  the  ordinary  mean- 
ing of  tbe  term  "carry,"  when  used  In  com- 
mercial transactions,  was  to  advance  the 
money  to  pay  for  whatever  Interest  might 
be  acquired,  and  held  that  the  court  did  not 
err  in  giving  that  meaning  to  the  word  "car- 
ry" in  the  transaction  under  consideration. 

[2]  The  case  at  bar,  it  seems  to  us,  should 
be  governed  by  the  rule  of  law  relatipg  to 
the  meaning  of  technical  terms  or  phrases 
used  In  a  particular  industry  or  business, 
afid  not  by  the  rule  invoked  by  counsel, 
which  requires  the  custom  of  a  particular 
place  and  local  commercial  usages  to  be 
pleaded  before  it  can  be  proved. 

Upon  their  second  contention,  under  this 
^heading,  counsel  say  tbat,  inasmuch  as  the 
only  testimony  introduced  on  the  trial  tend- 
ing to  prove  tbe  contract  was  given  by  the 
plaintiff  himself,  therefore  It  follows  that  the 
trial  court  must  have  predicated  his  findings 
solely  on  the  testimony  of  Wlnemlller,  and  the 
Supreme  Court  should  also  look  only  to  the 
testimony  of  Wlnemlller  in  order  to  ascer- 
tain what  kind  of  a  contract  or  agreement 
was  entered  into.  We  are  unable  to  entirely 
agree  with  this  contention.  It  Is  true  that 
Wlnemlller  testified  positively  tbat,  after  it 
was  discovered  that  all  the  leases  taken 
covered  restricted  Indlin  lands,  Snyder 
agreed  that  he  would  assign  Wlnemlller  his 
one-eighth  interest  in  the  leases  after  they  , 
were  approved  by  the  Secretary  of  the  In- 
terior. It  must  not  be  lost  sight  of  that  this 
purported  conversation  did  not  occur  at  the 
time  tbe  contract  was  entered  into,  and  that 
it  was  offered,  not  for  the  purpose  of  prov- 
ing the  contract,  but  for  the  puriwse  of 
showing  that  Snyder  understood  the  contract 
to  mean  that  Wlnemlller  was  to  have  a  one- 
eighth  Interest  in  the  leases  themselves.  On 
the  other  hand,  this  conversation  is  denied 
by  the  testimony  of  Snyder,  who  testified 
that  he  merely  hired  Wlnemlller  to  procure 
tbe  leases  for  him,  for  which  serrice  he 
agreed  to  pay  a  stipulated  sum  and  expens- 
es. The  trial  court  made  no  specific  finding 
on  the  Issue  of  fact  raised  by  this  particular 
testimony,  but  it  seems  to  us  that  the  find- 
ing her^before  set  out  resolves  the  ques- 
tion in  favor  of  the  defendanta  Wlnemll- 
ler himself  constantly  reiterated  in  his  testi- 
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mony  that  he  was  "working  for  Snyder," 
and  that  he  was  to  be  "carried  an  eighth  in- 
terest," and  his  statements  to  the  effect  that 
by  his  contract  with  Snyder  he  was  to  have 
an  eighth  interest  In  the  leaseholds,  seem  to 
us  to  be  more  In  the  nature  of  conclusions  as 
to  what  the  contract*  meant  than  statements 
of  fact.  Two  of  the  witnesses  called  by 
Wlnemlller,  who  were  present  when  the  con- 
tract was  made,  also  testified  that  Wlnemll- 
ler was  to  be  "carried  for  an  eighth."  Jack 
Wharton,  one  of  these  witnesses,  testified  in 
effect  as  follows: 

I  knew  Mr.  Snyder  in  the  East.  I  met  him 
here,  and  he  wanted  me  to  take  gome  leases  for 
him.  I  told  him  I  was  not  in  position  to  do 
anything,  but  that  I  knew  Mr.  Wlnemiller, 
who  would  be  a  pretty  good  man  to  get  to  take 
some  leases  for  him,  and  told  him  I  wonld  see 
Wlnemiller  and  bring  him  around  and  introduce 
him,  and  Mr.  Snyder  said,  "All  right."  I  met 
Mr.  Wlnemiller,  took  him  to  the  Robinson  Ho- 
tel, and  made  him  acquainted  with  Mr.  Snyder, 
and  they  talked  abont  the  country  mostly  in  the, 
'vicinity  of  Qlenn  PooL  Snyder  told  Wlnemiller 
that  he  wonld  like  to  get  him  to  talce  up  some 
stuff  for  him,  and  said  he  would  pay  him  for 
this  work.  Wlnemiller  told  him  that,  if  he  did 
any  work  tor  him,  he  would  rather  have  some 
interest  in  some  stuff;  that  it  wonld  probably 
do  him  more  good  than  the  money  he  could  get 
for  the  work;  and  Snyder  told  him  he  would 
do  that  with  him,  and  told  him  that  he  had 
done  some  business  of  that  kind  with  me,  and 
that  he  would  take  Wlnemiller  in  on  about  the 
same  terms  that  he  had  dealt  with  me  in  the 
East,  and  they  agreed  that  that  would  be  all 
right.  Snyder  told  Wlnemiller  that  he  wonld 
furnish  him  expense  money  to  get  aronnd  over 
the  country  and  do  this  traveling,  and  that  he 
would  make  arrangements  with  some  livery- 
man, so  that  if  he  did  any  driving  out  of  Tulsa 
he  could  get  teams  any  time  he  wanted  them, 
and  this  man  was  to  make  out  a  bill  at  the  end 
of  the  month  and  send  it  to  Snyder.  Snyder 
told  Wlnemiller  that  in  the  leases  he  was  op- 
erating for  me  in  the  East  that  he  carried  me  a 
one-eighth  in  these  leases.  There  were  some 
^  leases  that  he  told  him  looked  better  than  oth- 
ers, and  he  would  carry  me  for  more  wells  on 
some  properties  than  he  would  on  others.  It 
wonld  be  according  to  the  outlook.  If  the  wells 
would  make  bo  much  when  brought  in,  he  would 
carry  me  in  the  second  well,  etc.  It  the  wells 
were  as  low  as  50  barrels,  I  was  supposed  to 
carry  my  own  part,  and  he  would  go  ahead  and 
operate  it,  and  hold  my  part  of  the  oil  to  pay 
these  expenses  for  operating.  The  conversation 
that  I  have  been  stating,  he  was  telling  this  to 
Winemillcr,  so  that  Wlnemiller  would  know 
about  what  kind  of  a  deal  that  he  had  made 
with  me,  and  that  he  was  taking  him  in  on  the 
same  line  that  he  and  I  bad  worked  together. 

On  cross-examination  the  witness  was  asked 
if  at  his  first  conversation  Mr.  Snyder  did  not 
say  to  himself,  Wlnemiller,  and  McKeever  "that 
anything  all  diree  of  you  boys  bring  in  that  is 
good,  I  will  carry  you  for  an  interest  in  it,  if 
it  take  it,"  to  which  he  replied,  "Well,  I  don't 
know,  but  he  probably  said  that."  The  terms 
that  Wlnemiller  and  Snyder  talked  about  were 


the  same  kind  that  Mr.  Snyder  had  with  me  in 
the  East.  Mr.  Snyder  was  to  carry  me  a  one- 
eighth  interest  as  long  as  he  could  drill  wells 
that  would  make  better  than  50  barrels,  and 
when  they  came  in  at  less  than  50  barrels  I  was 
to  pay  my  interest,  but  he  was  to  go  ahead  and 
operate  it  and  hold  my  part  of  the  oil  to  pay 
my  part  of  the  expenses.  Mr.  Wlnemiller  was 
to  have  one-eighth  interest,  but  I  would  not  say 
positively  whether  It  was  to  be  carried  clear 
through,  or  whether  it  was  just  in  one  well. 

Mr.  McEeerer  testified  in  substance  as  fol- 
lows: 

I  remember  a  conversation  had  between  my- 
self and  Mr.  Wlnemiller  and  Mr.  Snyder  along 
about  December^  1906.  There  were  four  of  us 
together.  Mr.  Snyder  made  the  proposition  that 
any  leases  we  would  bring  to  him  that  he  would 
carry  us  one-eighth.  Mr.  Wharton,  Mr.  Wine- 
miller,  Mr.  Sdyder,  and  myself  were  present 
when  this  conversation  was  had  some  time  in 
December,  1006.  Mr.  Snyder  said  "that  any- 
thing you  boys  bring  in  I  will  carry  you  an 
eighth  interest  in  it" 

It  seems  to  us  that  this  testimony  pre- 
sents a  clear  case  for  the  introduction  of  ex- 
pert evidence  by  persons  familiar  with  the 
oU  business,  for  the  purpose  of  explaining  the 
meaning  of  the  phrases  "one-eighth  carried," 
or  "carried  for  an  elghttL". 

[3,4]  The  remaining  question  for  consid- 
eration is:  Was  the  finding  of  the  trial  court 
as  to  the  meaning  of  the  phrase,  "carried  for 
an  eighth,"  against  the  clear  weight  of  the 
evidence?  For  unless  it  is  it  is  binding  on 
this  court  on  appeal.  The  rule  is  well  set- 
tled that  in  actions  of  purely  equitable  cog- 
nizance the  Supreme  dourt  will  not  disturb 
the  findings  of  fact  of  the  trial  court,  un- 
less they  are  against  the  clear  weight  of  the 
evidence.  As  to  the  meaning  of  this  phrase 
Mr.  CroBbie  and  Mr.  Watts  and  other  expe- 
rienced oil  men  all  agreed  with  Mr.  Cros- 
ble  who  testified: 

"That  the  phrase  'carried  for  an  eighth'  had 
a  well-known  meaning  in  the  oil  regions  of  Ok- 
lahoma and  that  a  man  that  carries  an  eighth 
has  no  responsibility,  at  all  of  any  indebtedness 
or  anything,  and  you  just  merely  carry  him  an 
eighth,  relieving  him  from  the  responsibility  of 
any  debts,  and  if  there  is  any  pro6ts  or  the  prop- 
erty is  sold,  he  gets  his  part,  but  it  gives  you  the 
opportunity  to  do  as  you  want  to  with  the  prop- 
erty." 

It  is  true  that  several  witnesses  testified 
to  the  contrary,  but  in  our  judgment  the 
testimony  pro  and  con  on  this  point  was  so 
evenly  balanced  that  it  cannot  be  said  with 
any  degree  of  fairness  that  the  flndlngs  of 
the  trial  court  were  against  the  clear  weight 
of  the  evidence.  As  there  is  no  contention 
that  the  plaintiff  would  be  entitled  to  recover 
against  the  parties  to  this  action,  who  were 
not  parties  to  the  contract,  unless  he  suc- 
ceeded in  establishing  his  contract  substan- 
tially as  alleged  in  his  petition,  no  useful 
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purpose  would  be  subserved  by  carrying  the 
Inquiry  further. 

The  trial  court  having  found  upon  sufiS- 
dent  proof  that  by  the  terms  of  the  contract 
Wlnemiller  acquired  no  equitable  Interest  In 
the  leaseholds,  the  Judgment  In  favor  of  the 
defendants  must  be  upheld.  All  the  Justices 
concur,  except  OWEN,  O.  J.,  and  SHARP  and 
JOHNSON,  JJ.,  who  dissent. 


JACKSON  V.  LEVY.     (No.  8208.) 

(Supreme  Court  of  Oklahoma.    May  27,  1919. 
Rehearing  Denied  Sept  9,  1919.) 

CSvnoJtM  61/  the  Court.) 

1.'  RECErVEB  IN  AOTldW  TO  FOBBOLOSB  MOBT- 

aAGB — Statute. 
Under  the  second  subdivision  of  section 
4979,  Rev.  liaws  of  1910,  the  district  courts  of 
this  state  are  authorized  to  appoint  a  receiver 
in  an  action  to  foreclose  a  mortgage,  -where  it 
is  made  to  appear  that  the  conditions  of  the 
mortgage  have  not  been  performed  and  that  the 
property  is  probably  insufficient  to  discharge  the 
mortgage  debt 

2.  Pleading    (S=j204(2)— Petition— Genkbal 

DEUtrSBEB. 

Where  a  general  demurrer  is  filed  to  the  pe- 
tition as  a  whole,  if  any  paragraph  of  the  pe- 
tition is  good  and  states  a  cause  of  action,  the 
demurrer  should  be  overruled. 

3.  Appeal  and  Kbrob  <s=>1043(7)— Pbejtjdi- 
ciAL  Ebbob— Gbant  or  Continttanck. 

Where,  after  the  commencement  of  the  trial, 
the  court  grants  plaintififs  oral  motion  for  a 
continuance,  such  action  will  not  be  held  to  be 
reversible  error,  where  it  does  not  appear  that 
the  granting  of  the  continuance  prejudiced  the 
rights  of  the  adverse  party. 

4.  jobt  <8=>14(4)— fobeclobube  of  moetgage 
— Xbial  Without  Juet. 

In  an  action  to  foreclose  a  mortgage,  where 
no  personal  judgment  is  sought  and  the  defend- 
ant has  filed  an  unverified  answer,  the  action 
is  properly  triable  to  the  court  without  a  jury. 

(Additional  Byllahv*  hy  BMorial  Staff.) 

5.  MOBTGAGE8    «=a460— FOBECLOSUBE    BT    AS- 
BIGNEE— BUBDEN  OF  PBOOF.  ' 

In  an  action  by  an  assignee  to  foreclose  a 
mortgage  securing  a  note,  involving  issue  wheth- 
er assignment  was  made  before  or  after  maturi- 
ty o£  note,  plaintiff,  introducing  the  assignment 
showing  on  its  face  that  it  was  before  maturity, 
was  assuming  the  burden  of  proof,  and  defend- 
ant was  not  required  to  assume  it,  but  only  to 
rebut  plaintiff's  evidence. 

6.  Appeal  and  Ebbob  «=»1170(7)-Teohni- 
CAL  Ebbob— Statute. 

In  such  action,  where  the  evidence  showed 
that  the  assignment  was  made  on  the  date 
shown  on  its  face  and  before  maturity  of  note. 
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any  error  in  requiring  defendant  to  show  wheth- 
er assignment  was  made  before  or  after  maturi- 
ty could  not  be  taken  advantage  of  by  defend- 
ant is  view  of  Rev.  Laws  1910,  g  6005. 

7.  Appeal  and  Bebob  <S=9757(3)  —  Asbign- 
uent  op  Ebbob— Review. 

An  assignment  of  error  in  excluding  evi- 
dence to  prove  the  several  defenses  will  not  be 
considered,  where  counsel  did  not  comply  with 
Supreme  Court  rule  25,  requiring  the  party  com- 
plaining of  exclusion  of  evidence  to  set  out  in 
the  brief  the  full  substance  of  the  testimony 
and  his  specific  objection  thereto. 

8.  Bills  and  Notes  ®=»485— Plbadino  «=» 
291(4)— Action  fob  Fobeclosubb— Unvkbi- 
piED  Denial— Efizct. 

In  action  for  foreclosure  of  a  mortgage  se- 
curing a  note,  the  defendant  by  filing  his  un- 
verified denial,  admitted  the  execution  of  the 
note  and  mortgage. 

9.  Appeal  and  Ebbob  <S=»1073(1)— Revbbsi- 
BLE  Ebbob— Statute. 

In  assignee's  action  to  foreclose  a  mortgage 
against  mortgagor's  subsequent  grantee,  who 
had  assumed  mortgage,  where  written  assign- 
.ment  was  in  evidence,  the  failure  to  introduce 
the  note,  which  by  inadvertence  did  not  arrive 
in  time,  could  not  prejudice  defendant's  rights, 
where  plaintiff  testified  that  note  was  either  in 
a  bank  or  in  the  mail  from  such  bank. 

Error  from  District  Court,  Lincoln 
County ;  Chas  B.  Wilson,  Jr.,  Judge. 

Action  by  Abe  Levy  against  W.  K.  Jack- 
son and  others.  Judgment  for  plaintiff,  and 
defendant  Jackson  brings  error.     Affirmed. 

Brwln  &  Brwin,  of  Wellston,  for  plaintiff 
in  error. 

F.  A.  Rlttenhouse,  of  Chandler,  and  O. 
A.  Paul  and  Burford,  Robertson  &  Hoffman, 
all  of  Oklahoma  City,  for  defendant  in  error. 

RAINEY,  J.  This  was  an  action  institut- 
ed by  Abe  Levy,  as  plaintiff,  against  W.  K. 
Jackson  and  others,  defendants,  to  foreclose 
a  mortgage  on  a  certain  tract  of  land  in 
Lincoln  county,  Okl.  It  appears,  from  the 
averments  of  the  petition  and  from  the  evi- 
dence, that  on  the  8th  day  of  July,  1912,  C. 
S.  O'Neal,  for  a  valuable  consideration,  ex- 
ecuted his  note  to  one  C.  W.  Williams  In 
the  sum  of  $3,000,  due  and  payable  on  or  be- 
fore two  years  after  date;  said  note  being 
secured  by  a  mortgage  executed  -by  C.  S. 
O'Neal  and  B.  M.  O'Neal  on  the  land  In  con- 
troversy. On  December  3,  1912.  C.  W:  Wil- 
liams assigned  the  note  and  mortgage,  for 
a  valuable  consideration;  to  the  plaintiff,  Abe 
Levy.  On  November  18,  1912,  title  to  the 
land  was  vested  In  C.  S.  O'Neal,  and  on  the 
4th  day  of  December  thereafter  the  said  C.  S. 
O'Neal  conveyed  the  land  to  W.  K.  Jackson, 
who  assumed  and  agreed  to  pay  the  mort- 
gage as  a  part  of  the  purchase  price.    Judg- 


«=3For  otlier  cues  sec  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  DlgesU  and  Indexes 


Digitized  by 


Google 


50« 


183  PACIFIC  REPOBTER 


(OU. 


raent  was  for  the  plaintiff,  from  which  the 
defendant  W.  K.  Jackson  has  appealed  to 
this  court,  assigning  numerous  errors. 

[1]  The  parties  will  hereinafter  be  denomi- 
nated plaintiff  and  defendant,  respectively. 
Subsequent  to  the  institution  of  the  action, 
upon  application  of  the  plaintiff,  the  trial 
court  appointed  a  receiver  for  the  rents  and 
profits,  arising  from  said  land,  and  in  de- 

.  fendant's  first  assignment  of  error  he  com- 
plains of  this  action.  The  court  did  not  err 
in  this  respect,  for  the  mortgage,  by  its 
terms,  provided  that  if  the  taxes  and  assess- 

I  ments  lawfully  levied  against  said  property, 
or  any  part  thereof,  should  not  be  paid  be- 
fore tbey  became  delinquent,  or  it  any  part 
of  the  principal  indebtedness  or  Interest 
should  not  be  paid  when  due,  the  holder  of 
the  note  and  mortgage  should  have  the  ri^t 
to  elect  to  declare  the  whole  sum  or  sums 
payable  at  once  and  proceed  to  collect  the 
debt,  and  "shall  be  entitled  to  possession  of 
said  premises."  The  petition  alleged  that 
the  principal  and  interest  was  past  due,  re- 
mained unpaid,  that  the  taxes  and  assess- 
ments against  said  land  had  not  been  paid, 
and  tittat  the  premises  were  insnfflclent  to 
discharge  the  mortgage  debt.  Under  section 
4979,  Rev.  Laws  of  1910,  plaintiff  was  en- 
titled to  have  a  receiver  appointed;  said 
section  reading  in  part  as  follows: 

"A  receiver  may  be  appointed  by  the  Supreme 
Court,  the  district  or  superior  court,  or  any 
judge  of  either,  or,  in  the  absence  of  said  judges 
from  the  county,  by  the  county  Judge: 

"Second.  In  an  action  by  a  mortgagee  for  the 
foreclosure  of  his  mortgage  and  sale  of  the  mort- 
gaged property,  where  it  appears  that  the  mort- 
gaged property  is  in  danger  of  being  lost,  re- 
moved or  materially  Injured,  or  that  the  con- 
dition of  the  mortgage  has  not  been  performed, 
and  that  the  property  is  probably  insoflScient  to 
discharge  the  mortgage  debt." 

[2]  The  second  assignment  of  error  Is  that 
the  court  erred  in  overruling  the  demurrer 
filed  by  defendant  to  plaintifTs  amended  pe- 
tition. The  objection  to  the  petition  is  Oiat 
the  acknowledgment  of  the  mortgage,  attach- 
ed thereto,  was  defective,  and  the  mortgage 
was  therefore  not  entitled  to  record,  that 
the  recording  thereof  did  not  constitute  con- 
structive notice,  and  that  the  petition  did  not 
allege  that  Jackson  had  actual  knowledge 
of  IL  This  objection  Is  wholly  without  mer- 
it, because  it  was  alleged  in  the  petition  that 
Jackson  assumed  the  payment  of  said  mort- 
gage, which  allegation,  in  our  opinion,  is 
equivalent  to  saying  that  he  had  actual  no- 
tice of  its  execution.  We  cannot  perceive 
how  he  could  have  assumed  the  payment  of 
it  without  having  had  actual  notice  thereof. 
Moreover,  the  mortgage  was  admittedly 
properly  acknowledged  by  E.  M.  O'Neal,  the 
alleged  defect  being  in  the  acknowledgment 


of  C.  S.  O'Neal,  and  the  assignment  was  in- 
troduced in  evidence  without  objection.  The 
unverified  answer  admitted  the  execution  of 
the  note  and  mortgage. 

In  Simpson  et  aL  v.  HiUls,  30  OkL  661, 
120  Pac.  672,  Ann.  Cas.  1013G,  227,  this  court 
held: 

"Under  section  1195,  Comp.  Lawa  1900,  one 
purchasing  property  subject  to  a  mortgage  valid 
between  the  parties  thereto,  bnt  defective  in 
form  and  not  recorded  as  required  by  statute, 
and  who  at  the  time  of  such  purchase  has  ac- 
tual knowledge  of  such  mortgage,  tak^p  subject 
to  such  mortgage;  the  actual  notice  being 
equivalent  to  due  acknowledgment  and  record- 
ing." 

Defendant's  demurrer  was  a  general  de- 
murrer, and  it  has  frequently  been  held  by 
this  court  that  a  general  demurrer  will  not 
be  sustained,  where  any  paragraph  of  the 
petition  states  a  good  cause  of  action. 

[3]  When  the  cause  first  came  on  for  trial, 
and  the  plaintiff  had  introduced  his  evidence 
and  rested,  the  defendant  demurred  thereto. 
While  the  record  Is  not  entirely  clear.  It 
seems  that  In  the  opinion  of  the  court  the 
plaintiff  had  not  fully  developed  his  case. 
At  any  rate,  on  plaintiff's  oral  motion  the 
court  granted  a  continuance  of  the  cause, 
and  tl)ls  Is  assigned  by  the  defendant  as 
error;  it  being  his  contention  that  the  court 
was  only  authorized  to  grant  a  continuance 
under  section  5045  Ber.  Laws  of  1910,  upon 
affidavit  showing  the  matters  required  by 
said  section.  In  support  of  this  contention 
counsel  cite  the  case  of  Shy  t.  Broclchause, 
7  Okl.  35,  64  Pac.  306.  That  and  similar 
cases  are  not  In  point,  for  it  obviously  would 
not  be  error  for  the  trial  court  to  overrule 
a  motioa  f<Hr  continuance  that  was  not  suf- 
ficient under  the  statute,  but  it  does  not  fol- 
low that  it  would  be  error  to  grant  such  a 
motion.  In  these  matters  the  trial  court  is 
vested  with  a  wide  discretion,  and  where  it 
does  not  appear  that  the  granting  of  the  con- 
tinuance has  prejudicially  affected  tne  rights 
of  the  adverse  party,  the  court's  ruling  wUI 
not  be  disturbed  on  appeaL 

[4]  Cotmsel  next  contend  that  the  court 
erred  in  refusing  the  defendant  a  Jury  trial. 
The  petition,  as  originally  drawn,  asked  for 
a  money  Judgment  against  the  defendant  on 
his  assumption  contract;  but  prior  to  the 
trial  the  court  permitted  the  plaintiff  to 
amend  his  petition  by  eliminating  tne  de- 
mand for  per8<»al  judgment,  and  to  ask 
only  for  the  foreclosure  of  the  mortgage^ 
Since  Jackson's  unverified  answer  to  the  pe- 
tition admitted  the  execution  of  the  note  and 
mortgage,  under  the  amended  pleadings  the 
action  was  not  one  for  the  recovery  of  mon- 
ey, or  of  specific  real  or  personal  property, 
and  the  parties  were  not  entitled  to  a  Jury 
trial,  as  a  matter  of  right,  under  section 
4993,  Bey.  Laws  of  1910.    Childs  et  al.  v. 
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Cook,  174  Pac.  274;  Maas  6t  aL  t.  Dunmyer, 
21  Okl.  484,  96  Pac.  691;  Brewer  et  al.  T. 
Martin,  40  OkL  350,  138  Pac.  166. 

[6, 1]  It  Is  next  insisted  that  the  court 
erred  In  requiring  ibe  defendant  to  assume 
the  burden  of  proof.  The  execution  of  the 
note  and  mortgage  being  admitted  by  the 
pleadings,  the  only  material  question  at  is- 
sue was  the  date  of  the  assignment,  whether 
It  was  made  before  or  after  maturity.  The 
plalntiir,  in  Introducing  the  assignment, 
which  was  acknowledged  and  recordea,  and 
which  on  its  face  bore  the  date  of  assign- 
mentr  was  iassumlng  the  burden  of  proof, 
and  the  defendant  was  not  required  to  as- 
same  such  burden,  but  only  to  rebut  the 
evidence  of  the  plaintiff.  However,  the  prac- 
tically undisputed  evidence  in  the  case  shows 
that  the  assignment  was  made  on  the  date 
shown  on  the  face  thereof,  and  if  the  court 
had  erroneously  placed  the  burden  of  proof 
on  the  defendant,  he  would  not  be  In  a  posi- 
tion to  take  advantage  of  that  fact  here,  for 
the  reason  that  under  section  6006,  Kev. 
Laws  of  1910,  this  court  Is  not  permitted  to 
reverse  any  case  on  account  of  any  irregu- 
larity in  procedure,  where  such  irregularity 
has  not  resulted  in  a  miscarriage  of  Justice, 
or  does  not  constitute  a  substantial  violation 
of  a  constitutional  or  a  statutory  right  of 
the  adverse  party. 

[7]  The  sixth  assignment  of  error,  that  the 
court  committed  error  in  refusing  to*  allow 
the  defendant  to  introduce  evidence  to  prove 
his  several  defenses,  will  not  be  considered, 
for  the  reason  that  counsel  have  not  complied 
with  rule  25  of  this  court  (165  Pac.  iz). 
which  requires  a  party  complaining  of  the 
admission  or  rejection  of  testimony  to  set 
out  in  his  brief  the  full  substance  of  the  tes- 
timony, to  the  admission  or  rejection  of 
which  he  complains,  stating  speciflcally  his 
objection  thereto. 

[I,  I]  The  remaining  assignment  of  error  is 
that  the  court  erred  in  rendering  Judgment 
without  the  note  and  mortgage  having  been 
introduced  In  evidence.  The  plaintiff  tes- 
tified without  objection  that  he  purchased 
the  note  on  December  3,  1912,  and  took  an 
assignment  of  the  mortgage  at  the  same 
time,  and  he  further  testified  that  he  was 
the  owner  and  In  possession  of  the  note  and 
mortgage,  and  that  the  note  was  eltber  in 
the  American  National  Bank,  at  Oklahoma 
City,  Okl.,  or  In  the  mall  from  said  bank 
to  Chandler,  Okl.  If  counsel  for  defendant 
was  not  satisfied  with  this  proof,  he  did  not 
so  indicate  at  the  trial,  and  we  cannot  see 
how  he  was  prejudiced  In  any  way.  By 
filing  his  unverified  denial,  he  admitted  the 
execution  of  the  note  and  mortgage,  and, 
since  the  written  assignment  was  introduc- 
ed in  evidence,  the  failure  to  introduce  the 
note,  which,  by  inadvertence,  did  not  arrive 
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in  time  to  be  Introduced  at  the  trial,  could 
not  have  injuriously  affected  his  rights. 
The  Jodgm^t  of  the  trial  court  la  affirmed. 

OWEN,  0.  J.,  and  KANH,  HARRISON, 
PITCHFOED,  JOHNSON,  and  McNBILL, 
JJ.,  concnr. 


HUDSON  V.  HOPKINS,  County  Treasurer. 

McGUIBB  V.   McCURDY,   County 

Treasurer. 

(Nos.  9606,  9911.) 

(Supreme  Ourt  of  Oklahoma,  June  17,  1819. 
Rehearing  Denied  Sept  9,  1919.) 

(8vV0hM$  »y  the  Comi.) 

1,  Taxation  «=>  181  —  Indians  —  HoMESXKAn 
Allotment— EXBMPTION— Statute. 

In  construing  the  second  proviso  of  section 
7  of  the  Act  of  (Jongress  of  •April  18,  1912,  c. 
83,  37  Stat  pt  1,  p.  86,  the  same  must  be  cont 
strned  tantamount  to  an  independent  enactment, 
and  has  the  effect  of  removing  the  exemption 
from  taxation  on  the  homestead  allotment  of 
an  Osage  Indian,  at  the  death  of  the  allottee. 

2.  Statutes   «=»228— "Proviso"— Office. 

The  natural  and  appropriate  ofBce  of  a 
proviso  being  to  restrain  or  qualify  some  preced- 
ing matter,  it  should  be  confined  to  vrhat  pre- 
cedes it  unless  it  clearly  appears  to  have  been 
Intended  to  apply  to  some  other  matter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^irst  and  Second  Series,  Pro- 
viso.] 

5.  Statutes  ®=»228  —  Pboviso  —  Constbuo- 
tion. 

A  proviso  to  a  section  of  the  statute  should 
be  construed  with  the  section  of  which  it  forms 
a  part  and,  if  the  context  requires  it,  may  be 
considered  tantamount  to  an  independent  enact- 
ment 

4.  Indians  «s»2— Agbkeukntb  and  Acts  or 

CONOBBSB— CoNSTBUCnON. 

The  acts  of  Congress  and  agreements  be- 
tween the  various  Indians  have  always  been 
construed  liberally  in  favor  of  the  Indians. 

6.  Constitutional  Law  «=>1S  —  Statctm 
€=s>181(l).  225  — CoNSTBUcnoN  — Intent— 
Subsequent  Enactment. 

It  is  a  cardinal  rule  in  the  construction  of 
constitutions  and  statutes  that  the  intention  of 
the  lawmakers,  when  ascertained,  must  gov- 
ern, and  that  to  ascertain  the  intent  all  the 
various  portions  of  the  legislative  enactments 
upon  the  particular  subject,  including  subse- 
quent enactments,  should  be  construed  together 
and  given  effect  as  a  whole. 

6.  Taxation  «=9l81— Indian  Allotments— 
Exemption — Statute. 
But  for  the  act  of  Congress  of  April  18, 
1912,  the  plaintiffs  in  error  could  not  have  pur- 
chased the  land  in  question.  They  took  the  land 
subject  to   the  conditions  of  that  act,  which 
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provides,  'Nothing  bereis  sball  be  construed  to 
exempt  any  of  said  property  from  taxation." 
Having  purcbased  the  land  by  virtue  of  said 
act  containing  said  proviso,  tbey  cannot  now 
claim  tbe  benefits  of  tbe  exemption  from  tax- 
ation granted  to  tbe  allottees  in  the  Osage  al- 
lotment act. 

Appeal  from  District  Court,  Osage  County ; 
R.  B.  Boone,  Judge. 

Action  between  J.  It.  Hudson  and  O.  L. 
Hopkins,  as  county  treasurer  of  Osage  coun- 
ty, consolidated  witb  action  between  William 
B.  McGuire,  as  guardian  of  Oscar  Neal,  a 
minor,  and  E.  3.  McCurdy,  as  county  treasur- 
er of  Osage  county.  Judgment  in  each  case 
for  the  county  treasurer,  and  Hudson  and 
McGuire,  as  guardian,  eaClt  appeal.  A£- 
firmed. 

Orinstead  &  Scott,  of  Pawhuska,  for  plain- 
tUTs  in  error. 

Corbett  Comett  and  A.  R.  Museller,  both 
6f  Pawhuska,  for  defendants  in  error. 

McNEHXi,  J.  These  cases  luTOlve  the  Ques- 
tion of  whether,  at  the  death  of  an  Osage 
Indian,  his  homestead  allotment  becomes 
taxable ;  the  plaintiff  in  error,  J.  L.  Hudson, 
being  the  owner  of  three  of  said  homestead 
allotments,  having  purchased  the  same  as 
provided  by  the  act  of  Congress  of  April  18, 
1912.  The  plaintiff  in  error  Oscar  Neal  in- 
herited an  undivided  one-third  interest  in  a 
homestead  allotment  of  a  deceased  Osage, 
and  purchased  the  other  two-thirds  of  said 
homestead  allotment  from  the  other  heirs, 
as  provided  by  the  act  of  Congress  of  April 
18,  1912,  be  being  a  minor  and  not  having 
a   certificate   of   competency   issued  to  him. 

[1]  The  cases  involve  the  construction  of 
the  Osage  Allotment  Act  approved  June  28, 
1906,  c.  3572  (34  Stat  639),  as  supplemented 
and  amended  by  the  act  of  AprU  18,  1912, 
c.  83,  37  Stat.  pt.  1,  p.  86. 

Subdivision  4  of  section  2  of  the  Osage  Al- 
lotment Act,  approved  June  28,  1906,  con- 
tains the  following  provision: 

"Each  member  of  said  tribe  sball  be  permitted 
to  designate  which  of  bis  three  selections  shall 
be  a  homestead,  and  his  certificate  of  allotment 
and  deed  shall  designate  the  same  as  a  home- 
stead, and  the  same  shall  be  inalienable  and  non- 
taxable until  otherwise  provided  by  act  of 
Congress." 

The  lands  in  question  were  homestead  al- 
lotments, and  homestead  deeds  had  been  is- 
sued to  the  allottees,  which  deeds  contained 
the  provision:  "Shall  be  inalienable  and 
nontaxable  until  otherwise  provided  by  act 
of  Congress." 

April  18,  1912,  Congress,  by  a  supplemen- 
tary and  amendatory  act,  passed  an  act  deal- 
ing with  inherited  lands  of  deceased  mem- 
bers of  tbe  Osage  Tribe  of  Indians.  Section 
1  is  as  follows: 


"That  until  the  inherited  lands  of  the  de- 
ceased members  of  the  Osage  Tribe  of  Indians 
shall  be  partitioned  or  sold  the  Secretary  of 
the  Interior  be,  and  he  hereby  is,  authorized  to 
pay  the  taxes  on  said  land  out  of  any  money  due 
and  payable  to  the  heirs  from  the  segregated 
decedent's  funds  in  the  treasury  of  the  United 
States." 

Section  6  provides  as  follows: 

"That  from  and  after  the  approval  of  thia 
act  the  lands  of  deceased  Osage  allottees,  unless 
the  heirs  agree  to  partition  the  same,  may  be 
partitioned  or  sold  upon  proper  order  of  any 
court  of  competent  jurisdiction  in  accoitiance 
with  the  laws  of  the  state  of  Oklahoma:  Provid- 
ed, that  no  partition  or  sale  of  the  restricted 
lands  of  a  deceased  Osage  allottee  shall  be  valid 
until  approved  by  the  Secretary  of  the  Interior. 
Where  some  of  the  heirs  are  minors,  the  said 
court  shall  appoint  a  guardian  ad  litem  for 
said  minors  in  the  matter  of  said  partition,  and 
partition  of  said  land  shall  be  valid  when  ap- 
proved by  the  court  and  the  Secretary  of  the 
Interior.  When  the  heirs  of  such  deceased  al- 
lottees have  certificates  of  competency  or  are 
not  members  of  the  tribe,  the  restrictions  on 
alienation  are  hereby  rtmoved.  If  some  of  the 
heirs  are  competent  and  others  have  not  certifi- 
cates of  competency,  tbe  proceeds  of  such  part 
of  the  sale  as  the  competent  heirs  shall  be  en- 
titled to  sball  be  paid  to  them  without  the  in- 
tervention of  an  administrator.  The  shares 
due  minor  heirs,  including  such  minor  Indian 
heirs  as  may  not  be  tribal  members  and  those 
Indian  heirs  not  having  certificates  of  -compe- 
tency, shall  be  paid  into  the  Treasury  of  the 
United  States  and  placed  to  the  credit  of  the 
Indians  upon  the  same  conditions  as  attach  to 
segregated  shares  of  the  Osage  national  fond, 
or  with  the  approval  of  the  Secretary  of  the 
Interior  paid  to  the  duly  appointed  guardian. 
The  same  disposition  as  herein  provided  for- 
with  reference  to  the  proceeds  of  inherited  lands 
sold  shall  be  made  of  the  money  in  the  Treasury 
of  the  United  States  to  the  credit  of  deceased 
Osage  allottees." 

Section  7  contains  the  following  proviaion: 
,  <•  •  .  •  •  xiiat  no  lands  or  moneys  inherited 
from  Osage  allottees  shall  be  subject  to  or-  be 
taken  or  sold  to  secure  the  payment  of  any 
indebtedness  incurred  by  such  heir  prior  to  the 
time  such  lands  and  moneys  are  turned  over 
to  such  heirs:  Provided,  however,  that  inherited 
moneys  shall  be  liable  for  funeral  expenses  and 
expenses  of  last  illness  of  deceased  Osage  al- 
lottees, to  be  paid  upon  order  of  tbe  county 
court  of  Osage  county,  state  of  Oklahoma:  Pro- 
vided, further,  that  nothing  herein  shall  be  con- 
strued so  as  to  exempt  any  such  property  from 
liability  for  taxes." 

It  is  the  contention  of  the  county  treasurer 
that  under  and  by  virtue  of  the  proviso  con- 
tained In  section  7  of  the  supplementary  and 
amendatory  act  of  April  18,  1912,  which  pro- 
viso Is  as  follows,  "Nothing  herein  sball  be 
construed  so  as  to  exempt  any  of  such  prop- 
erty from  liability  for  taxes,"  that  said 
lands  are  taxable. 

It  is  the  contentioa  of  tbe  plaintiff  In  er- 
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ror  that  by  Tlrtue  of  the  act  of  Jnne  28, 1906, 
which  proylded  that  the  homestead  shall  be 
nontaxable  nntU  otherwise  provided  by  act 
of  Congress,  that  this  is  a  condition  running 
with  the  land,  and,  although  the  same  may 
be  sold  as  provided  by  the  act  of  April  18, 
1012,  still  the  same  Is  nontaxable  until  other- 
wise provided  by  direct  act  of  Congress. 
Counsel  for  plalntlfT  In  error  take  the  further 
position  that  should  the  exemption  from  tax- 
ation not  be  a  condition  running  with  the 
land,  and  the  defendants'  position  be  correct, 
still  the  land  would  be  nontaxalde  until  the 
decree  of  partition  or  deed  bad  beat,  approv- 
ed by  the  Secretary  of  the  Interior,  and  the 
restriction  on  alienation  removed,  and  the 
same  should  not  be  placed  upon  the  tax  rolls 
until  the  alienation  of  the  land  was  complete 
or  the  restriction  on  alienation  removed.  As 
to  Oscar  Neal,  he  inherited  one- third  interest 
In  the  homestead  allotment,  and  that  Is  not 
subject  to  taxation. 

This  Identical  Qae8tl<m  was  before  the  fed- 
eral court  prior  to  the  enactment  of  April  18, 
1912,  in  the  case  of  United  States  v.  Board  of 
County"  Commissiohers  of  Osage  County 
(C  C.)  193  Fed.  485.  In  that  case  there  was 
Involved  the  right  to  tax  the  homestead  al- 
lotment where  the  allottee  was  deceased,  and 
no  certificate  of  competency  was  Issued  to 
him  during  his  lifetime  or  to  bis  heirs,  and 
the  conrt  held  that  the  homestead  allotment 
was  not- subject  to  taxation  after  the  death 
of  the  allottee.  The  conrt  on  page  488  of  103 
Fed.  stated  as  follows: 

"This  court  has  held  that  the  restriction 
against  alienation  of  the  homesteads  of  these 
allottees  to  whom  certificates  were  not  issued 
is  impersonal  to  the  allottee  and  applicable  to 
the  lands,  disabling  the  heirs  also  to  convey, 
and  that  subdivision  7  does  not  relate  to  home- 
steads where  the  certificates  are  not  issued. 
United  States  v.  Aaron  (C.  C.)  183  Fed.  347. 
The  exemption  should  be  held,  regardless  of  the 
death  of  the  allottees,  to  coexist  with  the  re- 
striction against  alienation,  and  to  continue 
for  the  same  time.  They  are  mentioned  in  close 
relation,  similar  reasons  Justify  their  operation 
for  a  common  term,  and  they  should  be  held  ef- 
fective therefor,,  in  the  absence  of  any  expres- 
sion to  the  contrary ;  the  rule  being  that  when 
Indian  lands,  held  in  severalty,  are  not  alien- 
able, they  are  not  subject  to  taxation.  Catholic 
Missions  V.  Missoula  County,  200  U.  8.  118, 
26  Sup.  Ct  197,  50  L.  Ed.  398;  Oondy  v. 
Mcath,  203  U.  S.  146,  27  Snp.  Ct.  48,  KL  L.  Bd. 
130;  22  Cyc.  138.  When  no  certificates  of  com- 
petency issue,  the  homesteads,  whether  held  by 
the  allottees  or  their  heirs,  remain  an  instru- 
mentality employed  by  the  national  government, 
pursuant  to  the  constitutional  power  it  pos- 
sesses to  deal  with  the  Indians  for  their  pro- 
tection and  welfare,  and  are  not  subject  to  tax- 
ation. United  States  v.  Rickert,  188  U.  S. 
432,  28  Sup.  Ct.  478,  47  L.  Ed.  532;  In  re 
Heff,  197  U.  S.  488,  25  Sup.  Ct  506,  49  L.  Ed. 
848;  United  States  v.  Thurston  County  (C. 
C.)  140  Fed.  456.  The  question  presented  for 
decision  in  respect  of  the  homesteads  is  wheth- 


ers  they  are  exempt  where  the  allottees  died 
withont  receiving  certificates  of  competency.  In 
the  opinion  of  this  court  they  are  exempt,  and 
will  so  remain  until  Congress  shall  remove  the 
exemption." 

This  case  was  appealed  to  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  and 
was  there  affirmed^  United  States  v.  Board 
of  County  Commissioners  of  Osage  County, 
216  Fed.  883,  133  O.  C.  A.  87.  The  Circuit 
Conrt  of  Appeals  in  the  opinion  copied  a  let* 
ter  from  the  Secretary  of  Interior,  addressed 
to  C.  F.  Larabee,  Acting  Secretary  of  Indian 
Affairs,  requesting  his  view  upon  certain 
amendments  which  were  pending  in  the  Sen- 
ate prior  to  the  time  of  adopting  the  allotment 
act  of  1906.  One  of  the  amendments  propos- 
ed to  strike  out  the  word  "nontaxable"  In 
subdivision  4  of  said  act  relating  to  surplus 
land.  There  was  also  an  amendment  which 
in  the  Judgment  of  the  commissioner  would 
make  the  homestead  taxable.  Both  of  these 
amendments  were  pending,  and  in  his  letter 
the  Secretary  of  Interior  stated  as  follows: 

"The  office  strongly  opposes  the  first  pro- 
posed amendment  providing  for  the  collection  of 
taxes  on  the  homesteads.  This  is  in  direct  con- 
flict with  the  provision  in  lines  8  and  9  on  page 
6,  which  declares  that  the  homestead  shall  be 
inalienable  and  nontaxable  until  otherwise  pro- 
vided by  act  of  Congress.  Certainly  the  home- 
steads of  the  Indians' should  be  free  from  tax- 
ation as  long  as  they  are  held  in  trust  for  the 
benefit  of  the  allottees.  Such  has  been  the  in- 
variable policy  of  the  government  from  the  time 
the  Indian  allotments  were  made,  and  it  is 
thought  that  an  exception  should  not  be  made  in 
the  case  of  the  Osages.  But  I  see  no  special  ob- 
jection to  the  alternative  amendment,  which 
provides  merely  for  the  payment  of  taxes  on 
the  surplus  lands.  It  is  believed  that  the  Osage 
Indians  should  be  reqtiired  to  pay  taxes  on  their 
surplus  lands,  the  same  as  citizens  of  Okla- 
homa territory.  There  occurs  to  me  no  valid 
reason  why  the  Indians  should  not  be  required 
to  bear  their  share  of  the  burden  of  the  state 
and  county  maintenance  through  taxation  on 
their  surplus  lands." 

If  it  was  not  for  the  act  pf  April  18, 1912, 
there  would  be  no  question  about  the  deci- 
sion in  the  case  at  bar,  but  in  order  to  as- 
certain the  effect  of  the  proviso  contained 
in  section  7  of  the  act  of  April  18,  1912,  and 
it  is  upon  the  construction  of  this  proviso  in 
said  section,  that  this  question  must  be  de- 
termined. 

[2-6]  This  court  In  the  case  of  Searcy  et 
al.  v.  State  (not  yet  officially  reported)  167 
Pac.  476,  Chief  Justice  Sharp  delivering  the 
opinion,  stated  as  follows: 

"The  natural  and  proper  office  of  a  proviso  is 
to  restrain  or  qualify  some  preceding  matter, 
and  will  ordinarily  be  confined  to  what  precedes 
it,  unless  it  clearly  appears  to  have  been  in- 
tended to  apply  to  some  other  matter.  Leader 
Printing  Co.  v.  Territory,  6  Okl.  302,  50  Pac. 
1001 ;  Allen  et  al.  v.  Beed  et  al.,  10  Okl.  106, 
60  Pac.  782,  63  Pac.  867;    Brewer  et  al.  v. 
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Bnst,  20  OU.  776,  96  Fac.  233.  But,  aa  said 
in  Jefferson  y.  'Winkler,  26  OkL  653,  110  Pac. 
75S,  this  rule  is  not  without  its  exceptions, 
for  'where  it  ia  plainly  intended  that  such  pro- 
viso shall  limit,  qualify,  or  define  other  sec- 
tions or  provisions  of  the  act  than  that  of  which 
it  forms  a  part,  the  court  should  give  it  such 
meaning.'  The  proviso  should  be  construed  in 
connection  with  the  section  of  which  it  forma 
a  part,  and,  if  the  context  requires,  it  may  be 
considered  tantamount  to  an  independent  enact- 
ment." 

In  the  case  of  United  States  t.  Babbit,  1 
Black,  55,  17  L.  Ed.  94,  the  court  there  stat- 
ed as  follows: 

"The  second  proviso  in  the  third  section  of 
the  act  of  March  22,  1852,  which  declares  'that 
no  register  or  receiver  shall  receive  for  his 
services,  during  any  year,  a  greater  compensa- 
tion than  the  maximum  now  allowed  by  law,' 
is  not  limited  in  its  effect  to  the  section  where 
It  is  found,  but  is  an  Independent  proposition, 
which  applies  alike  to  all  officers  of  this  class." 

Section  7  of  the  act  of  April  18,  1912,  the 
first  portion  of  said  section  deals  with  all 
lands  allotted  to  members  of  the  Osage  Tribe, 
to  the  efTect  that  the  same  shall  not  be  tn- 
cnmbered  or  alienated  nor  taken  or  sold  to 
secure  or  satisfy  any  debt  or  obligatlcm  In- 
cnrred  prior  to  the  Issuance  of  said  certifi- 
cate of  competency.  The  last  portion  of  said 
act  deals  with  Inherited  moneys  and  lands  of 
Osage  Indians.  In  dealing  with  inherited 
lands  and  moneys  of  Osage  Indians,  it  pro- 
rides  that  the  same  shall  not  be  taken  or 
sold  to  secure  the  payment  of  any  indebted- 
ness Incurred  prior  to  the  time  the  lands  and 
moneys  are  turned  over  to  said  heirs.  Said 
section  then  contains  the  proviso  that  inher- 
ited money  shall  be  liable  for  funeral  ex- 
penses. It  then  contains  the-  further  proviso, 
that  nothing  therein  shall  be  construed  so 
as  to  exempt  any  of  said  property  from  lia- 
bility for  taxation.  It  Is  plain  that  both 
provisos  refer  to  inherited  property,  and  the 
latter  portion  'of  the  section  to  which  they 
are  attached. 

The  question  Jn  the  case  at  bar  is,  what 
does  the  proviso  mean,  "that  nothing  herein 
shall  be  construed  so  as  to  exempt  any  of 
said  property  from  liability  for  taxes"?  In 
constmlng  the  same  we  think  it  well  to  look 
to  the  way  and  manner  that  Congress  dealt 
with  the  Osages,  prior  to  the  enactment  of 
this  legislation.  In  regard  to  taxation.  In 
the  first  instance  if  was  provided  that  each 
Osage  at  the  time  of  the  allotment  should 
have  at  least  three  selections  of  land,  one  to 
be  the  homestead,  this  to  be  inalienable  and 
nontaxable  until  otherwise  provided  by  Con- 
gress. 

Surplus  allotments.  Congress  provided, 
should  be  inalienable,  unless  a  certificate  of 
competency  was  Issued  to  the  Indian,  but 
taxable  In  all  cases  after  three  years,  so  at 
the  time  of  adopting  the  Act  of  April  18, 
1912,  the  surplus  land  of  an  Osage  to  whom 


a  certificate  of  competency  had  not  Issued 
was  taxalde,  but  inalienable.  The  homestead 
allotment  was  both  nontaxable  and  Inalien- 
able. Prior  to  this  act  tltere  was  no  way  of 
selling  or  disposing  of  the  homestead  allots 
ment  Irrespective  of  whether  the  allottee 
was  living  or  deceased. 

The  Act  of  April  18, 1912,  in  so  fax  as  the 
alienation  of  property  was  concerned,  dealt 
exclusively  with  inherited  lands  and  money. 
It  Is,  In  our  Judgment,  a  significant  fact 
that  the  act  makes  no  distinction  or  differ- 
enca  between  the  right  to'  allaiate  the  in- 
herited homestead  allotment  and  the  inherit- 
ed surplus  laud,  but  both  were  made  alien- 
able In  the  same  manner.  It  might  be  said 
that  Congress  was  removing  the  restriction 
upon  the  inherited  deceased  Indian  land, 
being  both  the  homestead  allotment  and  the 
surplus  land.  The  restriction  was  not  com- 
pletely removed  tutll  the  deed  or  the  decree 
of  partition  was  approved  by  the  Secretary 
of  Interior.  The  question  then  is,  did  Con- 
gress also  intend  to  ranove  the  exemption 
upon  the  inherited  homestead  allotment  as 
to  being  taxable?  If  it  did  not,  Oen  this 
proviso  is  meaningless.  It  cannot  be  said 
that  this  proviso  refers  only  to  the  surplus 
allotments,  for  the  reason  such  lands  were 
already  subject  to  taxation. 

In  our  Judgment  the  only  construction  that 
could  be  given  to  this  proviso  would  be  that 
the  same  was  intended  as  an  Independent 
provision  and  enactment,  withdrawing  the 
exemption  that  existed  in  favor  of  the  home- 
stead allotment  of  a  deceased  Indian,  and 
making  the  same  taxable,  the  same  as  sur- 
plus lands.  The  former  act  provides  that 
the  homestead  should  be  exempt  from  tax- 
ation untU  otherwise  provided  by  law;  then 
Congress,  in  dealing  with  inherited  lands,  in- 
tended that,  when  the  land  imssed  out  of  the 
hands  of  the  original  allottee,  the  exemption 
from  taxation  was  no  longer  necessary. 

In  this  act  Congress  removed  the  restric- 
tion contained  in  homestead  allotment  deeds, 
In  so  far  as  alienation  was  concerned,  sub- 
ject, however,  to  be  approved  by  the  Sec- 
retary of  Interior.  It  is  not  fair  to  presume 
that  Congress  also  intended  to  remove  the 
exemption  as  to  taxation.  We  are  not  un- 
mindful of  the  fact  that  In  considering  this 
subject  the  Congress  of  the  United  States 
has  undertaken  from  the  early  history  of  the 
government  to  protect  the  Indian,  as  said  In 
the  case  of  Schock  v.  Sweet,  45  Okl.  51,  145 
Pac.  388,  the  court  stated  as  follows: 

"The  acts  of  Congress,  and  agreements  be- 
tween the  various  Indian  tribes  have  always 
been  construed  liberally  in  favor  of  the  In- 
dians." 

In  the  case  of  Tiger  r.  Western  Inv.  Co., 
221  U.  S.  286,  31  Supu  Ct  678,  65  L.  Ed. 

738,  the  court  said: 
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"We  mnet  remember,  in  consfdering  this  sub- 
ject, that  the  Congress  of  the  United  States 
has  undertaken  from  the  earliest  history  of 
the  government  to  deal  irith  the  Indiana  aa 
dependent  jpeople,  and  to  legislate  concerning 
their  property  with  a'  view  to  their  protection 
as  such.  Cherokee  Nation  t.  Georgia,  6  Pet. 
1,  17,  8  Ia  Ed.  25 ;  Elk  t.  Wilkins,  112  U.  S. 
94,  99,  6  Sup.  Ct.  41,  28  L.  Ed.  643 ;  Stephens 
T.  Cherokee  Nation,  174  XT.  S.  44S,  484,  19 
Sup.  Ct  722,  43  L.  Ed.  1041." 

If  we  attonpt  to  give  thla  proviso  a  liberal 
construction,  and  conBtming  it  in  favor  of 
tlie  Indian,  it  baa  no  force  and  effect,  and 
accomplishes  no  purpose  whatever.  If  we 
construe  witb  tbe  view  of  ascertaining  what 
Congress  intended,  and  to  give  it  the  force 
and  effect  that  Congress  intended  it  to  have, 
then  It  1ms  but  one  construction  and  mean- 
ing. It  certainly  must  have  been  tbe  intient 
of  Congress  in  adopting  this  proviso  to  have 
it  accompllsli  some  porpose,  to  either  pro- 
tect some  right  of  tbe  Indian,  or  to  remove 
some  restriction  that  it  thought  was  no  long- 
er necessary.  If  they  did  not  Intend  to  re- 
move the  exemption  that  existed  as  to  in- 
beiited  homestead  allotments,  then  this  pro- 
viso was  simply  a  surplus  of  words,  and  was 
adopted  to  accomplish  no  purpose  whatever. 

In  construing  statutes,  this  court  has  laid 
down  the  following  rule:  In  the  case  of  De 
Basque  v.  Atchison,  T.  &  S.  F.  Ky.  Co.,  173 
Pac.  73,  L.  K.  A.  1918F,  259,  Chief  Justice 
Owen,  speaking  for  ti)e  court,  stated  as  fol- 
lows: 

"It  is  a  cardinal  rnle  in- the  construction  of 
constitutions  and  statutes  that  the  intention  of 
the  lawmakers,  when  ascertained,  must  govern, 
and  that  to  ascertain  the  intent  all  the  various 
portions  of  the  legislative  enactments  upon  the 
particular  subject,  including  subsequent  enact- 
ments, should  be  construed  together  and  given 
effect  as  a  whole." 

The  court  In  the  opinion  copied  from  the 
case  of  State  v.  Clark,  29  N.  3.  Lew,  96,  aa 
follows: 

"If  a  literal  construction  of  the  words  of  a 
statute  make  the  act  absurd,  it  must  be  so  con- 
strued aa  to  avoid  the  absurdity.  The  literal 
import  of  the  terms  and  phrases  employed  will 
be  controlled  by  the  objects  which  the  act  was 
designed  to  reach." 

In  the  case  of  Board  of  County  Commission- 
ers v.  Alexander,  68  Okl.  128,  169  Pac.  311, 
tbe  court,  speaking  tbrougb  Justice  Sharp, 
stated: 

"When  the  language  of  the  statute  is  dubious, 
the  court,  in  construing  it,  will  construe  the 
reasons  and  intent  of  the  law  to  discover  its 
•cope  and  true  meaning." 

In  construing  this  proviso  in  accordance 
with  tbe  view  expressed  in  the  above  deci- 
sions, and  with  the  theory  to  mind  that  it 
was  adopted  to  accomplish  some  purpose, 
then  tbe  only  construction  that  can  be  placed 
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upon  the  same  is  that  It  stands  as  an  inde- 
pendent enactment,  removing  the  exemption 
on  the  homestead  allotment  at  the  death  of 
the  allottee. 

At  the  time  of  the  adoption  of  this  act 
where  the  Osage  Indian  had  not  received  a 
certificate  of  competency,  his  lands  might  be 
divided  in  three  classes,  to  wit:  First  Hijs 
homestead  allotment,  which  was  inalienable 
and  nontaxable.  (. 

Second.  His  surplus  land,  wbicb  was  in- 
alienably but  subject  to  be  sold  under  cer- 
tain rules  and  regulations  adopted  by  the 
Department  of  Interior,  as,  provided  by  the 
act  of  Congress  of  March  3,  1909,  c.  256,  36 
Stat  778.    This  surplus  land  was  taxable. 

Third.  His  inherited  land.  Could  it  be 
said  that  Congress  Intended  to  extend  to  the 
Indian  a  greater  protection  to  his  Inherited 
land  than  it  did  to  bis  surplus  land? 

In  dealing  wltb  tbe  Osage  Indians,  Con- 
gress has  only  attempted  to  exempt  the 
homestead  allotment  from  taxation,  and  we 
know  of  no  valid  reason  why  the  inherited 
land  should  receive  any  greater  protection 
than  his  surplus  allotment 

[I]  There  is  another  rule  of  law  that  must 
be  considered,  and  that  is  tbe  plaintiffs  in 
error  la  this  case  are  claiming  the  benefits 
of  the  act  of  April  18,  1912,  which  removed 
the  restriction  on  alienation  in  so  far  as 
tbls  land  is  concerned.  Can  tbey  then  ignore 
the  proviso  In  the  same  act,  which  states 
that  "said  property  shall  not  be  exempt  from 
taxation"? 

The  Supreme  Court  of  tbe  United  States 
In  tbe  case  of  Fink  et  al.  v.  Board  of  County 
Commissioners  of  Muskogee  County,  decided 
January  IB,  1919,  reported  in  248  U.  S.  399, 
39  Sup.  Ct  128,  63  li.  Ed.  324,  Stated  aa 
follows: 

"But  for  that  act,  they  could  not  have  pur- 
chased tbe  lands  in  question.  Tbey  took  sub- 
ject to  all  of  the  conditions  of  that  act,  and 
they  cannot  now  claim  the  benefits  of  the  ex- 
emption from  taxation  granted  to  the  allottee 
by  iJie  Creek  supplemental  agreement." 

This  court  In  the  case  of  Schock  v.  Sweet 
supra,  stated  as  follows: 

"Hence  it  may  well  be  said  that  It  is  by  vlr^ 
toe  of  and  through  this  act  of  Congress  that 
plaintiffs  obtained  their  title.  There  is  no  ex- 
emption from  taxation  contained  in  this  law; 
neither  is  any  contained  in  the  conveyances 
made  to  plaintifts.  Tbe  law  is  well  settled  that 
where  land  is  granted  by  a  particular  act,  a 
tax  exemption  asserted  under  a  prior  act  will 
not  be  upheld.  Armstrong  v.  Treasurer  of  Ath- 
ens County,  16  Pet  281,  10  L.  Ed.  965;  Lord 
V.  Town  of  Litchfield,  36  Conn.  117,  4  Am. 
Rep.  41;  Southwestern  R.  R.  Co.  v.  Wright  116 
U.  S.  281,  6  Sup.  Ct  375,  29  L.  Ed.  626 ;  WU- 
mington  &  Weldon  R.  K.  Co.  v.  Alsbrook,  146 
U.  S.  279,  13  Sup.  Ct  72,  36  L.  Ed.  972;  Ford 
V.  Delta  &  Hne  Land  Co.,  164  U.  S.  662,  17 
Sup.  Ct  230,  41  L.  Ed.  690;  PUtt  v.  Rice,  10 
Watts  (Pa.)  362." 
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The  plaintiffs  In  error  In  tbls  calse  rely 
upon  the  act  of  1912,  which  permitted  them 
to  purchase  the  homestead  allotments.  This 
act  also  provides  that  none  of  the  property 
shall  be  exempt  from  taxation.  Can  they  be 
heard  to  say  that  they  will  take  the  benefit 
of  the  law  removing  the  restriction  upon 
alienation,  and  which  especially  states  that 
none  of  the  property  shall  be .  exempt  from 
taxation,  and  then  be  heard  to  say  that  we 
will  accept  the  benefits  of  the  act  of  April 
18,  1912,  in  BO  far  as  it  relates  to  aliena- 
tion, and  permits  us  to  acquire  the  land 
under  and  by  virtue  of  that  act,  but  that 
we  will  ignore  the  proviso  in  said  section 
which  states,  "Nothing  shall  be  construed  to 
exempt  any  of  said  property  from  taxation," 
and  in  so  far  as  taxation  claim  the  benefits 
of  titte  exemption  as  it  existed  prior  to  the 
amendment?  We  do  not  think  this  can  be 
dona  The  plaintiffs  in  error  accepted  the 
act  which  gives  them  the  right  to  purchase 
this  land,  and  under  which  they  purchased 
It.  They  must  also  accept  the  proviso  to 
the  amendment  which  provided  that  this  land 
shall  not  be  exempt  from  taxation. 

In  construing  the  law  prior  to  the  act  of 
1912,  Judge  Ootteral  used  the  following  lan- 
guage: 

"The  exemption  should  be  held,  regardless  of 
the  death  of  the  allottees,  to  coexist  with  the 
restriction  against  aliens tiou,  and  to  continue 
for  the  same  time.  They  are  mentioned  in 
close  relation,  similar  reasons  justify  their  op- 
eration for  a  common  term,  and  they  should 
be  held  effective  therefor,  in  the  absence  of  any 
expression  to  the  contrary;  the  rule  being  that 
when  Indian  lands,  held  in  severalty,  are  not 
alienable,  they  are  not  subject  to  taxation." 
United  Btates  v.  Board  of  Oom'rs  of  Osage 
County  (C.  0.)  198  Fed.  485. 

So,  by  applying  the  same  reasoning  to 
Oie  case  at  bar.  Congress  removed  the  re- 
strictions upon  alienation  upon  all  Inherited 
Indian  land,  subject  to  the  deed  or  decree 
of  partition  being  approved  by  the  Secretary 
of  Interior.  Then  did  Congress  also  remove 
the  exemption  from  taxation  that  existed  as 
to  the  homestead  allotment  at  the  death  of 
the  allottee?  We  think  this  is  a  fair  Inter- 
pretation  to  be  given  to  said  act. 

The  decisions  of  the  courts  in  relation  to 
taxation  pertaining  to  the  Five  Civilized 
Tribes  do  not  give  us  much  assistance  In  the 
case  at  bar,  for  the  reason  they  are  all 
founded  upon  different  acts  of  Congress  and 
treaties.  We  must  depend  solely  upon  the 
wording  and  construction  to  be  given  this 
particular  act  The  first  section  of  said  act 
might  aid  in  giving  this  section  the  proper 
construction,  as  Congress  provided  that  the 
Secretary  of  Interior,  prior  to  the  time  of 
approving  the  decree  of  partition  or  the  deed 
to  said  land,  might  pay  the  taxes.  Of  course 
it  might  be  argued  that  this  only  refers  to 


the  surplus  allotment;  but  It  does  not  so 
provide  in.  the  act  But  It  would  seem  a 
proper  construction  that  Congress  removed 
the  exemption  on  homestead  allotment  at  the 
death  of  the  allottee  in  so  far  as  taxation 
^s  concerned,  and  provided  that  the  Sec- 
retary of  Interior  might  pay  the  taxes  due 
upon  any  of  said  land,  or  to  be  assessed 
against  any  of  said  land,  prior  to  the  time 
the  decree  of  partition  or  the  deed  was  ap*. 
proved. 

In  dealing  with  this  case  we  have  consid- 
ered the  same  in  reference  to  Osage  Indians 
to  whom  a  certificate  of  competency  had  not 
issued  neither  to  the  allottee  prior  to  his 
death,  nor  to  his  heirs  thereafter;  and  the 
reference  in  the  opinion,  wherein  it  states 
it  is  necessary  to  have  certain  deeds  or  de- 
crees of  partition  approved  by  the  Secretary 
of  Interior,  refers  to  deeds  or  decrees  of  par- 
tition of  inherited  Indian  land,  where  the 
Indian  had  not  received  a  certlflcate  of  com- 
petency. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  Is  afllrmed. 

OWEN,  C.  J.,  and  SHARP,  PITOHFORD, 
and  HIOGINS,  JJ.,  concur. 


WATT  V.  STATE.     (No.  A-2614.) 

(Criminal  Court  of  Appeals  of  Oklahonuu 
Sept  2, 1919.) 

(SvlUihut  hy  the  OovrU) 

1.  Cbiminai,   Law    ®=>1099(7)— Case-Made— 

SlOHATUKX  AND   CEBTIITCATION. 

A  purported  case-made,  not  signed  and  cer- 
tified by  the  trial  judge  within  the  time  limited 
by  the  statute  for  filing  it  in  this  court  is  a 
nullity. 

2.  CRiimrAL  Law  «=s>1099(7)  —  Cask-Madx 
— Absbncb  or  Tbial  Judob. 

Where  a  convicted  defendant  without  lach- 
es or  fault  on  his  part  loses  the  benefit  of  his 
exceptions  as  reserved  in  a  case-made,  on  ac- 
count of  the  absence  of  the  trial  judge  from 
the  state  at  the  time  the  same  should  have  been 
settled  and  signed,  and  until  after  the  time  lim- 
ited by  the  statute  for  filing  it  in  this  court  s 
new  trial  will  be  granted. 

3.  Cbiminai.  Law  iS=>1099(7)  —  Case-Madb 
—Signature— Absence  of  Tbial  Judob— 
New  Tbial. 

It  appears  that  orders  granting  extenrions 
of  time  within  which  to  prepare  and  serve  case- 
made  were  dnly  entered  as  provided  by  law, 
which  case-made  was  served  within  time,  and 
notice  given  of  the  time  for  settling  and  sign- 
ing the  same ;  that  the  trial  judge  left  the  state 
before  the  day  named  in  the  notice,  and  re- 
mained absent  until  after  the  time  limited  by 
the  statute  for  filing  the  same  in  this  court;   on 
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the  last  day  within  the  time  allowed  by  law  an 
appeal  was  taken  by  filing  in  this  court  a  peti- 
tion in  error,  with  a  certified  transcript  of  the 
record  and  an  unsigned  case-made  attached.  It 
appearing  that  the  transcript  of  the  evidence 
in  the  case  would  be  essential  to  a  consideration 
of  the  errors  assigned,  and  that  plaintiff  in  er- 
ror has  been  prevented,  without  laches  on  his 
part,  on  account  of  the  absence  of  the  trial 
judge  from  the  state,  from  having  his  caae-made 
duly  signed  and  settled,  the  judgment  is  reverft- 
ed,  and  a  new  trial  granted. 

Appeal  from  District  Court,  Blaine 
Ck>unty;  Thomas  A.  Edwards,  Judge.  • 

C.  F.  Watt  was  <»iiTlcted  of  asaanlt  wltb 
Intent  to  do  bodily  harm,  aad  he  appeals. 
Reversed. 

C.  P.  Dyer,  of  Enid,  for  plaintiff  in  error. 
The  Attorney  General    and  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiff  in  error,  C.  F. 
Watt,  was  convicted  In  the  district  court  of 
Blaine  county  of  assault  with  a  dangerous 
weapon,  with  Intent  to  do  bodily  harm,  and 
on  January  29, 1915,  was  sentenced  to  be  con- 
fined In  the  county  jail  for  120  days,  and  to 
pay  the  costs.  To  reverse  the  Judgment  an 
appeal  was  taken  by  filing  in  this  court  on 
July  29, 1915,  a  petition  in  error,  with  a  duly 
certified  transcript  of  the  record,  and  a 
case-made,  which  had  not  been  signed  and 
settled  by  the  trial  Judge. 

In  addition  to  the  various  errors  assigned 
counsel  for  plaintiflT  In  error  asks  that  the 
Judgment  be  reversed  and  a  new  trial  grant- 
ed, because  "plaintiff  in  error  has  been  de- 
prived of  his  constitutional  right  to  have  his 
trial  reviewed  in  this  court  upon  a  case-made 
by  reason  of  the  absence  from  the  state  of 
the  trial  Judge,  who  remained  absent  from 
the  state  until  the  time  expired  within 
which  plaintiff  in  error  could  have  had  said 
case-made  duly  settled,  signed,  and  certified 
as  provided  by  law;  that  plaintiff  In  error 
was  Ignorant  of  the  Intention  of  the  trial 
Judge  to  leave  the  state,  and  was  in  no  way 
responsible  therefor;  that  his  inability  to 
procure  a  proper  certified  case-made  was  not 
through  his  fault." 

[1-9]  It  appears  froiii  the  record  that  or- 
ders granting  extensions  of  time  within 
which  to  prepare  and  serve  a  case-made  were 
duly  entered  as  provided  by  law,  the  last 
order  having  been  made  on  the  8th  day  of 
July,  1915,  which  extended  the  time  until 
the  20th  day  of  July;  that  said  case-made 
was  duly  served  and  service  acknowledged 
on  the  19th  day  of  July,  and  on  the  same 
day  the  county  attorney  was  notified  that 
said  case-made  would  be  presented  to  the 
trial  Judge  on  the  24th  day  of  July  for  set- 
tlement, signing  and  certifying  at  the  hour 
of  2  o'clock  p.  m.  of  said  day  at  the  chambers 
of  sftld  Judge  in  the  city  of  Cordell.  On  the 
20th  day  of  July  the  trial  Judge  departed 
183  P.— 33 


from  the  state  on  his  vacation,  and  did  not 
return  until  after  the  29th'  day  of  July,  the 
last  day  on  which  the  case-made  could, 
within  the  limit  of  the  statute,  be  signed  and 
settled  and  filed  In  this  court. 

The  Constitution  recognlsses  the  right  .of 
appeal  from  a  conviction,  but  leaves  It  to  the 
Legislature  to  regulate  the  manner  of  exer- 
cising that  right.  Under  the  provisions  of 
I  the  statute  an  appeal  may  be  taken  either 
j  by  a  duly  certified  transcript  of  the  record 
proper,  or  by  a  case-made  as  by  law  pro- 
vided. An  appeal  by  transcript  does  not 
bring  up  the  review  of  questions  arising  upon 
exceptions  taken  to  rulings  of  the  court  up- 
on the  admission  and  exclusion  of  evidence. 
A  purported  case-made  not  certified  by  the 
trial  Judge  cannot  be  considered  by  the  ap- 
pellate court.  Oobn  t.  State,  4  OkL  Cr. 
498,  113  Pat  216. 

And  an  original  case-made  settled  and 
signed  after  the  time  limited  by  the  statute 
for  filing  it  in  this  court  is  a  nullity.  State 
V.  Coyle,  11  Okl.  Cr.  637,  150  Pac.  80. 

That  the  case-made  was  not  settled,  signed, 
and  certified  is  not  the  fault  of  plaintiff  in 
error  or  his  counseL  The  trial  Judge  left  the 
state  without  notice  to  plaintiff  In  error  or 
his  counsel,  and  thereby  plaintiff  in  error 
was  deprived  of  the  right  to  have  his  case 
reviewed  on  the  errors  assigned  in  this  court. 

In  the  case  of  Bailey  v.  United  States, 
3  Okl.  Cr.  175,  104  Pac.  917,  26  h.  R.  A. 
(N.  S.)  860,  it  is  said : 

"It  seems  to  be  well  established,  as  a  general 
rule,  that  where  a  defendant  has  done  all  that 
the  law  requires  in  perfecting  his  appeal,  and 
where  the  record  necessary  for  a  review  of  the 
case  is  lost  or  destroyed  while  in  the  custody  of 
on  officer  of  the  court,  in  order  to  prevent  a 
possible  miscarriagcof  justice  by  depriving  the 
defendant  of  his  legal  right  of  appeal,  a  new 
trial  will  be  granted." 

And  see  Tegler  v.  State,  3  OkL  Cr.  696, 
107  Pac.  949,  139  Am.  St  Rep.  976. 

By  the  weight  of  authority,  where  a  con- 
victed defendant  has  lost  the  benefit  of  reg- 
ularly taken  exceptions,  through  no  fault  or 
negligence  of  his  awn,  the  appellate  court 
will  not  determine  the  cause,  but  will  award 
a  new  trial.  Richardson  v.  State,  15  Wyo. 
465,  89  Pac.  1027,  12  Ann.  Cas.  1048,  and 
note  1056. 

The  appeal  here  Is  taken  by  petition  in 
error  and  a  duly  authenticated  transcript  of 
the  record.  Upon  an  examination  of  the  reo- 
!  ord  we  have  reached  the  conclusion  that  a 
;  transcript  of  the  evidence  in  the  case  would 
!  be  essential  to  a  consideration  of  the  errors 
.  assigned,  and  that  plaintiff  In  error  has 
■  been  prevented,  without  fault  or  negligence 
:  on  his  part,  but  on  account  of  the  absence 
:  of  the  trial  Judge  from  the  state,  from  hav- 
!  Ing  his  case-made  duly  signed  and  settled. 
;  Upon  that  ground,  and  for  the  reasons  stat- 
j  ed,  we  are  of  opinion  that  the  motion  to  le- 
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verse  the  jHdgrnent  and  award  a  new  trial 
should  be  sustained. 

The  Judgment  of  the  trial  court  will  there- 
fore be  reversed,  and  a  new  trial  awarded. 

AKMSTRONQ  and  MATSON,  JJ.,  concur. 


BORNHBIM  T.  STATE.    (No.  A-3031.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    Ang. 
80,  1919.) 

(8vllaJ»is  J>y  Editorial  Staff.) 

1.  disobdeblt  hoos^  «=»17— sufficiency  of 
Evidence. 

Evidence  held  to  sustain  a  conviction  of 
keeping  a  house  of  ill  fame. 

2.  Ckiminai.  Law  «=»598(2)— Continuanob— 
Absent  Witness— Diligence. 

In  prosecution  for  keeping  a  house  of  ill 
fame,  a  motion  for  a  continuance  for  absence  of 
a  material  witness,  an  inmate  at  time  of  a  raid, 
December  16,  1916,  and  an  intimate  friend  ot 
a  codefendant,  was  properly  denied,  where  no 
effort  was  made  to  obtain  ber  attendance  nntil 
April  2d,  one  day  before  trial,  though  it  could 
probably  have  been*  obtained  within  three  or 
four  days. 

3.  Cbiminal  Law  «=»829(18)— Requested  In- 
stbuotion— Given  Inbtbuction. 

Refusal  of  defendant's  requested  instruc- 
tion that  jury  could  not  convict  if  there  was  a 
reasonable  doubt  as  to  whether  any  one  of  the 
elements  of  the  offense  had  been  proven  was 
not  error,  where  the  subject  was  substantially 
covered  by  the  general  charge. 

Appeal  from  County  ~  Court,  Pittsburg 
County ;  S.  F.  Brown,  Judge. 

Frank  Bornhelm  was  convicted  of  keep- 
ing a  house  of  ill  fame,  and  sentenced  to 
pay  a  fine  of  $500,  and  he  appeals.  Judg- 
ment affirmed. 

Andrews  &  Anderson,  of  McAlester,  for 
plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from 
the  county  court  of  Pittsburg  county,  where- 
in the  defendant,  Frank  Bornhelm,  was  con- 
victed of  keeping  a  bouse  of  111  fame,  and 
sentenced  to  pay  a  flne  of  $5(X). 

He  was  Jointly  Informed  against  for  the 
offense  with  one  Ma^l  Reed,  bis  married 
daughter,  who  was  an  inmate  of  the  house 
at  the  time  of  the  alleged  commission  of  the 
offense.  Upon  a  Joint  trial,  Mabel  Reed  was 
acquitted,  and  properly  so,  because  there  was 
no  evidence  that  she  had  any  control  what- 
ever over  the  premises,  being  merely  an  In- 


mate of  the  house  and  not  the  keeper 
thereof. 

[1]  It  Is  strenuously  contended  that  the 
evidence  is  Insufficient  to  sustain  this  con- 
viction. The  court  cannot  agree  with  this 
contention.  The  evidence  is  amply  sufficient 
to  sustain  the  conviction  as  to  Frank  Born- 
helm, as  the  proof  is  conduslve  that  a  house 
of  ill  fame  was  In  operation  on  his  premises 
on  the  16th  day  of  Decnnber,  1916,  as  charg- 
ed in  the  Information;  that  be  bad  been  la 
possession  and  control  of  said  premises  for 
a  number  of  years,  bad  admitted  men  and 
women  there  at  late  hours  of  the  night,  and 
had  assigned  a  room  to  a  man  and  woman 
In  his  home  at  the  late  hour  of  1  a.  m. ;  that 
said  bouse  bad  for  a  long  period  of  time 
the  reputation  of  being  a  house  of  111  fame; 
that  men  were  frequently  seen  to  enter  said 
house  at  late  hours  of  the  night ;  that  women 
were  roomers  in  said  house;  that  the  bouse 
was  furnished  with  a  dance  hall  and  slot 
piano,  and  numerous  bedrooms  on  either  side 
of  a  long  hall ;  that  on  the  night  of  December 
16th,  two  women  and  about  12  men  were 
found  In  said  house  at  11  o'clock  at  night 
dancing;  that  one  of  the  women  was  seen 
to  sit  upon  the  lap  of  one  of  the  men  pres- 
ent, and  embrace  him;  that  when  the  of- 
ficers entered  said  house,  the  women  were 
dressed  in  kimonos,  were  scantily  clad,  and 
Indulged  in  lewd  conduct  and  used  lascivi- 
ous lafiguage;  that  two  men  were  found  in 
one  of  the  beds  in  one  of  the  bedrooms,  and 
that  the  men  attempted  to  make  their  escape 
when  the  raid  was  made;  and  other  circum- 
stances which  tended  conclusively  to  show 
that  the  premises  had  been  conducted  as  a 
bouse  of  111  fame  for  some  length  of  time, 
and  that  the  defendant  had  occupied  said 
premises  for  numerous  years  and  must  have 
been  acquainted  with  the  carryfngs-on  there- 
in. The  evidence  was  sufficient,  as  the  de- 
fendant, Frank  Bornhelm,  Interposed  no  de- 
fense thereto. 

[2]  Among  other  assignments  of  error  Is 
that  the  court  erred  In  overruling  a  motion 
for  a  continuance  based  upon  the  absence 
of  one  Mabel  Morris,  who  was  alleged  to  be 
a  material  witness  for  the  defendant,  and 
whom  the  evidence  discloses  was  one  of  the 
Inmates  of  the  bouse  at  the  time  of  the 
raid  on  December  16,  1916.  The  application 
was  properly  denied,  as  there  is  absolutely 
no  showing  of  dillgHice  on  the  part  of  de- 
fendant In  attempting  to  procure  the  attend- 
ance of  this  witness.  The  witness  was  shown 
to  be  an  intimate  friend  of  Mabel  Reed,  one 
of  the  defendants.  The  defendants  were  ar- 
rested on  December  18, 1916,  and  on  the  14th 
of  March,  1917,  the  case  was  set  for  trial 
for  April  3d  following.  The  application  for 
continuence  was  filed  on  April  2d.  No  ef- 
fort had  been  made  to  obtain  the  attendance 
of  the  said  witness  Mabel  Morris  between 
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the  14th  of  March  and  the  2d  of  April,  and 
the  application  shows  that  the  absent  "wit- 
ness was  living  to  Okfuskee  county  at  the 
time  said  application  was  made,  and  her  at- 
tendance could  probably  have  been  obtained 
within  three  or  four  days  at  the  farthest 
There  was  no  request  to  continue  the  case 
for  a  short  period  of  time,  but.  the  application 
was  for  a  continuance  for  the  entire  term  of 
court.  The  court  did  not  abuse  Its  discretion 
In  refusing  to  continue  this  case  for  the 
term,  to  view  of  the  lack  of  diligence  shown 
by  the  defendant  to  discover  the  where- 
abouts of  this  witness,  or  to  keep  In'toudi 
with  such  witness  between  the  18th  day  of 
December,  1916  (the  date  of  the  arrest  of 
defendant)  and  the  2d  day  of  April,  1917 
(the  date  the  case  was  called  for  trial). 

[3]  A  certato  Instruction  given  and  a  cer- 
tain Instruction  refused,  both  over  the  ob- 
jection and  exception  of  the  defendant,  are 
assigned  as  errors.  We  have  carefully  ex- 
amined the  instructions.  The  court  gave 
three  of  the  defendant's  requested  tostruo- 
tlons,  and  refused  the  fourth.  The  requested 
instruction  refused  was  to  the  efCect  that 
the  Jury  could  not  convict  If  there  was  a 
reasonable  doubt  as  to  whether  or  not  any 
one  of  the  elements  of  the  offense  had  been 
proven.  The  law  covered  by  this  Instruc- 
tion was  substantially  covered  In  the  general 
charge  of  the  court,  and  when  the  Instruc- 
tions are  considered  as  a  whole  the  law  of 
the  case  Is  folly  covered  in  a  fair  and  im- 
partial manner. 

A  readtog  of  this  record  convinces  the 
court  that  the  conviction  of  this  defendant 
Is  Just  and  merited  under  the  law  and  the 
evidence;  that  the  alleged  errors  relied  upon 
are  more  technical  than  substantial;  that 
the  defendant  was  accorded  a  fair  and  im- 
partial trial ;  and,  for  the  reasons  stated,  the 
Judgment  la  affirmed. 


SMITH  V.  STATE.    (No.  A-3288.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 
19,  1919.) 

(Syllabvs  Ip  Editorial  Staff.) 

1.  Obiminal   Law   €=»1  144(17)— Failttbi!  to 
olvk    supbrcasdeas   b0ni>— bxkcdtion   of 
Jtjdgmxnt— PBEeuHPTion. 
Where  an  appeal  is  taken  to  the  Criminal 
Court  of  Appeals,  and  record  fails  to  show  that 
judgment    was   superseded    by   required   super- 
sedeas bond  in  court  below,  the  presumption  ob- 
tains  that  judgment  was  immediately  carried 
into  effect  by  incarceration  in  the  penitentiary, 
where  sucfa  imprisonment  was  provided  in  the 
Judgment. 
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2.  Cbiminai,  Law  «=»1134(3),  1182  —  Mooi 
Question— Dismissal  of  Appeai>— Aftibm- 

ABCS, 

Where  it  appears  that  if  a  judgment  of 
conviction  was  executed  the  term  of  imprison- 
ment would  have  been  served,  and  where  no  ap- 
pearance was  made  either  to  orally  argue  case 
on  appeal  or  by  filing  a  brief  for  plaintiff  in 
error,  the  criminal  court  of  appeals,  in  its  dis- 
cretion, will  either  dismiss  because  questions 
involved  are  moot,  or  affirm  under  its  rule  9 
(165  Pac.  X). 

3.  Cbtminal  Law  ®=»1184— Joubnai,  Entbt 
of  Judgment— Clebicai,  Ebbob— Modifica- 
tion. 

Where  information  charged  embezzlement, 
and  court  charged  thereon,  and  the  verdict  was 
"Guilty  as  charged,"  imposing  two  years  in 
penitentiary,  a  journal  entry  showing  a  judg- 
ment as  of  conviction  for  "robbery,"  with  sen- 
tence for  two  years,  though  minimum  punish- 
ment for  robbery  is  five  years,  would  be  modi- 
fied by  snbstitnting  "embezslement"  for  "rob- 
bery." 

Appeal  from  IMstrlct  Court,  McCortaln 
County;  a  E.  Dudley,  Judge,  i 

Wilson  Smith  was  convicted  of  the  crime 
of  embezzlement,  and  sentenced  to  serve  a 
term  of  two  years'  imprisonment  In  the 
state  penitentiary,  and  he  appeals.  Modified 
and  affirmed. 

Jeff  McLendon,  of  Idabel,  for  plaintiff  In 
error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  WUson  Smith  was  con- 
victed in  the  district  court  of  McCurtain 
connty  of  embezzlement,  and  bis  punishment 
fixed  as  above  stated. 

This  appeal  has  been  i)endlng  to  this  court 
Since  the  13th  day  of  March,  1918,  the  cause 
having  been  submitted  June  5, 1919,  at  which 
time  no  appearance  was  made  by  any  counsel 
representing  plaintiff  in  error,  nor  has  any 
brief  been  filed  in  his  behalf.  Rule  9  (165 
Pac.  X)  of  this  court  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  -the  court  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and,  if  no  prejudicial  error  appears,  will  af- 
firm the  Judgment." 

It  is  to  be  noted  also  that  the  case-made 
contains  no  copy  of  any  supersedeas  bond 
given  by  the  defendant  The  Judgment  was 
rendered  on  the  22d  day  of  September,  1017, 
with  directions  to  the  sheriff  of  McCurtato 
county  to  Immediately  transport  the  defend- 
ant to  the  state  penitentiary  at  McAlester. 
Presuming  that  the  judgment  .was  carried 
into  effect  according  to  its  terms,  the  defend- 
ant has  already  served,  allowing  time  for 
good  behavior,  the  two-year  term  of  impris- 
onment Imposed  against  him,  and  the  ques- 


£=9For  other  eases  see  same  topic  and  KBT-NUMBBR  In  all  Ker-Numbered  Digests  aad  Indexes 


Digitized  by 


Google 


516 


183  PACIFIC  REPORTER 


(OkL 


tlons  InvolTea  In  this  appeal  would  for  that 
reason  be  moot 

[1,2]  Where  an  appeal  la  taken  to  this 
conrt  from  a  judgment  of  conviction,  and 
the  record  falls  to  show  that  the  judgment 
was  superseded  hy  the  giving  of  the  required 
supersedeas  bond  In  the  court  below,  the 
presumption  obtains  In  this  court  that  said 
judgment  was  immediately  carried  into  ef- 
fect according  to  Us  terms  by  the  Incarcer- 
ation of  the  prisoner  In  the  penitentiary, 
where  such  Imprisonment  Is  provided  in  the 
judgment.  And  where  It  Is  apparent  that, 
had  said  judgment  been  carried  Into  effect, 
the  term  of  imprisonment  would  have  been 
served,  and  no  appearance  is  made  In  this 
court  by  counsel  representing  the  defendant 
either  to  orally  argue  the  case  or  by  filing 
a  brief  In  behalf  of  his  client,  this  court 
win,  In  its  discretion,  either  dismiss  the 
appeal  because  the  questions  Involved  are 
moot,  or  else  affirm  the  Judgment  under  the 
provisions  of  rule  9,  supra. 

[J]  This  appeal  has  evidently  been  aban- 
doned. An  examlnatfon  of  the  pleadings,  in- 
structions, judgment,  and  sentence  discloses 
no  prejudicial  error.  However,  the  journal 
entry  of  Judgment  shows  that  the  court  pro- 
nounced judgment  as  of  a  conviction  for  the 
crime  of  "robbery,"  sentencing  the  defend- 
ant to  imprisonment  for  a  term  of  two  years. 
The  minimum  punishment  provided  for  rob- 
bery, under  the  statutes  of  this  state,  is 
five  years'  imprisonment  The  information 
charges    the    crime    of    embezzlement,    the 


T.  D.  Taylor,  of  KcAlester,  for  plaintiff  in 
error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  J.  B.  Sturges  was  convict- 
ed in  the  district  court  of  Pittsburg  county  of 
the  crime  of  adultery,  and  his  punishment 
fixed  as  above  stated. 

This  appeal  has  been  pending  in  this  court 
since  the  7th  day  of  January,  1918,  the  cause 
having  been  submitted  on  June  3,  1919,  at 
which  time  no  appearance  was  made  by  any 
counsel  representing  plaintiff  in  error,  nor 
has  any  brief  been  filed  in  his  behalf.  Rule 
9  of  this  court  (165  Pac.  x)  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and  if  no  prejudicial  error  appears,  will  atSrm 
the   judgment." 

This  appeal  has  evidently  been  abandoned. 
An  examination  of  the  pleadings,  instruc- 
tions, judgment,  and  sentence  discloses  no 
prejudicial  error,  and  In  accordance  with  rule 
9,  supra,  the  Judgment  is  afSrmed. 


RIPLEY  V.  STATE.    <No.  A-«636.) 

(Criminal  Court  of  Appeals   of  Oklahoma. 
Nov.  1,  1919.) 

Appeal    from    District    Court,     Stephens 


ment  Is  affirmed  under  rule  9,  supra. 


\  ^'J""  rth     inrv   County;  Cham  Jones,  Judge, 

court  charged  on  that  crime,  and  the  Jury 
returned  a  verdict  of  "guilty  as  charged  in  I  Willis  Ridley  was  convicted  of  burglary, 
the  information,"  imposing  a  punishment  of  and  he  appeals.  Appeal  dismissed,  and  cause 
two  vears-  Imprisonment  in  the  penitentiary.  I  remanded,  with  direction  to  cause  Judgment 

The  incorporaUon  of  the  word  "robbery"  I  and  sentence  to  be  executed. 
In  the  journal  entry  of  judgment  is  clearly  a       Bond  &  Kolb,  of  Duncan,  for  plaintiff  In 
clerical  error.    The  Judgment  Is  modified  by  error, 
substituting  the  word   "embezzlement"   for 

the  word  "robbery"  in  each  Instance  where ,  per  CURIAM.  Plaintiff  in  error,  Willis 
the  latter  word  appears  in  the  Journal  entry  \  Ridley,  was  convicted  in  the  district  court  of 
of  judgment,  and,  as  so  modified,  the  Judg-    Stephens  county  'of  burglary  in  the  second 

degree,  and  In  accordance  with  the  verdict  of 
the  jury  be  was  on  the  J.5th  day  of  April, 
1919,  sentenced  to  Imprisonment  in. the  peni- 
tentiary at  Granite  for  the  term  of  two  years. 
From  the  Judgment  an  appeal  was  perfected 
by  filing  in  this  court  on  October  2,  1919,  a 
petition  In  error,  with  case-made. 

On  October  31,  1919,  plaintiff  in  error  filed 
a  motion  to  dismiss  the  appeal,  which  motion 
Is  signed  by  himself  and  subscribed  and  sworn 
to  before  O.  A.  Witt  court  clerk.  The  motion 
to  dismiss  the  appeal  is  granted,  and  the  ap- 
peal dismissed,  and  the  cause  remanded  to 
the  trial  court,  with  direction  to  cause  Its 
Judgment  and  sentence  to  be  carried  into  exe- 
cution. 


STURGES  V.  STATE.    (No.  A-3236.) 

(Criminal   Court  of  Appeals  of  Oklahoma. 
Aug.  12,  1919.) 

Appeal  from  District  Court,  Pittsburg 
County ;  R.  P.  De  Graffenreid,  Special  Judge. 

J.  B.  Sturges  was  convicted  of  the  crime  of 
adultery,  and  sentenced  to  serve  a  term  of 
four  years  In  the  penitentiary,  and  appeals. 
Judgment  affirmed. 
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In  re  SMITH'S  ESTATE.    ARMSTRONG  et 

aL  V.  STATE  TAX  COMMISSIONER. 

(No.  1B303.) 

June  18, 


(Supreme  Court  of  Washington. 
1918.) 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Proceeding  to  determine  an  inheritance  tax 
In  the  matter  of  the  estate  of  Charles  Benja- 
min Smith,  deceased.  From  a  judgment  up- 
holding the  tax,  James  Armstrong  and  others 
appeaL    Reversed  and  remanded. 

Kerr  &  McCord  and  Stephen  V.  Carey,  all 
of  Seattle,  for  appellants 

C.  R.  Jackson  and  Geo.  G.  Hannan,  both  of 
Olympla,  for  respondent. 

PER  CURIAM.  The  questions  Involved 
here  are  identical  with  those  decided  in  the 
case  of  In  re  Corbin's  Estate,  181  Pac.  910. 
The  trial  court  in  this  case,  however,  held 
against  the  contentions  of  the  executors,  and 
entered  a  judgment  upholding  the  computa- 
tion of  the  Inheritance  tax  as  made  by  the 
state  tax  commissioner. 

For  the  reasons  stated  in  the  Corbin  Case, 
the  judgment  here  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to 
compute  the  tax  upon  the  amount  going  to 
each  devisee  or  legatee  as  a  separate  entity. 


VALLEJO  V.  BURROWS  et  al.     (S.  F.  No. 
8860.) 

(Supreme  Court  of  California.    June  26, 1919.) 

In  Bank. 

Api)eal  from  Superior  Court,  City  and  (boun- 
ty of  San  Francisco;  George  B.  Crothers, 
Judge. 

Action  by  Hazel  Tallejo  against  John  W. 
Burrows,  special  administrator,  etc.,  and  oth- 
ers. Judgment  for  defendants,*  and  plaintUT 
aplJeals.  Reversed,  and  remittitur  directed 
to  Issue. 

CnlUnan  &  Hickey,  Theo.  A.  Bell,  and  Hugh 
K.  McKevitt,  all  of  San  Francisco,  for  ap- 
pellant. 

A.  G.  Kazebeer  and  J.  E.  Pemberton,  both 
of  San  Francisco,  for  respondents. 


BERRT  T.KDREKA  CX)NST.C!0.  617 

PER  CURIAM.  In  the  above-entitled 
cause,  In  view  of  the  application  and  stipula- 
tion of  the  parties,  and  In  view  of  the  order  of 
the  judge  of  the  superior  court  having  juris- 
diction of  the  matter  of  the  estate  of  Paul 
Seller,  deceased,  authorizing  such  action  as 
one  of  the  steps  In  a  compromise  of  the  litiga- 
tion Involving  the  estate,  a  certified  copy  of 
which  order  Is  annexed  hereto,  it  Is  ordered 
that  the  judg<uent  appealed  from  be  and  the 
same  is  hereby  reversed,  without  costs  to  any 
party,  and  that  remittitur  issue  forthwith. 


ANGBLLOTTI,  C.  J.,  and  SHAW.  WIL- 
BUR, and  OLNEIT,  JJ.,  being  all  present,  con- 
cur. 


BERRT   et   aL   V.    EUREKA   CONST.   CO. 
(No.  9006.) 

(Supreme  Court  of  Oklahoma.    July  8,  1819.) 

Appeal  from  District  Court,  Tulsa  County. 

Action  by  the  Eureka  (instruction  Compa- 
ny against  J.  H.  Berry  and  others.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  on  rehearing. 

J.  J.  Henderson,  of  Tulsa,  for  plaintiff  in 
error. 

Jno.  R.  Ramsey,  of  Tulsa,  for  defendant  in 
error. 


PER  CURIAM.  It  Is  ordered  and  ad- 
Judged: 

First.  That  the  petition  for  rehearing  here- 
in be  granted. 

Second.  That  the  opinion  of  Mr.  Commis- 
sioner Davis,  -filed  November  12,  1918,  revers- 
ing and  remanding  the  cause,  be  withdrawn. 

Third.  The  questions  involved  in  this  ac- 
tion are  identical  with  the  questions  involved 
In  the  case  of  Nltsche  v.  State  Security  Bank 
of  Zanesvilte,  Ohio,  et  al.,  170  Pac.  234,  and 
thnt  the  opinion  of  this  court  in  that  case  Is 
controlling  In  the  Instant  case. 

It  is  therefore  ordered  and  adjudged  that 
the  judgment  in  the  instant  case  be  affirmed, 
under  the  authority  of  the  Nltsche  Case  and 
the  authorities  cited  in  the  opinion  of  this 
court  in  that  case. 
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JONES  et  vx.  y.  STATE.    (No.  A-3317.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  10,  1919.) 

(Sv^lnu  iv  Editorial  Staff.) 

Cbiminal  Law  «S31169(4)— Conviction— Ev- 
idence—Affibmance.  , 
The  credibility  of  the  witnesses  and  the 
weight  of  their  testimony  being  a  question  solely 
for  the  jury,  the  Criminal  Court  of  Appeals, 
if,  after  a  careful  examination  of  the  evidence,  it 
is  not  prepared  to  say  that  the  jury  were  not 
warranted  in  convicting,  will  affirm. 

Appeal  from  County  Court,  Oklahoma 
County;    Wm.  H.  Zwlck,  Judge. 

C.  H.  Jones  and  Mrs.  C.  H.  Jones  were 
convicted  of  a  violation  ot  the  prohibitory 
liquor  law,  and  they  appeal.    Affirmed. 

O.  A.  Cargill,  of  Oklahoma  Clty.for  plaln- 
tiffs  In  error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Plaintiffs  In  error,  0.  H. 
Jones  and  Mrs.  C.  H.  Jones,  were  tried  and 
convicted  on  an  information  charging  that 
on  the  12th  day  of  September,  1917,  they  did 
keep  and  maintain  a  place  at  106^  Blast 
Third  street,  Oklahoma  City,  where  intoxi- 
cating liquor  was  kept  and  stored  for  the 
purpose  of  selling,  bartering,  giving  away, 
and  otherwise  furnishing  the  same  to  others. 
In  accordance  with  the  verdicts,  C.  H.  Jones 
was  sentenced  to  be  confined  in  the  county 
Jail  for  a  period  of  6  months  and  to  pay  a 
fine  of  $500,  and  Mrs.  C.  H.  Jones  was  sen- 
tenced to  be  confined  in  the  county  Jail  for 
30  days  and  to  pay  a  fine  of  $50.  From  the 
Judgments  an  appeal  was  perfected  by  filing 
in  this  court  on  April  U,  1918,  a  petition  in 
error  with  case-made. 

The  proof  on  the  part  of  the  state  is  that 
W.  B.  Nichols,  chief  of  police,  and  Dell  Bruce 
and  John  Heep,  policemen,  accompanied  by 
Cbas.  B.  Selby,  county  attorney,  went  to  the 
defendants'  place,  and  on  the  back  porch 
found  a  sack  containing  13  half  pints  of 
whisky;  that  the  general  reputation  of  the 
Jones'  place  was  that  of  being  a  place  where 


whisky  was  kept  for  sale,  and  where  people 
congregated  for  the  purpose  of  drinking  the 
same.  There  was  also  proof  of  sales.  Mrs. 
Jones  testified  that  she  did  not  know  who 
put  the  whisky  there.  The  defendant  0.  H. 
Jones  did  not  testify. 

The  only  question  presented  by  this  appeal 
is  the  sufllciency  of  the  evidence  to  support 
the  verdicts.  The  credibility  of  the  witness- 
es and  the  weight  and  valne  to  be  given 
their  testimony  is  a  question  solely  for  the 
Jury's  determination.  After  a  careful  exam- 
ination of  the  evidence,  we  are  not  prepared 
to  say  that  the  Jury  was  not  warranted  in 
finding  the  defendants  guilty. 

The  Judgments  appealed  from  are  there- 
fore affirmed.    Mandate  forthwith. 


JONES  V.  STATE.    (No.  A-5318.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  10,  1919.) 

Appeal  from  County  Court,  Oklahoma  Coun- 
ty;   Wm.  H.  Zwick,  Judge. 

C.  H.  Jones  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals.  Af- 
firmed. . 

O.  A.  Cargill,  of  Oklahoma  City,  for  plaintiff 
in  error.  ^ 

The  Attorney  General  and  W.  C.  Hall,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  HaintifE  in  error,  C.  H. 
Jones,  was  convicted  on  a  charge  that  he  did 
have  unlawfully  in  his  possession  five  quarts 
of  whisky  with  the  unlawful  intent  to  sell  the 
same,  and  in  accordance  with  the  verdict  was 
sentenced  to  be  confined  in  the  county  jail  for 
30  days  and  to  pay  a  fine  of  $50.  From  the 
judgment  rendered  February  11,  1918,  he  ap- 
pealed by  filing  in  this  court  on  April  11,  1918, 
a  petition  in  error  with  case-made. 

The  proof  on'  the  part  of  the  state  aastains 
the  allegations-  of  the  information  and  is  undis- 
puted. The  only  question  presented  by  this 
appeal  is  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict.  After  an  examination  of  the 
record,  our  conclusion  is  that  the  appeal  is 
wholly  destitute  of  merit.  The  judgment  ap- 
pealed from  is  therefore  affirmed. 

Mandate  forthwith. 
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JONES  T.  STATE.    (No.  A-3319.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  10,  1919.) 

(ByJUbM*  hv  Editorial  Btaif.) 

INTOXICATINO    LlQUOSa    «=3236(1)  —  UNLAW - 

Fui,  Tbanbfobtatior— SumoiBNOT  or  Bvi- 

DBHOB. 

Testimony  of  a  police  captain  that  on  cer- 
tain date  he  met  defendant  near  corner  of  Third 
and  Santa  F&  streets,  and  said  to  him  "Charley, 
I  want  that  whisky,"  and  searched  defendant, 
and  found  a  quart  and  two  half  pints  of  whisky 
on  him,  supported  a  conyiction  for  unlawful 
conveyance  of  whisky  to  comer  of  Third  and 
Santa  Fi  streets. 

Appeal  from  County  Court,  Oklahomec 
County;  Wm.  H.  Zwlck,  Judge. 

C.  H.  Jones  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  ap- 
peals.   Affirmed. 


O.  A.  Oargill,  of  Oklahoma  City,  for  plain- 
tift  in  error. 

The  Attorney  General  and  W.  0.  Hall, 
Asst  Atty.  Oen.,  for  the  State. 


JONES  ▼.  STATR  B19 

(183  F.) 

PER  CURIAM.  PlAIntlff  in  error  was  con- 
victed on  an  Information  charging  the  unlaw- 
ful conveyance  of  one  quart  and  one  half 
pint  of  whisky  from  a  point  unknown  in 
Oklahoma  county  to  the  comer  of  Third  and 
Santa  V6  streets,  In  Oklahoma  City,  and  In 
pursuance  of  the  verdict  was  sentenced  to 
be  confined  In  the  county  Jail  for  90  days 
and  to  pay  a  fine  of  |200  and  the  costs. 

The  only  testimony  is  that  Introduced  by 
the  state:  W.  W.  Slayton  testified  that  on 
the  12th  day  of  September,  1917,  he  was 
captain  of  police,  and  on  said  date  saw  the 
defendant,  Jones,  going  west  on  Third  street, 
and  met  him  near  the  corner  of  Third  and 
Santa  F6  streets,  shook  hands  with  him, 
and  said  to  him,  "Charley,  I  want  that 
whisky;"  and  thereupon  Jones  said,  "I  am 
blowed  up;"  that  he  searched  Jones  and 
found  a  quart  and  two  half  pints  of  whisky 
on  him. 

The  only  question  jftresented  is  the  suffi- 
ciency of  the  evidoice  to  support  the  ver- 
dict. An  examination  of  the  record  discloses 
no  merit  In  this  appeal.  The  Judgment  here- 
in is  therefore  affirmed. 

Mandate  forthwith. 
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SHADRICK  V.  STATE.    (No.  A-3266.) 

(Criminal  Court   of  Appeals  of  Oklahoma. 
Sept  2,  1919.) 

Appeal  from  County  Court,  Oklahoma  Coun- 
ty; Wm.  H.  Zwlck,  Judge. 

Bert  Shadrlck  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

Prulett,  Sniggs  &  Patterson,  of  Oklahoma 
City,  for  plaintiff  In  error. 

The  Attorney  General  and  W.  C.  Hall,  Asst 
Atty.  Gen.,  for  the  State. 

PRR  CURIAM.  Plaintiff  in  error,  Bert 
Shadrick,  and  Charles  H.  Holden,  were  Joint- 
ly charged,  tried,  and  convicted  on  an  infor- 
mation charging  the  nnlawful  transporting  of 
60  half  pints  of  whisky  in  an  Overland  auto- 
mobile from  one  point  to  another  certain 
point  in  Oklahoma  City.  The  Jury  fixed  the 
punishment  of  each  at  confinement  for  three 
months  in  the  county  Jail  and  a  fine  of  $250. 
From  the  Judgments  rendered  in  pursuance  of 
the  verdict  an  appeal  was  perfected  by  filing 
in  this  court  on  February  26,  1918,  petition  in 
,  error,  with  case-made. 

The  appeal  of  the  defendant  Holden  was 
dismissed  on  accoant  of  his  leaving  the  state 
without  leave  of  the  court.  14  Okl.  Cr.  463, 
172  Pac.  977.  An  examination  of  the  record 
discloses  that  the  testimony  on  the  part  of 
the  state  to  prove  the  allegations  of  the  infor- 
mation is  undisputed,  and  that  the  errors 
assigned  are  destitute  of  merit. 

The  Judgment  against  the  plaintiff  in  error, 
Bert  Shadrick,  is  therefore  affirmed.  Man- 
date forthwith. 


BANKIN  v.  STATE.     (No.  A-3130.) 

(Criminal   Court   of  Appeals   of  Oklahoma. 
July  25,  1919.) 

Appeal  from  District  Court,  Choctaw  Coun- 
ty ;  C.  E.  Dudley,  Judge. 

Charlie  Bankin  was  convicted  of  the  crime 
of  conjoint  robbery,  and  he  appeals.  Appeal 
dismissed  on  appellant's  motion. 

John  Cocke,  of  Hugo,  and  Utterback  &  Mac- 
Donald,  of  Durant,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst  Atty.  6en.,  for  the  State. 

PEB  CURIAM.  This  is  an  appeal  from 
the  district  court  of  Choctaw  county,  where- 
in the  defendant,  Charlie  Rankin,  was  con- 
victed of  the  crime  of  conjoint  robbery,  and 
on  the  ICth  day  of  May,  1917,  was  sentenced 
in  said  court  to  serve  a  term  of  10  years'  im- 
prisonment in  the  state  penitentiary  at  Mc- 
Alester,  and  on  failure  to  give  a  supersedeas 
bond  the  said  Rankin  has  been  confined  In 
said  penitentiary  pending  the  determination 


of  this  appeal.  The  defendant^  Rankin,  was 
convicted  of  having  robbed,  on  the  22d  day  of 
November,  1916,  one  W.  W.  Jeter  and  one  W. 
W.  Moran,  officers  of  a  bank  located  in  Bos- 
well.  Choctaw  coanty,  Okl.,  of  the  snm  of 
$11,362.32. 

Since  this  cause  was  submitted,  the  de- 
fendant, Charlie  Rankin,  has  filed  a  verified 
motion  to  dismiss  his  appeal  as  follows: 
"Charlie  Rankin,  Appellant,  v.  State  of  Okla- 
homa, Appellee.    No.  A-8130. 
"Petition  to  Dismiss  Appeal. 

"Comes  now  the  appellant,  Charlie  Bankin, 
and  moves  that  the  honorable  Criminal  Court  of 
Appeals  of  the  state  of  Oklahoma  shall  dismiss 
from  the  records  bis  appeal  in  said  case,  and 
that  the  action  of  the  said  ai^ellant  in  appeal- 
ing said  case  from  the  district  court  of  Choc- 
taw county,  state  of  Oklahoma,  shall  and  is 
hereby  held  for  naught 

"[Signed]  Charlie  Bankin,  Appellant 

"State  of  Oklahoma,  Pittsburg  County— ss.: 

"Personally  appeared  before  me  J.  G.  Duncan, 
a  notary  public  in  and  for  the  aforementioned 
county  and  state,  Charlie  Rankin,  who  being 
first  duly  sworn  according  to  law,  and  beinn; 
personally  known  to  me,  deposes  and  says  that 
he  is  the  appellant  in  the  above-entitled  case, 
and  that  he  is  the  party  signing  the  foregoing 
petition,  and  that  the  fact  therein  contained  is 
true  and  correct 
"[Signed]       J.    Q.    Duncan,    Notary    PnbUc. 

[Seal.] 
"My   commission  expires   11—3—1920." 

The  motion  of  the  appellant  to  dismiss  the 
appeal  is  sustained,  and  it  is  therefore  order- 
ed that  the  appeal  be  dismissed.  Mandate 
forthwith. 


MOGG  V.  STATE.    (No.  A-^a55.) 

(Criminal   Court  of   Appeals   of   Oklahoma. 
Oct  16,  1919.) 

Appeal  from  District  Court,  Canadian 
County ;   Geo.  W.  Clark,  Judge. 

Bichard  Mogg  was  convicted  of  grand  lar- 
ceny, and  be  appeals.  Appeal  dismissed,  and 
cause  remanded,  with  direction. 

Chas.  H.  Carswell,  of  Anadarko,  and  J.  N. 
Roberson,  of  El  Reno,  for  plaintiff  in  error. 

The  Attorney  General  and  W.  C.  Hall,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Bichard 
Mogg,  was  tried  and  convicted  in  the  district 
court  of  Canadian  county  on  an  Information 
charging  the  theft  of  one  Ford  automobile, 
the  personal  property  of  one  J.  C.  Shriver, 
and  in  accordance  with  the  verdict  of  the 
Jury  he  was  on  the  28th  day  of  December, 
1917,  sentenced  to  serve  a  term  of  one  year 
in  the  penitentiary  at  McAlester.  From  the 
Judgment  an  appeal  was  perfected  by  filing 
In  this  court  on  May  10,  1918,  a  petition  in 
error,  with  case-made.  » 

On  July  5,  1919,  plaintiff  In  error  filed  a 
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motion  to  dismiss  his  appeaL  The  appeal 
herein  Is  therefore  dismissed,  and  the  cauae 
remanded  to  the  trial  court,  with  direction  to 
cause  its  Judgment  to  be  carried  into  execu- 
tion.   Mandate  forthwith. 


PHILLIPS  V.  STATE.    (No.  A- 3325.) 

(Criminal  Court  of  Apppals  ot  Oklahoma. 
Sept.  13, 1919.) 

(Svllahu*  &v  the  Court.) 

INTOXICATINO  LiQDOBS  «=»233(2)— UKLAV*  FOL 

PoesEaaiON— Evidence. 
In  a  prosecution  for  the  unlawful  possession 
of  intoxicating  liquor,  it  was  error  to  permit  the 
prosecution,  to  prove  that  three  ,or  four  weeks 
after  the  filing  of  the  information  the  officers 
found  intoxicating  liquors  at  the  same  place. 

Appeal  from  County  Court,  Stephena 
County;    J.  W.  Marshall,  Judge. 

W.  C.  Phillips  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  law,  and  he  ap- 
peals.   Iteversed. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiff 
In  error. 

The  Attorney  General  and  W.  C.  Hall, 
Aast.  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  Plahatlft  In  error.  Phillips, 
was  convicted  on  an  information  charging 
that  in  Stephens  county,  on  or  about  the  17tta 
day  of  July,  1917,  he  did  have  In  his  posses- 
sion one  pint  of  whisky  -with  the  Intent  to 
sell  the  same,  and  his  punishment  was  fixed 
at  confinement  in  the  county  Jail  for  30  days 
and  a  fine  of  |S0.  He  has  appealed  from 
the  judgment  rendered  upon  such  conviction. 

There  Is  but  a  single  question  presented  by 
the  record  in  this  case  for  our  determination. 
It  appears  that  Bu.<ih  Raybum  testified  that 
on  the  17th  day  of  July,  1917,  he  was  deputy 
United  States  marshal,,  and  about  said  date 
he  went  (o  a  place  about  seven  or  eight  miles 
east  of  Duncan  with  some  parties  with  a 
search  warrant  and  searched  the  defendant's 
premises,  finding  a  pint  bottle  of  whLsky  with 
about  a  drink  taken  out.  After  other  wit- 
nesses had  testified,  the  witness  Rayburn 
was  recalled  by  the  state,  and  over  the  de-' 
fendant's  objection  was  permitted,  to  testify 
that  three  or  four  weeks  later,  and  after  the 
information  was  filed  in  this  case,  he  with 
other  parties  searched  the  same  place  and 
found  81  quarts  of  whisky  in  the  loft  of  the 
residence.  The  testlmofiy  was  objected  to  on 
the  imrt  of  the  defendant  as  irrelevant,  in- 
competent, and  prejudicial,  becau.se  the 
transaction  testified  to  occurred  after  the  of- 
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fenae  Is  alleged  to  have  occurred  In  this 
case,  which  objection  was  overruled.  There- 
upon counsel  tor  the  defendant  moved  the 
court  to  exclude  this  testimony  from  the  jury, 
for  the  reasons  stated.  The  motion  was  de- 
nied, and  exception  allowed. 

This  testimony  was  wholly  incompetent, 
and  the  only  effect  of  It  must  have  been  to 
prejudice  the  Jury  against  the  defendant  In 
the  case  upon  trial,  and  for  this  reason  It 
was  error  to  overrule  defendant's  motion  to 
strike.  It  follows  that  the  Judgment  of  con- 
viction must  be  reversed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


ASHBTTRN  v.  STATE.     (No.  A-3267.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 
20,  1919.) 


(BvOabiu  by  the  Court.) 

1.  Oktminai,  Law'  «=»1036(1),  1054a)— Ap- 
peal—Admission  OT  EviDBNCE— Objection 
ANii  Exception. 

Admission  of  alleged  incompetent  evidence 
cannot  be  reviewed,  where  no  objection  was 
made  or  exception  reserved. 

2.  liABCENT  «=»d5— Grand  Labcbnt— 8cm- 
ciENCT  or  Evidence. 

In  a  prosecution  for  grand  larceny,  the 
evidence  considered,  and  conviction  affirmed. 

(Adiitionai  Syllabus  by  BditorM  Staff.) 

3.  Criminal  I* aw  «=596(1)— Continuance-- 
Discretion  or  Cotjbt— CnMULATivE  Evi- 
dence. 

In  a  prosecution  for  grand  larceny,  where 
the  record  showed  that  the  testimony  of  an  al- 
leged absent  witness  would  have  been  cumula- 
tive, it  could  not  be  said  that  trial  court  abusea 
its  discretion  in  overruling  defendant's  motion 
for  a  continuance  for  atwenee  of  such  witness. 

7 

Appeal  from  Dlstrk-t  Court,  Carter  Coun- 
ty;  F.  M.  Freeman,  Judge. 

H.  A.  Ashbum  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

Pardue  &  Hamilton,  of  New  Wilson,  for 
plaintiff  in  error. 
W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 


DOYLE,  P.  J..  Plaintiff  hi  error,  H.  A. 
Ashburn,  was  charged  Jointly  with  B.  M. 
Whittamore,  E  S.  Starkey,  and  T.  E.  Hooker, 
with  the  larceny  of  600  feet  of  2%  New  Bed- 
ford cable,  of  the  value  of  $300.  1,000  feet 
of  2>4  New  Bedford  cable,  of  the  value  of 
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$400,  aod  2S0  feet  of  two-lncb  Trojan  cable, 
of  the  value  of  $150,  all  of  the  aggregate  val- 
ne  of  $850,  the  property  of  S.  M.  Gordon.  A 
severance  was  granted,  and  upon  his  sepa- 
rate trial  plaintiff  In  error  was  convicted, 
and  his  punishment  assessed  at  three  years' 
imprisonment  in  the  penitentiary.  He  has 
appealed  from  the  Judgment  rendered  upon 
sueb  conviction. 

The  errors  assigned  are:  (1)  The  court 
erred  in  overruling  plaintiff's  in  error  mo- 
tion for  a  continuance;  (2)  the  court  erred 
in  admitting  certain  testimony  on  the  part 
of  the  state  over  the  objections  of  the  plain- 
tiff in  error;  (3)  the  court  erred  in  overrul- 
ing the  motion  to  instruct  the  Jury  to  return 
a  verdict  of  acquittal. 

[2]  The  evidence  for  the  state  shows  that 
S.  M.  Gordon,  an  oil  and  gas  well  contractor, 
was  drilling  a  well  in  the  Healdton  field  in 
Carter  county;  that  the  cable  described  was 
colled  on  the  ground  near  the  well  the  eve- 
ning before  he  missed  the  same;  the  next 
morning  he  found  the  tracks  of  two  wagons 
near  the  well,  one  drawn  by  a  span  of  mules 
^nd  the  other  by  a  team  of  ponies ;  one  was 
a  narrow-wheel  wagon,  and  the  other  one 
was  wide;  he  followed  the  tracks  towards 
Ardmore;  there  he  found  the  defendants, 
who  bad  been  arrested.  He  then  went  out 
near  Lone  Grove,  and  found  the  cable  on 
two  wagons.  The  officers  testified  they  met 
the  defendants  near  Wolf  Creek.  Asbburn 
was  driving  one  of  the  wagons  and  said  he 
bad  bought  the  cable  from  a  fellow  that  he 
had  met  on  the  other  side  of  Dundee  the  day 
before.  Another  witness  testified  that  he 
was  driller  for  S.  M.  Gordon,  and  was  fa- 
miliar with  the  cable  used  on  the  well ;  that 
be  helped  splice  the  cable,  and  Identified  the 
cable  found  in  the  defendant's  wagon  as  S. 
M.  Gordon's  property. 

Codefendant  J.  E.  Hocker,  as  a  witness  for 
the  state,  testified  that  he,  with  the  other  de- 
fendants, left  Ardmore  and  went  to  the  de- 
fendant Ashbum's  place;  that  they  left 
there  and  went  towards  Ragtown ;  that  he 
was  with  Ashbnm,  Who  was  driving  one 
team,  and  the  defendant  Starkey  was  driv- 
ing the  mules,  and  B.  M.  Whittamore  was 
with  him ;  that  about  midnight  they  stopped 
the  wagons  near  an  oil  derrick  and  Ashbum 


said,  "We  can  get  this  rope  here;**  that 
Ashbum  had  a  double  edge  ax  and  chopped 
the  rope  with  it,  and  they  loaded  it  on  the 
wagons  and  started  for  Ardmore,  and  that 
morning  he  threw  the  ax  out  near  the  Hew- 
itt graveyard;  that  daylight  came  when 
they  were  near  Wilson ;  about  that  time  the 
narrow  tread  wagon  broke  down,  and  they 
borrowed  another  wagon;  that  between  Ba- 
you and  Wolf  Creek  the  sheriff  and  his  dep- 
uty arrested  them. 

Ethel  Earl,  as  a  witness  for  the  defendant, 
testified  she  was  peddling  milk  In  Bagtown. 
and  on  her  way  home  met  Hardy  Ashburn 
and  Barney  Whittamore  about  a  mile  and  a 
half  north  of  Ragtown,  and  was  talking  to 
them  when  a  man  came  along,  and  Hardy 
and  Barney  bought  this  rope  from  him  and 
paid  him  $17.50  for  it ;  that  this  was  the  day 
before  they  were  arrested.  H.  A.  Ashbum, 
as  a  witness  in  his  own  behalt  testified  that 
he  bought  the  rope  a  mile  and  a  half  north 
of  Ragtown  from  a  fellow,  and  paid  blni 
$17.50  for  it;  that  he  did  not  know  who  the 
fellow  was. 

[3]  The  motion  for  continuance  was  filed 
on  the  day  that  the  case  was  called  for  trial, 
September  10,  1917.  It  was  stated  in  the 
motion  that  Otto  McCarty,  If  present,  would 
testify  that  he  was  present  when  Hardy  Ash- 
bum purchased  the  rope  in  question ;  that 
on  the  4th  day  of  September,  1917,  he  caused 
a  subpoena  to  be  issued  for  Otto  McCarty, 
and  that  such  subpoena  has  not  been  served : 
that  said  defendant  cannot  safely  go  to  trial 
without  said  testimony.  The  record  shows 
that  the  testimony  of  McCarty  would  have 
been  cumulative,  and  we  cannot  say  that  the 
court  abused  its  discretion  in  overruling  the 
motion  for  continuance. 

[1]  As  to  the  second  assignment  of  error, 
counsel  have  not  pointed  out,  and  we  have 
failed  to  find,  any  exceptions  reserved  to 
rulings  of  the  court  on  the  admission  of  evi- 
dence. 

The  third  assignment  of  error  la  not  well 
taken.  The  evidence  is  ample  to  supiiort  the 
verdict  and  Judgment  of  conviction. 

The  Judgment  is  therefore  affirmed. 

ARMSTRONG  and  MAT80N,  JJ.,  concur. 


Digitized  by 


Google 


Key.) 


CASSINELM  V. 


OASSINELLI  V.  HUMPHKET  SUPPLY  CO.  523 

(188  P.) 

of  the  hay  A  conditlpn  precedent  to  the  passing 
of  title  despite  the  ase  of  the  words  "bought'' 
and  "sold"  in  the  contract. 


HUMPHREY  SUPPLY  (X). 
(No.  2339.) 


(Supreme  Court  of  Nevada.    Sept  6,  1919.) 

1.  Appeal  and  Ebbob  <s=>ioil(l)— Findings 

— CONCLVSIVBNEES. 

A  finding  of  fact  baaed  on  a  substantial  con- 
flict In  material  evidence  is  conclusive  upon 
appeal. 

2.  Appeal  akd   Ebbob   «=3lOOS(l,  3)— Find- 
ings—Conclusiveness. 

A  finding  based  upon  undisputed  facts  or 
the  construction  of  a  written  instrument  is  not 
binding  upon  appeal. 

3.  Sales  ®=»g(>— Action  fob  Pttbohasb  Pbick 
— ^Admisbibiutt  op  Evidence. 

In  action  for  purchase  price  of  hay  de- 
stroyed by  fire,  evidence  that  a  stick, was  plac- 
ed in  the  hay  to  indicate  amount  covered  by 
the  sales, agreement  held  immaterial  on  question 
whether  hay  subject  to  agreement  was  ascertain- 
ed so  as  to  pass  title,  where  a  subsequent  written 
agreement  fixed  exact  amount  of  hay  sold. 

4.  Sales  €=>20&— Passing  or  Title— "Spe- 
cific OB  ASCEBTAJNED  GOODS." 

Where  all  the  hay  in  certain  stacks  was 
sold  except  30  tons  retained  by  the  seller,  the 
hay  sold  was  -"specific  or  ascertained  goods" 
within  Uniform  Sales  Act,  $  18,  provi,ding  that 
the  property  in  such  goods  is  transferred  at 
time  the  parties  intend. 

5.  Sales  i&=>199— Unifobm  Sales  Act— Con - 
stbuction. 

Uniform  Sales  Act,  {  19,  prescribing  several 
rules  for  ascertaining  the  intent  of  the  parties 
as  to  when  title  passes,  merely  creates  presump- 
tions which  give  way  if  a  contrary  intent  ap- 
pears. 

6.  Sales  €=201(5)— Passing  of  Time— Uni- 
roBM  Sales  Act. 

Uniform  Sales  Act,  {  19,  rule  5,  creating  a 
presumption  that  title  does  not  pass  until  the 
goods  have  been  delivered,  held  inapplicable  to 
an  agreement  under  which  certain  hay  was  to 
be  constructively  delivered  immediately  after  it 
had  been  measured. 

7.  Sales    <S=»209— Passing    op    Title— Uni- 
FOBM  Sales  Act. 

Uniform  Sales  Act,  §  19,  rule  1,  creating  a 
presumption  that  title  is  intended  to  pass  where 
there  is  ah  unconditional  contract  to  sell  cer- 
tain specific  goods  in  a  deliverable  state,  etc., 
hold  inapplicable  to  an  agreement  to  sell  all  the 
hay  in  certain  stacks  except  30  tons  to  be  re- 
tained by  the  seller. 

8.  Sales  «s»a00(2)— Passing  of  Title— Con- 

8IBUCTI0N  of  CONTBACT. 

A  contract  under  which  all  hay  in  certain 
■tacks  was  sold,  excepting  30  tons  to  be  retain- 
ed by  the  seller,  etc.,  held  to  make  measurement 


9.  Sales   €=>199— DEffTBUonoN    o»  Goods— 
Selleb's  Liabii^t. 

Under  the  direct  provisions  of  Uniform 
Sales  Act,  S§  8,  22,  the  seller  must  bear  the  loss 
of  hay  covered  by  a  sales  agreement,  but  to 
which  title  had  not  passed,  when  it  burned  with- 
out the  fault  of  either  party. 

10.  Sausb  €=»218%— Evidence— AomssiBiL- 
itt. 

In  seller's  action  to  recover  purchase  price 
of  hay  which  defendant  claimed  had, not  been 
measured  so  as  to  pass  title  before  it  was  ac- 
cidentally burned,  evidence  that  plaintifTs  sons 
measured  the  bay  after  sales  contract  was  ex- 
ecuted, but  before  date  agreed  upon  for  mt^as- 
urement,  ?ield  inadmissible  to  show  compli- 
ance with  contract. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; R.  O.  Stoddard,  Judge. 

Acti6n  by  Pletro  Cass^inelli  against  the 
Humphrey  Supply  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Mack  &  Green  and  A.  F.  Lasher,  all  ot 
Reno,  for  appellant. 

Cheney,  Downer,  Price  &  Hawkins,  of  Reno, 
for  respondent. 

DUCKER,  J.  Appellant,  who  was  plaintiff 
in  the  court  below,  brought  his  action  against 
the  Humphrey  Supply  Company  to  recover 
the  unpaid  purchase  price  of  296° /s  tons  of 
hay.  The  complaint  alleges  that  at  the  time 
of  the  sale  the  hay  was  In  a  deliverable  con- 
dition, and  was  agreed  to  be  delivered  and 
was  delivered  In  the  stack  at  and  where  the 
same  was  then  stacked,  and  nothing  remained 
to  be  done  with  reference  thereto  to  pass  the 
title  to  defendant,  and  it  was  the  intention  of 
plaintiff  and  defendant  to  pass  the  title  to 
the  hay  by  agreement,  and  that  the  title  did 
thereby  pass  from  plaintiff  to  defendant.  It 
is  also  alleged  that  no  part  of  the  purchase 
price  of  said  hay  has  been  paid  except  the 
sum  of  $500,  and  that  the  remainder  of  the 
purchase  price  of  the  hay,  the  sum  of 
$2,468.33,  is  due,  owing,  and  unpaid.  All  of 
these  allegations  are  denied  In  the  answer 
except  the  payment  of  the  sum  of  $500,  and 
in  the  counterclaim  the  return  of  this  sum  Is 
demanded. 

The  answer  also  alleged  the  following 
agreement  in  writing : 

"No.  964. 

"Humphrey  Supply  Company. 

"Dec.  Ist.  1916. 
"Bought   of   Peter    Cassinelli    the   following. 
I  have  sold  all  of  my  hay  to  Humphrey  Sup- 
ply Co.,  except  about  thirty  tons  at  Ten  Dol- 
lars per  ton  to  be  measured  by  same  rule  as 
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sold  to  Nevada  Packing  one  year  ago,  to  be 
fed  by  P.  Cassinelli  free  or  we  can  feed  our- 
selves, Cassinelli  to  furnish  team  and  wagons. 
"The  above  hay  to  be  delivered  at  once  when 
measured  and  I  hereby  acknowledge  receipt  of 
$500.00. 

"His  mark  X     Peter  Cassinelli, 

"Seller. 
"H.  L.  Nichols, 

"Buyer. 
'  "W.  B,  Fuhrman." 

On  the  issues  thus  made  the  trial  court 
found  that  on  December  2,  1916,  all  the  hay 
referred  to  in  this  action  was  consumed  by 
fire  and  destroyed^  that  at  the  time  the  hay 
was  so  burned  and  destroyed  all  of  said  hay 
was  owned  and  in  the  possession  of  the  plain- 
tiff herein;  that  the  hay  in  the  stacks  was 
not  in  a  deliverable  condition  at  the  time  It 
was  burned,  and  had  not  been  delivered  to, 
or  accepted  by,  the  defendant ;  that  the  terms 
of  said  written  agreement  had  not  been  com- 
plied with  at  the  time  the  hay  was  burned; 
that  the  title  to  the  hay  or  any  of  the  hay  re- 
ferred to  did  not  pass  from  the  plaintiff  to 
the  defendant.         • 

From  the  Judgment  rendered  in  favor  of 
defendant  and  an  order  denying  a  motion  for 
a  new  trial  this  appeal  is  taken. 

A  number  of  errors  ate  assigned  by  ap- 
pellant, and  the  principal  one  is  that  the 
court  erred  In  finding  that  the  hay  in  the 
stacks  was  not  In  a  deliverable  condition  at 
the  time  It  was  sold,  and  had  not  been  ac- 
cepted by  the  defendant,  and  that  the  title 
had  not  passed  from  the  plaintiff  to  defend- 
ant. It  Is  insisted  that  such  finding  is  not 
sustained  by  the  evidence.  On  the  other 
hand,  respondent  contends  that  the  facts 
found  are  not  reviewable  here  because  they 
were  found  on  a  conflict  of  the  evidence;  and 
the  only  question  we  can  consider  in  reference 
thereto  Is  whether  the  conclusion  that  the 
title  to  the  hay  did  not  pass  Is  a  correct 
conclusion  of  law  to  be  drawn  from  the  facts 
fonnd  by  the  trial  court. 

[1,  2]  If  there  Is  a  substantial  conflict  of 
the  material  evidence  upon  which  the  finding 
rests,  this  contention  may  be  admitted.  The 
question  of  whether  the  title  passed  depends 
entirely  upon  the  Intention  of  the  parties, 
if  tlie  goods  were  specific  and  ascertained 
goods. 

"If  the  intention  is  to  be  determined  mainly 
from  a  construction  of  written  instruments,  the 
legal  effect  of  which  is  for  the  court,  and  un- 
contradicted evidence,  it  is  one  for  the  courts." 
24  R.  C.  L.  i  275. 

"The  question  is  essentially  one  of  fact;  and 
though  if  the  whole  contract  of  the  parties  is 
reduced  to  writing  this  question  is  determined 
by  the  court,  as  also  if  the  facts  are  so  clear 
as  to  justify  but  one  conclusion."  Williston 
on  Sales,  i  262. 

If  the  question  is  one  for  the  court,  either 
by  reason  of  the  construction  of  a  written  In- 
strument or  undisputed  facts,  this  court  is 


not  bound  by  the  findings  or  conclusions  of 
the  lower  court,  but  may  draw  Its  own  con- 
clusion as  to  the  legal  effect  of  the  written 
Instrument  or  other  evidence.    3  Cyc.  p.  347. 

The  inquiry  arises,  therefore,  as  to  how 
far  the  finding  of  the  court  Is  based  upon 
conflicting  evidence,  and  necessitates  a  brief 
summary  thereof. 

On  November  30,  1916,  appellant  was  the 
owner  of  and  in  possession  of  two  stacks  of 
hay,  situated  upon  his  ranch  near  Reno,  and 
<)n  that  day  Mr.  Small,  representing  the  Hum- 
phrey Supply  Company,  went  to  appellant's 
ranch  and  entered  into  negotiations  with  him 
for  the  purchase  of  the  hay  for  the  company. 
The  next  day,  Friday,  December  1st,  appel- 
lant went  to  the  office  of  respondent  In  Reno, 
and  the  agreement  set  out  In  the  answer  was 
executed  by  appellant  -and  respondent.  At 
the  time  of  the  execution  of  the  agreement 
respondent  gave  appellant  Its  check  for  $500. 
Mr.  Small  was  present,  and  It  was  agreed  be- 
tween appellant  and  Mr.  Small  that  they 
would  measure  the  hay  on  the  following  Mon- 
day. At  some  time  between  the  day  the 
agreement  was  executed  and  the  Monday 
follo>vlng  all  the  hny  was  burned  through  no 
fault  of  either  party.  This  summary  com- 
prises all  of  the  uncontradicted  evidence  that 
has  any  bearing  upon  the  intention  of  the 
parties.  There  is  also  In  the  record  the  un- 
disputed testimony  of  the  appellant's  two 
sons  that  on  December  1st,  at  their  father's 
instance,  they  measured  the  hay  claimed  to 
have  been  sold  to  respondent;  but  this  evi- 
dence was  retained  In  the  record,  by  the  rul- 
ing of  the  court,  only  for  the  purpose  of  show- 
ing the  quantity  of  the  hay,  in  case  the  couit 
found  that  there  had  been  a  completed  s»le 
The  only  evidence  in  which  there  Is  a  conflict 
of  a  substantial  nature  is  as  to  whether  Mr. 
Small  and  appellant,  when  negotiating  at 
the  letter's  ranch  on  November  30th,  segre- 
gated or  identified  the  hay  which  respondent 
desired  to  purchase  from  the  30  tons  which 
the  appellant  wished  to  retain.  Appellant 
testified  that  on  this  occasion  Small  drove 
a  stick  in  the  stadc  on  the  east  side  to  indi- 
cate the  amount  of  hay  he  desired  and  the 
quantity  reserved  by  appellant.  Mr.  Small 
testified  that  he  did  not  put  any  stick  In  the 
stack  and  did  nothing  to  designate  the  por- 
tion of  the  hay  appellant  was  to  keep  for  him- 
self. 

[3]  From  the  aforesaid  ruling  of  the  court 
on  the  evidence  of  appellant's  sons,  and  Its 
judgment  in  favor  of  respondent,  it  is  ap- 
parent that  the  court  did  not  consider  their 
testimony  that  they  found  a  stick  In  the  stack 
and  measured  from  it  when  they  measured 
the  hay  on  December  Ist. 

There  is  no  intimation  of  a  finding  ou 
this  conflicting  evidence  In  the  findings  of 
the  trial  court,  nor  Is  It  mentioned  in  the 
brief  oral  opinion  of  the  court  incorporated 
In  the  record.  Even  If  the  stick  was  placed 
In  the  stack  by  respondents'  agent,  the  act 
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was,  at  the  most,  a  mere  estimation  of  the 
amount  of  hay  desired,  and  was  superseded 
by  the  written  agreement  which  fixed  the 
amount  of  bay  to  be  taken  by  respondent  and 
the  amount  to  be  retained  by  appellant  to  a 
definite  number  of  tons,  to  be  ascertained  by 
actual  measurement.  The  testimony  of  ap- 
pellant and  Mr.  Small  on  this  question  was 
therefore  immaterial,  and  a  finding  upon  it, 
if  made,  would  have  been  InefCectiTe. 

A  consideration  of  the  provisions  of  the 
Sales  Act  (Laws  1915,  c.  15&)  is  necessary 
to  a  determination  of  the  principal  question 
involved. 

We  are  admonished  Ity  the  statute  to  so 
interpret  and  construe  its  provisions  as  to 
effectuate  its  general  purpose  to  make  uni- 
form the  laws  of  those  states  which  enact  it. 
Section  74,  Uniform  Sales  Act  Consequ«itly 
a  large  number  of  the  authorities  cited  by 
appellant,  having  no  reference  to  the  Uni- 
form Sales  Act,  will  not  be  considered  as  aids 
to  our  construction. 

"It  is  apparent  that,  if  these  Uniform  Acts 
are  construed  in  the  several  states  adopting  them 
according  to  former  local  views  upon  analogous 
sabjects,  wo  shall  miss  the  desired  uniformity, 
and  we  shall  erect  upon  the  foundation  of  uni- 
form language  separate  legal  structures  as  dis- 
tinct as  were  the  former  varying  laws."  Com- 
mercial Bank  v.  Canal  Bank,  289  U.   S.  520, 


[4]  Counsel  for  respondent  contend  that  the 
hay  was  not  "specific  or  ascertained  goods," 
but  we  are  of  the  opinion  that  it  was.  It 
was  in  a  ^edfled  mass  of  two  stacks  of 
hay  which  bad  been  examined  by  Mr.  Small 
on  November  30th,  and  it  does  not  appear 
from  the  agreement  or  circumstances  at- 
tending it  that  any  selection  as  to  quality  or 
other  character  was  to  be  made.  From  the 
written  agreement  it  appears  that  all  of  the 
hay  was  Included  in  the  arrangement,  except  . 
about  30  tons  reserved  by  appellant,  and  its 
terms  exclude  any  legitimate  inference  that 
it  was  the  intention  of  the  parties  that  either 
allotment  was  to  come  from  any  portion  or 
section  of  the  stacJ^ii.  \v  e  ueeu  uuc  ueiermiue 
whether  the  hay  in  the  stacks  was  fungible 
goods  or  not,  within  the  meaning  of  that  sec- 
tion of  the  act  which  defines  fungible  gootb; 
to  be  "goods  of  which  any  unit  ia  from  its 
nature  or  by  mercantile  usage  treated  as 
the  equivalent  of  any  other  unit."  It  Is  suffi- 
cient that  the  parties  In  their  agreement 
treated  the  hay  as  fungible  goods  uy  muKlng 
no  reservation  for  selection  from  any  part  of 
the  mass.  Conceding  for  the  purposes  of 
this  decision  that  the  bay  was  fungible  goods, 
it  was  still  specific  and  ascertained  goods,  for 
it  was  all  in  a  specified  mass,  and  considered 
the  same  in  quality  and  value.  If  appellant 
had  sold  an  undivided  share  of  it  to  respond- 
36   Sup.   Ct.  194,   60  L.  Ed.  417,  Ann.   Cas. '  ent,  segregation  would  be  necessary  to  gi\e 


1917E,  25, 

Section  76  of  the  act  defines  "goods"  to  "In- 
clude all  chattels  personal  other  than  things 
in  action  and  money."  By  sections  17-  and  18 
of  the  act,  goods  are  divided  into  two  classes 
— "unascertained  goods"  and  "specific  or  as- 
certained goods." 

"Sec.  17.  Where  there  is  a  contract  to  sell 
nnascertainod  goods  no  property  in  the  goods 
la  transferred  to  the  buyer  unless  and  until 
the  goods  are  ascertained,  bnt  property  in  an 
undivided  share  of  ascertained  goods  may  be 
transferred  as  provided  in  section  6. 

"Sec.  18.  (1)  Where  there  is  a  contract  to 
sell  spccjSc  or  ascertained  goods,  the  property 
in  them  is  transferred  to  the  buyer  at  such 
time  as  the  parties  to  the  contract  intend  it  to 
be  transferred.  (2)  For  the  purpose  of  ascer- 
taining the  intention  of  the  parties,  regard  shall 
b«  bad  to  the  terms  of  the  contract,  the  con- 
duct of  the  parties,  usages  of  trade,  and  the 
circumstance  of  the  case." 

It  thus  becomes  Important  to  ascertain 
which  one  of  the  clasRlflcatlons  of  the  statute 
embraces  the  subject-matter  of  the  controver- 
sy, for  clearly,  by  the  express  prohibition  of 
section  17,  no  property  in  the  hay  whldi  was 
burned  could  have  passed  unless  the  property 
which  respondent  desired  to  purchase  had 
been  previously  ascertained.  If  the  hay  was 
specific  or'  ascertained  goods,  the  property 
could  pass  only  at  the  time  the  parties  in- 
tended it  to  be  transferred,  as  provided  in 
section  18. 


each  his  property  in  severalty;  but  before 
such  severance  the  property  of  each  in  a  pro- 
portionate share  of  the  entire  mass  would  be 
no  less  definite  and  ascertained.  Kimberly 
V.  Patchln,  19  N.  Y.  330,  76  Am.  Dec.  334; 
Kingman  v.  Holmquist,  36  Kan.  735,  14  Pae. 
168,  69  Am.  Rep.  604. 

Section  9  of  the  Uniform  Sales  Act  provides 
for  the  transfer  of  fungible  goods,  and  as 
we  conclude  that  the  subject-mattei  of  the 
agreement  comprehends  specific  or  ascertain- 
ed goods,  as  designated  by  section  18,  we 
must  look  to  the  Intention  of  the  parties  for 
the  residence  of  title  when  the  hay  was 
burned. 

[(,  •]  The  Uniform  Sales  Act,  in  section  19, 
prescribes  several  rules  for  ascertaining  the 
intention  of  parties,  and  counsel  for  respond- 
ent contend  that  If  the  goods  were  specific 
rule  6  applies. 

Of  course  these  rules  are  mere  rules  of  pre- 
sumption, and  by  the  terms  of  the  act  must 
give  way  If  a  contrary  intention  appears. 
Role  6  reads: 

"If  the  contract  •  •  •  requires  the  seller 
to  deliver  the  goods  to  the  buyer,  or  at  a  par- 
ticular place,  or  to  pay  the  freight  or  cost  of 
transportation  to  the  buyer,  or  to  a  particular 
place,  the  property  does  not  pass  until  the  goods 
have  bpcn  delivered  to  the  buyer  or  reached  the 
place  agreed  upon." 


This  rule  is  declaratory  of  the  common  law. 
It  is  based  upon  a  theory  analogous  to  that 
supporting  rule  2  of  section  18 — something 
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further  remains  to  be  done,  not,  indeed,  to 
put  the  goods  in  a  deliverable  state,  but  in 
order  to  carry  out  the  bargain.  Willlston  on 
Sales,  par.  280. 

Counsfel  base  their  contention  in  this  re- 
spect upon  the  theory  that  the  agreement  ob- 
ligates the  appellant  to  deliver  the  goods  as  a 
condition  precedent  to  the  transfer  of  the 
proi)erty,  and  there  was  no  delivery. 

But  It  Is  not  clear  that  the  agreement  ef- 
fects such  an  obligation.  The  agreement 
contemplates  delivery  after  measurement. 
This  is  plain  from  the  language,  "The  above 
bay  to  be  delivered  at  once  when  measured.'' 
And  It  ia  likewise  clear  that  the  delivery 
was  intended  to  be  made  at  the  stack  grounds, 
for  it  is  apparent  from  the  language  used  in 
the  agreement,  "to  be  fed  by  P.  Cassinelli 
free  or  we  can  feed  ourselves,  Cassinelli  to 
furnish  teams  and  wagons,"  that  the  respond- 
ent intended  to  feed  the  hay  to  stock  directly 
from  the  stack  grounds.  The  weakness,  there- 
fore, of  respondent's  contention  that  rule  6 
applies  lies  In  the  fact  that  the  agreement 
for  delivery  In  no  way  changes  the  rule  of 
law  that  in  the  absence  of  a  contract,  ex- 
press or  implied,  or  usage  of  trade  to  the  con- 
trary, the  place  of  delivery  is  the  seller's 
place  of  business,  if  he  have  one,  and,  if 
not,  his  residence.  Section  43,  Uniform  Sales 
Act.  In  the  <{ase  before  us  the  agreement 
merely  provides  for  delivery  at  once  after 
measurement  at  the  stack  grounds,  which, 
under  the  facts  of  this  case,  constituted  the 
appellant's  place  of  business.  The  effect  of 
the  agreement  in  this  regard  is  the  same  as 
if  delivery  had  not  been  mentioned,  but  left 
to  the  implication  of  the  law.  To  construe 
a  contract  of  sale  as. vesting  title  to  specific 
and  identified  property  only  on  delivery  to 
the  buyer,  or  to  a  particular  place,  its  terms 
evidencing  such  intention  must  be  clear  and 
ejcpllclt.  "Slight  evidence  is,  however,  ac- 
cepted as  sufficient  to  show  that  title  passes 
immediately  on  the  sale,  though  the  seller  is 
to  make  a  delivery."  Benjamin  on  Sales,  { 
325. 

The  cases  cited  by  counsel  for  respondent 
(Hauptmau  v.  Miller  et  al.,  94  Misc.  Rep.  266, 
157  N.  T.  Supp.  1104,  and  Conroy  v.  Barrett, 
95  Misc.  Rep.  247, 158  N.  Y.  Supp.  549),  where- 
in rule  5  is  construed,  and  the  contract  in- 
volved held  to  be  within  the  terms  of  that 
rule,  and  which  they  contend  support  their 
theory  that  the  parties  intended'  the  transfer 
of  the  property  to  be  dependent  upon  de- 
livery, do  not,  in  our  opinion,  sustain  it. 
In  the  former  case  there  was  no  contention 
that  the  rule  did  not  apply.  This  was  con- 
ceded by  the  plaintiff,  who  sought  to  show 
compliance  with  the  contract  by  delivery  to 
the  defendant  at  their  place  of  business,  and 
tlie  court  held  on  appeal  that  he  had  failed 
to  prove  such  delivery.  In  the  latter  case, 
of  the  facts  and  the  law  the  court  said: 

"The  contract  not  only  required  the  sellers  to 
deliver  the  goods  to  the  buyer,  but  it  also  re- 


quired' the  sellers  to  deliver  the  articles  at  a 
particular  place.  The  sellers  having  agreed  to 
make  the  delivery,  they  were  bound  to  ace  that 
delivery  was  properly  made,  and  the  title  to 
the  article  remained  in  them  until  the  agreement 
of  sale  and  delivery  had  been  completed." 

In  the  instant  case  It  is  apparent  that  only 
a  constructive  delivery  was  contemplated. 
No  physical  act  on  the  part  of  appellant  was 
necessary  to  accomplish  delivery.  The  hay 
was  to  be  fed  from  the  stacks  to  respond- 
ent's  stock.  Delivery  under  these  circum- 
stances would  necessarily  have  been  inciden- 
tal to  and  effectuated  by  the  measurement 
made  by  the  parties.  An  act  so  inconsequen- 
tial would  hardly  Justify  the  inference  that 
it  was  intended  as  the  event  that  was  to 
transfer  the  property.  We  think  the  Inten- 
tion of  the  parties  as  to  delivery  was  merely 
to  postpone  it  until  immediately  after  meas- 
urement, and  therefore  that  rule  6  has  no 
application. 

[7]  Counsel  for  appellant  insist  that  the 
true  rule  for  ascertaining  the  intention  In 
this  case  is  formulated  by  rule  1,  which,  pro- 
vides: 

"Where  there  is  an  unconditional  contract  to 
sell  specific  goods,  in  a  deliverable  state,  the 
property  in  the  goods  passes  to  the  buyer  when 
the  contract  is  made,  and  it  is  immaterial  wheth- 
er the  time  of  payment,  or  the  time  of  delivery, 
or  both,  be  postponed." 

This  rule  is  also  declaratory  of  a  common- 
law  rule,  that  tf  the  buyer  or  seller  makes  a 
proposition  of  purchase  or  sale,  and  either 
accepts,  and  the  goods  are  in  possessi<m  of 
the  seller,  and  nothing  remains  to  be  done  to 
Identify  them,  or  In  any  way  prepare  them 
for  delivery,  the  sale  is  completed,  and  the 
property  in  the  goods  passes  at  once.  Time 
of  payment  or  delivery  la  immaterlaL  This 
rule  establishes  a  presumption  that  the  title 
passes  when  the  contract  is  made  if  the 
goods  are  identified,  and  nothing  remains  to 
be  done  other  than  delivery  of  the  goods  and 
payment  of  the  price.  Willlston  on  Sales, 
I2C4. 

We  think  that  this  rule  is  also  inapplicable. 

[S]  The  pivotal  matter  in  the  transaction  Is 
the  condition  as  to  measurement,  and,  on  the 
whole,  it  is  fairly  collectible  that  the  parties 
intended  this  requirement  as  essential  to  con- 
summate the  sale. 

In  the  written  contract  it  Is  stipulated 
that  the  hay  should  be  measured  prior  to  de- 
livery and  by  an  agreed  standard  of  measure- 
ment, "by  same  rule  as  sold  to  Nevada  Pack- 
ing one  year  ago." 

The  written  contract  is  silent  as  to  the 
time  and  by  whom  the  measurement  was  to 
be  made,  but  these  factors  are  supplied  by 
the  understanding  between  Mr.  Small  and 
appellant  at  the  time  of  the  execution  of  the 
contract.  Mr.  Small  testified,  and  it  was  un- 
contradicted by  appellant,  and  corroborated 
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by  Mr.  Klchols,  that  at  tiiat  time  appellant 
agreed  that  the  hay  should  be  measured  the 
following  Monday.  It  appears  that  Mr. 
Small  and  appellant  were  to  participate  In 
the  measurement.  Neither  of  the  parties  had 
waived  the  stipulations  concerning  measure- 
ment when  the  hay  was  burned.  Both  had 
the  right  to  participate  in  the  measurement 
,o£  the  hay.  Delivery  had  been  postponed  by 
the  express  terms  of  the  contract  untU  after 
measurement.  There  was  something  more 
to  be  accomplished  by  the  measurement  than 
the  mere  ascertainment  of  the  price  to  be 
paid  for  the  hay. 

It  was  a  necessary  act  under  the  contract 
to  separate  appellant's  30  tons  from  the 
larger  mass  which  respondent  proposed  to 
purchase,  so  that  the  latter  could  be  fed 
from  the  stacks  to  Its  stock  without  incur- 
ring the  danger  of  feeding  any  portion  of  the 
hay  reserved  by  appellant. 

If  resi)ondent  &ad  contracted  for  all  of  ap- 
pellant's hay  In  the  two  stacks,  then  It  would 
be  certain  that  measurement  could  serve  no 
purpose  except  to  ascertain  the  price  to  be 
paid. 

If  such  was  the  case  here,  then  the  rule 
contended  for  by  ai^ellant,  and  to  sustain 
which  he  has  cited  numerous  authorities, 
that  property  in  goods  will  pass  to  the  buy- 
er though  the  goods  sold  are  afterwards  to 
be  weighed,  measured,  or  counted,  might  ap- 
ply. This  rule,  however,  has  Its  most  fre- 
quent application  when  there  has  been  a  de- 
livery, and  the  quantity  of  goods  sold  is  yet 
to  be  ascertained  to  fix  the  price.  Benja- 
min on  Sales,  {{  418-123.  In  this  case,  how- 
ever, delivery  having  been  specially  post- 
I)oned  until  after  measurement,  and  the  for- 
mer being  necessary,  not  only  to  ascertain 
the  price,  but  to  distinguish  into  severalty 
the  subject-matter  of  the  contract  so  that  the 
acts  of  possession  and  ownership  mentioned 
in  the  contract  might  be  properly  exercised 
over  It,  the  circumstances  strongly  indicate 
that  the  parties  regarded  measurement  as  es- 
sential to  complete  the  sale.  The  efFect  of 
the  agreement  and  understanding  concern- 
ing measurement  was  to  make  it  impossible 
for  the  buyer  to  take  possession  of  the  prop- 
erty until  that  had  been  done.  The  measure- 
ment was  "something  further  to  be  done,"  as 
stated  in  WUliston  on  Sales,  supra,  "not,  in- 
deed, to  put  the  goods  in  a  deliverable  state, 
but  in  order  to  carry  out  the  bargain,"  and 
to  put  the  buyer  in  possession  of  the  prop- 
erty. 

Considerable  stress  is  laid  by  counsel  for 
appellant  upon  the  words  "bought"  and 
"sold,"  used  In  the  contract,  as  indicating  a 
present  sale.  These  terms  are  frequently 
used  in  executory  contracts,  consequently 
their  literal  meaning  is  not  necessarily  evi- 
dence of  a  present  sale. 

In  Elgee  Cotton  Cases,  22  (Wall.)  U.  S.  180, 
.22  It.  Ed.  863,  the  contract  of  sale  contained 


this  expression:  "We  have,  this  Slst  of  July, 
1863,  sold  unto  Mr.  C.  S.  Lobdell  our  crops 
of  cotton,"  etc.  The  contract  was  held  ex' 
ecutory  only: 

"Not  too  much  stress  must  be  laid  upon  the 
use  of  the  words  'sell'  or  'buy'  by  the  parties. 
These  words  are  constantly  used  as  meaning  or 
including  contract  to  sell  or  contract  to  buy." 
WUliston  on  Sales,  i  262.  ' 

We  see  no  reason  for  attributing  any  par- 
ticular significance  to  the  buying  and  sell- 
ing clauses  of  the  contract. 

The  case  of  Welch  v.  Spies,  103  Iowa,  389, 
72  N.  W.  648,  illustrates  the  distinction  which 
may  be  drawn  as  to  Intention  between  the 
sale  of  an  entire  mass  and  a  part  of  a  larg- 
er mass  from  which  reservations  are  made  by 
the  vendor.  Plaintiff  sold  defendant  not  less 
than  1,600  nor  more  than  2,300  bushels  of 
corn  at  so  much  a  bushel,  and  received  $50 
of  the  purchase  money.  The  com  was  In 
two  cribs,  one  containing  1,600  bushels  In- 
tact, and  the  other,  which  had  been  opened, 
about  700  bushels.  PlaintlfC  reserved  a 
right  to  retain  200  or  300  bushels,  if  he  need- 
ed them,  and  a  third  party  was  entitled  to 
50  bushels.  The  Jury  by  its  verdict  found 
that  the  agreement  was  effectual  to  transfer 
the  title  to  the  1,600  bushels  only  of  com  In 
the  crib  which  had  not  been  opened.  The 
court  said  the  evidence  to  sustain  the  find- 
ing was  ample. 

In  Klmberly  v.  Patchin,  supra,  19  N.  X. 
338,  75  Am.  Dec.  334,  the  leading  American 
case  holding  that,  upon  a  sale  of  a  si>ecified 
quantity  of  grain,  Its  separation  from  a  mass 
indistinguishable  In  quality  or  value.  In 
which  It  is  Included,  is  not  necessary  to  pass 
title  when  th^  Intention  to  do  so  is  other- 
wise clearly  ibanlfested,  the  court  recognized 
that  In  such  a  case  it  was  quite  possible  and 
competent  for  parties  to  Intend  measurement 
as  a  condition  to  be  performed  before  title 
vests  In  the  purchaser.  Upon  this  point  the 
court  said: 

"Upon  a  simple  bill  of  sale  of  gallons  of  oil 
or  bushels  of  wheat,  mixed  with  an  ascertained 
and  defined  larger  quantity,  it  may  or  may  not 
be  considered  that  tlie  parties  intend  that  the 
portion  sold  shall  be  measured  before  the  pur- 
chaser becomes  invested  with  the  title.  Tbat 
may  be  regarded  as  an  act  remaining  to  be  done, 
in  which  both  parties  have  a  right  to  partici- 
pate. But  it  is  surely  competent  for  the  ven- 
dor to  say  in  terms  that  he  waives  that  right, 
and  that  the  purchaser  shall  become  at  once 
the  legal  owner  of  the  number  of  gallons  or 
bushels  embraced  in  the  sale." 

We  hold  that,  under  the  particular  facts  of 
this  case,  measurement  was  a  condition  pre- 
cedent In  the  contract  to  the  transfer  of 
property  in  the  hay,  and  that  the  title  had 
not  passed  to  the  buyer  when  the  hay  was 
burned. 

[I]  When  the  hay  was  burned  the  risk  of 
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the  loss  was  with  the  seller,  for  there  is  noth- 
ing in  the  agreement  to  place  the  risk  on  the 
buyer.  This  proposition  is  made  a  positive 
rule  of  law  by  the  terms  of  the  Uniform 
Sales  Act. 

With  certain  esceptions  not  presented  by 
th'e  facts  of  this  case,  section  22  of  the  act 
provides: 

"Unless  otherwise  agreed,  the  goods  remain 
at  the  seller's  risk  until  the  property  therein  is 
transferred  to  the  buyer;  but  when  the  prop- 
erty therein  is  transferred  to  the  buyer,  the 
goods  are  at  the  buyer's  risk,  whether  delivery 
has  been  made  or  not." 


In  the  atjsence  of  agreement  to  the  con- 
trary, the  risk  is  with  the  seller,  though  the 
goods  are  identified,  till  the  moment  when 
the  property  Is  transferred.  If  the  goods  are 
destroyed  or  Injured  before  that  time,  the 
buyer  cannot  be  compelled  to  pay  the  price, 
and,  if  he  has  paid  the  price  in  advance,  it 
may  be  recovered.    Williston  on  Sales,  {  301. 

The  risk  not  having  passed  to  the  buyer 
when  the  hay  was  burned  without  the  fault 
of  either  party,  the  contract  was  avoided. 
Tills  is  the  effect  of  section  8  of  the  Uniform 
Sales  Act: 


"When  there  Is  a  contract  to  sell  specifie 
goods,  and  subsequently,  but  before  the  risk 
passes  to  the  buyer,  •  *  *  the  goods  wholly 
perish,  the  contract  is  thereby  avoided." 

[10]  We  find  no  error  in  the  rulings  of  the 
court  excluding  and  striking  out  certain  testi- 
mony. The  principal  objection  in  this  re- 
gard is  to  the  ruling  of  the  court  in  striking 
out  the  testimony  of  plaintiff's  sons  respect- 
ing measurements  which  they  made  of  the 
hay  after  the  contract  was  executed  and  be- 
fore the  date  agreed  for  measurement.  This 
testimony  was  immaterial  as  tending  to  show 
compliance  with  the  contract  It  was  per- 
tinent only  for  the  purpose  of  tending  to  es- 
tablish the  quantity  of  hay  in  the  stacks  in 
case  the  court  found  that  there  was  a  com- 
pleted sale,  and  it  appears  that  the  court  by 
its  ruling  retained  the  testimony  in  the  rec- 
ord for  this  purpose. 

In  view  of  our  opinion  on  the  merits  of 
the  case,  we  have  deemed  it  unnecessary  to 
consider  respondent's  motion  to  dismiss  the 
appeal. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

SANDEBS,  J.,  concurs.  COI<BMAN,  O.  J., 
concurs  in  the  order. 
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BRAUTIOAM  ▼.  BRAUTIOAM. 
(U  A.  6233.) 

(Sapreme  Oourt  of  Callfoniia.    Aug.  27,  191d.) 

DiVOBCB    4=>127(4)  —  CbUXLTT  —  COBBOBO- 
BATIOK. 

GotToborati<ni,    In    actioii   for   divorce   for 

cruelty,  may  be  suflSdent,  though  weak;  the 
nature  of  the  cruelty  being  of  a  character  mak- 
ing corroboration  difficult. 

Department  1. 

Appeal  from  Snperlor  Court,  Santa  Bar- 
bara Cktnnty;   S.  B.  Crow,  Judge. 

Actl(Hi  by  Anna  M.  Brantlgam  against  81- 
gel  F.  Brautlgam.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

Prelsker,  Preisker  ft  Qoble,  of  Santa  MoTla, 
for  appellant. 

SHAW,  J.  The  plaintiff  appeals  from  a 
judgment  against  her  In  an  action  for  di- 
vorce, in  which  the  defendant  had  defaulted 
and  the  case  was  submitted  to  the  court  upon 
the  evidence  produced  by  the  plaintiff.  The 
complaint  as  causes  of  divorce,  alleged 
cruelty  and  desertion.  It  is  unnecessary  to 
set  forth  particularly  the  allegations  or  the 
evidence  produced.  A  reading  of  the  evi- 
dence satisfies  us  that  it  was  sufficient  to  es- 
tablish the  cruelty  alleged  in  the  complaint 
It  falls  to  establish  the  allegation  of  deser- 
tion solely  because  of  the  fact  that,  after  the 
cruelty  had  continued  until  it  became  im- 
possible for  the  wife  to  continue  living  with 
her  husband,  as  such,  without  destroying  her 
health,  the  parties  for  that  reason  agreed  to 
a  separation.  The  only  doubt  In  the  case 
arises  from  the  weakness  of  the  corrobora- 
tion. The  nature  of  the  cruelty  was  of  a 
character  which  made  corroboration  difficult, 
but  we  think  it  was  sufficient  to  meet  the  re- 
quirements of  the  law  in  that  particidar. 

The  judgment  is  reversed,  and  the  court  be- 
low Is  directed  to  enter  judgment  In  favor 
of  the  plaintiff  in  accordance  with  this  opin- 
ion. 

We   concur:    LAWLOR,   J.;    OliNET,   J. 


BENJAMIN  V.  WALTON  629 

(in  p.) 

and  Impaired  fwming  eapacjty,  resulting  from 
an  assault. 


BENJAMIN  V.  WALTON.    (L.  A.  6216.) 
(Supreme  Court  of  California.    Aug.  25,  1919.) 

L  AsSAtTi.T  AND   Battkbt      «=940— DAltAOBS 

— EXCXSBIVSNESS. 

$1,000  held  not  excessive  damages  (or  inju- 
ries whidi  evidence  tended  to  show  caused  per- 
manent impairment  to  one  eye,  internal  adhe- 
sions in  the  abdomen,  severe  pains,  loss  of  sleep, 


2.  AsaAULT  AND  Battekt    «=»34— Oivii.  Lia- 

BILTTT    —    ADIOBSUIUTT    OF    EVIDENCE    — 

MiTiOATiosr. 
Where  question  of  punitive  damages  bad 
been  withdrawn  from  jury  in  an  assault  case, 
provoking  circumstances  cannot  be  considered 
in  mitigation  of  tiie  actual  damages  suffered  by 
plaintiff. 

3.  TBIAI.    «=s>244(1)  —  iNSTBUOnONS  —  Uit- 
DUE  PbOUINENOE. 

Where  defendant's  counsel  in  an  assault 
case  improperly  argued  to  the  jury  that  plsin- 
tiCTs  provoking  words  mitigated  the  damages, 
after  question  of  punitive  damages  had  been 
withdrawn  from  jury,  the  court  might  properly 
emphasize  that  portion  of  his  instruction  which 
showed  the  fallacy  and  impropriety  of  counsel's 
argument 

Department  2. 

Appeal  from  Superior  Court  Los  Angeles 
County ;   Charles  Monroe,  Judge. 

Action  by  W.  L.  Benjamin  against  R.  A. 
Walton.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jones  ft  Bivans  and  W.  B.  Evans,  all  of 
Los  Angeles,  for  appellant. 

Oliver  O.  Clark.  George  M.  Pierson,  Claud 
B..  Andrews,  and  Ei  B.  Drake,  all  of  Los  An- 
geles, for  respondent 

WILBUR,  J.  Plaintiff  sued  to  recover 
compensatory  and  punitive  damages  for  an 
assault  Defendant  answered,  admitting  the 
assault  and  alleging  circumstances  of  prov- 
ocation in  mitigation  of  punitive  damages. 
Upon  the  trial  plaintiff  waived  punitive 
damages. 

[1]  The  only  question  remaining  for  con- 
sideration was  the  amount  of  compensatory 
damages  to  which  the  plaintiff  was  entitled. 
The  jnry  returned  a  verdict  for  $1,000.  As 
usnal,  the  evidence  concerning  the  nature 
and  extent  of  the  plaintiff's  Injuries  is  con- 
flicting. According  to  the  testimony  offered 
on  behalf  of  plaintiff  the  sight  of  one  eye 
has  been  permanently  impaired,  internal  ad- 
hesions were  caused  by  a  blow  on  the  abdo- 
men, plaintiff  has  suffered  severe  pain  and 
loss  of  sleep  and  impaired  earning  capacity, 
so  that  for  a  period  of  10  months  after  the 
assault  he  had  only  earned  $176.  \Without 
further  statement  of  the  testimony.  It  Is 
evident  that  the  damages  were  not  excessive. 

[2, 3]  Plaintiff  objects  to  the  substance 
and  the  manner  in  which  the  following  in- 
struction was  given  to  the  jury: 

■  "And,  genUemen,  it  is  for  yon  to  determine 
whether  any  words  were  spoken  by  the  plain- 
tiCf  after  he  was  first  accosted  by  the  defend- 
ant; but,  if  you  find  there  were,  tbey  are  not 
the  slightest  excuse  or  justification  for  the  de- 
fendant. The  jury  have  no  right  to  consider 
them  as  any  justification  whatever,  or  in  any 
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■way  as  affecting  or  reducing  tbe  damages.  A 
man  haa  no  right  to  take  the  law  in  bis  own 
hands  under  any  circumstances,  and  the  jury 
should  not  consider  that  at  alL  They  should 
find  what  the  damages  were,  without  reference 
to  any  words  that  they  may  find  were  spoken." 

With  reference  to  the  substance  of  the  in- 
struction appellant  admits  that  no  form  of 
words  would  have  Justified  an  assault,  but 
maintains:  , 

"That  there  is  a  rule  of  law  which  permits  the 
jury  to  consider  any  words  immediately  preced- 
ing an  affront  which  would  tend  to  provoke  an- 
assault,  in  mitigation  of  any  damages  resulting." 

It  Is  sufficient  In  this  regard  to  say  tbat, 
the  question  of  punitive  damages  having 
been  expressly  withdrawn  from  the  Jury, 
no  circumstances  of  provocation,  whether  oc- 
curring before  or  at  the  time  of  the  assault, 
could  in  any  way  be  considered  In  mitigation 
of  the  actual  damages  suffered  by  plaintiff 
by  reason  of  the.  assault.  Marriott  v.  Wil- 
liams, 162  Cal.  705,  93  Pac.  875,  125  Am.  St. 
Rep.  87. 

With  reference  to  the  manner  of  the  court 
In  giving  this  part  of  the  Instruction,  an  af- 
fidavit was  filed  by  the  appellant's  attorney, 
in  which  It  Is  stated: 

"His  honor  turned  in  hia  seat  toward  and 
faced  the  Jury,  leaned  forward  and  with  hia  left 
hand  raised,  and  left  fist  denched,  and  with 
strong  and  repeated  gestures,  with  his  said  left 
hand  and  arm  raised  and  extended,  he  gave  said 
quoted  instructions  in  a  voice  so  loud  that  it 
could  have  been  easily  heard  outside  of  the  large 
courtroom,  and  in  the  corridors  of  the  building." 

The  Jiidge,  In  a  reply  affidavit,  stated  tbat. 
In  giving  this  portion  of  the  Instruction  he 
did  face  the  Jury  and  lean  forward,  but  that 
he  did  not  clench  his  fist,  although  he  may 
have  used  gestures,  and  did  give  the  Inatruc- 
tlon  with  grreat  emphasis;  that  all  tbe  in- 
structions were  given  in  a  loud  tcne  of  voice, 
and  that  this  instruction  was  not  given  In  a 
louder  tone  of  voice  than  the  res^  It  was, 
however,  given  with  greater  emphasis  than 
the  rest,  for  the  reason  that  the  attorney  for 
tbe  defendant  had  argued  to  the  Jury  tbat 
they  should  take  into  consideration  In  miti- 
gation of  damages  the  words  tbat  were  claim- 
ed to  have  been  spoken  by  tbe  plaintiff  Just 
before  the  assault  was  committed.  Tbe  af- 
fidavit proceeds  as  follows: 


"Before  the  Introduction  of  any  evidence  by 
the  defendant  the  plaintiff  waived  all  claim  for 
punitive  damages,  and  the  court  then  stated 
th^t,  the  assault  being  admitted  in  the  answer, 
the  defendant  could  not  introduce  any  testimony 
looking  to  mitigation  of  damages,  and  that  the 
recovery  could  be  only  for  compensatory  dam- 
ages. The  testimony  of  what  was  claimed  to 
have  been  said  at  the  time  of  the  assault  was  ad- 
mitted in  evidence,  however,  as  part  of  the  oc- 
currence at  that  time ;  the  testimony  of  the  de- 
fendant being  substantially  as  follows:  That 
he  got  out  of  the  machine  and  approached  the 
plaintiff  as  he  was  on  his  way  to  hia  gate,  and 
asked  him  why  he  had  been  talking  about  the 
company  as  be  had,  and  tbat  the  plaintiff  re- 
plied, 'To  heft  with  you  and  your  company,'  and 
that  then  the  defendant  struck  the  plaintiff  with 
his  fist  Notwithstanding  the  prior  instructions 
of  the  court,  however,  counsel  for  defendant  in 
his  argument  to  the  jury  stated  that  this  was 
like  a  boy's  quarrel,  and  that  die  defendant 
should  be  excused  and  the  damages  should  be 
mitigated  on  account  of  what  was  said,  and  I 
deemed  it  proper  under  those  circumstances  to 
give  tbe  instruction  which  I  did  give,  and  I  waa 
especially  anxious  that  the  jury  should  under- 
stand that,  if  the  words  referred  to  were  spoken, 
they  were  not  the  slightest  excuse  or  Justifica- 
tion for  the  defendant's  assault,  and  that  they 
should  not  be  considered  as  affecting  or  reducing 
the  damages;  and  I  emphasized  the  statement 
that  no  man  had  a  right  to  take  the  law  into 
bis  own  hands,  and  that  whatever  damages  the 
jury'  should  find  without  reference  to  any  words 
that  they  might  find  were  spoken.  I  felt  no 
prejudice  against  the  defendant,  and  did  not  in- 
tend to  indicate  that  I  was  prejudiced  against 
him;  but  I  did  intend  that  the  Jury  should  un- 
derstand tbat  a  man  had  no  right  to  take  the 
law  into  his  own  bands,  and  that  they  should 
disregard  the  argument  of  the  attorney  for  the 
defendant  tbat  what  was  said  by  the  plaintiff,  if 
it  was  said,  should  be  taken  into  consideratioD 
by  the  Jury  in  fixing  the  damages." 

Under  tbe  circumstances  stated  In  tbe  affi- 
davit of  tbe  Judge,  It  was  proper  for  tbe 
court  to  point  out  tbe  Impropriety  of  coun- 
sel's argument.  Instead  of  doing  this  direct- 
ly In  an  instruction,  as  might  well  have  been 
done,  tbe  Judge  specially  emphasized  tbat 
portion  of  tbe  Instruction  which  showed  tbe 
fallacy  and  impropriety  of  counsel's  argu- 
ment 

■Tbe  Judgment  Is  affirmed. 

We  concur:     LBNNON,  J.;    MELVIN,  J. 
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NICHOLS  T.  MOORB  «t  aL    (L.  A.  6235.) 

(Supreme  Court  of  California.    Aug.  25,  1919.) 

1.  liiMiTATioir  or  Actions  «=5»177(8)  — 
Fraud— PixADiNO. 
A  complaint  based  upon  a  fraud,  outlawed 
by  statute  of  limitations,  except  for  fact  that 
plaintiff  had  only  recently  discovered  it,  must 
plead  facts  ezcuaing  failure  to  make  an  earlier 
discoveiy. 

H.  BviDEirOK    «=>10(1)  —  JUDIOIAi;  NOTICB  — 

Tdibeb  Land. 
Judicial  notice  will  be  taken  that  there  are 
Tast  areas  of  timber  lands  in  the  state  of  Wash- 
ington. 

3.  LnoTATiON    or    Actions     «s»179(2)    — 

FKAUI>-CoilPLAINT-^STJITI0im»OT. 

A  complaint  based  upon  defendant's  miarep- 
reaentadons  that  land  couTeyed  to  plaintiff  12 
years  previously  was  timbered,  and  showing 
that  plaintiff  knew  there  was  timber  in  the  vi- 
cinity, but  had  not  learned  that  this  particular 
tract  was  burned  over  land  until  recently,  etc., 
held  to  state  facts  excusing  failure  to  ^rlier 
discover  fraud  sufficiently  to  av<tfd  statute  of 
limitations. 

Department  2. 

Appeal  from  Superior  Court,  Blverslde 
Connty ;  H.  H.  Craig,  Judge. 

Action  by  Emma  L.  Nichols  against  Thom- 
as Moore  and  E.  B.  Moore,  his  wife,  and  B. 
S.  BrLnkerhoS.  From  a  judgment  sustaining 
a  demurrer  to  the  complaint,  plaintiff  aih 
peals.    BeTersed. 

Evans,  Abbott  ft  Pearce  and  Albert  D. 
Pearce,  all  of  Los  Angeles,  for  appellant 

Sarau  A  Thompson,  of  RlTerslde^  for  re- 
spondents. 

WILBUR,  J.  [1-3]  This  Is  an  action  to 
recover  damages  for  fraud.  Demurrer  was 
sustained  to  the  complaint  on  tbe  ground 
that  the  claim  was  barred  by  the  statute  of 
limitations.  The  transaction  complained  of 
occurred  In  October,  1904.  Plaintiff  alleges 
that  the  fraud  was  first  discovered  by  her 
in  October,  1916,  a  few  months  before  the 
bringing  of  the  action.  As  stated  In  Brad- 
bury v.  Higglnson,  167  Cal.  553,  558,  140  Pac. 
254,  and  cases  therein  cited,  it  is  necessary 
for  the  party  seeking  to  avoid  the  bar  to 
affirmatively  plead  facts  excusing  the  failure 
to  make  an  earlier  discovery  of  the  mistake 
or  fraud  relied  upon-<-citing  Dennis  v.  Bint, 
122  CaL  39,  54  Pac.  378,  68  Am.  St.  Rep.  17; 
Harrington  v.  Paterson,  124  Cal.  542,  57  Pac. 
476;  Lady  "Washington  Co.  v.  Wood,  113 
Cal.  482,  45  Pac.  809.    As  was  there  said: 

"But  a  mere  averment  of  ignoranoe  of  a  fact 
which  a  party  might  with  reasonable  diligence 
have  discovered  is  not  enough  to  postpone  the 
running  of  the  statute.  Hecht  y.  Slaney,  72 
CaL  363,  14  Pac  88 ;  Burling  v.  Newlands,  112 


CaL  476,  44  Pa&  810;  Lady  WasUagton  Co. 
V.  Wood,  113  Cal.  482,  45  Pac.  809;  Tracy  v. 
Muir,  151  CaL  363,  90  Pac.  832.  121  Am.  St 
Rep.  117." 

In  Phelps  V.  Grady,  188  CaL  76,  77,  141 
Pac.  926,  928,  ttie  rule  stated  in  Wood  v. 
Carpenter,  101  U.  S.  135,  25  L.  Ed.  807,  con- 
cerning pleadings  in  such  cases,  Is  cited  and 
approved  as  the  rule  "consistently^  adopted 
and  adhered  to  in  this  state" — citing  Robert- 
son T.  Burrell,  110  CaL  678,  42  Pac.  1086; 
Lady  Washington  to.  v.  Wood,  113  CaL  485, 
45  Pac  809 ;  Simpson  v.  Dalziel,  135  CaL  603, 
67  Pac.  1080;  People  v.  San  Joaquin,  etc. 
Association.  161  CaL  797,  91  Paa  740.  In 
order  to  determine  the  question  whether  or 
not  the  plaintiff  has  shown  reasonable  dili- 
gence to  acquaint  herself  with  the  facts  con- 
stituting tbe  fraud,  and  therefore  whether 
her  claim  is  barred  by  the  statute  of  limita- 
tions, it  will  be  necessary  to  state  some  of 
the  facts  and  circumstances  concerning  the 
fraud  alleged  and  the  discovery  thereof. 

The  complaint  is  based  upon  defendants' 
fraud  In  securing  a  contract  by  which  plain- 
tiff transferred  an  orange  grove  In  Riverside, 
Cal.,  worth  $10,000  and  returning  an  Income 
of  $1,000  a  year,  for  defendants'  land  in  the 
state  of  Washington,  which  is  absolutely 
valueless.  At  the  time  of  the  transaction 
plaintiff  was  Uvlng  in  Ohio  and  the  defend- 
ants were  living  In  Riverside.  The  nego- 
tiations were  conducted  by  correspondence. 
The  false  representations  which  induced  the 
plaintiff  to  transfer  her  land  were  numerous 
— among  others  that  the  land  was  worth  $25,- 
000,  and  thkt  the  land  was  covered  with 
timber,  having  at  least  5,200,000  feet  of  tim- 
ber of  flrst-dass  quality,  and,  in  addition 
thereto,  other  growing  timber,  that  it  was 
accessible  to  water  transportation,  and  that 
when  cleared  the  land  was  valuable  for  agri- 
culture. The  lands  were  more  or  l^s  in- 
accessible, and  known  as  wild  lands.  At  the 
time  of  the  representations  and  transfer 
there  was  no  timber  on  the  land.  Whatever 
timber  there  had  been  thereon  had  been 
burned  off.  The  land  was  valueless  for  agri- 
culture. The  allegations  by  which  plaintiff 
Justifies  her  failure  to  discover  the  fraud 
from  the  date  of  tbe  transaction  to  October, 
1916,  and  the  circumstances  concerning  the 
discovery,  are  to  the  effect  that  during  tha 
negotiations  leading  up  to  the  transfer  tbe 
defendants  sent  a  letter  to  her  from  one  J. 
A.  Wittrdw,  who  signed  himself  as  a  "crui- 
ser," written  upon  the  letter  head  of  the 
Bank  of  Clallam  County,  Port  Angeles, 
WaBh.,  iwhose  president  subsequently  ac- 
knowledged the  signature  to  the  deed  which 
was  delivered  to  plaintiff  at  the  time  of  tha 
transfer  of  the  land  to  her ;  that  by  this  rep- 
resentation so  conveyed  to  her  she  was  lulled 
into  a  false  sense  of  security;  that  she  was 
unacquainted    with    the    basis    upon    which 
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assesnnenta  were  made  for  taxes  In  tbat 
neigbborbood,  and  tbat  therefore  the  tax 
bills  did  not  advlae  her  of  the  fraud;  that  she 
was  acquainted  with  the  lands  in  the  vicinity 
of  the  lands  in  question  and  knew  that-  they 
were  timl>er  lands  containing  valuable  tim- 
ber ;  that  she  had  bought  the  property  as  an 
investment  for  herself  and  children,  and  that 
the  defendants  knew  that  it  was  her  desire 
to  purchase  the  property  for  such  purpose; 
and  that  she  held  the  same  as  investment  un- 
til 1916,  when  she  had  her'brother  investigate 
the  property.  She  alleges  that  from  the  time 
of  the  transaction  till  that  date  she  was  at 
all  times  in  the  state  of  Ohio,  and  never  in 
the  state  of  Washington,  although  she  had 
been  in  the  state  of  Washington  before  or  at 
the  time  of  the  transaction  in  question. 

Without  considering  other  items  of  frand 
alleged,  regarding  the  vicinity  of  the  land 
to  navigable  water  and  its  availability  for 
agricultural  purposes  after  it  had  been 
cleared,  the  question  resolves  itself  into  this: 
Was  there  anything  in  the  situation  that  put 
the  plaintiff  on  inquiry  or  required  her  to  in- 
vestigate the  question  as  to  whether  or  not 
the  land  had  been  denuded  of  its  timber  by 
fire  before  she  acquired  it?  If  the  plaintiff 
bad  no  knowledge  whatever  regarding  the 
property,  it  might  be  said  that  the  failure  to 
investigate  for  12  years  and  her  reliance  dur- 
ing all  that  period  upon  the  assertions  of 
strangers  was  inexcnsable,  and  at  least 
came  within  the  principles  enunciated  In 
Phelps  v.  Grady.  168  CaL  76,  141  Pac  926. 
Bnt  the  very  fact  that  the  plaintiff  did  know 
something  of  the  surrounding  lands,  and  did 
know  that  there  were  valuable  timber  lands, 
and  that  the  land  in  question  was  located  in 
sudi  a  district,  coupled  with  the  fact  that 
such  land  does  not  change  its  character,  and 
that  under  ordinary  conditions  the  only  result 
of  a  failure  to  examine  the  property  for  12 
years  would  be  that  the  timber  would  have 
had  that  much  more  additional  gro^tth  and  be 
that  much  more  valuable,  tended  to  prevent 
any  inquiry  even  by  a  careful  person,  where 
it  involved  a  long  and  expensive  trip  to  a 
more  or  less  Inaccessible  laud.  It  is  a  matter 
of  common  knowledge,  of  which  the  court  will 
take  Judicial  notice,  that  there  are  vast  areas 
of  timber  land  In  the  state  of  Washington. 
It  Is  also  claimed  that  the  plaintiff  did  not 
sufficiently  allege  the  facts  concerning  the 
discovery. 

The  real  question,  however,  is  Whether  or 
not  plaintiff  was  justified  In  refraining  from 
making  any  investigation  until  she  sent  her 
brother  in  1916  to  examine  the  property  with 
a  view  to  a  sale  of  the  timber  thereon.  If 
she  was  In  fact  Ignorant  of  the  frand  at  that 
time,  as  she  alleges,  and  as  the  demurrer  ad- 
mits, the  allegation  that  she  discovered  tlie 
fraud  through  the  investigation  made  by  her 
brother  at  that  time  is  a  sufficient  statement 


concerning  the  discovery.  As  was  said  In 
Phelps  v.  Grady,  198  CaL  76,  141  Pac.  926, 
every  case  of  this  sort  must  turn  upon  its 
particular  facts,  and  where  the  alleged  fraud 
at  the  defendants  consisted,  among  other 
things,  of  concealing  from  the  plaintiff  the 
fact  that  the  timber  had  been  entirely  burned 
off  the  land  in  question,  the  plaintiff  has 
sufficiently  disclosed  by  the  facts  alleged  in 
her  complaint  tbat  she  was  not  in  any  way 
put  upon  inquiry,  and  that  there  was  nothing 
to  cause  her  in  the  exercise  of  ordinary  dili- 
gence to  examine  the  land  in  question,  for 
the  mere  purpose  of  determining  whether  or 
not  the  timber  tliat  the  defendant  had  repre- 
sented was  on  the  ground,  and  which  she  be- 
lieved to  t>e  there,  was  in  fact  there. 
The  Judgment  is  reversed. 

We  concur:    LENNON,  J.;  MELVIN,  3. 


OARBARINO  t.  NOGB  et  aL    (No.  2767.) 
(Supreme  Court  of  California.    Aug.  26,  1918.) 

1.  Watkbs  aitd  Watkb  Ooubbxs  <8s»152(iQ— 
WaTEB  RIOHTB— PUtADINO — SunAciKifOT. 

Allegations  that  defendant  owned  a  third 
interest  in  a  ditch  and  water  right  may  be  sup- 
ported by  proof  of  ownership  acquired  by  deed, 
prescription,  or  other  lawful  manner. 

2.  EvmiNca  4=»363(3)  —  Adiosbibiliit  — 
RKcrrALS  in  Ahoieitt  Dekds. 

Recitals  in  a  50  year  old  deed  relating  to 
the  property  conveyed  are  competent  evidence 
of  the  facts  recited,  even  as  against  strangers 
to  the  title. 

3.  EvinxNCB  «s»353(3)  —  Adxissibiutt  — 
REcriALs  m  Deeds. 

A  50  year  old  deed  held  admissible  to  show 
a  declaration  by  the  grantor  while  in  posses- 
sion that  be  then  claimed  full  ownership  of  a 
ditch  and  water  right. 

4.  Watebs  and  Waikb  Cocbses   «3»162(8)— 

OWNEBSBIP    or    DiTOH    —    SUTFIOIBNCT    OF 

Evidence. 
Plaintiff's  testimony  tbat  defendants  used 
water  from  a  ditch  by  his  permission  and  deeds 
indicating  that  ditch  had  been  considered  ap- 
purtenant to  plaintiff's  and  not  defendant's 
property,  etc.,  held  to  sustain  a  finding  that 
ditch  and  water  right  belonged  solely  to  plain- 
tiff, although  the  parties  had  alternated  hi  us- 
ing the  water  for  many  years. 

5.  Waters  and  Watkb  Coheses  «=9l51  — 
Prescriptive  Rights  —  Extinouishment 
—Disuse. 

Under  Civ.  Code,  |  811,  snbd.  4,  relating  to 
extinguishment  of  servitudes,  a  prescriptive 
right  to  the  use  of  a  ditch  and  water  right  is 
lost  by  failure  to  exercise  the  right  for  five 
years. 
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In  Bank. 

Appeal  from  Superior  Court,  Mariposa 
County ;  J.  J.  Trabucoo,  Judge. 

ActI<Hi  by  Angelo  Oarbarino  against  PIiUlp 
Noce  and  Mrs.  Q.  Cainmlssiona.  Judgmetit 
for  plaintiff,  and  defendants  appeal.  Af- 
flrmed. 

J.  B.  Curtin,  of  Sonera,  for  appellants. 
John  A.  Wall  and  R.  B.  Stolder,  botb  of 
Mariposa,  for,  respondent. 

SHAW,  J.  The  defendants  appeal  from  a 
Judgment  in  favor  of  tbe  plaintiff.  Tbe  case 
Inyolves  tbe  respective  rights  of  the  three 
parties  in  the  waters  of  a  stream  known  as 
Maxwell  creek;  and  in  a  certain  ditch  by 
which  water  is  diverted  therefrom.  Each 
party  owns  a  small  parcel  of  land  abutting 
upon  the  creek  In  the  outlying  limits  of  Coul- 
terville.  Noce's  land  is  the  upper  parcel, 
Cammissiona's  is  the  next,  and  that  of  Gar- 
barino  is  the  lowest  upon  the  stream.  Tbe 
part  of  Moce's  land  for  which  the  water  is 
claimed  lies  on  the  northerly  side  of  the 
creek.  The  lands  of  Cammlssiona  and  Gar- 
barino  are  on  the  southerly  side.  The  ditch 
in  question  is  a  foot  wide  at  the  bottom,  18 
Inches  wide  at  tbe  top,  and  a  foot  deep.  It 
diverts  water  from  tbe  stream  at  a  dam  alta- 
ated  about  three-fourths  of  a  mile  above  the 
land  of  Garbarino  and  about  a  quarter  of  a 
mile  above  the  parcel  of  Nooe.  It  is  wholly 
on  the  southerly  side  of  the  stream  and  pass- 
es throngh  the  parcel  of  Cammlssiona  to  that 
of  Garbarino.  In  order  to  take  water  there- 
from to  the  Noce  land,  a  cut  is  made  in  the 
ditch,  so  as  to  let  the  water  run  into  the  bed 
of  the  credc,  from  whence  it  is  taken  into  an- 
other ditch,  on  the  northerly  side  of  the 
creek,  to  the  Noce  land.  Concerning  these 
facts  there  Is  no  dispute. 

The  plaintiff  alleged  that  he  is  the  owner 
of  the  entire  interest  in  the  ditch  and  in  all 
the  water  it  carries,  that  In  July,  1016,  de- 
fendant Noce  wrongfully  diverted  water  from 
the  ditch  and  appropriated  the  same  to  his 
own  use,  and  that  he  threatens  to  continue 
to  do  so.  He  prays  that  he  be  declared  to  be 
the  owner  of  the  ontlre  interest  in  the  water 
right  and  in  the  ditch,  and  that  Noce  be  re- 
strained from  interfering  therewith.  Mrs. 
Cammlssiona  was  brought  in  as  a  party  de- 
fendant after  the  action  was  begun.  The 
complaint  contalhs  no  allegation  as  to  her. 
The  question  as  to  her  rights  is  raised  by  her 
answer.  The  Claim  of  Noce  and  Mrs.  Cam- 
mlssiona is  that  the  three  parties  to  the  suit 
are  equal  owners  of  the  ditch  and  of  the 
right  to  the  water  carried  therein,  as  tenants 
in  common,  for  a  certain  period  of  each  year. 
More  particularly,  their  daim  is  that  tbe 
right  to  the  common  use  of  the  ditch  and  to 
the  water  carried  therein  begins  as  soon  each 
year  as  the  water  naturally  running  in  the 
creek  ceoses  to  flow  down  its  bed  as  far  as 
their  lands.    In  explanation  it  should  be  said 
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that,  as  the  land  of  each  party  is  riparian  to 
the  stream,  each  has  the  right' to  use  thereon 
a  reasonable  proportion  of  its  water,  and  that 
in  the  early  part  of  the  season  of  each  year 
there  is  enough  water  in  the  creek  to  enable 
Noce  and  Cammlssiona  to  divert  it  directly 
from  the  stream  to  their  respective  tracts 
without  making  use  of  Garbarino's  ditch,  and 
that  they  have  been  accustomed  to  do  so. 
This  usually  continues  until  June  or  the  ear- 
ly part  of  July.  It  is  only  thereafter,  when 
the  water  gets  too  low  to  allow  this,  that 
they  resort  to  the  ditch  or  claim  the  right  to 
use  it.  After  this  occurs,  so  they  each  claim 
and  allege,  each  party,  including  Garbarino, 
has  the  right  to  use  th«  ditch  and  all  the  wa- 
ter it  carries,  exclusive  of  the  others,  one  day 
in  Uiree  in  successive  turns,  for  the  remain- 
der of  the  season,  to  carry  water  to  their  re- 
spective parcels  of  land.  At  that  time  the 
ditch  takes  all  the  water  of  the  creek  Sowing 
at  its  head.  The  court  found  that  Garbarino 
was  the  sole  owner  of  the  entire  interest  in 
the  ditch  and  in  the  water  it  takes  from  the 
creek,  and  gave  Judgment  as  prayed  for  in 
the  complaint,  but  without  damages.  It  is 
the  contention  of  the  defendants  that  this 
finding  is  contrary  to  the  evidence.  This  is 
practically  the  only  question  in  the  case. 

[1]  Upon  a  review  of  the  evidence  we  are 
of  the  opinion  that  it  is  suflSdent  to  sustain 
the  finding.  The  plaintiff  discusses  at  some 
length  b*«  daim  that  the  defendants  cannot 
prove  title  by  adverse  possession  under  the 
issues  made  by  the  pleadings.  The  coc?- 
plaint  alleges  that  Garbarino  is  the  owner  of 
the  ditch  and  of  the  water  taken  from  the 
creek  and  flowing  therein.  The  answer  of 
each  defendant  alleges  in  general  terms  the 
ownership  by  sudi  defendant  of  a  one-tlilrd 
interest  in  said  ditch  and  water  right,  consist- 
ing of  the  right  to  use  the  same  one  day  in 
each  three  days  during  the  irrigating  season, 
as  above  stated.  The  rule  is  that  such  a  gen- 
eral allegation  may  be  supported  by  proof  of 
ownership  acquired  by  deed,  by  prescription, 
or  In  any  other  lawful  manner.  Bogers  v. 
Miller,  13  Wash.  82,  42  Pac.  525,  52  Am.  St. 
Rep.  20 ;  Raymond  v.  Morrison,  9  Wash.  156, 
37  Pac.  318 ;  Cooper  v.  Blair,  50  Or.  394,  92 
Pac.  1074;  Gray  v.  Walker,  157  Gal.  381,  108 
Pac.  278. 

[1-4]  There  was  testimony  that  the  ditch 
was  in  existence  as  early  as  the  year  1860, 
and  that  from  that  time  until  Garbarino  ac- 
quired his  land  in  the  year  1871  tbe  ditch 
and  the  water  therein  was  used  each  year  on 
the  land  of  each  of  the  parties  to  this  action 
one  day  in  each  three  during  the  period  of 
the  year  above  mentioned,  and  that  this  was 
ddne  without  asking  permission  of  the  owner 
of  the  Garbarino  lot  and  without  interference 
by  him.  There  was  no  testimony  with  re- 
spect to  this  period  that  the  owner  of  the 
Garbarino  lot  liad  made  any  statement  re- 
garding the  title  or  right  of  the  other  parties 
to  the  ditch  or  water  or  whether  or  not  it  was 
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done  by  his  permission.  It  appkirs  that  dur- 
tag  the  years  1872  to  1876,  inclusiTe,  the  Oak 
Flat  Company  turned  water  from  Boneyard 
creek  into  Maxwell  creek,  increasing  its  flow 
in  the  dry  season,  so  that  the  persons  occupy- 
ing the  lands  in  question  were  able  to  take 
water  from  the  enlarged  stream  directly  to 
their  lands,  and  that  during  that  period  they 
did  not  use  the  Garbarino  ditch.  They  paid 
for  this  water  directly  to  the  Oak  Flat  Com- 
pany. After  the  year  1875,  and  until  July, 
1916,  the  water  ^as  used  on  the  land  owned 
by  Noce  every  year  during  the  time  above 
mentioned,  and  was  carried  thereto  through 
the  said  ditch  one  day  in  three,  and  so  on  in 
succession,  during  each  season.  Garbarino 
himself  testified  to  this  continuous  use  of  the 
water  in  the  manner  stated.  His  testimony 
also  shows  a  similar  use  by  Mrs.  Cammls- 
siona  on  her  lot,  at  one  time  for  a  period  ex- 
ceeding five  years  continuously. 

i'rom  this  evidence  of  long-continued  use 
without  interference,  If  unexplained,  the 
court  could  have  inferred  that  the  use  of  each 
party  was  rightful  and  adverse,  and  there- 
from might  have  concluded  that  each  had 
thereby  acquired  title  by  prescription  to  a 
one-third  interest  in  the  water  and  ditch,  as 
claimed  by  defendants.  But  there  was  other 
evidence  to  the  contrary,  viarbarlno  also  tes- 
Ufled  that  each  year  dnring  this  time  the 
other  parties,  before  beginning  to  use  water 
from  the  ditch,  asked  his  permission  to  do  so, 
and  that  when  so  asked  he  gave  such  permla- 
sion  to  each  of  them  to  use  the  ditch  and  wa- 
ter one  day  out  of  each  period  of  three  days ; 
that  he  did  this  out  of  friendship,  and  for  no 
other  consideration ;  and  that  he  refused  per- 
mission in  the  year  1916,  because  at  that  time 
he  needed  all  the  water  on  his  own  land.  The 
appellant  contends  that  this  testimony  is  In- 
credible; that  the  statement  that  one  would 
contlnuougly,  for  so  many  years,  give  away  a 
valuable  right,  especially  In  view  of  his  own 
testimony  that  it  was  necessary  for  his  own 
land,  and  that  the  loss  of  the  use  of  part  of 
the  water  dnring  that  period  of  the  season 
was  injurious  to  tilm,  surpasses  belief.  We 
cannot  take  this  view  of  the  testimony.  The 
court  below  saw  and  heard  the  witness,  and 
Is  the  better  Judge  as  to  whether  he  was  sin- 
cere In  his  statement.  In  the  words  of  Mr. 
Justice  Burnett,  in  deciding  the  case  In  the 
District  Court  of  Appeal: 

"We  cannot  say  that,  even  in  this  period  of 
thrift  and  fierce  competition,  the  claim  of  such 
generosity  is  so  extraordinary  as  to  cause  us  to 
reject  it  as  inherently  improbable." 

There  was  also  other  evidence  of  admis- 
sions by  the  other  owners  tending  to  prove 
that  they  acknowledged  the  title  and  owner- 
ship of  Garbarino  in  the  ditch  and  the  water 
and  that  they  had  the  use  of  it  only  by  his 
I>ermissIon.  If  this  were  true,  it  would  dis- 
prove the  theory  of  a  tenancy  in  common  ae- 
Qulred  by  continuous  adverse  use  and  would 


be  sufficient  to  support  tbe  finding  in  ques- 
tion. ' 

Other  evidence  tends  to  confirm  this  view. 
Neither  of  the  defendants  Introduced  any  evi- 
dence tending  to  show  the  acquisition  of  the 
right  they  claim  in  any  other  manner  than  by 
continuous  adverse  use  under  claim  of  right. 
There  was  no  direct  evidence  of  the  original 
construction  of  the  ditch,  but  there  was  evi- 
dence Justifying  an  inference  regarding  the 
same.  A  deed  executed  on  Octot>er  6,  1862, 
for  the  Garbarino  lot  by  one  Comislone  to  the 
predecessors  in  interest  of  uarbarino,  under 
whom  he  claims  title,  purports  to  convey  the 
lot  in  question  and  the  "garden  thereon," 
and  It  describes  tbe  appurtenances  thereto  as 
follows: 

"Two  water  ditches  connected  with  the  garden 
taken  out  of  Maxwell's  creek,  one  opposite  of 
Chinatown  and  the  other  below  the  same,  both 
on  the  same  side  of  the  creek  of  the  garden, 
made  and  piurchased  to  supply  the  garden  with 
water." 

It  Is  admitted  that  the  ditch  coming  out 
omrasite.  Chinatown  is  the  one  now  In  con- 
troversy, although  some  changes  in-  the  place 
of  diversion  at  the  head  thereof  have  been 
made  since  that  time.  A  later  deed  in  the 
chain  of  title  of  Garbarino  also  specifically 
describes  the  said  ditch  as  an  appurtenance 
to  the  lot.  None  of  the  deeds  in  the  chain  of 
title  of  the  other  lots  to  the  defendants  men- 
tions this  ditch  In  any  mannen  The  deed 
to  Noce  from  Gassacia  not  only  fails  to  men- 
tion the  Garbarino  ditch  as  an  appurtenance, 
but  It  does  mention  another  ditch,  known  as 
the  Cassacia  ditch,  leading  from  the  creek 
on  the  opposite  side  from  the  Garbarino  ditch 
to  the  NOce  land.  The  deed  of  October  6, 
1862,  aforesaid,  purported  to  convey  the  full 
title  to  the  property  described,  including  the 
ditch.  Having  been  executed  more  than  60 
years  before  the  present  controversy  arose, 
it  comes  within  the  rules  of  evidence  applica- 
ble to  ancient  deeds,  and  hence  the  recitals 
therein  relating  to  the  property  conveyed  are 
competent  evidence  of  the  facts  recited,  even 
against  strangers  to  the  title.  Randall  ▼. 
Chase,  133  Mass.  210;  Drnry  t.  Midland 
Railroad  Co.,  127  Mass.  581;  Casey's  Lessee 
V.  Inloes,  1  Gill  (Md.)  430 ;  Den  ex  dem.  Sax- 
ton  V.  Fuller,  20  N.  J.  Law,  65;  Morris  r. 
Callanan,  106  Mass.  132;  Ryle  v.  Davidson 
(Tex.  Civ.  App.)  116  S.  W.  828.  It  Is  also 
competent  as  a  declaration  of  the  grantor 
while  In  possession,  as  evidence  that  he  then 
claimed  full  ownership  of  the  ditch  and  wa- 
ter right.  Cannon  v.  Stockmon,  36  Gal.  611, 
96  Am.  Dec.  205;  Stockton  Savings  Bank  v. 
Staples,  98  Cal.  IW,  82  Pac.  036.  The  recit- 
als quoted  tend  to  show  that  the  dit<&  was 
originally  constructed  by  the  owner  of  the 
Garbarino  lot  for  the  purpose  of  conveying 
water  from  the  creek  to  that  lot.  The  fact 
that  the  title  deeds  of  the  Garbarino  lot  show 
this   particular   ditch  as  an  appurtenance. 
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•while  the  title  deeds  of  the  other  lota  make 
no  mention  thereof,  Is  some  evidence,  at  least, 
that  the  right  thereto  was  not  claimed  by  the 
owner  of  the  other  lots  at  the  time  of  making 
the  conveyances  thereof.  All  this  evidence, 
we  think,  sufficiently  supports  the  finding  of 
the  court  that  the  defendants  had  not  acquir- 
ed title  to  any  Interest  In  the  ditch  or  the 
water  it  carried. 

[5]  With  respect  to  the  Oammlsslona  lot. 
It  further  appears  from  the  evidence  that 
water  from  the  ditch  was  not  used  on  that 
'  lot  for  the  period  of  10  years  preceding  the 
beginning  of  the  action.  If  we  assume  that 
by  her  previous  use  of  the  ditch  and  water 
under  dalm  of  right  for  a  period  of  more 
than  6  years  prior  to  that  time  she  had  ao 
quired  the  right  she  claims  thereto,  the  evl- 
doice  Just  referred  to  would  show  that  she 
subsequently  had  lost  It  by  disuse.  An  ease- 
ment acquired  by  enjoyment  Is  lost  by  a  dis- 
use thereof  for  the  period  of  6  years.  Civ. 
Code,  I  811,  subd.  4 ;  Drake  v.  Russian  River 
Land  Co.,  10  Cal.  App.  666,   103  Fac.  167. 

There  are  no  other  points  made  in  support 
of  the  appeal.  It  may  be  added  that  the  evi- 
dence was  very  conflicting  In  many  matters 
of  detail.  The  conflict,  however,  was  sub- 
stantial, and  the  court  cannot  interfere  on 
appeal 

The  Judgment  la  afllrmed. 

We  concur:  ANOELIX)Trra,  0.  J.;  liON- 
NON,  J.;  WILBUR,  J.;  OLN^Y.  J.;  MEL- 
VIN,  J.;   LAWLOR,  J. 


OATTME  T.  SHEETTS  et  aL    (Ii.  A.  6206.) 
(Supreme  Court  of  Califomia.    Aug.  25k  1819.) 

1.  YsnDOB    AND    PUBCHABEB    «s>8&— RXSCIB- 
SION   BT  AOBXEliEHT. 

A  vendor's  notice,  dedaiing  contract  voia 
for  nonpayment  of  a  purchase  price  installment 
and  that  he  would  commence  an  action  to  quiet 
title  within  60  days,  unless  vendees  surrendered 
possession,  held  a  repudiation  of  the  contract, 
whidi  justified  vendees  in  surrendering  property 
and  treating  contract  as  rescinded. 

2.  Vkndob   and    Pcbghabeb  «=>334(3)— Bb- 
scjasioN— Rbcovkby  or  Monss  Paid. 

Where  a  land  sale  contract  is  matually  re- 
scinded, the  vendees  may  recover  purchase  price 
instalments  paid  by  them. 

8.  Tbdbtb  «=sTO  — RESTn.TiNo  Tatretr  — Cow- 
TBiBtrriNa  to  PntoBASs  Puck  of  Real  Es- 
tate. 
Persons  contribating  toward  the  purchase 
price  ot  real  estate  held  entitled  to  a  reanhing 
trust  in  property  in  proportion  that  their  coB' 
tribution  bore  to  total  purchase  price. 


4.  Vkndob  and  Pubohabeb  «=»49  — Con- 
mtucTiON  or  Contbact— Attobnet'b  Fkkb. 
Vendees'  agreement  to  pay  expenses  incur* 
red  by  the  vendor  in  dearlng  title  to  property 
refers  only  to  expenses  in  perfecting  title  to  be 
tendered  vendees,  and  does  not  include  attorney's 
fees  incurred  in  an  action  to  quiet  title  by  vendor 
against  vendees. 

Department  2. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  J.  W.  Curtis,  Judge. 

Action  to  quiet  title  by  Joseph  Oaume 
against  WlUiam  P.  Sheets  and  others.  Judg- 
ment for  plaintMF,  and  defendants  appeaL 
Reversed,  with  Instructions. 

Hales  &  Cunningham,  of  Redlands,  for  ap- 
pellants. 
Earl  D.  Finch,  of  Redlands,  for  respondent 

WILBUR,  J.  [1-3]  This  is  an  action  by  a 
vendor  to  quiet  title  against  his  vendees. 
The  defendants,  in  their  answer  and  cross- 
complaint,  set  out  certain  arrangements  and 
contracts  entered  into  by  the  defendant  and 
one  Wells  at  the  time  of  the  execution  of  the 
contract  of  sale  and  as  a  part  of  the  transac- 
tion. Portions  of  the  answer  were  stricken 
out,  and  evidence  in  snmwrt  of  defendants' 
claims  was  objected  to  by  plalntlfl,  and  ob- 
jection sustained.  For  the  purpose  of  this 
decision  we  will  assume  the  facts  to  be  as 
stated  by  the  defendants  in  those  portions  of 
the  answer  stricken  out  Upon  such  assump- 
tion it  appears  that  one  K.  C.  Wells  was  the 
owner  of  the  property  in  question,  and  that 
plaintiff  held  a  mortgage  thereon  which  was 
overdue,  and  upon  which  he  was  threatening 
«  forecIOBUr&  An  agreement  was  entered  in- 
to on  August  7,  1916,  between  plaintifT  and 
defendants  and  Wells,  by  which  the  defend- 
ants conveyed  to  Wells  some  real  property 
owned  by  them,  valued  at  $3,000,  and  In  con- 
sideration thereof,  and  of  the  agreement  of 
plaintiff  to  cancel  the  mortgage  thereon, 
amounting  to  $6,600,  Wells  conveyed  the  prop- 
erty to  the  plaintur.  and  plaintiff  entered  into 
an  agreement  with  defendants  by  wh^ch  plain- 
tiff agreed  to  sell  and  defendants  to  purcliase 
the  land  In  question  for  the  sum  of  $6,600, 
wUch  amount  was  to  be  paid  in  monthly  In- 
stallments  of  $60,  payable  on  the  10th  of 
each  month,  and,  in  addition  thereto,  the  en- 
tire proceeds  of  the  crops  grown  on  the  prop- 
erty in  question,  until  the  amount  of  such 
proceeds,  together  with  the  $60  payable  each 
month,  equaled  the  sum  of  $1,200  per  year, 
and  if  such  proceeds,  together  with  the  pay- 
menta  bo  made,  did  not  equal  aaid  amount, 
to  add  thereto  sufficient  to  make  the  total 
payment  for  the  year  $1,200.  In  addition 
thereto,  the  vendees  agreed  to  take  posses- 
sion of  the  property  and  care  for  it  in  a 
good   and    husbandlike   manner,    keep    the 
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property  In  good  condition  of  repair,  pay  all 
taxes  levied  and  assessed  thereon,  and  to  as- 
sume and  pay  the  taxes  for  1915-1016,  then 
a  lien  on  the  premises.  The  vendees  entered 
into  possession  of  the  property  and  cared 
for  the  same,  but  -whether  they  did  so  In  a 
good  and  hnsbandlike  manner  was  one  of 
the  facts  in  dispute.  Defendants  defaulted 
In  the  payment  due  April  10,  1916.  .  Time 
was  expressly  made  the  essence  of  the  con- 
tract The  agreement  In  that  regard  Is  as 
follows: 

"It  is  understood  and  agreed  that  time  is  the 
essence  of  this  contract,  and  should  the  parties 
of  the  second  part  fail  to  comply  with  the  terms 
hereof,  then,  upon  sixty  days'  notice  in  writing, 
the  party  of  the  first  part  shall  be  released  from 
all  obligations  in-law  and  equity  to  convey  said 
property,  and  the  parties  of  the  second  part  shall 
forfeit  ail  rights  diereto  and  to  all  money  paid 
under  this  contract.  And.  the  parties  of  the  sec- 
ond part  agree  to  reimburse  said  party  of^tbe 
first  part  for  any  and  all  expenditures  of  what- 
soever natnre  which  may  be  incurred  by  said 
first  party  in  clearing  the  tide  to  the  property 
herein  agreed  to  be  conveyed,  and  for  the  pay- 
ment of  all  sums  expended  by  said  first  party 
for  taxes,  assessments,  incumbrances,  adverse 
claims,  insurance,  repair,  cultivation,  irrigation, 
fertilization  and  protection." 

Thereafter,  on  April  28,  1916,  the  vendor 
served  notice  upon  the  vendees,  stating  that 
they  had  defaulted  in  the  payments  to  be 
made  under  the  contract;   that — 

"by  reason  of  said  default  the  said  Joseph 
Gaume  has  elected  and  does  hereby  elect  to  de- 
clare said  agreement  null  and  void  and  all  right 
which  you  have  acquired  thereunder  forfeited. 
You  are  notified  that  unless  you  surrender  pos- 
session of  said  premises  to  said  Joseph  Gaume 
or  his  attorney  on  or  before  sixty  days  from 
the  date  hereof;  that  he  will  commence  an  action 
against  yon  to  quiet  tide  to  said  above  described 
premises,  and  will  ask  for  a  decree  against  you 
requiring  you  to  pay  all  delinquent  taxes  and 
assessments,  together  with  reasonable  attorney's 
fees  to  be  determined  by  the  court  for  the  quiet- 
ing of  the  title  to  said  premises." 

Upon  the  receipt  of  said  notice  the  ven- 
dees surrendered  the  possession  of  said  prop- 
erty to  the  vendor.  Defendants  allege  In 
their  answer  and  cross-complaint  "that  be- 
cause of  the  acts  of  the  plaintiff,  as  above 
spedfled,  the  defendants  elected  to  treat 
the  contract  set  ont  in  paragraph  I  of  plain- 
tifTs  complaint  as  rescinded  by  the  plain- 
tiff," and  seek  by  such  answer  and  cross- 
complaint  to  recover  the  sum  of  $850  which 
they  had  paid  in  monthly  installments  on 
account  of  the  purchase  price,  and  have  It 
declared  that  the  conduct  of  the  plaintiff 
amounted  to  a  rescission  of  the  contract, 
and  pray  for  a  judgment  that  they  own 
fifteen  forty-thirds  of  the  property,  upon  the 
theory  that  on  the  T»nceIlation  of  the  con- 
tract of  sale  between  the  vendor  and  ven- 
dees by  mutual  consent  the  vendees  are  en- 


titled to  recover  tbe  moneys  paid  and  in  ad- 
dition thereto  be  relegated  to  the  positiMi 
they  occupied  at  the  time  the  contract  be- 
tween the  vendor  and  vendees  was  entered 
into,  namely,  that,  having  paid  Wells  fifteen 
forty-thirds  of  tbe  purchase  price  of  the 
land,  they  are  therefore  the  beneficiaries  of 
a  resulting  trust  in  the  property  pro  tanto. 
The  vendees  seek  to  excuse  tbe  nonpayment 
of  the  $60  Installment  due  April  10th  by 
claiming  that  they  were  prevented  from 
making  such  payment  by  reason  of  the  fact 
that  the  vendor  served  a  notice  upon  a 
packing  house  to  which  the  vendees  had  de- 
livered a  part  of  the  crop,  directing  the 
owner  of  such  packing  house  not  to  pay  to 
the  vendees  jjie  proceeds,  amounting  to  $52, 
derived  from  the  sale  of  oranges  raised  upon 
the  place,  but  to  pay  the  same  to  the  ven- 
dor. This  claim,  however,  is  not  sustainable, 
tor  the  reason  that  the  vendor  was  entitled 
to  tbe  amount  as  a  part  of  the  proceeds  of 
the  crop  in  any  event,  and  for  the  further 
reason  that  the  state  and  county  taxes  for 
1915-1916  were  then  due,  and  by  the  terms 
of  the  contract  were  payable  by  the  vendee, 
and  the  further  fact  that  the  vendee  had  as- 
signed the  claim  due  from  the  packing  houae 
to  Wells  in  payment  of  a  note  executed  by 
the  vendees  to  Wells  at  the  time  of  tbe  orig- 
inal transaction  for  the  repayment  to  Wells 
of  the  state  and  county  taxes  of  1914-1915 
then  paid  by  Wells.  In  other  words,  on  April 
10,  1916,  tiiere  was  due  from  tbe  vendees 
not  only  the  $60  installment,  but  also  tUe 
taxes  for  1915-1916,  and  such  portion  of  the 
proceeds  derived  from  tbe  sale  of  oranges 
grown  upon  tbe  place  as  were  then  available. 
Consequently  any  interference  by  the  ven- 
dor with  the  collection  of  tbe  $52  cannot  be 
considered  as  excusing  the  default  of  the 
vendees  In  making  the  payment  referred  to. 
Under  the  ordinary  provision  that  time  was 
of  the  essence  of  the  contract,  the  effect  of 
this  failure  of  the  vendees  to  make  tbe  pay- 
ments due  was,  at  the  option  of  the  vendor, 
to  terminate  the  rights  of  the  vendees.  The 
contract,  however,  contained  the  unusual 
proviso  for  a  60  days'  notice  in  writing; 
that  after  such  60  days  ^e  parties  of  the 
first  part  shall  be  released  from  all  obliga- 
tion in  law  and  equity  to  convey  said  prop- 
erty. The  evident  purpose  of  such  provision 
of  the  contract  was  to  give  60  days'  grace, 
after  notice  to  the  vendees,  In  which  to  com- 
ply with  the  contract.  The  notice  g;lven, 
however,  declares  that  "the  vendor  has  elect- 
ed and  does  hereby  ^ect  to  declare  said  con-, 
tract  null  and  void  and  all  rights  which  yon 
liave  acquired  thereunder  forfeited."  This 
construction  of  the  notice  as  declaring  an 
Immediate  forfeiture  is  In  accord  with  the 
allegations  of  plaintiff's  complaint  as  to  the 
nature  and  effect  of  such  notice,  as  follows, 
towtt: 
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"That  on  or  aboat  the  28th  day  of  April,  1916, 
plaintiff  serred  upon  the  defendants  a  notice 
in  writing  that  he  had  declared  the  aaid  con- 
tract null  and  void,  and  would  recognize  no 
farther  interest  of  the  defendants,  or  any  of 
them,  in  the  premises  hereinbefore  described." 

The  notice  also  demands  that  the  vendees 
surrender  possession  "on  or  before  sixty 
days  from  the  date  hereof,"  in  default  of 
which  "an  action  will  be  commenced  to  quiet 
title."  There  Is  no  suggestion  in  the  notice 
that  the  vendees,  by  paying  the  installments 
of  the  purchase  price  then  due  within  a  pe- 
riod of  60  days,  could  retain  their  rights  In 
the  property  and  In  the  contract  This  notifi- 
cation that  the  contract  was  already  null 
and  void,  and  that  the  possession  should  be 
snrrendered*  within  60  days,  was  In  effect  a 
repudiation  of  the  contract  by  the  vendor, 
and  Justified  a  rescission  by  the  vendees. 
They  alleged,  in  tbelr  pleadings,  that  they 
elected  to  treat  the  contract  as  rescinded  by 
the  plaintiffs,  and  that  they  surrendered 
possession  of  the  property  to  the  vendor, 
and  that  the  vendor  immediately  took  iKwses- 
sion  thereof.  It  Is  true  that,  subsequent 
to  the  taking  of  possession  by  the  vendor, 
one  of  the  vendees,  according  to  the  testi- 
mony of  the  vendor,  stated  that  they  were 
Tinable  to  make  further  payment  thereon. 
The  case  then  comes  within  the  principle 
stated  in  Olock  v.  Howard,  123  Cal.  1,  13, 
66  Pac.  713,  717  (4S  L.  R.  A.  199,  08  Am.  St 
Rep.  17),  where  it  is  said: 

"It  has  been  said  that  after  the  vendee's 
breach  the  vendor  may  agree  to  a  mutual  aban- 
donment and  rescission,  in  which  last  instance, 
and  in  which  alone,  the  vendee  in  default  would 
be  entitled  to  a  repayment  of  his  money." 

See,  also,  Phelps  v.  Vrown,  95  CaL  574, 
80  Pac.  774;  Easton  v.  Cressey,  100  Cal.  76, 
84  Pac.  622;    Lemle  v.  Barry,  183  Pac.  14a 

The  taking  of  the  possession  of  the  prop- 
erty by  the  vendor,  on  his  demand,  was  par- 
ticularly significant  under  the  circumstances 
as  indicating  a  mutual  abandonment  of  the 
contract.  In  Bray  v.  L«wery,  163  Oal.  256, 
124  Pac.  1004,  a  vendor  of  personal  property 
under  a  conditional  contract  of  sale  wrong- 
fully retook  possession  of  the  property  be- 
fore the  vendee  was  In  default,  and  it  was 
held  that  the  vendee,  without  any  formal 


rescission  of  the  contract,  could  treat  the 
contract  as  abandoned  and  annulled  by  the 
vendor,  and  maintain  an  action  against  him 
for  money  had  and  received,  and  recover  the 
portion  of  the  purchase  price  theretofore 
paid.  The  contract  in  this  case  having  been 
mutually  rescinded  or  abandoned,  the  ven- 
dees were  entitled  to  a  return  of  the  money 
paid  by  them  and  such  rights  as  grow  out 
of  the  fact  that  the  contract  has  been  re- 
scinded. In  that  event  the  vendees,  having, 
according  to  their  allegations,  paid  $3,000  to 
Wells  on  account  of  the  purchase  price  there- 
of, are  entitled  to.  have  a  resulting  trust  de- 
clared in  said  property  for  the  proportion 
thereof  which  the  amount  paid  by  them  to 
Wells  bears  to  the  amotmt  of  the  purchase 
price  paid  by  plaintiff  to  Wells,  if  the  court 
should  find  upon  a  new  trial  any  amount 
was  so  paid. 

The  order  striking  out  those  portions  of 
the  defendants'  answer  alleging  the  terms  of 
the  agreement  whereby  defendants  trans- 
ferred property  worth  $3,000  in  connection 
with  the  transfer  of  the  property  from  Wells 
to  plaintiff  was  erroneous.  Leave  should  be 
given  to  the  defendants  to  amend  their  an- 
swer and  cross-complaint,  if  they  so  desire. 

[4]  In  view  of  the  necessity  of  a  new  trial 
in  this  action,  it  is  necessary  to  pass  upon  an- 
other point  raised  by  appellants  with  ref- 
erence to  the  payment  of  attorney's  fees,  as 
this  question  wlU  arise  upon  a  subsequent 
trial  in  the  event  that,  the  plaintiff  is  again 
successfnL  The  trial  court  allowed  attoi^ 
ney's  fees  to  the  vendor  for  the  prosecution 
of  this  action  to  quiet  title  against  the  ven- 
dees, under  the  above-quoted  provision  of 
the  contract  requiring  the  payment  by  the 
vendees  of  "all  expenditures  of  whatsoever 
nature  which  may  be  Incurred  by  the  first 
party  In  clearing  the  title  to  the  property 
herein  agreed  to  be  conveyed."  In  that  re- 
gard It  may  be  said  that,  in  our  opinion, 
such  provision  of  the  contract  did  not  con- 
template the  payment  of  attorney's  fees  In 
this  action,  but  the  expenditures  of  perfect- 
ing the  tllie  to  be  tendered  to  the  vendees 
upon  the  fulfillment  of  their  contract 

The  Judgment  is  reversed,  and  the'  trial 
court  instructed  to  grant  defendants  leave 
to  amend  their  pleadings,  if  they  so  desire. 

We  concur:    LBNNON,  J.;    MELVIN.  J. 
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BANE  OF  LOS  BANOS  et  al.  t.  INDUSTBI- 

Ali  ACCIDENT  COMMISSION  OF  CAI/- 

IFOBNIA,     (Sac.   2826.) 

(Supreme  (>>urt  of  California.    Aug.  26,  1919.) 

1.  Mastbb  and  Servant  «=>383— Woekmen's 
Compensation  Act— Seut-Insdbancb— De- 
posit or  Secubities  —  DiBOBETion  or  Cou- 

MIBSrON. 

Under  Workmen's  Compensation  Act,  8  29, 
requiring  an  employer  to  secure  payment  of 
compensation  in  one  of  specified  ways,  discre- 
tion of  commission,  when  giving  consent  to  self- 
insure,  to  require  deposit  of  bond  or  securities, 
is  not  limited  to  a  case  where  there  is  reasona- 
tle  doubt  at  the  time  of  the  employer's  ability; 
a  purpose  of  the  act  being  to  secure  prompt 
payment,  and  such  ability  being  subject  to 
change. 

2.  Masteb  and  Sebvant  ^zsiSSS-rWoBKUSir's 
Compensation  Act — Sblf-Insxtbance — De- 
posit or  Secubities— DIBOBETION  of  Com- 
mission. 

For  Industrial  Accident  Commission,  on 
granting  employer  certificate  of  consent  to  self- 
insure,  under  Workmen's  Compensation  Act,  § 
29,  to  require  it  to  deposit  $20,000  in  bonds  AeTd, 
in  view  of  magnitude  of  its  business  and  prob- 
ability of  frequent  injuriea  to  its  employes,  not 
an  abuse  of  discretioa. 

In  Bank. 

Application  by  the  Bank  of  Los  Banos  and 
others  for  certiorari  to  review  action  of  the 
Industrial  Accident  *  CommiBslon  of  Cali- 
fornia.   Orders  to  show  cause  discharged. 

Edward  F.  Treadwell,  of  San  Francisco, 
for  petitioners. 

Christopher  M.  Bradley  and  A.  B.  Graup- 
ner,  both  of  San  Francisco  (W.  H.  Plllsbury, 
of  San  Frandsco,  of  connsel),  for  respond- 
ent 


MELVIN,  J.  Application  was  made  for 
ceirtiorari  to  review  the  action  of  the  Indus- 
trial Accident  Commission  in  requiring  of 
Miller  &  Lux,  Incorporated  (a  corporation), 
the  filing  of  a  bond  In  the  sum  of  $20,000, 
or  the  depositing  of  securities  of  that  value, 
as  a  prerequisite  to  the  carrying  of  its  own 
compensation  insurance  by  the  corporation. 
The  other  petitioners  are  corporations,  and 
are  companies  subsidiary  to  Miller  &  Lux, 
Incorporated.  Upon  filing  of  the  petition  an 
order  to  show  cause  was  made. 

All  of  the  petitioners  asked  permission  to 
demonstrate  their  ability  to  self-insure. 
Their  applications  were  heard,  and  the  coun- 
sel for  the  Industrial  Accident  Commission 
wrote  to  counsel  for  petitioners  a  letter  con- 
taining, among  other  things,  the  following 
language: 

"The  commission  notes  that  Miller  &  Lux, 
Incorporated,  has  listed  among  its  assets  'Unit- 


ad  States  liberty  Bonds'  (first  and  sectmd  ia- 
■ues),  $28,000.  If  yon  wiU  deposit  $20,000  of 
the  'Liberty  B<»xd«'  listed  by  yo^  in  the  manner 
and  form  prescrUied  by  the  commission,  certifi- 
cate of  consent  to  self-insure  will  be  issued  to 
Miller  ft  Lux,  Incorporated,  and  that  company 
will  be  acceptable  to  the  Industrial  Accidoit 
Commission  as  the  surety  for  die  San  Joaquin 
&  Kings  Biver  Canal  &  Irrigation  Company, 
West  San  Joaquin  Valley  Water  Company, 
Bank  of  Gustine,  and  Bank  of  Loe  Banos." 

The  showing  made  by  Miller  &  Lux,  Incor- 
porated, before  the  Industrial  Accident  CSom- 
mlssion,  indicates  that  it  has  many  millions 
of  dollars  surplus  and  that  It  Is  amply  able 
to  self-insure.  The  petitioners  contend  that 
solvent  employers,  having  assets  commensu- 
rate with  the  hazard,  should  be  permitted 
to  self-insure  without  the  deposit  of  security 
or  the  giving  of 'a  surety  tXHid,  and  that  the 
exacting  of  such  security  or  bond  as  prerequi- 
site to  permission  for  petitioners  to  self-In- 
sure amounts  to  an  abuse  of  discretion  on 
the  part  of  respondent 

Petitioners  first  atta<^  the  action  of  re- 
spondent on  the  ground  that  it  Is  based  nvoa 
an  arbitrary  rule  applied  to  all  corporaticms 
or  others  seeking  self -insurance,  and  not  upon 
any  real  Investigation  of  the  merits  of  these 
particular  requests.  The  letter  of  the  coun- 
sel for  the  Industrial  Accident  Commission 
Indicates,  however,  that  there  was  some  con- 
sideration of  the  facts,  both'  of  solvency  and 
of  corporate  association,  because.  Instead  of 
donanding  a  bond  or  a  deposit  from  etudi 
petitioning  corporation,  the  commission  was 
willing  to  allow  Miller  &  Lux,  Incorporated, 
to  carry  the  insurance  for  Itself  and  its  sub- 
sidiary corporations. 

[1]  We  must  decide,  therefore,  whether  or 
not  any  bond  or  deposit  may  be  required, 
a^d  If  that  question  be  answered  in  me  af- 
firmative, whether  or  not  the  amount  ($20,- 
000)  is  reasonable,  under  all  the  circumstan- 
ces. 

By  the  Workmen's  Compensation  Act  of 
1917  (Stats.  1917,  p.  831),  It  Is  provided 
(page  857)  that— 

"Every  employer  as  defined  in  section  seven 
hereof,  except  the  state  and  all  political  subdi- 
visions or  institutions  thereof,  shall  secure  the 
payment  of  compensation  in  one  or  more  of  the 
following  ways: 

"1.  By  insuring  and  keeping  insured  against 
liability  to  pay  comp«isatlon  in  one  or  more  in- 
surance carriers  duly  authorized  to  write  com- 
pensation insurance  in  this  state. 

"2.  By  securing  from  the  commission  a  certifi- 
cate of  consent  to  self-insure,  which  may  be 
given  upon  his  furnishing  proof  satisfactory  to 
the  commission  of  ability  to  carry  his  own  in- 
surance and  pay  any  compensation  that  may 
become  due  to  his  employes.  The  commission 
may,  in  its  discretion,  require  such  employer 
to  deposit  with  the  state  treasurer  a  bond  or  se- 
curities approved  by  the  commission,  in  an 
amount  to  be  determined  by  the   commission. 


4=>For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Index** 
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Sndi  certificate  may  be  revoked  at  any  time 
for  good  cause  ahown." 

Petitioners  insist  tbat  the  conuniBsion  may 
require  the  bond  or  securities  spedifled  in 
the  statute  when  there  is  any  reasiHiable 
doubt  of  the  employer's  ability  to  carry  his 
own  insurance,  but  that  where  no  such  doubt 
exists  the  commission  must  grant  the  certifi- 
cate of  consent  without  the  giving  by  the  ap- 
plicant of  any  security.  There  might  be 
some  force  in  this  position  if  solvency  of 
the  petitioning  employer  were  the  only  mat- 
ter involved,  but  the  highest  purpose  of  the 
workmen's  compensation  statutes  is  not 
merely  to  obtain  paymoat  of  just  claims,  but 
to  have  sadi  demands  promptly  adjudicated 
and  paid  in  such  way  as  to  be  available  to 
the  Injured  employes  whm  most  needed. 
Any  corporation,  no  matter  how  rich,  may  be 
subject  to  lawsuits,  and  it  is  easily  conceiv- 
able that  all  the  funds  of  a  given  conraration 
might  be  held  by  injunction,  or  other  order 
of  court,  In  such  manner  as  not  to  be  im- 
mediately available  for  settlement  of  awards 
oC  compensation  foimd  by  the  Industrial 
Accident  Commission.  It  is  therefore  highly 
desirable  that  a  proper  fund  or  bond  be  pro- 
vided and  that  such  security  be  under  the 
control  of  the  Industrial  Accident  Commis- 
sion. The  requirement  of  security  is-  also 
justified  by  the  fact  that  payments  of  com- 
pensation sometimes  extend  over  long  periods 
of  time.  A  corporation  solvent  at  the  time 
it  may  secure  i)ermlsBlon  to  carry  its  own 
compensation  insurance  may  have  many 
changes  in  Its  financial  status  during  the 
years  of  its  obligation  to  pay  persons  who 
may  be  Injured  while  in  its  service.  The 
fund,  or  bond,  authorized  by  the  statute  not 
only  keeps  safe  the  installments  of  indem- 
'  nity  due  from  time  to  time  to  the  Injured 
employes,  but  it  makes  unnecessary  the 
otherwise  constant  watchfulness  of  the  In- 
dustrial Accident  Commission  over  the  pos- 
sibly diminishing  resources  of  the  self-in- 
surer. 

Upon  this  phase  of  the  discussion  we  are 
constrained  to  quote  some  of  the  language  of 
Mr.  Justice  Pitney,  who  delivered  the  opinion 
of  the  Supreme  Court  of  the  United  States 
in  the  case  of  New  Xork  Central  R.  R.  Co. 
V.  White,  243  TJ.  S.  188,  37  Sup.  Ct.  247,  61 
L.  Ed.  667,  L.  H.  A.  1917D,  1,  Ann.  Cas. 
1917D,  629.  To  be  sure,  the  exact  question 
here  under  discussion  was  not  there  involved. 
Nevertheless,  the  observations  of  the  learned 
justice,  made  while  expressing  the  court's 
opinion,  are  quite  pertinoit.  At  page  208 
of  the  report  in  243  U.  S.,  at  page  255  of 
87  Sup.  Ct  (61  L.  Ed.  687,  L.  R.  A.  1917D, 
1,  Ann.  Cas.  1917D,  629),  we  find  the  follow- 
ing language: 

"We  conclude  that  the  prescribed  scheme  of 
compulsory  compensation  is  not  repugnant  to  the 
provisions  of  the  Fourteenth  Amendment,  and 


are  brought  to  consider,  next,  the  manner  in 
which  the  employer  is  required  to  secure  pay- 
ment  of  the  compensation.  By  section  60,  this 
may  be  done  in  one  of  three  ways:  (a)  State 
insurance;  (b)  insurance  with  an  authorized 
insurance  corporation  or  association ;  or  (c)  by 
a  deposit  of  securities.  The  record  shows  that 
the  predecessor  of  plaintiff  in  error  chose  the 
third  method,  and,  with  the  Bauction  of  the 
commission,  deposited  securities  to  the  amotvnt 
of  $300,000,  under  section  50,  and  $30,000  in 
cash  as  a  deposit  to  secure  prompt  and  con- 
venient payment,  under  section  25,  with  an 
agreement  to  make  a  further  deposit  if  required. 
This  was  accompanied  with  a  reservation  of  all 
contentions  as  to  the  invalidity  of  the  act,  and 
had  not  the  effect  of  preventing  plaintiff  in  er- 
ror from  raising  the  questions  we  have  discussed. 
"The  system  of  compulsory  compensation  hav- 
ing been  found  to  be  within  the  power  of  the 
state,  it  is  within  the  limits  of  permissible  reg- 
ulation, in  aid  of  the  system,  to  require  the 
employer  to  furnish  satisfactory  proof  of  hia 
financial  ability  to  pay  the  compensation,  and 
to  deposit  a  reasonable  amount  of  securities  for 
that  imrpose.  The  third  clause  of  section  50 
has  not  been,  and  presumably  will  not  be,  con- 
strued so  as  to  give  an  unbridled  discretion  to 
the  oommlsaion ;  nor  is  it  to  be  presamed  that 
solvent  employers  will  be  prevented  from  becom- 
ing aelf-insurers  on  reasonable  terms.  No  ques- 
tion is  made  bat  that  the  terms  imposed  upon 
this  railroad  company  were  reasonable  in  view 
of  the  magnitude  of  its  operations,  the  number 
of  its  employes,  and  the  amount  of  its  pay  roll 
(about  $50,000,000  annually);  hence  no  criti- 
cism of  the  practical  effect  of  the  third  clause  is 
suggested." 

Section  60  of  the  New  Tork  act  of  1914 
(chapter  41,  Laws  of  1914)  Is  substantially 
the  same  as  our  own  statute  with  reference 
to  self-insurance. 

[2]  Undoubtedly,  following  the  suggestion 
set  forth  above,  this  court  would  not  so 
construe  the  statute  as  to  give  "unbridled 
discretion  to  the  *  commission."  We  cannot 
say,  however,  from  the  record  before  us,  that 
the  Industrial  Accident  Commission  abused 
its  discretion  when  acting  upon  the  appli- 
cations of  these  petitioners.  This  record  dis- 
closes the  fact  that  petitioners  are  engaged 
in  very  extensive  business  operations  of 
many  sorts.  These  activities  are  only  made 
possible  by  the  employment  of  many  persons. 
It  is  not  improbable  that  casualties  may  oc- 
cnr  within  the  near  future  and  we  cannot 
justly  say  that  the  security  demanded  is  dis- 
proportionate to  the  reasonable  probability 
that  such  unfortunate  happenings  may  be 
lAore  than  a  few.  Payments  of  compensa- 
tion usually  extend  over  a  considerable  pe- 
riod of  time,  being  frequently  made  weekly 
for  240  weeks.  The  iiability  of  the  employ- 
er la  therefore  cumulative,  and  may  increase 
from  year  to  year.  As  counsel  for  respond- 
ent well  say: 

"If  an  employer  had  one  maximum  liability  a 
year  for  five  years,  he  would,  during  the  fifth 
year,  be  paying  upon  all  five  injuries,  and  his 
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total  liability  to  an  claimants  during  that  year 
would  be  in  the  neighborhood  of  $20,000,  with- 
out allowance  for  any  farther  injuries  occur- 
ring in  that  year." 

In  view  of  the  magnitude  of  the  busineaa 
Of  petitioners,  and  the  probability  of  fre- 
qaent  injuries  to  their  employes,  W9  cannot 
say  that  this  record  reveals  an  abuse  of  dis- 
cretion on'  the  part  of  the  Industrial  Acci- 
dent Ck>mmis8lon. 

The  order  to  show  cause  Is  dlsdiarged. 

We  concur:  ANGEL,i:X)TTI,  0.  J. ;  SHAW, 
J. ;  LA WLOB,  J. ;  OLNEX,  J. ;  WILBUR,  J. ; 
LENNON.  J. 


UNITED  STATES  FIDELITT  A  GUAR- 
ANTT  CO.  V.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA  et  al.  (S. 
F.  9017,) 

(Supreme  Court  of  California.    Aug.  26,  1919.) 

1.  Mastkb  aitd  SebVaht  «=»405(4)  —  Wobk- 
ubn's  Covfkksation  Act  —  Decision  bt 
ComassiON — Opinion  Evidrncb. 

The  Industrial  Accident  Commission  is  not 
bound  to  decide  in  accordance  with  opinion  evi- 
dence as  to  the  speed  at  which  an  emidoyi  was 
driving  an  auto  by  the  overturning  of  which  he 
was  killed ;  bat  it  is  its  duty  to  pass  on  the  evi- 
doice,  and  decide  the  fact. 

2.  Mabteb  and  Sebvant  4=3405(4)— Work- 
kkn's  coupxnsation  act— awabd  bt  colt- 

1II8BION  —  RJDVMW  —  STJITICIENCT    Or    EVI- 
DENCE. 

Circumstantial  evidence'  that  an  employ^ 
when  killed  by  overturning  of  auto  was  exceed- 
ing the  speed  limit  held  iniufScient,  particular- 
ly in  view  of  the  presumption  against  commis- 
sion of  crime,  to  justify  annulling  of  award  of 
Industrial  Accident  Board  as  unsupported  by 
evidence. 

In  Bank. 

Proceeding  under  the  Workmen's  Com- 
pensation Act  for  death  of  Joe  Marrazzo, 
employ^  of  Blsceglia  Bros.  Canning  Company. 
Award  was  made  to  heirs  by  the  Industrial 
Accident  Board,  and  the  United  States  Fidel- 
ity &  Guaranty  Company,  insurer,  petitions 
for  review.    Award  affirmed. 

Thomas,  Beedy  &  Lanagan,  of  San  Fran- 
cisco, for  petitioner. 

Christopher  M.  Bradley,  of  San  Ftandsco, 
for  respondent 

WILBUR,  J.  [1,  21  Respondent  commis- 
sion made  an  award  in  favor  of  the  heirs  of 
Joe  Marazzo,  an  eraployfe  of  Bisceglla  Bros. 
Canning  Company.  Marazzo  was  killed  while 
driving  an  automobile  on  his  return  from 
San  Felipe  Rancbo  to  San  Jose.  The  only 
point  made  by  the  petitioner  is  based  upon 
the  claim  that  at  the  time  of  the  accident  the 


deceased  was  driving  more  fluin  80  mtles  an 
hour,  in  violation  of  the  motor  vdilcle  act, 
and  that,  therefore,  he  was  not  engaged  in 
the  course  of  his  employment.  The  commis- 
sion found  that  the  deceased  was  engaged  in 
the  course  of  his  employment  at  the  time  of 
his  death,  and  If  we  assume,  as  contended  l>y 
the  petitioner,  that  the  fact  that  the  deceased 
was  violating  the  motor  vehicle  act  by  exceed- 
ing the  speed  limit  took  him  out  of  the  course 
of  his  employment,  then  the  finding  is,  in  ef- 
fect, a  finding  that  the  deceased  was  not  ex- 
ceeding the  speed  limit  The  petitioner  ap- 
plied for  a  rehearing  before  the  c<Miunl8sion. 
averring  "that  all  the  evidence  supports  but 
one  inevitable  finding,  that  said  automobile 
was  being  operated  at  a  rate  of  speed  in  ex- 
cess of  SO  miles  per  hour ;  •  •  •  that  the 
death  of  the  deceased  was  caused  by  an  ac- 
cident which  was  due  to  driving  said  auto- 
mobile at  a  speed  in  excess  of  30  miles  per 
hour."  In  the  order  denying  the  r^caring  the 
commission  found  "that  the  allegation  that  the 
said  injury  was  caused  by  driving  In  excess  of 
30  miles  per  hour,  in  violation  of  the  statute 
and  orders  of  the  employer  was  not  substan- 
tiated by  the  evidence."  The  commission 
having  found,  in  effect,  that  the  deceased  was 
not  violating  the  law  with  reference  to  speed, 
the  question  for  our  consideration  is  whether 
there  was  substantial  evidence  to  support  the 
finding.  It  Is  true  that  there  was  evidence 
offered  tending  to  show  that  the  speed  ex- 
ceeded 30  miles  an  hour.  This  evidence  was 
wholly  circumstantial,  and  consisted  in  show- 
ing the  power  and  the  condition  of  the  cap- 
sized automobile,  and  of  marks  upon  the 
highway,  showing  that  the  automobile  had 
swerved  from  the  paved  portion  thereof,  first 
to  the  right  and  then  to  the  left,  and  had 
skidded  about  90  feet  before  overturning. 
Witnesses  testified  that  the  automobile — a 
heavy  two-ton  Hudson  Supei^six — ^In  their 
(q[>inton  must  have  been  going  at  a  rate  of 
speed  in  excess  of  30  miles  an  hour.  It  was 
conceded  by  these  witnesses,  however,  that 
such  marks  as  were  found  upon  the  highway 
might  have  been  made  by  such  an  automobile 
going  30  miles  an  hour  or  less.  The  commis- 
sion was  not  bound  to  decide  in  accordance 
with  the  opinion  evidence.  It  was  its  duty  to 
pass  upon  the  evidence  and  decide  the  fact 
and  we  cannot  say  that  the  (drcumstnntial 
evidence  of  excessive  speed  is  sufllclently 
compelling  to  justify  us  in  annulling  the 
award  as  unsupported  by  the  evidence,  par- 
ticularly in  view  of  the  presumption  of  law 
that  the  deceased  was  not  committing  a 
crime,  viz.  violating  the  motor  vehicle  act. 
The  award  Is  affirmed. 

We  concur:    ANGELLOTTI,  a  J.;    LBN- 
NON,  J.;   MELVIN,  J.;   LAW1X)R,  J. 

SHAW,  J.  (concurring).    I  concur  in  the 
judgment   but   for   reasons   different   from 
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those  stated  hy  Mr.  Justice  WII/BtnR.  In 
my  opinion  the  evidence  showed  conclnalvely 
that  the  automobile  was  going  at  a  rate  ex- 
ceeding the  lawful  limit  of  30  miles  an  hour 
at  the  time  It  overturned.  The  marks  upon 
the  highway  were 'of  a  character  that  could 
not  have  been  made  unless  the  speed  was  in 
excess  of  that  limit  There  Is  no  direct  evi- 
dence, however,  tending  to  prove  that  Ma- 
razzo  was  knowingly  driving  In  excess  of  the 
speed  limit.  The  accident  occurred  about  11 
o'clock  at  night.  He  may  not  have  been  able 
to  see  the  speed  gauge  of  the  automobile,  as- 
suming that  there  was  one,  owing  to  the  dark- 
ness. The  difference  between  a  speed  In 
excess  of  30  miles  an  hour  and  a  speed  under 
that  rate,  especially  at  night,  Is  often  imper- 
ceptible to  those  In  the  vehicle.  The  fact 
that  the  accident  which  caused  the  injury 
was  the  result  of  willful  negligence  of  the 
Injured  employ©  Is  not  a  defense  to  an  appli- 
cation for  an  award  under  the  Workmen's 
Compensation  Act  of  1917  (St.  1917,  p.  '831) 
whm  the  injury  causes  his  death.  The  act 
does  not  provide  that  the  employer  shall  not 
be  liable  where  the  act  of  the  empIoy6  which 
causes  death  is  a  violation  of  law.  The 
theory  that  such  fact  is  a  defense  can  only 
be  sustained  upon  the  general  principle  that 
no  one  can  be  allowed  to  receive  the  benefit 
of  the  workmen's  compensation  law  for  an 
Injury  resulting  from  a  violation  of  some  oth- 
er law  by  the  injured  party.  I  do  not  say  that 
such  principle  should  be  laid  down  as  a  mat- 
ter of  public  policy  in  such  cases  as  the  one 
at  bar.  The  act  does  not  so  declare,  and  it 
would  seem  to  be  a  matter  of  policy  properly 
within  the  control  of  the  Ijeglslature.  But  If 
such  principle  should  prevail,  I  think  that, 
as  applied  to  this  law.  It  should  be  limited 
to  cases  where  the  act  of  the  employ©  was 
either  morally  vicious  in  Itself,  as  well  as  a 
violation  of  express  law,  or  a  conscious  viola- 
tion of  a  law  that  Is  merely  prohibitory  in 
character.  Nothing  of  the  kind  appears,  and 
therefore  the  evidence  sustains  the  award. 

I  concur:    OLNET,  J. 


BERGER  V.  BRIGHT  et  aL    (L.  A.  6248.) 
(Supreme  Court  of  California.    Aug.  26,  1919.) 

1.  Tbial   «=j305(1)— FmniNQB— SovncMHCT. 

A  finding  that  defendants  executed  and 
agreed  to  all  terms  of  a  written  contract  held  a 
sufficient  finding  on  defendant's  allegations  that 
contract  did  not  express  real  intent  of  parties. 

2.  Affkal  and  EUotoB  4=»1011(1)— B'iNDiNas 

— CONOLUSIVKKKSS. 

A  finding  baaed  upon  a  substantial  conflict 
in  the  evidenoe  will  not  be  disturbed  upon  ap- 
peaL 


Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   B.  P.  {(hortaU,  Judge. 

Action  by  W.   E.   Berger  against  M.  B. 

Bright,  J.  Brombacher,  and  H.  F.  Wagner. 

Judgment  for  plaintiff,  and  defendants  ap- 
peal.    AflSrmed. 

Frank  C.  Hill,  George  S.  Hupp,  and  G.  B. 
Delavan,  Jr.,  all  of  Los  Angeles,  for  appel- 
lants. 

Seaver  &  Seaver,  Frank  B.  Seaver,  Byron 
D.  Seaver,  and  Harold  E.  Thomas,  all  cf 
Los  Angeles,  for  respondent. 

LENNON,  J.  Defendants  appeal  from  a 
Judgment  for  plaintiff  in  an  action  to  recov- 
er the  sum  of  $750  alleged  to  have  been  re- 
ceived by  defendants  for  the  plaintiff's  use. 

GUbreth  &  Co.,  entered  Into  a  contract 
with  the  Los  Angeles  school  district  where- 
by the  company  agreed  to  erect  a  school 
building  to  be  known  as  the  "Amelia  Street 
School.",  In  consideration  of  defendants' 
promise  to  become  sureties  on  Its  bond,  the 
company  assigned  to  defendant's,  as  trus- 
tees, the  right  to  receive  all  moneys  due  from 
the  school  district  and  to  disburse  all  moneys 
owing  laborers  and  materialmen.  The  com- 
pany at  the  time  owed  plaintiff  the  sum  of 
$1,000.  Plaintiff's  attorney  having  threat-, 
ened  to  put  the  company  Into  bankruptcy, 
d^endanta,  after  figuring  that  there  would 
be  a  profit  of  at  least  $2,000  on  the  erection 
of  the  school  building,  promised  to  pay 
plaintiff  out  of  the  payments  received  from 
the  school  district.  After  some  preliminary 
discussion,  defendants  signed  an  agreement 
by  which  they  promised  to  pay  to  plaintiff 
the  sum  of  $260  on  the  date  of  the  agree- 
ment, and,  in  addition,  "such  sum  of  money 
as  shall  amount  to  8  per  cent  of  all  future 
payments  made  by  the  owner  of  said  Amelia 
Street  School  for  the  construction  thereof, 
until  said  Indebtedness  is  satisfied  in  full." 
Although  about  $10,000  was  received  under 
the  contract  for  the  construction  of  the 
school  building,  defendants  have  made  no 
payment  to  plaintiff,  other  titan  the  initial 
payment  of  $260.  The  work,  on  its  com- 
pletion, showing  a  deficit  of  $4,000,  defend- 
ants refused  to  make  any  further  payment  to 
plaintiff,  who  thereupon  brought  this  acti<Mi. 

In  their  answer,  and  In  a  cross-complaint 
praying  a  reformation  of  the  written  agree- 
ment, defendants  admitted  the  signing  and 
execution  of  the  agreement  but  alleged  that 
it  did  not  express  the  real  intent  of  the  par- 
ties, which  was  that  plaintiff  should  be  paid 
only  out  of  the  profits,  if  any,  realized  on 
the  work. 

[1]  One  of  the  main  contentions  of  de- 
fendants on  this  api>eal  is  that  the  trial 
.court  failed  to  find  upon  the  issues  present- 
ed by  this  allegation  in  the  answer  and  cross- 
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complaint.  The"  court,  however,,  found  that 
defendants  signed  and  executed  and  agreed 
to  all  of  the  terms  and  provisions  of  the 
written  agreement  Tbts  was  a  Euffldent 
finding  adverse  to  the  defendants  on  the  is- 
sues tendered  in  the  answer  and  cross-com- 
plaint. 

[2]  Defendants  also  present  an  analysis 
of  the  evidence  ottered  In  support  of  their 
defense  and  prayer  for  reformation,  which 
was  intended  to  and  does  in  a  measure  tend 
to  show  that  defendants  did  not  agree  to 
the  terms  and  provisions  of  the  written 
agreement  The  transcript,  however,  re- 
veals a  substantial  conflict  In  the  evidence 
presented  upon  this  phase  of  the  case,  and  It 
is  therefore  impossible  for  this  court  to  un- 
dertake to  disturb  the  finding. 

There  is  obviously  no  merit  in  the  conten- 
tion of  defendants  that  the  Judgment  should 
have  been  so  framed  as  to  make  subject  to 
execution  only  such  property  as  they  might 
hold  under  the  trust  agreement  with  Gll- 
breth  &  Co.  ' 

The  Judgment  appealed  from  is  afilrmed. 

We  concur:    MBLVIN,  J.;    WILBUB,  J. 


PBATT  T.  BOSBNTHAIi  et  al.,  GivU  Sendee 
Com'rs.     (S.  V.  7938.) 

(Supreme  Court  of  California.    Aug.  28,  1919.) 

1.  MUNICIPAI.     COBPOBATIONS     «=s>216(l)     — 

Chabtbb— BoABD  or  Health— Civn.  Sebv- 

ICE  COUMISSION. 

Under  the  San  Francisco  City  Charter,  the 
board  of  health  and  the  Civil  Service  Commis- 
sion are  independent  of  each  other,  and  the 
board  has  no  authority  to  prescribe  qualifica- 
tions for  civil  service  ellglbles. 

2.  MUNICIPAI,    COBPOBATIONS    «=3l33— Omi. 
Sebvicb     CoHinssiON     —    Dibcbxtionabt 

POWKB. 

Under  the  San  Francisco  City  Charter,  the 
Civil  Service  Commission  has  a  wide  discretion 
regarding  the  manner  in  which  it  performs  its 
duties  and  exercises  its  powers. 

3.  Injunction  €=»126— Pbbbtjmptions— Civn. 
Service  Bxauinations.       ' 

In  an  action  to  enjoin  civil  service  examina* 
tions,  the  court  cannot  assume  that  the  pro- 
posed method  of  examination  is  impractical. 

4.  MUNIOIPAI,  COBPOBATIONS  «=»216(2)--Civ- 

iL  Sebvice  Couhission— Abuse  of  Discbe- 

TION. 

The  fact  that  the  Civil  Service  Commission 
of  a  city  placed  veterinarians  on  the  same  ba- 
sis as  persona  experienced  in  handling  meat, 
fish,  and  fowl  in  examinations  for  market  in-* 
specters  does  not  show  an  abuse  of  discretion. 


6.  MTTNICIPAI.  CofiPOftATIOlTS  «=»217(3)— Civ- 
il. Sebvicb  Exaionations— Vauditt. 
A  civil  service  examination  notice  wlilcU> 
stated  that  copies  of  certain  regulations  would 
be  distributed  as  long  as  the  supply  held  out 
does  not  indicate  a  violation  of  San  Francisco 
City  Charter,  prohibiting  special  information 
being  furnished  any  applicant,  since  it  will  be 
presumed  that  any  applicant  failing  to  secure 
a  copy  would  be  allowed  to  inspect  the  original 
records. 

6.  iNJTTironoN  ^»11— Civn.   Skbvick   Cok- 

MISSION— THBEATBNBD    ABDSE    OF    POWEB. 

A  civil  service  examination  notice,  stating 
that  certain  deductions  would  be  made  if  an 
applicant's  experience  was  not  considered  sat- 
isfactory, does  not  authorize  an  injunction  with- 
out a  showing  that  the  commission  is  threaten- 
ing to  abuse  its  discretionary  power. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  li'rancisco;  J.  J.  Van  No6^ 
trand,  Judge. 

Action  by  Augustas  David  Pratt  against  B. 
B.  Rosenthal,  Earl  A.  Walcott  and  John  J. 
O'Toole,  as  Civil  Service  Commissioners  of 
San  Francisco.  Judgment  granting  an  in- 
junction was  atHrmed  in  the  District  Court 
of  Appeals,  and  defendants  appeal.    Reversed. 

Percy  V.  Long,  George  liull,  Joseph  T. 
Gorl^,  and  Maurice  T.  Uooling,  Jr.,  all  of 
San  Francisco,  for  appellants. 

Edward  F.  Uotan,  of  San  Francisco,  for 
respondent 


SHAW,  J.  The  case  Is  stated  In  the  fol- 
lowing part  of  the  opinion  rendered  therein 
by  the  District  Court  of  Appeal  of  the  First 
District : 

"PlaintifC  brought  an  action,  as  taxpayer, 
against  the  Civil  Service  Commissioners  of  tht 
city  and  county  of  San  Frandaco,  alleging  in 
bis  complaint  tiiat  prior  to  the  bringing  of  the 
action  the  Civil  Service  Commissioners  classi- 
fied for  purposes  of  examination  certain  places 
of  employment  in  the  department  of  public 
health,  which  places  were  designated  as  market 
inspectors.  The  complaint  further  alleged  that 
prior  to  the  institution  of  the  action  the  board 
of  health  adopted  the  following  regulations  gov- 
erning the  inspection  of  meat-food  products: 

"  'Section  1.  All  employes  of  the  Department 
of  Health  engaged  in  the  work  of  meat  inspec- 
tion shall  be  appointed  from  eligibles  certiSed 
by  the  Civil  Service  Commission,  and  such  em- 
ployes include  veterinary  inspectors,  market  in- 
spectors, inspectors'  assistants,  patrolmen  and 
skilled  laborers. 

"  'Sec.  2.  Veterinary  Intpector*.  AU  appli- 
cants examined  for  these  positions  must  be  grad- 
uates of  recognized  veterinary  colleges  having 
a  course  of  not  less  than  three  years  leading 
to  the  degree.  AU  final  ante  mortem  and  post 
mortem  examinations  are  conducted  by  veterin- 
arians.   At  establishments  where  slaughtering  is 


«=»For  otber  cum  m*  same  toiilo  and  Kffr-NOtlBBR  In  all  Kay-Numbered  Diaests  and  Indazai 


Digitized  by 


Google 


Cal.) 


PRATT  T.  ROSENTHAI. 

(18t  P.) 


B43 


be 


eonducted  only  ▼eterinaqr  Inspectoia  shall 
placed  In  charge. 

"  'Sec.  3.  Market  Impeoton.  These  emplorte 
ar«  laymen  experienced  in  the  coring,  canning, 
packing,  or  otherwise  preparing  of  meat;  they 
shall  supervise  the  work  and  the  ase  of  per- 
mitted preservatives,  specially  set  forth  in 
regnlation  No.  21  of  these  regulations.' 

"The  complaint  further  alleged  that  the  Oivll 
Service  Commission  gave  notice  that  on  Sat- 
niday,  January  16, 1916,  said  commission  would 
hold  an  examination  of  applicants  for  positions 
as  market  inspectors  on  the  subjects.  General 
Knowledge  of  Duties,  Writing  of  Report  and 
Experience.    The  said  notice  was  as  follows: 

" '  "General  Knowledge  of  Duties"  will  cover 
the  laws  and  ordinances  pertaining  To  abattoirs, 
packing  houses,  meat  markets,  sausage  facto- 
ries, etc.,  the  inspection  of  meats,  fish  and  fowl, 
and  general  duties  of  a  market  inspector.  (The 
commission  has  a  limited  supply  of  the  regula- 
tions of  the  board  of  health  governing  meat  in- 
spection and  while  the  supply  lasts  a  copy  of 
the  regulations  will  be  given  to  each  person  filing 
an  application.  A  copy  of  the  questions  asked 
in  the  last  examination  held  for  this  class  also 
will  be  given  to  each  applicant.) 

" '  "Writing  of  Report"  will  be  a  test  of  the 
applicant's  ability  to  write  a  correct  report  npon 
a  subject  to  be  named  by  the  Civil  Service  Com- 
mission. 

"  "The  subject  "Experience"  will  be  rated  as 
follows:  5  years'  first-class  experience  had 
nithin  the  last  8  years  as  a  veterinarian  or  in 
the  handling  of  meats,  fish  and  fowl,  100  cred- 
its; '4%  years,  95  credits;  4  years,  90  cred- 
its; 8Mi  years,  85  credits;  8  years,  80  credits; 
less  than  8  years  and  intermediate  periods  wUl 
not  be  rated.  Deductions  will  be  made  when 
the  experioice  is  not  considered  first-class.  Ehc- 
perience  had  prior  to  January  16,  1908,  will 
not  be  rated.  Proof  of  graduation  as  a  veter- 
inarian will  be  considered  eqnal  to  8  years' 
first-class  exi>erience.' 

"It  was  alleged  in  the  complaint  that  the 
holding  of  said  examination  by  defendants  would 
be  in  excess  of  their  powers  and  jurisdictioil  as 
civil  service  commissioners,  and  contrary  to 
the  procedure  and  limitations  prescribed  for  the 
conduct  of  civil  service  examinations  in  the  San 
Francisco  charter;  and  that  in  conducting  said 
examination  certain  Indebtedness  would  be  in- 
curred against  the  city  by  reason  of  the  employ- 
ment of  help  to  assist  the  commission  in  the  ex- 
amination. The  defendants  interposed  a  gener- 
al demurrer  to  the  complaint,  which  the  court 
overruled,  and  npon  the  defendants'  refusing  to 
answer  further  to  the  complaint,  the  court  or- 
dered judgment  for  the  plaintiff,  restraining 
the  defendants,  as  civil  service  commissioners, 
from  holding  an  examination  for  market  inspec- 
tors pursuant  to  the  provisions  of  the  charter 
of  the  city  and  county  of  San  Francisco." 

The  cbarter  of  San  Francisco  provides  that 
the  civil  service  commissioners  "shall  clas- 
sify, in  accordance  with  duties  attached  there- 
to, all  places  of  employment  in  or  under  the 
offices  and  departments  of  the  city  and  conu- 
ty"  (section  2,  art.  13,  Stats.  1913,  p.  1611), 
and  that  the  examinations  to  be  conducted  by 
said  commission  "shall  be  public,  oompeti- 
ttve  and  free.    Such  examinations  shall  be 


practical  in  their  character,  and  shall  relate 
to  those  matters  only  which  will  fairly  test 
the  relative  capacity  of  the  persons  exam- 
ined to  discharge  the  duties  of  the  positions 
to  which  they  seek  to  be  appointed,  and  shall 
include,  when  appropriate,  tests  of  physical 
qnaliflcatlons,  health,  and  of  manual  or  pro- 
fessional skill."  Section  4,  art  13,  Stats. 
1899,  p.  360.  With  respect  to  the  board  of 
health,  the  charter  provides  for  the  appoint^ 
ment  of  a  board  of  seven  members,  and  de- 
clares that  "the  board  may  appoint  such 
officers,  agents,  and  employes  as  may  be 
necessary  for  the  proper  and  efficient  carry- 
ing out  and  enforcement  of  the  purposes  and 
duties  of  the  board,  and  may  fix  their  sal- 
aries and  prescribe  their  dntics."  Section  5, 
art  10,  Stats.  1899,  p.  348.  The  duties  of  the 
board  of  health,  generally  stated,  are  to 
manage  and  control  all  matters  pertaining 
to  the  preservation,  promotion,  and  protec- 
tion of  the  lives  and  health  of  the  Inhabi- 
tants of  the  city  and  county,  provide  for  the 
abatement  of  nuisances,  supervise  the  sani- 
tary condition  of  municipal  institutions  and 
buildings,  the  disposition  of  the  dead,  the 
disposition  of  garbage,  oflal,  and  other  of- 
fensive substances,  and  to  enforce  all  ordi- 
nances, rules  and  regulations  of  the  board  of 
supervisors  for  said  purposes.  It  also  pro- 
vides that  the  board  of  health  shall,  from 
time  to  time,  submit  to  the  board  of  supervi- 
sors a  draft  of  such  ordinances,  rules,  and 
regulations  as  it  deems  necessary  to  promote 
the  objects  for  which  the  health  board  is  es- 
tablished. Sections  3,  4,  art.  10,  Stats.  1899, 
p.  843.  The  regulations  of  the  board  of  health 
above  quoted  were  adopted  under  the  author- 
ity of  these  provisions  of  the  charter.  The 
Cltdl'  Service  Commission  Is  further  em- 
powered to  malte  rules  for  the  examination 
of  persons  to  be  employed  in  the  service  of 
the  dty  (section  3,  art  13),  to  control  all 
examinations  (section  6,  art  13),  and  to  give, 
In  a  prescribed  manner,  "notice  of  the  time, 
place  and  general  scope  'of  evwy  examina- 
tion." Section  6,  art.  IS.  The  aforesaid 
notice  of  examination  was  i^ven  in  pur- 
suance of  these  powers. 

It  is  contended  by  the  plaintiff  that  In  pro- 
viding that  a  given  number  of  years  of  ex- 
perience as  a  veterinarian  should  be  equal, 
for  grading  an  applicant  for  employment,  to 
a  like  number  of  years'  experience  in  the 
handling  of  meats,  fish,  and  fowl,  and  that 
graduation  should  equal  three  years'  expe- 
rience, the  commission  exceeded  the  scope  of 
its  powers  and  duties  under  the  charter,  that 
the  board  of  health  had  determined  that 
market  Inspectors  should  be  "laymen  expe- 
rienced in  the  curing,  canning,  or  packing  or 
otherwise  preparing  of  meat,"  and  that  the 
commission  had  no  authority  to  substitute 
for  these  qualifications  any  number  of 
years  of  experience  or  graduation  as  a  veter- 
inarian. 
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[1]  In  making  the  appointment  of  a  market 
Inspector  the  board  of  health  Is  required  to 
sdect  the  appointee  from  a  list  furnished  hy 
the  Civil  Service  Commission,  taken  from 
those  who  have  been  examined,  approved, 
and  classified  by  the  commission.  Article  13, 
1$  7,  10,  Stats.  1913,  p.  1613;  Stats.  1899,  p. 
351.  It  may  be  conceded  that  the  board  ct 
health  has  discretion  In  selecting  the  person 
appointed  from  the  list  furnished.  But  the 
board  has  no  supervisory  power  over  the  pro- 
ceedings of  the  commission  in  the  matter  of 
making  examinations  classifying  the  persons 
who  pass,  or  in  fumlsliing  the  list  It  Is 
not  empowered  to  make  regulations  which 
shall  control  the  commission  ta  ascertaining 
the  relative  capacity  of  the  persons  examined 
for  the  eligible  list,  or  the  tests  it  will  apply 
In  BO  doing.  These  matters  the  charter  com- 
mits exclusively  to  the  commission.  It  fol- 
lows that  while  the  board  of  health  may 
make  regulations  concerning  the  qualifica- 
tions of  Its  appointees,  and  may  apply  such 
regulations  In  making  its  appointments,  so 
far  as  the  charter  permits  In  selecting  from 
the  list  of  ellglbles  furnished  to  it  by  the 
commission,  it  can  do  no  more,  and  the  regu- 
lations the  board  may  make  respecting  such 
qualifications  or  capacity  have  no  ^ect 
whatever  on  the  powers  of  the  commission, 
and  cannot  be  considered  as  a  limitation 
thereof.  If  the  regulations  of  the  board  were 
Intended  to  limit  or  affect  those  powers,  or 
to  give  the  board  any  power  additional  to 
that  just  mentioned,  they  were  in  excess  of 
the  powers  of  the  hoard,  and  it  is  the  board, 
and  not  the  commission,  that  has  exceeded 
Its  powers.  The  two  bocBes  are  Independent 
of  each  other  with  respect  to  their  powers. 
Each  derives  its  power  and  authority  fi«m 
the  charter,  and  neither  Is  given  authority 
to  modify  the  duties  of  the  other,  except  as 
the  charter  may  provide.  No  authority  is 
given  to  the  board  to  Invade  the  province  of 
the  commission  by  determining,  contrary  to 
the  rules  and  deci'slons  of  the  commission, 
the  qualifications  or  capacity  of  the  itersons 
to  be  entered  on  the  lists  of  ellglbles  in  the 
classified  civil  service.  The  commission  is 
not  exceeding  its  powers  in  the  particulars 
mentioned. 

[2-(]  The  plaintiff  further  contends  tliat 
the  Bcope  of  the  examination  as  declared  In 
the  above-quoted  notice  is  not  "practical" 
within  the  meaning  of  the  diarter  (section  4, 
art  13)  that,  by  giving  the  experience  of  lay- 
men In  the  actual  work  of  handling  meats, 
fish,  and  fowl  no  greater.  Indeed  less,  weight 
than,  the  experience  of  a  veterinarian  who 
has  never  done  such  work,  the  commission 
has  exceeded  its  power,  and  that  by  includ- 
ing tn  its  notice  the  statement  that  they  had 
a  limited  supply  of  the  regulations  of  the 
board  of  health,  and  would  furnish  them  to  j 
applicants  so  long  as  that  supply  lasted,  , 
thereby  implying  that  th^  would  not  fur- 


nish them  thereafter,  the  eommlsaloa  has 
violated  the  provisions  of  section  18  of  arti- 
cle 13  of  the  charter.  The  latter  section  pro- 
vides that  no  person  or  official  sliall  "fnmlsb 
to  any  person  any  special  or  secret  informa- 
tion for  the  purpose  of  either  improving  or 
injuring  the  prospects  or  chances  of  any 
person  of  being  appointed,  employed,  or  pro- 
moted." 

It  is  a  well-established  proposition  that  a 
commission  with  the  powers  conferred  upon 
the  Civil  Service  Commission  in  the  examina- 
tion of  applicants  for  public  employment 
has  a  wide  discretion  with  regard  to  the 
manner  of  performing  its  duties  and  exer- 
cising its  powers.  "Where  the  position  is 
one  as  to  the  proper  mode  of  filling  which 
there  is  fair  and  reasonable  ground  for  dif- 
ference of  opinion  among  intelligent  and  con- 
scientious officials,  the  action  of  the  commis- 
sion should  stand,  even  though  the  courts 
may  differ  from  the  commission  as  to  the 
wisdom  of  the  classification.  In  other  words, 
if  the  classification  of  the  commission  clearly 
violates  the  Constitution  or  the  statute,  man- 
damus should  issue  to  correct  the  classifica- 
tion. If  the  actl(m  of  the  commission  is 
not  palpably  Illegal,  the  court  should  not  in- 
tervene" 1  Dillon  on  Mun.  Corp.  (5tb  EdJ 
pp.  700,  701.  This  court  has  said  in  a  case 
Involving  the  powers  and  duties  of  the  San 
Francisco  Civil  Service  Commission: 

"Courts  should  let  administrative  boards  and 
officers  work  oat  their  problems  with  as  little 
judicial  interference  as  possible.  They  may  de- 
cide a  particular  question  wrong — bat  it  is  their 
question.  Sach  iKmrds  are  vested  with  a  high 
discretion,  and  its  abnae  moat  appear  very  dear- 
ly tiefore  the  coarta  will  interfere."  Maxwell  v. 
Civil  Service  Comm.,  169  Cal.  339,  146  Paa 
871. 

No  facts  are  presented  in  the  complaint 
which  even  tend  to  indicate  that  the  method 
of  holding  the  examination  as  outlined  in 
the  notice  thereof  above  quoted  is  not  prac- 
tical. The  courts  are  certainly  not  at  liberty 
to  assume  that  it  is  not  practical,  in  the  a^ 
sence  of  some  affirmative  fact  showing  that, 
as  a  matter  of  law,  it  is  Impractical.  The 
same  reasons  apply  with  equal  force  to  the 
complaint  that  the  commission  has  placed 
a  veterinarian  on  the  same  plane  as  one  ex- 
perienced In  the  handling  of  meats,  fish,  and 
fowl.  We  cannot  say  that  the  (wmmissioiiers 
abused  their  discretion  in  concluding  that  a 
person  with  the  prescribed  exi)erlence  as 
veterinarian  might  be  as  well  qualified  to 
supervise  the  work  of  canners,  curers,  padt- 
ers  and  preparers  of  meat  and  to  inspect 
meat  and  meat  products  on  sale  as  one  of 
actual  experience  in  the  handling  of  meats, 
fish  and  fowl.  The  statement  In  the  notice 
informing  applicants  that  they  could  obtain 
copies  of  the  regulations  of  the  board  of 
health  from  the  commission  so  Imig  as  its 
supply  held  out  does  not  appear  to  as  to  be 
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a  violation  of  section  18  of  article  13  of  the 
charter.  It  Is  to  be  presumed  that  the  print- 
ed regulations  of  the  board  of  health  could 
be  obtained  from  the  board  Itself,  or,  if  not, 
that  any  applicant  could  examine  the  same 
by  demanding  an  Inspection  of  the  record 
thereof.  They  could  not,  lawfully,  be  kept 
secreted  from  such  applicants. 

[6]  The  point  that  the  provision  In  the 
notice  that  deductions  would  be  made  If  the 
exi>erlence  shown  was  not  considered  flrst- 
class  would  authorize  an  abuse  of  the  dis- 
cretionary powers  of  the  commission  seems  to 
us  to  be  without  force.  Obviously,  it  would 
be  the  duty  of  the  conuDlssion  to  determine 
the  nature  of  the  experience  shown  to  be  pos- 
sessed by  the  aK>llcant,  and  if  they  did  not 
consider  it  first  dass  they  should  take  due 
weight  of  that  fact  In  giving  to  the  applicant 
a  certificate  of  quallflcatlon.  Any  power  may 
be  abused.  But  to  enjoin  its  exercise  on  that 
ground,  without  Showing  that  the  abuse  is 
threatened  and  imminent,  would  defeat  a 
lawful  grant  of  power,  a  thing  not  to  be 
done  by  the  courts.  We  find  no  ground  upon 
which  the  complaint  can  be  held  to  be  suffi- 
cient to  justify  an  Injunction.  The  court  be- 
low erred  In  overruling  the  demurrer. 

The  Judgment  is  reversed. 


We  concur:  ANQELIiOTTi,  O.  J.;  LBN- 
NON,  J.;  WIIjBDK,  J.;  OLNBX,  J.;  MEL- 
VIN,  J.;  LAWIiOB,  J. 


PEOPI/B  V.  IiAPABA.    (Or.  2176.) 

(Supreme  Court  of  CaUfomia.     Aug.  25,  1910. 
Rehearing  Denied  Sept  22,  1919.) 

1,  Cbiminai.  Law  *=9814(17)— Instrtjotionb 

— ClBCmfSTANTIAI.  EVIDENCE. 

Where  prosecution  relies  upon  direct  evi- 
dence, and  any  circumstantial  evidence  is  merely 
incidental  to  and  corroborative  of  direct  evi- 
dence, an  instruction  on  circumstantial  evidence 
is  unnecessary. 

2.  CBimNAi,   Law    «s>718  —  ABOtriatnT    of 

COUNSEI/— ClBCtTMSTAKTIAI.  EVIDBNOE. 

Where  prosecution  relies  on  direct  evidence, 
and  any  circumstantial  evidence  is  incidental  to 
and  corroborative  of  the  Aiiept  evidence,  defend- 
ant's counsel  may  be  prevented  from  arguing 
law  of  circumstantial  evidence  to  jury. 

8.  Cbiminal  Law  i8=3407(1)  —  Admibsionb — 
Dbniai.  or  Charok. 
Where  accused  denied  charges  made  in  his 
presence,  the  accusatory  statements  are  inad- 
missible. 

4.  Cbiuinal  Law  4=»1186(4)— HABHi.ESa  Eb- 

BOB— KVIDSNCB. 

Error  in  admitting  accusatory  statements, 
which  defendant  denied,  in  a  murder  case,  held 
harmless,  where  facts  in  statements  were  estab- 


LAPABA  ^5 

P.) 

lished  by  other  proof,  in  view  of  Const,  art.  6, 
§  4%,  prohibiting  reversals  except  for  errors 
substantially  injuring  accused. 

5.  HoiaoiDE  €=9308(5)— Requested  Ikbibuo- 

nONS— MUBDEB  IN  SECOND  DEOBEE. 

Refusing  a  requested  instruction  that  ac- 
cused could  be  convicted  only  of  second  degree 
murder  if  jury  had  reasonable  doubt  as  to  de- 
gree of  his  guUt  is  not  erroneous,  where  accused 
was  clearly  guilty  of  first  degree  murder,  and 
only  defense  was  that  of  mistaken  identity,  al- 
though issue  as  to  second  degree  murder  was 
submitted  to  jury. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

Antone  Iiapara  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Nathan  C.  Coghlan,  of  San  Frandsco^  for 
api)ellant. 

U.  8.  Webb,  Atty.  Gen.,  J.  H.  Riordan, 
Deputy  Atty.  Gen.,  J.  3.  West,  of  San  Fran- 
cisco, of  counsel,  C.  M.  Fldrert,  Dlst  Atty., 
and  Fred  L.  Berry,  Asst  Dlst.  Atty.;  bpth  of 
San  Francisco,  and  Jas.  F.  Brennan,  of  San 
Francisco,  Si)eclal  Prosecutor,  for  the  People. 


LBNNON,  J.  Antone  Lapara,  the  defend- 
ant herein,  was  charged  with  the  crime  of 
murder.  He  was  convicted  of  murder  in  the 
first  degree.  This  appeal  is  from  a  Judgment 
of  the  superior  court  of  the  city  and  county 
of  San  Francisco  Imposing  a  death  sentence 
as  the  penalty  for  the  crime. 

The  principal  points  presented  in  support 
of  the  appeal  lnv(dve  the  correctness  and 
consequences  of  a  ruling  of  the  trial  court 
concerning  the  admissibility  of  certain  evi- 
dence and'  the  refusal  at  the  trial  court  to 
permit  counsel  for  the  defendant  to  argue 
the  case  to  the  Jury  upon  the  theory  that  it 
was  one  of  circumstantial  evidence.  The 
evidence  adduced  upon  the  whole  case.  In  so 
far  as  it  is  pertinent  to  the  points  presented, 
may  be  eplt(xnized  as  follows: 

On  the  morning  of  the  28tb  day  of  Novem- 
ber, 1917,  one  Mario  Alloto  was  shot  and 
killed  while  riding  in  an  automobile  truck 
which  he  was  driving  on  Columbus  avenue, 
in  the  city  of  Son  Francisco.  The  murderer 
fired  the  fatal  shot  while  standing  on  the 
running  board  of  the  truck,  and  then  fled. 
The  defendant  was  identified  as  the  slayer 
of  Alloto  by  the  direct  testimony  of  two  wit- 
nesses. Witness  Root,  a  special  police  <^cer, 
testified  for  the  people  that  he  was  standing 
on  a  street  corner  near  the  scene  of  the  mur- 
der when  his  attention  was  arrested  by  the 
sound  of  a  shot  Looking  along  Columbus 
avenue,  he  noted  a  man,  whose  face  he  did 
not  see,  but  whom  he  identified  as  the  defend- 
ant, standing  on  the  truck  by  Aliota  He  tes- 
tified that  he  saw  this  man  fire  two  shots 
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Into  the  body  of  the  deceased  and  then  rtin. 
Root  gave  chase,  twice  losing  sight  of  the  de- 
fendant momentarily,  but  never  being  more 
than  135  feet  distant  from  him,  and  cap- 
tured the  defendant  on  Stockton  street  and 
took  him  to  the  Hall  of  Justice.  Witness 
Drolet  testified  that  at  the  time  of  the  shoot- 
ing she  was  standing  on  Columbus  avenue 
with  her  friend,  Mrs.  Leonardlne,  waiting 
for .  a  street  car  at  a  point  about  40  feet 
ahead  of  the  truck.  She  saw  a  man,  whom 
she  identified  as  the  defendant,  mount  the 
truck.  Shortly  after  this,  her  attentibn  was 
again  directed  to  the  truck  by  the  sound  of 
the  explosions  caused  by  the  firing  of  the 
shots.  She  then  observed  the  murderer  leap- 
ing from  the  truck,  and  at  that  moment  she 
obtained  a  view  of  his  face,  which  she  said 
was  that  of  the  defendant  Mrs.  Leonardlne 
testified  as  a  witness  for  the  people  that  she 
was  unable  to  Identify  the  defendant  as  the 
man  who  shot  Alioto,  because  she  had  only 
seen  the  back  of  the  murderer.  The  defend- 
ant was  also  recognized  and  identified  by 
the  witness  ESmmons  as  the  man  who  fled 
from  the  aceae  of  the  crime.  Hon.  John  J. 
Sullivan,  police  Judge  of  the  city  and  county 
of  San  Francisco,  as  a  witness  for  the  peo- 
ple,' testified  to  a  conversation  occurring  In 
the  Hall  of  Justice  with  Special  Officer  Root, 
the  defendant  being  present  and  in  the  cus- 
tody of  Root,  wherein  Root,  in  respmse  to 
an  inquiry  as  to  why  he  had  the  defendant 
in  custody,  said  that  he,  the  defendant,  had 
"shot  somebody  on  Colombus  avenue,"  and 
that  thereupon  the  defendant  said,  "Did  yoin 
see  me  shoot  hlmV  Root  replied,  "Yes,  I 
did,  and  I  have  you  here."  Whereup<Mi  the 
defendant  "In  somewhat  of  an  indUFerent 
manner  shook  his  head,  but  did  not  make  any 
reply."  Two  firemen,  Baldwin  and  Shay, 
testifiM  to  having  observed  the  pursuit  o;f 
the  defendant  Baldwin  joined  in  the  chase, 
and,  when  he  came  up  with  the  defendant, 
the  latter  was  breathing  heavily  and  said, 
'*It's  all  over  now,"  or  something  to  that  ef- 
fect It  was  shown  by  the  witness  Guneo 
that  three  shots  were  fired,  and  that  the  as- 
sassin, whom  she  saw  running,  threw  away 
some  object  in  the  course  of  his  flight.  By 
witness  Zecker  it  was  shown  that  a  revolver 
with  three  empty  shells  was  found  at  the 
place    indicated  by  the  witness  Cuneo. 

It  will  be  noted  that  only  one  man  was  oty- 
served  running  from  the  scene  of  the  murder. 
In  this  particular,  the  testimony  of  eyewit- 
nesses is  agreed,  although  they  differ  in  the 
details  of  their  description  of  the  clothing 
worn  by  the  fleeing  man.  Some  witnesses 
swore  that  the  man  running  had  a  coat  on. 
Other  witnesses,  one  in  particular,  who  was 
standing  within  a  few  feet  of  the  fleeing  man, 
testified  that  he  wore  a  cap,  but  no  coat. 
Other  witnesses  were  positive  that  the  flee- 
ing man  had  on  neither  cap  nor  coat  At 
the  time  of  his  arrest  on  Stockton  street,  be- 
tween Chestnut  and  Lombard,  within  a  few 


blocks  of  the  scene  of  the  murder  and  very 
shortly  thereafter,  the  defendant  was  wear- 
ing a  coat  and  a  cap.  Two  witnesses  for  the 
defense,  who  sa^  the  murderer  in  full  flight, 
swore  that  they  knew  the  defendant,  and 
that  they  glimpsed  the  face  of  the  murderer 
as  he  ran,  and  that  he  was  not  Antone  La- 
para,  the  defendant.  Testifying  In  his  own 
behalf,  the  defendant  denied  that  he  did  the 
killing,  or  that  he  was,  at  any  time  during 
the  day  of  the  killing,  at  the  scene  of  the 
killing.  Other  witnesses  for  the  defendant 
gave  testimony  Intended  to,  if  not  tending 
to,  support  the  testimony  of  the  defendant. 
The  eight  year  old  daughter  of  the  defend- 
ant, after  qualifying  as  a  witness,  testified 
that  while  near  the  scene  of  the  killing,  on 
her  way  home  from  school,  she  saw  one  of 
two  men  on  an  automobile  shooting,  and  then 
saw  one  of  these  men  run  down  Columbus 
avenue,  and  that  the  man  was  not  her  father. 

An  analysis  of  the  evidence  thus  outlined 
demonstrates  that  the  prosecution  relied 
primarily  for  a  conviction  upon  direct  evi- 
dence, and  that  whatever  circumstantial  evi- 
dence appears  in  the  case  was  developed  in- 
cidentally and  for  the  purpose  of  corroborat- 
ing the  direct  evidence.  Witnesses  Root  and 
Drolet  did  not  undertake  to  Identify  the  de- 
fendant by  means  of  his  clothing.  The  dis- 
crepancies existing  in  the  descriptions  of  the 
clothing  worn  by  the  man  observed  fleeing 
from  the  scene  of  the  crime  did  not  suffice  to 
make  the  case  one  of  circumstantial  evidence. 
These  discrepancies  tended  to  do  no'  more 
than  discredit  the  testimony  of  the  eyewit- 
nesses to  the  killing,  and  create  a  doubt  as 
to  the  identity  of  the  man  who  was  observed 
fleeing  from  the  scene  of  the  crime.  True, 
the  testimony  of  Root  and  Drolet  was  in  a 
measure  contradicted  by  the  testimony  of 
those  witnesses  for  the  defendant  who  swore 
that  they  glimpsed  the  murderer  in  full  flight 
and  that  he  was  not  the  defendant ;  but  this 
contradiction,  coupled  with  the  discrepancies 
of  descriptitm,  at  most  did  no  more  than 
create  a  conflict  in  the  direct  evidence,  which 
it  was  the  province  of  the  jury  to  resolve. 
Doubtless,  such  being  the  nature  of  the  evi- 
dence, it  was  competent  for  counsel  for  the 
defendant  to  argue  to  the  jury,  as  ho  Very 
likely  did,  that  the  witnesses  Root  and  Dro- 
let were  mlstakea  as  to  the  identity  of  the 
defendant  as  the  man  who  shot  AUoto. 

[1,  2]  It  is  not  now  open  to  question  that 
in  a  criminal  case  in  which  the  prosecution 
relies  for  conviction  upon  direct  evidence, 
the  circumstantial  evidence,  if  any,  being 
merely  incidental  to  and  corroborative  of  the 
direct  evidence,  an  instruction  on  the  law  of 
circumstantial  evidence  need  not  l>e  given, 
and  that,  in  sudi  case,  It  should  not  be  in- 
timated to  the  Jury  that  the  case  of  the  people 
is  one  of  circumstantial  evidence.  People  v. 
Lonnen,  139  Cal.  634,  73  Pac.  686;  People 
V.  Burns,  121  Cal.  686,  53  Pac.  1096:  P«>ople 
T.  Holden,  13  Cal.  App.  354,  100  Pac  495. 
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The  reason  for  the  general  rale  In  this  behalf 
Is  to  be  found  In  the  danger  of  misleading 
and  confusing  the  jury,  where  the  Inculpato- 
ry evidence  consists  wholly  or  largely  of  di- 
rect eTidence  of  the  crime.  In  such  cases, 
as  courts  have  repeatedly  pointed  out,  it 
would  be  most  misdiieTous  to  intimate  to 
the  Jury  that  the  prosecution  was  relying  for 
a  conviction  upon  clrcrnnstantial  evidence. 
Bains  V.  State,  88  Ala.  91,  7  South.  315; 
Ck)leman  v.  State,  87  Ala.  14,  6  South.  290; 
People  V.  Kaatz  (N.  T.)  3  Parker  Grim.  129 ; 
Langdon  v.  People,  13£(  HI.  382,  24  N.  B.  874. 
By  a  parity  of  reasoning  it  follows  that, 
where  the  prosecution  relies  for  conviction 
upon  direct  evidence,  and  the  circumstantial 
evidence  developed  in  the  case  is  In  f^ct 
merely  incidental  to  and  corroborative  of  the 
direct  evidence,  the  trial  court  may  well  re- 
fuse to  allow  counsel  for  the  defendant  to 
argue  the  lav  of  cixcumstantlal  evidence  to 
the  Jury.  The  declaration  of  the  trial  court 
in  the  present  case  that  "there  is  no  such 
thing  as  circumstantial  evidence  with  regard 
to  this  case"  was  tantamount  to  saying  that 
the  case  was  not  one  of  circumstantial  evi- 
dence, and,  this  being  true  as  a  matter  oi 
law,  the  trial  court  did  not  err  in  refusing  to 
permit  counsel  for  the  defendant  to  argue  the 
case  to  the  Jury  upon  the  theory  that  it  was 
one  of  circumslantlal  evidence. 

[3,4]  Counsel  for  the  defendant  contends 
that  the  trial  court  erred  to  the  prejudice 
of  the  defendant  when  it  overruled  an  ob- 
jection to  and  denied  a  motion  to  strike  out 
evidence  elicited  from  PoUce  Detective  Jamea 
T.  Gallagher,  who  testified  as  follows: 

"I  was  detailed  to  investigate  this  affair,  and 
in  pursuance  of  that  I  went  to  the  city  prison 
with  Detective  Bunner,  and  when  I  went  into 
the  pristHi  this  man  [the  defendant]  was  tliere, 
and  I  was  informed  what  he  was  there  for,  and 
I  said,  'Oh,  so  you  are  Lapara,  are  you,  the 
star  witness  in  the  Pedoni  Cases.  Xou  are  the 
fine  gentleman  who  worked  for  the  Simon  Mat- 
tress Company,  who  did  not  know  anybody,  but 
who  just  accidentally  came  in  the  neighborhood. 
Why  did  you  kill  this  man — you  knew  Alioto? 
You  were  the  star  witness  in  the  Pedoni  Cases, 
and  you  are  the  man.  Now,'  I  said,  'why  did 
'  you  kill  this  man — what  was  your  reason  for 
doing  it?'  and  he  said,  'I  did  not  kill  him.' " 

This  testimony  of  the  witness  Oallagher 
was  objected  to,  and  followed  by  a  motion  to 
strike  out  upon  the  ground  of  Its  incompe- 
tency. Irrelevancy,  and  immateriality,  and 
*  upon  the  further  ground  that  a  denial  by  the 
defendant  of  the  accusation  of  guilt  rendered 
the  accusation  and  the  conversation  which 
led  to  it  inadmissible  for  any  purpose.  It 
was  error  to  overrule  the  objection,  and  like- 
wise error  to  deny  the  motion  to  strike  out. 

"It  is  only  the  guilty  conduct  or  incriminat- 
ing reply  of  a  defendant  in  response  to  an  ac- 
cusation of  crime  or  statements  implicating  him 
in  its  commission  that  constitute  relevant  and 
competent  evidence"  of  that  crime.  "Ordinarily, 
when  a  defendant,  under  conditions  which  fairly 
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afford  him  an  opportunity  to  reply,  stands  mute 
In  the  face  of  an  accusation  of  crime,  the  dr- 
cnmstance  of  his  silence  may  be  taken  against 
him  as  evidence  indicating  an  admission  of  guilt. 
Jones  on  Evidence,  S  291;  People  v^  McCrea, 
32  Cal.  98;  People  v.  Ah  Tnte,  53  Cal.  614; 
People  V.  Louie  Foo,  112  Oal.  24,  44  Pac.  453; 
People  V.  Mallon,  103  Cal.  513,  37  Pac.  512; 
People  V.  Amaya,  134  Cal.  536,  66  Pac  794. 
But  if  he  promptly  and  fully  deny  the  charge, 
the  accusatory  statements,  standing  alone,  are 
not  in  any  sense  competent  evidence  of  the  de- 
fendant's guilt  (People  v.  Estrado,  49  Cal.  171 ; 
People  V.  Ah  Yute,  54  Oal.  90),  and  should  in 
such  a  contingency  be  excluded  from  the  con- 
sideration of  the  jury.  *  •  •  As  was  said  in 
the  case  of  People  v.  Teshara,  184  Cal.  642,  66 
Pac.  798,  'the  court  and  the  district  attorney 
seem  to  have  lost  sight  of  the  fact  that  it  is  not 
the  accusation  but  the  conduct  of  the  accused 
that  is  evidence  in  such  cases,  and  that  the  only 
reason  for  admitting  the  accusation  is  to  explain 
the  conduct.' "  People  v.  Ayhens,  10  CaL  App. 
618,  117  Pac.  789. 

In  the  Teshara  Case,  this  court  declared 
that  the  district  attorney  should  not  have 
offered  the  statement,  knowing,  as  be  did, 
that  the  accused  had  not  stood  silent  before 
the  accusation,  but  bad  repelled  it  at  the  time 
it  was  made;  and  it  may  not  be  amiss  to  re- 
iterate that,  for  the  same  reason,  the  dis- 
trict attorney  in  the  present  case  diould  not 
have  offered  the  accusatory  Statement  com- 
plained of. 

Conceding  that  the  fact  that  the  defendant 
bad  apxieared  as  a  witness  for  the  defendant 
tn  the  case  of  People  v.  Pedoni  tended.  In 
connection  with  other  circumstances,  to  show 
that  the  defendant  was  possessed  of  a  motlvB 
which  prompted  him  to  commit  the  murder 
of  whlcb  he  was  charged  and  convicted,  still 
evidence  of  that  fact  should  not  have  been 
presented  by  Indirection  through  the  medium 
of  an  inadmissible  accusatory  statement.  But 
the  error  of  its  admission,  In  the  form  stated, 
must  t>e  held  to  have  been  harmless  in  the 
presence  of  previous  proof,  properly  present- 
ed and  received,  without  objection,  of  the  de- 
fendant's participation  as  a  witness  in  the 
Pedoni  Case.  Closely  scrutinized,  remain- 
ing portions  of  the  accusatory  statement  may 
perhaps,  depending  ui)on  the  intonation,  car- 
ry an  insinuation  against  the  probity  of  the 
defendant's  testimony  in  that  case.  But  up- 
on the  cold  record  before  us  we  are  not  pre- 
pared to  say  that  the  Jury  so  closely  consid- 
ered and  critically  construed  the  statement 
in  question.  But  If,  perchance,  they  did  so 
construe  it,  the  evil  thereof  was  undoubtedly 
reduced  to  a  harmless  minimum,  if  not  en- 
tirely eradicated,  by  the  court's  charge  to 
the  Jury  tbat  the  law  presumed  that  the  de- 
fendant testified  honestly  and  truthfully 
when  a  witness  In  the  other  case.  Then, 
stripping  Gallagher's  statement  of  the  text 
thus  shown  to  have  been  harmless,  tbere  Is 
left  merely  an  inadmissible  accusation  the 
error  of  wbieh,  standing  alone,  wUl  not  suf- 
fice, in- the  light  of  the  entire  record,  to  war- 
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rant  a  reversal.  This  Is  So  becanse  there  is 
no  presumption  of  prejudice  to  a  defendant 
from  such  an  error  or  Irregularity  arising 
during  tt^e  course  of  a  criminal  trial.  On  the 
contrary,  it  must  affirmatively  appear  to  the 
satisfaction  of  this  court  that  a  defendant 
may  well  have  been  substantially  Injured 
by  the  error  complained  of  before  a  reversal 
of  a  judgment  of  conviction  may  be  had. 
Section  4%,  art  6,  Const.  We  have  care- 
fully reviewed  and  considered  the  entire  rec- 
ord, Including  the  evidence,  with  the  result 
that  we  are  satisfied  that  the  accusatory 
statement  erroneously  admitted  in  no  de- 
gree contributed  to  or  affected  the  verdict 
This  being  so,  a  reversal  cannot  be  ordered 
on  account  thereof.  People  v.  Lawlor,  21 
Cal.  App.  63,  131  Pac.  63;  People  v.  O'Bryan, 
166  Cal.  55,  130  Pac.  1042;  People  v.  Flem- 
ing, 166  Cai.  357,  136  Pac.  291,  Ann.  Cas. 
1916B,  881;  People  v.  King,  23  CaL  App. 
259,  137  Pac.  1076;  Jameson  v.  Tully,  173 
Pac.  677;  People  v.  Flood,  182  Pac  766; 
Pec^le  V.  Laine,  182  Pac  9S6. 

[S]  We  find  no  error  In  the  Instructions. 
The  court  defined  every  element  of  the  of- 
fense charged  clearly  and  correctly.  While 
the  court  did  not  charge,  as  requested,  that 
if  the  Jury  should  find  that  the  defendant 
did  shoot  and  kill  the  deceased,  but  should 
entertain  a  reasonable  doubt  as  to  whether 
the  defendant  was  guilty  of  murder  In  the 
first  or  second  degree,  they  should  find  him 
guilty  of  the  lesser  degree,  still,  it  being  un- 
questionably clear  from  the  evidence  that  the 
man  who  did  the  killing  was  guilty  of  mur- 
der in  the  first  degree,  and  the  defehse  in- 
terposed being  solely  that  of  mistaken  iden- 
tity, the  court  did  not  err  in  refusing  to  give 
the  requested  charge  The  situation  was  not 
altered  by  the  fact  that  the  court  defined 
murder  in  the  second  degree  and  submitted 
to  the  Jury  a  form  of  verdict  for  that  degree. 

The  Judgment  is  affirmed. 

We  concur:  ANGBI/LOTTI,  OL  J.;  WIL- 
BUR, J.;  OLNBY,  J.;  SHAW,  J.;  LAW- 
LOR,  J.;   MBLVIN,  J. 


Ex  parte  RUST.     (Cr.  2242.) 
(Supreme  Court  of  California.    Aug.  25,  1919.) 
1.  PbTSICIANS  and   S0BOEOI7S  «=»6(3)  — Op- 

TOMETBT  Act  Not  Applicable  to  Osteo- 
paths. 
Optometry  Act  1913,  $  10,  permitting  "phy- 
sicians and  surgeons"  to  treat  eyes,  etc,  is  in- 
applicable to  osteopaths,  in  view  of  Medical  Act 
of  1013,  providing  that  osteopaths  be  given 
different  certificates  from  those  issued  to  physi- 
cians and  surgeons,  and  prior  legislation  in 
'n-hicb  osteopaths  were  placed  on  a  different  basis 
than  physicians  and  surgeons. 


2.  Physicians  Awn  Surgeons  €=»6(5)— Prac- 
tice op  Optometry  Not  Pebiotted  bt  Li- 
cense AS  Osteopath. 

A  license  to  practice  "osteopathy"  does  not 
authorize  the  practice  of  optometry,  since  the 
quoted  word  does  not  include  the  treatment  of 
eyes,  fitting  of  glasses,  etc 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Osteo- 
pathy.] 

3.  Constitutional  Law  «=s>32&— Physicians 
and  suboeons  <s=>2— optometry  act  not 
dlscriminatino  aoainst  osteopaths. 

Optometry  Act  1913,  J  10,  authorizing  physi- 
cians and  surgeons,  but  not  osteopaths,  to  treat 
eyes,  etc,  does  not  unreasonably  discriminate 
against  osteopaths,  in  violation  of  Const  art 
1,  {f  1,  11,  21,  artide  4,  i  25,  Bubds.  19,  83. 
and  the  Fonrteenth  Amendment  to  the  federal 
Constitution. 

4.  Constitutional  Law  €=88  —  Optometbt 
Act  Not  Interfering  with  Liberty  of 
Citizen. 

St  1913,  p.  1097,  prohibiting  the  practice  of 
optometry  withont  a  license,  is  not  invalid  upon 
the  ground  that  it  interferes  with  personal  lib- 
erty of  citisen  to  fit  glasses,  etc 

In  Bank. 

Habeas  corpus  proceeding  by  0.  Q.  Bast 
against  Thomas  F.  Finn,  SherifT  of  the  City 
and  County  of  San  Francisco.  Application 
denied,  and  petitioner  remanded. 

See,  also,  35  Cal.  App.  422,  169  Pac  1050. 

Cbas.  F.  Hanlon,  of  San  Francisco,  for  pe- 
titioner. 

Oliver  Dibble  and  John  T.  Williams,  both 
of  San  Francisco,  for  respondent 

WILBUR,  J.  [1]  Petitioner,  being  held 
under  a  commitment  from  the  police  court 
seeks  his  release  from  the  custody  of  the 
sheriff  of  the  city  and  county  of  San  Frait 
Cisco.  He  is  licensed  to  practice  osteopathy. 
His  license  was  issued  March  6,  1907,  under 
the  law  regulating  the  practice  of  osteopathy, 
passed-  in  1901  (Stats.  1901,  p.  U3).  This 
statute  was  repealed  by  the  General  Medical 
Act  of  1907  (Stats.  1907,  p.  262),  and  this  in 
turn  by  the  Medical  Act  of  June  2,  1913 
(Stats.  1913,  p.  722),  which  was  amended  in 
1916  (Stats.  1915,  p,  187),  and  In  1917  (Stats. 
1917,  p.  93),  but  petitioner's  license  to  prac- 
tice osteopathy  has  been  continued  in  force 
by  such  statutes  and  proceedings  thereunder 
(Stats.  1907,  p.  268,  f  16;  Stats.  1913,  p.  722, 
f  21).  Petitioner  was  found  guUty  of  a  vio- 
lation of  the  statute  making  it  uiolawful  to 
engage  In  the  practice  of  optometry  without 
a  license  from  the  state  board  of  optometry 
(Stata  1913,  p.  1097),  which  act,  for  conven- 
ience, we  will  hereafter  refer  to  as  the  Op- 
tometry Act  Petitioner  contends  that  he  is 
a  physician,  and  is  entitled  to  practice  op- 
tometry by  reason  of  the  exceptions  con- 
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taiped  In  section  10  of  tbat  act  (Stats.  1913, 
p.  1101,  {  10),  Trtilch  is  as  follows: 

"Sec!  10.  The  provision  of  this  act  shall  not 
be  construed  to  prevent  duly  licensed  physidanB 
and  surgeons  from  treating  or  fitting  glasses  to 
the  haman  eye ;  nor  to  prohibit  the  sale  of  com- 
plete ready-to-wear  eyeglasses  as  merchandise 
from  a  permanent  place  of  business  in  good 
faith  and  not  in  evasion  of  this  act  by  any  per- 
son not  holding  himself  out  as  competent  to  ex- 
amine and  prescribe  for  the  human  eye." 

To  support  his  contention  Chat  the  prac- 
tice of  osteopathy  Is  the  practice  of  medicine, 
and,  hence,  tbat  he  is  a  physician,  petitioner 
relies  upon  the  general  definition  of  a  physi- 
cian as  one  who  practices  the  art  of  healing 
(dting  Century  Dictionary;  Black's  Law 
Dictionary),  and  upon  cases  in  which  those 
engaged  in  the  practice  of  osteopathy  have 
been  held  guilty  of  violating  laws  regulating 
the  practice  of  medicine,  such  as  Bragg  v. 
State,  134  Ala.  165,  32  South.  767,  58  L.  B- 
A.  926.  He  also  cited  People  t.  Slman,  278 
m.  256,  115  N.  E.  817,  where  the  court  held 
that  an  osteopath  was  a  physician  within 
the  meaning  of  the  law  requiring  physicians 
to  register  under  what  was  known  as  the 
Vital  Statistics  Act  He  also  claims  that  he 
Is  a  "physician"  practicing  "medicine"  within 
the  meaning  of  the  Medical  Act  of  1901,  In 
force  at  the  time  his  license  to  practice  osteo- 
pathy was  issued.    This  act  provided: 

"Sec.  16.  The  following  persons  shall  be  deem- 
ed as  practicing  medicine  or  surgery  within  the 
meaning  of  this  act:  •  •  •  4.  Those  who,  for 
a  pecuniary  or  valuable  consideration,  prescribe 
or  use  any  drug  or  medicine,  appliance,  or  medi- 
cal or  surgical  treatment,  or  perform  any  op- 
eration for  the  relief  or  owe  of  any  todHy  in- 
jury or  diteate."    (Italics  ours.) 

The  question  is  not  free  from  difiSculty, 
for  the  reason  that  neither  the  medical  act 
of  1876  (Stats.  1876,  p.  792),  nor  any  of  the 
succeeding  acts  (Stats.  1901,  p.  66;  Stats. 
1907,  p.  252),  defines  a  "physician"  or  "sur- 
geon," or  a  "physician  and  surgeon,"  or  ex- 
pressly provides  for  the  license  of  a  "physi- 
cian." The  Optometry  l^vr  of  1903  (Stats. 
1003,  p.  288,  g  16),  in  stating  the  exception, 
is  similar  to  that  of  1913,  f  10,  as  Is  the 
amendment  of  1907,  $  16  (Stats.  1907,  p.  63), 
in  using  the  term  "physician  and  surgeon," 
etc.;  but  the  amendment  thereto  in  1909  of 
section  16  uses  the  expression  "physician  or 
surgeon."  (Italics  ours.)  There  is  therefore 
some  basis  for  the  claim  that  at  the  time  of 
the  Issuance  of  petitioner's  license  (March  6, 
1907)  these  terms  "physician"  and  "surgeon," 
not  being  defined  by  statute,  should  be  con- 
strued in  their  broad  and  general  accepta- 
tion. However,  the  same  Legislature  which 
adopted  the  Optometry  Law  of  1913  also 
adopted  a  law  regulating  the  practice,  of  all 
systems  of  healing.  Stats.  1913,  p.  722.  By 
this  law  provision  was  made  for  the  issuance 
of  a  certificate  known  as  a  "physician  and 


surgeon's"  certlfljcate,  and  another  to  be 
known  as  a  "drugless  practitioner's"  certifi- 
cate, the  latter  certificate  covering  the  right 
to  practice  osteopathy,  and  also  continued  in 
force  all  licenses  previously  issued  under 
"any  medical  act  of  tMs  state."  Section  21 
provided: 

"Nothing  in  this  act  shall  be  construed  to  pro- 
hibit the  practice  by  any  person  holding  an  un- 
revoked certificate  heretofore  issued  under  or 
validated  by  any  medical  practice  act  of  this 
state,  but  all  such  certificates  may  be  revoked 
for  unprofessional  conduct  in  the  same  manner 
and  upon  the  same  grounds  as  if  they  had  been 
issued  under  ttis  act."- 

It  also  provided  (sec.  22): 

"Nov  shall  this  act  be  construed  so  as  to  dis- 
criminate against  any  particular  school  of  medi- 
cine or  surgery,  or  any  other  treatment,  nor  to 
regulate,  prohibit  or  apply  to,  any  kind  of  treat- 
ment by  prayer,  nor  to  interfere  in  any  way 
with  the  practice  of  religion." 

For  the  reasons  stated  by  the  District 
Court  of  Appeal  of  the  First  District,  in  de- 
ciding upon  a  previous  application  of  peti- 
tioner (In  re  Rust,  35  Cal.  App.  422, 169  Pac. 
1050),  we  hold  that  the  provision  of  section 
10  of  the  Optometry  Law  of  1913  refers  to 
those  holding  a  "physician  and  surgeon's 
certificate,"  as  authorized  by  the  Medical 
Act  of  the  same  year.  This  construction  of 
these  two  acts  is,  however,  not  altogether 
decisive  of  the  question  arising  as  to  certifi- 
cates issued  under  preceding  statutes.  The 
Medical  Act  of,  1913  recognized  the  ri^t  of 
holders  of  licenses  under  previous  "medical 
acts"  to  practice,  and  to  that  extent,  in  effect, 
continued  the  preceding  acts  in  force.  "We 
think  it  fairly  apparent,  however,  that  the 
Legislature  has,  in  effect,  always  used  the 
terms  "physician"  or  "syrgeon''  and  "physi- 
cian and  surgeon,"  as  applied  to  those  prac- 
ticing medicine  and  surgery  within  the  mean- 
ing of  the  various  medical  acts,  as  contra- 
distinguished from  the  practitioners  of  os- 
teopathy. For  instance,  the  first  law  regulat- 
ing the  practice  of  osteopathy  provided: 
"The  system,  method,  and  science  of  treat- 
ing disease  is  hereby  declared  not  to  be  the 
practice  of  medicine  or  surgery  within  the 
meaning  of  the  act  of  1876,  regulating  the 
practice  of  medicine.  The  corresponding 
Medical  Act  passed  by  the  same  Legislature 
a  few  days  previous  (Stats.  1901,  p.  66)  de- 
clared that  those  were  deemed  to  be  practic- 
ing medicine  or  surgery  who  held  themselves 
out  "as  being  engaged  as  doctors,  physicians, 
or  surgeons,"  etc.  (Stats.  1901,  p.  63.  §  16, 
sub.  1).  We  thus  have  the  legislative  declara- 
tion that  an  osteopath  is  not  practicing  med- 
icine or  surgery,  and  that  "physicians"  and 
"surgeon^'  are  practicing  medicine.  The 
reference  to  the  Medical  Act  of  1876  (repealed 
by  the  Medical  Act  of  1901)  may  be  disre- 
garded, as  evidently  the  two  acts  of  1901, 
the  Osteopathic  and  Medical  Acts,  are  to  be 
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construed  together.  The  Medical  Act  of  1907 
(Stats.  1907,  p.  252),  In  which  for  the  first 
time  medldne  and  surgery  and  osteopathy 
are  treated  in  one  legislative  act,  is  entitled 
"An  act  for  the  regulation  of  the  practice  of 
medicine  and  surgery,  osteopathy,"  etc;  and 
in  section  2,  proTiding  for  the  organization 
of  a  Joint  board,  it  is  provided  that  "each 
member  of  said  board  shall,  before  entering 
upon  the  duties  of  his  office,  •  ♦  ♦  make 
oath  that  he  is  a  graduate  in  medicine  and 
sargery  or  osteopathy,  and  a  licensed  prac- 
titioner of  medicine  and  surgery,  or  of  os- 
teopathy, of  this  state";  thus  recognizing  a 
distinction  between  "medicine  and  surgery" 
and  "osteopathy"  existing  before  its  pas- 
sage; and  in  section  6  (Stats.  1907,  p.  262, 
i  6),  provides  for  the  issuance  of  a  license 
to  practice  "medicine  and  surgery,"  and  a 
separate  and  distinct  license  "to  practice  os- 
teopathy." This  distinction,  requiring  sep- 
arate and  distinct  licenses  for  the  practice  of 
medicine  and  surgery  and  of  osteopathy,  is 
maintained  in  the  amendment  of  1911  to  the 
Medical  Act  (Stats.  1911,  p.  1437,  S  6).  The 
same  distinction  is  also  made  in  the  title  to 
this  amoidment  of  1911.  In  section  13a  of 
the  latter  amendment,  while  we  have  the 
phrase,  "pursuant  to  any  laws  regulating  the 
license  and  registration  of  physicians,  os- 
teopathic physicians,  or  persons  lawfully  en- 
gaged in  practicing  any  other  system  or  mode 
of  healing  the  sick  or  afflicted,"  we  also  have 
the  phrase,  "medicine,  surgery,  osteopathy,  or 
any  other  system  or  mode  of  treating  the 
sick  or  afflicted,"  used  nine  times  in  that  sec- 
tion (pp.  1439-1440),  and  also  a  provision 
prohibiting  the  use  of  the  word  "doctor"  in 
any  advertisement  by  any  person  as  indicat- 
ing or  implying  that  he  is  a  doctor  of  medi- 
cine. It  follows  that  when  the  Optometry 
Law  of  1903,  and  its  amendment  of  1907,  and 
1900,  used  the  phrase  "physician  and  (or) 
surgeon  authorized  to  practice  under  the  laws 
of  the  state  of  California,"  the  phrase  Is 
synonymous  with  the  phrase  "licenses  to 
practice  medicine  and  surgery,"  used  in  the 
acta  regulating  the  practice  of  medicine,  then 
a  part  of  "the  law  of  California;"  and  thus 
excludes  th«  holder  of  a  license  to  practice 
osteopathy,  although  in  the  broad  sense  of 
the  term  an  osteopath  may  properly  be 
said  to  be  a  "physidan."  The  phrase  "duly 
licensed  physicians  and  surgeons,"  used  in 
section  10  of  the  Optometry  Law  of  1913,  ex- 
cludes osteopathic  practitioners,  and  includes 
those  licensed  to  practice  "medicine  and 
surgery"  under  previous  medical  laws  of  the 
state.  We  hold,  therefore,  that  the  license 
of  petitioner,  although  issued  before  the  Op- 
tometry Act  and  the  Medical  Act  of  1913, 
does  not  authorize  him  to  practice  optometry 
under  the  exception  in  favor  of  physicians 
and  surgeons  in  section  10. 

[2]  The  petitioner  also  contends  that  his 
license  to  practice  osteopathy  authorizes  the 
practice  of  optometry  because  the  practice  Of 


optometry  is  included  in  the  practice  of  os- 
teopathy, and  that,  therefore,  the  law  pro- 
hibiting the  practice  of  optometry  without  a 
license  should  not  be  construed  as  prohibiting 
that  practice  by  one  authorized  so  to  do  by 
a  license  issued  under  another  statute,  even 
though  no  express  exception  is  contained  in 
the  statute.  If  it  is  true  that  the  general  li- 
cense to  practice  osteopathy  does  authorize 
the  practice  of  optometry,  the  point  may  be 
well  taken.  The  statute  of  1901,  regulating 
the  practice  of  osteopathy,  does  not  define 
osteopathy,  nor  is  the  definition  contained  > 
in  the  present  state  Medical  Act  Webstw 
defines  osteopathy  as  follows:  "A  system 
of  treatment  based  on  the  theory  that  diseas- 
es are  chiefly  due  to  deranged  mechcnism 
of  the  bones,  nerves,  blood  vessels,  and  other 
tissues,  and  can  be  remedied  by  manlpala- 
tlons  of  these  parta" ;  while  optometry  is  de- 
fined by  statute  "to  be  the  employment  of 
any  means  other  than  the  use  of  drugs  for 
the  measurement  of  the  powers  or  range  of 
human  vision,  or  the  determination  of  the 
accommodative  and  refractive  states  of  the 
human  eye,  or  the  scope  of  Ite  functions  in 
general,  or  the  adaptation  of  lenses  or  frames 
for  the  aid  thereof."  Osteopathy  is  discussed 
at  length  in  the  Bncyclopedia  Americana,  vol. 
11  (see,  also,  the  title  "Osteopathy,  Ite  dis- 
covery, development,  and  institutions'';  see, 
also.  Parks  v.  State,  159  Ind.  211,  S4  N.  E. 
862,  69  Ll  R.  A.  190) ;  and  it  is  sufficient  to 
say  that  we  cannot  see  therefrom  that  the 
fitting  and  prescription  of  eyeglasses  comes 
properly  within  the  practice  of  that  mode  of 
healing.  But  petitioner's  argument  that  os- 
teopathy Includes  optometry  is  based  rather 
upon  legal'  considerations  than  upon  th«t 
meaning  and  signiflcanoe  of  the  word  "os- 
teopathy." It  is  argued,  in  effect,  that  the 
license  to  practice  osteopathy  includes  all 
means  of  healing  other  than  major  surgery 
or  the  use  of  drugs.  This  claim  is  based 
upon  the  statute  and  license  issued  thereun- 
der. It  is  true  that  under  the  law  the  certi- 
ficate Issued  to  petitioner  expressly  provides: 
"This  certificate  does  not  authorize  the  hold- 
er thereof  to  prescribe  or  use  drugs  nor  to 
perform  major  surgery."  See  Stats.  1901,  p. 
114,  {  6.  This  provision  was,  no  doubt,  in- 
tended to  assure  what  Is  elsewhere  declared, 
namely,  that  the  Ucense  to  practice  osteo- 
pathy should  not  be  deemed  to  fiuthorize  the 
practice  of  medicine  within  the  meaning  of 
the  state  Medical  Act  then  in  force.  Stats. 
1901,  p.  115,  {  0;  Stats.  1876,  p.  792.  It  does 
not  follow,  however,  that  the  license  to  prac- 
tice osteopathy  Issued  under  the  law  of  1901 
authorizes  the  licensee  to  practice  every 
known  healing  art  which  does  not  involve 
the  use  of  drugs,  nor  major  surgery.  Includ- 
ing optometry.  The  present  law  authorizes 
the  petitioner  to  practice  osteopathy,  and 
nothing  more  (Stats.  1913,  p.  722,  |  21),  by 
reason  of  his  license  issued  under  the  law 
of  1901  and  ite  registration.    We  cannot  say 
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tbat  the  science  of  osteopathy  Indtides  op-  r  regulating  the  practice  of  optometry  Is  un- 


tometry. 

[3]  Petitioner  claims  that  If  he  Is  not  au- 
thorised to  practice  optometry  by  his  license 
to  practice  "osteopathy,"  and  a  pbysldan 
and  BuiseoD  Is  authorized  to  practice  optom* 
etry  by  his  license  as  a  "physician  and  sur- 
eeon,'-'  the  law  In  question  Is  unconstitution- 
al, as  TloIaUve  of  article  1,  SS  1.  11>  and  21, 
and  article  4,  f  25,  snbds.  19  and  83,  of  the 
California  Ck>n8tltntlon,  and  also  of  the  Four- 
teenth Amendment  of  the  federal  Constitu- 
tion, because  the  law  unreasonably  discrim- 
inates between  the  holder  of  a  "physician 
and  snrgeon's"  license  and  the  holder  of  an 
osteopathic  license.  Bnt,  as  has  been  stated, 
the  law  under  which  the  petitioner  received 
his  license  to  practice  osteopathy  recognized 
that  that  practice  was  separate  and  distinct 
from  the  practice  of  medldne  and  surgery, 
and  the  requirements  for  a  license  to  practice 
osteopathy  and  for  a  physician  and  surgeon's 
license  have  always  been  different  Under 
the  law  of  1913,  passed  by  the  same  Legisla- 
ture that  adopted  the  law  regulating  the 
practice  of  optometry,  provision  was  made 
for  the  Issuance  of  different  forma  of  certifi- 
cate— one  a  "physician  and  surgeon's"  cer- 
tificate, another  a  "drugless  practitioner's 
certificate."  Those  applying  for  the  first 
time  to  practice  osteopathy  were  required  to 
secure  a  "drugless  practitioner's"  certificate, 
while  those  desiring  to  practice  medicine  and 
surgery  were  required  to  secure  a  "physician 
and  surgeon's"  certificate.  The  applicant 
for  the  latter  was  required  to  have  4,800 
hours'  stndy  to  his  credit,  Including  60  hours' 
study  of  (^thalmology,  which  Includes 
optometry,  while  no  study  of  that  branch 
was  required  of  the  drugless  practltlcmer. 
Stats.  1813,  p.  722.  With  some  modifica- 
tions these  distinctions  were  ccmtinued 
by  the  amendment  to  the  Medical  Act, 
which  also  expressly  authorized  the  Issuance 
of  a  phy^dan  and  surgeon's  license  to  the 
holder  of  a  license  to  practice  osteopathy, 
up<»i  proof  that  the  applicant  has  practiced 
osteopathy  for  four  years,  and  upon  passing 
"an  oral,  practical,  or  clinical  examination" 
for  a  physician  and  surgeon's  license.  Stats. 
1917,  p.  105,  {  e,  amending  {  121,  Stats.  1915. 
It  also  provides  for  the  Issuance  of  a  physi- 
cian and  snrgeon's  certificate  to  persons  who 
hold  a  drugless  practitioner's  certificate,  up- 
on the  completion  of  the  course  required  for 
a  physician  and  surgeon's  certificate.  Stats. 
1917,  p.  102,  f  6,  amending  |  11,  Stats.  1916. 
The  discrimination  complained  of  between 
the  holder  of  the  physician  and  surgeon's  cer- 
tificate and  the  holder  of  a  certificate  to  prac- 
tice osteopathy  is  not  unreasonable,  for  It  is 
based  upon  different  training.  See  Ex  parte 
WhiUey,  144  Cal.  168,  77  Pac.  87U,  1  Ann. 
Cas.  13;  People  v.  Jordan,  172  Cal.  391, 156 
Pac  451. 

[4]  Petitioner  also  contends  that  the  law 


constitutional  for  the  reason  that  it  Inter- 
feres with  the  personal  liberty  of  a  citizen  to 
perform  the  "merely  mechanical  act  of  fitting 
glasses.'!'  Bessette  v.  People,  193  HL  334,  62 
N.  B.  215,  66  I*  R,  A.  558,  People  v.  Smith, 
208  111.  31,  68  N.  B.  810,  and  Martin  v.  Baldy, 
249  Pa.  253,  94  Atl.  1091,  are  dted  as  author- 
ity for  this  proposition.  In  Bessette  v.  Peo- 
ple, supra,  the  Supreme  Court  of  Illinois  held 
an  act  nnconstltutlonal  which  required  a 
blacksmith  to  practice  the  business  of  hors» 
shoeing  for  four  years  and  to  submit  to  an 
examination  by  a  state  board  of  examiners 
and  pay  a  license  fee  for  the  privilege  of  ex- 
ercising his  calling  as  horseshoer.  In  the 
case  of  Martin  v.  Baldy,  supra,  It  was  held 
that  the  action  of  the  state  board  of  medical 
examiners  In  attempting  to  regulate  the 
practice  of  optometry  was  without  legal  au- 
thority, for  the  reason  that  optometry  was 
not  included  In  the  practice  of  medicine  or 
surgery  within  the  meaning  of  the  statute, 
which  declared  It  should  not  be  lawful  "for 
any  person  In  the  state  of  Pennsylvania  to 
engage  in  the  practice  of  medicine  or  surgery 
or  to  hold  himself  or  herself  forth  as  a  prac- 
titioner In  medicine  or  surgery,  or  assume 
the  title  of  doctor  of  medicine  or  surgery,  or 
doctor  of  any  spedflc  disease,  or  diagnose 
diseases,  or  to  treat  diseases  by  the  use  of 
medicine  or  surgery,"  eta  But  It  is  conceded 
In  that  case  that  the  practice  of  optometry 
tnlght  properly  be  regulated  by  legislative 
action.  The  case  of  People  v.  Smith  does  not 
deal  with  the  legislative  power  to  regulate 
optometry,  but  holds  that  the  Medical  Act 
of  that  state  does  not  prohibit  the  practice 
of  fitting  and  grinding  of  eyeglasses,  or  op- 
tometry. The  distinction  between  fitting  eye- 
glasses and  horseshoes  Is  too  obvious  to  re- 
quire comment. 

We  find  nothing  In  these  latter  cases  which 
would  Indicate  that  a  law  requiring  some  evi- 
dence of  skill  as  a  prerequisite  to  fitting 
glasses  to  the  human  eye  Is  not  a  valid  exer- 
cise of  the  police  power.  The  same  consider- 
ations of  public  health  which  justify  the  re- 
quirement of  a  license  to  practice  medicine 
and  surgery  and  osteopathy  authorizes  the 
legislation  In  question.  It  is  therefore  a  val- 
id exercise  of  the  police  power  of  the  state. 
See  Dent  v.  West  Virginia,  128  U.  S.  114,  9 
Sup.  Ct  231,  82  U  Bd.  623 ;  Ex  parte  Whit- 
ley, supra ;  People  v.  Jordan,  supra. 

The  finding  of  the  court  In  this  case  is 
that  the  petitioner  "adjusted  various  lenses 
to  the  eyes  of  said  Knox  and  finally  fitted 
glasses  to  his  eyes  and  sold  12ie  same  to 
him" ;  that  be  was  "grnllty  of  a  misdemeanor, 
to  wit,  the  practice  of  optometry  without 
having  a  license  for  so  doing,"  etc.  The  law 
prohibits  such  conduct,  and  is  constitutional. 

The  petitioner  is  remanded. 

We  concur:  LBNNON,  J.;  SHAW,  J.; 
LAWLOR,  J.;   MBLVIN.  J.;   OLNBY,  J. 
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In  re  McNAMARA'S  ESTATE. 

McNAMARA  v.  McNAMARA  et  aL 

(L.  A.  5530.) 

(Sapreme  Court  of  California.     Aug.  25,  1919. 
Rehearing  Denied  Sept.  22,  1919.) 

1.  Appeal  and  Ebbob     <&=>S33(5)— Reheab- 
INO  IN  Bank— Ordeb. 

A  written  order  for  a  rehearing  in  bank, 
made  within  30  days  after  the  decision  in  de- 
partment, as  prescribed  by  Const  art.  6,  f  2,  is 
not  invalidated  because  erroneously  dated  a  day 
later,  or  because  not  marked  as  filed  by  the 
clef k  until  after  the  30-day  period. 

2.  Bastabds   ®=»3— Pbesuuption. 

In  determining  the  legitimacy  of  a  child 
born  after  its  parents  had  separated,  It  will  be 
assumed  the  parents  had  intercourse  during 
the  last  night  they  lived  together. 

3.  Evidence    «=»6,  61  —  Jitdioiai.  NonoB  — 
Gestation. 

Judicial  notice  may  be  taken  regarding  the 
period  of  gestation,  and  the  court  may  inform 
itself  from  technical  publications,  etc. 

4.  Evidence   *=>9  — >   Judicial   Notice   — 
Oestation. 

Judicial  notice  will  be  taken  that  804  days 
exceeds  the  normal  gestation  period. 

5.  Bastabds      ^=93    —     PBEsnuPTTons    — 
Statute. 

Civ.  Code^  (  194,  providing  that  children 
born  within  10  months  after  dissolution  of  a 
marriage  are  presumed  to  be  legitimate,  creates 
only  a  prima  fade  presumption. 

6.  Bastabds   ®=>3  —  Pbesumption  —  Stat- 
ute—Constbuction— Ten  "Months." 

In  Civ.  Code,  f  194,  creating  a  presumption 
that  children  born  10  "months"  after  dissolution 
of  a  marriage  are  legitimate,  the  quoted  word 
refers  to  periods  of  30  days  although  under 
section  14,  Civ.  Code,  provisions  refer  to  calen- 
dar months,  unless  the  context  requires  a  dif- 
ferent meaning. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Month.] 

7.  Bastabds   «=»3  —  Pbesumptions  —  Con- 
clusiveness. 

There  is  no  conclusive,  but  only  a  prima 
fade,  presumption  regarding  the  legitimacy  of 
a  child  bom  during  wedlock,  where  the  mother 
left  her  husband  to  cohabit  with  another  304 
days  before  the  child's  birth,  since  such  period 
exceeds  the  normal  time  for  gestation. 

8.  Bastabds   «=96  —  SuFncncNCT  or  Evi- 
dence. 

Evidence  that  a  child  was  bom  304  days 
after  its  mother  left  her  husband  to  cohabit 
with  another,  etc.,  held  to  overcome  the  prima 
facie  presumption  regarding  legitimacy  of  chil- 
dren born  during  wedlock,  and  sustain  a  finding 
of  illegitimacy. 


9.  Bastabds  4=»13  —  LsartiMATiON  —  Re- 
ceiving into  "Pamilt"— Statute— Con- 
stbuction. 

In  Civ.  Code,  S  230,  providing  that  a  fa- 
ther may  legitimate  a  child  by  receiving  it  into 
his  "family,"  etc.,  the  quoted  word  does  not 
necessarily  mean  tiie  father's  relations,  but  may 
mean  the  family  in  which  the  father  resides, 
even  though  it  consists  of  the  child  and  its 
mother. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Family.] 

10.  Bastabds  i&=3l3  —  L^aiTiifATioif  — 
Evidence!— StTFEtciENOT. 

Evidence  held  to  sustain  a  finding  that  a 
father  had  legitimated  his  child  by  adopting  it 
pursuant  to  (^v.  Code,  §  230,  requiring  a  public 
acknowledgment  of  paternity,  treatment  of  child 
as  if  legitimate,  and  its  reception  into  father's 
family. 

11.  Bastabds  «=»S  —  Evidkrob  —  Adhis- 
sibilitt. 

In  action  involving  the  legitimacy  of  a  child, 
the  mother's  testimony  that  her  husband  had 
no  access  to  her  during  the  normal  gestation 
period  prior  to  the  child's  birth  is  admiswUe 
under  Code  Civ.  Proc.  J  1870,  subdiviaions  1,  15, 
spedfying  facts  which  may  be  proved,  and  sec- 
tion 1879  making  all  persons,  with  immaterial 
exceptions,  competent  witnesses. 

12.  Evidence  «=>291  —  Deolabatiors  bt 
Decedent— Aduissibilitt. 

In  action  involving  the  legitimacy  of  a  child, 
declarations  by  the  mother's  deceased  paramour 
that  he  was  the  child's  father  is  admissible  to 
show  legitimation  by  adoption,  pursuant  to 
Civ.  Code,  §  230,  and  also  under  Code  Civ. 
Proc.  §  1870,  subd.  4,  providing  that  dedara- 
tions  by  a  deceased  regarding  persons  related  to 
him  constitute  competent  evidence. 

13.  Tbial  «=959(2)— Obdeb  or  Pboof— Evi- 
dence. 

In  action  involving  the  legitimacy  of  a 
child,  admitting  declarations  by  the  mother's 
paramour  that  he  was  the  child's  father,  before 
it  was  shown  that  the  mother's  husband  could 
not  have  been  its  father,  involves  merely  the 
order  of  proof,  and  is  almost  entirely  within 
the  trial  court's  discretion. 

14.  Evidence  ®=>269(2)  —  Declabations  — 
Admissibiuty. 

In  action  involving  the  legitimacy  of  a  child, 
declarations  by  the  mother's  husband,  mad* 
when  she  left  him,  that  he  was  going  to  another 
town,  held  admissible. 

15.  Appeal  and  Ebbob  «=>1050(2)— Habm- 
less  Ebbob— Evidence. 

In   action   involving    the   legitimacy    of   a 
child,  any  error  in  admitting  declarations  by  the 
mother's  husband  that  he  intended  to  go  to  an- 
other town  held  not  prejudiciaL 
Mdvin,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  C.  Rives,  Judge. 

In  the  matter  of  the  estate  of  John  A.  M<s 


®5>For  other  ewes  see  came  topic  and  KSY-MOUBER  la  all  Key-Numbered  DigeeU  and  Indexes 


Digitized  by 


Google 


Cal.) 


rs  BE  McNAMABA'S  ESTATE 

(188  P.) 


663 


Namara,  deceased.  Petition  by  John  Ham- 
ilton McNamara,  a  minor,  by  Rosalie  Nettle 
Bettencorte,  guardian  of  his  person  and  es- 
tate, for  partial  distribution  of  the  estate. 
From  an  order  awarding  partial  distribu- 
tion, Mary  Jeanette  McNamara  and  Mar- 
garet J.  McNamara  appeal.  Reversed  in  de- 
partment, and  the  case  ordered  reheard  in 
bank.  Judgment  in  department  reversed, 
and  order  of  Superior  Court  affirmed. 

Rehearing  denied  In  bank ;  MeMn,  J.,  dis- 
senting. 

Daniel  M.  Hunsaker,  Joseph  L.  Lewinsobn, 
Eunsaker  &  Brltt  and  Le  Roy  M.  Edwards, 
all  of  Los  Angeles,  and  Boyd  C.  Barrlngton, 
for  appellants. 

John  W.  Carrigan,  of  Los  Angeles,  for  re- 
spondent. 

OLNBY,  J.  [1]  Preliminary  to  the  discus- 
sion of  this  appeal  It  Is  advisable  to  correct 
the  record  «f  this  court  regarding  it.  It  was 
decided  by  us  In  department  on  December 
18,  1918.  A  petition  tor  rehearing  in  bank 
was  duly  filed,  and  on  January  17,  1919,  an 
order  was  signed  by  the  Chief  Justice  and 
two  Associate  Justices  directing  a  rehearing. 
This  was  within  30  days  after  the  Judgment 
In  department,  and  therefore  within  the  time 
prescribed  by  the  Constitution  within  which 
rehearlnga  may  be  granted.  It  appears, 
however,  that  the  order  was  given  the  date 
of  January  18,  1919,  which  was  31  days  aft- 
er the  department  decision,  and  not  within 
the  prescribed  time.  The  order  was  also 
marked  by  the  derk  as  filed  on  January  18, 
1919. 

The  fact  that  the  paper  on  which  the 
signed  order  was  written  was  not  marked  by 
the  clerk  as  filed  until  after  the  expiration 
of  the  period  of  30  days  from  the  time  of  the 
department  decision  Is  not  material  to  the 
validity  of  the  order.  .The  Joint  action  or 
concurrence  of  four  Associate  Justices  or  of 
the  Chief  Justice  and  two  Associate  Justices 
"is  the  thing  required  to  constitute  the  ac- 
tion of  the  court"  (Const,  art.  6,  f  2),  and,  in 
contemplation  of  law  this  Joint  action  is  tak- 
en when  the  required  number  of  Justices 
"have,  in  writing,  declared  their  concurrence 
in  the  order  with  intent  to  make  it  an  order." 
"The  filing  of  the  order  in  the  clerk's  office 
within  the  prescribed  time  was  not  essential 
to  its  validity,"  11  It  was  regularly  made 
within  that  time  by  the  necessary  number  of 
Justices.  People  v.  Ruef,  14  Cal.  App.  624, 
626,  114  Fac.  48,  54;<  Kiles  v.  Edwards,  95 
Cal.  47,,  30  Pac.  134 ;  Von  Schmidt  v.  Wld- 
ber,  99  Cal.  515,  34  Pac.  109.  It  Is  therefore 
unnecessary,  as  matter  of  law,  to  correct  the 
entry  as  to  the  time  of  filing,  or  to  order  a 
filing  nunc  pro  tunc  as  of  January  17,  1919. 
But  as  the  date  of  the  order  makes  It  ap- 
pear that  It  was  made  after  the  expiration  of 
the  80  days,  contrary  to  the  fact,  and  might 
tend  to  cast  doubt  on  the  validity  of  further 


action  by  the  court  In  the  case,  we  deem  it 
advisable  to  correct  the  order  In  that  respect. 

It  Is  therefore  ordered  that  the  order  here- 
tofore made  in  this  case  vacating  the  Judg- 
ment previously  entered  herein  in  depart- 
ment, and  directing  a  hearing  thereof  before 
the  court  in  bank,  be,  and  the  same  is  here- 
by, corrected  as  to  Its  date  by  striking  out 
the  words  "January  18th,  1919,"  as  written 
therein,  and  Inserting  instead  thereof  the 
words  "January  17th,  1919,"  the  same  being 
the  true  date  of  the  making  of  said  order. 

Passing  now  to  the  consideration  of  the 
appeal  Itself,  it  appears  that  the  decedent, 
John  A.  McNamara,  died  Blay  10,  1016,  un- 
married and  without  a  valid  will.  In  the 
course  of  the  administration  of  his  estate, 
one  John  H.  McNamara,  a  minor,  through 
his  guardian,  presented  a  petition  for  par- 
tial distribution  of  the  estate  to  him,  alleg- 
ing that  he  was  the  illegitimate  child  of  the 
decedent,  and  that  he  bad  been  legitimated 
by  adoption  in  the  manner  prescribed  by  sec- 
tion 230  of  the  Civil  Code.  The  section 
mentioned  provides  for  legitimation  rather 
than  for  adoption  In  the  ordinary  sense,  and, 
In  order  that  the  petitioner's  right  of  heir- 
ship be  established,  it  was  necessary  for 
him  to  show  that  he  was  in  fact  the  Illegiti- 
mate son  of  the  decedent,  and  also  that  he 
liad  been  adopted  by  tbe  decedent  in  the  man- 
ner specified  by  the  Code  section.  The  heirs 
of  tbe  decedent,  if  the  child  were  not  hia 
heir,  were  two  sisters,  and  these  sisters  filed 
objections  to  the  child's  petition,  and  in  par- 
ticular took  issue  with  the  allegations  of  the 
petition  as  to  both  of  the  two  elements  re- 
quired by  the  Code  section  for  legltimaiion ; 
that  Is,  as  to  the  petitioner  being  in  fact  the 
offspring  of  the  decedent,  and  as  to  his  hav- 
ing been  adopted  by  him.  There  were  other 
issues  made,  but  the  two  Issues  mentioned 
were  the  real  issues  and  alone  need  to  be 
considered.  The  cause  was  tried  without  a 
Jury,  the  lower  court  found  for  the  chUd 
upon  both  issues,  and  made  an  order  of  par- 
tial distribution  in  his  favor.  From  this  or- 
der the  sisters  appeal,  and  urge  that  the  find- 
ing of  the  lower  court  in  the  clilld's  favor  is 
not  supported  by  the  evidence  as  to  either 
Issue.  Certain  rulings  in  the  admission  of 
evidence  are  also  complained  of.  The  chief 
contention  is  over  the  finding  of  paternity, 
and  will  be  first  considered. 

The  salient  facts  are  that  the  petitioner  Is 
the  child  of  a  Mrs.  Bettencorte.  She  was 
quite  a  young  woman,  and  had  married  one 
Antonio  F.  Bettencorte  in  July,  1913,  and 
lived  with  him,  occupying  the  same  apart- 
ment, up  to  and  through  the  night  of  Decem- 
ber 23d  of  tbe  same  year.  On  the  morning 
of  the  following  day  she  went  with  her  bus- 
band  to  the  city  of  San  Jose,  a  few  miles 
from  where  they  resided,  and  there  left  him 
about  noon  to  go  immediately  with  McNa- 
mara, tbe  decedent,  with  whom  she  lived 
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practically  conUnnously  thereafter  until  his 
death.  She  never  saw  her  husluind  again 
bnt  once,  and  then  under  circumstances  that 
preclude  the  possibility  of  intercourse  be- 
tween them.  As  throwing  some  light  on  the 
relations  of  the  parties  and  the  character  of 
the  mother,  it  may  be  mentioned  that  she 
bad  been  engaged  to  McNamara,  had  had 
some  quarrel  with  him,  and  had  immediate- 
ly married  Bettencorte.  She  seems  to  have 
found  herself  very  unhappy  In  her  marriage, 
never  to  have  lost  her  affection  for  McNama- 
ra,  and  in  ber  nnhappiness  to  have  turned  to 
him.  She  bad  no  Illicit  relations  with  Mc- 
Namara  prior  to  her  finally  leaving  her  hus- 
band, and  there  is  in  the  record  no  evidence, 
in  tact  no  breath  of  suspicion,  that  she  had 
lUicit  relations  with  any  one  but  McNamara. 

On  October  24,  1914,  Just  10  calendar 
months,  or  304  days,  after  Mrs.  Bettencorte 
left  her  husband,  the  child  was  bom.  No 
question  seems  ever  to  have  occurred  to  any- 
one until  after  McNamara's  death  but  that 
the  child  was  his.  Certainly  no  question  oc- 
curred to  him.  No  physician  was  present  at 
the  birth,  and  McNamara  himself  made  out 
and  signed  the  birth  certificate,  specifying 
himself  as  the  father.  In  letters  to  the 
child's  mother  he  addresses  her  as  his  wife, 
and  speaks  of  her  as  such  and  of  the  child 
as  their  child.  He  endeavored  to  make  a  will 
leaving  his  property  to  "Rosalie  A.  Betten- 
corte, the  mother  of  my  son,  and  with  whom 
I  have  been  living  as  my  lawful  wife  for  the 
past  year  pending  the  securing  of  a  divorce 
by  her.  She  is  to  have'  all  and  everything 
that  I  die  possessed  of  for  the  benefit  of  her- 
self and  her  child."  He  also  directs  Mrs. 
Bettencorte;  in  case  of  his  death,  to  commu- 
nicate with  his  sister,  one  of  the  appellants 
here,  saying  that  she  will  see  that  his  wish- 
es are  carried  out.  The  will  failed  because 
not  witnessed  and  not  entirely  written  in 
McNamara's  own  hand.  The  diild  and  the 
mother  lived  with  him,  accompanied  him  on 
trips  away,  and  he  supported  them  both.  Bo 
far  as  appears,  the  relations  between  the 
.three  were  the  usual  relations  of  a  family 
of  father,  mother,  and  diild. 

In  addition  to  the  foregoing  Mrs.  Betten- 
corte testified  (and  in  view  of  the  court's  find- 
ing her  testimony  must  be  taken  as  true,  if 
competent)  that  she  had  her  regular  men- 
strual period  commencing  December  20,  1913, 
four  days  before  she  left  her  husband,  and 
ending  the  day  she  left,  and  that  she  had  an- 
other regular  and  full  period  commencing 
January  23d  or  24th  following,  and  that  she 
had  another  menstruation,  apparently  short- 
er, in  February.  She  also  testifies  that  she 
first  suspected  she  was  pregnant  In  March  or 
April.  It  also  appears  that  the  cblld  when 
bom  was  a  fully  developed  and  normal  baby. 
It  was  not  weighed,  but  the  mother  testified 
that  her  mother  said  at  the  time  it  was  born 
that  it  weighed  about  11  pounds.  Another 
witness   testified   that  it  weighed   8   or   8 


pounds.  If  the  ddld  did  In  fact  weigh  U 
pounds  at  birth,  it  was  exceptionally  large, 
and  this  fact  might  be  a  slight  indication  of 
a  prolonged  pregnancy.  But  estimates  as  to 
the  weight  of  a  new-bom  baby  are  proverb- 
ially unreliable,  and  the  most  that  can  be 
said  is  that  the  child  was  full-sized.  -On  the 
other  hand,  there  was  no  unusual  circum- 
stance accompanying  either  the  pregnancy  or 
the  birth,  and  the  fact  of  tlie  mother's  safe 
delivery  without  a  physician  may  be  a  slight 
indication  that  the  child  was  not  of  unusu- 
al size.  The  only  medical  evidence  introduc- 
ed was  that  of  a  physician  called  by  the  ap- 
pellants, who  testified  that  a  period  of  ges- 
tation-of  S04  days' or  more  was  possible  and 
not  very  unusual.     ' 

Upon  the  foregoing  facts  and  evidence  the 
point  most  strongly  urged  upon  us  on  behalf 
of  the  appellants  is  that  the  question  of  the 
child's  paternity  is  determined  by  a  conclu- 
sive presumption  of  legitimacy.  It  is  urged 
that  It  appearing  that  Mrs.  Bettencorte  and 
her  husband  were  together  on  the  night  of 
December  23d,  it  must  be  presumed,  as  a 
matter  of  law,  that  intercourse  took  place 
between  them  at  that  time,  and  it  further 
appearing  that  a  child  was  born  of  Mrs.  Bet- 
t«icorte  804  days  thereafter,  and  that  this 
period  is  within  the  period  of  possible  gesta- 
tion, there  is  a  oondustve  presumpttim  of 
law  that  the  child  Is  legitimate;  that  Is,  is 
the  offspring  of  Mrs.  Betteacorte's  husband 
and  not  of  the  decedent. 

[2]  That  It  must  be  assumed,  as  urged  by 
appellants'  counsel,  that  the  husband  and 
wife  had  intercourse  on  the  night  of  Decem- 
ber 2Sd,  when  they  were  together,  cannot  be 
doubted.  That  such  la  the  rule  in  cases 
where  the  Issue  of  legitimacy  is  involved  is 
established  in  this  state  by  Estate  of  fifills, 
137  Oal.  298,  70  Pac.  91,  92  Am.  St.  Rep. 
176.  The  question,  therefore,  presented  by 
appellants'  contention  is  this,  Is  there  a  con- 
clusive presumption  of  legitimacy  when  it 
appears  that  the  mother  has  had  intercourse 
with  her  husband  304  days  before  the  birth 
of  the  child,  but  not  subsequentiy? 

The  presumption  of  legitimacy  Is  discussed 
In  Estate  of  Walker,  181  Pac.  792.  It  is 
there  said  that  if  it  appear  that  it  is  possi- 
ble by  the  laws  of  nature  for  the  husband 
to  be  the  father  of  the  child — ^ttaat  is,  if  he 
had  Intercourse  with  his  wife  during  the  pe- 
riod of  possible  conception — he  is  conclusive- 
ly presumed  to  be  the  father,  that  the  law 
will  permit  no  guessing  or  weighing  of  prob- 
abilities as  between  the  husband  and  some 
other  man,  when  both  have  had  Intercourse 
with  the  mother  during  the  critical  time, 
and  either  may  In  fact  be  the  actual  progeni- 
tor. This  rule  In  cases  where  (mly  a  nsnal 
and  normal  period  of  gestation  is  involved 
is  thorongbly  well  established,  luid  the  rea- 
sons of  policy  upon  which  it  is  based  are  so 
strong  that  it  is  the  rule  of  both  the  civil 
and  the  common  law.    There  was,  however. 
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no  attempt  In  the  Walker  Case  to  do  more 
tban  state  the  rule  In  a  general  way.  Noth- 
ing more  was  necessary,  as  the  evidence  of 
Intercourse  wltb  the  husband  there  relied  on 
to  prove  legitimacy  was  of  intercourse  during 
the  time  when,  according  to  the  usual  opera- 
tion of  the  laws  of  nature,  the  children  In- 
volved must  have  been  conceived.  The  ap- 
plication of  the  rule  to  such  a  case  is  not 
open  to  doubt. 

But  in  the  present  case  it  appears,  conclu- 
sively that  the  husband  did  not  have  inter- 
course with  his  wife  for  a  period  of  304  days 
preceding  the  birth  of  the  child.  This  peri- 
od. If  not  exceeding,  at  least  approaches,  an 
exceeding  of  the  usual  and  normal  period  of 
gestation.  Two  questions,  therefore,  present 
themselves,  neither  of  which  was  presented 
In  the  Walker  Case  or  there  determined. 
The  first  of  these  is.  Is  the  period  of  304 
days  greater  tban  the  usual  or  normal — not 
merely  the  average — period  of  gestation — 
that  is.  Is  it  contrary  to  the  usual  operation 
of  the  laws  of  nature?  This  is  a  pure 
question  of  fact.  The  Second  question 
is  one  of  law,  namely,  Does  the  con- 
clusive presumption  of  legitimacy  apply 
where  the  period  of  gestation  necessary  in 
order  that  the  husband  be  the  father  Is  not 
an  impossible  one,  but  is  yet  exceptional,  and 
not  according  to  the  usual  operation  of  the 
laws  of  nature? 

[3, 4]  The  first  question,  while  one  of  fact, 
is  one  as  to  the  operation  of  natural  laws, 
and  therefore  as  to  a  fact  of  which  the  court 
may  take  Judicial  notice,  and  as  to  which  it 
is  not  confined  to  the  evidence  in  the  record, 
but  may  seek  information  elsewhere,  and  in 
particular  in  published  technical  works  and 
articles  by  those  recognized  as  authorities  In 
this  branch  of  human  knowledge.  An  exam- 
ination of  recent  medical  text-books  and  ar- 
ticles leaves  no  doubt  as  to  two  points: 
t^nt,  that  304  days  is  a  possible  period  of 
gestation;  and,  next,  that  It  is  quite  an  ex- 
ceptional one.  While  the  average  period  of 
gestation  is  generally  taken  as  280  days, 
there  are  instances  vouched  for  by  reputable 
authorities  where  the  period  has  exceeded 
330  days,  and  there  are  instances,  too  well 
authenticated  apparently  to  admit  of  reason- 
able question,  where  the  period  has  exceed- 
ed 320  days.  See,  for  instance,  the  case  re- 
ported by  Dr.  Taussig  in  his  monograph  on 
Prolonged  Pregntincy,  appearing  in  XLIV 
American  Journal  of  Obstetrics,  519.  In  this 
same  article  also  Dr.  Taussig  compiles  (page 
524)  a  list  of  well-authenticated  cases  which 
would  seem  to  Justify  his  conclusion  that  "in 
this  total  of  61  reliable  cases  of  partus  sero- 
tinus (delayed  birth)  we  have  a  mass  of  evi- 
dence that  should  make  even  the  most  con- 
servative acknowledge  that  this  condition 
occurs  in  the  human  race.  Just  as  it  has  long 
since  been  proved  to  exist  in  the  lower  ani- 
mals." See,  also,  Cragin,  The  Practice  of 
Obstetrics,  pp.  15d-164 ;  Edgar,  The  Practice 


of  Obstetrics,  vol.  1,  p.  128 ;  2  Wltthaus  and 
Becker,  Medical  Jurisprudence,  pp.  607-520; 
3  Wharton  &  Stille,  Medical  Jurisprudence, 
pp.  30-39. 

On  the  other  hand,  a  reading  of  these  same 
authorities  makes  It  plain  that  any  period  in 
excess  of  300  days  is  quite  exceptional,  and 
that  with  each  day  over  300  the  exceptional 
character  of  the  case  is  much  intensified. 
Dr.  Taussig  In  his  article  endeavors  to  com- 
pile all  well-authenticated  cases  where  the 
period  exceeded  300  days,  and  accepts  but  61 
as  falling  with  reasonable  certainty  within 
this  class.  This  small  number  strongly  evi- 
dences the  exceptional  character  of  such 
cases,  as  does  also  the  fact  that  those  inves- 
tigating the  subject  concern  themselves  with 
every  case  where  the  period  may  be  suppos- 
ed to  exceed  300  days.  This  would  not  be 
true  tf  such  cases  were  not  looked  upon  as 
quite  exceptional,  and  therefore  worthy  of 
note  and  investigation.  A  number  of  author- 
ities (see  page  514  of  2  Wltthaus  &  Becker) 
fix  300  days  as  the  extreme  limit,  a  conclu- 
sion which  apparently  must  be  abandoned  in 
the  light  of  more  recent  information;  but 
the  fact  that  such  an  opinion  could  be  held 
at  all  by  capable  modem  Investigators  indi- 
cates that  instances  of  more  than  300  days 
are  entirely  beyond  the  usual  order  of  things. 
That  this  is  the  common  experience  of  man- 
kind is  also  indicated  by  the  fact  that  in  oth- 
er countries  300  days  has  been  adopted  by 
statutes  as  the  limit  of  the  presumptive  pe- 
riod of  gestation.  Article  315  of  the  French 
Civ.  Code ;  McNeely  v.  McNeely,  47  La.  Ann. 
1321,  17  South.  928.  Dr.  Edgar  quotes  Von 
Winckel  (2  Wltthaus  &  Becker,  575)  as  say- 
ing that  "in  6.8  per  cent  [of  cases]  the  dura- 
tion is  over  300  days."  But  the  article  in 
which  this  statement  was  made  was  publish- 
ed in  1890,  and  in  1900  or  1901  Von  Winckel 
published  the  results  of  his  examination  of 
30,500  cases,  in  which  as  best  we  can  Judge 
from  the  references  to  the  article,  he  found 
but  81  cases,  or  less  than  one-tenth  of  one 
per  cent,  wherein  It  was  reasonably  certain 
the  period  was  302  days  or  more.  We  can 
but  conclude  that  the  period  involved  in  this 
case,  304  days,  is  quite  exceptlMial,  and  not 
according  to  the  usual  and  normal  operation 
of  the  laws  of  nature. 

This  conclusion  makes  necessary  a  consid- 
eration of  the  second  question.  Is  the  conclu- 
sive presumption  of  legitimacy  applicable  to 
such  a  case?  This  is  not  determined  by  any 
statutory  provision.  Section  1962,  subdivi- 
sion 5,  Code  of  Civil  Procedure,  provides: 
"The  issue  of  a  wife  cohabiting  with  her 
husband,  who  is  not  impotent,  is  indisputa- 
bly presumed  to  be  legitimate."  Bead  liter- 
ally, this  section  would  apply  only  where  the 
wife  is  cohabiting  with  her  husband  at  the 
time  of  issue;  that  is,  of  birth.  This  was 
not  the  fact  in  the  present  case.  But  put- 
ting upon  the  section  the  meaning  it  un- 
doubtedly should  have,  namely,  that  issue  of 
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4a  wife  cohabiting  with  her  husband  at  the 
time  of  conception  must  be  Indisputably  pre- 
sumed legitimate,  it  yet  does  not  determine 
the  present  case,  for  it  still  leaves  open  the 
very  question  involTed  of  when  was  concep- 
tion or  during  what  period  must  It  be  pre- 
sumed to  have  taken  place? 

[S]  Section  191  of  the  Civil  Code  provides: 
"All  children  of  a  woman  who  has  been  mar- 
ried, born  within  ten  months  after  the  disso- 
lution of  the  marriage,  are  presumed  to  be 
legitimate  children  of  that  marriage."  This 
presumption  is  but  prima  facie.  Estate  of 
Walker,  176  Cal.  402,  408,  168  Pac  689.  It 
is  urged,  however,  in  effect,  that  it  Is  a  stat- 
utory declaration  of  poli<^  that  10  months 
is  to  be  taken  by  the  law  as  not  exceeding 
the  reasonable  or  normal  period  of  gestation, 
so  that  all  the  incidents  of  birth  within  the 
normal  period,  such  as  the  conclusive  pre- 
sumption of  legitimacy,  attach.  There  are 
several  answers  to  this,  but  two  will  sufBce. 
The  presumption  of  the  Code  section  is  but 
prima  facie,  and  the  .reasons  of  policy  which 
would  Justify  or  induce  a  prima  facie  pre- 
sumption in  snch  a  case  are  very  different 
from  those  which  would  Justify  or  properly 
Induce  a  conclusive  presumption.  The  Leg- 
islature might  well  deem  it  wise  to  provide 
that  a  child  bom  within  10  ot  11  or  even  12 
months  after  separation  of  husband  and 
wife,  as  was  actually  done  in  Pennsylvania, 
should  be  presumed  legitimate  in  the  ab- 
sence of  any  other  evidence,  when  it  would 
be  wholly  unwilling  to  make  such  presump- 
tion apply  contrary  to  all  other  evidence. 

[6]  In  the  next  place  the  10  months  men- 
tioned by  the  statute  must  be  taken  to  be 
months  of  30  days.  No  other  construction 
will  give  it  a  reasonable  operation.  It  la 
dealing  with  the  working  of  natural  laws, 
where  any  proper  measure  of  time  must  be 
an  absolute  and  regular  one,  such  as  days  or 
hours,  not  an  irregular  one,  such  as  calendar 
months.  If  this  be  not  so,  the  legitimacy  of 
a  child  might  depend  on  the  purely  fortuitous 
circumstance  that  the  marriage  of  its  mother 
was  dissolved  in  one  month  of  the  year  In- 
stead of  another.  The  long  months  occur  ir- 
regularly during  the  year,  and  more  of  them 
accumulate  in  one  period  of  10  months  than 
in  another.  For  example^  if  the  chUd  were 
bom  306  days  after  the  dissolution  of  its 
mother's  marriage,  it  would  be  presumed  le- 
gitimate if  the  dissolution  had  happened  to 
occur  on  any  day  in  April  prior  to  the  29tb, 
while,  if  the  child  were  so  unfortunate  as  to 
have  bad  the  dissolution  of  its  mother's  mar- 
riage occur  In  any  day  in  February,  it  would 
not  be  presumed  legitimate  by  the  statute  un- 
less it  were  born  within  303  days  thereafter. 
Such  arbitrary  and  unreasonable  inconsist- 
encies and  distinctions  affecting  so  vital  a 
matter  would  make  the  law  ridiculous,  and 
are  to  be  avoided  if  by  reasonable  construc- 
tion of  the  statute  they  can  be.  The  word 
"month,"  when  spoken  of  as  a  regular  and 


constant  measlire  of  time — each  month  hav- 
ing the  same  length — as  is  not  infrequently 
done,  is  commonly  conceived  of  as  liavlng  80 
days.  The  statute  Is  applying  the  measure  of 
months  to  something  which  should  be  meas- 
ured by  a  constant  and  regular  standard,  - 
where  each  month  must  hirve  the  same  length, 
and  the  reasonable  construction  &  to  put  up- 
on the  word  "month"  as  so  used  the  meaning 
which  it  commonly  has  when  used  in  that 
manner,  that  Is,  a  month  of  30  days,  so  that 
the  ten  tnonths'  period  specified  Is  one  of  300 
days.  We  believe  that  the  necessity  for  this 
meaning  is  so  plain  that  it  Is  one  "apparent 
from  the  context"  within  the  language  of  sec- 
tion 14,  Civil  Code.  This  construction  we  are 
the  more  willing  to  put  upon  the  statute  in 
view  of  the  fact  that  In  those  countries  where 
there  is  a  presumptive  period  of  gestation  it 
is  more  usually  this  time. 

[7]  Other  than  the  two  Code  sections  men- 
tioned, there  is  no  statutory  provision  which 
bears  upon  the  question.  Nor  is  much  assist- 
ance to  be  derived  from  previous  decisions. 
So  far  as  the  question  has  been  presented 
to  the  courts  at  all,  the  trend  is  apparently 
to  the  view  that  the  conclusive  presumption 
does  not  apply  where  the  period  of  gestation 
required,  in  order  that  the  husband  be  the 
father,  is  an  exceptional,  although  a  xrassible, 
one. 

The  point  was  presented  in  the  Gardner 
Peerage  Case  (Le  Marchant's  report).  There 
the  child  was  born  311  days  after  the  wife 
left  the  husband  to  Join  her  paramour,  with 
whom  she  continued  for  some  time.  There 
was  much  testimony  pro  and  con  as  to  this 
time  being  a  possible  period  of  conception, 
and  counsel  for  the  child  urged  strongly  that 
the  testimony  showed  it  was  a  possible  peri- 
od, and  that,  this  being  the  fact,  a  conclusive 
presumption  of  legitimacy  foUowed.  The 
House  of  Lords  determined  that  the  child 
was  illegitimate.  The  decision,  however,  cai^- 
not  be  given  much  weight  here,  for  the  rea- 
son that  the  evidence  that  811  days  was  a 
possible  period  was  strongly  controverted, 
and  the  two  lords  delivering  opinions  put 
them  briefly  on  the  ground  that  they  were 
convinced  of  the  fact  of  illegitimacy  without 
stating  anything  more.  It  may  fairly  be  said 
that  they  may  have  believed  311  days  was  not 
a  possible  period,  and  have  reached  their  con- 
clusion for  that  reason. 

In  Bumsby  v.  Baillie,  Ia  R.  42,  Ch.  Dlv. 
282,  the  period  between  the  separation  of 
husband  and  wife  and  the  birth  of  the  child 
was  279  days.  The  child  was  found  to  b« 
illegitimate.  There  was  a  good  deal  of  testi- 
mony as  to  the  ordinary  period  of  gestation, 
and  Judge  North,  who  decided  the  case,  In  his 
opinion  says  that,  "having  regard  to  the  nor- 
mal or  usual  period  of  gestation,"  he  is  un- 
able to  come  to  a  positive  contusion,  and 
finally  puts  his  decision  on  the  ground  that 
he  was  satisfied  the  parties  had  not  had  in- 
tercourse for  some  time  before  their  separa- 
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tlon.    The  Inference  from  the  decision,  but 

it  is  only  an  Inference,  is  tbat  the  conclusiTe 
presumption  was  applicable  In  the  court's 
mind  only  in  the  case  of  Intercourse  by  the 
husband  within  the  usual  period  of  gestation. 
BosTllle  y.  Attorney  General,  Lk  R.  12, 
Prob.  DlT.  177,  comes  nearest  to  being  direct- 
ly in  point.  The  facts  are  practically  Identi- 
cal with  those  of  the  case  at  bar,  except  that 
the  period  Intervening  between  separation  of 
husband  and  wife  and  the  birth  of  the  child 
was  but  277  days.  The  medical  testimony  in- 
troduced was  to  the  effect  that  the  normal 
time  of  gestation  v^as  from  270  to  275  days, 
and  that  a  longer  time,  although  not  unknown 
or  even  uncommon,  was  exceptional.  The 
case  was  left  to  the  Jury,  which  found  the 
child  illegitimate.  On  review  the  very  argu- 
ment here  urged  upon  us  was  urged  upon  the 
court.  It  was  contended  that,  it  appearing 
that  the  husband  and  wife  had  occupied  the 
same  apartments  up  to  277  days  before  the 
birth,  It  must  be  presumed  that  intercourse 
was  had  between  them  as  late  as  277  days 
before  birth,  and  that,  such  time  being  within 
the  period  required  for  gestation,  a  conclu- 
sive presumption  of  legitimacy  followed. 
This  contention  was  overruled  and  the  ver- 
dict of  the  Jury  upheld.  The  case  may,  there- 
fore, be  fairly  considered  as  directly  holding 
in  opposition  to  the  contention .  of  appellants 
here.  It  is  not  entitled  to  particular  weight, 
however,  because  of  the  unsatisfactory  rea- 
son given,  which  is  that  one  presumption 
cannot  be  built  upon  another,  a  proposition 
which  we  do  not  believe  applicable  to  such  a 


People  V.  Case,  171  Mich.  282,  137  N.  W. 
65,  may  perhaps  be  considered  as  tending  the 
other  -way.  It  was  there  held  in  a  bastardy 
proceeding  that  a  child  born  only  253  days 
(8  months  and  13  days)  after  the  husband's 
liberation  from  Jail  and  a  renewal  of  rela- 
tions with  his  wife  must  be  conclusively  pre- 
sumed legitimate.  The  decision  was  based 
on  evidence  that  the  maximum  period  of 
gestation  was  300  days  and  the  minimum  240. 
The  point  under  discussion  here,  however, 
was  not  considered  or  'apparently  suggested. 

So  far  as  we  are  aware,  the  foregoing  are 
all  the  authorities  which  can  be  sold  to  have 
any  real  bearing  on  the  question.  We  are 
therefore  compelled  to  treat  it  as  one  of  first 
impression.  So  approaching  it.  It  is  apparent 
at  the  outset  that  the  conclusive  presumption 
of  legitimacy  must  either  be  extended  to  ap- 
ply to  every  case  where  the  period  of  gesta- 
tion necessary  in  order  that  the  husband  be 
the  father  is  a  possible  one,  no  matter  how 
exceptional  or  extraordinary  such  period 
may  be,  or  else  it  must  be  limited  in  its  ap- 
plication to  those  cases  where  the  period  nec- 
essary to  malce  the  husband  the  father  Is 
within  normal  or  usual  limits.  There  is  no 
middle  ground.  It  is  apparent  also,  from 
what  has  already  been  said,  that  the'  facts 
with  which  the  law  has  to  deal  in  this  regard 


are  that  while  the  average  period  of  gesta- 
tion is  280  days  there  are  exceptional  and 
rare  instances  where  it  exceeds  320  days,  and 
it  Is  probable  that  there  are  Instances  where 
it  exceeds  330  days.  The  situation  therefore 
is  either  that  a  child  bom  320  days  after  sep- 
aration of  husband  and  wife,  and  probably  a 
child  bom  330  days  or  more  after,  must  be 
conclusively  presumed  to  be  legitimate,  re- 
gardless of  what  the  evidence  may  show  as 
to  the  mother  having  intercourse  with  an- 
other man  than  her  husband  during  the  nor- 
mal period  of  conception  and  the  entire  ab- 
sence of  any  symptoms  of  prolonged  preg- 
nancy, or  else  the  conclusive  presumption 
must  be  limited  to  cases  where  the  husband 
has  had  Intercourse  with  the  wife  during  the 
normal  period  of  conception.  The  mere  state- 
ment of  thi^  proposition  Involves  its  answer. 
The  conclusive  presumption  cannot  be  ap- 
plied to  such  extreme  and  exceptional  cases. 
To  do  so  would  be  wholly  unreasonable,  and 
would  be  contrary  to  the  legal  presumption 
which  exists  in  this  state,  that  "things  have 
happened  according  to  the  ordinary  course  of 
nature."  Section  1963,  subd.  28,  C!ode  Civ. 
Proc. 

Nor  Is  there  any  reason  of  public  policy 
which  requires  such  extending  of  the  conclu- 
sive presumption.  The  prima  facie  presump- 
tion of  legitimacy,  which  requires  clear  and 
satisfactory  proof  for  its  overcoming,  is 
founded  on  the  policy  of  protecting  the  integ- 
rity of  the  family,  of  preventing  the  bastard- 
izing of  Issue  born  in  wedlock  except  upon 
clear  and  certain  evidence.  The  reason  for 
going  beyond  this  prima  facie  presumption, 
and  applying  a  conclusive  presumption  wher- 
ever the  husband  has  had  intercourse  with 
the  wife  during  the  time  when  the  child  must 
normally  have  been  conceived,  although  oth- 
ers as  well  may  have  had  intercourse  with 
her  during  the  same  period,  is  the  impossi- 
bility of  determining  under  such  circum8tan<N 
es  who  is  the  father.  As  was  said  in  Com.  v. 
McCarty,  2  Clark  (Pa.)  856,  the  process  of 
concepUon  Is  a  hidden  one,  and  the  organs 
perform  their  appropriate  functions  without 
the  volition  of  the  female  and  v^thout  her  be- 
ing conscious  that  the  process  is  going  on. 
Where  she  has  had  intercourse  with  more 
than  one  man  at  about  the  same  time,  and  a 
child  has  resulted,  neither  she  nor  any  one 
else  can  say  with  reasonable  certainty  which 
is  the  father.  Any  weighing  of  probabilities 
under  such  circumstances  is  but  guessing, 
and,  where  the  husband  is  one  of  the  possible 
fathers,  he  must  bear  the  burden  of  his  rela- 
tion to  the  woman  and  be  taken  to  be  the 
father  of  her  child. 

There  Is  one  class  of  cases  where  It  la  rec- 
ognized, in  this  country  at  least,  that  the  hus- 
band is  not  to  be  taken  as  the  father  of  the 
child,  even  though  he  had  intercourse  with 
his  wife  during  the  normal  period  of  concep- 
tion. That  instance  is  where  the  husband 
and  wife  are  of  the  same  race,  as  for  in- 
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stance  white,  and  It  appears  that  the  wife 
has  had  Intercotirse  with  a  man  of  another 
race,  as  for  Instance  a  negro,  and  the  child 
Is  of  mixed  blood.  Watklns  r.  Carlton,  10 
Leigh  (Vst.)  560;  BuUock  v.  Knox,  96  Ala. 
198,  11  South.  339;  Wright  v.  Hicks,  12  Ga. 
161,  66  Am.  Dec.  451 ;  Ci'oss  v.  Cross,  3  Paige 
(N.  Y.)  139,  23  Am.  Dec.  778.  The  reason  why 
the  conclusive  presumption  Is  not  applied  In 
such  Instances  is  that  the  element  of  Indeter- 
minabllity  which  is  the  reason  for  the  pre- 
sumption In  the  ordinary  case  Is  absent  It 
is  clear  that  the  husband  Is  not  the  father. 
The  actual  fact,  in  other  words,  is  capable  of 
definite  determination,  and  for  this  reason 
the  conclusive  presumption  which  is  a  substi- 
tute for  such  determination  is  not  properly 
applicable. 

The  same  element  of  indetermlnabllity  Is 
lacking  in  the  class  of  cases  under  considera- 
tion where,  in  order  that  the  husband  be  the 
father,  the  period  of  gestation,  while  a  pos- 
sible one.  Is  exceptional  and  contrary  to  the 
usual  course  of  nature.  The  actual  fact  as  to 
paternity  can  be  determined  with  reasonable 
certainty,  if  the  probative  facts  capable  of 
being  known  are  made  to  appear.  The  courts 
must  reason  in  accordance  with  the  usual  op- 
eration of  the  law  of  nature,  and  where  It 
appears  that  the  child  was  bom  at  such  a 
time  that  the  husband  might  possibly  be  the 
fatherj  but  only  in  case  of  a  very  exceptional 
departure  from  the  usual  operation  of  the 
laws  of  nature,  and  it  also  appears  that  the 
wife  has  had  intercourse  with  another  at  the 
time  when  by  the  usual  operation  of  these 
laws  he  would  be  the  father,  the  conclusion 
that  the  latter  is  the  father  is,  in  the  absence 
of  any  symptoms  or  circumstances  indicat- 
ing an  exceptional  period  of  pregnancy,  well 
nigh  irresistible.  Nor  is  there  any  reason 
why  this  conclusion  should  not  be  followed  in 
this  class  of  cases  as  In  other  cases  where 
the  fact  that  the  husband  Is  not  the  father  Is 
capable  of  being  shown  clearly  and  satisfac- 
torily and  Is  so  shown.  The  courts  are  re- 
luctant to  reach  the  conclusion  of  Illegitimacy 
in  any  case,  but,  reaching  it,  there  Is  no  hesi- 
tation, and  should  be  none,,  in  giving  it  ef- 
fect Our  conclusion  in  the  present  case  is 
that  the  issue  of  paternity  Is  not  determined 
by  any  conclusive  presumption  of  legitimacy. 

It  does  not  follow  that  the  prima  facie  pre- 
sumption of  legitimacy  Is  not  applicable. 
That  presumption  applies  in  every  case  of  a 
child  l>om  in  wedlock  and  can  be  overcome 
only  by  clear  and  satisfactory  evidence.  Es- 
tate of  Walker,  supra.  It  remains  to  consid- 
er whether  the  evidence  in  the  present  case 
is  of  that  character. 

[•]  The  circumstances  in  evidence  leave  no 
room  for  reasonable  doubt.  In  addition-  to 
the  fact  that  the  child  was  born  at  a  time 
much  exceeding  the  normal  period,  if  the  hus- 
band were  the  father,  we  have  the  further 
circumstances  that  during  all  the  time  when 
normally  It  would  have  been  conceived  the 


mother  was  cohabltlag  with  ICcKTamani; 
that  In  January,  nearly  a  month  after  leav- 
ing her  husband  and  after  conception  mast 
have  taken  place  tf  be  were  the  father,  she 
had  a  full  menstrual  period — something  which 
may  occur  after  conception,  but  ordinarily 
does  not;  that  computing  from  the  com- 
mencement of  this  menstrual  period  as  that 
preceding  conception,  as  is  usually  done,  the 
period  of  gestation  was  274  days,  or  only  6 
days  removed  from  the  average  period  of  280 
days,  and  wholly  within  the  limits  of  normal 
variation;  and,  finally,  that  every  one  con- 
cerned— ^McNamara,  the  girl,  the  girl's  fam- 
ily, and  so  far  as  appears  Bettencorte  himself 
— believed  without  question  that  the  child 
was  McNamara's.  The  combined  force  of 
these  circumstances  is  sufficient  certainly  to 
Justify  the  finding  of  tact  of  the  lower  court 
as  to  paternity. 

[(,  It]  The  evidence  is  likewise  fully  suf- 
ficient to  sustain  the  finding  on  the  issue  as 
to  adoption.  The  requirements  of  the  Code 
(section  230,  Civ.  Code)  for  legitimation  by 
adoption  are  two:  First  that  the  father  must 
publicly  acknowledge  the  child  as  his;  and, 
next,  that  he  must  treat  It  as  If  it  were  legit- 
imate, and  in  particular  must  receive  It  into 
his  own  family  as  his  child.  The  evidence  is 
ample  on  both  points.  A  more  public  ac- 
knowledgment than  the  act  of  McNamara  In 
signing  the  child's  birth  certificate,  describ- 
ing himself  as  the  father,  it  would  be  difficult 
to  imagine.  In  addition  the  child  was  with 
him  and  its  mother  most  of  the  time  after  its 
birth,  and  the  evidence  shows  that  the  rela- 
tion openly  assumed  by  him  was  that  of  fa- 
ther. His  statements  and  his  actions  were 
both  a  public  acknowledgment  of  the  child  as 
his,  and  a  consistent  treatment  of  it  as  tf  it 
were  legitimate.  It  was  also  received  Into 
his  family  within  the  meaning  of  the  Code. 
It  has  already  been  decided  by  this  court  that 
the  word  "family,"  as  used  by  the  Code  in 
this  connection,  does  not  necessarily  mean  re- 
lations, but  may  mean  the  family  in  which 
or  as  part  of  which  the  father  abides.  Estate 
of  Gird,  157  Cal.  542,  108  Pac.  499,  137  Am. 
St  Rep.  131;  Estate  of  Jones,  166  Gal.  108, 
135  Pac.  288.  In  this  sense  the  only  family 
McNamara  had  after  the  birth  of  the  child 
was  the  child  and  Its  mother,  with  whom  he 
abided,  with  occasional  absences,  until  his 
death,  with  full  assumption  of  the  relation 
of  father,  mother,  and  child.  It  is  worthy  of 
note  in  this  connection  that  while  McNamara 
was  so  living  with  Mrs.  Bettencorte  and  her 
child,  his  sister,  one  of  the  appellants,  visited 
and  stayed  with  them  for  some  days.  The 
relation  between  McNamara  and  Mrs.  Bet- 
tencorte was,  to  be  sure,  unlawful,  but  this 
does  not  negative  the  plain  fact  that  the 
family  relation  existed.  It  Is  attempted  to 
distinguish  this  case  from  Estate  of  Jones, 
supra,  where  the  facts  establishing  an  adop- 
tion were  much  weaker,  on  the  ground  that 
McNamara  had  no  fixed  habitation.   The  par- 
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ties  did  ehaoge  their  abode  aeveral  times,  but 
It  was  a  change  of  abode.  They  were  not 
mere  wanderers  or  travelers.  Where  they 
were,  they  made  their  home.  When  they  final- 
ly moved  to  the  place  where  McNamara  died, 
they  did  not  rent  the  place,  but  actually  ai^ 
rflnged  to  purchase  It. 

The  alleged  errors  In  the  admission  of  evi- 
dence are  three:  First,  the  admission  of  tes- 
timony by  Mrs.  Bettencorte  that  she  left  her 
husband  on  December  24,  1913,  and,  except 
on  one  occasion  Immaterial  here,  did  not  see 
him  again,  In  other  words,  testimony  by  a 
wife  tending  to  show  nonaccess  by  her  hus- 
band; second,  the  admission  of  evidence  of 
declarations  by  McNamara  that  he  was  the 
father  of  the  child ;  and,  third,  the  admission 
of  testimony  as  to  a  declaration  of  Betten- 
cofte  at  the  time  (December  26,  1013)  be  left 
the  residence  of  Mrs.  Bettencorte's  parents, 
where  he  and  she  had  been  residing,  that  be 
was  going  to  Bedding,  in  the  northern  part  of 
the  state. 

[11]  The  admission  over  objection  of  testi- 
mony, by  Mrs.  Bettencorte,  tending  to  show 
nonaccess  by  her  husband,  presents  a  ques- 
tion on  which  the  courts  are  in  hopeless  con- 
fusion. So  far  as  rulings  in  this  state  are 
concerned,  It  was  held  In  Estate  of  Mills,  137 
Cal.  298,  70  Pac.  91,  92  Am.  St  Bep.  175,  that 
testimony  by  a  wife  that  she  did  not  have  In- 
tercourse with  her  husband  at  a  time  when 
she  was  cohabiting  with  him  was  not  compe- 
tent on  an  issue  as  to  the  legitimacy  of  her 
child.  This  ruling  is  a  necessary  result  of 
our  Code  provision  that  the  issue  of  a  wife 
cohabiting  with  her  husband  Is  indisputably 
presumed  legitimate.  It  not  being  permitted 
to  dispute  the  presumption  of  legitimacy  un- 
der such  circumstances,  evidence  disputing  It 
Is  of  course  incompetent.  Further  than  this 
our  decisions  have  not  gone.  Mrs.  Betten- 
corte's testimony  does  not  come  within  the 
rule  of  Estate  of  Mills,  supra,  for  she  did  not 
testify,  nor  was  it  claimed,  that  she  did  not 
have  intercourse  with  Bettencorte  as  long  as 
they  cohabited.  Her  testimony  was  as  to  a 
separation  between  them  and  that  she  did  not 
meet  him  afterwards. 

A  readlDg  of  our  Code  sectloius  would  seem 
to  settle  the  question.  Section  1870,  Code  of 
Civil  Procedure,  reads: 

"In  conformity  with  the  preceding  provisions, 
evidence  may  be  given  upon  a  trial  of  the  fol- 
lowing facts:  1.  The  precise  fact  in  dispute; 
15.  Any  other  facts  from  wliich  the 


facts  in 
ferable." 


issue  are  presumed  or  logically  in- 


Section  1879,  Code  of  Civil  Procedure^  reads 
(the  itaUcs  are  ours): 

"All  persons,  without  eaoeption,  otherwise 
than  is  specified  in  the  next  two  sections,  who, 
having  organs  of  sense,  can  perceive,  and  per- 
ceiving, can  make  known  their  perceptions  to 
others,  may  be  witnesses.    *    •    •" 


The  nczt  two  sections  (sections  1880  and 
1881,  Code  of  Civil  Procedure)  purport  to  set 
forth  the  Instances  in  which  a  person  having 
direct  knowledge  of  the  facts  is  yet  not  com- 
petent as  a  witness.  Testimony  by  a  wife 
showing,  or  tending  to  show,  nonaccess  by 
her  husband  is  not  mentioned  in  either  sec- 
tion. More  explicit  language  could  not  well 
be  devised,  and  these  sections  are  In  our 
judgment  controlling.  It  is  true  that  they 
were  considered  in  Estate  of  Mills,  and  it  was 
there  said,  in  effect,  that  they  do  not  abro- 
gate the  rule  of  the  common  law  on  this  par- 
ticular x>oint.  But  this  statement  was  not 
necessary  for  the  decision,  which  could  have 
been  rested  solely  on  the  ground  that  the  evi- 
dence there  presented  was  inadmissible,  be- 
cause material  only  to  dispute  an  Indisputa- 
ble presumption.  Bven  If  the  Code  sections 
were  not  controlling,  from  which  conclusion 
we  see  no  escape,  the  fact  that  any  such  rule 
of  incompetency  as  Is  contended  for  by  ap- 
pellants actually  exists  at  the  common  law 
has  been  seriously  questioned,  and  the  reasons 
of  policy  advanced  to  Justlft?  It  severely  criti- 
cized. See  8  Wlgmore  on  Evidence,  $i  2003 
and  2064. 

Our  conclusion  on  this  branch  of  the  case  is 
that  the  rule  of  ESstate  of  Mills,  supra,  should 
not  be  extended  further  than  it  was  actually 
there  set  down  and  applied — ^that  is,  to  evi- 
dence by  either  wife  or  husband  of  nonlnter- 
oourse  between  them  at  a  time  when  they 
were  cohabiting  together — the  evidence  being 
offered  on  an  issue  as  to  the  legitimacy  of  a 
child  born  to  the  wife;  and  that  the  rejection 
of  the  evidence  in  that  instance  is  justified 
not  so  much  because  It  is  Incompetent,  as  be- 
cause it  is  Immaterial,  being  offered  to  dis- 
pute an  indisputable  presumption.  Within 
this  rule  the  testimony  of  Mrs.  Bettencorte 
does  not  come. 

[12]  The  next  objection  is  to  the  evidence 
of  declarations  by  McNamara  tliat  he  was  the 
father  of  respondent  The  objection  made  is 
not  so  much  that  such  evidence  was  wholly 
incompetent  as  that  It  was  Incompetent  until 
It  had  been  shown  the  husband,  Bettencorte, 
was  not  the  father.  As  to  its  competency 
generally  there  can  be  no  doubt.  It  was 
clearly  competent  for  the  purpose  of  proving 
the  acknowledgment  of  paternity  by  Mc- 
Namara and  his  adoption  of  the  child  In  the 
manner  required  by  the  Code  for  legitima- 
tion. Being  competent  and  material  upon 
that  issue  it  was,  of  course,  admissible.  Fur- 
thermore, McNamara  being  deceased,  his  dec- 
larations as  to  the  relationship  of  the  child 
to  him  were  also  admissible  under  the  fa- 
miliar pedigree  rule.  On  this  latter  point 
section  1870,  subdivision  4,  Code  of  Civil  Pro- 
cedure, provides  that  evidence  may  be  g^iven 
of  "the  act  or  declaration,  verbal  or  written, 
of  a  deceased  person  in  respect  to  the  rela- 
tionship, birth,  marriage,  or  death  of  any  per- 
son related  by  blood  or  marriage  to  such  de- 
ceased person."    See,  also,  section  1852,  Code 
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Civ.  Proc;  ISstate  of  Heaton,  136  Oal.  385, 
67  Pac.  821. 

[IS]  As  to  the  point  that  the  evidence  was 
incompetent  until  It  had  been  shown  that 
Bettencorte  was  not  the  child's  father,  this, 
In  the  first  place,  was  a  matter  of  the  order 
of  proof,  and  almost  entirely  within  the  dis- 
cretion of  the  trial  court.  In  the  next  place, 
such  evidence  Is  not  Incompetent  on  the  Issue 
of  paternity,  which  Is  the  point  really  made 
on  behalf  of  the  appellant  Hargrave  v.  Har- 
grave,  9  Beavan,  552;  Morris  v.  Davles,  5 
01.  &  Fin.  163 ;  The  Aylesford  Peerage,  L.  R. 
11  Ap.  G.  1.  on>e  real  point  of  the  authorities 
cited  by  appellants'  counsel  in  this  connec- 
tion Is  either  that  declarations  by  the  puta- 
tive father  are  not  alone  suflBclent  to  over- 
come the  presumption  of  legitimacy,  or  else 
that,  where  nonlntercourse  between  husband 
and  wife  is  not  shown,  such  declarations  are 
wholly  Immaterial.  Both  of  these  proposi- 
tions are  true,  but  neither  has  application 
here. 

[14]  The  final  objection  of  appellant  is  to 
the  admission  of  declarations  by  the  husband, 
Bettencorte,  immediately  after  his  wife  left 
him,  that  he  was  going  to  Redding.  These 
declaratioifs  were  made  at  the  time  he  left 
the  residence  of  his  wife's  parents,  where  he 
had  been  residing,  and  In  connection  with  his 
actual  departure.  The  fact  that  he  went  to 
Redding,  where  his  wife  was  not,  was  ma- 
terial on  the  question  of  their  separation. 
The  fact  that  he  departed,  and  that  he  in- 
tended to  go  to  Redding,  is  some  evidence 
that  he  did  go,  and  it  is  well  established  that 
declarations  of  Intention  are  admissible  un- 
der such  circumstances.  For  a  quite  notable 
case  where,  on  this  particular  point  the  facts 
are  almost  identical  with  those  presented 
here,  see  Mutual,  etc.,  Co.  v.  Hillman,  146  U. 
S.  285,  12  Sup.  Ct.  909,  36  L.  Ed.  706. 

[1C]  It  should  perhaps  also  be  stated  Chat 
even  If  this  evidence  were  strictly  inadmissi- 
ble. Its  bearing  on  the  real  matter  In  dispute 
Is  so  slight  that  It  Is  Impossible  that  the  ap- 
pellants were  prejudiced  by  its  reception. 

There  are  no  other  material  errors  com- 
plained of. 

Order  affirmed. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  liAWLOB,  X;  WILBUR,  J.;  LEN- 
NON,  J. 

MELVIN,  3.  I  dissent.  The  policy  of  the 
law  has  always  been  to  favor  legitimacy,  and 
to  prevent,  except  upon  the  most  convincing 
proof,  the  bastardization  of  a  child  born  to  a 
married  woman.  I  believe  the  opinion  of  Mr. 
Justice  OLNEY,  In  which  all  of  my  other 
Associates  concur,  forsakes  this  oft-declared 
policy,  and  Is,  moreover,  against  the  letter  of 
our  statute.  I  believe  this  decision,  as  a  re- 
sult of  which  a  woman  Is  permitted  success- 
fully to  attach  the  stigma  of  illegitimacy  to 
her  little  boy,  will  stimulate  many  similar 


efforts  on  the  part  df  others  •who  deshre  to 
spend  the  money  left  by  deceased  bachelors. 
The  presumption  arising  because  of  the  an- 
cient policy  of  the  law,  to  which  I  have  re- 
ferred above.  Is  well  set  forth  in  an  opinion 
written  by  the  learned  author  of  the  pre- 
vailing opinion  In  this  case.  I  refer  to  Estate 
of  Walker,  181  Pac.  792,  at  page  794.  In  the 
opinion  in  that  case  I  find  the  following  lan- 
guage: 

"There  Is  no  doubt  but  that  the  presumption 
of  legitimacy  goes  at  least  to  this  extent :  That 
If  it  appear  that  by  the  laws  of  nature  it  is 
possible  that  the  husband  is  the  father  (that 
is,  if  It  appears  that  the  husband  bad  inter- 
course with  the  mother  during  the  period  of  poe- 
sible  conception),  legitimacy  is  conclusively  pre- 
sumed, and  no  guessing  or  weighing  of  proba- 
bilities as  to  paternity  because  of  relations  be- 
tween the  mother  and  other  men  will  be  permit- 
ted." 

In  the  opinion  d^vered  by  Mr.  Justice 
Victor  E.  Shaw  upon  the  former  appeal  in 
that  case  (Estate  of  Walker,  176  CaL  402, 168 
Pac.  689)  he  quoted  approvingly  the  following 
language  from  Powell  v.  State,  84  Ohio  St. 
165,  95  N.  B.  660,  36  L.  R.  A.  (N.  S.)  256: 

"Public  policy  requires  that  the  status  of  a 
child  born  or  begotten  in  lawful  wedlock  should 
be  fixed  and  certain,  and  the  immediate  ex- 
igencies, or  even  the  apparent  justice,  of  any 
particulitr  case,  will  not  josti^  a  departure 
from  the  rule  so  necessary  and  salutary  to 
the  best  interests  of  society.  The  law  is  not 
willing  that  a  child  shall  be  declared  a  bastard 
to  suit  the  whim  or  purpose  of  either  parent, 
nor  upon  evidence  merely  that  no  actual  act 
of  intercourse  occurred  between  husband  and 
wife  at  or  about  the  time  the  wife  iiecame  preg- 
nant" 

Continuing,  Mr.  Justice  Tlctor  Shaw  used 
the  following  language:  , 

"Before  such  a  child  can  be  adjudged  a  bas- 
tard, the  proof  must  be  clear,  certain,  and  con- 
clusive, eltlier  that  the  husband  had  no  powers 
of  procreation,  or  the  circumstances  were  sudi 
ao  to  render  it  impossible  that  he  could  be  the 
father  of  the  child." 

The  court  dted  the  following  authorities: 
Dennlson  v.  Page,  29  Pa.  420,  72  Am.  Dec. 
644 ;  Kraus  v.  Kraus,  98  Mo.  App.  427,  72  S. 
W.  130;  Orthweln  v.  Thomas,  127  111.  654, 
21  N.  E.  430,  4  L.  R.  A.  434,  11  Am.  St  Rep. 
169 ;  Egbert  v.  GreenwaU,  44  Mich.  245,  6  N. 
W.  654,  38  Am.  Rep.  260 ;  Ewell  v.  Ewell,  163 
N.  C.  236,  79  S.  E.  609,  Ann.  Gas.  1916B,  378. 
(It  Is  to  be  noted  that  through  a  printer's  er- 
ror, the  last  quoted  sentence,  as  appears  on 
page  410,  of  176  Cal.,  168  Pac.  689,  is  errone- 
ously credited  to  the  opinion  in  Powell  v. 
State,  supra.)  It  is  true  that  the  old  English 
rule  known  as  the  "quattuor  marla  rule," 
which  conclusively  assigned  legitimacy  to  a 
child  bom  to  a  married  woman  while  the  hus- 
band was  within  the  four  seas,  except  upon 
proof  of  his  impotence,  has  been  modified  by 
modem    decision.     Generally,    courts   have 
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adopted  the  mie  laid  down  by  Lord  Langs- 
dale  to  the  effect  that  "the  presumption  may 
be  wholly  remored  by  proper  and  sufficient 
evidence  showing  that  the  husband  was  Im- 
potent; entirely  absent,  so  as  to  have  no  in- 
tercourse or  communication  of  any  kind  with 
the  mother;  entirely  absent  at  the  period 
during  whldi  the  child  must,  In  the  course  of 
nature,  have  been  begotten ;  or  present  only 
under  such  circumstances  as  afford  clear  and 
satisfactory  proof  that  there  was  n<)  sexual 
Intercourse."  3  R.  C.  L.  727.  This  rule,  how- 
ever. Is  BtiU  based  upon  the  presumption 
arising  from  the  policy  of  the  law  in  favor  of 
legitimacy.  That  policy  was  In  existence 
when  subdivision  5  of  section  1962,  Code  of 
Civil  Procedure,  was  adopted.  That  subdi- 
vision declares  that  "the  issue  of  a  wife  co- 
habiting with  her  husband,  who  Is  not  im- 
potent, Is  Indisputably  presumed  to  be  legiti- 
mate." Read  In  view  of  the  policy  of  the 
law  in  favor  of  legitimacy,  it  seems  to  me 
that  this  subdivision  means  that  the  issue  of 
a  wife,  bom  within  the  possible  period  of 
gestation,  after  proven  access  of  her  hus- 
band, he  being  not  impotent,  is  Indisputably 
presumed  to  be  legitimate,  Mr.  Justice  0£r 
NBY,  in  the  prevailing  opinion,  concedes 
that  the  subdivision  appUes  to  the  issue  of  a 
wife  cohabiting  with  her  husband  at  the  time 
of  conception.  Let  us  suppose  that  in  the 
present  case  the  period  of  separation  of  the 
spouses  instead  of  ten  months  had  been  nine. 
It  seems  to  me  that  under  the  logic  of  the 
opinion  the  child  would  be  conclusively  pre- 
sumed legitimate,  for  the  case  would  then  l>e 
like  that  of  a  husband  living  with  his  wife 
dnring  ali  of  the  usual  period  of  gestation. 
In  such  a  state  of  facts  I  take  it  the  paterni- 
ty might  not  be  impeached  by  a  showing  that 
the  infant  was  small  and  probably  a  child  bom 
eight  months  after  conception.  What  reason 
ia  there  for  preventing  Inquiry  in  possible 
cases  of  subnormal  pregnancy  and  permitting 
it  In  Instances  of  that  which  may  be  abnor- 
mal? I  can  see  none.  Undoubtedly,  in  the 
operation  of  subdivision  5  of  section  1962, 
Code  of  Civil  Procedure,  some  (^Idroi  who 
are  actually  bastards  will  be  held  legitimate 
without  power  on  the  part  of  any  one  to  at- 
tack their  standing  in  that  regard.  But  that 
is  in  accord  with  the  policy  of  the  law,  which 
looks  not  to  the  possible  foisting  of  a  child 
upon  a  husband  who  might  not  have  been  the 
father,  but  seeks  to  prevent  all  possibility  of 
a  legitimate. child  having  the  stain  and  sor- 
row of  illegitimate  birth  unjustly  attributed 
to  it  as  a  sinister  inheritance. 

Does  the  unquestionable  presumption  of 
legitimacy  cease  with  the  period  of  280  days 
after  the  last  cohabitation  of  man  and  wife, 
that  being,  as  we  are  informed,  the  average 
period  of  gestation?  If  not,  when  does  the 
whole  matter  become  open  to  the  court's  in- 
quiry ?  Is  it  open  to  fully  inquiry  on  the  281st 
day  or  any  day  thereafter  on  which  a  child 
shall  be  bom  to  the  woman  ?  Would  this  court 
183P.-S6 


sustain  a  finding  that  the  child  in  this  case 
was  illegitimate  if,  instead  of  a  little  more 
than  three  weeks,  the  birth  had  passed  the 
average  period  by  only  a  day?  If  not,  when 
would  the  passage  of  time  become  sufficient 
to  Justify  such  a  finding?  Would  It  be  one 
minute  after  300  days,  since  we  are  told  that 
Instances  of  pregnancy  of  more  than  800 
days  are  "entirely  beyond  the  usual  order  of 
things"?  Is  the  period  covered  by  the  indis- 
putable presumption  subject  to'  the  guessing 
of  each  Judge  of  the  superior  court  who  may 
have  a  problem  of  this  sort,  he  to  be  govem^ 
not  by  the  testimony  of  experts,  but  by  such 
knowledge  of  the  laws  of  nature  as  he  may 
be  able  to  acquire  from  medical  works  to 
which  he  may  have  access?  These  are  ques- 
tions no  one  of  which  Is  answered  by  the  pre- 
vailing opinion. 

Suppose,  for  illustration, 'a  case  exactly  like 
this,  except  that  Instead  of  being  true  to  one 
lover,  after  deserting  her  husband,  the  wo- 
man had  possessed  half  a  dozen  to  whom  she 
had  yielded  herself  very  soon  after  the  de- 
sertion. 

According  to  the  logic  of  the  opinion.  It 
would  then  be  the  duty  of  the  court  to  guess 
whether  the  husband,  the  deceased  lover, 
whose  estate  was  sought,  or  some  one  of  the 
living  but  possibly  impecunious  Don  Juans, 
was  the  father,  or  as  some  one  Jestingly  said 
at  the  oral  argument,  whether  or  not  the  baby 
was  "of  the  progeny  of  a  syndicate."  It 
seems  to  me  that  many  evils  must  flow  from 
the  announced  rule  of  this  court,  and  that 
the  wisdom  of  extending  the  presumption  of 
the  statute  to  the  utmost  possible  period  of 
gestation  is  enforced  by  the  illustration. 

If  the  matter  of  legitimacy  or  bastardy  is 
one  purely  of  fact,  to  be  drawn  from  the  evi- 
dence adduced  as  In  any  other  case,  then  the 
presumption  of  Intercourse  from  possible  ac- 
cess should  be  abolished;  but  this  court  up- 
holds the  doctrine  of  Estate  of  Mills,  137  Cal. 
298, 70  Paa  91,  92  Am.  St.  Rep.  175,  and  by  it 
supports  the  conclusion  that  the  husband  and 
wife  had  sexual  relations  on  the  last  night  on 
which  they  were  together,  which  Is  founded, 
as  was  declared  in  the  opinion  in  that  case, 
upon  "good  morals  and  public  poUcy."  To 
allow  cohabiting  married  people  thus  to  im- 
peach the  legitimacy  of  children  born  in  wed- 
lock would  be,  as  well  stated  in  the  opinion 
in  Estate  of  Mills,  "to  allow  evidence  which 
shocks  every  sense  of  decraicy  and  proprie- 
ty." Yet  in  the  case  at  bar  evidence  quite  as 
shocking  was  permitted,  namely,  the  state- 
ment of  Mrs.  Bettencorte  regarding  her  al- 
leged menstrual  periods.  This  Is  the  sort  of 
testimony  which  may  be  manufactured  with 
out  fear  of  contradiction.  Its  admission  puts 
a  premium  upon  perjury.  In  the  case  at  bar 
it  is  evident  that  one  of  the  controlling  ele- 
ments of  the  finding  of  the  probate  court  was 
the  testimony  of  the  woman  regarding  her 
menstrual  periods.  Such  testimony  should 
have  been  excluded  under  what  I  believe  to 
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be  the  true  Interpretation  of  sabdlvlslon  6 
of  section  1962,  Code  of  ClvU  Procednre. 

AJ  of  these  considerations  make  me  adbere 
to  the  doctrine  now  repudiated  by  this  court, 
but  expressed  so  clearly  and  forcibly  by  Mr. 
Justice  Olney  in  the  opinion  in  the  Walker 
Case  that  I  venture  to  quote  It  here  a  second 
time  (following  the  pious  example  of  clergy- 
men who  sometimes  emphasize  a  text  by  repe- 
tition): 

"There  is  no  doubt  but  that  the  presomption 
of  Ieg:itimacy  goes  at  least  to  this  extent:  That 
if  it  appear  that  by  the  laws  of  nature  it  is 
possible  that  the  husband  is  the  father  (that  is, 
if  it  appears  that  the  husband  had  intercourse 
with  the  mother  during  the  period  of  potsible 
conception),  legitimacy  is  conclusively  presum- 
ed, and  no  guessing  or  weighing  of  probabilities 
as  to  paternity  because  of  relations  between  the 
mother  and  otiier  men  will  be  permitted."  (The 
italics  are  mine.) 


SLANKABD  ▼.  WAGNON.     (Sac.  2663.) 

(Supreme  Court  of  California.     Aug.  26,  1919. 
Rehearing  Denied  Sept  26,  1919.) 

1.  Btidence    ®=>460(3)   —  Fabol   Btidknck 
iDENTirrino  Land  to  be  Conveted  Ad- 

KISBIBLK. 

In  action  for  breaching  a  contract  which 
compromised  defendant's  failure  to  convey  cer- 
tain property,  oral  testimony  identifying  the 
land  which  it  had  been  agreed  to  convey  held 
adnussible.     . 

2.  Verdob  and  Pttbohaseb    «=>344  —  That 
Vendee  Did  Not  Oitfeb  to  Reoontbt  on 

VENDOB'B    BBEAOH    IltUATERIAL. 

In  action  for  breaching  a  contract  which 
compromised  defendant's  failure  to  convey  /cer- 
tain land,  the  fact  that  plalntitF  did  not  offer  to 
reconvey  land  outside  the  agreed  boundaries 
which  had  been  conveyed  to  Mm  by  defendant 
held  ImmateriaL 

8.  Tbiai.    9=>395(2)— When  Findings  ab  to 
Bbeagh   ot   Contract  to   Convey  Land 

SUFnoIXNT. 
In  action  for  breaching  a  contract  which 
compromised  defendant's  failure  to  convey  cer- 
tain land,  a  finding,  setting  forth  the  original 
contract  for  conveyance  between  the  parties  and 
defendant's  failure  to  comply  with  it,  held  not 
uncertain  or  argumentative. 

4.  Vendob  and  Pubchaseb    «=345— Eftoct 
OF  Acceptance  of  Deed  Convetinq  Less 
Than  Contracted  Fob. 
In  an  action  for  breaching  a  contract  whidt 
compromised  defendant's  failure  to  convey  cer- 
tain land,  it  is  no  defense  that  plaintiff  accepted 
a  deed  from  defendant  from  which  the  deficien- 
cy in  the  land  conveyed  might  have  been  dis- 
covered. 


6.  Appeal  and  Bbbob     «s>969@)— Ruuno6 

A8   TO  AHENDHENTS  to  PLEADINOa  IN    DlS- 
OBETTON  OF   COUBT. 

Rulings  on  requests  to  file  new  pleadings 
will  not  be  disturbed  oh  appeal,  except  for  an 
evident  abuse  of  discretion. 

6.  PliEASINO  «=3l40  —  FlLINO  CBOSS-COK- 
PLAINT  AFIEB  BESTINQ  IN  DlBOBETION  OV 
COUBT. 

In  action  for  breach  of  contract,  refusing  to 
receive  a  cross-complaint  for  a  rescission  of  the 
contract  after  defendant  had  rested  held  not 
an  abuse  of  discretion. 

7.  Appeai.  and  Ebbob  «=>105(K1)— Ebbob  in 
Admission  of  Evidence  Habmlebs. 

Any  possible  error  in  admitting  evidence 
containing  a  suggestion  of  compromise  in  a 
breach  of  contract  case  held  not  reversible  er- 
ror, since  action  was  based  on  a  written  con- 
tract, which  was  not  altered  by  defendant's  be- 
lief as  to  whether  he  was  or  was  not  bound  by 
its  terms. 

In  Bank. 

Appeal  from  Superior  Conrt,  Tehama  Goon- 
ty;  John  F.  Ellison,  Judge. 

Action  by  O.  F.  Slankard  against  William 
B.  Wagnon.  A  Judgment  for  plaintifF  was 
reversed  by  the  District  Court  of  Appeal,  and 
case  transferred  to  the  Supreme  Court  In 
bank.  Judgment  of  District  Court  of  Appeal 
reversed,  and  that  of  superior  court  affirmed. 

Sterling  Carr,  of  San  Francisco,  for  appel- 
lant 

McCoy  &  Gans,  of  Red  Bluff,  tor  reagpond- 
ent 

MELVIN,  3.  Plaintiff  sned  snceBafully  for 
damages  on  account  of  a  breach  of  a  on* 
tain  contract  whereby  defendant  had  prom- 
ised to  indemnify  him  for  a  shortage  In  the 
acreage  of  a  tract  of  land  In  Tehama  coun- 
ty sold  by  Mr.  Wagnon  to  plaintiff,  and  con- 
veyed on  defendant's  account  to  Mr.  Slan- 
kard by  one  H.  G.  Stevenson. 

There  Is  little  conflict  with  reference  to  the 
facts,  which  are,  substantially,  as  follows : 

(Defendant  had  a  contract  for  the  purchase 
of  a  tract  of  015  acres  from  Mr.  Stevenson. 
On  August  2,  1913,  the  parties  hereto  en- 
tered into  a  written  agreement  for  the  pur- 
chase by  plaintiff  of  a  portion  of  the  515 
acres,  and  In  the  fulfillment  of  that  contract 
defendant,  Wagnon,  caused  the  owner  to 
make  a  deed  to  plaintiff,  Slankard.  The 
property  was  described  in  said  deed  as  fol- 
lows: 

"Lots  1,  2,  3,  and  4  of  block  81;  lots  5,  6. 
7,  and  8  of  block  30;  lots  6,  6,  7  and  8  of 
block  29 ;  lots  1,  2,  3  and  4  of  block  32 ;  and 
the  westerly  456  feet  of  lots  6  and  7  of  block 
28,  and  the  westerly  466  feet  of  lots  2,  S,  6 
and  7  of  block  33,  as  the  said  lots  and  blocks 
are  laid  out  designated  and  delineated  ui>on  a 
certain  map  entitled  'Richfield  Colony  Tehama 
County,'  surveyed  by  H.  O.  Shackdford,  licena- 
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ed  surveyor,  filed  in  the  County  Becorder'a  of-  r 
fice,   of  Tehama   County  February  6tli,  1809. 
Containing  215  acres,  more  or  leas." 

Before  closing  the  transaction  of  the  pur- 
chase of  the  land  from  Stevenson,  the  defend- 
ant engaged  a  sarveyor  to  run  the  lines  of 
the  pn^ierty.  Owing  to  the  shortness  of  ; 
time  In  which  he  was  required  to  report,  the 
sarveyor  did  not  promise  absolute  accuracy, 
but  agreed  to  do  his  best.  He  reported,  soon 
afterwards,  that  the  property  described  in 
the  contract  with  Stevenson  was  S9  acres 
abort  of  the  amount  agreed  to  be  conveyed. 
Believing  that  the  land  conveyed  to  Slankard 
was  short  of  the  acreage  specified  in  the  deed, 
Mr.  Wagnon  sought  an  Interview  with  Mr. 
Slankard.  Their  negotiations  at  that  time  re- 
sulted In  the  written  agreement  upon  which 
this  action  was  subsequently  based.  That 
contract,  dated  August  31,  1914,  recites  that 
Wagnon  had  agreed  to  convey  to  Slankard 
the  most  westerly  215  acres  of  the  land  which 
Stevenson  had  promised  to  sell  to  the  for- 
mer; that  Wagnon  had  caused  Stevenson  to 
give  the  former's  grantee  a  deed  which  was 
supposed  to  convey  the  most  westerly  216 
acres  of  said  land;  that  subsequently  it 
appeared  that  the  land  described  in  the  deed 
did  not  contain  215  acres ;  that  Wagnon,  not 
having  received  a  deed  from  Stevenson,  was 
unable  then  to  make  good  the  shortage ;  that 
a  suit  was  pending  tn  the  superior  court  by 
Wagnon  against  Stevenson  and  wife  for  the 
purpose  of  compelling  conveyance  of  all  the 
land  described  in  the  contract  of  May  22, 
1913,  between  said  Stevenson  and  said  Wag- 
non ;  and  that  Wagnon  desired  "to  secure 
said  G.  F.  Slankard  in  the  conveyance  of  said 
remaining  59  acres  of  land  in  case  be,  the 
said  William  B.  Wagnon,  obtains  the  same 
from  said  H.  G.  Stevenson,  or  In  lieu  there- 
of to  properly  Indemnify  said  G.  F.  Slank- 
ard for  such  shortage."  In  consideration  of 
these  premises  and  of  certain  ia>venant8  of 
the  party  of  the  second  part  (Slankard)  and 
for  other  good  and  valuable  considerations 
the  party  of  the  first  part  CWagnon)  cove- 
nanted and  agreed  In  the  event  of  full  re- 
covery in  his  action  against  the  Stevensons 
to  convey  to  Slankard  within  two  mcmths 
"the  remaining  fifty-nine  (59)  acres  of  the 
land  described  and  referred  to  in  said  con- 
tract of  August  2,  1913,  between  said  Wil- 
liam B.  Wagnon  and  said  G.  F.  Slankard, 
said  land  to  be  free  and  clear  from  all  In- 
cnmbrancea  or  liens  of  any  nature'  whatso-  j 
ever,"  or  In  lieu  thereof  certain  described  i 
lots  situated  in  the  tract  known  as  the  Corn- : 
Ing  Irrigated  Farms.  | 

The  party  of  the  second  part  (Slankard), 
In  consideration  of  the  premises,  of  the  cov- 
enants of  the  first  party  and  the  performance  i 
thereof,  and  for  other  good  and  valuable  con- 1 
federations,  agreed  to  forbear  from  bring-  | 
ing  any  suit  upon  his  previous  contract  with  ' 
Wagnon,  or  for  the  -recovery  of  the  lands  | 
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therein  described,  or  for  the  moneys  therein 
specified  until  two  months  after  the  entry  of 
Judgment  In  the  suit  by  Wagnon  against  the 
Stevensons. 

It  was  also  agreed  that  In  the  event  of  a 
compromise  of  that  Utlgatlon  W^Uiam  B. 
Wagnon  would  immediately  convey  to  G.  F. 
Slankard  the  50  acres  "constituting  the  re- 
mainder of  the  land  referred  to  in  said  con- 
tract" of  August  2,  1913,  or  in  lieu  thereof 
the  specified  lots  In  Corning  Irrigated  Farms. 

There  was  a  settlement  of  the  lawsuit  of 
Wagnon  against  Stevenson  and  wife,  but  he 
refused  to  comply  with  the  terms  of  the 
agreement  of  August  31,  1914.  The  result 
was  this  suit,  based  upon  the  alleged  breach 
of  that  agreement  by  the  defendant 

By  his  answer  defendant  admitted  the  ex- 
ecution of  the  agreement  of  August  31,  1914, 
but  asserted  that  the  information  upon  which 
he  relied  in  making  that  contract  was  erro- 
neous. It  was  averred  In  the  answer  that 
plaintiff  did  receive  and  then  held  215  acres 
of  land — all  fhat  was  called  for  in  the  deed 
from  Stevenson.  It  was  further  alleged  that 
the  deed  from  Stevenson  was  a  warranty 
deed,  that  it  was  accepted  by  plaintiff  in  full 
performance  of  defendant's  contract  of  sale, 
and  that  plaintiff's  remedy,  if  the  actual  land 
received  by  him  was  less  than  that  for  which 
the  deed  was  given,  was  against  Stevenson. 
There  was  no  prayer  for  the  cancellation  of 
the  agreement  of  August  31,  1914,  nor  for  Its 
amendment 

Upon  the  Issues  thus  joined  the  cause  was 
tried  before  the  court,  without  a  jury,  and 
judgment  for  plaintiff  in  the  sum  of  94,987.65, 
with  interest,  was  given. 

The  appellant  denies  that  there  was  sufll- 
dent  evidence  to  support  four  certain  find- 
ings. Another  finding  is  attacked  as  uncer- 
tain and  argumentative  and  the  evidence  in 
support  of  it  is  declared  to  be  inadmissible, 
but  appellant  contends  that  even  if  it  was 
properly  admitted,  the  conclusion  drawn  from 
it  is  erroneous.  Error  is  also  predicated 
upon  the  admission  of  testimony  regarding 
offers  of  compromise,  and  upon  the  court's 
refusal  of  defendant's  request  for  ipermis- 
sion  to  file  a  cross-complaint 

Finding  No.  10,  one  of  those  attacked  by 
appellant  was  to  the  effect  "that  the  proper- 
ty conveyed  to  plaintiff  by  the  Stevenson  deed 
was  44.24  acres  short,  and  that  plaintiff  does 
not  now  hold  any  greater  acreage  than  170.76 
acres."  The  other  questioned  findings  are  of 
like  import.  The  theory  upon  which  these 
findings,  and,  indeed,  all  the  material  ones, 
were  made  may  be  best  understood  by  read- 
ing the  following  paragraphs  from  the  clear 
and  logical  opinion  of  Judge  Ellison,  who 
tried  the  case: 

"From  the  testimony  introduced  and  the 
measurements  made  by  certain  surveyors  em- 
ployed for  that  purpose,  it  must  be  held  that 
the  calls  in  the  deed   from   Stevenson  to  the 
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plaintiff,  when  measured  out  upon  the  ground, 
malce  an  area  of  215  acres,  provided  the  sec- 
tion lines  are  where  they  locate  them. 

"If  this  were  all  of  the  case,  it  would  seem 
that  the  defendant  would  be  entitled  to  a  judg- 
ment, but  the  fact,  as  disclosed  by  the  evidence, 
is  that  before  the  plaintiff  contracted  to  buy  the 
215  acres  he  was  taken  upon  the  ground  by  the 
defmdant,  Wagnon,  and  thereon  the  westerly 
boundary  of  the  land  which  he  contracted  to  sell 
to  him' was  pointed  out  to  him  as  being  a  fence 
running  north  and  south.  The  land  east  of  this 
north  and  south  fence  deeded  to  the  plaintiff 
does  not  contain  215  acres. 

"A  plat  of  the  subdivision  showing  the  land 
described  in  the  deed  to  the  plaintiff,  when  plac- 
ed upon  the  ground,  would  seem  to  run  some 
distance  westerly  of  this  fence,  to  what  is 
claimed  to  be  the  section,  lines.  It  is  this  land 
between  the  fence  that  was  pointed  out,  and 
the  so-called  location  of  the  section  lines  that 
caused  the  dispute  between  the  parties. 

"It  sufficiently  appears  from  the  testimony 
'  that  at  the  time  the  deed  was  made  to  the  plain- 
tiff, and  now,  the  land  west  of  this  fence,  and 
between  it  and  what  is  supposed  to  be  the  sec- 
tion lines,  was  in  the  possession  of  other  par- 
ties, and  had  been  for  a  great  many  years,  they 
claiming  to  be  the  owners  thereof,  and  that  said 
fence  was  the  easterly  boundary  line  of  their 
lands. 

"When  the  contract  of  August  81,  1914,  was 
entered  into  it  was  clearly  the  belief  of  both 
the  plaintiff  and  defendant  that  the  westerly 
boundary  line  of  the  land  deeded  to  the  plain- 
tiff was  this  fence,  and  it  was  clearly  their  un- 
derstanding that  the  land  easterly  of  the  fence 
deeded  to  the  plaintiff  contained  69  or  there- 
abouts acres  less  tban  the  amount  agreed  to  be 
conveyed  to  him,  to  wit,  215  acres,  and  with 
this  knowledge  the  contract  of  August  81,  1914, 
was  entered  into. 

"It  is  now  claimed  by  the  defendant  that,  as 
the  calls  in  the  plaintiff's  deed  extend  westerly 
from  the  fence  far  enough  to  make  215  acres, 
he  has  received  from  the  defendant  all  that  he 
was  entitled  to.  But  it  was  evidently  not  the 
intention  of  the  parties  in  executing  the  con- 
tract of  August  31,  1914,  to  put  the  plaintiff 
to  the  expense  or  trouble  of  bringing  litigation 
against  the  occupants  of  the  land  west  of  the 
fence  to  recover  the  same.  The  defendant  defi- 
nitely contracted  to  convey  to  him  59  acres 
more  land  than  he  had  received,  or  in  lieu  there- 
of to  convey  him  certain  lots.  He  haa  done 
neither. 

"The  rule  is  Invoked  that  a  party  who  buys 
land  in  the  possession  of  another  must  ascertain 
the  rights  of  the  person  in  possession,  or  buys 
the  land  at  his  peril  without  making  such  in- 
vestigation. But  this  rule  is  not  applicable  to 
this  case,  because  the  plaintiff  was  not  informed 
that  any  one  was  in  possession  of  any  part  of 
the  land  that  he  was  buying.  In  fact,  no  one 
was  in  possession,  so  far  as  the  evidence  shows, 
of  any  of  the  property  east  of  the  fence  refer- 
red to,  and  no  intimation  was  made  to  him  that 
he  was  buying  any  land  west  of  the  fence,  but 
the  contrary  was  stated.  Hence  he  was  under 
no  obligations  to  make  any  inquiries  as  to  the 
ownership  or  possession  of  the  lands  lying  west 
of  the  fence. 

"Interpreted  in  the  light  of  all  the  facts  and 
circumstances  of  the  case,  the  defendant's  con- 


tract with  the  plaintiff  was  to  convey  to  him 
215  acres  lying  easterly  of  the  fence  that  was 
pointed  out  to  him  as  the  westerly  boundary 
of  the  land  that  he  was  to  buy,  and  it  was  not 
contemplated  or  expected  that  he  should  bring 
any  suits  to  recover  any  lands  lying  west  of  said 
fence,  or  make  any  effort  to  take  possession  of 
the  same.  And  it  was  in  the  light  of  this  situa- 
tion that  the  defendant  agreed  that  upon  the 
determination  or  compromise  of  the  suit  whicb 
he  had  brought  against  Mr.  Stevenson  be  would 
make  a  conveyance  to  the  plaintiff  of  59  acres 
of  land,  or  in  lieu  thereof  convey  to  him  the  lots 
in  the  Coming  Irrigated  Farms  tract 

"The  contract  between  the  parties  is  in  writ- 
ing, and  is  supported  by  an  adequate  consider- 
ation, to  wit,  the  mutual  promisee  of  the  parties 
and  the  settlement  of  a  controversy  then  eziat- 
ing  between  them  as  to  the  acreage  the  plain- 
tiff was  to  receive  compared  with  the  acreage 
he  had  received,  the  consideration  on  the  part 
of  the  plaintiff  being  that  he  would  forbear  to 
bring  any  suit  against  the  defendant  until  the 
final  determination  or  compromise  of  the  suit 
of  Wagnon  against  Stevenson,  ^is  the  plain- 
tiff has  done,  as  is  alleged  in  his  complaint  and 
admitted  on  the  trial,  and  the  contract,  so  far 
as  he  is  concerned,  is  fully  executed,  and  the  de- 
fendant has  received  the  consideration  therefor, 
to  wit,  the  forbearance  to  bring  any  suit." 

[1]  Bat  It  Is  earnestly  asserted  that  the 
oral  statements  of  defendant  with  reference 
to  the  location  of  the  fence  upon  the  wester- 
ly boundary  of  the  land  were  not  admissible, 
because  their  effect  was  to  vary  by  parol  the 
terms  of  a  writtoi  contract  These  statements 
were  not  admitted,  however,  for  any  guch 
purpose.  It  Is  to  be  remembered  that  this 
action- was  based,  not  upon  the  original  con- 
tract of  sale,  but  upon  the  later  compromise 
agreement  It  was  prcqper  to  show  the  dr- 
cumstances  attending,  surrounding,  or  ex- 
plaining its  execution.  There  was,  perhaps, 
a  mutual  mistake  of  both  parties  to  the  agree- 
ment regarding  the  paper  title — ^that  is  to 
say  the  area  included  within  the  descrip- 
tlon  In  the  deed — but  there  was  no  mistake 
about  the  land  actually  occupied  by  the  plain- 
tiff and  the  fact  that  It  was  far  ^ort  of  con- 
taining 215  acres.  This  shortage  gives  the 
reason  for  the  contract  of  August  31,  1914. 
The  oral  testimony  explains  the  intention  of 
both  Wagnon  and  Slankard  regarding  the 
land  agreed  to  be  conveyed,  and  it  also  identi- 
fies the  said  land.  The  written  Instrument 
of  August  2,  1913,  and  the  deed  from  the 
Stevensons  to  Slankard  were  varied  (so  far 
as  It  lay  in  Wagnon's  and  Slankard's  power 
so  to  vary  them)  by  the  agreement  of  August 
31,  1914.  It  is  %y  this  last  specified  Instru- 
ment and  not  by  the  parol  testimony,  that 
the  terms  of  those  Instruments  were  changed, 
or,  rather,  superseded.  The  authorities  dted 
by  appellant  upon  the  subject  of  attempted 
variation  of  written  agreements  by  oral  testi- 
mony are  consequently  not  In  point 

[2]  Nor  was  there  any  significance  In  the 
fact  that  plaintiff  did  not  offer  to  restore  to 
defendant  the  former's  title,  U  any,  In  and 
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to  the  land  to.  the  west  of  the  fence.  It  does 
not  appear  that  Wagnon  completed  his  pur- 
chase from  the  Stevensons,  nor  that  he  would 
be  entitled  In  any  event  to  a  quitclaim  deed 
to  that  part  of  the  property  deeded  to  Slan- 
kard  but  never  possessed  by  him. 

[3]  The  other  finding  attacked  by  the  ap- 
pellant is  the  one  numbered  15.-  That  finding 
Is  one  whereby  It  1b  set  forth  that — 

At  the  date  of  the  execution  of  the  original 
contract  of  sale  between  Wagnon  and  Slankard 
"it  was  the  understanding  and  belief  of  both 
parties  thereto  that  the  westerly  line  of  the 
2i5-acre  tract  contracted  to  be  sold  to  the  plain- 
tiff by  the  defendant  was  certain  old  establish- 
ed fences  running  north  and  south;  that  at 
said  time  all  of  the  lands  lying  west  of  said 
fence  lines  were  in  the  possession  of  other  per- 
sons claiming  said  fence  lines  as  the  eastern 
boundaries  of  their  lands,  and  they  had  been  so 
in  possession  and  so  claiming  for  many  years." 

The  finding  then  sets  out  the  going  of 
plaintiff  upon  the  land  with  defendant,  and 
the  latter's  act  of  pointing  out  the  fences 
as  the  western  boundary  of  the  land  to 
be  sold,  and,  further,  that — 

"The  land  contracted  to  be  sold  to  said  plain- 
tiff, and  which  was  deeded  t6  him  by  said  H. 
C  Stevenson  and  wife,  does  not  contain  215 
acres,  if  said  fence  'lines  were  the  western 
boundary  thereof,  but  it  contained  44.24  acres 
less  than  216  acres;  that  it  was  by  reason  of 
these  conditions  that  said  defendant  herein 
brought  the  suit  against  said  Stevenson  and 
wife  referred  to  in  said  Exhibit  B  [the  con- 
tract dated  August  31,  1914],  and  while  said 
suit  was  pending  said  Exhibit  B  was  executed; 
that  it  is  true  that  if  the  western  line  of  the 
land  conveyed  to  plaintiff  herein  by  said  Ste- 
vensoii  and  wife  can  be  placed  west  of  the  said 
fence  lines  and  on  certain  section  lines,  he 
would  then  have  title  to  216  acres  of  land,  but 
all  of  the  land  west  of  the  said  fence  lines  would 
be  of  lands  in  the  possession  of  other  persons 
daiming  to  own  the  same,  and  with  no  certain- 
ty that  they  can  be  dispossessed  by  litigation, 
or  otherwise;  that  it  was  to  meet  this  situa- 
tion that  said  Exhibit  B  was  executed ;  that 
said  Exhibit  B  was  not  executed  by  reason  of 
any  mistake  on  the  part  of  the  defendant  here- 
in, nor  by  reason  of  any  mistake  on  the  part 
of  the  plaintiff  herein,'  but  it  was  executed  for 
a  valuable  consideration,  which  has  been  fully 
executed  by  the  said  plaintiff,  and  for  the  pur- 
pose of  placing  upon  said  defendant  the  burden 
and  duty  of  securing  title  to  the  additional  44.- 
24  acres  of  land  comprising  said  shortage,  so 
that  said  plaintiff  would  have  the  beneficial  use 
and  enjoyment  thereof,  or,  failing  to  convey  the 
same  to  him,  then  to  convey  to  him  the  other 
lands  described  in  said  Exhibit  B." 


We  fail  to  agree  with  appellant  in  his 
statement  that  this  finding  is  uncertain  and 
argumentative.  On  the  contrary,  It  is  a 
clear  statement  of  the  facts  and  of  the  rea- 
soning of  the  conrt  as  given  also  in  the  opin- 
ion which  we  have  quoted  above. 


Nor  Is  the  objection  to  the  evidence  upon 
which  finding  15  Is  based  a  valid  one.  It  is 
aimed  particularly  at  the  statements  of  Mr. 
Slankard  that  Mr.  Wagnon  and  a  surveyor 
both  pointed  out  the  old  fence  as  being  on 
the  western  boundary  of  the  land.  In  the 
first  place  it  appears  that  there  was  no  objec- 
tion to  this  line  of  testimony  until  all  of  the 
essentials  had  been  twice  stated  by  the  wit- 
ness. Then  objection  was  made  to  a  reca- 
pitulating question  Involving  the  very  matter 
regarding  which  the  witness  had  spoken 
without  objection.  The  basis  of  the  objec- 
tion was  that  the  parol  statement  tended  to 
vary  the  terms  of  the  written  agreement. 
This  was  not  a  tenable  objection  for  reasons 
which  we  have  heretofore  discussed. 

Finding  15  is  also  supported  by  the  evi- 
dence which  clearly  showed  the  understand- 
ing of  the  contracting  parties  that  the  fence 
marked  the  western  property  line,  and  that 
Exhibit  B  was  not  executed  solely  by  reason 
of  this  mistake,  but  also  for  the  valuable 
consideration  which  had  been  subsequently 
fully  executed  by  plaintiff. 

[4]  The  inclusion  of  law  based  upon  find- 
ing 16  is  declared  by  appellant  to  be  erro- 
neous. Appellant  cites  authorities  holding 
that  acquiescence  in  a  wrong  boundary  is 
treated  as  a  mistake  when  the  true  boundary 
may  be  ascertained  by  a  deed  and  neither 
party  Is  estopped  from  claiming  the  true 
line.  But  this  is  not  a  controversy  between 
coterminous  owners,  and  the  authorities  in- 
voked are  not  applicable.  Mr.  Wagnon  had 
pointed  out  to  his  vendee  certain  lands  east 
of  a  certain  fence,  and  had  made  a  contract 
to  sell  said  lands.  Later  he  learned  that 
these  lands  did  not  contain  the  represented 
area,  and  he  made  a  new  agreement,  sup- 
ported by  a  valuable  consideration,  that  he 
would  make  the  shortage  good.  With  all  »f 
the  conditions  of  this  agreement  plaintiff 
complied. 

[5,  6]  During  the  trial  the  court  made  a 
ruling  that  tf  plaintiff  should  prevail  in  the 
action  the  measure  of  damages  would  be  the 
value  of  the  lots  in  the  Coming  Irrigated 
Farms,  rather  than  that  of  the  acreage  in 
the  other  tract.  Plaintiff  thereupon  asked 
and  was  given  permission  to  amend  his  com- 
plaint so  that  it  should  contain  an  allega- 
tion of  the  area  and  the  market  value  of  the 
said  lots.  Defendant  specifically  waived  ob- 
jection to  such  amendment  After  the  testi- 
mony had  been  taken  and  during  the  progress 
of  the  argument  the  following  occurred,  as 
shown  by  the  record: 

"Mr.  McCoy  (counsel  for  plaintiff):  I  forgot 
to  offer  this  morning  that  amendment. 

"The  Court:     AU  right 

"Mr.  Garr  (counsel  for  defendant):  We  will 
have  time,  I  presume,  to  answer  this? 

"Mr.  McCoy:  Well,  yea;  you  can  have  time, 
or  you  can  consider  it  answered. 

"Mr.  Carr:  And  I  wish  at  this  time— I  over^ 
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looked  it— to  file  a  cross-complaint  for  the  re- 
sdndinir  of  this  contract 

"Mr.  McCoy:  The  evidence  is  all  In,  and  we 
are  arguing  the  case,  and  the  case  has  been 
tried  on  the  issues  made,  and  we  shall  object  to 
the  filing  of  a  cross-complaint. 

"Mr.  Carr:  My  cross-complaint  would  be  for 
the  rescinding  of  the  contract,  Exhibit  B,  and 
I  will  con^der  it  denied. 

"The  Court:  I  don't  think  I  will  permit  the 
cross-complaint  to  be  filed  at  this  late  stage  of 
the  case. 

"Mr.  Carr :  At  this  time  may  it  be  stipulated 
that  there  is  a  denial  of  the  value  of  this  land? 

"The  Court:  It  is  denied  it  has  any  value  ez< 
ceeding  $26  an  acre? 

"Mr.  Carr:  Xes. 

"The  Court:  All  right" 

Appellant  now  Insists  tliat  he  was  refused 
permission  to  amend  his  answer  and  to  file  a 
cross-complaint,  and  that  such  refusal  was 
error  necessitating  reversal  of  the  Judg- 
ment, citing  In  that  behalf  Third  Street  Im- 
provement Co.  T.  McLelland,  23  CaL  App. 
369,  137  Pac.  1088.  It  will  be  apparent  at 
once  that  defendant  was  only  refused  per- 
mission to  file  a  cross-complaint,  and  that  the 
amended  complaint  was  deemed  answered 
by  stipulation  or  understaudlag  that  defend- 
ant denied  a  greater  value  than  $25  an  acre 
for  the  lots  in  question.  Amendments  to 
pleadings  and  tbe  filing  of  new  pleadings  are 
so  thoroughly  within  the  discretion  of  th6 
superior  court  that  this  court  is  slow  to  hold 
as  serious  error  a  refusal  to  permit  a  change 
In  the  theory  of  a  defense  or  a  case  for  plain- 
tiff at  the  eleventh  hour.  On  appeal  this 
discretion  of  the  court  In  which  the  trial 
took  place  either  in  granting  or  refusing  per- 
mission to  file  new  pleadings  will  not  be  dis- 
turbed except  in  case  of  evident  abuse  there- 
of. 21  Ruling  Case  Law,  573;  Hawthorne 
r.  Slegel,  88  CaL  lutf,  25  Pac.  1114,  22  Am. 
St.  Rep.  291;  Brlttan  v.  Oakland  Bank  of 
Savings,  124  CaL  282,  57  Pac.  84,  71  Am.  St 
Rep.  58;  Dunphy  r.  Dunphy,  161  Cal.  380, 
119  Pac.  512,  38  L.  K.  A.  (N.  S.)  818,  Ann. 
Cas.  1913ti,  1230;  Postlethwalte  v.  Minor, 
168  CaL  227,  142  Pac.  591  We  find  no  abuse 
of  discretion  in  the  ruUng  here  attacked. 
In  this  case  the  defendant  knew,  long  before 
he  went  to  trial,  that  the  deed  to  plaintiff, 
by  its  terms,  included  215  acres.  He  knew 
all  of  the  circumstances  surrounding  and  pre- 
ceding the  execution  of  the  last  agreement 
with  plaintiff,  yet  he  did  not  ask  for  a  rescis- 
sion thereof  until  after  he  had  put  in  all  of 
bis  evidence  and  rested,  in  the  case  cited  by 
appellant  the  facts  were  quite  different, 
for  there  it  appeared  that  at  the  trial  a  cir- 
cumstance most  essential  to  plaintiff's  cause 
of  action,  namely,  a  mistake,  consisting  of 
defendant's  failure  to  give  it  a  proper  credit, 
was  discovered  during  the  triaL  It  was 
there  properly  held  that  tbe  court  abused  its 
discretion  In  refusing  plalntifTs  request  to 
amend  in  accordance  with  the  facts. 


[7]  Finally,  appellant  contends  iliat  the 
court  erred  In  admitting  testimony  tending 
to  show  an  offer  of  compromise  on  his  part 
Plaintiff  testified  that  defendant  had  caUed 
upon  him,  and  in  answer  to  the  question, 
"What  did  he  say?'  replied: 

"He  said  he  would  fi^  it  up  with  me  and  give 
me  the  land  when  Mr.  Crittenden  got  back 
from  New  York.  I  waited  on  him  something 
like — well,  until  that  date  I  brought  suit  there, 
and  I  didn't  even  hear  nothing  from  any  of 
them,  and  so  I  come  up  here  and  brought  the 
suit.  And,  in  fact,  I  wrote  him  a  couple  of  let- 
ters, and  he  has  never  answered  them." 

The  objection  to  this  testimony  probably 
should  have  been  sustained,  but  it  did  not, 
accurately  speaking,  amount  to  an  offer  of 
compromise,  but  merely  to  a  declaration  that 
defendant  felt  himself  at  that  time  bound  by 
his  written  contract.  However,  treating  It 
as  an  offer  of  compromise  and  objectionable 
under  the  authority  of  Scott  v.  Wood,  81  Cal. 
398,  22  Pac.  871,  we  do  not  see  how  plaintiff 
was  Injured  by  its  admission.  The  action 
was  based  upon  the  written  contract  and 
that  instrument  was  neither  altered  nor 
strengthened  by  defendant's  subsequent  be- 
lief either  that  he  was  or  was  not  bound  by 
its  terms. 

The  Judgment  Is  afllrmed. 

We  concur :  ANGELLOTTI,  0.  J. ;  SHAW. 
J.;  LENNON,  J.;  WILBUR,  J.;  OLNBY,  J.; 
LAWLOB,  J. 


ELMER  BROS.  ▼.  CARPENTER.    (CHv.  1960.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   July  12,  1919.) 

1.  Sales  «=»347(2)— Bmeach  of  Wabbahtt— 
Pubghabb-Pbics  Notes— Consideration. 

Where  fruit  trees,  expressly  warranted  to 
be  merchantable,  were,  in  fact  nnmerchantable 
under  Pol.  Code,  |  2322,  as  amended  St  1917. 
p.  627,  and  section  23221,  as  added  by  St 
1817,  p.  637,  purchase-price  notes  were  without 
consideration  except  as  to  amount  received  for 
a  portion  bnyor  waa  able  to  sell  to  other  parties. 

2.  T'BIAL  «S»36(K— FiNDmOS— STTBPLTrBAQE. 

In  seller's  action  on  purchase-price  notes, 
where  buyer  set  up,  and  court  found,  breach  of 
express  warranty,  and  where  there  was  no  at- 
tack on  sufficiency  of  evidence  to  sustain  find- 
ings, the  force  and  validity  of  the  findings  held 
not  aSected  by  statement  in  conclusion  of  law 
that  there  was  an  implied  warranty;  such 
statement  being  mere  surplusage. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Action  hy  Elmer  Bros,  against  W.  H.  Car- 
penter. From  Judgment  for  plalqtiff  giving 
him  insufficient  relief,  he  appeals.    Affirmed. 


^ssFor  other  cases  sm  sam*  topic  sod  KBT -NUMBER  in  all  Kej-Numbered  Digests  an  A  Indwas 
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R.  M.  Wright,  of  San  Jose,  and  Webster 
&  Blewett,  of  Stoditon,  for  appellant 

Keyes  ft  Thomas,  of  Oakland,  for  respond- 
ent 

BURNWIT,  J.  The  action  was  brought  on 
two  promissory  notes  given  In  ccmsideratlon 
for  the  sale  by  plaintiff  to  defendant  of 
about  1,200  fruit  trees.  The  defense  was  bas- 
ed upon  the  claim  of  the  violation  of  an  ex- 
press warranty  as  to  the  quality  of  the  trees. 
There  were  two  counts  in  the  complaint  re- 
lating s^arately  to  the  two  notes,  and  as  to 
the  first  the  court  found:  "That  the  said  note 
referred  to  In  paragraph  2  of  these  findings 
was  wholly  without  any  consideration  what- 
ever, in  this,  that  the  said  note  was  executed 
by  this  defendant  for  fruit  trees  bought  from 
the  plaintiff  by  the  said  defendant ;  that  the 
said  purcdiase  was  made  prior  to  the  delivery 
and  Insitectlon  of  the  said  fruit  trees;  that 
the  plaintiffs  and  each  of  them  represented  to 
the  defendant  that  the  fruit  trees  aforesaid 
were  good,  sound,  and  healthy  fruit  trees; 
and  were  not  diseased;  that  this  defendant 
believed  the  representations  of  the  said  plain- 
tiffs and  each  of  them ;  and  relied  Implicitly 
upon  their  representation  that  the  said  fruit 
trees  were  good,  sound,  and  merchantable 
fruit  trees,  and,  relying  upon  said  representa- 
tions, which  he  believed  lit  the  date  he  exe- 
cuted the  said  note,  he  did  execute  the  same 
to  the  said  plaintiffs;  that  the  said  fruit  trees 
were  not  merchantable  trees,  and  were  dis- 
eased with  a  black  rot  and  were  prohibited 
from  being  sold  or  planted  or  used  as  such 
fruit  trees  under  the  provisions  of  section 
2322  of  the  PoUtical  Code  of  the  state  of  Cal- 
ifornia as  amended  by  St  1917,  p.  627,  and 
under  the  provisions  of  section  23221  of  the 
said  Political  Code  as  added  by  St  1917,  p. 
637,  the  said  trees  were  condemned  as  not 
merchantable." 

The  finding  as  to  the  second  count  is  simi- 
lar, except  that  it  appears  the  defendant  sold 
to  other  parties  a  i>ortlon  of  the  trees,  receiv- 
ing therefor  the  sum  of  $S2.60,  and  hence  the 
Judgment  was  In  favor  of  plaintiff  for  that 
sum.  Being  dissatisfied,  it  appealed  there- 
from. 

Appellant  says: 

"Cnie  sole  question  to  be  determined  by  this 
court  in  this  matter  la  whether  or  not  an  im- 
plied warranty  arose  from  the  transaction  in 
question.  The  lower  court  specifically  found 
that  there  was  an  implied  warranty  that  the 
fruit  trees  sold  by  plaintiffs  to  defendant  for 
which  the  notes  were  given  were  merchantable, 
and  that  the  consideration  for  said  notes  failed 
by  reason  of  the  unmerchantable  character  of 
said  trees  sold." 
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Appellant  then  proceeds  to  argue,  with 
quotations  from  certain  cases,  that  the  facts 
are  not  sufficient  to  show  an  implied  warran- 
ty, the  point  of  contention  being  that  the  ge^ 
eral  rule  is  that  there  is'  no  implied  warranty 
in  a  mere  contract  of  sale  (section  1764,  Civ. 
Code),  and  that  the  evidence  does  not  show 
the  case  to  be  within  the  exception  provided 
In  section  1771  of  the  same  Code,  as  follows: 
"One  who  sells  or  agrees  to  sell  merchandise 
inaccessible  to  the  examination  of  the  buyer, 
thereby  warrants  that  it  is  sound  and  mer- 
chantable." The  matter  is  discussed  because 
among  the  conclusions  of  law  the  trial  court 
stated:  "That  there  was  an  implied  warranty 
that  the  fruit  trees  sold  by  plaintiff  to  de- 
fendant for  which  said  notes  were  given, 
were  merchantable." 

[1,  2j  But  it  is  clear  that  this  may  be  en- 
tirely ignored  without  affecting  the  integrity 
of  the  Judgment  The  court  fully  found  the 
facts  as  we  have  shown,  from  which  the  con- 
clusion necessarily  follows  that  the  consider- 
ation for  the  ^  notes  failed,  except  as  to  the 
said  $52.60,  and  that  plaintiff  was  entitled  to 
a  Judgment  for  onl^  that  amount  Indeed, 
from  the  facts  the  court  properly  concluded: 

"That  the  consideration  for  said  notes  failed 
by  reason  of  the  unmerchantable  character  o{ 
the  trees  sold,  except  to  the  extent  of  $52.60, 
value  received  by  said  detendant;  that  plain- 
tiff is  entitled  to  judgment  in  the  sum  of  $52.60 
without  costs." 


The  force  and  validity  of  these  findings  are 
not  affected  in  the  least  by  the  erroneous  in- 
ference that  there  was  an  implied  warranty, 
instead  of  stating  It  to  be,  as  it  was,  an  ex- 
press warranty. 

We  may  add  that  as  to  this  objection  urged 
by  appellant  there  Is  evidence  In  the  record 
to  the  effect  that  when  the  trees  were  pur- 
chased they  were  not  accessible  to  the  exami- 
nation of  respondent  as  that  term  should  be 
applied  in  a  case  like  this,  and  the  court 
might  have  found  the  fact  in  the  language  of 
said  section  1771  of  the  Civil  Code.  The  de- 
fendant however,  set  up  in  his  answer  an 
express  warranty  and  its  violation.  The 
court  so  found,  and  the  sufficiency  of  the  evi- 
dence to  support  that  finding  is  not  attacked. 
We  may  therefore  disregard  the  said  state- 
ment as  to  am  implied  warranty  as  mere  sur- 
plusage. 

We  conclude,  after  an  examination  of  the 
record,  that  the  decision  was  entirely  Just 
and  the  Judgment  is  therefore  affirmed. 

We  concur:  cmPMAN,  P.  J. ;  HART,  J. 
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.      GREEN  et  aL  ▼.  HTNES.    (Civ.  2839.) 

(District  Court  of  Appeal,  First  District  Di- 
Tision  1,  California.     July  11,  1919.     Re- 
hearing Denied  Aug.  9,  1919.) 

1.  Gifts  <S=s>90(1),  66(1)— Bank  Book. 

That  there  was  found  among  decedent's  per- 
sonal effects  a  bank  book  showing  a  deposit  of 
$2,500  and  a  paper  on  which  was  written  in 
German,  "Money  and  all  that  I  have  give  you 
to,"  certain  persons,  held  not  to  show  a  gift 
of  the  bank  deposit  inter  vivos  or  causa  mortis 
by  decedent  to  such  persons. 

2.  Pbircipal  and  Aoent  «»43(1)— Retooa- 
TioN  or  AoBn^oT— Death  of  Pbinoipai.. 

One's  agency  to  deliver  for  the  donor  prop- 
erty to  the  donee  is  revoked  by  death  of  donor 
prior  to  delivery. 

8.  Plkadino  ®=>36(3)— Effsot  of  Adicbbionb 
IN  Anbweb. 
Defendant'  may  not  contend  he  should  not 
have  been  sued  as  administrator,  but  individu- 
ally; the  complaint,  which,  after  setting  forth 
defendant's  representative  capacity  of  admin- 
istrator, alleging  he  as  such  administrator  ob- 
tained possession  of  money  and  property,  and, 
after  demand  for  delivery  thereof  to  plaintiffs, 
refused  and  still  refuses  to  so  deliver  them,  not 
having  been  demurred  to,  but  such  allegations 
having  been  specificially  admitted  by  the  an- 


4.  Appeal  and  Ebbob  ®=>1177(S)— Disposi- 
tion OF  Cause— Ebbob  in  Findings. 
Though  on  the  facts  the  findings  and  judg- 
ment should  to  a  certain  extent  have  been  for 
the  other  party,  and  it  is  unlikely  that  there  can 
be  materially  different  testimony,  yet  it  not  be- 
ing in  the  province  of  the  appellate  court  to 
correct  findings,  the  case  must  be  remanded  for 
new  triaL 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thos.  E.  Graham, 
Judge. 

Action  by  Frances  Green  and  another 
against  W.  J.  Hynes,  administrator.  Judg- 
ment for  plaintiff^,  and  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

CuUInan  &  Hlckey,  Sbelton  &  Levy,  and 
David  It.  Levy,  all  of  San  Francisco,  and 
Lawrence  L.  Levy,  of  New  York  City,  tor  ap- 
pellant. 

B.  W.  Gillogley  and  Algernon  Crofton,  both 
of  San  Francisco,  for  respondents. 

WASTE,  P.  3.  Frederick  Driessen  died 
intestate.  After  Us  death  there  were  found 
among  bis  personal  effects,  among  other 
things,  ,a  bank  book  showing  that  the 
deceased  had  a  deposit  in  the  Bank  of 
South  San  Francisco,  in  the  sum  of  $2,584.70, 
a  promissory  note  and  mortgage  securing  the 
same.  In  the  sum  of  $1,250,  executed  by  Am- 
brose D.   Savage  and  Emma  J.   Savage,  to 


said  Driessen  and  a  paper  on  which  was 
written  In  German,  the  following:  "Money 
and  all  that  I  have  give  you  to  Mrs.  Green 
and  Miss  Green."  This  note  was  in  the 
handwriting  of  Driessen,  and  was  signed  by 
blm.  The  Imnk  book  and  these  papers  were 
delivered  to  a  former  employer  of  Driessen, 
and  were  afterwards  delivered  to  the  defend- 
ant as  administrator  of  the  estate  of  said  de- 
ceased. The  plaintiffs,  claiming  to  be  the 
owners  of  and  entitled  to  the  possession  of 
the  money  on  deposit  in  the  bank,  and  the 
promissory  note  and  mortgage,  brought  salt 
for  the  recovery  thereof  against  Hynes,  in 
his  representative  capacity,  as 'administrator 
of  the  estate  of  Driessen,  and  obtained  Judg- 
ment. From  this  judgment  defendant  ap- 
peals. 

The  court  found  that  on  the  24th  day  of 
September,  1914,  plaintiffs  gave  to  said  Fred- 
erick Driessen  the  sum  of  $1,339,  which  said 
money  belonged  to  the  plaintiffs;  that  said 
Driessen,  at  the  time  of  receiving  the  said 
money,  agreed  with  the  plaintiffs  to  invest 
the  same,  Vf or  and  on  behalf  of  said  plain- 
tiffs, and  to  lend  the  same  to  Ambrose  B. 
Savage  and  Emma  J.  Savage  and  take  a 
mortgage  executed  by  said  parties  therefor; 
that  the  said  Driessen,  on  the  26th  day  of 
September,  1914,  loaned  to  Ambrose  B.  Sav- 
age and  Emma  J.  Savage  the  sum  of  $1,250, 
the  same  l)elng  a  part  of  said  sum  of  $1,339, 
and  took  as  security  therefor  the  promissory 
note  and  mortgage  of  said  Ambrose  B.  Sav- 
age and  Emma  J.  Savage,  executed  to  said 
Driessen  as  mortgagee;  that  said  mortgage 
and  promissory  note  stand  in  the  name  of 
said  Driessen,  but  belong  to,  and  are  the 
property  of,  these  plaintiffs. 

This  finding,  supported  by  the  uncontra- 
dicted testimony  of  both  plaintiffs,  and  by 
Ambrose  B.  Savage  and  Emma  J.  Savage, 
who  executed  the  note  and  mortgage  for 
$1,250,  is  not  challenged  by  appellant,  who 
distinctly  disavows  any  claim  for  the  note 
and  mortgage,  or  the  money  secured  thereby. 

The  court  also  found  that  the  plaintiffs 
were  the  owners  and  entitled  to  the  posses- 
sion of  the  $2,581.70  in  cash,  which,  at  the 
time  of  the  death  of  said  Driessen,  was  on 
deposit  in  his  name  in  the  Bank  of  South 
San  Francisco.  We  fail  to  find  any  evidence 
supporting  this  finding. 

As  before  stated,  the  bank  iMok  showing 
this  deposit  was  in  Drlessen's  personal  ef- 
fects, at  the  home  of  the  witness  Elvizio  Cas- 
selUni.  A  few  days  before  Drlessen's  death, 
be  called  at  the  Cassellini  home,  where  he 
kept  Ills  effects,  took  the  note  and  mortgage, 
and  bank  book  showing  his  account  with  the 
South  San  Francisco  bank,  from  his  pocket, 
and  placed  them  In  a  valise,  containing  his 
personal  effects,  which  he  gave  to  Mrs.  Mary 
Cassellini,  saying,  "This  is  for  yon."  Her 
further  testimony  concerning  what  happened 
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Is  08  follows :  "Wben  be  handed  the  valise 
to  me,  he  said,  'Keep  It  for  yourself,'  and  he 
mentioned  the  name  of  Mrs.  Green,  bnt  I  did 
not  know  what  he  meant  by  it  or  who  Mrs. 
Green  was,  because  I  did  not  understand 
everything.  On  the  last  day  when  Fred 
went  away,  he  said  it  was  better  to  die,  and 
that  it  was  better  down 'at  Holy  Cross."  On 
cross-examination  she  testified  that  he  said: 
"I  want  you  to  liave  $500,  and  the  rest  to  go 
to  Holy  Cross."  The  witness  also  testified 
that  Drlessen  was  In  the  habit  of  coming  in 
her  house  and  opening  this  satchel  at  any 
time  be  saw  fit  There  is  not  to  be  found  In 
the  testimony  of  either  of  the  plaintifts,  or  of 
any  other  witness,  a  single  reference  to  the 
money  on  deposit  In  the  South  San  Francisco 
bank.  The  only  testimony  concerning  the 
bank  book  is  as  to  its  I)eing  found  in  the 
valise  among  the  decedent's  effects,  and  by 
Cassellini  tamed  over  to  Drlessen's  former 
employer. 

[1, 1]  We  are  unable  to  find  from  the  fore- 
going facts  either  a  gift  inter  vivos,  or  a  gift 
causa  mortis,  by  decedent  to  plaintiffs.  Bee- 
be  V.  Ooffln,  153  Cal.  174,  94  Pac.  766 ;  Noble 
V.  Garden,  146  Cal.  225,  79  Pa?.  883,  2  Ann. 
Cas.  1001 ;  Flte  v.  Perry,  8  Cal.  App.  85,  96 
Pac  102.  Neither  does  the  evidence  support 
the  theory  advanced  by  respondent  that  there 
was  a  sufficient  delivery  to  Mrs.  Cassellini 
for  the  plaintiffs.  If  Mrs.  Cassellini  was  the 
agent  of  the  decedent  to  deliver  the  property 
to  the  plaintiffs  the  agency  was  revoked  by 
his  death  before  the  delivery  was  made,  and 
no  title  passed  to  them.  Tml>ey  v.  Pease, 
240  111.  513,  88  N.  E.  1005,  16  Ann.  Cas.  370 ; 
Beebe  v.  Coffin,  supra ;  Hart  v.  Ketchum,  121 
Cal.  426,  53  Pac.  931;  Daniel  v.  Smith,  64 
Cal.  346,  30  Pac.  675. 

The  finding  of  the  trial  court,  and  the  con- 
clusion of  law  based  thereon,  that  plaintiffs 
were  the  owners  and  entitled  to  the  posses- 
sion of  the  $2,584.70,  in  the  South  San  Fran- 
cisco bank,  are  not  supported  by  the  record. 

[3]  Appellant  contends  that  the  plaintiffs 
cannot  maintain  this  action,  to  recover  the 
specifically  described  property  and  money, 
against  the  defendant  in  his  official  capacity 
as  administrator  of  the  estate  of  Drlessen; 
that  an  administrator,  in  his  individual  ca- 
pacity alone,  is  liable  to  the  rightful  owner 
for  a  wrongful  conversion  of  money  or  prop- 
erty. Assuming  this  to  be  true,  there  Is  a 
sufficient  reason  why  appellant  should  not  be 
allowed  to  Interpose  this  point. 

The  complaint,  after  setting  forth  the  rep- 
resentative capacity  of  Hynes,  as  administra- 
tor of  the  estate  of  Drlessen,  alleges  that  he 
("as  such  administrator  obtained  possession 
of  said  money  on  deposit  in  the  Bank  of 
South  San  Francisco,  and  the  said  note  and 
mortgage,"  and,  after  demand  for  the  deliv- 
ery thereof  to  plaintiffs,  "has  refused,  and 
still  refuses,  to  deliver  to  plaintiffs  the  said 


money,  or  any  part  thereof,  or  the  said  prom- 
issory note  or  mortgage."  No  demurrer  was 
interposed  to  this  complaint,  and  the  answer 
specifically  admits  the  foregoing  allegation. 
Appellant  is  bound  by  the  admission  on 
which  he  submitted  himself  and  the  contro- 
versy in  the  lower  court. 

[4]  From  the  whole  record  before  us  it 
aeeu\a  unlikely  that  the  testimony  on  a  re- 
trial can  be  materially  different  from  that  al- 
ready taken.  On  the  "facts  thus  appearing 
findings  and  judgment  should  be  in  favor  of 
the  plaintiffs  for  the  recovery  of  the  note  and 
mortgage  and  in  favor  of  defendant  for  the 
money  in  the  bank.  It  is  not  within  the 
province  of  the  appellate  court,  however,  to 
correct  findings.  Clark  v.  Huber,  20  Cal.  196, 
198.  Consequently,  the  case  must  be  remand- 
ed for  a  new  trial. 

The  Judgment  Is  reversed. 


We   concur: 
GAN,  J. 


RIOHABDS,    X;     EERRI- 


RAMSDELI.  V.  RAYMOND.    (Civ.  1881.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  July  15,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Sept  11, 1919.) 

1.  FXCHANOB  OT  PBOPEBTT  «S>11  —  RESCIS- 
SION—LiACHES—IiAFSK  Ol-  TnCB  ANn  CHAtfOE 

OF  Position. 
An  action,  treated  as  one  for  readsslon  of 
exchange  of  contracts  for  lands,  held  barred  by 
laches,  being  brought  8%  years  after  plaintiff 
had  demanded  rescission  and  defendant  had  re- 
fused unless  he  should  be  paid  a  certain  sum, 
and  after  defendant  had  disposed  of  the  prop- 
erty obtained  from  plaintiff. 

2.  Exchange  oi-  Pbopebtt  «s»13(3)— Fbattd- 
ULENT  Repbesentationb— Evidence. 

Fraudulent  representations  in  exchange  of 
contracts  for  lands  held  not  shown  by  evidence 
in  action  based  on  such  representations. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Grant  Jackson,  Judge. 

Action  by  Dora  B.  Smart  Ramsdell  against 
R.  R.  Raymond.  From  a  Judgment  for  plain- 
tiff and 'from  an  order  denying  motion  for 
new  trial,  defendant  appeals.    Reversed. 

Valentine  &  Newby,  of  Los  Angeles,  for 
appellant. 
G.  S.  Foltz,  of  Los  Angeles,  for  respondent. 

JAMES,  J.  Appeal  from  a'  Judgment  en- 
tered against  defendant  and  from  an  order 
denying  his  motion  for  a  new  trial. 

In  the  year  1910  defendant  had  bargained 
for  the  purchase  of  a  certain  13  unsurveyed 
lots  then  owned  by  one  Clark,  and  as  evi- 
dence of  his  right  to  such  property  had  re- 
ceived the  following  writing: 
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"Beceived  of  R.  R.  Raymond  four  thousand 
dollars  in  payment  for  (13)  thirteen  lots  in 
Laurel  Canyon  known  as  the  Clark  addition,  a 
part  of  the  Hermit  Place,  These  lots  are  to  be 
26x100  in  size  and  the  title  to  be  perfect. 

"B.  H.  Clark." 

At  the  same  time  plaintiff  was  the  owner 
of  an  equitable  interest  in  certain  real  es- 
tate for  which  she  had  paid  about  the  sam 
of  $2,500.  This  equitable  interest  she  agreed 
to  exchange  with  defendant  for  the  rights 
which  he  had  acquired  in  the  lots  first  men- 
tioned, and  the  exchange  was  effected.  In 
consummating  the  deal,  plaintiff  was  taken 
by  defendant  into  the  presence  of  Clark,  and 
a  new  receipt  was  executed  by  Clark  In  fa- 
vor of  the  plaintiff,  which  was  identical  In 
terms  with  that  above  set  out,  except  that 
plaintifTs  name  was  inserted  instead  of  the 
name  of  the  defendant  Plaintiff  was  Inr 
formed  at  the  time  that  the  lots  had  not 
been  surveyed.  The  lots  were  never  sur- 
veyed, and  deed  was  never  delivered  to  the 
plaintiff,  notwithstanding  her  demand  there- 
for, which  demand  was  made  upon  Ray- 
mond; and  it  appears  that  at  the  time  of 
the  transaction  an  attachment  had  been 
levied  against  the  property  out  of  which  the 
lots  were  tp  be  carved  by  a  creditor  of 
Clark's,  and  the  property  was  afterwards 
sold  under  execution.  It  was  bid  In  by  a 
friend  of  Clark's  for  the  latter's  benefit,  but 
before  the  period  of  redemption  expired  an- 
other creditor  of  Clark's  redeemed  from  the 
purchaser,  and  so  the  legal  title  which  had 
rested  in  Clark  at  the  date  of  the  transac- 
tion herein  referred  to  was  taken  away. 
More  than  3  years  after  the  date  of  the 
transaction  plaintiff  brought  this  action. 

It  is  difficult,  Indeed,  to  determine  Just 
what  character  to  give  the  alleged  cause  of 
action  set  forth  in  plaintiff's  amended  com- 
plaint, for  it  contains  allegations  in  part  ap- 
propriate to  the  equitable  action  of  rescis- 
sion, and  in  itart  allegations  appropriate  to 
the  legal  action  for  damages  by  reason  of 
failure  of  consideration.  The  action  as  first 
brought  included  both  Raymond  and  Clark 
as  defendants,  but  before  the  trial  dismissal 
was  made  as  to  Clark.  In  the  complaint  it 
was  alleged  that  Raymond  and  Clark  con- 
spired together  to  cheat  and  defraud  .the 
plaintiff,  and  that  they  falsely  and  fraudu- 
lently represented-  that  defendant  Raymond 
was  the  owner  of  13  lots  in  Laurel  Canyon, 
the  same  being  known  as  Clark's  addition, 
and  that  Clark  stated  that  Raymond  had 
purchased  the  said  13  lots  from  him  (Clark) 
and  had  paid  the  sum  of  $4,000  therefor,  and 
that  Raymond  exhibited  a  receipt  signed  by 
Clark  wherein  it  was  fraudulently  represent- 
ed that  Raymond  had  paid  to  Clark  the  sum 
of  $4,000  as  the  purchase  price  of  said  lots. 
It  is  further  alleged^ 

"That  said  receipt  and  eadi  and  every  part 
thereof  was  a  fabrication,  false  and  fraudulent, 


and  was  shown  to  and  exhibited  to  plaintiff  for 
the  farther  purpose  of  deceiving  and  misleading 
her  to  believe  the  said  false  and  frandnlent  rep- 
resentations and  statements  so  made  bj  defend- 
ants and  each  of  them  as  to  the  existence  of 
the  Clark  addition,  and  of  the  owneiehip  there- 
of by  Raymond,  for  which  he  had  paid  to  de- 
fendant Clark  in  cash  a  large  sum  of  money, 
as  defendants  Raymond  and  Clark  and  each  of 
them  well  knew  the  same  and  each  and  every 
of  said  statements  to  be  false.  That  in  fact 
and  in  truth  the  said  defendant  Raymond  had 
not  then  and  there  nor  prior  thereto  and  haa 
not  since  paid  to  said  Clark  the  som  of  $4,000 
or  anything  of  value  whatever  for  said  Laurel 
Canyon  lots,  and  the  said  Clark  did  not  then, 
nor  theretofore,  nor  at  any  time  thereafter  own 
a  clear  or  an  incumbered  or  any  title  to  13  lota, 
or  to  any  lot  or  piece  or  parcel  of  land  ia 
Laurel  Canyon;  that  there  was  not  then  and 
there  or  ever  before  or  since  that  time  any  lots 
in  said  Laurel  Canyon  known  as  lots  fat  the 
Clark  addition,  and  there  never  has  been  any 
such  addition  in  said  canyon  laid  out  or  recorded 
or  laid  out  and  recorded  ot  at  all,  as  provided 
or  otherwise  or  at  all,  •  •  •  and  defendant 
Raymond  then  and  there,  and  in  the  presence 
of  (31ark  offered  to  convey  and  transfer  to  plain- 
tiff said  13  lots  in  Laurel  Canyon  by  good  and 
sufficient  title  thereto  free  from  all  liens  and 
incumbrances,  in  even  exchange  for  plaintiff's 
interest  in  real  estate  in  the  town  of  Monte 
Vista." 

Further  allegation  was  made  "that,  rely- 
ing upon  the  integrity  and  good  faith  of 
said  defendant  Raymond,  plaintiff  believed 
said  statements,  and  each  of  them,  as  to  his 
ownership  of  the  said  described  Laurel  Can- 
yon lots,  and,  relying  upon  his  said  promise 
to  convey  to  plaintiff  said  lots  by  a  good 
and  Bufflcient  title  free  from  all  liens  and 
incumbrances,  '  •  ♦  •"  conveyed  the  in- 
terest owned  by  her  in  the  Monte  Vista  prop- 
erty. Allegations  followed  that  Raymond 
had  refused  to  convey  the  lots,  and  that  the 
plaintiff  had  offered  to  rescind  and  demand- 
ed that  title  to  her  property  be  restored  to 
her.  Further  allegation  followed  to  the  ef- 
fect that  Raymond  had  aj^roprlated  plain- 
tlfTs  real  estate  to  his  own  use  and  benefit, 
which  she  alleged  he  held  "in  trust"  for 
plaintiff ;  and  the  complaint  concluded  with 
the  following  prayer: 

"Plaintiff  prays  for  Judgment  against  said  de- 
fendant Raymond  upon  an  implied  contract  for 
direct  payment  of  money  in  the  sum  of  $4,0(X), 
the  value  of  the  real  estate  so  conveyed  away 
by  him  in  violation  of  his  said  trust,  and  that 
an  attachment  against  the  property  of  defendant 
Raymond  issue  forthwith  for  the  amount  of  said 
debt;    and  for  such  further  relief.    •    •    •" 

The  court  made  findings  which  In  gen- 
eral followed  the  allegations  of  the  com- 
plaint as  to  the  alleged  fraudulent  repre- 
sentations made,  and  concluded  by  first  en- 
tering Judgment  for  the  sum  of  $4,000.  Lat- 
er, when  the  motion  for  new  trial  was  pre- 
sented, the  court  made  an  additional  order 
that  imless  plaintiff  remit  all  amounts  ex- 
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oept  the  Bom  of  $2,500  tbe  nujtioa  for  new 
trial  would  be  granted.  The  excess  was  ac- 
cordingly remitted. 

It  ,wlll  be  noted  tbat  plaintiff  did  not  al- 
lege that  Raymond  represented  that  title  to 
the  lots  which  rested  in  Clark  was  then  free 
and  unincumbered.  She  does  allege  that  the 
title  was  not  unincumbered,  but  she  knew 
when  she  completed  the  transactions  that 
by  the  terms  of  the  receipt  itself  Raymond 
had  no  title  which  he  could  then  convey  to 
her,  ahd  that  the  legal  title  rested  in  Clark ; 
In  other  words,  that  Raymond's  interest  was 
a  mere  equitable  (me  evidenced' by  an  unre- 
corded receipt.  She  was  also  informed,  as 
the  undisputed  evidence  shows,  that  Clark 
was  to  survey  the  property  and  furnish  the 
deed.  That  she  exchanged  her  equity  for  the 
rights  which  were  evidenced  by  the  receipt 
from  Clark  to  Raymond  seems  to  ns  to  be  be- 
yond the  possibility  of  debate.  Plaintiff  in 
her  testimony  stated  that  the  property  com- 
posing the  13  lots  was  shown  to  her,  and  of- 
fered no  evidence  to  show  that  the  property 
was  not  of  great  value,  or  that  it  was  not 
the  same  property  that  Clark  owned  at  that 
time.  She  offered  Clark  as  a  witness,  and 
he  testified  to  his  ownership  of  the  same,  ad- 
mitted his  obligation  to  transfer  the  lots,  and 
explained  first  that  he  had  not  had  them  sur- 
veyed because  he  lacked  the  money  to  pay 
for  the  same,  and  explained  also  how  it  hap- 
pened that  title  to  the  property  was  taken 
away  from  him  through  the  attadiment  pro- 
ceedings and  redemption  by  his  creditors. 
It  appeared  by  his  testimony  that  he  bad 
been  a  man  of  considerable  wealth.  He  ac- 
counted for  the  fact  that  he  was  not  at  the 
time  of  the  trial  financially  responsible  by 
showing  that  he  had  had  to  respond  to  the 
liabilities  of  others  with  whom  he  had  be- 
come Interested  or  as  surety,  and  that  he 
had  given  to  members  of  his  family  large 
sums  of  money.  It  cannot  altogether  be  In- 
ferred from  his  testimony,  however.  If  such 
matter  Is  material  to  this  controversy,  that 
he  had  not  been,  within  a  reasonable  time 
after  the  date  of  the  transaction  between 
plaintiff  and  defendant,  of  sufficient  finan- 
cial responsibility  to  make  good  the  value  of 
the  lots  which  he  had  agreed  to  convey.  It 
was  asserted  In  the  complaint  that  the  reci- 
tation in  the  receipt  of  the  payment  of  ?4,000 
was  false,  and  that  Raymond  had  given 
nothing  for  his  contract  with  Clatk.  The 
evidence  showed  that  Raymond  had  ex- 
changed with  a  man  named  Jones,  in  whose 
interest  Clark  issued  the  first  receipt,  prop- 
erty or  an  equity  in  property  of  some  con- 
siderable value — the  evidence  fixed  it  at 
about  $2,600.  So,  by  way  of  remark.  It  may 
be  said  that  under  the  evidence  the  defend- 
ant had  paid  for  his  contract  with  Clark 
about  the  amount  tliat  plaintiff  had  paid  for 
her  equity  in  the  Monte  Vista  property.  Con- 
liderlng  the  question  of  fraud,  it  la  nowhere 


contended  that  the  evidence,  shows  that  ei- 
ther Clark  or  Raymond  had  any  knowledge 
at  the  time  of  this  transaction  that  an  at- 
tachment had  been  levied  upon  the  property 
of  Clark.  So  we  think,  as  will  appear  from 
what  has  been  stated,  that  the  effect  of  the 
exchange  transaction  between  plaintiff  and 
defendant  was  to  Invest  the  plaintiff  with 
the  right  to  have  conveyed  to  her  by  Clark 
a  good  title  to  13  lota,  or  an  equivalent 
amount  of  the  same  piopetty.  When  she 
conduded  her  deal  it  was  altogether  within 
her  power  to  have  ascertained  the  condition 
of  the  title  to  the  Clark  property,  and  by  so 
doing  have  become  Informed  of  the  ablUl7  of 
Clark  to  convey  to  her  title  when  demanded. 
Clark  was  produced  before  her,  and  made  as- 
surances that  he  was  an  honest  man  and 
would  carry  ont  his  agreement,  and  plain- 
tiff was  in  no  wise  left  In  the  dark  as  to 
who  was  the  owner  of  the  legal  title  to  the 
property  and  as  to  who  would  be  her  grantor 
under  the  receipt  We*  cannot  by  any  effort 
of  construction  say  that  the  complaint  states 
a  cause  of  action  against  Raymond  as  a 
guarantor  of  the  responsibility  of  Clark. 
[1]  Defendant  specially  pleaded  that  plain- 
tiff had  been  guilty  of  laches  in  pursuing  her 
remedy,  and  had  allov^ed  defendant  to  change 
his  position  of  ovraershlp  with  reference  to 
the  property  which  he  secured  from  plain- 
tiff. This  defuse,  no  doobt,  is  presented 
with  the  Idea  of  meeting  the  claim  that  this 
action  should  be  deemed  one  in  equity  for 
rescission,  and  if  we  were  so  to  treat  the  ac- 
tion we  think  that  under  the  evidence  that 
plea  should  have  been  sustained.  This  trans- 
action occurred  in  March,  1910.  Plaintiff 
testified  that  in  June  of  the  same  year  she 
demanded  of  Raymond  that  he  return  to 
her  her  property,  and  she  stated: 

"He  said  that  he  would  return  me  my  prop- 
erty. I  told  him  that  something  must  be  done ; 
the  time  was  going  by.  Mr.  Raymond  said  he 
would  return  me  my  property  If  I  would  give 
him  5500  bonus  besides  paying  up  all  of  what- 
ever interest  accrued,  or  what  Indebtedness.  I 
told  Mr.  Raymond  that  I  saw  no  reason  why  I 
should  give  him  |S00  bonus  when  he  had  given 
me  nothing  whatever.  He  replied  that  that  was 
the  settlement  that  he  would  make  and  no  oth- 
er. I  demanded  that  he  return  my  property  to 
me  or  give  me  the  deeds,  and  he  refused  to  re- 
turn me  the  property  unless  I  paid  him  the  $500 
bonus." 

The  amended  complaint  In  this  action  waa 
not  filed  until  November  26,  1913,  more  tlian 
3   years   and   5  months  after,  plaintiff   bad 
made  her  demand   for  rescission   and   been 
definitely  hiformed  of  the  only  terms  upon 
which  defendant  would  accede. 

[2]  The  grounds   of   reversal   asserted    oy 
appfellant  and  to  which  we  have  given   con- 
sideration are  entitled  to  be  sustained,      vve 
think  that  under  the  complaint  and  tbe   a.a- 
mitted  facU  the  flndlnga  of  the  court  cannot 
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be  confirmed.   That  tbe  plaintiff  bad  a  cause 
of  action  against  Clark  cannot  be  gainsaid, 
but  she  abandoned  tliat  action  and  elected  to 
proceed  against  tills  appellant  alone. 
The   judgment    and    order    are   reversed. 

We  concur:    CONREY,  P.  J.;    SHAW,  J. 


MACKET  ▼.  BRIDOEL    (Gir.  2856.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  July  IS,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Sept.  11,  1919.) 

Evidence  «=:>442(1)  — '  Paboi.  Evidknoi  — 
mobtoaoe  fobecrosube. 
Where  mortgagor,  pending  foreclosure,  con- 
veyed property  to  trustee  named  in  a  deed  of 
trust  constituting  another  incumbrance  upon 
the  property,  in  consideration  of  trustee's  agree- 
ment to  try  to  sell  property  and  give  mortgagor 
half  of  profit,  letter  stating  such  agreement,  be- 
ing silent  as  to  time  within  which  trustee  was 
to  try  to  make  sale,  could  be  explained  by  parol 
testimony,  showing  that  trustee's  efforts  to  sell 
were  to  b«  made  before  property  had  been  sold 
under  the  jnortgage  being  foreclosed. 

Appeal  from  Superior  Court,  Alameda 
County ;  Joseph  S.  Kof  ord,  Judge. 

Action  by  David  I.  Mackey  against  Henry 
S.  Bridge.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Nowlln,  Fassett  &  Little,  of  San  Francisco, 
for  appellant. 

Edwin  T.  Cooper,  of  San  Francisco,  for  re- 
spondent 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  the  defendant.  The  ac- 
tion is  one  to  have  if  declared  that  a  relation 
of  trust  existed  between  one  Wm.  H.  Nelson, 
the  predecessor  in  Interest  of  the  plaintiff, 
and  the  defendant,  In  relation  to  the  owner- 
ship and  sale  of  a  certain  piece  of  real  estate, 
upon  which  the  plaintiff  predicates  his  de- 
mand for  an  accounting  and  division  of  the 
proceeds  of  the  sale  of  said  real  estate.  Tbe 
facts  of  the  case  are  substantially  these: 

In  the  latter  part  of  the  year  1906  Wm.  H. 
Nelson  was  the  owner  of  a  certain  tract  of 
land  in  Yuba  county,  Cal.,  upon  which  there 
were  two  outstanding  incumbrances.  The 
first  of  these  was  a  mortgage  to  one  Oatkins, 
securing  a  notfe  then  due  from  said  Nelson  to 
the  mortgagee  for  the  sum  of  $15,500,  togeth- 
er with  $1,017.10  overdue  Interest  The  sec- 
ond incumbrance  was  in  the  form  of  a  deed 
of  trust  to  H.  S.  Bridge,  the  defendant  here- 
in, securing  an  Indebtedness  of  $4,600  due  by 
said  Nelson  to  the  wife  of  said  Bridge,  which 
was  also,  with  considerable  interest,  overdue. 


An  action  had  been  commenced  to  foreclose 
the  Gatklus  mortgage,  in  which  said  Nelson 
had  made  no  appearance  and  was  in  default, 
and  in  which  also  the  Bridges,  husband  and 
wife,  having  been  made  parties,  had  default- 
ed. The  real  estate  thus  affected  had  been 
suffered  by  the  mortgagor  to  be  much  neg- 
lected and  out  of  repair,  while  the  taxes  upon 
the  same  had  for  some  time  been  unpaid. 
While  things  were  In  this  desperate  and  de- 
plorable condition,  one  Herman  Murphy,  who 
had  been  the  agent  of  Nelson  In  negotiating 
the  loan  from  the  Bridges,  had  an  interview 
with  the  defendant,  H.  S.  Bridge,  in  an  en- 
deavor, apparently,  to  save  something  out  of 
the  Impending  wreck  of  Nelson's  fortunes, 
as  a  result  of  which  said  Bridge  and  Murphy 
prepared  the  following  letter: 

"San  Francisco,  Nov.  26,  1906. 

"Mr.  Wm.  H.  Nelson— Dear  Sir:  In  consid- 
eration of  your  deeding  me  the  ranch  at  Horn- 
cut,  instead  of  my  selling  it  under  trust  deed, 
I  hereby  agree  to  endeavor  to  sell  it,  and  agree 
to  give  you  half  the  profit  beyond  cost  to  me; 
cost  to  be  estimated  as  amount  of  liens  now 
against  the  property  and  any  advances  I  may 
make;  said  advances  to  draw  interest  at  1^% 
per  month. 

"Am  very  truly,  Henry  S.  Bridge. 

"Witness:  Herman  Murphy." 

This  letter  was  delivered  by  Murphy  to 
Nelson,  who  thereupon  executed  a  quitclaim 
deed  to  H.  S.  Bridge  covering  his  involved 
property,  which  deed  said  Murphy  had  pre- 
pared. Immediately  following  this  letter  and 
deed,  H.  S.  Bridge  endeavored  to  make  a  sale 
of  the  property  for'a  sum  slightly  in  excess 
of  the  amount  required  to  pay  the  indebted- 
ness against  it,  but  was  unable  to  do  so,  and 
on  February  9,  1907,  the  property  was  sold  at 
public  auction  under  the  Gatklns  foreclosure, 
and  was  bought  In  by  Gatklns  for  the  sum  of 
$17,962.08,  the  amount,  with  costs,  then  due 
upon  the  judgment  in  his  foreclosure  suit  A 
month  or  so  after  this  sale  Bridge  applied  to 
a  friend  named  Aaron  for  a  loan  to  the  for- 
mer's wife  of  a  sum  of  money  sufficient  to 
enable  her  to  redeem  the  property  from  the 
Catkins  sale.  He  was  able  to  secure  a  loan 
from  this  source  of  the  sum  of  $15,000.  Mrs. 
Bridge  supplied  from  her  own  funds  the  ad- 
dition sum  of  $3,368.56  needed  to  make  up 
the  sum  then  required  for  the  redemption  of 
the  prop.erty,  which  being  paid  to  Oatkins, 
he  executed  a  quitclaim  deed  of  the  prop- 
erty to  H.  S.  Bridge,  who  took  the  title 
to  the  same  as  his  wife's  trustee.  Almost 
Immediately  after  the  Bridges  had  thus 
taken  over  the  title  to  the  property,  a  dis- 
astrous flood  swept  over  the  land,  destroy- 
ing In  large  part  the  buildings  and  fenc- 
es Oiereon,  and  requiring  an  expenditure 
of  several  thousand  dollars  to  put  the  prem- 
ises in  a  state  of  repair.  The  money  for  this 
outlay  was  provided   by   Mrs.   Bridge  and 
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amounted  to  about  $8,000.  Other  expendi- 
tures to  a  considerable  amount  were  also 
made  by  tbe  Bridges  during  the  years  which 
Intervened  between  the  date  of  their  acQulsl- 
tion  of  the  property  and  the  time  when  they 
began  disposing  of  the  same  to  various  par- 
ties. The  first  of  these  sales  was  made  to 
Chas.  A.  Wetmore,  Jr.,  in  September,  1009, 
who  then  bought  a  portion  of  the  property 
for  the  purchase  price  of  $35,000.  About  a 
year  later  said  Wetmore  bought  the  remain- 
der of  the  pr<H)erty  for  the  purchase  price  of 
$22,000.  Both  of  these  purchases  by  Wet- 
more were  made  on  long-time  payments;  the 
latter  evidently  expecting  to  pay  for  the 
property  by  resales  to  other  parties,  who,  as 
they  bought,  took  deeds  directly  from  the 
Bridges.  Altogether  the  Bridges  realized 
from  these  sales  of  the  property  and  from 
rents  in  the  meantime  the  sum,  as  the  court 
found,  of  $67,536.91 ;  the  payments  aggregat- 
ing tUs  sum  extending  over  a  period  of  near- 
ly 10  years,  and  there  being  still  a  small 
amount  due  from  Wetmore  upon  his  con- 
tracts of  purchase  at  the  time  this  action 
was  begun  in  June,  1917. 

'In  the  meantime  Kelson  had  disposed  of 
whatever  Interest  he  may  have  had  in  the 
matter  by  virtue  of  the  above-quoted  letter 
from  H.  S.  Bridge.  Meeting  Murphy  In  the 
latter  part  of  1906,  and  needing  money  badly, 
the  latter  advanced  him  $26.  It  appears  that 
Nelson  had  already  borrowed  the  sum  of  $250 
from  Murphy,  acting  as  the  agent  of  his 
brother-in-law,  David  I.  Mackey,  the  plaintiff 
herein,  for  which  he  had  taken  Nelson's  note, 
and  which  he  now  agreed  to  return  to  Nelson, 
if  he  would  sign  a  written  order  on  H.  8. 
Bridge,  directing  the  latter  to  pay  to  Mackey 
all  sums  due  or  to  become  due  Nelson  by  vir- 
tue of  the  agreement  contained  in  the  above- 
quoted  letter  from  Bridge  to  Nelson.  Mnrphy 
prepared  and  Nelson  signed  this  paper,  and 
It  furnishes  the  foundation  for  the  plaln- 
tKTs  claim.  From  the  time  of  the  execution 
of  this  document  in  December,  1906,  and  un- 
til the  spring  of  1916,  neither  Murphy  nor 
Mackey  informed  the  Bridges  of  the  exist- 
ence of  this  writing,  or  of  any  Interest  ac- 
quired or  held  by  them  or  either  of  them  in 
the  proceeds  of  the  sale  of  the  Nelson  prop- 
erty, nor  asked  for  any  accounting  thereof. 
Their  first  activities  In  that  direction  were 
manifested  in  the  early  part  of  1916.  This 
action  was  commenced  on  June  14,  1917. 
Upon  the  trial  of  the  cause  the  plaintiff  of- 
fered In  evidence  the  above-quoted  letter  from 
Bridge  to  Nelson,  and  also  the  letter  from 
Nelson  to  Bridge,  purporting  to  transfer  to 
the  plaintiff  whatever  Interest  Nelson  had 
acquired  In  the  proceeds  of  sales  of  his  for- 
mer property  by  virtue  of  the  aforesaid  letter 
from  Bridge  to  him.  The  plaintiff  also  of- 
fered evidence  as  to  the  transfer  of  the 
property  by  Nelson  to  the  Bridges  and  the 
later  transactions  involved  in  its  sale  by 


them.  With  these  proofti  the  plaintiff  rested 
his  case,  whereupon  the  defendant  under- 
took to  offer  parol  evidence  as  to  the  cir- 
cumstances surrounding  the  signing  of  his 
said  letter  to  Nelson  and  the  execution  of  the 
quitclaim  deed  from  Nelson  to  him.  To  these 
offers  the  plaintiff  objected,  upon  the  ground 
that  such  evidence  was  inadmissible  to  vary 
the  terms  of  the  writing  or  to  explain  its 
real  meaning  and  effect  The  court,  however, 
admitted  this  evidence,  and  upon  the  strength 
of  its  admission  and  effect  gave  its  decision 
in  the  defendant's  favor.  It  is  upon  >the  al- 
leged error  of  this  ruling  that  the  appellant 
chiefly  relies  for  a  reversal  of  the  case. 

We  are  of  the  opinion  that  the  trial  court 
was  not  in  error  in  Its  admission  of  the  oral 
evidence  offered  on  behalf  of  the  defendant 
showing  the  circumstances  under  which  the 
letter  from  Bridge  to  Nelson  was  written, 
and  explaining  the  meaning  and  effect  of  Its 
terms.  It  is  to  be  noted  that,  although  the 
letter  of  Bridge  to  Nelson  seems  aS/to  some 
of  its  phraseology  to  agree  to  give  Nelson 
one-half  of  the  profit  realized  by  Bridge  as 
the  result  of  his  endeavor  to  sell  the  proper- 
ty conveyed  by  quitclaim  deed  to  him,  it  Is 
silent  as  to  the  time  within  which  such  ea- 
deavor  on  Bridge's  part  was  to  be  exercised. 
This  omission,  taken  in  connection  with  oth- 
er clauses  of  the  letter,  and  particularly  with 
the  proofs  offered  by  the  plaintiff  himself  as 
to  the  imminent  peril  of  a  total  loss  of  the 
Interests  both  of  Nelson  and  of  the  Bridges 
in  the  event  of  a  sale  of  the  property  under 
the  Catkins  foreclosure,  involves  the  writing 
as  a  whole  in  serious  doubt  as  to  Just  what 
Bridge  was  to  endeavor  to  do  as  a  considera- 
tion for  the  quitclaim  deed  to  him,  and  also 
as  to  the  time  within  which  his  endeavor  to 
dispose  of  the  property  was  to  be  confined. 
It  is  to  be  noted  that  the  consideration  for 
these  endeavors  on  the  part  of  Bridge  was 
that  of  "your  deeding  to  me  the  ranch  at 
Homcut,  instead  of  my  selling  it  under  the 
trust  deed."  This  of  Itself  was  a  compara- 
tively slight  consideration,  since  by  the  sale 
of  the  property  under  the  terms  of  the  trust 
deed  Bridge  could  at  small  expense  and  in  a 
brief  time  have  acquired  the  entire  interest 
of  Nelson  by  the  purchase  thereof  at  the  trus- 
tee's sale.  It  was  to  save  to  both  Bridge  and 
Nelson  this  small  expense  and  brief  delay 
that  the  expedient  of  giving  and  taking  the 
quitclaim  deed  was  adopted ;  and,  this  being 
so,  the  services  to  be  performed  by  Bridge 
In  his  endeavor  to  sell  the  property,  as  well 
as  the  time  within  which  these  were  to  be 
exercised,  mdst  be  measured  by  the  value  of 
the  foregoing  consideration. 

In  view  of  these  facts.  It  would  be  an  un- 
reasonable interpretation  to  place  upon  the 
writing  that  Bridge  had  thereby  bound  him- 
self for  all  the  future  period  of  his  ownership 
of  the  property  derived  from  this  quitclaim 
deed  to  hold  the  same  in  trust  for  Nelson's 
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benefit,  and  to  continue  his  endeavor  to  sell 
It  in  order  that  the  grantor  of  the  perishing 
Interest  in  the  property  transferred  by  such 
Quitclaim  deed  might  realize  half  the  profits 
derlyed  from  its  eventual  sale.  This  much 
seems  certain:  That  under  any  constrnctlon 
of  the  terms  of  said  writing  it  was  not  with- 
in the  contemplation  of  the  parties  that  the 
Bridges  were  to  undertake  to  redeem  the 
property  from  the  threatened  foreclosure 
sale,  or  to  make  the  large  borrowings  and 
advances  necessary  so  to  do,  Jior  to  meet  the 
other  expenditures  almost  Immediately  neces- 
sary to  preserve  the  property  from  the  ef- 
fects of  neglect  and  flood.  Under  the  circum- 
stances shown  by  the  plaintiff's  own  evidence 
in  the  case  it  was,  we  think,  the  duty  of  the 
trial  court  to  admit  oral  testimony  as  to  the 
real  Intent  of  the  parties  in  relation  to  what 
Bridge  was  to  undertake  to  do  aa  a  consid- 
eration for  the  transfer  to  him  of  Nelson's 
interest  in  the  property  in  question,  and  as 
to  the  time  within  which  his  duty  to  Nelson 
In  the  premises  would  have  been  fully  per- 
formed. This  evidence  thus  properly  admit- 
ted sufficiently  shows  that  Bridge's  endeav- 
ors to  make  a  sale  of  the  property  were  to  be 
exercised  before  the  Interest  of  Nelson  had 
become  fully  lost  by  the  foreclosure  and  sale 
of  the  property  under  the  Gatklns  mortgage. 
The  evidence  shows  that  be  did  In  good  faith 
essay  that  endeavor,  but  without  success. 
In  due  course  the  Interest  of  Nelson  was 
transferred  to  Gatklns  through  the  foreclo- 
sure sale,  niereafter  the  Interest  of  the 
Bridges  In  the  property  was  precisely  the 
same  as  It  would  have  been  if  they  had  also 
sold  out  and  bid  In  the  Nelson  Interest  under 
their  deed  of  trust  They  had  succeeded  to 
Nelson's  right  to  redeem  the  property  from 
the  foreclosure  sale  by  the  payment  of  the 
amount  due  upon  the  Qatklns  judgment. 
This  they  chose  to  do;  but  to  bold  that  in  so 
doing,  and  In  all  of  their  later  outlays  and 
endeavors  to  dispose  of  the  property,  they 
were  acting  in  the  cai>aclty  of  trustees  for 
Nelson,  and  were  bound  to  an  accounting 
with  him  or  with  his  successors  in  Interest 
for  one-half  of  the  profits  of  their  eventual 
disposition  ot  the  property,  would  be  to  do 
violence  to  the  obvious  situation  and  under- 
standing of  the  parties  as  disclosed  by  the 
evidence  in  the  case. 

This  conclusion  as  to  the  main  issue  in  the 
case  disposes  of  the  other  contentions  of  the 
appellant  as  to  the  sufficiency  of  the  evidence 
to  sustain  certain  findings  of  the  court  as  to 
the  profits  realized  by  the  resi>ondent  through 
the  ultimate  disposition  of  the  proi)erty  In 
auestlon. 

Judgment  affirmed. 

We  concur:  WASTB3,  P.  J.;  KEBBI- 
GAN,  J. 


In  re  McKATS  BSTATB,    (Oiv.  2856.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  CalUomla.  July  28,  1910.  Bebear- 
ing  Denied  by  Supreme  Court  Sept  18, 1919.) 

L  WlIXS   <&=»440— COWSTETJOTION. 

Testatoi's  Intention  must  be  extracted  from 
the  express  terms  of  bis  will. 

2.  Wills  4=>625  —  CoHSTBUonoit  —  Shabss— 
IiiFoesiBLjs  Devise. 
A  will  devising  all  of  testator's  estate  as 
follows:  "To  my  wife  one-fifth  part  thereof,  and 
to  each  of  my  children,  H.  and  B.,  the  undivid- 
ed four-fifths  part  thereof,"  when  construed  In 
accordance  with  Civ.  Code,  H  1324,  1325,  gives 
to  each  child  an  equal  undivided  portion  of  the 
four-fifths  remainder;  the  use  of  the  word 
"each"  not  rendering  the  devise  void  for  nn- 
certainty  and  impossibility  of  consmnmati<». 

Appeal  from  Superior  Court,  City  and 
County  ct  San  Francisco;  Thos.  F.  Graham, 
Judge. 

In  the  matter  of  the  estate  of  Angus  Mc- 
Kay, deceased.  From  decrees  of  partial  dis- 
tribution, made  upon  separate  petitions  .of 
Horton  L.  McKay  and  others,  involving  the 
construction  of  a  will,  Elizabeth  M.  McKay 
appeals.   Decrees  affirmed. 

Wm.  M.  Cannon  and  Wm.  M.  Abbott  both 
of  San  Francisco  (Klngsley  Cannon,  of  San 
Francisco,  of  counsel),  for  appellant 

Bedman  &  Alexander,  of  San  Francisco, 
for  respondent 

BIOHABDS,  J.  The  two  appeals  in  this 
case  are  from  decrees  of  .partial  distribution, 
made  upon  the  separate  petitions  therefor  of 
the  respondents  herein,  Horton  L.  McKay 
and  Bthel  M.  Newman,  formerly  Ethel  M. 
McKay.  The  testator,  Angus  McKay,  made 
his  last  will  and  testament  which  was  duly 
admitted  to  probate,  and  ttiereafter.  In  the 
course  of  such  probate  prooeedinga,  the  peti- 
tions for  partial  distribution  above  referred 
to  were  ffied.  The  wUl  of  Angus  McKay  is, 
in  point  of  brevity,  and,  with  the  single  ex- 
ception In  respect  to  which  it  is  assailed 
herein.  In  point  of  clarlt7,  a  model.  The  de- 
vising portion  of  said  will  is  the  second  para- 
graph thereof,  which  reads  as  follows : 

"2nd.  I  give,  devise  and  bequeath  all  my  es- 
tate, real  and  personal,  whatsoever  and  whereso- 
ever, in  manner  following:  To  my  wife  Eliza- 
beth M.  McKay  the  one-fifth  (V&th)  part  there- 
of, and  to  each  of  my  children  Horton  L.  Mc- 
Kay and  Ethel  M.  McKay  the  undivided  four- 
fifths  i%tha)  part  thereof." 

[1]  The  point  of  the  appellant's  assault 
upon  this  will  is  directed  to  the  concluding 
clause  of  the  above  paragraph  thereof,  It  be- 
ing the  contention  of  the  appellant  that  the 
phrase,  "to  each  of  my  children  Horton  L. 
McKay  and  Ethel  M.  McKay  the  undivided 
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four-fifths  (%ths)  part  thereof,"  renders  the 
entire  will  void  for  uncertainty,  because  a 
strict,  literal,  ^d  grammatical  Interpretation 
of  said  clause  would  result  In  an  attempt- 
ed disposal  of  nine-fifths  of  the  testator's  es- 
tate. It  Is  undoubtedly  settled  law  relative 
to  the  Interpretation  of  wills  that  the  In- 
tent of  the  testator  must  1>e  extracted  from 
the  express  terms  of  his  will,  and  that 
courts  are  not  permitted  to  indulge  In  con- 
jecture or  surmise,  for  the  purpose  of  arriv- 
ing at  an  Intent  which  is  not  reasonably  to 
be  drawn  from  the  language  of  the  document 
Itself.  It  is  also  true  that,  in  accordance 
with  section  1S24  of  the  Civil  Code,  "the 
words  of  a  will  are  to  be  taken  in  their  ordi- 
nary and  grammatical  sense,  unless  a  clear 
intention  to  use  them  in  another  sense  can 
be  collected,  and  that  other  can  be  ascer- 
tained," from  the  terms  of  the  document  and 
its  language.  It  is,  however,  also  true  that, 
as  stated  In  secttoB  1S25  of  the  Civil  Code: 

"The  words  of  a  will  are  to  receive  an  inter- 
pretation which  will  give  to  every  ezpreBsic|n 
SMDe  effect,  rather  than  one  which  will  render 
any  of  the  expressions  inoperative." 

[2]  Bearing  in  mind  the  foregoing  prin- 
ciples of  interpretation,  let  us  look  to  the 
four  comers  of  this  testator's  will,  to  see 
whether  his  Intent  can  be  fairly  ascertained 
therefrom,  with  the  view  to  sustaining  said 
will.  It  must  be  evident  upon  such  inspec- 
tion that  the  testator  had  in  mind  an  at- 
tempted disposition  of  the  whole  of  his  es- 
tate, and  no  more.  The  use  of  the  fraction 
"the  one-flfth  ftfeth)  part  thereof  in  the  be- 
quest to  bis  wife,  and  of  the  fraction  "the 
undivided  four-flfths  (%ths)  part  thereof," 
in  the  attempted  bequest  to  his  two  children, 
would  seem  to  clearly  Indicate  that  it  was 
five-fifths,  and  not  nine-fifths,  of  his  estate 
which  he  was  proposing  to  dispose  of  by  will. 
This  being  clear,  the  difficulty  which  pre- 
sents Itself  la  that  of  determining  what  the 
testator  intended  by  the  use  of  the  word 
"each"  In  relation  to  the  bequest  to  his  chil- 
dren. Standing  alone  and  read  In  Its  ordi- 
nary and  accepted  sense,  the  word  "each" 
might  seem  to  require  the  interpretation 
which  appellant  seeks  to  place  upon  it,  and 
which  would  result  In  giving  to  these  two 
devisees  eight-flftlis  of  the  testator's  estate, 
whldi  being  impossible  of  consummation, 
would  render  the  bequest  void. 


But  the  word  "each"  in  this  wlU  Is  not  to 
be  given  such  interpretation,  if,  taking  the 
language  of  the  will  as  a  whole,  it  is  rea- 
sonably susceptible  of  another  Interpretation 
which  would  sustain  the  will.  Thus  regard- 
ing this  word,  it  Is  to  be  noted  that  the  testa- 
tor, by  his  preceding  bequest,  has  disposed 
of  one-flfth  of  his  estate,  thus  leaving  four- 
flfths  thereof  subject  to  further  disposition. 
The  use  of  the  word  "undivided"  in  connec- 
tion with  his  attempted  disposition  of  this 
remaining  foUr-flfths  of  his  estate  Is  evi- 
dence that  he  intended  that  his  children 
share  equally  therein,  and  in  every  part 
thereof,  or,  in  other  words,  that  he  wished 
the  remainder  of  his  estate  to  go  to  his  chil- 
dren together  and  in  an  undivided  portion, 
rather  than  separately  and  in  a  segregated 
two-fifths  bequest  to  each  of  them.  This 
evident  Intent  on  his  part  works  a  modifica- 
tion of  the  nse  of  the  word  "each"  in  the 
phrase  in  question,  and  indicates  an  intent 
upon  the  part  of  the  testator  that  his  two 
children  were  to  share  equally  and  together 
the  remaining  portion  of  the  estate  which  he 
was  seeking  to  devise  to  them.  The  testator 
would  perhaps  have  expressed  this  intent 
more  clearly,  had  he  devised  to  each  of  his 
children  an  "equal  share"  in  the  remaining 
four-flfths  of  his  estate,  tn  the  above  precise 
terms.  But,  taking  his  will  as  a  whole,  we 
are  of  the  opinion  that  this  wad  his  real  in- 
tent, and  that  such  Intent  is  fairly  inferable 
from  the  entire  context  of  his  will. 

The  principal  authority  dted  by  the  ap- 
pellant in  support  of  her  contention  is  the 
case  of  Rodisch  v.  Moore,  257  IlL  615,  101 
K.  B).  206,  wherein  a  testator  devised  one- 
half  of  his  estate  to  one  person,  one-fourth 
to  another,-  and  one-half  to  a  third ;  but  that 
case  is  clearly  distinguishable  from  the  case 
at  bar,  since  it  would  be  plainly  impossible 
to  determine  which  one  of  the  above  bequests 
should  be  diminished  in  the  distribution  of 
the  estate.  ' 

For  the  foregoing  reasons  we  think  tliat 
the  will  of  said  testator  was  susceptible  of 
the  construction  which  the  trial  court  placed 
upon  It,  and  for  that  reason  the  decrees  of 
partial  distribution  appealed  from  are  af- 
firmed. 

We  concur:  WASTE,  P.  J.;  BAIIDIN, 
Judge  pro  tem. 
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BXPOSITO  ▼.  UNITED  RAILROADS  OP 

SAN  FRANCISCO.     (Civ.  2878.) 

(District  Court  of  Appeal,  First  District,  Dl- 
yision  2,  California.    July  21,  1919.) 

1.  Witnesses  €=>40(2)  —  Compktenot  of 
Child  in  Discretion  of  Coubt. 

Under  Code  Civ.  Proc.  |  1880,  the  compe- 
tency of  a  child  under  the  age  of  10  years  to 
testify  is  a  matter  left  largely  to  the  discretion 
of  the  court. 

2.  Appeai,  and  Ebbok  «=3203(3)— Failubb  to 
OB.TEOT  TO  Withdrawal  or  Infant  Wit- 
ness, Pbescued  Aoquicscenoe. 

Court's  action  in  requiring  9  year  old  child, 
called  by  plaintiff  as  a  witness,  to  be  with- 
drawn without  an  ezaiuination  as  to  whether 
she  was  mentally  capable  of  receiving  an  im- 
pression and  truthfully  relating  it,  where  not 
objected  to,  will  be  presumed  to  have  been  ac- 
quiesced in  by  plaintiff;  such  act  not  being 
deemed  excepted  to  under  Code  Civ.  Proc.  { 
64T. 

3.  Etidencb  «s>147— Dentino  Ocoxtbbenox 
of'Aooident  Adiossiblk. 

In  action  against  street  railway  for  inju- 
ries to  passenger,  where  defense  was  that  alleg- 
ed accident  had  not  occurred,  testimony  of 
crews  of  cars  which,  according  to  schedule,  pass- 
ed the  point  where  the  passenger  claimed  to 
have  boarded  car,  from  a  short  time  prior  to  un- 
til a  short  time  after  time  she  claimed  to  have 
boarded  it,  that  no  such  accident  occurred  upon 
the  cars  they  were  operating,  was  admissible, 
though  negative  in  character. 

4.  Evidence  <S=»586(2)— Teat  Eyidenob  is 
Negative  Affects  Weight. 

The  negative  character  of  testimony  af-. 
fects  its  weight  and  sufficiency. 

&    EVIDENCB    «=»596(1)  — COKOLXJBITB    PBOOF 

Unnecessabt. 
Conclusive  proof  is  never  necessary  to  justi- 
fy the  verdict  of  a  jury. 

6.  Appeal   and   jEbbob  «=9996— Jubt   Can 
Draw  Infebences  fbou  Testimony. 
The  jury  had  the  right  to  draw  its  own  in- 
ferences from  the  testimony. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judg& 

Action  by  Roslna  Exposito  against  the 
United  Railroads  of  San  Francisco.  Jadg- 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Ambrose  Gherinl,  of  San  Francisco  (Edwin 
H.  Williams,  of  San  Francisco,  of  counsel), 
for  appellant 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Francisco,  tor  respondent 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
plaintiff  from  a  Jndgment  rendered  against 
her  upon  a  verdict  of  a  jury.   The  action  was 


one  for  damages  for  personal  injuries  claimed 
to  have  been  sustained  by  plaintiff  while  at- 
tempting to  alight  from  one  of  defendant's 
street  cars  at  Fifteenth  and  Church  streets 
in  San  Francisco.  The  complaint  alleged 
that,  while  the  plaintiff  was  attempting  to 
alight  -  from  the  defendant's  car,  the  car 
started  and  threw  her  to  the  ground,  causing 
serious  Internal  injury. 

The  appellant  argues  two  qnestions  upon 
the  appeal.  The  first  contention  Is  that  the 
court  erred  In  refusing  to  permit  a  9  year 
old  child  to  testijSy  for  plaintiff,  on  the 
ground  that  she  was  too  young,  without  any 
examination  of  the  proffered  witness.  The 
plaintiff  testified  as  to  the  occurrence  of  the 
alleged  accident  and  her  testimony  was  cor- 
roborated by  that  of  Frlmo  Mileti,  alleged  to 
have  been  with  her  at  the  time.  She  also 
offered  the  testimony  of  her  9  year  old 
daughter,*  who,  it  is  asserted  by  her,  was 
present  at  the  time  of  the  accident  and  wit- 
nessed it  The  preliminary  qnestions  by  the 
court  disclosed  the  fact  that  at  the  time  of 
the  accident  the  child  was  8  years  and  4 
months  old;  that  she  was  9  years  old  on  the 
9th  day  of  August,  1916,  and  the  trial  took 
place  about  a  month  later.  The  trial  judge 
stated  that  from  the  appearance  of  the  child 
he  would  think  that  she  was  between  7  and 
8  years  old  at  the  time  of  the  trial,  and  that 
she  was  too  young  at  the  time  of  the  al- 
leged accident  to  be  permitted  to  testify  in 
regard  to  the  occurrence.  Appellant  argues 
that  It  was  improper  to  exclude  the  testi- 
mony of  the  child,  without  an  oral  examina- 
tion directed  to  whether  or  not  she  was  men- 
tally capable  of  receiving  an  impression  and 
truthfully  relating  it,  and  that,  as  no  such 
examination  was  made,  the  exclusion  of  the 
testimony  was  error. 

[1]  Section  1880,  Code  of  CMl  Procedure, 
^lumerates  the  classes  of  persons  who  may 
not  testify,  and  among  such  are  induded: 

"Children  under  ten  years  of  age  who  ap- 
pear incapable  of  receiving  just  impressions  of 
the  facts  respecting  which  they  are  examined, 
or  of  relating  them  truly." 

The  competency  of  a  child  under  the  age 
of  10  years  to  testify  is  a  matter  which  is  left 
largely  to  the  discretion  of  the  court  People 
T.  Craig,  111  Cal.  460,  44  Pac.  186.  The  trial 
Judge  observed  the  child,  and  stated  that  she 
appeared  younger  even  than  her  age.  How- 
ever, it  becomes  unnecessary  for  us  to  dis- 
cuss this  matter,  because  it  appears  that 
plaintiff  acquiesced  in  the  suggestion  of  the 
court  and  withdrew  the  witness  without  ob- 
jection. The  record  does  not  show  that  ob- 
jection to  the  competency  of  the  witness  was 
interposed  by  the  defendant,  but  it  shows 
that  when  the  child  was  offered  as  a  witness 
the  court  and  counsel  engaged  in  a  colloquy 
as  follows: 
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"Mr.  Williama:  Margnerite,  will  you  take 
the  stand?    The  young  lady  is  only  9  years  old. 

"The  Court:  When  did  the  accident  occur? 

"Mr.  Williams:  On  the  27th  of  December 
last;  about  last  Christmas;  about  8  months 
ago. 

"The  Court:    How  old  is  she  now? 

"Mr.  Williams:    She  is  9  years  old. 

"The  Court:  When  was  she  9  years  old? 

"Mr.  Williams:  The  9th  of  August. 

"Mr.  Cannon:  Probably  about  8  years  and 
4  months  when  the  accident  happened. 

"The  Court:  Well,  she  is  too  young,  being 
only  about  8  years  old  at  the  time  of  the  acci- 
dent. V 

"Mr.  Williams:  Well,  would  it  be  proper  for 
'  08  to  make  a  showing? 

"The  Court:  I  should  judge  from  the  appear- 
ance of  the  child  she  was  between  7  and  8 
years. 

"Mr.  Williams:  As  I  understand  it,  she  was 
between  8  and  9  at  that  time. 

"Mr.  Cannon:  According  to  your  figures,  she 
was  about  8  years  and  3  months. 

"The  Court:  The  troublt  is  you  cannot  im- 
press upon  the  child  the  obligation  of  an  oath. 

"Mr.  Williams:  The  act  provides  that  they 
must  be  under  10  and  of  such  a  condition  of 
mind  that  they  cannot  truthfully  receive  an  im- 
pression and  truthfully  relate  it. 

"The  Court:  Yes,  sir;  I  think  perhaps  you 
had  better  withdraw  the  little  girL" 


[2]  This  portion  of  the  record  Is  set  out  In 
the  appellant's  brief,  and  It  is  then  stated  by 
appellant  that  the  witness  was  withdrawn. 
It  does  not  appear  from  the  record  that  any 
objection  was  made.  This  is  not  one  of  the 
Judicial  acts  enumerated  In  section  647,  Code 
of  Civil  Procedure,  which  are  deemed  ex- 
cepted to,  and,  as  no  objection  was  Interposed 
by  plaintiff  to  the  action  taken  by  the  trial 
court,  acquiescence  is  presumed. 

[3]  Appellant's  next  objection  Is  In  regard 
to  the  nature  of  the  evidence  offered  by  the 
defendant  to  establish  its  defense  that  the 
accident  to  which  the  plaintiff  testified  never 
in  fact  occurred  at  all.  In  regard  to  the  time 
at  which  the  accident  occurred,  the  plaintiff 
testified  that  slle  had  gone  to  visit  her  hus- 
band at  the  hospital,  and  remained  there  un- 
til about  8:10  p.  m.  and  after  leaving  the  hos- 
pital she  walked  about  a  block  to  Fillmore 
street,  and  boarded  a  street  car  at  about  8:15 
p.  m.,  and  rode  to  Fifteenth  and  Church 
streets,  where  the  accident  occurred.  The  de- 
fendant produced  the  crews  of  the  various 
cars  which,  according  to  the  company's 
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schedule,  would  have  passed  Fillmore  and 
Church  streets  at  8:07,  8:13,  8:16,  8:19,, 8:22, 
and  8:28  p.  m.,  and  the  conductor  upon  the 
car  that  was  scheduled  to  pass  that  point  at 
8:10  p.  m.,  all  of  whom  testified-  that  no  such 
accident  occurred  upon  the  cars  which  thoy 
were  operating.  This  evidence,  although  neg- 
ative in  character,  we  think  was  admissible. 
Thompson  v.  Los  Angeles,  etc.,  Ca,  165  Cal. 
750,  752,  134  Pac  709. 

Further  objection  Is  made  that  no  show- 
ing was  made  by  the  defendant  that  the  ac- 
tual running  time  of  the  cars  corresponded  to 
the  schedule  time.  While  It  Is  true  that 
there  is  not  much  evidence  upon  this  point, 
fet  there  was  some  evidence  which  would 
warrant  the  Jury  in  concluding  that  the  cars 
were  running  on  schedule  time.  Mr.  Don- 
ald Plercy,  who  testified  that  he  was  a  car 
dispatcher  at  the  car  bam  of  the  Turk  and 
Fillmore  division,  which  division  was  the 
line  on  which  plaintiff  claimed  to  have. been 
injured,  testified  that,  if  the  cars  had  been 
delayed,  he  would  have  known  It  by  reports 
sent  to  his  office. 

[4-6]  Appellant's  further  point  with  regard 
to  this  evidence  is  that  It  does  not  completely 
exclude  the  possibility  of  the  accident;  it  is 
not  conclusive,  and  It  Is  possible  that  the 
plaintiff  may  have  .  been  upon  yet  another 
car;  and  ftin)ellant  argues  especially  that  as 
the  crew  of  car  No.  30,  scheduled  to  pass  E^U- 
more  and  Church  streets  at  8:26  p.  m.,  was 
not  produced,  there  was  !ao  evidence  offered 
against  the  possibility  that  this,  particular 
ear  was  the  one  on  wlilch  the  accident  oc- 
curred. It  is,  of  course,  within  the  range  of 
possibility  that  the  plaintiff  was  upon  this 
car  No.  30  or  upon  yet  another  car  passing 
later,  about  which  the  record  offers  no  infor- 
mation, and  the  jury  might  have  so  con- 
cluded. The  jury  has,  however,  concluded 
that  the  iwobnblllty  was  the  other  way,  and 
has  given  a  judgment  for  the  defendant.  The 
defendant  offered  the  only  kind  of  evidence 
available  In  the  nature  of  the  case.  Its  nega- 
tive character  affected  Its  weight  and  suffi- 
ciency. Conclusive  proof  is  never  necessary 
to  justify  the  verdict  of  a  Jury.  The  jury 
had  the  right  to  draw  Its  own  Inferences 
from  the  evidence.  It  drew  such  an  inference 
as  conflicted  with  plaintiff's  testimony  and  to 
tbetr  minds  overcame  it. 

The  judgment  is  affirmed. 

We  concur:    HAVEN,  J.;  BRITTAIN,  J. 
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BUCKEB  T.  SAN  DIEGO  BliEOTRIO  BT. 
CO.     (Civ.  2864.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CaUfomia.    June  27,  1919.) 

1.  Appeal  akd  Bbbob  «=»1071(8)— Habmmbss 
Eeboh— FiNDiNos  Without  Bvidknck— Li- 
ABiuTY  IN  Ant  Event.  1 

In  an  action  by  an  intending  passenger, 
struck  by  a  street  c^r,  defendant  cannot  com- 
plain that  the  evidence  does  not  sustain  a  find- 
ing that  the  oar  windows  were  so  obscured  by 
mist  that  the  motorman  could  not  see  and  tliat 
he  neglected  to  remove  such  obstruction,  since, 
if  not  so  obscured,  the  motorman  could  hav% 
seen,  so  that  it  was  negligence  to  suddenly  start 
the  car  and  run  it  against  plaintiff,  when  he 
was  immediately  in  front  of  it. 

2.  Cabbiebs  €=>315(3)  —  Irjubt  to  Febbon 
Attempting  to   Boabd  Cab  —  Issues  and 

PBOOF— PUBPOSE  OF  STOPPING  OAB. 

Where  plaintiS  "was  injured  while  crossing 
defendant's  street  car  traci  in  front  of  a  car, 
which  had  stopped  and  was  suddenly  started, 
that  it  was  not  shown  that  the  car  had  stopped 
for'  the  purpose  of  permitting  passengers  to 
board  the  same,  held  immaterial,  where  the  car 
had  stopped  to  discharge  passengers,  so  that 
plaintiff  and  others  might  approach  expecting  to 
board  it. 

3.  Cabbiebs    ®=3347(8)  —  Pasbenozbb  —  Con- 

TBIBUTOBT      NeQUGEnOS  —  QUESTION      FOB 
COUBT  OK  J17BT. 

It  cannot  be  said  as  a  matter  of  law  that 
plaintiff,  injured  by  a  street  car,  was  negligent 
when  he  attempted  to  pass  in  front  of  it  while 
it  was  standing  still  at  a  street  crossing;  the 
fact  of  care  or  want  of  care  on  plaintiff's  part 
being  a  matter  for  the  court  or  jury  to  deter- 
mine from  surrounding  drcumstances. 

4.  CABBIBB8   ^=>822— Pasbenobbs— Pebsonai. 

Injubies— Negligence— FiNDiNQB. 
In  a  personal  injury  action  against  a  street 
railway  company,  allegations  of  the  complaint 
held  to  charge  dearly  that  the  injuries  were 
received  as  a  direct  result  of  defendant's  i/egli- 
gence  in  the  operation  of  its  south-bound  car, 
and  the  court  having  so  found,  the  result  of 
the  action  could  not  be  changed  by  a  finding  for 
defendant  with  respect  to  negligence  in  the  op- 
eration of  its  north-bound  car  which  struck 
plaintiff  subsequently. 

Appeal  from  Superior  Court,  San  Diego 
County;   W.  A.  Sloane,  Judge. 

ActtcMi'  by  Stella  Q.  Rucker,  aa  adminis- 
tratrix (substituted  for  P.  R.  Rucker,  de- 
ceased), against  the  San  Diego  Electric  Rail- 
way Company.  Judj^ent  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Read  Q.  Dilworth,  of  Coronado,  and  Titus 
&  Davin,  Horton  L.  Titus,  and  B.  L.  Davin, 
all  of  San  Diego,  for  appellant. 

Frank  J.  Macomber,  Morris  Binnard,  C.  A. 
A.  McGee,  and  Hennlng  &  MoGee,  all  of  San 
Diego,   for  respondent. 


COMREX,  F.  X  The  defendant  appeals 
from  -a  Judgment  awarding  to  the  plaintiff 
damages  for  personal  injuries  caused  by  the 
negligent  operation  of  a  street  car  of  the  de- 
fendant. Paragraphs  IV  to  XVI  of  the 
court's  findings  are  as  follows: 

"IV.  That  on  February  24,  1915,  at  about 
the  hour  of  7  o'clock  in  the  evening,  the  plaintiff, 
P.  R.  Rucker,  desirous  of  becoming  a  passen- 
ger on  the  south-bound  car  of  the  defendant 
operated  on  Fifth  street  in  said  city  of  San 
Diego,  hailed  one  of  said  cars  owned  by  de- 
fendant as  it  was  approaching  the  intersection 
of  Fifth  street  and  Redwood  'street  in  the  said 
city  of  San  Diego. 

"V.  That  the  said  car,  so  signaled  by  the 
said  P.  R.  Rucker,  was.  brought  to  a  stop  on 
said  Fifth  street  at  the  north  side  of  Redwood 
street. 

"VI.  That  while  said  car  was  at  a  standstill 
the  plaintiff,  in  order  to  become  a  passenger 
thereon,  started  to  cross  the  track  directly  in 
front  of  said  car. 

"VII.  That  said  cite,  which  was  in  charge  of 
and  being  operated  by  a  servant  of  the  defend- 
ant, wbile  the  plaintiff,  P.  R.  Rucker,  was  pass- 
ing immediately  in  front  thereof,  without  warn- 
ing of  any  kind  or  character  whatsoever,  was 
suddenly  started  forward  and  run  against  the 
plaintiff  and  threw'  him  upon  the  east  parallel 
electric  car  track  of  defendant  on  said  Fifth 
street,  upon  which  car  tracks  were  operated  the 
north-bound  cars  of  the  defendant  company. 

"VIII.  That  while  plaintiff  was  helpless,  and 
before  he  had  an  opportunity  to  obtain  proper 
control  of  his  movements,  the  plaintiff,  P.  B. 
Rucker,  was  run  against  and  struck  by  a  car 
owned  by  the  defendant  San  Diego  Electric  Rail- 
way Company,  and  operated  by  its  servants. 

"IX.  That  at  the  time  the  plaintiff  left  the' 
curb  on  the  east  side  of  Fifth  street  for  the 
purpose  of  becoming  a  passenger  upon  the  south- 
bound car  of  the  defendant  he  looked  both 
northerly  and  southerly  along  Fifth  street  and 
observed  the  various  obstructions  and  vehicles 
upon  the  street,  and  that  the  car  coming  north- 
erly, at  the  time  plaintiff  stepped  from  the  curb 
or  was  about  to  step  from  the  curb,  was  about 
800  feet  away,  and  that  the  said  south-bound 
car  was  at  a  standBtlU  or  about  to  come  to  a 
standstill.  ' 

"X.  That  at  the  time  the  plaintiff  had  crossed 
the  north-bound  tracks  and  was  about  to  step 
over  and  cross  the  south-bound  tracks  the  said 
south-bound  car  was  at  a  standstill. 

"XI.  That  at  the  time  the  motorman  in  charge 
of  the  south-bound  car  started  his  said  car, 
after  said  car  had  been  brought  to  a  stop  for 
the  purpose  of  permitting  passengers  and  the 
plaintiff  to  board  the  same,  and  for  some  time 
prior  thereto,  the  windows  in  front  of  said  car 
were  obscured  by  mist  to  an  extent  that  it  was 
impossible  for  the  motorman  to  see  any  object  or 
person  directly  in  front  of  the  car  by  reason 
thereof,  and  that  said  motorman  took  no  pre- 
caution to  remove  such  obstruction  from  the 
glass  or  to  open  the  window  so  that  he  would 
have  a  clear  and  unobstructed  view  of  the  street 
immediately  before  the  car. 

"XII.  That  the  motorman  in  charge  of  said 
south-bound  car  started  the  same  after  the  plain- 
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tiff,  P.  B.  Backer,  hqd  committed  himself :  to 
the  crossing  of  the  south-bound  car  tracks, 
without  sounding  gong  or  giving  any  other  no- 
tice or  varning  that  h»  was  about  to  put  the 
car  in  motion. 

"XIII.  That  the  plaintiff,  P.  B.  Backer,  had 
ito  reasonable  opportunity  to  extricate  himself 
from  his  position  in  front  of  the  south-bound  car 
after  the  same  had  been  started  in  moticm  by 
the  servants  of  the  defendant  without  notice  or 
warning,  or  to  take  any  precaution  to  avoid 
being  struck,  crushed  or  mangled  thereby. 

"XIV.  That  the  plaintiff,  P.  B.  Rucker,  had 
no  reasonable  opportunity  to  extricate  himself 
from  his  position  of  danger,  or  any  danger,  of 
being  struck  by  the  north-bound  car  after  he 
had  been  placed  in  this  position  by  reason  of 
being  mn  against  by  the  south-bound  car,  or  to 
take  any  precautions  so  as  to  extricate  himself 
from  the  danger  of  being  struck,  crashed  or 
mangled  by  the  defendant's  car. 

"XT.  That  the  plaintiff  used  all  due  care  and 
precaution  in  and  about  crossing  the  said  Fifth 
street  at  the  intersection  of  Bedwood  street  on 
said  February  24,  1915,  at  the  hoar  of  7  |). 
m.  or  thereabouts,  and  took  all  dne  care  and 
precaution  in  stepping  upon  the  tracks  whereon 
said  cars  of  defendant  were  operated. 

"XVI.  That  the  plaintiff  was  not  negligent  or 
careless  in  any  respects  whatsoever." 

The  points  relied  upon  by  appellant  are 
stated  as  follows:  (1)  There  Is  no  evidence 
to  support  or  sustain  the  finding  of  the  court 
that  the  windows  in  front  of  defendant's 
south-bound  car  were  obscured  by  mist  to 
an  extent  that  it  was  impossible  for  the  mo- 
torman  to  see  any  object  or  person  directly 
in  front  of  the  car  by  reason  thereof,  and 
that  said  motorman  took  no  precaution  tb 
remove  snch  obstruction.  (2)  There  is  no 
evidence  to  support  the  finding  that  the  mo- 
torman In  charge  of  defendant's  sonth-bound 
car  brought  It  to  a  stop  for  the  purpose  of 
permitting  passengers  and  the  plaintiff  to 
board  the  same.  (3)  The  plaintiff  was 
chargeable  with  contributory  negligence  as 
a  matter  of  law.  (4)  The  court  erred  in  fall- 
ing to  find  upon  material  Issues  made  by  the 
pleadings,  to  wit:  Whether  the  defendant 
was  negligent  In  approaching  Bedwood  street 
at  a  rate  of  speed  approximately  20  miles 
an  hour;  whether  the  motorman  on  the 
north-bound  car  was  negligent  in  failing  to 
see  the  plight  and  condition  of  the  plaintiff 
before  he  was  struck  by  the  nortb-bonnd 
car;  whether  the  defendant  was  negligent 
In  the  operation  of  the  north-bound  car  in 
fafllng  to  slow  down  said  car  when  approach- 
ing the  intersection  of  Fifth  street  and  Bed- 
wood  street;  whether  the  defendant  was 
negligent  in  the  operation  of  said  north- 
bound car  by  running  into,  against  and  upon 
Che  plaintiff. 

[1]  In  any  view  of  the  ca^,  point  1  can- 
not benefit  appellant,  which  claims  that  the 
windows  in  front  of  the  car  were  not  ob- 
scured. If  they  were  not  obscured,  then 
there  was  nothing  to  prevent  the-  motorman 


mediately  In  front  of  the  car.  That  being 
so,  and  the  plaintiff  being  idainly  in  view, 
where  he  easily  could  be  seen,  it  was  neg- 
ligence on  the  part  of  the  motorman  to  sud- 
denly start  the  car  and  run  it  agahist  tho 
plaintiff. 

[2]  Under  point  2  appellant  admits  that 
the  car  had  been  stopped  for  the  purpose  of 
discharging  passengers,  but  contends  that  it 
was  not  shown  to  have  been  stopped  for  the 
puri)o8e  of  permitting  passengers  or  the 
plaintiff  to  board  the  same.  To  our 
minds,  the  Important  fact  is  that  the  car 
was  standing  stUl  at  a  street  crossing,  and 
that  tmder  such  circumstances  passengers 
had  the  right  to  alight  from  tSie  car,  or  to 
approach  the  car  if  they  d^ired  to  obtain 
passage  thereon. 

[3]  The  third  point  is  that  plaintiff  was 
chargeable  with  contributory  negligence  as 
a  matter  of  law.  The  argument  of  appel- 
lant here  seems  to  be  directed  chiefly  to  the 
relation  between  the  plaintiff  and  the  ap- 
proaching north-bound  car.  But  no  ques- 
tion of  negligence  on  the  part  of  plaintiff 
or  defendant,  with  respect  to  that  car,  is 
material  under  the  facts  of  this  case.  At 
the  moment  of  the  accident  the  plaintiff  had 
passed  the  north-bound  track  and  was  ftee 
of  danger  from  the  north-bound  oar.  If 
there  bad  been  no  south-bound  car  there 
would  have  been  no  accident  and  no  Injury 
to  the  plaintiff.  It  cannot  be  said  as  a  mat- 
ter of  law  that  the  plaintiff  was  negligent 
when  he  passed  in  front  of  the  south-bound 
.car  at  a  time  when  It  was  standing  still  at 
a  street  crossing.  Bcott  v.  San  Bernar<llno 
Valley,  etc.,  Co.,  162  Cal.  604,  611,  93  Pac 
677.  The  fact  of  care  or  want  of  care  on 
the  part  of  a  person  crossing  the  street  in 
front  of  a  standing  car  at  such  a  place  Is 
generally  a  matter  to  be  determined  by  the 
court  or  Jury  from  the  circumstances  sur- 
rounding him  at  the  time. 

[4]  The  fourth  point  relates  to  the  alleged 
negligence  of  the  defendant  in  the  operation 
of  Its  north-bound  car.  In  th^r  argument, 
counsel  for  appellant  refer  to  the  complaint 
and  claim  that  the  plaintiff  was  attempting 
to  base  his  cause  of  action  upQn  a  violation 
of  the  last  clear  chance  rule;  tliat  the  plain- 
tiff nowhere  alleges  In  his  complaint  that 
the  injuries  he  suffered  resulted  from  the 
negligent  operation  of  the  south-bonnd  car; 
that,  on  the  contrary,  the  plaintiff  clearly 
relies  upon  injuries  occasioned  by  the  veg- 
llgence  of  the  motorman  of  the  north-bound 
car.  On  examination  of  the  complaint,  how- 
ever, we  find  it  alleged: 

'That  while  plaintiff  was  attempting  to  cross 
the  track  in  front  of  said  car  which  was  at  a 
standstill  as  aforesaid  for  the  purpose  of  get- 
ting on  the  same,  and  before  plaintiff  had  passed 
or  had  reasonable  opportunity  to, pass  dear  of 
the  front  of  said  car,  the  motorman  on  said 
car  carelessly  and  negligendy  and  without  any 


from  seeing  the  plaintiff,^  who  was  then  Im- 1  warning  whatsoever  suddenly  started  said  car 
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in  motion;  that  plaintiff  observing  hi*  immedi- 
ate danger  and  realizing  that  he  would  be  una- 
ble to  cross  said  track  without  being  stru<ik, 
crushed  and  mangled  by  said  car  so  negligently 
and  carelessly  started  as  aforesaid,  endeavored 
to  extricate  himself  from  said  danger,  and  before 
he  had  reasonable  opportunity  so  to  do,  and 
without  any  fault  or  omission  on  his  (plaintiff's) 
part  was  struck  and  run  against  by  said  car 
and  thrown  onto,  upon  or  near  the  east  parallel 
electric  car  track  of  defendant  on  said  Fifth 
street;  that  before  plaintiff  could  recover  him- 
self .from  the  impact  of  said  car,  and  while  he 
Was  in  such  helpless  condition,  he  was  run 
against  and  struck  by  a  north-bound  car  oper- 
ated by  defendant,  •  •  *  upon  said  east 
track  of  said  Fifth  street  at  said  intersection." 

Allegations  follow  which  charge  the  de- 
fendant with  negligence  in  the  operation  of 
the  north-bound  car.  Nevertheless,  it  is  then 
alleged  "that  by  reason  of  the  negligent  acts 
and  conduct  of  the  defendant  as  set  forth 
herein  and  as  a  direct  result  therefrom"  the 
plaintiff  suffered  the  described  injuriea. 
These  allegations  taken  together  clearly 
charge  thpt  the  injuries  were  received  as 
a  direct  result. of  the  negligence  of  the  de- 
fendant In  the  operation  of  the  south-bound 
car.  The  court  having  found  this  charge  to 
be  true,  the  result  of  the  action  could  not 
be  Changed  by  a  finding  in  favor  of  the  de- 
fendant with  respect  to  the  charge  of  negli- 
gence in  the  operation  of  the  north-bound 
car,  and  the  failure  of  the  court  to  make  a 
finding  upon  this  last  fact  alleged  furnishes 
no  ground  for  sustaining  the  appeaL 

The  Judgment  is  affirmed. 

We  concur:    SHAW,  J.;  JAMES,  i. 


SCHMALINO  v.  SWAIN  et  al.    (Civ.  2039.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  July  18,  1919.  Re- 
hearing Denied  Aug.  16,  1910;  Denied  by  Su- 
preme Court  Sept.  15,  1919.) 

Bkokebs  4=394— Attthobitt  to  Bind  Pbir- 
crPAir— Saxjc  of  Lands. 
Under  authority  to  broker  to  sell  lands, 
terms  "not  less  than  on^fifth  cash  down,  bal- 
ance in  four  eqnal  annual  installments,"  prin- 
cipals were  not  bound  by  a  sale,  ^'/a*  of  price 
payable  at  date  by  transfer  of  an  equity  to 
broker,  balance  in  two  annual  installments, 
shortly  afterwards  discounted  and  paid  to  bro- 
ker, and  appropriated  by  him,  all  without  knowl- 
edge of  principals. 

Appeal  from  Superiw  Court,  Sonoma 
Connty ;  Emmet  SeaweU,  Judge. 

Action  by  F.  W.  Schmaling  against  A.  B. 
Swain  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 


E.  B.  Mertng  and  J.  R.  Gilbert,  both  of  San 
Francisco,  for  apipellant. 

T.  J.  Geary  and  Geary  &  Geary,  all  of 
Santa  Rosa,  for  respondents. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendants  In  an 
action  Instituted  by  the  plaintiff  to  recover  the 
sum  of  $2,550,  claimed  to  have  been  paid  to 
an  authorized  agent  of  the  defendants  upon 
a  purchase  of  a  piece  of  real  estate  which  the 
latter  refused  to  consummate.  The  facts  of 
the  case,  regarding  which  there  Is  juractlcally 
no  dispute,  are  as  follows: 

The  defendants  were  the  owners  of  a  cea^ 
tain  tract  of  land  in  Sonoma  county,  consist- 
ing of  aboat  80  acres,  which  had  been  sub- 
divided into  lots,  each  embracing  10  acres, 
more  or  less.  On  June  25,  1914,  the  said  de- 
fendants entered  Into  a  written  contract  with 
Charles  P.  Wagner  and  Charles  P.  Rogers, 
r^I  estate  agents,  by  which  they  agreed  to 
employ  the  latter  as  their  exclusive  agents 
for  a  iierlod  of  6  months  to  sell  said  tract  of 
land  according  to  the  map  of  the  subdivision 
thereof  at  |176  net  per  acre  to  the  owners: 

"Terms  to  be  not  less  thtfn  one-fifth  cash  down, 
and  the  balance  in  four  annual  equal  install- 
ments, with  interest  on  deferred  payments  pay- 
able Bcmiannually,  quarterly  or  monthly,  at 
the  rate  of  6  per  cent,  per  annum.  All  pay- 
ments on  account  of  principal  to  be  divided 
equally  between  the  first  and  second  parties 
hereto  until  the  parties  of  the  second  part  shall 
have  received  the  difference  under  each  con- 
tract between  the  sale  price  as  above  stipulated. 
Time  is  of  the  essence  of  this  agreement." 


At  some  time  prior  to  the  date  of  the  above 
contract  the  plaintiff  herein  had  bought  from 
Charles  P.  Wagner  a  piece  of  land  In  another 
tract  with  which  the  defendants  herein  had 
no  connection,  and  bad  paid  to  said  Wagner 
as  part  of  the  purchase  price  thereof  the  sum 
of  $1,600.  The  plaintiff  had  become  dissatis- 
fied with  that  transaction,  whereupon  Wag- 
ner, who  had  in  the  meantime  obtained  from 
the  defendants  the  foregoing  contract,  pro- 
(Msed  to  the  plaintiff  that  he  would  take  the 
land  embraced  in  his  former  purchase  back, 
and  would  allow  the  said  sum  of  $1,500. 
which  the  plaintiff  had  paid  thereon  to  be  ap- 
plied upon  the  purchase  price  of  lot  10  of  the 
defendants'  tract  of  land.  In  so  proposing 
Wagner  did  not  disclose  to  the  plaintiff  the 
defendants'  ownership  of  said  land,  or  the 
fact  that  he  was  their  agent,  but,  on  the  con- 
trary, purported  to  deal  with  said  lot  10 
thereof  as  his  own ;  and,  the  plaintiff  having 
agreed  to  this  exchange,  Wagner  made  a 
written  agreement  with  him  in  his  own  name, 
by  which  he  agreed  to  sell  and  convey  to  said 
plaintiff  said  lot  10  for  the  sum  of  $2,600,  in 
gold  coin  of  the  United  States,  payable  and 
to  be  paid  as  follows: 


^ssFor  other  cases  see  same  topic  and  KET-NUMBEB  In  all  Ke7-Numb«red  Digests  and  IndezM 
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"Eltteen  hnndred  doUars  at  the  date  ,of  this 
agreement,  and  the  remainder  ia  two  eqnal  -in- 
atallments  of  |6S0,  together  with  interest  at  the 
rate  of  6  per  cent,  per  annum  on  the  unpaid 
balance  due  after  each  payment,  payable  an- 
nually, on  the  first  Monday  of  May,  1916  and 
1917,  thereafter  until  the  whole  amount  o( 
this  contract  and  interest  is  fully  paid." 


This  contract  between.  Wagner  and  the 
plaintiff  was  dated  April  8, 1915,  and  upon  Its 
execution  the  plaintiff  banded  back  to  Wag- 
ner bis  prior  contract  for  the  pnrcbascr  of  the 
former  tract,  paying  him  no  money,  but  re- 
ceiving a  credit  of  $1,SOO  upon  the  (purchase 
price  of  lot  10.  A  day  or  two  after  this  latter 
transaction  Wagner  wrote  a  letter  to  the  de- 
fendants, wherein  be  stated  that  be  bad  re- 
ceived a  deposit  of  $50  on  lot  10,  "to  be  closed 
about  May  1st,"  and  from  time  to  time  there- 
after during  the  next  few  months  wrote  oth- 
er letters  assuring  the  defendants  that  "the 
deal  on  lot  10"  was  still  good,  but  never  In- 
forming them  as  to  the  actual  transaction. 
In  the  meantime  he  procured  from  the  "plain- 
tiff two  additional  payments  of  $S00  each 
on  the  purchase  price  of  lot  10,  by  agreeing 
to  make  a  discount  of  $100  on  the  amount  re- 
maining due.  Having  thus  obtained  practi- 
cally the  whole  of  the  purchase  price  of  said 
lot  10  from  the  plaintiff,  but  having  neither 
disclosed  the  facts  of  the  ti'ansactlon  to  the 
defendants  nor  made  any  remittance  to  them 
of  the  moneys  so  received,  Wagner  absconded, 
leaving  for  gwrts  unknown,  leSmlng  which 
some  time  later,  the  plaintiff  demanded  of  the 
defendants  a  conveyance  of  said  lot  10  of 
their  tract  under  his  written  agreement  with 
Wagner.  The  defendants  repudiated  the  en- 
tire transaction,  whereupon  the  plaintiff  com- 
menced this  action  for  the  recovery  of  the 
money  claimed  by  him  to  have  been  paid  to 
their  agent,  Wagner,  under  the  plalntUTB 
said  written  agreement  with  him. 

The  foregoing  facts  were  established  by  the 
testimony  of  the  plaintiff  himself  upon  the 
trial  of  the  case.  The  court  gave  its  Judg- 
ment for  the  defendants,  and  the  plaintiff  ap- 
peals. 

Upon  this  aippeal  the  appellant,  urges  sev- 
eral contentions  involving  the  authority 
which  the  defendants  conferred  upon  Wagner 
and  his  associate,  through  their  written  con- 
tract with  them,  to  execute  contracts  for  the 
sale  of  the  subdivisions  of  their  tract  of  land 
and  to  receive  payments  thereon.  The  re- 
spondents combat  the  propositions  thus  urged, 
and  on  their  part  contend  that  said  Wagner 
bad  no  authority  under  his  said  contract  with 
them  to  enter  into  an  agreement  in  his  own 
name  for  the  sale  of  any  portion  of  theii* 
lands.  It  does  not  seem  to  us,  however,  that 
the  exigencies  of  this  case  require  us  to  de- 
cide these  counter  contentious  of  the  parties, 
for  the  following  reason,  which  seems  to  us 
decisive  of  this  case;  for,  conceding  that  the 
contract  between  Wagner  and  the  defendants 


created  an  agency  ample  enovtgh  to  have  em- 
powered the  former  to  make  and  enter  into 
such  an  agreement  as  the  one  which  Is  em- 
bodied in  the  writing  between  Wagner  and 
the  i)lalntlff  herein,  and  conceding  that  had 
such  writing  expressed  the  actual  contract 
between  the  /plaintiff  and  Wagnei',  the  de- 
fendants, as  the  latter's  undisclosed  princi- 
pals, would  have  been  bound  thereby,  the 
fact  remains,  as  disclosed  by  the  plaintiff's 
own  testimony,  that  the  real  and  only  exist- 
ing contract  between  the  plaintiff  and  Wagner 
was  not  that  which  the  writing  expressed, 
but  was  an  entirely  different  contract,  and 
was  one  which  clearly  the  said  Wagner,  un- 
der his  written  agency  from  the  defendants, 
had  no  authority  to  make.  The  written  con- 
tract of  agency  between  Wagner  and  the  de- 
fendants authorized  him  to  sell  the  lots  in 
the  defendants'  tract  of  land  for  $175  per 
acre  net  to  them,  the  terms  of  each  of  such 
sales  to  be: 

"Not  less  than  one-fifth  cash  down,  and  the 
balance  in  four  equal  annual  installments,  with 
interest  on  deferred  payments  payable  semi- 
annually, quarterly,  or  monthly  at  the  rate  of 
6  per  cent,  per  annum." 

Under  this  contract  the  agents  might  sell 
the  lots  In  said  tract  for  as  much  more  thfui 
$175  per  acre  as  they  were  able  to  obtain,  the 
surplus  to  be  their  reward,  but  In  any  event . 
the  transaction  was  to  be  a  cash  transaction. 
Was  the  transaction  between  the  plaintiff  and 
Wagner  a  cash  transaction?  Not  at  all,  in 
so  far  as  the  primary  credit  upon  the  pur- 
chase price  of  the  lot  tn  question  is.  con- 
cerned. The  plaintiff  herein  had  an  equi- 
table Interest  In  another  tract  of  land  which 
Wagner,  acting  entirely  independently  of 
these  defendants,  had  contracted  to  convey  to 
him.  He  bad  no  longer  any  interest  in  or 
control  over  the  money  which  be  had  paid  to 
Wagner  upon  this  first  transaction,  and  there 
Is  no  evidence  that  Wagner  bad  any  portion 
of  that  particular  money  or  its  equivalent  In 
other  funds  cm  hand  at  the  time  of  the  second 
transaction  out  of  which  the  present  cause  of 
action  is  claimed  to  have  arisen.  On  the  con- 
trary, a  very  strong  inference  arises  out  of 
the  proven  facts  of  the  case  that  Wagner  had 
neither  said  money  nor  its  equivalent  on 
hand  at  the  time;  and,  this  being  so,  the 
transaction,  as  the  plaintiff  himself  explains 
It,  amounted  to  nothing  more  than  an  at- 
tempted exchange  of  the  equity  held  by  him 
in  the  property  which  was  the  subject  of  bis 
former  purchase  for  a  like  equity  in  the  prop- 
erty of  the  defendants.  It  requires  neither 
argument  nor  authority  to  uphold  our  view 
that  Wagner,  under  his  contract  of  agency 
with  the  defendants,  bad  no  authority  to 
bind  them  or  their  property  by  engaging,  ei- 
ther In  bis  own  name  or  in  their  names,  in 
such  a  transaction. 

^^tils  disposes  of  any  necessity  tor  deter- 
mining Just  what  power  Wagner  and  bis  asso- 
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elate  possessed  under  the  terms  of  tbelr 
agency  to  execute  contracts  calling  for  sales 
of  the  defendants'  said  property  according  to 
the  terms  specified  In  the  writing  de%lng 
sndi  agency,  nor  what  authority  they,  or  ei- 
ther of  then,  had  to  accept  money  upon  such 
sales,  since  no  such  actual  transaction  Is  be- 
fore this  court.  It  follows  that  upon  the 
plaintUF's  case,  as  made  out  by  bis  own  testi- 
mony, the  trial  court  rightly  determined  that 
the  plaintiff  had  not  made  out  his  case.  Its 
Judgment  in  favor  of  the  defendants  must 
therefore  be  affirmed. 
It  is  so  ordered. 

We    concur:     WASTE,    P.   J.;    ESRRI- 
GAN,  J. 


HAY  V.  HOLLINGSWORTH  et  al. 
(Civ.  2631.) 

(District  Court  of  Appeal,  Second  District,  Di-. 
vision  1,  California.  July  16,  1919.  Rehear- 
ing Denied  Aag.  12,  1918;  Denied  by  Su- 
preme Court  Sept.  11,  1919.) 

1.  Vendor  and  Pubohasxb  ^=>334(6)  —  Rk- 
•covebt  of  ea.bne8t  money  remedy  when 
owneb  disaffboveb  contbact. 

Where  defendants,  owner's  agents,  did  not 
act  in  bad  faith  in  failing  to  complete  the  con- 
tract contemplated  by  the  earnest  money  re- 
ceipt they  issued  to  plaintiff's  agent,  such  re- 
ceipt malusg  the  deal  subject  to  the  approval 
of  ttie  owner,  and  the  owner's  approval  not 
being  given,  plaintiff's  only  right  was  to  recover 
the  earnest  money  deposit. 

2.  Pleading  €=205(2)  —  Complaint  Alleg- 
ing Two  Causes  of  Action  Sufficient,  if 
One  Maintainable. 

Where  a  complaint  attempted  to  allege  a 
cause  of  action  for  breach  of  contract  to  convey 
and  a  cause  of  action  for  the  return  of  earnest 
money  paid,  and  the  only  demurrer  interposed 
was  a  general  one,  if  the  complaint  states  suffi- 
cient facts  for  recovery  of  the  earnest  money, 
disregarding  the  ether  allegations,  it  must  l>e 
held  sufficient. 

3.  Principal  and  Agent  «=>188— In  Action 
BY  Undisclosed  Principal,  Joinder  of 
Agent  Unnecessary. 

In  suit  by  an  undisclosed  principal  for 
breach  of  a  contract  to  convey,  it  was  not  neces- 
sary that  the  agent  of  plaintiff  be  joined  as  a 
party  because  of  some  after  interest  which  he 
was  to  have  in  the  land,  had  it  t>een  secured. 

4.  AssiQNiiSNTs  d=>ld  .—  Pbinoipal  and 
Agent  €=s>143(2)— Undisclosed  Pbincipal 
May  Recover  Benefits  of  Transaction. 

The  benefits  to  be  derived  from  a  transac- 
tion may  always  be  assigned,  and  they  may  like- 
wise always  be  enforced  by  an  undisclosed  prin- 
cipal, where  full  consideration  has  been  ren- 
dered by  the  agent. 


5.  Vendor  and  Purobaskr  «e9839— On  Vxif- 
DOB'B  Disapproval  of  Agent's  Contbaot, 
EIabnbst  Morxt  Rboovbbablk. 
Where  purchaser  obtained  a  receipt  from  the 
vendor  estate's  agent  for  earnest  money  paid, 
which  provided  for  sale  of  land  upon  the  es- 
tate's approval,  and  for  the  payment  of  addi- 
tional money  by  purchaser  at  a  fixed  date,  pur- 
chaser was  entitled  to  an  appro\'al  of  the  sale 
before    making    the    additional    payment,    and 
where  approval  was  refused  could  recover  the 
first  payment,  without  having  tendered  the  ad- 
ditional payment. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Sbenk,  Judge. 

Action  by  Henry  Hay  against  W.  1.  Hol- 
llngsworth  'anil  others,  doing  business  as 
W.  L  HoUlngsworth  &  Co.  From  a  Judg- 
ment for  defendants  on  a  directed  _  ver^ 
diet,  and  also  from  an  order  denylngi  his 
motion  for  a  new  trial,  plalntlfl  appeals. 
Judgment  and  order  reversed. 

J.  O.  Downing  and  Davis,  Kemp  &  Post,  all 
of  Los  Angeles,  for  appellant. 

J.  Wlaeman  Macdonaid,  O'Melveny,  Stevens 
i&  MlUlkin,  and  Walter  K.  XuUer,  all  of  U>s 
Angeles,  for  ree^ndents. 

JAMEIS,  J.  Plaintiff  appeals  from  a  Judg- 
ment entered  for  defendants  on  a  directed 
verdict,  and  also  from  an  order  made  doiy- 
Ing  his  motion  for  a  new  trial. 

In  December,  1910,  defendant  Hollings- 
worth  held  an  agency  agreement  with  the 
Keating  estate,  authorizing  him,  under  cer- 
tain limitations  and  restrictions,  to  dispose 
of  real  property  belonging  to  that  estate.  De- 
fendant Marsh  had  made  a  conditional  ar- 
rangement to  purchase  some  of  this  property. 
J.  O.  Downing  desired  to  purchase  60  acres  of 
the  land  which  Marsh  was  endeavoring  to 
secure,  and  he  negotiated  with  Marsh,  with 
the  result  that  he  made  a  deposit  of  $2,600, 
for  which  a  receipt  was  issued  to  him  by 
HoUlngsworth  in  the  foUowlug  words: 

"Received  of  J.  O.  Downing  the  smn  of  twen- 
ty-five hundred  (2,500)  dollars,  as  a  deposit  and 
part  of  the  purchase  price,  an  additional  fifteen 
hundred  (1,600)  dollars  to  be  paid  pn  or  before 
December  1*4,  1910,  also  as  a  deposit  and  part 
of  the  purchase  price,  of  the  following  described 
real  property,  situate  in  the  county  of  Los  An- 
geles, state  of  California:  Being  the  southeast 
quarter  of  lot  three  (3)  as  shown  on  map  pre- 
pared by  W.  I.  HoUingswortfa,  said  map  being 
of  the  Keating  estate  property,  containing  fifty 
(50)  acres,  a  little  more  or  less.  XHiU  purchase 
price  of  said  property  to  be  eleven  hundred  (1,- 
100)  dollars  per  acre.  Term*  of  sale,  one-third 
(%)  of  the  purchase  price,  including  the  alrave- 
mentioned  deposits,  to  be  paid  on  or  before  Jan- 
uary 15,  1911;  balance  to  be  pud  in  three 
equal  annual  payments,  bearing  interest  at  the 
rate  of  six  (6)  per  cent,  net,  payable  semiannu- 
ally. The  Keating  estate  agrees  to  give  a  good 
and  sufficient  deed  and  certificate  of  title,  show- 
ing the  title  to  be  free  and  clear  of  incnndiranoe. 


4Es>For  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  Index** 
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throuirh  the  Title  Guarantee  &  Tniat  Company. 
Said  company 'to  give  a  declaration  of  truBt  cov- 
ering the  above  points.  The  said  company  to 
reserve  the  discretionary  power  to  date  the 
transaction,  and  said  d^erred  payments  shall 
become  due  in  one,  two,  and  three  years  from 
said  time.  This  deposit  is  taken  subject  to  the 
approval  of  the  Keating  estate.  If  title  is  not 
good,  this  deposit  to  be  returned. 

"W.  I.  Bbllingsworth  &  Ca, 
"Per  W.  I.  Hollingsworth,  Agent." 

Marsh  and  Downing  attached  their  names 
to  this  receipt,  under  the  word  "Approved," 
below  the  Mgnature  of  HolUngswortb.  It 
will  be  noted  that  the  deposit  was  taken  upon 
the  express  condition  that  the  sale  should 
be  approved  by  "the  Keating  estate."  In 
passing,  we  may  pause  to  remark  that  It  ap- 
peared to  be  the  evident  Intention,  Judging 
from  the  wording  of  the  Instrument,  that'  the 
approval  of  the  Keating  estate  should  precede 
the  requirement  that  more  money  should  be 
paid  by  Downing  under  the  terms  agreed  up- 
on. There  is  no  dispute  at  all  under  the  evi- 
dence but  that  the  Seating  estate  refused  to 
approve  this  sale;  that  Downing  was  noti- 
fied to  that  effect,  and  It  was  stated  to  him 
that  he  might  have  bade  the  $2,500  first  de- 
posited. Mr.  HolUngswortb,  in  the  course  of 
bis  testimony,  said: 

"In  the  latter  part  of  February  or  the  first 
of  March  (1911)  Mr.  Downing  called  on  me  in 
regard  to  the  matter,  and  I  telephoned  for  Mr. 
Marsh  to  come  down  to  my  office,  and  he  did. 
I  told  him  we  had  tendered  the  balance  of  our 
first  payment  to  the  trust  company  and  had 
been  refused.  Mr.  Marsh  repeated  over,  I  tliink, 
again  what  I  said,  and  told  him  we  liad  made  a 
strong  effort  to  try  and  get  the  contract  ful- 
filled, but  had  failed.  Mr.  Marsh  told  Mr. 
Downing  he  would  be  glad  to  return  the  $2,500. 
Mr.  Downing  said  he  didn't  want  it.  He  said 
he  would  not  take  it.  I  never  told  Mr.  Downing 
that  I  had  any  interest  in  the  purchase  wliich 
Mr.  Marsh  Was  making.  I  had  no  interest.  I 
told  him  Mr.  Marsh's  money  entirely  at  the 
time  made  the  purchase." 

At  another  point  in  his  testimony  Mr.  Hol- 
Ungswortb said: 

"I  told  Mr.  Downing  at  least  two  times  that 
he  could  have  his  money  back  at  any  tiiAe  he 
wanted  it." 

He  said  further: 

"I  remember  about  the  16th  of  January  (1911) 
we  had  a  talk  about  the  matter.  That  was  the 
time  when  he  should  have  completed  the  first 
payment,  and  I  said  to  him,  'Mr.  Downing,  I 
am  very  much  in  hopes  of  carrying  this  through 
for  you  at  that  time.  But  you  can  have  your 
money.' " 

Witbont  farther  stating  the  evidence,  we- 
cnay  again  r^teat  that  there  was  no  claim 
made  by  either  of  the  defendants  that  they 
were  ever  able  to  fulfill  their  contract  with 
Downing.  They  accepted  his  deposit  of  $2,- 
600  conditionally  only,  and  the  condition 
aerer  -occurred  which  enabled  them  to  com- 


plete tbe  transactloiii;  they  notified  Downing 
that  they  could  not  complete  it  This  action 
was  brought  In  the  name  of  Hay  to  recover 
damages  for  breach  of  contract  by  reason  of 
the  failure  of  the  defendants  to  convey.  It 
was  alleged  that  in  making  the  purchase 
Downing  acted  as  the  agent  for  Hay;  Hay 
being  an'undlsclosed  principal.  In  the  prayer 
of  the  complaint  damages  In  the  sum  of  $25,- 
000  was  first  asked  for,  upon  the  theory  that, 
as  borne  out  by  s<Mne  of  the  allegations  In  the 
complaint,  the  defendants  had  not  acted  in 
good  faith  in  refusing  to  carry  out  the  deal, 
but  refused  because  it  was  of  greater  inter- 
est to  tbem  to  take  that  course.  Tbe  second 
Item  of  damage  for  which  recovery  was 
asked — the  deposit  of  $2,600 — ^whlch  prayer 
was  predicated  upon  a  statement  of  the 
facts  of  tbe  transaction,  together  witb  tUs 
allegation  found  in  the  complaint: 

"That  the  defendants  in  this  action,  since  the 
ISth  day  of  December,  1910,  have  retained  the 
said  sum  of  $2,600  paid  py  the  plaintiff  to  the 
defendants,  and  have  not  at  any  time  offered  to 
return  the  said  sum,  or  any  part  thereof,  not- 
withstanding the  fact  that  the  said  defendants 
on  the  29th  day  of  March,  1911,  refused  to  car- 
ry out  any  of  the  terms  and  conditions  of  said 
contract  on  their  part,  and  the  said  sum  of  $2,- 
500,  together  with  interest  thereon  from  the 
13th  day  of  December,  1910,  is  due,  owing  and 
unpaid  from  the  defendants  to  tliis  plaintiff." 

[1]  Separate  briefs  have  been  filed  on  be- 
half of  defendants.  We  think  argument  is 
unnecessary  to  sustain  the  Judgment  refusing 
general  damages  because  of  alleged  breach 
of  contract  to  convey  the  real  property.  In 
that  particular  we  think  that  the  evidence 
was  sufficient  to  authorize  the  court  in  con- 
cluding that  defendants  did  not  act  in  bad 
faith  in  failing  to  complete  the  deal,  and  that 
the  particular  sale  contemplated  under  the  re> 
ceipt  issued  to  Downing  was  refused  approv- 
al by  the  Keating  estate.  Such  being  tbe 
case,  the  contract  necessarily  failed  of  con- 
summation, and  Downlng's  only  right  was  to 
recover  the  $2,600  deposited.  We  have  noted 
that  this  money  was  in  •words  offered  back  to 
him,  and  that  he  announced  that  he  would 
refuse  to  accept  it. 

[2]  Defendant  Marsh,  by  his  counsel  makes 
the  contention  that  the  complaint  was  in- 
consistent, first,  in  that  there  was  attempted 
to  be  alleged  a  cause  of  action  for  breach  of 
contract,  which  necessarily  assumed  the  ex- 
istence of  such  a  contract;  and,  secondly,  a 
cause  of  action  for  tbe  return  of  the  $2,500,  to 
sustain  which  the  assumption  must  be  in- 
dulged that  there  was  no  contract  No  de- 
murrer was  interposed  to  this  complaint,  ex. 
cept  tbe  general  one,  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. No  qpedal  ground  was  alleged  against 
its  form  or  substance.  That  being  true,  if 
sufficient  facts  can  be  gleaned  from  the  com- 
plaint to  show  a  cause  of  action  for  the  re- 
covery of  the  $2,500,  disregarding  the  other 
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allegatlcms,  tben  as  to  tbat  branch  of  the  case 
the  complaint  must  be  held  sufficient;  and  we 
think  the  facts  are  so  sufficiently  stated.  To 
be  sure,  the  terms  of  the  receipt  are  not  fully 
exhibited  In  the  complaint,  especially  as  to 
the  condition  that  ai^roval  should  be  had  of 
the  Keating  estate ;  nevertheless  it  is  alleged 
that  the  d^oslt  was  made  and  thai  the  de- 
fendants failed' to  complete  their  part  of  the 
transaction.  The  ultimate  fact  we  think 
was  sufficiently  stated,  although  the  facts  as 
shown  in  evidence  not  only  explained  and 
justified  the  refusal  of  defendants  to  make 
conveyance,  but  showed  that  they  had  in  good 
faith  offered  to  return  the  $2,500  and  that 
Downing  had  refused  to  accept  the  same. 
However,  on  the  evidence,  presented  to  the 
court,  we  can  see  no  legal  reason  why  Down- 
ing should  not  have  recovered  the  $2,600  he 
deposited. 

[3]  A  number  of  additional  questions  con- 
cemed^n  the  controversy  are  quite  elaborate- 
ly argued  In  the  brief  of  defendant  Holllngs- 
worth.  At  the  outset  we  agree  with  the  con- 
tention of  this  defendant  that  no  recovery 
should  have  been-  had  against  him  for  the  de- 
posit money,  because  Downlng's  deal  was 
made  with'  Marsh.  The  evidence  sufficiently 
shows  this  to  be  the  cas&  Downing  in  bis 
testimony  stated  that,  when  he  paid  the  $2,- 
500  to  Holllngsworth,  Hollingsworth  stated  to 
him  that  It  was  Marsh's  money  and  that  he 
would  give  it  to  him.  As  our  conclusion  Just 
announced  as  to  this  defendant  puts  him  out 
of  the  controversy,  it  is  unnecessary  to  give 
particular  attention  to  much  of  the  further 
argument  presented  by  his  brief,  although 
we  will  notice  one  or  two  of  the  main  propo- 
sitions, as  they  are  matters  which  apply 
equally  to  the  codefendant. 

Attention  has  already  been  called  to  the 
fact  that  this  transaction  was  entered  into 
on  the  one  part  by  J.  O.  Downing.  The  rea- 
son that  this  action  was  brought  in  the 
name  of  Hay  was  explained  by  Downing. 
Downing  testified  that,  while  he  acted  ap- 
parently in  his  own  right  In  making  the 
deal  with  defendants,  he  In  truth  was  the 
attorney  in  fact  for  Hay,  and  that  it  was 
Hay's  money  which  he  expended  and  was 
to  expend  on  account  of  the  purchase  of 
the  land.  He  testified  that  he  was  to  have 
had  some  Interest  In  the  returns  from  the 
property;  but  the  testimony  was  clear  to 
the  fact  that  the  money  expended  was  Hay's, 
and  that  Hay  was  the  principal  party  en- 
titled to  be  represented  in  the  transaction. 
We  think  there  is  no  merit  in  the  contention 
that  Downing  should  have  been  Joined  as  a 
party  because  of  some  after  Interest  which 
he  was  to  have  in  the  land  had  it  been  se- 
cured. 

[4]  As  to  the  question  of  the  right  of  an 
nndisclosed  principal  to  sue  In  his  own  name 
In  a  transaction  of  this  kind,  this  Is  made  the 
subject  of  a  lengthy  argument  In  one  of  the 
briefs.    It  is  stoutly  contended  that  the  con- 


tract attempted  to  be  made  between  Down- 
ing and  the  defendants,  or  Downing  and 
Marsh,  was  one  In  which  there  could  be  no 
substitution  of  an  undisclosed  principal 
against'  the  wishes  of  the  other  contracting 
parties;  this  on  the  familiar  ground  that  a 
person  generally  has  the  right  to  choose  the 
party  with  whom  he  will  contract,  and  that  it 
win  be  assumed,  .where  the  real  principal  Is 
totally  undisclosed,  that  such  parties  looked 
to  the  individual  honesty,  credit,  and  stand- 
ing of  the  person  who  afterwards  claims  to 
be  only  an  agent,  and  that  they  h^ve  the  right 
to  Insist  upon  the  contract  being  carried  out 
as  to  parties  precisely  as  made.'  There  Is  no 
disputing  this  rule;  it  is  a  familiar  one,  and 
applies  to  a  variety  of  conditions  and  cases, 
but  has  no  application  here. 

In  the  first  place,  this  is  not  an  action  to 
compel  specific  pierformance,  and  there  are 
no  obligations  to  be  performed  In  the  future, 
for  which  Downlng's  credit  and  standing  may 
be  available  to  defendant  Marsh.  The  benefits 
to  be  derived  from  a  transaction  may  always 
be  assigned,  and  they  may  likewise  always  be 
enforced  by  an  undisclosed  principal,  where 
full  consideration  has  been  rendered  by  the 
agent.  Mechem  on  Agency  (2d  Ed.)  vol.  2,  {{ 
2062,  2063,  et  seq.  "We  may  add  that  there 
never  was  a  completed  contract  in  this  case. 
The  deposit  was  taken  as  a  preliminary  and 
the  receipt  issued;  those  things  having  oc- 
curred with  the  express  condition  that  the 
approval  of  the  Keating  estate  should  be  se- 
cured before  the  parties  were  to  become 
bound  to  the  further  terms  agreed  upon. 
That  approval  was  not  secured,  and  the  ne- 
gotiations were  closed  and  terminated. 
There  was  n6t)iing  more  for  Downing  to  do, 
but  there  did  remain  in  the  hands  of  Marsh 
the  $2,500  belonging  to  Hay,  which  Marsh 
was  bound  to  return. 

[S]  It  is  contended  further  that,  even  as  to 
the  $2,500,  this  money  could  not  be  recovered 
by  the  depositor  until  he  had  offered  to  per- 
form the  further  conditions  set  forth  in  the 
memorandum.  As  we  construe  those  terms, 
the  depositor  was  entitled  to  have  an  approv- 
al of  the  deal  made  before  he  would  be  called 
upon  to  pay  any  more  money.  Conceding 
that  he  was  not  so  entitled,  nevertheless  it 
was  announced  at  about  the  time  the  second 
payment  became  due,  and  continuously  there- 
after, that  defendants  were  imable  to  pro- 
cure the  approval  of  the  Keating  estate,  and 
they  offered  that  Marsh  would  return  the 
money  deposited.  The  case  Is  not  at  all  like 
that  of  Mattlngly  v.  Pennle,  105  Cal.  814,  39 
Pac.  200,  45  Am.  St  Rep.  87,  where  a  broker 
sought  to  recover  a  commission  and  be  had 
not  produced  in  sufficient  manner  a  buyer 
who  was  ready,  able,  and  willing  to  parchase. 
The  court  there  held  that  he  could  not  rely 
upon  the  statement  that  the  vendor  would  re- 
fuse to  sell,  and  in  order  to  complete  bis 
right  to  a  commission  he  must  do  those 
things  which  are  well  established  to  be  reqni- 
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rite  to  the  earning  of  brokerage.  In  this  case 
tlie  refusal  of  tbe  Keating  estate  to  arorove 
the  sale  of  the  land  bad  put  an  end  to  the 
deal  between  tbe  parties,  and  it  is  an  ad' 
mitted  fact  that  any  tender  made  by  Down- 
ing on  hts  own  or  his  principal's  beBalf 
would  have  been  absolutely  fruitless  of  re- 
sults. 

For  the  reasons  which  we  have  stated,  we 
think  that  the  court  was  in  error  in  pa|-t,  in 
that  the  Jury  should  have  been  allowed  to 
find  for  the  plaintiff  as  against  defendant 
Marsh  in  the  sum  of  12,500;  this  without  in 
terest,  because  Downing  had  refused  to  ac- 
cept the  money  at  the  different  times  it  was 
offered  to  him. 

GSie  Judgment  and  order  are  reversed. 

We  concup:     CONHET,  P.  J.;    SHAW,  J. 


PEOPLE  V,  PARASKEVOPOLia    (Or.  469.) 

(Diatrict  Oonrt  of  Appeal,  Third  District,  Cal- 
ifornia.    July  22,  1918.) 

1.  Cbiminai.  Law  <&=>1134(3)— Refusal  to 
Set  Aside  Conviction  on  Plea  of  Guil- 
ty Not  Reviewable. 

Upon  an  appeal  from  an  order  denying  a 
motion  to  set  aside  a  judgment  of  sentence  for 
murder  entered  upon  defendant's  plea  of  guilty, 
the  decision  of  the  superior  court  upon  the 
question  of  accused's  entering  his  plea  upon 
misapprehension  or  in  ignorance  of  ,the  scope 
or  effect  of  such  plea  or  of  his  riglits  will  not 
be  reviewed. 

2.  CantiNAL  Law  «=9990<2)— Court  on  Plea 
op  Guilty  Must  Detebmine  Deobee  of 

CSIME. 

Pen,  Code,  f  1192,  providing  that,  "upon 
a  plea  of  guilty  of  a  crime  distidguished  or  di- 
vided into  degrees,  the  eoott  must,  l>efore  pass- 
ing sentence,  determine  the  degree,"  is  man- 
datory, and  where  the  court  fails  to  deter- 
mine the  degree  in  a  murder  case,  in  which  de- 
fendant has  pleaded  guilty,  any  attempted  sen- 
tence is  illegal  and  invalid. 

3.  HouiciDB  <S=3l39— Indictment  must  Cov- 
SB  Both  Dbgbees  and  Manblauohtkb. 

An  indictment  or  information  for  murder 
must  cover,  not  only  both  degrees  thereof,  bat 
also  tlie  crime  of  manslangtiter. 

4.  Cbiminal  Law  (S=>080(2)— On  Plea  of 
Guilty  of  Mubder  Evidence  Necessaby 
TO  Deteemine  Deobee! 

A  voluntary  statement  or  plea  by  one  ac- 
cused of  murder  would  be  sufficient  to  uphold 
a  determination  by  the  court  of  the  degree,  as 
required  by  Pen.  Code,  §  1192;  but,  in  order 
to  pronounce  judgment,  under  Pen.  Code,  i 
190,  the  court  should  have  before  it  evidence 
both  to  determine  the  degree  and  to  enable  a 
sound  and  just  exercise  of  tbe  power  of  de- 


termining whether  the  pnnldiment  for  first 
degree  murder  shall  be  death  or  life  imprison- 
ment. 

Appeal  from  Superior  Court,  Napa  Comnty: 
Henry  O.  Gesford,  Judge. 

Michael  ParasKevopolIs  pleaded  guilty  to 
an  indictment  for  murder  and  was  sentenced 
to  life  imprisonment.  From  an  order  deny- 
ing his  motion  to  set  aside  the  purported 
judgment  of  sentence,  he  appeals.  Order  re- 
versed, with  directions. 

A.  W.  BrouiUet,  of  San  Francisco,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People 

HART,  J.  Tlie  defendant  on  the  31st  day 
of  October,  1917,  in  tbe  superior  court  of 
Napa  county,  entered  a  plea  of  guUty  to  an 
Indictjurat  charging  him  with  the  crime  of 
murder,  and  was  thereupon  sentenced  to  im,- 
prisonment.  in  tbe  state  prison  at  San  Quen- 
tin  for  the  term  of  his  natural  life.  On  tbe 
21st  day  of  October,  191^  the  defendant, 
through, his  attiorney,  made  a  motion  to  set 
aside  the  purported  judgment  of  sentence  on 
the  ground,  among  others,  that  the  trial  court, 
before  the  pronouncement  of  sentence,  failed, 
to  take  evidence  upon  and  And  and  determine 
the  degree  of  murder  of  which  the  defendant 
was  guilty.  Tile  motion  was  denied,  and  the 
appeal  here  is  from  the  order  denying,  said 
motion. 

The  record  here  shows  that  the  defendant, 
upon  his  original  arraignment  under  the  in- 
dictment, pleaded  not  guilty  thereto,  but  that 
subsequently  be  asked  and  was  granted  per- 
mission to  withdraw  said  plea,  and  thereupon 
entered  a  plea  of  guilty  to  the  charge.  The 
minutes  of  the  trial  court  show  that  the  de- 
fendant entered  a  plea  of  guilty  ot  murder  of 
the  "flrat  degree,"  and  that  thereupon  "the 
clerk  was  directed  to  enter  the  plea  of  guilty 
of  murder  of  the  first  jdegtee."  Tbe  court 
then  postponed  the  time  for  the .  passing  of 
sentence  until  tbe  hour  of  2  p.  m.  of  tbe  said 
Slst  day  of  October,  and  at  that  hour  pro- 
nounced judgment  of  sentence  as  above 
shown,  without  previously  determining  of 
which  of  the  two  degrees  of  the  crime  of 
murder  the  defendant  was  guilty. 

As  above  indicated,  the  motion  was  based 
upon  several  different  and  distinct  grounds. 
Amoi^  these,  in  addition  to  the  one  above 
particularly  referred  to,  were  the  following: 
That  the  defendant,  being  a  foreigner,  was 
ignorant  of  the  consequences  of  his  act  in 
changing  his  plea  to  tbe  indictment,  and  that 
he  was  induced  to  take  that  course  through 
the  erroneous  advice  of  counsel  then  repre- 
senting him;  that  before  receiving  his  plea 
of  guilty,  and  before  pronouncing  sentence, 
tbe  court  did  not  inform  the  accused  of  his 
rights,  as  required  by  the  statute;   that  the 
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oonrt,  haTlng  prononnoed  Jadgment  of  sen- 
tence on  the  same  day  on  which  the  plea  of 
guilty  was  entered,  did  so  in  violation  of  sec- 
tion 1191  of  the  Penal  CJode,  which  provides, 
inter  alia,  that  after  a  plea  or  verdict  of  giiil- 
ty,  etc.,  the  court  must  appoint  a  time  for 
pronouncing  Judgment,  "which  must  not  be 
less  than  two  nor  more  than  five  days  after 
the  verdict  or  plea  of  guilty,"  etc 

[1]  Some  points  are  also  made  as  to  the 
proceedings  upon  the  motion  which  is  now  be- 
fore us  on  the  appeal  from  the- order  deny- 
ing the  same.  With  these,  however,  we  shall 
not  concern  oureelveg,  nor  will  we  attempt  a 
review  of  the  action  of  the  court  in  denying 
the  motion  to  set  aside  the  lodgment  on  the 
ground  that  the  accused  entered  his  plea  of 
.guilty  under  a  mlsapprehen^on  or  in  igno- 
rance of  the  scope  or  effect  of  such  plea  or  of 
his  rights ;  for  the  decision  of  the  court  upon 
that  proposition  Is  conclusive  up<»  us,  not- 
withstanding that  there  was  no  countenihow- 
Ing  made  by  the  people  to  the  Showing  made 
by  the  defendant  in  the  form  \of  an  affidavit 
.  in  support  of  those  grounds  of  the  motion.  It 
is  made  to  appear  that  the  Judge  'Who  re- 
ceived the  plea  of  the  accused  bnd  upon  said 
plea  purported  to  sentence  him  to  the  peni- 
tentiary presided  at  the  hearing  of  the  pro- 
ceeding- Involved  In  this  appeal, '  and  we 
think  there  can  be  no  doubt  that,  onder  such 
circumstances,  It  was  within  the  legitimate 
province  of  the  court,  as  most  likely  it  did. 
In  determining  whether  the  defendant  had 
pleaded  guilty  under  a  misapprehension  as 
to  his  rights,  to  consider  all  the  facts  prot)er- 
ly  attending  the  act  of  the  defendant  in 
pleading  guilty  and  the  act  of  the  court  in 
sentencing  him.  We  have,  however,  readied 
the  conclusion  that  the  judgment  of  sentence 
was  invalid  for  reasons  hereinafter  to  be 
stated,  and  that  It  will  therefore  be  necessary 
to  rearralgn  the  accused  for  sentence  npon 
his  plea  of  guilty.  We  shall  assume  that,  np- 
on rearralgnment  for  sentence,  the  oonrt  be- 
low *wlll  observe  all  the  statutory  require- 
ments as  to  the  matter  of  the  pronouncement 
of  judgment  in  criminal  cases. 

[2]  The  single  question,  then,  vritb  which 
we  shall  here  ccmcern  ourselves,  is  whether 
the  court  below,  before  pronouncing  judg- 
ment of  sentence  npon  the  accused,  observed 
the  requirements  of  section  1192  of  the  Penal 
Code.    Said  section  reads  as  follows: 

"Upon  a  plea  of  guilty  of  a  crime  distinguish- 
ed or  divided  into  degrees,  the  court  muct,  be- 
fore passing  sentence,  determine  the  degree." 

It  is  to  be  noted  that  the  language  of  the 
foregoing  section  Is  upon  its  face  iwremptory 
and  we  doubt  not  that  the 'Legislature  so  In- 
tended it.  Indeed,  the  section  has  been  so 
construed  by  the  Supreme  Court. 

In  the  case  of  People  v.  JefTerson,  62  Cal. 
452,  It  was  held  that  the  language  of  the 
above  section  was  mandatory,  and  that, 
where  an  accused  pleads  guilty  to  an  indict- 


ment charging  an  off«ise  which  is  divided 
into  degrees,  the  trial  court  before  passing 
sentence,  must  ascertain  and  determine  the 
degree. 

In  People  v.  Chew  Lan  Ong,  141  OaL  660k 
76  Pac.  ISe,  99  Am.  St.  Rep.  88,  It  was  also 
hem  that,  Ui  a  case  where  a  crime  divided 
into  degrees  is  charged  and  the  defendant 
pleads  guilty,  the,  court  must  first  determine 
the  degree  of  the  crime  of  which  the  accused 
is  Kiillty  before  pronouncing  Judgment  of 
sent^ice.  In  that  case  the  court  further  said 
that  the  proper  way  to  proceed  in  snfib  a 
case  is  to  take  evidence  upon  which  the  court 
may  predicate  its  decision  as  to  the  question 
of  the  degree  of  the  crime. 

In  the  very  recent  case  of  People  t.  BeUon, 
182  Pac.  420,  the  Supreme  Court,  through  the 
Chief  Justice,  says: 

"Under  our  practice  it  u  essential  to  a  proper 
pronouncement  of  jtidgment  in  the  event  of  a 
plea  of  gvUtv  of  a  crime  distinffuished  or  di- 
vided into  degrees  [italics  ours],  such  as  mur- 
der or  burglary,  that  the  court  first  determine 
the  degree"— eidng  Penal  Code,  section  1192, 
and  People  v.  Jefferson,  supra. 

It  Is  not  necessary  to  say  anything  further 
on  the  question  in  hand  than  what  is  said 
in  the  above  cases.  As  above  stated,  the  lan- 
guage of  the  section  is  mandatory,  and  in 
the  very  nature  of  the  circumstances  should 
be,  since  the  degree  of  the  crime  of  which 
an  accused  is  guilty  in  those  cases  where  the 
crime  charged  Is  divided  into  degrees  is  essen- 
tially one  of  fact,  to  be  found  by  the  Jury, 
of  course,  npon  the  evidence  adduced-  before 
than,  where  there  has  been  no  plea  of  guilty, 
and  necessarily  by  the  court  where  there  is 
entered  by  the  defendant  each  a  plea. 

We  do  not  nnderstand,  though,  that  the 
proposition  that  section  1192  is  mandatory 
is  disputed.  The  position  ot  the  Attorney 
General  is,  however,  not  that  the  plea  of 
guilty  by  the  defendant  to  murder  of  the 
first  degree  is  equivalent  to  an  adjudication 
or  determination  of  the  question  as  to  the 
degree  of  the  crime  of  which  he  is  gnllty,  but 
that,  as  here,  a  plea  by  a  defendant  of  guilty 
of  murder  of  the  first  degree  leaves  no&ing 
for  the  court  to  do  but  to  accept  that  plea 
and  act  upon  It,  as  it  would  in  any  other  case 
where  a  simple  plea  of  guilty  would  neces- 
sarily •  embrace  within  its  scope  every  es- 
sential element  or  fact  involved  in  the  crime ; 
or  the  contention  might  be  that,  having  plead- 
ed guilty,  not  only  to  the  crime  of  murder, 
but  also  to  the  first  degree  thereof,  the  de- 
fendant thereby  waived  the  right  to  have  de- 
termined by  the  court,  before  passing  sen- 
tence, of  which  of  the  two  degrees  ot  murder 
he  was  guUty. 

We  are  of  the  opinloiit  however,  after  a 
careful  consideration  of  section  1192,  that  it 
Is  essential  in  any  event,  in  every  case  where 
the  crime  charged  is  divided  Into  degrees, 
and  a  plea  of  guilty  has  been  Interposed  to 
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such  charge  by  the  accused,  tihat  the  court,  aa 
a  prerequisite  to  the  pronouncement  of  jndg- 
ment  of  sentence,  shonld  first  determine  the 
degree  and  that  In  the  absence  of  such  de- 
termination in  snch  a  case,  any  attempted 
sentence  is  Illegal  and  invalid. 

[3]  An  indictment  or  an  Information,  under 
our  system,  in  charging  the  crime  of  murder, 
must  cover,  not  only  both  degrees  thereof,  bat 
the  crime  of  manslaughter  as  welL  While, 
-where  the  facts  and  drcomstanoes  justify  lt« 
an  indictment  or  an  information  may  Charge 
manslaughter  only,  It  must,  when  charging 
murder,  do  so  without  any  specification  ot 
the  degree  thereof.  The  degree  of  the  crime, 
whatever  it  may  be,  is  necessarily  included 
within  the  mere  charge  of  murder,  and  it  Is 
a  question  of  fact  for  the  Jury,  where  the 
case  is  tried,  to  find  upon  and  determine  the 
degree  and  necessarily  for  the  court  to  do 
likewise  where  a  plea  of  guilty  is  entered  by 
the  accused.  If  the  Jury  should  return  a 
verdict  of  guilty  of  murder,  without  finding 
and  specifying  the  degree  thereof,  of  which 
the  defendant  was  guilty,  the  court  would  be 
compelled  to  refuse  to  accept  the  verdict  as 
being  so  incomplete  as  to  make  it  impossible 
for  it  to  pass  a  proper  sentence,  and  the  Jury 
in  such  case  would  be  required  to  return  a 
complete  or.  proper  verdict.  People  v.  -Lee 
Yune  Chong,  94  Cal.  378,  29  Pac.  776.  So, 
wLere  there  la  a  plea  of  guilty  in  such  a  case, 
there  mast  first  be  some  foundation  for  the 
exercise  by  the  court  of  its  Judgment,  as  to 
the  punishment  which  should  be  Inflicted, 
the  penalty  for  the  two  degrees  of  murder  or 
of  burglary  (also  divided  into  degrees)  being 
different.  The  only  legal  Way  such  fouada 
tion  can  be  laid  is,  as  section  1192  plainly 
and  peremptorily  points  out,  for  the  court 
to  ascertain  -and  determine  the  degree,  and 
this  .can  be  done  properly  only  .by  taking 
evidence  addressed  to  that  fact ;  and  if  in  any 
case  of  a  plea  of  guilty  to  a  crime"  divided 
into  degrees  that  has  not  been  done — that  is, 
tltat  such  determination  has  not  been  made  in 
an  appropriate  legal  way — then  the  Judgment 
of  sentence  has  not  been  legally  pronounced. 

[4]  We  are  not,  however,  to  be  understood 
as  holding  that  the  voluntary  admission  by 
the  defendant,  whether  in  the  form  of  a  mere 
statement  or  in  that  of  a  plea  to  the  charge, 
that  he  is  guilty  of  a  particular  degree  of  a 
crime  divided  into  degrees,  will  not  constitute 
a  sufficient  evidentiary  predicate  for  the  de- 
termination by  the  court  of  the  question  of 
degree,  notwithstanding  that  such  statement 
m&f  not  be,  or  such  plea  is  not,  given  under 
oath.  To  the  contrary,  we  think  a  voluntary 
statement  or  plea  by  the  accused  would  be 
sufficient  to  uphold  the  determination  by  the 
court  of  the  degree.  But,  even  in  such  case, 
there  must  nevertheless  be  a  determination 
by  the  court  of  the  degree.  In  brief,  there 
must  be  such  a  determination  regardless  of 
the  character  or  nature  of  the  evidence  by 
which  the  fact  Is  ascertained. 


We  may,  with  perfect  propriety,  add  by 
way  of  suggestion,  that,  in  cases  of  murder, 
the  proper  course  to  pursue  where  an  ac- 
cused has  pleaded  guilty  to  a  cbarge  of  mur- 
der is  to  take  evidence  upon  the  question  of 
the  degree  of  said  crime  of  which  he  is  guilty, 
and  this  should  be  done  for  a  twofold  reason, 
viz.:  (1)  To  ascertain  and  determine  the  de- 
gree of  the  cfime.  (2)  Where  the  accused 
pleads  guilty  of  murder,  for  the  Just  and 
proper  exercise  by  the  court  of  its  Judgment  or 
discretion  as  to  whether  the  penalty  shall  be 
that  of  death  or  imprisonment  for  life.  Pen. 
Code,  S  190.  Indeed,  that  section  makes  It 
the  duty  of  the  court^(as  it  is  the  right  of 
the  Jury  to  determine  that  question  where 
there  is  a  trial)  to  determine,  in  cases  where 
the  accused  pleads  guilty  to  ttte  crime  of 
murder,  whether  the  penalty  Should  be  death 
or  Imprisonment  for  life.  The  vesting  of  that 
power  in  the  Jury  or  the  court  was  undoubt- 
edly Intended  to  authorize  the  Jury  or  the 
court,  as  the  case  may  be,  in  any  case  of 
homicide  committed  under  circumstances 
which,  when  measured  according  to  the  strict 
words  of  the  law,  make  it  murder  of  the  first 
degree,  or  the  taking  of  human  life  deliber- 
ately and  with  malice  aforethought,  to  apply 
to  a  practical  or  substantial  purpose  any 
mollifying  circumstances  connected  with  the 
commission  of  the  homicide  which -might  be 
shown  to  exist  and  which  would  Justify  the 
infliction  of  a  punishment  less  severe  than 
that  of  the  extreme  penalty  of  death.  The 
discretion  vested  in  the  Jury  or  the  Judge  in 
that  particular  by  section  190  is  not  one  to  be 
arbitrarily  exercised,  but  must  be  governed, 
as  is  true  in  all  Instances  of  vested  Judicial 
discretion,  soundly  and  according  to  the  cir- 
cumstances of  particular  cases.  Hence,  as 
above  suggested,  it  is  necessary,  in  ttie  case  of 
a  plea'  of  guilty  to  murder,  that  the  ooart 
should  have  before  it  evidence  not  only  for 
the  purpose  of  determining  the  degree,  but 
also,  where  on  such  plea  it  is  found  that  the 
murder  is  of  the  first  degree,  for  the.  purpose 
of  a  sound  and  Just  exercise  of  the  power  of 
determining  whether  the  punishment  shall  be 
death  or  only  life  Imprisonment.  See  People 
V.  Welch,  49  Oal.  174,  178  et  seq. 

But,  however  that  all  may  be  or  should  be. 
It  is  manifest  upon  the  record  before  us  that 
the  purported  Judgment  of  sentence  in  this 
case  is  not  a  legal  Judgment,  and  while  the 
motion  from  which  the  order  here  appealed 
from  arises  was  for  the  "setting  aside"  of 
the  "Judgment  of  sentence,"  we  think  the  rec- 
ord on  this  appeal  is  nevertheless  such  as  tO' 
warrant  us  in  reversing  the  said  order  because 
of  the  failure  of  the  court  to  determine  the 
degree.  Accordingly,  the  order,  so  far  as  it 
involves  the  questiofl  as  to  the  passing  of  sen- 
tence without  a  previous  determination  by 
the  trial  court  of  the  degree  of  the  crime  to 
which  the  accused  pleaded  guilty,  is  reversed, 
with  direction  to  the  court  below  to  cause,  by 
a  proper  proceeding  and  process,  the  defend- 
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ant  to  be  broaght  before  It,  and  thereupon, 
and  upon  the  arraignment  of  the  accused 
upon  his  plea  of  guilty  heretofore  entered, 
and  upon  the  said  plea,  to  render  and  pro- 
nounce Judgment  of  sentence  In  accordance 
vritb  the  views  herein  expressed. 

We   concur:     CHIPMAN,    P.   J.;    BUB- 
NETT,  J. 


KURTZ  V.  DB  JOHNSON  et  aL    (Civ.  2654.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  July  16,  1019.  Re- 
hearing Denied  Aug.  12,  1919;  Denied  by 
Supreme  Court  Sept.  11, 1919.) 

1.  SPKcirio  Pebfobmancb  ®=>86  —  Contbact 
TO  Devise— Knfobceabilitt. 

A  contract  to  devise  will  be  specifically  en- 
forced only  where  it  is  in  all  respects  just,  fair, 
and  reasonable  in  its  mutual  compensations,  and 
certain  in  its  terms,  and  where  the  promise 
resulted  in  such  changed  conditions  as  to  prom- 
isee that  refusal  to  enforce  promise  would  permit 
a  fraud  to  be  perpetrated  against  promisee. 

2.  Spkcivio  Pebvobmakcx  C=»86  —  Contbact 
TO  Devise— Ebsentials. 

A  decedent's  parol  contract  to  devise  will 
be  strictly  construedt  closely  scrutinized,  f,nd 
weighed  with  a  careful  balance,  when  specific 
performance  is  sought,  and  it  must  be  such  as, 
attended  by  all  the  attributes  of  frankness,  fair- 
ness, and  honesty,  will  appeal  to  the  consdencu 
of  ue  chancellor. 

3.  Sfkcefic  Pebfobmahck  «=>28(1)  —  Con- 
tbact TO  Devise — Cebtaintt. 

A  parol  contract  by  an  aunt  to  devise  1,0(X> 
acres  of  land  to  her  niece  in  consideration  of  an 
agreement  by  the  niece  that  she  would  live 
with  the  aunt  imtil  niece's  marriage,  held  too 
uncertain  and  unfair  to  be  specifically  enforc- 
ed where  niece  was  of  marriageable  age  at  time 
of  contract,  and  married  3  years  thereafter 
while  aunt  lived  15  years. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  Isidora  Scott  Kurtz  against 
Dol(»re3  B.  I>e  Johnson  and  others.  Judg- 
ment of  dismissal,  and  plaintiff  appeals.  Af- 
firmed. 

A.  W.  Ashburn,  W.  I.  Gilbert,  and  J.  W. 
McKinley,  Jr.,  all  of  Los  Angeles,  for  appel- 
lant. 

J.  Wiseman  Macdouald,  O'Melveny,  Ste- 
vens &  HlUildn,  Hunsalier  &  Britt,  Joseph  L. 
Lewinsohn,  and  Henry  J.  Angell,  all  of  Los 
Angeles,  for  respoiidents. 

JAMES,  J.  In  the  superior  court  demurs 
rers  of  respondents  to   the  ■  third  amended 


complaint  of  Oie  plalntifl  wa%  sustained 
without  leave  to  omotd.  Judgment  of  dis- 
missal followed,  from  vtidch  plaintiff  has  ap- 
pealed. 

By  this  action  plaintiff  sought.  In  effect,  to 
have  spedflcally  performed  an  alleged  oral 
agreement  made  by  Arcadia  B.  De  Baker  dur- 
ing her  lifetime.  It  was  alleged  that  Mr& 
De  Balier  agreed  to  devise  to  the  plaintiff  a 
certain  tract  of  land  embracing  1,(MX>  acres, 
more  or  less,  the  return  consideratloa  being, 
as  alleged,  that  the  plaintiff  should  reside 
with  Mrs.  De  Baker.  The  particular  charac- 
ter of  this  consideration  will  be  treated  of  In 
detail  in  what  follows.  It  will  be  necessary 
to  make  quite  a  full  statement  of  ttie  facts  as 
they  are  alleged  in  the  amended  complaint. 
In  doing  this  we  shall  quote  Uoerally  the  lan- 
guage of  the  pleader  in  the  statement  of  the 
alleged  cause  of  action.  It  appears,  first, 
from  the  complaint,  that  in  the  year  1891  the 
plaintiff  was  18  years  of  age  and  had  prior 
thereto  resided  at  San  Diego  with  her  i>ar- 
ents,  and  that  her  father  was  a  university 
graduate,  a  well-known  and  highly  respected 
citizen  of  San  Diego.  The  complaint  pro- 
ceeds with  these  allegatioBs: 

"That  the  parents  of  plaintiff  stood  high  in 
military  circles  and  associated  with  the  best 
society  and  people  of  San  Diego,  where  plain- 
tiff had  formed  many  acquaintances  and  close 
friendships.  Plaii^tiff  had  three  sisters  and 
four  hrothers,  all'  living  with  her  parents  in 
1894  at  the  time  of  the  malting  of  the  contract 
hereinafter  referred  to.  That  plaintiff  at  said 
time  and  for  a  long  time  prior  thereto  had  been 
attending  a  private  school  in  San  Diego,  where 
she  was  being  educated,  including  instructions 
in  music  and  art.  That  plaintiff  was  fond  of 
tennis  ploying  and  horseback  riding,  both  of 
which  sports  She  indulged  in  at  San  Diego  with 
her  friends,  and  at  the  time  of  the  contract  here- 
inafter mentioned  was  a  m«nber  of  a  tennis 
club  composed  of  what  was  known  as  the  young- 
er society  set,  memliers  of  the  best  families  in 
San  Diego  and  close  friends  of  plaintiff.  The 
said  Arcadia  B.  De  Baker,  at  the  time  of  mak- 
ing the  contract  hereinafter  referred  to,  was 
residing  in'  apartments  in  the  Baker  Block  at 
Los  Angeles,  Cal.,  and  was  about  68  years  of 
age,  the  widow  of  Col.  R.  S.  Baker  and  one  of 
the  richest  women  in  the  state  of  California, 
worth,  as  plaintiff  is  informed  and  believes, 
many  millions  of  dollars,  and  had  many  thou- 
sands of  acres  of  land  in  the  state  of  CaUfomia, 
including  the  TiWgMna  Ranch,  which  consisted  of 
many  thousands  of  acres.  The  maiden  name  of 
said  Arcadia  B,  De  Baker  was  Arcadia  Bandini. 
Plaintiff  was  a  grandnicce  of  the  said  Arcadia 
B.  De  Baker.  That  for  many  years  prior  to  the 
making  of  the  contract  hereinafter  referred  to 
the  said  Arcadia  B.  De  Baker  would  upon  oc- 
casions visit  the  parents  of  plaintiff  at  San 
Diego,  and  upon  those  occasions  from  the  time 
that  plaintiff  was  a  little  girl  the  said  Arcadia 
B.  De  Baker  would  see  plalntifl  upon  such  vis- 
its, and  plaintiff  became  very  well  acquainted 
with  the  said  Arcadia  B.  De  Baker,  and  the 


€=9For  other  cases  see  some  topic  and  KEY-HUMBER  In  all  Key-Numbered  Clgeats  and  Indexes 


Digitized  by 


Google 


Cal.) 


KURTZ  v.  DIB^JOHNRON 

(18S  P.) 


689 


Utter  upon  many  oeeaaions  expreased  great  love 
and  affection  for  plaintiff,  and  said  upon  many 
occasions  that  she  would  like  to  have  plaintiff 
as  her  own  daughter.  These  endearing  expres- 
sions upon  the  part  of  the  said  Arcadia  B.  De 
Baker  continued,  ttad  the  said  Arcadia  B.  De 
Baker  continued  to  show  deep  and  apparent 
lasting  affection  for  plaintiff.  That  plaintiff 
also  upon  occasions  would  pay  short  visits  to 
the  said  Arcadia  B.  De  Baker  in  Los  Angeles 
and  upon  said  occasions  the  said  Arcadia  B. 
De  Baker  showed  much  affection  for  plaintiff. 
That  plaintiff,  at  the  time  of  making  the  con- 
tract hereinafter  referred  to  and  for  a  long  time 
prior  thereto,  was  deeply  attached  by  ties  of 
affection  to  her  parents,  brothers,  and  sisters, 
and  also  her  many  friends  in  San  Diego.  That 
in  1894  the  said  Arcadia  B.  De  Baker,  who 
was  a  grandannt  of  plaintiff,  and  a  widow  with- 
out children,  residing  alone,  except  for  a  c»r- 
tain  aerrant,  in  her  apartments  in  the  Baker 
Block  in  the  said  city  of  Loe  Angeles,  invited 
the  plaintiff,  who  at  the  said  time  resided  in 
the  city  of  Son  Diego,  to  visit  her  for  a  short 
period  of  time  in  the  said  Baker  Block,  and 
thereupon  the  said  plaintiff  complied  with  said 
invitation  and  remained  with  the  said  Arcadia 
B.  De  Baker  for  a  period  of  about  two  months, 
and  after  which,  on  or  about  the  24th  day  of 
November,  1804,  at  which  time  the  said  plain- 
tiff was  IS  years  of  age,  plaintiff  much  desired 
to  return  home,  and  informed  the  said  Arcadia 
B.  De  Baker  that  she  would  soon  return  to  her 
parents  in  the  city  of  San  Diego,  whereupon 
the  said  Arcadia  B.  De  Baker,  vnth  much  ahow 
of  affeotion,  informed  plaintiif  tkat  the  had 
found  her  company  and  companionship  quite  nec- 
ettary  to  her  in  her  old  age,  and  that  she  would 
like  to  have  plaintiff  reside  with  her  until  plain- 
HfT*  marriage,  and  informed  plaintiff  that  if 
she  would  do  to  she  would  leave  to  the  said 
plaintiff,  at  the  time  of  the  death  of  the  said 
'Arcadia  B.  De  Baker,  a  part  of  the  said  Laguna 
Ranch,  and  that  the  would  tome  time  there- 
ofter  point  out  the  boundaries  of  the  said  land 
to  the  laid  plaintiff.  Thereupon  the  plaintiff 
informed  the  said  Arcadia  B.  De  Baker  that 
the  wouid  he  pleased  to  acxept  her  ieindly  offer 
and  reside  with  her  until  her  marriage.  Said 
plaintiff  thereafter,  and  in  compliance  with  said 
promise,  resided  with  the  said  Arcadia  B.  De 
Baker  until  her  said  marriage  which  occurred 
on  the  8th  day  of  December,  1897.  That  dur- 
ing said'  period  of  time  between  the  said  24th 
day  of  November,  1894,  and  the  marriage  of 
the  said  plaintiff,  the  said  Arcadia  B.  De  Baker 
always  treated  the  said  plaintiff  as  a  daughter, 
and  showed  her  during  said  period  of  time  the 
greatest  of  affection,  and  the  said  Arcadia  B. 
De  Baker  often  informed  the  said  plaintiff  that 
her  company,  companionship,  and  affection 
meant  a  great  deal  to  her,  and  that  plaintitTs 
presence  with  ber  gave  her  much  pleasure  and 
happiness,  and  that  she  would  not  be  willing 
to  give  plaintiff  up  to  any  person  except  her 
husband  at  the  time  of  her  marriage.  That 
during  said  time  plaintiff  and  her  said  grand- 
aunt  were  almost  constantly  together,  even  oc- 
cupying the  same  room  and  the  same  bed,  which 
the  said  grandaunt  insisted  upon,  because  she 
declared  her  affection  waa  so  deep  for  plaintiff 
that  she  always  wanted   her  with  her.     And 


the  said  plaintiff  upon  her  part  acted  toward 
and  treated  the  said  Arcadia  B.  De  Baker  as 
her  own  mother  and  the  ties  and  bonds  of  af- 
fection between  them  became  great  by  reason 
of  their  close  association  together.  That  short- 
ly after  said  promise  was  made  to  plaintiff  the 
said  Arcadia  B.  De  Baker  took  plaintiff  and 
the  agent  of  the  said  Arcadia  B.  De  Baker, 
Charles  H.  £'orbes,  to  the  said  Laguna  Ranch 
and  pointed  out  to  plaintiff  the  land  that  she 
had  promised  to  leave  the  said  plaintiff  and  the 
boundaries  thereof,  which  was  the  land  here- 
inafter described.  That  some  time  thereafter 
the  said  Arcadia  B.  De  Baker  had  the  said 
property  surveyed  and  a  map  thereof  made  by 
one  Capt.  C.  %  Healy,  and  through  him  gave 
to  the  said  plaintiff  a  map  of  the  said  property 
and  upon  which  map  the  said  Arcadia  B.  De 
Baker  pointed  out  to  the  said  plaintiff  the  said 
laud  and  the  boundaries  thereof.  That  the 
said  land  so  promised,  pointed  out, ,  and  de- 
scribed to  the  said  plaintiff  by  the  said  Ar- 
cadia B.  De  Baker,  is  situated  in  the  county  ot 
Los  Angeles,  state  of  California,  and  more  par- 
ticularly described  as  follows,  to  wit:  *  *  * 
That  to  comply  with  said  promise  the  said 
plaintiff  was  required  to  and  did  give  up  her 
family  life,  friends,  and  associates  in  Son  Diego, 
all  of  which  she  missed  deeply,  and  by  reason 
of  said  fact  it  would  be  impossible  to  place  the 
said  plaintiff  in  statu  quo,  and  if  the  said  prom- 
ise herein  made  to  plaintiff  on  the  part  of  the 
said  Arcadia  B.  De  Baker  is  not  specifically 
enforced  in  a  court  of  equity,  it  will  work  a 
fraud  upon  plaintiff  which  cannot  be  compen- 
sated for  in  any  other  manner  except  by  the 
specific  performance  of  said  promise.  *  •  * 
That  after  said  promise  was  made  by  the  said 
Arcadia  B.  De  Baker  to  plaintiff,  as  plaintiff  is 
informed  and  believes,  the  said  Arcadia  B.  Do 
Baker  did  make  a  will  in  which  she  left  the 
plaintiif  in  said  will  the  land  above  described, 
but  the  plaintiff  has,  since  the  death  of  said 
Arcadia  B.  De  Baker  hereinafter  mentioned, 
made  much  inquiry  and  search  for  the  said  will, 
but  has  been  unable  to  find  one  in  existence, 
and  has  been  informed  during  her  extended  in- 
quiries and  search  for  said  will  that  the  said 
will  had  been  destroyed  prior  to  the  death  of 
the  said  Arcadia  B.  De  Baker.  And  the  said 
Arcadia  B.  De  Baker  died,  as  plaintiff  is  in- 
formed and  believes,  without  fulflUing  and  keep- 
ing her  said  promise  under  said  agreement  to 
this  plaintiff.  Plaintiff  alleges  that  if  the  said 
promise  hereinbefore  referred  to  made  by  the 
said  Arcadia  B.  De  Baker  to  the  said  plaintiff 
on  or  about  the  said  24th  day  of  November, 
1804,  had  not  been  so  made  to  the  plaintiff  by 
ber  said  grandaunt,  and  made  in  the  kindly  and 
affectionate  manner  in  which  it  was  made,  she 
the  said  plaintiff  would  not  have  accepted  the 
said  promise  and  offer  upon  the  part  of  the 
said  Arcadia  p.  De  Baker  and  would  not  have 
remained  and  lived  with  the  said  Arcadia  B.  De 
Baker  np  until  the  marriage  of  the  said  plain- 
tiff, but  would  have  returned  to  her  home  and 
to  her  parents  and  brothers  and  sisters  and 
friends  in  San  Diego;  but  it  was  by  reason  of 
the  said  promise  upon  the  part  of  the  said  Ar- 
cadia B.  De  Baker  to  this  plaintiff  and  made 
in  the  affectionate  manner  in  which  it  was  made, 
which  caused  plaintiff  to  accept  the  said  prom- 
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ise  and  remain  Tiith  the  said  Arcadia  B.  De 
Baker  np  to  plaintiffs  said  marriage.  •  •  ■  • 
ThafCol.  Baker,"  husband  of  Arcadia  B.  De 
Baker,  "died  on  the  26th  day  of  May,  1894. 
That,  at  the  time  the  said  contract  hereinbe- 
fore referred  to  was  entered  Into  between  the 
plaintiff  and  the  said  Arcadia  B.  De  Baker,  the 
said  Arcadia  B.  De  Baker  was  suffering  keen- 
ly from  the  recent  death  of  her  said  husband, 
and  that  on  or  about  the  date  of  making  said 
contract  the  said  Arcadia  B.  De  Baker  In- 
formed the  said  plaintiff  that  it  was  her  wish 
and  desire  to  have  plaintiff  with  her  and  near 
her  to  loTe,  particularly  at  that  time,  as  she, 
the  said  Arcadia  B.  De  Baker,  found  her  life 
very  lonesome  and  void  after  the  death  of  her 
said  husband,  and  that  she  had  no  relative  liv- 
ing with  her  upon  whom  she  could  bestow  her 
affections,  and  that  plaintiff's  society  and  affec- 
tion would  in  a  measure  atone  for  the  loss  she 
had  suffered  in  her  late  bereavement.  That 
during  the  time  that  said  plaintiff  resided  with 
said  Arcadia  B.  De  Baker  in  the  fulfillment  of 
the  said  contract  and  agreement,  the  said  Ar- 
cadia B.  De  Baker  often  told  plaintiff  that  be- 
cause of  her  great  love  for  plaintiff  that  she 
had  never  been  more  happy  than  during  the 
time  that  plaintiff  was  residing  with  her." 


Upon  Information  and  belief  the  plaintiff 
alleged  further  that  the  land  was,  at  the  time 
of  the  making  of  the  alleged  promise,  of  the 
value  of  $25,000.  It  was  farther  alleged  that 
after  the  marriage  of  the  plaintiff  she  and 
her  husband  took  apartments  in  the  Baker 
Block,  being  the  same  building  occupied  by 
Arcadia  B.  De  Bakei,  and  remained  there 
for  a  period  of  about  nine  years,  "during  all 
of  which  time  the  affectionate  rdation  be- 
tween plaintiff  and  the  said  Arcadia  B.  De 
Baker  continued." 

Respondents  urge  a  number  of  contentions 
against  the  validity  of  the  alleged  contract, 
and  as  showing  that  the  same  was  not  of 
such  a  nature  as  would  be  enforced  by  a 
court  of  equity.  Among  other  grounds,  it  was 
asserted  that  the  contract  was  obnoxious  to 
the  statute  of  frauds,  and  that  plaintiff  was 
barred  of  the  remedy  sought  by  laches.  The 
principal  contentions,  however,  are  compre- 
hended in  a  statement,  made  in  the  brief, 
that  "the  alleged  contract  is  not  founded  on 
adequate  consideration  and  Is  harsh  and  im- 
Just.  The  alleged  contract  is  vague  and  un- 
certain." 

[1,2]  It  is  well  settled  that  in  order  to  en- 
title a  party,  claiming  under  a  contract  such 
as  that  here  alleged,  to  the  specific  relief  af- 
forded In  equity,  it  must  appear  that  the  con- 
tract is  in  all  respects  Just,  fair,  and  reason- 
able in  Its  mutual  compeui^ations ;  that  It 
must  be  certain  in  its  terms,  and  a  case  must 
be  presented  that  will  show  such  changed 
conditions  on  the  part  of  the  plaintiff  to  have 
been  worked  by  reason  of  the  promise  alleged 
as  would  result  In  a  fraud  being  permitted  to 
'-e  perpetrated  against  the  plaintiff  should 


'  the  relief  be  denied.  PreUminarily  it  may  be 
said  that  such  a  contract,  resting  in  parol 
and  sought  to  be  enforced  at  a  time  when  the 
voice  of  the  opposite  contracting  party  may 
not  be  heard  in  opposition  thereof,  will  be 
strictly  construed,  closely'  scrutinized  and 
weighed  with  a  careful  balance.  It  must  be 
such  as,  attended  by  all  the  attributes  of 
frankness,  fairness,  and  honesty,  will  appeal 
to  the  conscience  of  the  chancellor.  That 
such  Is  the  imtform  rule,  has  been  often  an- 
nounced ;  its  substance  Is  declared  in  Owens 
v.  McNally,  113  Cal.  444,  45  Pac.  710,  33  L.  B. 
A.  309. 

[3]  Examining  the  alleged  contract,  as  set 
forth  in  plaintiff's  amended  complaint,  by 
this  standard  and  measure,  we  reach  the 
same  concluslou  as  did  the  trial  Judge,  and 
affirm  that  the  plaintiff  lias  not  presented 
such  a  state  of  facts  as  should  call  Into  ac- 
tion the  unusual  power  of  a  court  of  equity 
In  determining  that,  as  agralnst  the  adminis- 
trator and  heirs  of  Arcadia  B.  De  Baker,  a 
trust  has  been  Impressed  upon  the  land  refer- 
red to  in  favor  of  the  plaintiff.  The  contract 
appears  to  be  uncertain  and  unfair  In  Its 
terms.  Its  unfairness,  in  part,  is  Illustrated 
by  the  uncertainty.  It  will  be  noted  that  Mr& 
Baker  agreed  to  "leave  to  the  plaintiff,"  at 
the  time  of  the  former's  death,  large  acreage 
of  land,  then  of  great  value,  in  return  for 
what?  That  the  plaintiff  would  "reside  with 
her  until  the  plaintiff's  marriage."  Gen- 
erally it  may  be  gathered  from  the  allega- 
tions quoted  that  the  companionship  of  the 
plaintiff  was  sought  by  Mrs.  Baker  and  that 
that  companionship  was  mutually  agreeable 
to  both  parties.  But  how  long  under  the 
agreement  made  was  the  return  consideration* 
to  be  rendered  by  the  plaintiff  to  continue? 
Plaintiff  alleged  that  It  was  to  continue  until 
her  (the  plaintiff's)  marriage.  At  the  time  of 
the  making  of  the  agreement  the  plaintiff 
was  18  y^rs  of  age  and  capable  of  entering 
Into  the  matrimonial  state  at  the  next  mo- 
ment thereafter.  In  so  far  as  the  agreement 
bound  her  to  continue  to  render  any  service 
to  Mrs.  Baker,  the  continuance  of  such  serv- 
ice was  In  effect  optional — ^that  Is,  until  plain- 
tiff received  and  concluded  to  accq)t  'an.  offer 
of  marriage.  As  a  matter  of  fact  she  did 
marry  3  years  after  the  making  of  the  alleged 
agreement,  while  Mrs.  Baker  continued  to 
live  for  an  additional  term  of  about  15  years, 
during  which  latter  time,  by  reason  of  the 
condition  of  the  contract,  plaintiff  was  not 
bound  to  live  with  or  see  or  visit  her  benefac- 
tor. 

We  say  that  the  contract  was  uncertain, 
because  the  termination  of  the  period  of  serv- 
ice of  the  plaintiff  was  altogether  a  matter  of 
her  own  option.  The  contract  must  be  con- 
strued wit^  reference  to  the  obligations 
which  Its  terms  Imposed,  rather  than  siny 
statement  of  fact  (which  the  complaint  gives 
lUnstration  of)  as  having  represented  the  ac- 
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tual  occnrrences  which  followed.  It  Is  Im- 
material that  plaintiff  a&d  her  hnshand.  did 
reside  In  the  same  building  with  Mrs.  Baker 
subsequent  to  the  t>laintlff's  marriage ;  plain- 
tiff was  under  no  obligation  so  to  do^  and  her 
act  In  so  dMng  .was  not  tn  any  wls^  when  le- 
gally considered,  In  execution  of  her  agree- 
ment. She  terminated  her  obligation  when 
she  married.  The  case  is  very  different  from 
some  to  which  our  attention  has  been  called, 
where  the  party  seeking  to  «iforce  a  contract 
of  this  general  kind  agreed  to  and  did  render 
service  ;up  to  the  date  of  the  death  of  the 
other  person.  It  cannot  be  said,  we  think, 
that,  where  the  plaintiff  had  the  privilege  of 
terminating  her  residence  with  Mrs.  Baker  at 
any  time  after  the  making  of  the  agreement 
by  selecting  a  husband,  she  contracted  to 
render  adequate  consideration  tn  return  fbr 
the  tract  of  land. 

Were  we  to  sweep  aside  these  objections, 
which  we  deem  insuperable  to  the  enforce- 
ment of  the  contract,  we  wotdd  stiU  have  to 
consider  as  to  whether  the  plaintiff,  by  reason 
of  the  making  of  the  agreement,  so  changed 
her  situation  that  to  doiy  her  relief  would 
work  a  fraud  upon  her.  She  had  reached  the 
a^  of  maturity  and  was  a  member  of  a  large 
household,  there  being  seven  chlldr«i  besides 
herself.  She  was  in  the  habit  of  visiting  Mrs. 
Baker,  who  was  a  wealthy  woman  and  from 
whom,  we  can  infer  from  the  allegations  of 
the  complaint,  she  received  every  care,  atten- 
tion, and  consideration.  In  fact.  It  appears 
by  express  allegation  that  the  attachment  aft- 
er the  relations  were  commenced  under  the 
contract  was  mutual.  There  is  nothing  shown 
from  which  we  can  infer  that  plaintiff  was 
denied  the  right  to  visit  her  family  or  to  have 
the  members  thereof  visit  her.^  It  Is  stated 
that  she  was  a  member  of  some  social  organi- 
zations composed  of  "the  best"  people  in  the 
city  of  San  Diego,  and  that  such  associations 
were  interrupted ;  but  we  are  Inclined  to  the 
view  that  the  latter  consideration  alone 
would  not  be  sufficient  to  justify  the  conclu- 
sion that  the  change  made  was  to  her  great 
injury.  If  we  were  permitted  to  speculate  at 
all,  we  might  fairly  infer  the  contrary.  See 
Baumann  v.  Kasian,  164  CaL  682,  129  Pac 
986,  44  L.  R.  A.  (N.  S.)  756,  wtdch  case,  to- 
gether with  cases  dted  therein,  is  very  much 
in  point  upon  the  propositions  herelnlKfore 
discussed.  McCabe  v.  Healy,  138  Cal.  81,  70 
Pac.  1008,  is  clearly  dlstinguisbable  from  thifi 
case  upon  its  facts. 

The  questions  discussed  are  determinative 
against  the  right  of  the  plaintiff  to  recover  in 
this  action,  and  it  seems  to  us  unnecessary  to 
enter  upon  a  discussion  of  any  other  phases 
of  the  argument  as  presented  in  the  briefs. 

Ttie  Judgment  appealed  from  is  affirmed. 
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We  concur:  CONBBY,  P.  j.;  SHAW,  J. 


EIRKMAN  NURSERIES  T.  SARGENT. 
(Civ.  2984.) 

(District  Ooort  of  Appeal,  First  District,  Di- 
,  yision  1, .,  Calif omia.     July  19,  1919.     Re- 
hearing Denied  by  Supreme  Court  Sept.  15, 
1919.) 

1.  FiXTDBES    iS=5»4— IWTBNT   IN    SCAKINO   AN- 
NEXATION. / 

Whetlier  fig  cuttings,  planted  on  land  of 
another  ander  an  agreement,  became  annexed 
to  tlie  real  estate,  so  as  to  pass  with  it,  depends 
on  the  parties'  intention. 

2.  FlXTUEES     «=>5— CUTTINOS    PLANTED    XTN- 
DKB    AOBEEMENT. 

Under  agreement  whereby  plaintiff  delivered 
fig  cuttings  to  another,  to  be  raised  on  the 
latter's  land  and  redelivered  to  plaintiff,  as 
they  developed  Into  trees  of  a  certain  size  and 
condition,^  at  a  certain  price  per  thousand,  the 
cuttings  remained  plaintiff's  personal  property. 

8.  FxxTURBs  «=>27(3)— Planted  Outtinos. 

A  purchaser  with  knowledge  of  contract 
between  bis  grantor  and  plaintiff,  under  which 
his  grantor  was  raising  cuttings  on  the  land  for 
plaintiff,  had  no  greater  rights  as  to  the  cut- 
tings than  his  grantor  bad. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  the  E^kman  Nurseries  against 
J.  X  Sargent  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Everts  &  Ewing,  M.  G.  Gallaher,  H.  A. 
Savage,  and  Savage  9e  Lovejoy,  all  of  Fresno, 
for  appellant, 

Short  &  Sutherland  and  Carl  E.  Lindsay, 
all  of  Fresno,  for  respondent' 


KERRIGAN,  J.  This  is  an  appeal  by  de- 
fendant from  a  Judgment  in  favor  of  the 
plaintiff  in  an  action  of  claim  and  delivery 
to  recover  the  possession  of  a  qnantity  of 
growing  nursery  stock. 

The  plaintiff  and  rate  B.  F.  Rose,  on  Feb- 
ruary 15,  1915,  entered  into  a  written  con- 
tract, by  the  terms  of  which  the  plaintiff  was 
to  deliver  to  Rose  100,000  fig  cuttings  of  as- 
sorted varieties  free  of  charge,  wUch  Rose 
was  to  plant  and  raise  upon  his  laud,  and 
during  the  wiBter  of  1915-16,  and  again  in 
the  winter  of  1916-17,  deliver  to  plaintiff 
such  of  said  cuttings  as  should  have  devel- 
oped into  young  flg  trees,  three  feet  in  height, 
and  which  were  free  from  pests  or  injury  of 
any  kind,  at  the  price  of  f30  per  thousand 
f .  a  b.  a  designated  point.  In  the  month  of 
July  following  the  execution  of  this  contract. 
Rose,  having  obtained  the  permission  of  the 
plaintiff,  transferred  to  the  defendant  his  in- 
terest in  the  land  in  which  the  flg  cuttings 
were  planted,  who,  as  the  evidence  shows. 
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was  at  that  time  fully  advised  of  flie  nature 
of  the  transaction  between  plaintiff  and 
Kose,  recognized  the  contract,  and  proceeded 
to  act  under  It  for  a  time,  when,  for  some 
reason  not  disclosed  by  the  recbrd,  he  repu- 
diated It  and  refused  to  make  further  de- 
liveries of  the  young  trees. 

[1-S]  The  appellant  contends  that  the  trans- 
action between  the  plaintiff  and  Rose  amount- 
ed to  no  more  than  a  contract  by  the  plain- 
tiff to  purchase  from  Rose  certain  nursery 
stock  at  an  agreed  price,  and  that  by  his 
acquisition  from  Rose  of  the  land  upon  which 
such  stock  was  growing  he  became  the  owner 
thereof,  and  consequently  that  the  plaintiff's 
action  in  daim  and  delivery  cannot  be  sus- 
tained. 

The  question  as  to  whether  the  cuttings, 
when  planted,  became  annexed  to  the  real 
estate,  so  as  to  pass  with  It,  turns  upon  the 
Intention  of  the  parties.    19  Cyc.  1048;  Hen- 
ry V.  Dlnkerhoff,  57  Oal.  8,  40  Am.  Rep.  107 ; 
Western  U.  Tel.  Co.  v.  Modesto  Irr.  Co.,  149 
Oal.  662,  87  Pac.  190,  9  Ann.  Cas.  1190.    From 
the  terms  of  the  contract  under  consideration 
we  think  It  must  be  held  that  title  to  the 
cuttings,  and  to  the  nursery  stock  into  whlcli 
they  developed,  remained  in  the  plaintiff,  and 
we  also  think  that  the  evidence  is  clear  that 
the  defendant  purchased  the  land  in  which 
they  were  planted  with  notice  of  the  contract 
and  of  plaintiff's  rights.     The  contract,  as 
already  mentioned,  provided  that  the  cut- 
tings were  to  be  delivered  to  Rose  by  the 
plaintiff  free  of  expense  of  any  kind,  and 
were  to  be  planted  in  the  land  described  in 
the  complaint,  cultivated,  and  cared  for,  and 
for  such  of  them  as  at  specified  times  became 
merchantable  nursery  stock  the  plaintiff  was 
to  pay  an  agreed  price  per  thousand.    That 
Rose's  compensation  for  the  use  of  his  land 
and  for  his  work  in  caring  for  the  cuttings 
and  delivering  them,  when  In  suitable  condi- 
tion,  at  the  price  designated,  should  have 
been  fixed  in  this  manner,  affords  no  rea- 
sonable Inference  that  the  cuttings  and  the 
young  trees  into  which  they  developed  were 
his  property;  and  the  defendant,  taking  n 
conveyance  from  Rose  of  the  land  in  which 
they  were  growing  with  notice  of  the  plaln- 
tlff^s  rights,  stands  in  the   shoes   of   Rose. 
That  the  defendant  recognized  that  the  plain- 
tiff retained  title  to  the  cuttings  after  they 
were  planted  is  shown  by  the  testimony  of 
witnesses,   who  related   conversations  with 
him.     When  thereafter  he  refused  to  make 
further  deliveries  to  the  plaintiff,  the  plain- 
tiff was  Justified  in  regarding  the  trees  as 
Its  property  and  taking  action  accordingly. 
The  court  in  so  holding  correctly  construed 
the  contract  herein  involved. 
Judgment  atttrmed. 


We     concur : 
ARUS,  J. 


WASTE,    P.   J.;    RICH- 


WATTEBSON  ▼.  HILLSIDB  WATER  CO. 
et  aL     (Civ.  2649.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  July  23,  1919.  Re- 
bearing  Dolled  by  Sapr«me  Conrt  Sept.  18, 
1919.) 

1.  DiSMissAi,  AND  Nonsuit  €=>60(1)  —  Fob 
Want  of  PBosEctrrioN— Statutobt  Pbovi- 

SIONS. 

Code  Civ.  Proc.  S  583,  providing  for  dis- 
missal of  action  for  want  of  prosecution  on  de- 
fendant's motion,  when  plaintiff  has  for  two 
years  after  answer  failed  to  bring  such  action 
to  trial,  and  section  SSla,  providing  that  an  ac- 
tion shall  be  dismissed,  onleas  summons  shall 
have  been  iasaed  within  one  year,  and  service 
and  return  made  within  three  years,  after  its 
commencement,  merely  fix  a  limit  beyond 
which  the  court's  discretion  ceases,  and  do  not 
prevent  the  conrt  from  dismissing  earlier. 

2.  DiBMissAi,  AND  Nonsuit  4(=360(3)— Fah.- 

UBB  TO  PBOSECUTB. 
Where  notices  of  motions  to  dismiss  as  to 
each  defendant  were  made  more  than  two  years 
after  commencement,  and  as  to  one  defendant 
before  summons  had  bew  served,  and  as  to  the 
other  approximately  one  month  after  service, 
and  after  demurrer,  bat  before  answer,  AeM, 
that  it  was  not  an  abnse  of  the  court's  discre- 
tion to  dismiss,  although  plaintiff's  affidavits 
showed  plaintiff  had  delayed  because  desiring 
advice  of  decision  in  a  different  case,  and  that 
one  of  his  attorneys  had  died,  and  that  he  had 
acted  under  belief  that  Code  Civ.  Proc.  |  581a, 
allowed  three  years  from  date  of  filing  com- 
plaint  within  which  to  serve  summons. 

Appeal  from  Superior  Court,  Inyo  County; 
Wm.  D.  Dehy,  Judge. 

Action  by  T.  G.  Watterson  against  the  Hill- 
side Water  Company  and  another.  From  a 
judgment  dismissing  the  action,  plaintiff  ap- 
peals.     Affirmed. 

Richard  S.  Miner  and  P.  W.  Forbes,  of  In- 
dependence, for  appellant. 

John  R.  Dixon,  of  Denver,  Colo.,  Isaac  B. 
Potter  and  Newman  Jones,  both  of  River- 
side, Wm.  J.  Clark,  of  Los  Angeles,  and  L. 
O.  Hall,  of  Bishop,  for  respondents. 

JAME:S,  J.  This  action  was  by  the  supe- 
rior court  ordered  to  be  dismissed.  The  judg- 
ment of  dismissal  was  entered  upon  motions 
made  respectively  and  separately  by  defend- 
ant Hillside  Water  Company  and  the  Owens 
River  Canal  Company.  The  ground  of  the 
motions  in  each  case  was  that  the  plaintiff 
had  failed  to  prosecute  his  action  with  rea- 
sonable diligence.  In  the  case  of  the  Owens 
River  Canal  Company  the  motion  was  made 
before  summons  bad  been  served,  while  in 
the  case  of  the  Hillside  Water  Company  the 
motion  was  made  approximately  one  month 
after  the  service  of  summons,  and  after  de- 
murrer had  been  filed  by  that  defendant,  but 
before  answer.    The  action  was  commenced 
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on  February  10,  1913.  The  notice  ot  motion 
to  dismiss  was  given  by  the  Canal  Company 
on  March  15,  1915.  The  notice  of  motion 
was  given  by  the  Hillside  Water  Company 
on  April  24,  1915.  So  it  wiU  be  noted  that 
lu  each  case  more  than  two  years  bad  elapsed 
from  the  date  of  the  commencement  of  the 
action  before  the  notices  to  dismiss  were 
served. 

[1]  Appellant  first  urges  that  the  court  had 
no  discretionary  power  to  grant  the  motions. 
He  suggests  that,  unless  such  authority  is 
found  In  the  statute,  it  does  not  exist;  but, 
In  view  of  the  decided  cases  which  are  to  the 
contrary,  we  do  not  thlnli  that  we  are  ex- 
pected to  tate  this  argument  seriously.  The 
real  point  of  the  argument  of  appellant  is 
that,  because  of  provisions  contained  in  sec- 
tions 581a  and  5S3  of  the  Code  of  QvU  Pro- 
cedure, the  discretionary  power  of  the  court 
to  dismiss  an  action  for  want  of  prosecution 
has  been  limited.  Section  683  provides  in 
part  as  follows: 

"Hie  court  may,  in  its  discretion,  dismiss  any 
action  for  want  of  prosecution  on  motion  of  the 
defendant  and  after  dne  notice  to  the  plaintiff, 
wlienever  plaintiff  has  failed  for  two  years  after> 
answer  to  bring  such  action  to  trial.    •    »    »  " 

Section  681a  in  substance  provldeR  that, 
unless  summons  shall  have  been  iss\ied 
within  one  year  and  service  and  return  made 
within  three  years  after  commencement 
of  the  action,  the  action  shall  be  dismissed. 
In  the  case  of  the  Canal  Company  the  motion 
was  made,  as  noted,  before  service  or  sum- 
mons had  been  had.  No  appearance  had 
been  made  on  the  part  of  that  defendant. 
Section  583  provides  that  after  answer  filed 
discretion  is  vested  In  the  superior  court  to' 
dismiss  an  action  within  two  yeara  for  fail- 
ure of  the  plaintiff  to  bring  his  cause  on  for 
trial.  It  has  been  held  that,  wliere  the  mo- 
tion is  made  under  the  latter  section,  two 
;enrs  must  have  elapsed  after  the  fiUng  of 
the  answer  before  the  court  is  vested  with 
authority  to  dismiss.  In  Romero  v.  Snyder, 
167  Cal.  216,  at  page  219,  138  Pac.  1002,  at 
page  1003,  the  court  says: 

"We  thinlc  the  language  of  section  583  sup- 
ports the  theory  of  the  plaintiff  that,  in  cases 
where  an  answer  has  been  filed,  the  court  should 
not  dismiss  the  action  for  want  of  prosecution, 
unless  the  plaintiff  has  delayed  for  two  years 
thereafter  to  bring  the  action  on  to  trial.  The 
declaration  that  the  court,  in  its  discretion, 
may  dismiss  the  case  because  of  such  inaction 
for  two  years,  implies  that  inaction  of  that  kind 
for  a  shorter  period  will  not  suffice." 

The  court  further  in  that  decision  declares 
that  the  general  power  of  courts  of  general 
jurisdiction  to  dismiss  for  failure  to  prose- 
cute" an  acti(Hi  with  reasonable  diligence  is 
not  to  be  disputed,  and  cites  many  decisions 
of  the  Supreme  Court  of  the  state  to  that 
effect,  but  declares  that  the  general  doctrine 
is  inapplicable  where  the  motion  comes  after 
answer  filed  imdcr  the  provisions  of  section 
183  P.-38 


583,  Code  of  Civil  Procedure.  The  decision 
reaffirms  the  general  mle,  and  admits  the 
authority  of  the  court  to  so  dismiss  an  ac- 
tion, where  the  motion  is  made  prior  to  an- 
swer filed,  or  where  it  is  made  because  of 
failure  to  serve  summons  prior  to  the  lapse 
of  time  mentioned  in  section  581a.  Under 
tbe  latter  head,  after  citing  prior  dedsionB 
of  the  court.  It  is  said : 

"These  decisions  declare  that  the  provision  in 
question  merely  fixes  a  limit  beyond  which  the 
court's  discretion  ceases,  and  a  dismissal  be- 
comes mandatory  upon  motion  of  the  opposite 
party,  and  further  that  it  gives  the  court  the 
additional  power  to  dismiss  an  action  in  such 
a  case  of  its  own  motion.  No  minimum  time  is 
specified  in  that  section,  or  anything  to  indicate 
that  a  period  of  delay  less  than  that  which 
malcca  a  dismissal  mandatory  would  be  sufficient, 
if  the  court,  in  its  sound  discretion,  thinks  oth- 
erwise. There  is  no  apparent  purpose  therein 
to  regulate  tlie  exercise  of  the  court's  power, 
except  to  make  it  imperative' that  in  the  specified 
contingency  the  action  shall  be  dismissed." 

It  Is  furtlier  held  in  that  decision 
that  the  courfys  power  is  unaffected  by  the 
limitation  mentioned  in  section  583,  Code  of 
Civil  Procedure,  even  though  demurrer  may 
have  been  filed.  In  Overaa  v.  Eeeney,  169 
Cal.  628,  147  Pac.  466,  the  statutory  Umit  of 
time  within  which  summons  must  be  served 
and  filed  had  not  expired.  Dismissal  of  the 
action  upon  motion  made  after  such  service 
was  sustained.  In  Mori  v.  Mori,  171  Cal.  79, 
151  Pac.  1136,  the  court  said: 

"It  is  well  settled  that  the  trial  coart  has 
power  to  dismiss  for  undue  delay  in  issuing  or 
serving  summons,  even  though  the  delay  has  been 
for  a  shorter  period  than  that  which,  under 
the  terms  of  section  581a  ot  the  Code  of  Civil 
Procedure,  gives  the  defendant- an  absolute  right 
to  a  dismissal"— citing  Witter  v.  Phelps,  163 
Col.  C55,  126  Pac.  5S!^. 

In  Bernard  v.  Parmelee,  6  CaL  App.  637, 
92  Pac.  658,  it  was  held,  under  the  facts  of 
that  case,  that  the  neglect  to  serve  summons 
for  a  period  of  more  than  four  months  was 
good  ground  for  the  granting  of  a  motion  to 
dismiss.  It  follows  that  the  principal  law 
questions  argued  as  against  the  Judgment 
must  be  resolved  adversely  to  the  appellant. 

[2]  There  remains  only  the  single  question 
as  to  whether  the  court,  under  the  facto 
shown  in  the  affidavits  presented  at  the  hear- 
ing of  the  motions,  abused  its  discretion  in 
determining  the  matter  against  the  plaintifT. 
The  principal  affidavit  in  opposition  to  the 
motions  was  made  by  one  of  the  attorneys 
for  appellant.  In  tliat  affidavit  it  was  set 
forth  that  in  1909  another  action  had  been 
commenced  by  this  pUilntifl  against  the 
Owens  River  Canal  Company,  that  that  ac- 
tion had  been  tried  and  a  decisicm  finally  ren- 
dered on  appeal,  and  that  plaintiff  had  de- 
layed serving  the  summons  and  bringing  this 
action  on  for  bearing,  because  he  desired  to 
have  the  advice  of  the  derision  on  appeal  lu 
the  other  case,  and — 
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'in  oTder  to  ascertain  the  points  of  law  which 
would  be  decided  by  said  Supreme  Court  upon 
said  appeals,  and  thus  both  said  plaintiff  and 
affiant  would  be,  and  also  said  defendants,  the 
better  prepared  to  try  said  action  No,  1388,  in 
this  court" 

He  sets  fortli  further  that  In  Jannary, 
1913,  which  was  before  this  action  was  com- 
menced, one  of  the  attorneys  of  the  plaintiff 
in  the  other  action  bad  died  and  plaintiff 
bad  been  deprived  of  advice  and  counsel  by 
reason  thereof.  Further,  that  the  plaintiff 
had  been  of  the  opinion  that  the  law  as  ex- 
pressed in  section  581a,  Code  of  Civil  Proce- 
dure, allowed  him  three  years  from  the  date 
of  filing  his  complaint  within  which  to  serve 
summ(Mis  in  the  action. 

We  are  unable  to  conclude  that  any  of 
these  matters  to  which  reference  has  been 
made  afforded  any  proper  defease  to  the  mo- 
tions to  dismiss.  The  defendants  were  en- 
titled to  have  the  action  prosecuted,  with 
diligence,  regardless  of  the  wish  of  the  plain- 
tiff that  he  might,  by  reason  of  decision  to 
be  rendered  on  appeal  In  the  other  case,  ob- 
tain advloe  upon  propositions  Involved  which 
would  be  useful  to  him.  (The  Owens  River 
Canal  Company  was  not  even  a  defendant 
la  the  other  action  mentioned.)  The  fact 
that  one  of  the  plniutiff's  attorneys  had  died 
before  the  commencement  of  this  action  cer- 
tainly could  afford  no  excuse  for  failing  to 
serve  the  summons  with  reasonable  prompt- 
'  ness..  There  is  no  showing  bnt  that  maaS 
other  attorneys  were  accessible  to  the  plain- 
tiff all  of  the  time  while  the  action  was  pend- 
ing, or  that  he  was  in  any  way  prevented 
from  securing  competent  and  sufficient  legal 
advice. 

Plalntitrs  mistake  as  to  his  rights  under 
section  681a  of  the  Code  of  Civil  Procedure 
affords  no  ground  whatsoever  to  excuse  him 
from  the  effect  of  the  delay  in  prosecuting 
his  action.  The  case  of  Romero  v.  Snyder, 
supra,  which  is  quite  illimilnating  on  the 
question,  was  decided  In  February,  1914,  and 
oven  after  that  decision  had  been  rendered 
plaintiff  took  no  action  to  have  the  summons 
•  served  until  another  year  had  elapsed.  We 
can  find  no  reason  at  all  to  conclude  that  the 
trial  court  was  in  error. 

The  Judgment  appealed  fr<»u  is  affirmed. 

We  concur:    CONREY,  P.  J.;    SHAW,  J. 


WARD  V.  SOUTHERN  PAC.  CO.  (Civ.  1934.) 

tDlstriot  Court  of  Appeal,  Third  District,  Cal- 
ifornia. July  11,  1019.  On  Rehearing,  Aug. 
9,  1919.  Rehearing  Denied  by  Supreme 
Court  Sept.  8,  1919.) 

1.  Master  and   Sebvaki  «:3>279(4)— Injttrt 

TO     FOBEMAN— NEOUGEKCE    OF    OtHEB    EM- 
PLOY^—EVIDENCE. 

Evidence   in  action   for  death  of  foreman, 
killed  in  the  taldng  down  of  a  railroad  snow- 


shed,  held  to  show  ne^igence  of  another  em' 
ployi  in  prying  off  one  end  of  a  timber  while 
the  other  end  was  attached  to  the  structure, 
directly  contributing  to  the  accident. 

2.  Masteb  and  Sebvant  «=5>265(14)— Tnjtjby 

—  CONTBIBUTOBT  NEOLIOENCB  —  BUBDEN   OF 

Pboof. 
The  burden  of  proof  as  to  contributory  neg- 
ligence is  on  the  master,  sued  for  death  of  serv- 
ant. 

3.  Masteb  and  Servant  <S=»265(1'©— Injubt 

—  CONTBIBUTORT  NEOUQENCE  —  PBESUMP- 

TION. 

Relative  to  contribatory  negligence  of  fore- 
man, killed  by  falling  timber  in  the  taking 
down  of  railroad  snowsheds,  the  presumption 
is  that  he  had  a  justifiable  reason  for  changing 
his  position,  as  the  timtier  descended  in  an  ir- 
regular manner. 

4.  Masteb  and  Sebvant  ®=»281(1)— Injxtbt 
— contbibutobt  negligence— evidence. 

Evidence  in  action  for  death  of  foreman 
from  the  falling  of  timber  in  taking  down  a  rail- 
road snowahed  held  to  sustain  verdict  against 
defense  of  contributory  negligence,  based  on  de- 
ceased's change  of  position  as  timber  descended. 

6.  Death   ®=»52— Compiaint— Avebkent   of 

PeCUNXABT    liOSS. 

Allegation  of  complaint  for  death,  that 
plaintiff  has  been  damaged  through  negligence 
of  defendant  and  by  death  of  her  husband  in 
the  sum  of  $50,000,  is  a  sufficient  averment 
that  she  had  suffered  pecuniary  loss  by  his  death, 
in  that  sum. 

6.  Afpeai,  and  Bbbob  9=91039(4)— Habhless 
Ebbob— Complaint— Cube  of  Defect. 

That  complaint  for  death  made  only  an 
Imperfect  allegation  that  plaintiff  suffered  pe- 
cuniary loss  therefrem,  not  having  been  object- 
ed to  at  the  trial,  but  the  answer  having  denied 
the  suffering  of  any  damage  by  the  death,  and 
evidence  having  been  introduced  on  the  theory 
of  the  fact  being  properly  in  issue,  was  not 
prejudicial. 

On  Rehearing. 

7.  Masteb  and  Sebvant  «=>216(6)— Injubt 
TO  FoBEUAN— Risk  of  Otheb  B!mplot£'s 
Neguoencx. 

A  foreman  does  not  assume  the  risk  of  an- 
other employ^  doing  a  thing  negligently  and 
contrary  to  instructions. 

Appeal  from  Superior  Court,  Sacramento 
Coimty;  Charles  O.  Busick,  Judge. 

Action  by  Ethel  Julia  Ward,  administra- 
trix of  Joseph  G.  Ward,  sometimes  known  as 
J.  6.  Ward,  deceased,  against  the  Southern 
Pacific  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Devlin  &  DevUn,  of  Sacrainento,  for  ap- 
pellant. 

H.  W.  Zagoren,  A.  M.  Seymour,  and  Down- 
ey, Pullen  &  Downey,  aU  of  Sacramento,  for 
respondent. 
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BURNETT,  J.  The  action  wfta  for  dam- 
ages for  the  death  of  Joseph  G.  Ward,  the 
husband  of  plalntifF,  and  the  Jury  found  a 
verdict  In  her  favor  for  the  snm  of  |4,600. 
The  particular  acts  of  negligence  on  the  part 
of  defendant  upon  which  flie  action  was 
based  are  set  ont  In  the  complaint  as  fol- 
lows: 

"That  on  and  prior  to  the  19th  day  of  May, 
1916,  the  said  defendant  was  engaged  in  the 
business  of  interstate  commerce  as  a  common 
carrier  of  freight  and  passengers  in  the  county 
of  Placer,  state  of  Oalifornia;  that  at  said 
time  said  defmdant  was  engaged  in  tearing  down 
and  removing  certain  snowsheds  along  its  rail- 
road line  near  Immigrant  Gap  in  said  county; 
that  on  said  day  and  immediately  prior  there- 
to said  Joseph  6.  Ward,  deceased,  was  employ- 
ed by  said  defendant  as  foreman  of  certain  other 
employes  ol  said  defendant  who  were  engaged  in 
said  work  upon  said  snowsheds;  that  on  said 
day  there  were  two  other  employfis  of  said 
defendant,  whose. trne  and  correct  names  are 
unknown  to>  this  plaintiff,  and  are  therefore 
styled  tia  John  Doe  and  Richard  Roe,  who  were 
engaged  in  throwing  certain  pieces  of  timber 
from  the  top  of  said  snowsheds  to  the  ground 
after  removing  them  from  said  snowsheds;  that, 
while  engaged  in  throwing  said  timber  from  the 
snowsheds  to  the  ground  as  aforesaid,  the  said 
employes,  John  Doe  and  Richard  Roe,  bo  care- 
lessly and  negligently  conducted  themselves  as 
to  cause  said  timber  which  they  were  throwing 
to  the  ground  to  fall  in  an  opposite  directian 
fnnn  that  to  wbidi  they  had  been  directed  to 
throw  it,  thereby  causing  said  timber  to  fall 
against  an  upright  post,  a  portion  of  said  snow- 
sheds, causing  said  upright  post  to  be  broken 
away  and  knocked  loose  from  the  supports  which 
maintained  said  upright  post  in  an  upright  po- 
sition; that  immediately  prior  thereto  the  said 
Joseph  O.  Ward,  deceased,  had  cansed  a  rope 
to  be  tied  to  the  upright  post  last  above  refer- 
red to,  and  had  caused  said  rope  to  be  wound 
loosely  around  another  upright  post,  situate 
about  20  feet,  more  or  less,  north  of  the  up- 
right post  first  hereinabove  mentioned;  that 
at  the  said  time  last  mentioned  the  said  Jos- 
eph 6.  Ward,  deceased,  instructed  and  direct- 
ed another  employ6  of  said  defendant,  whose 
true  and  correct  name  is  nnknown  to  the  plain- 
tiff and  whor  is  therefore  styled  as  Peter  Smith, 
to  manage  and  hold  the  other  end  of  said  rope 
in  such  manner  as  to  control  the  falling  of 
the  upright  post  to  a  point  designated  by  the 
said  Joseph  G.  Ward,  deceased;  that  at  the 
time  said  upright  post  was  broken  away  and 
knocked  loose  from  its  supports,  through  the 
carelessness  and  negligence  of  the  said  John 
Doe  and  Richard  Roe,  as  above  mentioned,  the 
said  Peter  Smith  so  carelessly  and  negligently 
conducted  himself  as  to  cause  said  upright  post 
first  above  mentioned  to  fall  upon  the  said 
Joseph  6.  Ward,  deceased,  whereby  the  skull 
of  the  said  Joseph  G.  Ward  was  fractured,  and 
death  ensued  therefrom  almost  immediately 
thereafter." 

The  claim  is  thus  apparent  that  two  acts 
of  negligence  concurred  in  producing  the  un- 
fortunate result;  one  being  the  careless  re- 
moval of  the  tlmher  from  the  top  of  the  snow- 


shed,  and  the  other  the  Improper  use  of  the 
rope  attached  to  the  upright,  which  fell 
against  the  deceased  and  caused  his  death. 

The    following    diagram    and    reference 
points  wUl  tend  to  elucidate  the  situation: 


Reterence  Points  on  Pbotograpb. 

A — Main  line  track. 

B— Siding  track. 

O— Turntable  track. 

D— Switch. 

E— Where  Ward  rut  to  when  timber  started  to  tail. 

F— Upright  which  tell. 

O— Groas-beam  which  De  Neet  and  Clark  rolled  off. 

H— Bad  of  cross-beam  where  De  Neet  was  working. 

I— Upright  avpportlng  north  end  of  cross-beam  O. 

J— Upright  to  which  Marsh  tied  rope. 

K— Joist  upon   which   Da   Nset   was   Bitting   while 

rolling  oS  croia-beam  O. 
L— Bnd  ot  cross-beam  where  Clark  was  working. 
M— Where  plate  broke  when  upright  B>  tell. 
O— Where  Ward  was  itnick  bjr  post. 
W— Point  woere  Ward  and  Marsh  were  when  Ward 

gave  orders  to  Marsh  and  Smith, 
X— Poet  around  which  Smith  had  taken  turn  with 

rope  8  attached  to  upright  I. 
T— Plate  that  broke  when  crosa-beam  O  was  rolled 

off. 
S!— Where  Ward  stood  before  timber  fell. 
1— End  of  plate  6  where  eawed  off  flush  with  cross- 
beam O. 
2— End  of  plate  T  where  sawed  oS  flush  with  cross-  * 

beam  Q. 
S— Joist  upon  which  Clark  was  sitting  while  rolling 

off  cross-beam  O. 
4— Brace  struck  by  cross-beam  O  In  tailing. 
B— Plate. 
6-Uprlght. 
7— Upright. 
8— Rope  tied  by  Marsh. 


Of  the  undisputed  facts,  we  may  state  that 
the  two  employes  engaged  in  removing  the 
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timber  from  the  top  of  the  anowshed,  named 
Clark  and  De  Neef,  at  the  time  of  the  accident, 
were  using  crowbars  to  detach  a  beam,  16 
feet  in  length  and  weighing  700  pounds,  from 
the  top  of  two  uprights  22  feet  from  the 
ground  and  each  upright  weighing  about  400 
pounds.  These  uprights  and  the  beam  were 
standing  on  a  north  and  south  line.  Clark, 
seated  on  a  support  near  the  top  of  the 
southern  upright,  was  working  at  the  south 
end  of  the  beam,  and  De  Neef,  similarly 
situated,  was  engaged  at  the  north  end  of  the 
beam. 

11  ]  The  case  of  plaintUT,  as  fo  the  first  In- 
stance of  negligence,  really  hinges  upon  the 
conduct  of  De  Neef  In  prying  off  the  north- 
em  end  of  the  beam  while  the  southern  end 
was  still  attached  to  the  southern  upright. 
That  this  condition  existed  appears  from  the 
testimony  of  De  Neef  himself,  and  of  one 
Thomas  J.  Smith.  As  to  the  testimony  of 
the  former  the  record,  shows  the  following : 

"Q.  Describe  to  the  jury  how  the  beam  was 
removed  in  this  particular  case — how  it  fell  to 
the  ground,  it  it  did.  A.  My  end  of  the  beam 
seemed  to  go  down  a  little  ahead  of  the  other 
end.  Q.  Describe  what  happened  after  that.. 
A.  I  believe  that— although  I  am  not  certain— 
that  it  struck  the  brace,  started  to  strike  the 
brace  which  is  attached  to  the  post,  and  in 
that  way  started  the  post  to  fall  in  Ward's  direc- 
tion, or  across  the  track.  Q.  I  understand  you 
to  say  that  your  end  of  the  beam  was  pried  o£E 
before  the  other  end;  is  that  correct!  A. 
That  was  evident" 

Mr.  Smith  testified: 

"The  end  Mr.  De  Neef  was  working  on  came 
off  at  the  plate  before  the  other  cud  had — drop- 
ped in  kind  of  a  diagonal.  Here  it  struck  on 
this  brace,  this  small  end  of  that  about  where 
the  braces  were  fastened  to  the  posts,  some- 
where in  that  neighborhood." 

It  may  be  added  that  he  and  other  wit- 
nesses Illustrated  their  testimony,  and  no 
doubt  made  it  plainer  to  the  jury  by  refer- 
ence to  a  model  of  the  snowshed,  which  model 
was  used  at  the  trial  and  also  at  the  oral 
argument  in  this  court 

The  beam  was  fastened  to  the  plates  and 
uprights  by  spikes,  and  it  is  a  reasonable,  if 
not  necessary,  inference  that  De  Neef  pried 
off  his  end  of  the  oeam  before  Clark  bad 
loosened  his  from  the  plate  to  which  it  was 
spiked.  Of  course,  this  was  a  very  important 
matter.  They  were  engaged  in  a  very  danger- 
ous business  at  best;  but  the  danger  to  them- 
selves and  others  would  be  greatly  Increased 
by  casting  one  end  of  the  beam  from  the  up- 
rights while  the  other  was  stlU  attached. 
This  would  be  manifest  to  the  average  Juror, 
as  Indeed  to  any  one  familiar  with  the  funda- 
mental laws  of  physics  and  such  a  simple 
mechanical  contrivance  as  the  snowshed.  No 
doubt  Clark  and  De  ^leef  knew  that  the 
safer  course — indeed,  the  only  proper  course 
— was  to  project  both  ends  of  the  beam  from 


the  uprights  at  practlcaUy  tbe  same  time. 
In  fact,  De  Neef  teetitled  that  Ward  told 
lilm  "to  roll  them  off  to  lay  flatly  on  tbe 
ground."  The  direction  was  Intended,  and 
was  so  understood,  to  mean  that  the  beam 
was  to  be  rolled  off,  so  as  to  fall  In  horizon- 
tal position  as  nearly  as  possible.  In  order 
to  accomplish  this,  ClarK  and  De  Neef  should 
have  been  careful  to  see  that  tbe  spikes  were 
removed,  or  at  least,  that  they  were  so 
loosened  from  both  ends  that  the  beam 
would  fall  properly.  These  workmen  were 
only  16  feet  apart,  and  both  could  easily  as- 
certain the  conditions  at  the  other  end  of  the 
beam.  It  also  appears  trom  the  testimony 
of  De  Neef  that  the  beam  could  have  been 
turned  over  upon  the  piates  before  It  was 
thrown  down,  indeed,  he  testified  that  it 
was  so  turned  over ;  but  this  is  manifestly  in- 
accurate, as  the  evidence  shows  that  it  was 
still  fastened  at  Clark's  end  when  De  Neef 
threw  It  off.  We  think  it  cannot  be  said  to 
be  an  irrational  inference  from>all  the  clr- 
tamstances  that  said  workmen  were  charge- 
able with  the  want  of  due  care,  either  lu 
failing  to  remove  the  spikes  or  in  turning 
the  beam  to  ascertain  whether  it  was  clear, 
before  hurling  it  to  the  grovmd.  We  may  not 
be  able  to  say  just  why  it  fell  as  It  did.  Prob- 
ably the  jury  had  no  decided  opinion  as  to 
that,  but  it  was  and  is  a  rational  conclusion 
that  it  would  have  fallen  without  causing  any 
injury.  If  tbe  workmen  bad  exercised  tbe 
ordinary  precaution  wblcb  the  peculiar  situa- 
tion demanded. 

That  the  method  pursued  resulted  In  tbe 
fall  of  the  upright  and  thereby  contributed 
directly  to  tbe  death  of  Ward  Is  hardly  open 
to  controversy.  The  beam  swung  in  tbe  arc 
of  a  circle  and  struck  the  brace  of  said  up- 
right with  such  force  as  to  break  the  plate 
at  tbe  top  and  to  precipitate  the  heavy  tlm- 
bAr  to  the  ground.  If  the  beam  had  been 
thrown  in  the  usual  and  safe  manner,  tbe 
probability  is — and,  of  course,  these  cases 
must  be  decided  upon  probabilities — that  It 
would  have  fallen  clear  of  the  timbers,  and 
Ward  would  have  suffered  no  injury.  He  ex- 
pected it  to  fall  that  way  and  had  stationed 
tUmself  accordingly.  However,  In  conse- 
quence of  tbe  unusual  and  dangerous  direc- 
tion taken  by  the  beam,  it  appeared  to  him 
necessary  to  change  his  position.  Indeed,  It 
is  a  fair  inference  from  the  testimony  of 
Smith  and  De  Neef  that  the  beam  started  to 
fall  toward  Ward,  and  bis  action  in  moving 
away  in  the  easterly  direction  would  tend  to 
confirm  this  inference.  It  Is  not  to  be  sup- 
posed that  be  would  have  taken  this  step, 
unless  be  bad  reason  to  l)elleve  that  be  would 
thereby  promote  bis  own  safety. 

[2-4]  Instead  of  escaping  the  danger,  the 
result  proved,  however,  that  Ward,  by  chang- 
ing his  place,  brought  himself  in  contact  with 
the  falling  timber  and  consequently  lost  hie 
life.    But  it  is  entirely  plain  that  the  court 
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cannot  Bold  Mm  cbarg^tble  witb  contribu- 
tory negligence  becanse  of  tbe  change  in  bis 
position.  AS  to  tbis  it  must  be  remembered 
tbat  tbe  burden  of  proof  was  upon  defendant 
and  that  the  presumption  was  and  is  tbat  be 
bad  a  justl  liable  reason  for  bis  conduct. 
TlUs  presumption  was  confirmed  by  tbe  testi- 
mony showing  bow  ttae  upright  started  to 
fall.  Ward  was  watching  tbe  process,  and, 
seeing  the  timber  falling  toward  him,  what 
more  natural  thing  than  for  talm  to  move 
away  from  it?  The  fact  that  tbe  upright 
shifted  its  course  was  a  matter  that  he  could 
not  be  supposed  to  anticipate.  In  fact,  as  to 
this  circumstance,  we  may  add,  there  is  evi- 
dence  in  the  record  justifying  tbe  inference 
that  this  change  was  due  to  an  act  of  one 
Marsh,  an  employ^  of  defendant,  in  tying  the* 
rope — marked  8  in  the  diagram — to  the  up- 
right directly  east  of  the  one  that  fell.  He 
was  given  direction  by  Ward  not  to  tie  the 
rope,  but  to  take  a  loop  around  said  upright 
and  bold  it  loosely.  Tbe  other  upright  start- 
ing to  fall  in  a  southerly  direction,  at  right 
angles  to  this  rope,  would,  of  course,  be  sub- 
ject to  its  restraining  power,  and  the  re- 
sultant of  the  two  forces  would  be  the  fall 
of  the  timber  In  a  southeasterly  direction. 
That  seems  plain  enough,  and  it  constitutes 
another  circumstapce  tending  to  Justify 
Ward's  conduct,  as  be  had  no'  knowledge  that 
tbe  rope  was  so  tied.  Moreover,  if  neces- 
sary. Ward's  conduct  could  be  excused  by 
the  application  of  the  familiar  principle  as 
to  the  degree  of  care  required  of  a  i)erson 
suddenly  placed  in  a  position  of  grave  peril ; 
but  we  are  entirely  satisfied  that  as  to  this 
defense  the  verdict  of  the  Jury  Is  sufilclently 
supported,  not  only  by  the  presomptions  that 
naturally  attach  to  the  case,  but  also  by  a 
strong  and  rational  Inference  from  all  tbe 
facts  and  circumstances  revealed  by  the  evi- 
dence. 

There  la,  as  already  suggested,  another 
theory  upon  which  the  verdict  may  be  af- 
firmed, regardless  of  the  question  whether 
Clark,  or  De  Neef,  or  both,  were  guilty  of 
any  negligence.  We  may,  Indeed,  acquit  them 
of  any  want  of  due  care  in  rolling  the  beam 
from  the  uprights,  and  still  there  is  evidence 
lo  Justify  tbe  conclusion  that  Ward  would 
jave  escaped,  If  It  bad  not  been  for  the  hld- 
ucn  danger  caused  by  the  tying  of  the  rope; 
that  the  latter  circumstance  was  a  proximate 
cause  of  his  death,  and  was  due  to  the  neg- 
ligence of  the  defendant  through  its  servant 
In  violating  the  order  given  by  the  deceased. 

We  deem  it  unnecessary  to  dwell  longer 
npon  the  evidence.  We  may  add,  however, 
tbis  reflection :  Tbat  we  have  given  It  anx- 
lons  attention,  and,  while  it  has  caused  us 
some  dllHculty,  yet  no  more  so  than  most  of 
this  class  of  eases  that  we  are  called  upon 
to  consider.  Indeed,  it  seems  to  u.j.  there  Is 
less  reason  for  u  reversal  here  than  In  a 


large  number  of  damage  suits  wbetela  tbe 
Judgments  have  been  atllrmed. 

As  to  the  general  aspect  of  tbe  case,  it  is 
not  improper  to  suggest  tbe  significance  of 
certain  rather  striking  circumstances  dis- 
closed by  the  record.  One  of  these  is  the 
fact  that  an  important  witness  for  plaintiff — 
and  called  by  her  probably  from  necessity — 
was  under  great  inducement  to  make  the 
circumstances  appear  as  unfavorable  as  pos- 
sible to  her  contention.  In  fact,  one  theory 
upon  which  she  relied  involved  the  charge 
of  negligence  on  the  part  of  said  witness,  De 
Neef.  Uis  natural  desire  for  vindication 
was,  no  doubt,  apprecmted  and  properly 
gauged  by  the  jury.  Again,  the  case  seems 
to  have  been  tried  with  great  care,  the  rul- 
ings were  uniformly  Just,  the  law  was  given 
to  the  Jury  with  clearness  and  accuracy,  no 
complaint  whatever  being  made  by  appellant 
of  tbe  action  of  the  court  in  any  of  these  re- 
spects, and  the  Jury  displayed  great  modera- 
tion In  awarding  only  the  sum  of  $4,500  for 
tbe  death  of  a  strohg,  capable  man  In  the 
prime  of  life. 

Of  course,  these  circumstances,  of  them- 
selves, are  not  suttlcient  to  Justify  the  ver- 
dict; but,  believing  that  It  Is  warranted  by 
the  evidence,  we  refer  to  them  as  confirma- 
tory of  the  statement  tbat  this  case  Is  some- 
what unusually  free  from  error. 

[S,  8]  The  only  other  point  made  by  appel- 
lant was  suggested  for  the  first  time  at  the 
oral  argument  in  this  court,  and  that  Is  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion, for  the  reason  that  there  is  no  positive 
allegation  of  pecuniary  loss  on  the  part  of 
plaintift  occasioned  by  the  death  of  her  hus- 
band. Tbe  matter  is  learnedly  discussed  by 
the  able  counsel  for  appellant,  and,  several 
cases  are  cited  in  support  of  tbe  contention; 
the  one  chiefly  relied  upon  being  Garrett  v. 
Louisville  &  N.  b..  Co.,  235  U.  S.  308,  35  Sup. 
Ct.  32,  59  L.  Ed.  242.  I'rom  this  decision  the 
following  quotation  is  made: 

"Where  any  fact  is  necessary  to  be  proved,  in 
order  to  sustain  the  plaintiff's  right  of  recovery, 
tbe  declaration  must  contain  an  averment  sub- 
atantiaUy  of  each  fact  in  order  to  let  in  tbe 
proof.  E2vcry  issue  must  be  founded  upon  some 
certain  pojit,  so  tbat  the  parties  may  come 
prepared  with  their  evidence,  and  not  be  taken 
by  surprise,  and  the  jury  may  not  be  misled  by 
the  introduction  of  various  matters  [citing  cas- 
es]. '  The  plaintiff's  declaration  contains  no  pos- 
itive averment  of  pecuniary  loss.  •  *  *  Nor 
does  it  set  oat  facts  or  circumstances  adequate 
to  apprise  the  defendant  with  reasonable  par- 
ticularity that  such  loss  in  fact  was  suffered. 
•  •  *  The  rights  of  the  defendant  must  bt- 
given  effect." 

This  and  other  citations  are  reviewed  by 
respondent,  and  the  peculiar  facts  in  the  va- 
rious decisions  are  pointed  out  and  distin- 
guished; but  we  do  not  feel  called  upon  to 
report  the  matter  more  specifically.    It  ought 
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to  be  stifficlent,  we  fhlnk,  to  say  that  req>ond- 
ent  alleged  In  her  complaint: 

"That  the  said  Ethel  Julia  Ward  has  been 
damaged  throogh  the  negligence  of  said  defend- 
ant and  by  the  death  of  her  said  husband  in  the 
smn  of  $60,000." 

If  that  Is  not  equlvaibnt  to  an  aTerment 
that  sne  has  suffered  pecuniary  loss  by  the 
death  of  her  hnsband  in  the  sum  of  $50,000, 
then  we  must  admit  that  the  signiflcance  of 
the  language  is  not  apparent  to  ns.  At  any 
rate,  it  Is  an  imperfect  allegation  of  the  fact 
and  when  we  consider  that  no  such  objection 
was  made  at  the  trial,  on  the  contrary,  ap- 
pellant denied  in  the  answer  that  she  suffered 
any  damage  by  the  death  of  her  husband, 
and  the  evidence  was  Introduced  upon  the 
theory  that  the  fact  was  properly  in  Issue, 
under  numerous  decisions  of  this  and  other 
courts,  the  error,  if  any.  Is  absolutely  with- 
out prejudice.  Slaughter  v.  Goldberg-Bowen 
&  Co.,  26  Cal.  App.  318,  147  Pac.  90;  Boyle 
V.  Coast  imp.  Company,  27  Cal.  App.  714,  151 
Pac  25. 

It  appears  to  us  that  the  law  requires  us 
to  affirm  the  Judgment ;  and  it  is  so  ordered. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 

On  Kehearlng. 

PEE  CURIAM.  [7]  In  Its  petition  for  re- 
hearing, appellant  emphasizes  the  point  that 
Ward  assumed  the  risk  that  was  Incident  to 
such  negligence  as  caused  the  accident.  The 
contention  is  manifestly  based  upon  the  as- 
sumption that  he  should  hare  anticipated 
that  De  Neef  would  negligently  pry  off  his 
end  of  the  beam  before  the  other  was  loos- 
ened. It  that  is  to  be  held  as  a  matter  of 
law,  it  seems  to  us  it  would  sweep  away  the 
right  of  a  foreman  to  recover  for  any  negli- 
gence of  the  workman.  The  danger  of  so 
treating  the  beam  was  so  obvious  that  It 
,  would  not  be  necessary  to  caution  the  man  of 
ordinary  intelligence  against  such  conduct, 
nor  do  we  think  it  should  be  anticipated  that 
any  one  would  be  so  reckless.  We  may  add, 
however,  that  the  Instruction  which  was 
given  by  Ward  as  to  how  the  beam  should 
fall  would  clearly  Imply  that  both  ends  of 
It  were  to  be  loosened  before  either  was  pro- 
jected from  the  upright 

Appellant  thinks  an  Inconsistency  appears 
in  the  opinion  by  reason  of  the  statement : 

"We  may  not  be  able  to  say  Just  why  it  fell 
as  it  did.  Probably  the  Jury  had  no  decided 
opinion  as  to  that." 

Of  course,  the  statement  in  the  first  of 
these  sentences  must  be  true,  regardless  of 
the  soundness  of  our  opinion  as  to  the  merits 
of  the  appeal.  This  second  sentence  is  sus- 
ceptible of  misunderstanding,  as  It  has  been 
misunderstood  by  the  learned  counsel.    What 


we  had  in  view  was  the  i^ole  sltnatlon,  the 
entire  cause  of  the  peculiar  direction  taken 
by  the  beam,  and  what  was  said  was  really  In 
response  to  Tarlons  qtecolations  of  appel- 
lant as  to  the  many  olrcumstances  that  may 
have  contributed  to  the  resnlt  The  state- 
ment is  not  a  fall  and  accurate  expression  of 
what  was  Intended,  clarity  being  somewhat 
sacrificed  to  conciseness. 

We  still  think  the  Jury  may  not  have  had 
a  decided  opinion  as  to  all  these  drcnm- 
stances.  But  If  they  beHeved,  as  they  Tin- 
doubtedly  did,  that  the  negligence  of  de- 
fendant's servants  contributed  to  tfae  acci- 
dent, and  the  evidence  supports  a  finding  to 
that  effect,  it  matters  not  about  other  ele- 
ments, such  as  rusty  nails  or  rotten  uprights, 
that  may  have  affected  the  fall  of  the  beam. 

Of  course,  no  opinion  can  be  written  or 
any  coihcluslon  announced  that  cannot  be 
criticized  with  some  show  of  Justification  by 
astute  and  censorious  counsel ;  but  we  have 
given  the  cause  careful  consideration,  and 
our  Judgment  is  that  we  sboold  not  interfere 
with  the  verdict  With  that  we  are  con- 
tent. 

The  petition  for  rehearing  is  thwefore 
denied. 


BEOLAMATION  DIST.  785  ▼.  LOVDAI* 
BROS.  CO.  et  al.    (Civ,  1979.) 

(District  Court  of  AiHteal,  Third  District,  CaU- 

foruia.    July  18,  1919.     Rehearing  Denied 

by  Supreme  Court  Sept  15,  1919.) 

1.  DsAiifB  «=85— Reclamation  Distmots— 

•  ASSBSSVKNTS— INBTAIXVENTS.    ' 

The  provlsloDS  of  Pol.  Ciode,  {  S466,  requir- 
ing assessments  against  land  in  reclamation  dis- 
tricts to  be  collected  and.  paid  in  installments, 
is  mandatory;  the  only  discretionary  power 
vested  thereby  relating  to  the  amounts  of  install- 
ments and  times  of  their  payment. 

2.  Dbains  «=390— Rkclamation  Districts— 
Enfoeoement  of  Assessment  Lien— Pbema- 
TUBB  Action— Complaint. 

X  complaint  by  a  reclamation  district  to 
foreclose  an  assessment  lien  does  not  state  a 
cause  of  action  where  it  shows  that  the  land- 
owners were  not  allowed  their  right  under  Pol. 
Code,  §  3466,  to  pay  the  assessment  in  install- 
ments, and  any  action  to  collect  the  whole  prior 
to  failure  to  pay  snch  an  installment  is  prema- 
ture. 

3.  Drains  «b»90— Reclamation  DierrBiciB— 
Lis  Pendens. 

Although  PoL  Code,  8  846C,  relating  to  rec- 
lamation district  assessment*,  provided  for  fil- 
ing a  Us  pendens  with  the  county  recorder  in 
actions  to  collect  delinquent  installments,  sec* 
tlon  349.3  ^^  authorizing  actions  to  validate  as- 
sessments contained  no  such  provision;  and 
since  Code  Civ.  Proc.  $  409,  requiring  sudi  no- 
tice, relates  entirely  to  actions  involving  title 
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or  powcsaicm  of  real  property,  an  action  to 
validate  a  reclamation  assessment,  wbich  became 
a  lien  on  tbe  land,  under  Pol.  Code,  {  3463,  did 
not  require  filing  of  lis  pendens. 

4.  Dbairs  ®s>90— Action  to  Validate  Beo- 
LiAiiATioN    District   Absbssiocnt  —  Sutfi* 

OIBIICT   OF   SCUKONS    AND  HETUBN. 

In  an  action  by  a  reclamation  district  un- 
der PoL  Code,  i  SiOSM,  to  validate  assessments, 
which  requires  defendants  to  answer  the  com- 
plaint witliin  10  days  when  served  with  sum- 
mons within  the  state,  where  tbe  summons  re- 
quired defendant  to  so  answer,  "if  served  within 
the  said  county,"  and  "within  30  days"  "if 
served  elsewhere,"  and  the  return  showed  service 
within  the  county,  the  service  must  be  held  to 
be  in  compliance  with  the  statute,  in  view  of 
the  liberal  construction  required  by  Code  Civ. 
Proc  {  4.  t 

6.  Vendob  and  Pubchaser  ®=»229(e,  7)— Va- 
LiDriT  OF  Reclamation  Assessment  Lien — 
Judgment  VALiDATiNa  Lien  on  Notice. 
One  purchasing  land  after  a  judgment  vali- 
dating a  reclamation  district  assessment  thereon 
is  charged  with  notice  of  the  lien  imparted  by 
such  judgment. 

6.  Judgment  ®=3682(1)— Persons  Concluded 
—Reclamation  Disteiot  Assessment— Val- 
idating Judgment  Concluding  Subse- 
quent I^BCHABER. 

An  action  by  a  reclamation  district  to  vali- 
date an  assessment  lien  is  one  in  rem,  and  is 
binding  upon  the  lands  assessed,  and  therefore 
concludes  all  subsequent  purchasers. 

7.  Judgment  «=»746— Reclamation  District 
Assessments  —  Enforcement  —  Waives  of 
Estoppel  Cheated  by  Fobmeb  Judgment. 

Plaintiff,  in  an  action  to  foreclose  a  reclama- 
tion district  assessment  lien,  does  not  waive  the 
estoppel  created  by  a  judgment  validating  the 
assessment  lien  by  introducing  evidence  in  sup- 
port of  the  issues  raised  in  that  action. 

8.  Judgment  «=>518— Valioatino  Reclama- 
tion District  Assessment  —  Collateral 
Attack. 

In  an  action  by  a  reclamation  district  to 
foreclose  assessment  liens  already  validated  by  a 
judgment,  an  objection  that  the  assessment  for 
levees  was  greater  than  that  embraced  in  the 
plans  and  estimates,  held  a  collateral  attact  on 
the  warrants  issued  in  payment  of  the  levies,  the 
validity  of  which,  having  been  settled  by  the  for^ 
mer  judgment,  could  not  be  so  challenged. 

9.  Judgment  «b»5  18— Collateral  Attack- 
Action  TO  Enforce  Assessment  Previous- 
ly Adjudged  Valid. 

In  an  action  by  a  reclamation  district  to 
collect  an  assessment  which  had  previously  been 
judicially  declared  valid,  objection  to  the  legality 
of  the  action  by  the  trustees,  in  purchasing  for 
the  district  their  own  lands,  constitutes  a  col- 
lateral attacli  upon  the  validating  judgment,  in 
which  all  presumptions  are  in  favor  of  the  judg- 
ment and  proceeding  leading  thereto,  and,  there 
being  no  presumption  of  unfairness,  illegality, 
or  fraud,  the  legality  of  such  transaction  must 
be  held  res  adjudicata. 


10.  Drains  «=>90— Reclamation  Distbict— 
Collection    of  Assessments  —  Misappbo- 
pbiation  by  Trustees. 
That  the  trustees  of  a  reclamation  district 
misappropriated  funds  is  no  defense  to  an  ac- 
tion to  collect  an  assessment  validated  previous 
to    such    misappropriation,    and    a    judgment 
against  the  trustees  for  the  amount  alleged  to 
have,  been  misappropriated,  to  which  the  district 
was  not  a  party,  is  inadmissible  in  evidence. 

Appeal  from  Superior  Court,  Yolo  County ; 
W.  A.  Anderson,  Judge. 

Action  by'  Reclamation  District  785,  by 
Tbeo.  Blauth  and  others,  trustees,  against 
Lovdal  Bros.  Company  and  otbers.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Judlgmen^  reversed. 

Cbanncy  H.  Dunn,  of  Sacramento,  and 
Arthur  0.  Huston,  of  Woodland,  for  appel- 
lants.    - 

Philip  S.  Driver,  of  Sacramento,  for  re- 
spondent. 

HART,  J.  Tbe  action  was  brought  to  fore- 
close an  assessment  lien.  It  is  stated  in  re- 
spondent's brief: 

"The  respondent  district  is  situated  In  the 
county  of  Yolo,  state  of  California,  and  was  or- 
ganized as  a  reclamation  district  on  the  29th 
day  of  May,  1908.  On  the  6th  day  of  July, 
1806,  respondent  levied  an  assessment  of  $132,- 
000  over  all  the  lands  in  the  district.  Shordy 
thereafter  an  action  was  brought  by  said  re- 
spondent under  section  3493%  of  the  Political 
Code  of  this  state  to  validate  said  assessment, 
and  on  the  5th  day  of  October,  1908,  a  judgment 
was  entered  in  the  validation  suit  in  respond- 
ent's favor. 

"At  the  time  of  the  organization  of  the  re- 
spondent district,  and  until  after  the  Judgment 
in  tbe  validation  suit  Lovdal  Bros.  Company, 
a  corporation,  one  of  the  defendants  in  this 
action,  was  the  owner  of  the  lands  upon  which 
this  action  was  brought  to  foreclose  a  lien, 
niereafter  said  Iiovdal  Bros.  Company,  a  cor- 
poration, sold  said  land  to  W.  E.  Iiovdal.  While 
W.  E.  Lovdal  was  the  owner  of  said  lands,  and 
in  1914,  the  respondent  district  brought  this  ac- 
tion to.  foreclose  the  assessment  lien  upon  said 
land,  amounting  to  the  sum  of  $17,601.07,  to- 
gether* with  interest  on  said  sum.  Thereafter 
said  W.  E.  Lovdal  died,  and  the  defendants, 
Ovedia  A.  White,  Emma  T.  It.  Bcardslee,  and 
Katheriae  B.  Fisk,  executrices  of  the  last  will 
and  testament  of  said  W.  E.  Lovdal,  deceased, 
were  duly  substituted  by  the  trial  court  as  de- 
fendants. 

"Tbe  complaint  in  tliis  action  to  foreclose  the 
lien  sets  forth  the  statutory  requirements  of  such 
a  complaint.  Appellants  (executrices)  in  their 
answer  denied  that  the  assessment  was  valid, 
that  the  assessment  was  due  or  payable  or  that 
a  call  of  the  assessment  had  ever  been  made, 
and  alleged  as  a  separate  defense  that  part  of 
the  moneys  of  said  assessment  was  paid  out  for 
purposes  other  than  reclamation,  to  wit,  to  pay 
for  a  judgment  obtained  against  the  trustees  in- 
dividually and  for  their  individual  negligence. 
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and  to  pay  for  the  purchase  of  the  front  levee 
owned  by  the  trustees  themselves."  ' 

The  cause  was  tried  by  the  court,  findings 
and  Judgment  were  In  favor  of  plaintiff,  and 
the  appellants,  executrlces,  prosecute  this 
appeal  from  the  judgment. 

[1]  1.  It  is  first  urged  by  appellants  that 
the  court  erred  In  overruling  their  demurrer 
to  the  complaint,  and  In  denying  their  motion 
for  a  nonsuit  at  the  dose  of  plaintiff's  testi- 
mony, on  the  ground  that  the  complaint 
showed  upon  its  face,  and  that  plaintiff's  evi- 
dence showed,  "that  the  trustees  had  never 
called  in  said  kssessment  in  separate  and  dis- 
tinct installments,  but  had  attempted  to  call 
in  the  entire  assessment  at  one  time." 

Section  3466  of  the  Political  Code,  at  the 
time  of  the  levy  of  the  assessment  in  ques- 
tion, read,  in  part,  as  follows: 

"At  the  end  of  thirty  days,  the  treastfter  must 
return  the  list  to  the  board  of  trustees  of  the 
district,  and  all  unpaid  assessments  shall  bear 
legal  interest  from  the  date  of  the  return  of  the 
llat  to  said  board,  and  shall  thereafter  be  col- 
lected and  paid  in  separate  installments,  of 
such  amounts,  and  at  such  times,  respectively, 
as  the  board,  from  time  to  time,  in  its  discre- 
tion, may,  by  order  entered  in  its  minutes,  di- 
rect; and  a  cause  of  action  for  the  collection 
of  any  such  installment  shall  accrue  at  the  ex- 
piration of  twenty  days  from  the  date  of  the  or- 
der directing  its  payment:  Provided,  that  if 
any  such  installment  shall  remain  unpaid  at 
the  expiration  of  said  twenty  days,  then  the 
whole  of  the  assessment  against  the  land  owned 
by  the  i>er8on  failing  to  pay  such  installment 
shall  become  due  and  payable  at  once,  and  may, 
in  the  discretion  of  the  board,  be  collected  im- 
mediately, in  one  and  th^  same  action.  The 
board  of  trustees  of  the  district  must  commence 
actions  for  the  collection  of  such  delinquent  in- 
stallments and  delinauent  assessments,"  etc. 
Stats.  1891,  p.  288. 

The  respondent  contends  that  the  provision 
of  the  said  section  requiring  the  assessments 
to  be  collected  and  paid  in  Installments  is 
merely  directory,  or.  In  other  words,  that  It 
rests  In  the  discretion  of  the  board  of  trus- 
toes  of  reclamation  districts  to  order  the  col- 
lection and  payment  of  the  assessments  ei- 
ther as  a  whole  or  in  installments.  We  can- 
not give  our  assent  to  that  contention. 

Prior  to  Its  amendment  by  the  Legislature 
of  1S91  (Stats.  1801,  p.  288)  the  section  made 
no  provision  for  the  collection  and  payment  of 
assessments  In  separate  Installments.  "This 
law,"  .said  the  Supreme  Court,  in  Swamp 
Uind  Dlst.  No.  307  v.  Glide,  112  Cal.  85,  44 
Pac.  4!jl,  speaking  of  the  section  as  it  existed 
before  its  amendment  in  1891,  "was  found  to 
be  inconvenient,  as  it  required  the  whole 
assessment  to  be  paid  at  once,  when  the 
money  could  only  be  used  from  time  to  time," 
and  the  court  proceeded  to  say  that  It  was  to 
remedy  this  difficulty  that  the  Legislature  of 
ISfll  so  amended  the  section  as  to  require  the 
collection  and  payment  of  assessments  to  be 


made  In  separate  installments.  Of  course,  it 
is  to  be  understood  from  this  langunge  that 
the  inconvenience  following  from  the  enforce- 
ment of  the  section  as  It  formerly  read  wa;j 
that  suffered  by  the  landowners  in  the  rec- 
lamation districts,  and  not  by  the  districts 
themselves  or  their  officers;  for  It  was  un- 
doubtedly found  to  be  true  that  large  bodies 
of  land  embraced  within  the  reclamation  dis- 
tricts of  the  state  were,  in  many  cases,  owne<l 
by  single  individuals  in  severalty,  and  that 
It  imposed  upon  such  landowners  a  verj- 
onerous  burden  to  require  them  to  pay  the 
whole  of  large  assessments  at  one  time.  In- 
deed, It  Is  generally  known  that,  in  many 
instances,  assessments  for  reclamation  pur- 
poses often  call  fot  the  payment  of  such  large 
sums  of  money  that  landowners  often  find  it 
exceedingly  Inconvenient,  If  not  Impossible, 
to  pay  the  whole  amount  of  the  assessments 
at  one  time.  By  these  considerations  the  Leg- 
islature was  unquestionably  prompted  in-  so 
amending  the  law  that  the  work  of  reclama- 
tion might  be  facilitated  in  reclamation  dis- 
tricts formed  and  organized  under  the  laws 
of  the  state  with  as  little  inconvenience  to 
the  landowners  upon  whom  the  burden  In 
such  cases  was  thrown  as  possible.  The 
theory  and  the  purpose  of  the  provision  are 
the  same  as  those  at  the  bottom  of  the- law 
authorizing  the  collection  of  county  taxes  in 
two  separate  Installments,  each  at  a  dif- 
ferent time  of  the  year,  viz.  for  the  conven- 
ience of  the  taxpayers.  It  would  not  for  a 
moment  be  contended  that  the'  board  of 
supervisors  could  require  the  collection  of 
county  taxes,  or  that  the  tax  collector  could 
enforce  their  collection  in  whole,  at  one  time 
or  in  one  installment  That  is  a  substantial 
right  of  which  the  taxpayers  cannot  be  legal- 
ly deprived  against  their  consent,  and  so 
here.  The  provision  requiring  or  autliorizing 
the  assessments  to  be  collected  and  paid  in 
separate  installments  involves  the  granting  or 
giving  to  the  landowners  of  ft  substantial 
right,  and,  while  undoubtedly  they  themselves 
mny  waive  it  and  pay  the  assessments  levied 
against  their  lands  in  full  at  one  time,  they 
are,«nevertheless,  entitled  to  claim  and  invoke 
it  We  cannot,  therefore,  agree  with  respond- 
ent that  the  language  of  the  section  as  to  the 
collection  and  payment  of  the  assessment  in 
separate  installments  Is  merely  directory,  and 
is  justly  subject  to  the  Interpretation  that 
the  trustees  of  the  district  are  thereby  given 
the  discretion  to  determine  whether  the  entire 
assessment  shall  be  made  collectable  and 
payable  at  one  time  or  in  separate  install- 
ments. Indeed,  the  language  of  the  section 
in  that  particular  Is  strictly  mandatory.  The 
only  discretionary  power  vested  by  the  sec- 
tion in  that  connection  relates  to  the  amounts 
of  the  Installments  and  the  times  of  their 
payment 
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the  exercise  of  the  taxlifg  power.  The  assess- 
inent  of  lands  for  that  purpose  Is  a  species  of 
taxation,  and  the  rule  that  all  laws  authoriz- 
ing the  taxation  of  the  property  for  pubUc 
purposes  are  In  invltum,  and  their  provisions, 
therefore,  to  be  strictly  ponstrued  and  pur- 
sued, or  at  least  substantially  so,  is  no  less 
applicable  to  a  case  of  an  assessment  of  lands 
in  reclamation  districts  for  reclamation  pur- 
poses than  to  laws  authorizing  the  taxation 
of  property  for  general  goTemmental  pur- 
poses. Where,  therefore,  the  provisions  of  a 
law  by  authority  of  which  districts  are 
formed  for  the  purpose  of  reclaiming  lands 
situated  therein  specify  the  manner  or  the 
method  of  assessing  such  lands  for  the  pur- 
pose of  raising  funds  with  which  to  carry  out 
the  purposes  of  the  district,  such  manner  or 
method  of  proceeding  must  be  observed  with 
substantial  strictness.  A  substantial  de- 
parture from  the  method  spedflcaliy  pointed 
out  by  the  statute  for  raising  the  money  for 
the  purposes  of  the  district  will  render  the 
assessment  abortive.  These  are  elementary 
propositions,  wliich  apply  in  the  construction 
of  the  powers,  duties,  and  obligations  of  all 
public  or  quasi  public  Instrumentalities  or 
agencies  established  for  the  purpose  of  carry- 
ing out,  within  certain  limited  subdivisions 
of  the  state,  certain  designated  policies  of  tbfe 
state,  or  of  exercising  certain  governmental 
functions. 

The  ri^t  of  the  owners  of  lands  within 
reclamation  districts  to  have  the  assessments 
levied  against  such  lands  for  the  purposes  of 
such  districts  made  collectable  and  payaUe 
In  separate  installments  is,  as  above  declared, 
a  substantial  one,  expressly  given  to  them  by 
the  Legislature  for.  their  benefit  and  conven- 
ience, and  the  courts  would  be  guilty  of  re- 
sorting to  the  very  extreme  of  Judicial  legis- 
lation under  the  guise  of  construction  should 
they  hold  that  the  trustees  of  reclamation 
districts  are  at  liberty  to  disregard  that  right 
whenever  they  see  fit  to  do  so,  and  so  require 
the  landowners  to  pay  the  entire  assessments 
at  one  time. 

We  have  carefully  read  and  considered  the 
briefs  of  respondent  We  find  no  fault  ivitb 
the  rules  of  statutory  construction  to  which 
they  therein  refer,  and  which  they  Invoke  as 
supporting  their  view  of  the  section  of  the 
Political  Ck>de  in  question.  But,  as  must  be 
manifest  from  the  views  we  have  already 
expressed  respecting  the  language  of  said 
section,  we  cannot  support  them  in  their 
Insistence  upon  the  application  to  the  present 
case  of  the  rules  of  construction  invoked  by 
them  or  the  cases  they  rely  upon.  They  argue 
that,  as  there  is  no  language  in  the  section 
expressly  forbidding  the  trustees  from  calling 
in  the  entire  assessment  at  one  time,  there- 
fore the  liCgislature  must  have  intended  that 
they  should  be  vested  with  the  discretion  of 
collecting  the  entire  assessment  at  any  time 
if,  in  their  Judgment,  the  requirements  of  the 
dtotrlct  justify  it.    This  proposition  we  have 


already  answered.  While  it  is  true  that  the 
section  does  not  say  to  the  board,  "Xou  shall 
not  call  in  the  entire  assessment  at  one  time," 
it  does  say,  as  we  have  shown,  that  the  col- 
lection and  payment  of  the  assessments  sJiall 
be  in  separate  Installments,  and  this  is  tanta- 
mount to  the  declaration  that  the  collection 
of  the  entire  assessment  shall  not  be  com- 
pelled by  the  trustees  at  one  time.  The  lan- 
guage necessarily  excludes  any  other  manner 
of  collecting  the  assessments. 

[2]  Nor  is  there  any  force  in  the  argument 
of  respondent  that,  inasmuch  as  the  landown- 
ers must  pay  the  entire  assessment  at  some 
time,  they  can  suffer  no  prejudice  because 
the  suit,  to  foreclose  or  to  enforce  payment 
of  the  assessment  is  uiKin  or  for  the  entire 
assessment  Prejudice  to  the  party  so 
wronged  must  always  follow  from  an  act  re- 
sulting in  the  Invasion  of  any,  substantial 
right  to  which  he  is  entitled  under  the  law. 
In  contracts  neither  party  has  the  right  to 
forfeit  the  agreement  before  the  time  for  the 
doing  of  the  thing  thereby  agreed  to  be  done 
has  matured.  No  action  will  He  to  recover 
on  a  promissory  note  until  the  debt  of  which 
It  is  evidence  is  due.  If  a  purchaser  agrees 
to  pay  for  personal  property  by  installments 
payable  at  stated  intervals  of  time,  his  rights 
under  the  agreement  cannot  be  forfeited  until 
he  has  violated  the  conditions  of  payment  or 
some  other  vital  covenant.  The  same  prin- 
ciple applies  here.  The  district  was  without 
authority  to  sue  for  the  entire  assessment 
until  there  was  default  in  the  landowner  to 
pay  one  of  the  installments  for  a  certain 
specified  period ;  but  the  vital  protwsltlon  in- 
volved Is  the  landowner's  right  to  have  the 
assessment  made  payable  in  s^arate  in- 
stallments so  that  it  will  be  the  more  con- 
venient for  him  to  pay  the  assessment.  For 
aught  that  can  be  said  to  the  contrary,  the 
defendants  here  might  have  willingly  paid 
the  assessments  had  they  been  made  payable 
according  to  law.  We  have  no  right  to  as- 
sume that  they  would  not  have  dcme  so  if 
the  amount  had  been  ordered  payable  in  in- 
stallments. But  be  that  as  it  may,  we  are 
fully  persuaded  that,  for  the  reasons  above 
given,  the  complaint  fails  to  state  a  cause  of 
action  against  the  defendants — that  Is  to  say, 
that  the  action  was  premature  or  brought 
before  a  cause  therefor  could  have  accrued-7- 
and  that  the  demurrer  thereto  should,  there- 
fore, have  been  sustained.  From  this  it  fol- 
lows, of  course,  that  the  demurrer  having 
been  overruled  and  the  cause  tried,  and  the 
evidence  at  the  trial  showing  that  the  trus- 
tees failed  to  order  the  assessment  Involved 
herein  to  be  collected  and  paid  in  separate  in- 
stallments, the  motion  of  defendants  for  a 
nonsuit  should  have  been  granted.. 

While  the  conclusion  thus  arrived  at  is  de- 
cisive of  the  case,  there  are  some  other  points 
to  which  attention  should  be  given,  in  view 
of  possible  litigation  arising  in  the  future 
vrlth  respect  to  this  assessment 


Digitized  by 


Google 


G02 


183  PACIFIC  BEPOBTBR 


(GaL 


".  Aiypellants  claim  that  tbe  conrt  erred  In 
admitting  in  evidence  tbe  judgment  roll  in 
tbe  validation  snit,  over  tbe  objection  of 
defendants,  tbat  (1)  no  notice  of  the  pendency 
of  said  action  was  offered  In  evidence;  (2) 
tbat  tbe  court  had  no  Jurisdiction  to  render  a 
judgment  validating  said  assessment  against 
tbe  then  owner  of  said  lands,  Lovdal  Bros. 
Company,  a  corporation;  (3)  conceding  the 
validating  judgment  to  be  binding  upon  these 
defendants,  still  tbe  plaintiff  waived  tbe  es- 
toppel that  would  otherwise  have  been  creat- 
ed by  the  judgment  by  introducing  evidence 
In  supix»rt  of  each  allegation  of  tbe  complaint 
necessary  to  establish  the  regularity  and 
validity  of  tbe  assessment.  > 

[3]  While  section  3466  of  the  Political  Code 
as  It  read  at  the  time  the  assessment  in 
question  was  levied  provided  that  a  lis  pen- 
dens should  be  filed  In  tbe  office  of  the  county 
'recorder  in  all  actions  for  the  collection  or 
enforcement  of  the  payment  of  delUiquent  in- 
stallments of  tbe  assessment,  there  was  no 
provision.  In  section  3493%  of  said  Code,  au- 
thorizing actions  to  determine  the  validity  of 
tlie  assessments,  which  required  that  notice 
of  tbe  pendency  of  such  actions  should  be 
filed.  Nor  was  such  a  notice  required  to  be 
filed  in  such  actions  by  section  409  of  tbe  Code 
of  Civil  Procedure,  which  relates  entirely  to 
actions  involving  the  title  or  tbe  right  of 
possession  to  real  property.  The  validation 
action  did  not  involve  the  title  or  the  right 
of  possession  of  real  property,  but  merely 
the  question  of  tbe  validity  of  an  assessment 
which,  under  section  3463  of  tUe  Political 
Code,  as  it  then  read,  became  a  lien  upon  the 
property  assessed  from  and  after  the  filing 
with  the  county  treasurer  by  the  assessment 
commissioners  of  a  list  of  the  charges  as- 
sessed against  the  land  and  prior  to  tbe  time 
at  which  the  validation  suit  could  be  brought. 
From  these  considerations  it  follows  Uiat  it 
was  not  necessary  to  file  a  notice  of  the  p«i- 
dency  of  the  action  to  establish  the  validity 
of  tbe  assessment. 

[4]  The  objection  that  the  court  had  no 
jurisdiction  to  adjudicate  the  validity  of  the 
assessment  as  against  tiovedal  Bros.  Com- 
pany, the  then  owner  of  the  lands  In  question. 
Is  based  upon  tbe  contention  that  the  sum- 
mons required  by  the  statute  is  not  in  tbe 
form  of  language  prescrll)ed  thereby.  This 
objection  is  highly  technical  and  without 
substantial  merit.  Section  3493%  pro- 
vided tbat  in  such  an  action  the  summons 
shall  require  the  defendant  or  defendants 
"to  answer  the  complaint  within  ten  days 
after  the  service  of  the  summons,  if  served 
Within  the  state."  The  summons  served  on 
Lovdal  Bros.  Company  was  in  the  usual  fcrm 
of  such  pnocesses,  and  required  tbe  defendant 
to  "answer  tbe  complaint  within  ten  days,  ex- 
clusive of  tbe  day  of  service,  after  service  on 
you  of  this  summons,  if  served  within  tbe  said 
county — If  served  elsewhere,  within  thirty 
days."     Thus  it  will  be  observed  that  the 


summons  served  did  nAt  direct  or  require  tlie 
defendant  to  answer  tbe  complaint  within  ten 
days,  "if  served  within  the  state,"  and  it  is 
upon  this  omission  tbat  the  objection  to  tbe 
summons  is  founded.  By  tbe  summons  tbe 
said  defendant  was, informed  that,  if  served 
within  the  county  in  which  the  action  was 
brought,  it  was  required  to  answer  the  com- 
plaint within  ten  days  after  such  service. 
The  certificate  attached  to  tbe  summons  by 
tbe  party  making  service  on  Iiovdal  Bros. 
Company  sets  forth  that  the  summons  was 
served  on  said  company  in  Yolo  county. 
Thus  the  said  defendant  was  given,  substan- 
tially as  tbe  statute  required,  notice  of  the 
commencement  of  tbe  action,  and  thus  tbe 
only  purpose  that  a  summons  is  designed  to 
achieve  was  as  effectually  and  fully  ac- 
complisbed  as  if  the  process  bad  contained 
the  precise  language  of  section  3493%.  Tbe 
role  of  the  Code  Is  tbat  its  provisions  and  all- 
proceedings  under  it  are  to  be  liberally  con- 
strued, with  a  view  to  effect  its  objects  and 
to  promote  Justice  (Code  Civ.  Proc.  {  4),  and 
this  rule  obviously  applies  as  well  to  the  pro- 
visions as  to  a  summons  as  to  those  relating 
to  other  proceedings  and  processes  authorized 
by  tbe  Codes.  See  Bewick  v.  iMuir,  83  CaL 
370,  23  Pac.  389. 
'[6]  In  this  connection  we  should  notice 
another  point  made  by  appellants,  which  is 
that  neither  W.  E.  Lovdal,  the  grantee  of  the 
corporation  of  the  lands  involved  herein,  nor 
bis  executrices,  ever  received  notice  of  tbe 
validation  suit,  and  that  the  court  below, 
therefore,  never  acquired  jurisdiction  to  enter 
judgment  in  said  action  as  against  ttaem. 
Tbe  contention  is  without  force.  The  de- 
ceased, Lovdal,  purchased  the  property  after 
judgment  in  tbe  validation  suit  was  rendered 
and  entered,,  and,  inasmuch  as  the  effect  of 
the  judgment  was  to  confirm  or  establish  the 
validity  of  tbe  lien  which,  ipso  facto  attached 
to  all  the  lands  In  the  district  upon  the  filing 
of  the  list  of  the  charges  with  tbe  county 
treasurer,  tbe  Judgment  imparted  notice  of 
such  lien,  and  ail  purchasers  of  property  in 
the  district  subject  to  the  assessment  were 
charged  with  su<^  notice.  See  Carpenter  v. 
Lewis,  119  Cal.  18,.  22,  50  Pac  925. 

[I]  At  any  rate,  tbe  action  in  the  valida- 
tion suit  was  one  in  rem,  and  it  was  binding 
upon  tbe  lands  assessed,  and  therefore  con- 
cluded all  subsequent  purchasers.  Peterson  t. 
Weissbein,  80  Cal.  38,  22  Pac.  66;  Riverside 
Land  Co.  v.  Jensen,  108  Cal.  146,  41  Pac.  40; 
39  Cyc.  1710. 

[7]  The  claim  that  the  plaintiff  waived  the 
estoppel  created  by  the  judgment  in  the 
validation  suit  by  introducing  evidence  here 
in  support  of  tbe  issues  raised  in  tbat  suit  re- 
quires no  elaborate  notice  here,  since,  if  it 
were  true  tbat  such  an  objection  is  good  as 
against  the  right  to  invoke  an  estoppel  by 
judgment,  the  same  would  probably  be  ob- 
viated at  the  trial  of  any  action  which  might 
be  brought  in  the  future  to  enforce  the  pay- 
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ment  of  this  assessment.  It  may  be  suggest- 
ed, however,  that  the  case  of  Megerle  v.  Ashe, 
33  Cal.  74,  cited  bjr  the  respondent  as  sup- 
porting the  objection  referred  to,  has  been 
expressly  overruled,  so  far  as  that  propo- 
sition Is  concerned,  by  Harding  v.  Harding, 
148  Cal.  397,  83  Pac.  434,  in  which  it  is  said: 

"But  whatever  construction  may  be  put  upon 
Megerle  v.  Ashe,  83  Cal.  74,  and  the  later  case 
of  Hicks  v.  Lovell,  64  Cal.  14,  22,  27  Pac.  942, 
49  Am.  Rep.  679,  where  something  is  said  that 
might  be  construed  as  an  approval  of  the  state- 
ment quoted  from  the  former  case,  we  are  sat- 
isfied that,  under  our  system,  a  defendant  does 
not  waive  hia  rights  under  a  judgment  pleaded 
in  bar,  by  the  mere  act  of  also  contesting  the 
daim  of  the  plaintiff  upon  the  merits." 

[I]  8.  The  plans  and  estimates  of  P.  N. 
Ashley,  engineer  of  the  district,  dated  July 
6,  1908,  as  reported  to  the  trustees  of  the 
district,  stated  that  the  estimated  cost  of 
raising  old  front  levees  which  were  to  be 
used  as  a  pert  of  the  reclamation  plan  was 
six  cents  per  cnblo'  yard.  The  trustees  of  the 
district  at  that  time  were  Messrs.  H.  J. 
Ooethe,  Theo.  Blauth,  and  O.  F.  Silva,  each  of 
whom  was  the  owner  of  a  portion  of  the 
front  levee.  Befendanta  attempted  to  prove 
by  the  witness  F.  S.  Driver,  secretary  and  at- 
tomey  for  the  plaintiff  district,  that  those 
parties  were  paid  ten  cents  per  cubic  yard  for 
sncb  levees.  An  objection  by  plaintiff  that 
this  was  a  collateral  attack  npon  the  war- 
rants issued  in  payment  for  said  levees  was 
sustained,  and  appellants  urge  that  the  ruling 
was  erroneous. 

The  ruling  was  proper.  Before  the  assess- 
ment could  be  levied  under  the  law  it  was 
requisite  that  a  statement  or  report  should 
have  been  made  to  the  supervisors  by  the 
truetees,  showing  the  plan  of  the  proposed 
reclamation  work  and  estimates  of  the  costs 
thereof.  This  report  or  statement  was  a 
necessary  prerequisite  to  the  levying  of  the 
assessment,  and  the  assessment  was,  in  turn 
a  necessary  prerequisite  to  a  validation  suit. 
It  follows,  therefore,  that  the  statement  or 
report  of  the  plan  and  estimated  costs  of 
the  work  to  be  done  was  necessarily  one  of 
the  issues  to  be  adjudicated  In  the  validation 
suit.  The  Judgment  in  that  action  Is  res 
adjndlcata  as  to  all  matters  contained  in  the 
statement.  The  time  for  the  urging  of  any 
objections  to  the  statement  or  any  other 
matter  connected  with  the  assessment  was  at 
the  trial  of  that  action.  The  Lovdal  Bros. 
Company,  although  duly  notified  of  the  ac- 
tion, defaulted  or  made  no  appearance  there- 
to. The  attempt  here  to  Impeach  the  validity 
of  the  warrants  to  question  tovolved  an  at- 
tempt to  attack  the  Judgment  in  that  action 
collaterally.  Of  course,  this  cannot  be  done, 
even  if  It  be  true  that  the  warrants  called  for 
larger  amounts  than  the  estimated  price  of 
the  land,  as  shown  by  the  report,  Jnstlfled. 
Indeed,  the  question  of  the  price  per  cubic 
yard  of  the  land  was  one  of  fact,  and  that 


question  having  been  determined  by  the  trus- 
tees of  the  district  and  the  supervisors  of  the 
county  by  flndtog  that  ten  cents,  rather  than 
six  cents  (the  estimated  pric«  per  cubic  yard), 
was  the  proper  price,  and  the  warrants  havtog 
been  drawn  for  tliat  amount,  the  validity  or 
correctness  of  the  warrants  themselves  can- 
not be  collaterally  challenged.  Rec.  Dlst  v. 
Clark,  1S5  Cal.  350,  100  Pac.  1091 ;  County  of 
Alameda  v.  Evers,  136  Cal.  132,. 68  Pac.  476; 
County  of  Santa  Cruz  v.  McPherstm,  133  Cal. 
282,  65  Pac.  574;  Victors  v.  Kelsey,  31  Cal. 
App.  801,  161  Pac.  1006;  McBrlde  v.  NewUn, 
129  Cal.  36,  61  Pac.  577. 

[(1  The  appellants  undertake  to  differen- 
tiate the  above-named  cases  from  the  present 
case  to  that  the  question  tovolved  to  those 
cases  was  one  of  faet,  while  the  question 
presented  here  is  one  of  law,  the  contention 
betog  that  the  act  of  the  trustees  in  purchas- 
ing their  own  property  for  the  purposes  of  the 
district  was  illegal.  But  however  that  may 
be,  the  question  whether  the  act  of  the  trus- 
tees to  the  matter  was  or  was  not  legal  was, 
as  we  have  pototed  out,  necessarily  a  direct 
issue  In  the  validation  suit  and  was  therein 
adjudicated.  Indeed,  the  sole  question  to  be 
determtoed  to  that  action  was  whether  the 
assessment  was  or  was  not  to  all  respects 
valid. 

The  cases  of  Reclamation  Dlst.  v.  Turner, 
104  CaL  334,  87  Pac.  1038;  ReclamaUon  Dlst 
V.  McCuUah,  124  Cal.  176,  56  Pac.  887,  and 
Reclamation  Dist.  v.  Blrks,  159  Cal.  233,  113 
Pac.  170,'  dted  by  the  appellants  as  support- 
tog  their  position  that  the  assessment  was 
void  because  of  the  fact  that  the  trustees,  as 
owners  thereof,  sold  to  the  district  the  levee 
banks  referred  to,  were  direct  appeals  from 
the  Judgments.  The  first  named  was  an  ac- 
tion to  collect  an  assessment  and  the  defend- 
ant appealed  from  the  Judgment  entered 
against  him.  At  the  time  that  the  action  to 
that  case  was  brought  to  the  superior  court 
there  was  no  statute  or  law  autborlztog  the 
VEilldatlon  of  such  assessments  by  a  suit  for 
that  purpose  to  the  superior  court,  section 
3493%  of  the  Political  Code  not  then  betog  to 
existence.  The  attack  upon  the  Judgment  to 
the  Turner  Case  was  therefore  direct  The 
other  two  cases  tovolved  actions  to  validate 
the  assessments,  and  the  defendants  therein 
appealed  directly  from  the  Judgments  de- 
claring the  assessments  to  be  valid.  _  The  c^se 
at  bar  tovolves  an  action  to  collect  an  assess- 
ment which  had,  prior  to  the  commencement 
of  this  action,  been  Judicially  declared  to  be 
valid  upon  evidence  presumptively  sufficient 
to  support  the  Judgment.  If  It  be  said  that 
there  is  some  evidence  here  showtog  the  fact 
of  the  purchase  of  the  land  referred  to  by  the 
trustees,  the  answer  Is  that,  since  all  pre- 
sumptions are  In  a  collateral  attack  to  be  to- 
dulged  to  favor  of  the  Judgment  and  the  reg- 
ularity of  the  prooeedtogs  leadtog  tliereto.  It 
Is  to  be  presumed  that  In  the  validation  suit 
there  was  evidence  dlsclostog  that  the  sale  and 
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transfer  of  the  levee  banks  to  the  district 
■was  not  only  necessary  and  to  the  best  In- 
terests of  the  district  in  its  work  of  reclama- 
tion, but  that  the  transaction  was  ccmducted 
in  such  manner  as  to  remore  from  it  any 
aspect  of  illegality.  There  is  no  presump- 
tion arising  from  the  mere  fact  of  the  trans- 
action itself,  unexplained  by  the  circumstanc- 
es by  which  it  was  Initiated  and  consummat- 
ed, that  it  was  unfair  or  illegal  or  character- 
ized by  fraud.  Rec.  Dist.  v.  McCuUah,  124  Cal. 
175,  36  Pac.  887 ;  Morawetz  on  Corporations, 
i  527. 

4.  It  is  lastly  claimed  that'  a  sum  amount- 
ing to  nearly  fifteen  thousand  dollars,  in- 
cluded in  the  assessment  of  $132,000  was  mis- 
appropriated and  could  not  possibly  benefit 
the  lands  of  defendants. 

[10]  It  was  alleged  in  the  answer  that  tlie 
trustees  of  the  district,  In  1008,  caused  the 
front  levee  of  the  district  on  the  bank  of  the 
Sacramento  river  to  be  cut  through  in  order 
to  take  a  dredger  into  the  district,  and  that 
they  so  negligently  and  carelessly  closed  the 
opening  made  by  them  that,  in  the  spring  of 
1909,  the  water  of  the  river  broke  through 
the  levee  and  damaged  the  lands  of  one  Cal- 
vin Perkins  lying  adjacent  to  the  district; 
that  said  Perkins  brought  suit  and  recovered 
judgment  against  said  trustees  for  the  sum  of 
$9,360  and  costs,  which  judgment  and  costs, 
together  with  attorney's  fees,  were  paid  out 
of  the  assessment  for  $132,000. 

The  action  above  referred  to  of  Perkins  -v. 
Blauth  et  al.  is  reported  In  163  Xal.  782, 
127  Pac.  50.  It  appears  by  reference  thereto 
that  while  the  dredging  company  and  the 
engineer  of  the  district  were  joined  as  de- 
fendants (the  district  itself  was  not  so  joined) 
the  judgment  was  against  the  trustees  of 
the  district  individually.  It  is  the  claim  of 
appellants,  that,  as  tlie  judgment  in  the 
validating  action  was  entered  October  5, 
1908,  and  the  acts  of  the  trustees  resulting 
in  the  Perkins  Judgment  occurred  thereafter, 
in  no  event  could  the  amount  of  said  judg- 
ment be  properly  paid  out  of  the  assessment 
under  consideration. 

At  the  trial  defendants  offered  in  evidence 
the  judgment  roll  in  Perkins  v.  Blauth  et 
al.,  and  also  attempted  to  prove  the  above 
facts  by  the  Introduction  of  testimony.  The 
court  sustained  objections  to  the  introduction 
«f  said  evidence,  which  ruling  is  specified  as 
error. 

The  ruling  was  correct.  We  cannot  conceive 
of  a  more  obvious  proposition  in  connection 
with  a  case  of  this  character  than  that  the 
misappropriation  of  the  funds  of  the  district 
by  the  trustees  thereof  cannot  have  the  effect 
of  Invalidating  the  assessment  by  which  such 
funds  were  raised.  If  the  trustees  have  mis- 
used the  funds  of  the  district  by  paying  them 
out  for  some  purpose  wholly  foreign  to  the 
objects  of  the  district,  they  are,  of  course. 


personally  liable  for  the  repaymebt  of  the 
moneys  so  used;  but  the  act  of  those  officials 
in  the  misappropriation  of  the  mon^s  of  the 
district  has  absolutely  nothing  to  do  with  the 
matter  of  levying  the  assessment,  and  can  in 
no  wajr  affect  the  proceedings  involving  that 
duty. 

For  the  reason  first  hereinabove  given,  the 
Judgment  is  reversed. 


We    concur: 
NETT,  J. 


CHIPMAN,    F.    J.;     BUR- 


CAMERON  V.  CITY  OP  RICHMOND  et  al. 
(Civ.  2798.) 

(District,  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  July  17,  1919.  Re- 
hearing Denied  by  Supreme  Court  Sept  15, 
1919.) 

1.  Pleading  «=»198-Joiwt  Demubbeb— Com- 
plaint Good  Against  Somk. 

A  joint  demurrer  by  all  the  defendants  must 
be  overruled,  if  the  complaint  is  good  against 
any  of  them. 

2.  Parties  ®s>92(4)— DEinmBEB— Mibjoindbb 
or  Defendants. 

Complaint  is  not  subject  to  demurrer  for 
misjoinder  of  defendants;  it  not  appearing 
from  the  face  of  the  complaint  that  any  defend- 
ant is  improperly  joined. 

3.  MtTNlCIPAI,  CORPOBATIONS  <8=s>124(6)  — 
CouNciLMKN— Acting  as  Boabd  or  Equal- 
ization —  Incbeasing  Compensation  Dub^ 

INO  TEBM— OONBTnUTIONAtlTr. 

Under  the  charter  of  Richmond,  proridiqg 
that  no  member  of  the  council  shah  bold  any 
other  municipal  office,  that  the  council  shall 
act  as  a  board  of  tax  eQualiEstion,  and  that 
the  councilmen  shall  receive  $6  per  day  while 
performing  that  duty,  bat  no  othw  compensa- 
tion, unless  provided  by  ordinance,  they  pet^ 
form  the  duty  of  equalization  as  members  of 
the  council,  so  that  an  ordinance  providing 
a  salary  for  them  increases  their  compensation, 
within  Const,  art.  11,  §  9,  providing  that  this 
shall  not  be  done  during  their  term  of  office. 

Appeal  from  Superior  Court,  Contra  Costa 
County ;  A.  B.  McKenzIe,  Judge. 

Action  by  David  Cameron  against  the  City 
of  Richmond  and  others.  From  an  adverse 
judgment,  plaintiff  appeals.  Reversed,  with 
directions. 

David  Cameron  and  C.  S.  Hannum,  of  San 
Francisco,  for  appellant. 

M.  R.  Jones,  of  San  Francisco,  and  D.  X 
Hall,  of  Richmond,  for  respondents. 

HAVEN,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  superior  court  in  and  for  the 
county  of  Contra  Costa  in  favor  of  the  de- 
fendants.   The  plaintiff  sued  as  a  taxpayer 
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of  the  city  of  Klchmond,  a  mnnidpal  corpora- 
tion, to  obtain  a  Judgment  for  $18,950  in 
favor  of  the  city  against ,  all  of  the  defend- 
ants, except  the  city  of  Richmond,  which  is 
impleaded  as  a  party  defendant,  upon  an  al- 
leged cause  of  action  for  money  illegally  ex- 
pended and  paid  to  the  members  of  the  coun- 
cil of  the  city  of  Richmond  in  monthly  pay- 
ments of  $50  each  as  salary  in  addition  to 
the  compensation  they  were  entitled  to  re- 
ceive at  the  time  of  their  election.  Judg* 
ment  was  entered  upon  an  order  sustaining 
a  demurrer  to  the  amended  complaint  after 
plaintiff  had  elected  to  stand  upon  his  plead- 
ing. The  mayor  of  Richmond,  its  nine  council- 
men,  the  city  clerk,  auditor,  and  treasurer,  to- 
gether with  two  ex-members  of  the  council, 
were  Joined  with  the  city  of  Richmond  as  de- 
fendants. In  substance,  it  is  alleged  that 
the  present  city  ottlcers  since  July  1,  1917, 
have  Joined  in  Issuing,  auditing,  and  paying 
demands  on  the  city  treasury  for  salaries  of 
hold-over  coundlmen,  and  that  the  former 
officers,  prior  to  July  1, 1917,  and  snhsequent 
to  August  1,  1915,  Joined  in  similarly  pay- 
ing corresponding  demands  to  those  who  were 
members  of  the  council  during  that  period, 
namely,  the  hold-over  councilmen  and  the  two 
ex-members  of  the  council  Joined  as  defend- 
ants. The  payments  were  made  pursuant  to 
an  ordinance,  adopted  by  the  council  July 
19,  1915,  which  it  is  claimed  was  Invalid,  or 
at  least  Inapplicable  to  the  salaries  of  those 
who  w^re  in  ofllce  at  the  time  of  its  adoption, 
as  constituting  an  increase  of  compensation 
of  municipal  officers  during  the  terms  for 
which  they  were  elected,  in  violation  of  sec- 
tion 9  of  article  11  of  the  Constitution  of  Cal- 
ifornia. 

[1,  2]  All  the  defendants  Joined  in  a  single 
demurrer.  It  was  general  and  special.  The 
grounds  of  special  demurrer  were  misjoinder 
of  parties  defendant,  and  ambiguity,  uncer- 
tainty, and  unintelligibllity,  in  that  it  can- 
not be  ascertained  from  the  complaint  wheth- 
er or  not  the  plaintiff  claims  that  the  com- 
pensation of  $5  per  day  alleged  to  have  been 
paid  to  defendants  was  paid  to  them  as  mem- 
bers of  the  board  of  equalization  or  as  mem- 
bers of  the  council.  This  last  matter  is  here- 
inafter discussed  In  considering  the  ruling  of 
the  trial  court  with  reference  to  the  general 
demurrer.  In  the  matter  of  misjoinder,  It 
was  stated  that  E.  J.  Gerard  is  lmpr(^>erly 
Joined  as  a  party  defendant  with  each  and 
every  of  the  other  defendants  in  said  action. 
In  separately  lettered  paragraphs,  the  same 
statement  was  made  as  to  each  of  seven  other 
of  the  individual  defendants,  among  whom 
were  the  city  clerk  and  auditor  and  the  two 
ex-councilmen.  On  behalf  of  the  respond- 
ents it  is  argued  the  demurrer  was  properly 
sustained,  for  the  reason  that  there  is  no 
cause  of  action  stated  against  the  city  clerk, 
and  he  was  therefore  an  Improper  party. 
"A  Joint  demnrrer  by  all   the    defendants 


must  be  overruled  If  the  complaint  is  good 
against  either  of  them."  Asevado  v.  Orr,  100 
Cal.  300,  34  Pac.  779 ;  Rogers  v.  Schulenburg, 
111  Cal.  281,  43  Pac.  899 ;  Hirshfeld  v.  Weill, 
121  Cal.  13,  53  Pac.  402.  Furthermore,  it 
does  not  appear  on  the  face  of  the  complaint 
that  the  city  clerk  is  not  a  proper  party,  nor, ' 
indeed,  that  any  of  the  defendants  is  im< 
properly  Joined. 

[3]  The  remaining  question  necessary  for 
determination  is  as  to  whether  the  ordinance 
in  question  is  inoperative  as  to  the  council- 
men  who  were  members  of  the  council  at  the 
time  of  its  passage,  which  Is  dependent  upon 
whether  or  not  said  ordinance  increased  their 
compensation  after  their  election  and  during 
their  term  of  oflice,  and  this  question,  in  turn, 
is  dependent  upon  whether  or  not  the  com- 
pensation of  $5  per  day  'to  the  councilmen 
while  sitting  as'  a  board  of  equalization  was 
paid  to  them  as  coundlmen. 

Section  4,  article  III,  of  the  Charter  of  the 
City  of  Richmond,  reads  as  follows : 

"The  councilmen  shall  each  receive  the  sum 
of  five  dollars  for  each  day  while  sitting  as  a 
board  of  equalization;  but  bo  other  compen- 
sation shall  be  paid  unless  the  electors,  by  or- 
dinance proposed  and  adopted  in  accordancs 
with  section  two  of  article  VIII  shall  otherwise 
provide." 

Section  9  of  artlde  11  of  the  Constitution 
of  this  state  reads  as  follows: 

"The  compensation  of  any  county,  city,  town, 
or  municipal  officer  shall  not  be  increased  after 
his  election  or  during  his  term  of  office." 

The  argument  presented  by  respondents  is 
that  the  ordinance  passed  by  the  coimdl  on 
July  19,  1915,  did  not  violate  the  above-re- 
dted  constitutional  provision  as  to  the  sal- 
aries of  inctunbent  coundlmen,  because  such 
coundlmen  were  not  receiving  any  salary  at 
the  time;  that  the  provision  for  compensa- 
tion was  compensation  to  be  paid  them  only 
whUe  acting  in  another  capacity,  i.  e.,  as  a 
board  of  equalization ;  and  that,  as  no  salary 
was  provided  for  councilmen  as  such,  a  sal- 
ary conld  be  provided  without  violating  the 
constitutional  provision.  Reliance  is  placed 
upon  the  case  of  Owynn  v.  McKlnley,  30  Cal. 
App.  381,  158  Pac.  1050.  We  cannot  agree 
that  the  present  case  comes  wltiiin  the  rule 
announced  in  that  case.  The  charter  pro- 
vides that: 

"The  council  shall  by  ordinance  provide  for 
the  assessment,  levy  and  collection  of  taxes, 
and  shall  act  as  a  board  of  equalization  in 
equalizing  the  value  of  property  listed  upon  the 
assessment  roll" 

It  further  provides  that  the  coundlmen 
shall  recdve  $5  per  day  while  performing 
that  duty.  The  coundlmen  perform  the 
duties  of  a  board  of  equalization  as  mem- 
bers of  the  coundL  Indeed,  if  this  were  not 
true,  and  the  two  offices  were  Independent 
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and  distinct,  then  ndder  section  4  of  article 
IX  of  the  charter,  the  councUmen  could  not 
perform  the  functions  of  a  hoard  of  equaliza- 
tion, hecause  said  section  of  the  charter  pro- 
rides  that  no  member  of  the  council  shall 
hold  any  other  municipal  oflSce,  or  hold  any 
other  office  or  employment,  the  compehsatlon 
for  which  Is  paid  out  of  the  municipal  mon- 
ey. In  the  case  of  Santa  Barbara  v.  Rucker 
et  al.,  35  Gal.  App.  676(  170  Pac.  860,  the 
court  said  that  the  duties  performed  by  su- 
pervisors as  road  commissioners  were  duties 
imposed  upon  them  by  virtue  of  their  stat- 
us as  supervisors,  and  that  an  amenditaent 
allowing  larger  compensation  lor  services 
rendered  as  road  commissioners  increased 
their  compensation  while  in  office.  So,  in 
the  present  case,  we  think  the  duties  per- 
formed by  the  members  of  the  council  In 
equalising  the  value  of  property  listed  on 
the  assessment  rolls  are  duties  Imposed  upon 
them  by  virtue  of  their  status  as  council- 
men,  and  that  the  salary  provided  to  be  paid 
to  them  while  acting  as  a  board  of  equaliza- 
tion was  a  salary  paid  to  them  as  council- 
men,  and,  consequently,  the  ordinance  pro- 
viding a  salary  of  $60  per  month  to  be  paid 
to  them  as  councilmen  Increased  their  sal- 
aries during  their  terms  of  office,  and  is 
therefore  void  as  to  them.  The  complaint, 
therefore,  was  good  as  against  the  general 
demurrer. 

Th?re  are  certain  other  matters  presented 
in  the  briefs,  but  our  conclusions  as  herein 
expressed  render  a  discussion  of  such  mat- 
ters unnecessary. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  overrule  the  demurrer 
of  the  defendants. 

We  concur:  LANGDON,  P.  J.;  BBIT- 
TAIN,  J. 


CRANE  V.  SUPERIOR  COURT  IN  AND 

FOR  LOS  ANGHLES  COUNTS  «t  aL 

(Civ.  3064.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California,    July  19.  1919.) 

1.  EXECCTOBS  AND  Administbators  i^=»315(4) 
—Grounds  fob  Vacating  Settlemknt  In- 
buffiouint. 
To  prevent  annulling  on  certiorari  of  orders 
vacating  orders,  duly  and  regularly  made,  set- 
tling the  account,  decreeing  distribution  of  de- 
decedent's    estate   and    discharging   administra- 
trix,  the  record  must  show  mistake,  inadver- 
tence,  surprise,   or  excusable  neglect,   author- 
izing  the   vacation    under   Code   Civ.    Proc   S 
473;  and  mere  statement  in  the  vacating  orders 
that  the  vacated  orders  were  made  inadvertent- 
ly is  not  enough. 


2.  ExiKTTTOBa  AND  AnlitinsAATOBS  4=»315(4) 
— VACATiNa-  Obdes  or  Distbibution  fob 
Failvbe  of  Pboof  Unauthobized. 

Vacation  of  orders  for  distribution  of  es- 
tate and  discharge  of  administratrix  is  not  au- 
thorized under  Code  Civ.  Proc  8  473,  because 
the  court  changes  its  conclusion  that  the  proof 
on  which  they  were  made  was  sufficient,  or  be- 
cause they  were  based  on  false  representations 
of  administratrix. 

3.  HXECCTOBS  AND  Adionistbatobs  $=3316(4) 

— Gbounds  fob  Vacating  OBdeb  of  Die- 

TBiBGTiON  Stated. 
The  court  has  no  power  to  vacate  its  or- 
ders, duly  and  regularly  made,  for  distribution 
of  estate  and  discharge  of  administratrix,  save 
and  except  under  Code  Civ.  Proc.  §  473,  au- 
thorizing relief  from  orders  made  throagfa  a 
party's  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect 

In  the  matter  of  the  settlement  of  final 
account  of  Llda  S.  Crane,  administratrix 
of  James  £).  Crane,  deoeoaed.  Orders  for 
distribution  of  estate  and  discharge  of  ad- 
ministratrix were  vacated,  and  Llda  S. 
Crane  brings  certiorari  against  the  Supe- 
rior Court  of  Los  Angeles  County  and  James 
C.  Rives,  Judge  thereof.     Orders  annulled. 

Thomas  E.  Case,  of  Los  Angeles  for  peti- 
tioner. 

Robert  U  Hubbard,  of  Los  Angeles,  for 
respondents. 

SHAW,  J.  By  this  application  petitioner 
asks  that  upon  a  writ  of  certiorari  we  set 
aside  and  annul  the  action  of  the  court  in 
vacating  orders  made  for  the  distribution 
of  the  estate  of  a  deceased  person  and  dis- 
charge of  the  administratrix.  The  facts  up- 
on which  the  action  of  the  court  was  based 
are  as  follows: 

The  petitions,  Uda  S.  Crai^e,  was  admin- 
istratrix of  the  estate  of  James  E.  Orane, 
deceased,  and  up  to  July  8,  1918,  Robert 
L.  Hubbard  and  N.  B.  Bacbtell  represented 
her  as  attorneys.  On  said  date  Thmnas  K. 
Case  was,  subject  to  the  right  of  Hubbard 
&  BacfateU  to  an  allowance  of  attorney's 
tees  for  services  rendered, ,  substituted  as 
attorney,  and  as  such  thereafter  appeared 
for  the  administratrix.  On  July  30,  1918, 
the  administratrix  filed  her  first  and  final 
account,  accompanied  by  a  petition  for  an 
order  distributing  the  estate  to  herself  as 
sole  heir,  the  hearing  of  which,  after  due 
notice  given,  was  had  on  August  13,  1918, 
at  which  thne  an  order  was  made  settling 
the  account  and  the  estate  ordered  distrib- 
uted to  petitioner.  On  August  29,  1918, 
Hubbard  &  Bachtell  filed  with  the  clerk  of 
of  the  court  an  application  to  have  their 
fees  as  attorneys  for  the  administratrix 
fixed  and  allowed  by  the  court  Thereafter, 
and  without  any  receipt  having  been  filed 
showing  the  estate   had  been   distributed. 


«=»Por  other  cases  see  same  topic  and  KB7-NUMBBE  to  aU  Key-Numbered  Diserta  and  IndazM 
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the  coart  6n  Aqgnst  81st  made  an  or- 
der discharging:  the  administratrix.  No 
hearing  of  the  application  to  fix  and 
allow  the  fees  of  Hubbard  &  Bacbtell 
was    bad.      Thereafter,     on     October     21, 

1918,  the  court,  upon  motion  of  Hubbard 
&  Bachtell,  entered  an  order  vacating  the 
order  discharging  the  administratrix;  and 
on  February  8,  1819,  Hubbard  &  BachteU 
served  upon  the  administratrix  a  notice  of 
motion  for  orders  vacating  the  orders  approv- 
ing the  final  accoimt  and  decree  of  distri- 
bution. Said  motion  was  made  no  Febru- 
ary 10,  1919,  and  the  hearing  contini^d 
from  said  date  to  February  20,  1919.  at 
which  time  it  was  heard,  and  on  May  6, 

1919,  the  court  made  findings  to  the  effect 
that  said  orders  settling  the  final  account 
and  decreeing  distribution  of  the  estate 
were  inadvertently  made  and  under  a  mis- 
apprehension of  the  court  that  all  claims 
against  the  estate  had  been  paid,  for  which 
reason  it  was  ordered  that  said  orders  and 
each  of  ttiem  be  vacated,  annulled,  and  set 
aside. 

[1.  2]  It  appears  from  the  record  present- 
ed that  the  orders  settling  the  account,  de- 
creeing distribution  of  the  estate  and  dis- 
charging the  administratrix  were  aU  duly 
and  regularly  made  after  due  notice  to  all 
parties  interested  of  the  time  fixed  for  the 
hearing  of  the  application  for  the  orders. 
The  order  vacating  the  order  discharging 
the  administratrix  was  in  response  to  a  mo- 
tion jtherefor  made  by  Hubbard  &  Bachtell; 
but  the  record  Is  wholly  silent  as  to  the 
ground  or  reasons  assigned  in  support  of 
the  motion,  in  the  absence  of  which  it  ap- 
pears that  the  court  acted  upon  a  mere  re- 
quest of  these  attorneys,  who,  appearing  for 
respondents,  now  Insist  upon  the  authority 
of  Wiggln  V.  Superior  Court,  68  Cal.  398, 
9  Fac.  646,  that  the  court  in  so  doing  acted 
within  its  jurisdiction.  Conceding  the  lan- 
guage of  this  case  as  reported  Justifies  the 
contention,  we  are  not  inclined  to  follow  it 
as  so  interpreted,  for  the  reason  that  it  is 
inconsistent  with  the  decision  of  a  like  ques- 
tion decided  by  this  court  in  Nasfon  v.  Supe- 
rior Court,  179  Pac.  454,  in  which  an  appli- 
cation for  a  transfer  was  denied  by  the  Su- 
preme Court  on  March  24,  1919. 

As  to  the  orders  made,  vacating  the  order 
settling  the  account  and  distributing  the 
estate,  they  were  in  response  to  a  motion, 
based  upon  the  files  and  records  of  the  case, 
made  on  February  10,  1919,  pursuant  to 
notice  theretofore  served,  the  ground  there- 
for, as  stated  in  the  notice,  being  that  said 
orders  were  Improvldently  made,  in  that 
the  action  of  the  court  in  approving  the 
final  account  was  procured  by  false  repre- 
sentations made  by  the  administratrix  to 
the  effect  that  all  obligations  of  the  estate 
had  been  fully  discharged,  and  that  at  said 
time  a  motion  was  pending  in  said  court  to 
have  it  fix  and  determine  the  fees  of  said 
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Hubbard  &  Bachtell.  The  appllcatian  was 
made  and  heard  within  six  months  from  the 
making  of  the  orders,  and  therefore  was  with- 
in the  time  fixed  therefor  by  section  473,  Code 
of  Civil  Procedure.  The  record  shows  that  the 
order  settling  the  final  aocoimt  and  distribut- 
ing the  estate  was  made  on  August  13th, 
and  likewise  shows  that  the  application  to 
have  the  court  fix  attorney's  fees  was  not 
filed  with  the  derk  until  the  29th  of  AU' 
gust  Hence  there  Is  no  fouildatioB  for  the 
contention  that  at  the  time  of  the  making 
of  the  order  a  motion  was  pending  to  have 
the  court  fix  attorney's  fees.  Nor  is  there 
any  affidavit  or  showing  that  the  orders 
were  inadvertently  made,  so  as  to  bring  the 
case  within  the  provisions  of  said  section 
473.  That  a  court  may,  tn  a  proper  case 
and  upon  a  proper  showing,  acting  under 
the  provisioDB  .of  this  section,  afford  relief 
to  a  party,  provided  the  application  there- 
for be  made  within  six  months  from  the  ac- 
tion complained  of,  we  have  no  doubt.  But 
there  must  be  some  showing  of  mistake,  in- 
advertence, surprise,  or  fraud.  De  Pedro- 
rena  v.  Superior  Court,  80  CaL  144,  22  Pac. 
71.     In   the   Nason   Case    this    court    said: 


"In  the  case  at  bar,  the  fact  that  the  decree 
of  discliarge  was  inadvertently  made  was  not 
presented  as  one  of  the  grounds  of  the  motion 
to  set  aside  that  decree.  No  fact  appeared  in 
the  record  from  which  inadTertence  of  the  court 
may  be  inferred.  The  order  itself,  now  under 
review,  while  it  states  that  the  decree  of  dis- 
charge was  made  inadvertently  and  ex  parte, 
does  not  indicate  any  particular  in  which  the 
court  had  acted  improvidently  or  inadvertent- 
ly. Under  such  circumstances  we  cannot,  from 
the  mere  assertion  contained  in  the  order,  in- 
dulge in  a  preeumptioa  that  the  judge  knew  of 
some  inadvertence  which  would  justify  the  or- 
der." 

Since  the  court  makes  a  like  finding,  the 
language  is  applicable  to  the  vacating  or- 
ders made  in  this  case.  There  is  no  showing 
whatsoever  of  any  facts  which  would  con- 
stitute inadvertence.  AU  that  is  made  to 
appear  Is  that,  after  regularly  acting  upon 
evidence  adduced  which  the  court  at  the 
time  deemed  sufficient,  it  afterwards  con- 
cluded the  proof  made  was  insufficient  and 
thereupon  vacated  the  orders.  The  law  does 
not  authorize  such  action.  Robson  v.  Supe- 
rior Court,  171  Cal.  688,  154  Pac  8.  There 
were  no  extrinsic  matters  which  affected 
the  decision  of  the  court  in  making  the  orig- 
inal orders,  and  the  fact  that  they  were 
based  upon  false  representations  or  testi- 
mony of  the  administratrix,  who  furnished 
the  evidence  upon  wlilch  the  court  acted, 
constituted  no  ground  for  vacating  the  or- 
ders so  regularly  made.  Pico  v.  Cohn,  91 
Cal.  129,  25  Pac.  970,  27  Pac.  687,  13  L.  B. 
A.  336,  26  Am.  St.  Bep.  159. 

[3]  We  may  repeat  that  we  adhere  to 
what  was  said  in  the  opinion  in  the  Nason 
Case,  the  language  of  which  we  deem  de- 
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termlnatlre  of  this,  viz.  that  the  court  had 
no  power  to  set  aside  and  vacate  the  orders, 
aave  and  except  under  the  provisions  of 
section  47$,  Code  of  Civil  Procedure,  author- 
izing relief  from  orders  made  through  a 
IMirty's  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  as  to  whidi  there  is  no 
showing. 

The  orders  made,  vacating  and  setting 
aside  the  orders  settling  the  final  account, 
decreeing  distribution,  and  discharging  the 
administratrix,  are  annulled. 

We  concur:  CONHBY,   P.  J.;  JAMES,  J. 


N.  S.  SHERMAN  MACHINE  &  IRON 
WORKS  V.  KLZO  et  al.     (No.  7648.) 

(Supreme  Court  of  Oklahoma.     Nov.  21,  1916. 
Rehearing  Denied  May  15,  1917.) 

(SyUahut  ly  Editorial  Fltaff.) 

1.  JVSnCKB   OF  THE  PKAOB     ®=>128(1)   —  DB- 

FAUt,T  JnnaMENT — Defense— New  Trial. 
A  court  of  equity  may  interfere  to  order  a 
new  trial  after  judgment  by  default  before  a 
justice  of  the  peace,  when  it  is  made  to  appear 
that  the  prevailing  party  in  said  action  at  law 
obtained  said  judgment  in  advance  of  the  time 
when  it  otherwise  should  have  been  rendered 
by  violating  a  stipulation  for  continuance,  and 
that  defendant  had  a  good  defense  to  said  ac- 
tion. 

2.  Justices  of  thb  Pkaoi;    i3=s>12S(3)— Con- 
TiNnANCB— Violation  of  Aqbeemewt— Evi- 

DE\CE. 

Evidence  carefully  examined,  and  held  that 
there  was  no  violation  of  any  agreement  for 
continuance. 

Commissioners'    Opinion,   Division   No.    4. 
Error  from  Superior  Court,  Pottawatomie 
County;    Leander  O.  Plttman,  Judge. 

Action  by  N.  S.  Sherman  Machine  &  Iron 
Works  against  Sam  Elzo  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Oliver  C.  Black,  of  Oklahoma  City,  and  I. 
C.  Saunders,  of  Shawnee,  for  plaintiff  In 
error. 

Baldwin  &  Carlton,  of  Shawnee,  for  de- 
fendants in  error. 

EDWARDS,  C.  This  action  is  brought  by 
plaintiff  in  error,  hereinafter  styled  plain- 
tiff, against  the  defendants  in  error,  herein- 
after styled  defendants,  to  enjoin  the  collec- 
tion of  a  judgment  rendered  in  the  court  of 
the  defendant  D.  P.  Sparks,  Justice  of  the 
peace,  of  Pottawatomie  county,  Okl.,  on  the 
2l8t  day  of  May,  1015.    A  temporary  Injunc- 


tion was  issued  upon  the  verifled  petition, 
and  after  issue  Joined  a  trial  was  had  to  the 
court  without  the  intervention  of  a  jury,  and 
Judgment  rendered  In  favor  of  tlie  defendant, 
dissolving  the  temporary  injunction,  from 
which  Judgment  appeal  was  duly  prosecuted 
to  this  court  The  material  facts  are  as  fol- 
lows: The  plaintiff  delivered  to  its  attorney, 
Oliver  C.  Black,  for  collection  by  suit,  an 
account  against  the  defendant  Sam  Elzo. 
This  account  was  mailed  by  the  said  Black 
to  H.  H.  Smith,  an  attorney,  of  Shawnee, 
Okl.,  who,  being  unable  to  give  the  same  at- 
tention, delivered  It  to  I.  0.  Saunders,  an  at- 
torney, of  Shawnee,  Okl.,  who  instituted 
suit  upon  the  said  account  In  the  Justice 
court  of  Pottawatomie  county,  the  bill  of 
particulars  being  signed  by  Oliver  C.  Black, 
attorney  for  plalntff.  Baldwin  &  Carlton,  at- 
torneys, of  Shawnee,  represented  the  defend- 
ant Elzo.  The  case  was  set  for  trial  on  May 
8th,  and  on  about  the  5th  or  6th  of  May  the 
attorneys  for  defendant  Elzo  had  a  conver- 
sation with  Mr.  Saunders,  requesting  and 
agreeing  to  a  continuance  of  said  cause  un- 
til the  21st  of  May.  and  at  that  time  Infprm- 
ed  Saunders  that  they  desired  to  file  for  de- 
fendant a  cross-bill  of  particulars,  and  would 
do  so  on  the  17th.  Notice  of  such  continu- 
ance to  the  21st  was  given  by  the  said  Saun- 
ders to  Oliver  C.  Black,  by  letter,  on  May 
loth.  On  tl^  15th  day  of  May  Mr.  Saun- 
ders, having  become  ill,  went  to  the  hospital 
for  treatment,  and  on  the  18th  of  May  the 
said  attorneys  for  .defendant  also  wrot^  said 
Black  of  the  continuance  until  the  21st,  ad- 
vising him  that  the  defendant  had  filed  bis 
counterclaim,  and  Inclosing  a  copy  of  the 
same  therewith,  also  further  advising  the 
said  Black  that  Saunders  w^as  confined  to 
the  hospital,  and  that  it  said  Black  was  un- 
able to  try  the  case  at  the  time  mentioned,  to 
notify  them  so  that  the  defendant  and  wit- 
nesses need  not  attend  court  on  the  21st 
Black  replied  to  this  letter  on  the  afternoon 
of  the  20th,  and  stated  that  if  it  would  suit 
Just  as  well  that  he  would  like  to  have  the 
case  go  until  Saunders  could  get  back  to  bis 
oCBce  to  take  care  of  it,  as  the  amount  in- 
volved was  too  small  to  Justify  the  time  and 
expense  of  his  going  there  and  attending  to 
it  In  person,  and  asked  to  be  advised  by  re- 
turn mall  If  such  arrangement  would  be  sat- 
isfactory. This  letter  was  not  received  by 
Baldwin  &  Carlton  until  about  9  o'clock  on 
the  morning  of  the  21st.  On  the  afternoon  of 
the  20th  the  said  attorneys  tor  defendant  El- 
zo, not  having  received  a  reply  to  their  com- 
munication of  the  18th,  attempted  to  call  the 
said  Black  by  telephone  at  his  expense,  but 
his  office  not  approving  the  call,  they  were 
unable  to  do  so.  The  defendant  and  his  wit- 
nesses appeared  on  the  21st,  the  day  to  which 
said  cause  had  been  continued,  and,  the 
plaintiff  falling  to  appear.  Judgment  was  ren- 
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dered  for  the  defendant  upon  his  bill  of  par- 
ticulars. After  the  rendition  of  the  Judgment 
In  the  justice  court  no  further  action  was 
taken  by  attorneys  for  plaintiff  until  about 
the  10th  day  of  June,  and  until  the  defend- 
ant was  attempting  to  enforce  collection  of 
the  judgment. 

[1]  The  plalntlfr  In  the  present  action  in- 
vokes the  equity  powers  of  the  court  to  re- 
lieve against  the  judgment  obtained  against 
It,  on  the  ground  of  fraud,  on  the  theory 
that  the  attorneys  for  the  defendant  failed 
to  keep  an  agreement  with  the  attorneys  of 
plaintiff  as  to  a  continuance  of  said  cause, 
and  have  cited  various  authorities  holding 
that  a  court  of  equity  may  in  certain  cases 
set  aside  a  judgment  of  a  justice  of  the  peace 
with  leave  to  retry  the  case.  We  think  this 
contention  Is  sustained  by  authorities  where 
the  facts  bring  the  case  within  the  rules. 
Bohart  V.  Anderson,  26  Okl.  782,  110  Pac. 
760;  Splawn  v.  Perry.  40  Okl.  371,  138  Pac. 
788 ;  Southern  Ry.  Co.  v.  Planters'  Fertilizer 
Co.,  34  Ga.  627,  68  S.  E.  95;  Gulf,  Colo.  & 
Santa  T6  Ry.  Co.  v.  Stephenson  et  al.  (Tex. 
Civ.  App.)  26  S.  W,  236 ;  Sanderson  et  aL  v. 
Voelcker,  51  Mo.  App.  328;  Cadwallader  v. 
McClay,  37  Neb.  359.  65  N.  W.  1054,  40  Am. 
St.  Rep.  496;   23  Cyc.  920. 

[2]  But  do  the  facts  of  this  case  bring  it 
within  the  doctrine  announced?  We  think 
not.  The  only  attorney  appearing  of  record 
for  the  plaintiff  in  the  Justice  court  was  Oli- 
ver C.  Black.  The  attorneys  for  the  defend- 
ant advised  blm  of  the  illness  of  Mr.  Saun- 
ders, and  furnished  him  with  a  copy  of  de- 
fendant's bill  of  particulars.  At  the  same 
time^they  notified  him  of  the  continuance  of 
the  case  until  May  2l8t,  and  tendered  to 
hlra  a  further  continuance  on  condition  that 
he  answer  immediately  upon  receipt  of  their 
letter,  so  that  they  would  not  be  at  the  ex- 
pense of  having  their  client  and  witnesses 
attend.  They  had  certainly  up  to  this  time 
acted  with  due  courtesy  and  in  conformity 
to  legal  ethics.  If  the  attorney  for  glalntlff 
upon  receipt  of  this  letter  did  not  expect  to 
go  to  trial  on  the  21st  he  should  have  accept- 
ed Immediately  the  tender  of  a  continuance 
made.  But  Instead  of  so  doing  be  delayed 
until  the  afternoon  of  the  20th,  and  then  an- 
swered with  a  counter  proposition  calling  for 
a  reply.  The  attorneys  for  defendant,  fur- 
ther, on  the  afteny>on  of  the  20th  not  hav- 
ing received  an  answer  from  their  letter  of 
the  18th  to  Mr.  Black,  called  hlra  by  tele- 
phone, and  the  call,  not  being  approved  by 
bis  ofOce,  was  not  completed.  In  this  state 
of  the  record  we  think  there  was  no  fraud 
nor  breach  of  ethics  In  taking  a  default  Judg- 
ment on  the  21st,  the  date  to  which  said  case 
bad  been  continued. 

The  judgment  of  the  trial  court  is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


ST.  LOUIS,  L  M.  &  SO.  RX.  CO.  v.  EVANS. 
(No.  8724.) 

(Supreme  Court  of  Oklahoma.     Jnly  8,   1910. 
Rehearing  Denied  Sept  16,  1919.) 

(Svllaiut  h]/  the  Court.) 

Appeal  and  Erbob  ®=>1172(3)— Cakrikrs  *=» 

218(10) — Interstate  and  Intrastate  Ship- 

UKRTS  OF  Live  Stock— Noticb  op  Injuby— 

Right  of  Action— Vebdict. 

Judgment  in  favor  of  the  plaintiff  on  his 

first  and  second  causes  of  action  reversed  and 

rendered,  upon  the  authority  of  A.,  T.  &  8.  P. 

Ry.  Co.  V.  Cooper,  175  Pac.  539,  C,  R.  I.  &  P. 

Ry.  Co.  V.  Gray,  165  Pac.  157,  and  St.  L  &  S. 

F.  Ry.  Co.  V.  Ladd,  178  Pac.  125.    Judgment 

in  favor  of  the  plaintiff  on  his  third  cause  of 

action  reversed  and  remanded  for  a  new  trial, 

for  the  reason  stated  in  the  opinion. 

Error  from  District  Court,  Wagoner  Coun- 
ty; Chas.  H.  Watts,  Judge. 

Action  by  M.  P.  Evans  against  the  St  Lou- 
is, Iron  Mountain  &  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
with  directions. 

W.  L.  Curtis,  of  Salllsaw,  and  Henry  M. 
Brown,  of  Muskogee,  for  plaintiff  in  error. 

Robert  F.  Blair,  of  Tulsa,  for  defendant  in 
error. 

KANE.  J.  This  was  an  action  commenced 
by  the  defendant  In  error,  plaintiff  below, 
against  the  plaintiff  In  error,  defendant  be- 
low, for  the  purpose  of  recovering  damages 
for  the  unreasonable  delay  of  three  ship- 
ments of  cattle.  The  petition  was  in  three 
paragraphs;  the  first  and  second  paragraphs 
alleging  damages  to  Interstate  shipments,  and 
the  third  paragraph  alleging  damages  to  an 
intrastate  shipment.  One  of  the  defenses 
alleged  in  the  answer  was  tliat  the  plaintiff 
failed  to  comply  with  the  clause  of  the  con- 
tract under  which  the  cattle  were  shipped, 
which  provides: 

"That,  as  a  condition  precedent  to  the  recov- 
ery of  any  damages  for  any  loss  or  injury  to 
live  stock  covered  by  this  contract  for  any 
cause  including  delays,  .the  second  party  will 
give  notice  in  writing  of  the  claim  therefor,  to 
some  general  officer  or  to  the  nearest  station 
agent  of  the  first  party,  or  to  the  agent  at  des- 
tination or  some  general  ofliecr  of  the  deliv- 
ering line,  before  such  stock  is  removed  from 
the  point  of  shipment  or  from  the  place  of  des- 
tination, and  before  such  stock  is  mingled  with 
other  stock,  such  written  noti&cation  to  be 
served  within  one  day  after  the  delivery  of  the 
stock  at  destination,  to  the  end  that  such  claim 
may  be  fully  and  fairly  investigated,  and  that 
a  failure  to  fully  comply  with  the  provisions 
of  this  clause  shall  bo  a  bar  to  the  recovery  of 
any  and  all  such  claims,  and  to  any  suit  or  ac- 
tion brought  thereon." 
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Upon  trial  to  a  Jury  there  was  a  verdict 
for  the  plaintiff,  upon  which  Judgment  was 
duly  entered,  to  reverse  which  this  proceed- 
ing in  error  was  commenced. 

It  is  admitted  by  counsel  for  defendant  in 
error,  in  his  brief,  that  the  foregoing  clause 
of  the  shipping  contract  was  not  complied 
with;   but  he  says: 

"But  I  deny  that  defendant  bad  any  right  to 
make  or  enforce  the  contract  set  np  and  relied 
upon  in  its  answer  in  this  case  as  a  bar  to  plain- 
tiff's cause  of  action,  for  the  reason  (1)  that  the 
provision  in  said  contract  respecting  the  giving 
of  written  notice  by  plaintiff  to  defendant,  un- 
der the  facts  and  circumstances  of  this  case, 
was  unreasonable  and  impossible  of  perform- 
ance by  plaintiff;  (2)  that  the  notice  was  un- 
necessarr,  for  the  reason  that  thf  injury  oc- 
curred while  the  cattie  were  in  the  exclusive 
possession  and  control  of  defendant,  and  it  had 
all  the  knowledge  of  the  injury  to  the  cattie 
before  tbd  notice  which  it  would  have  had  after 
the  notice;  (3)  that  with  full  knowledge  of  all 
the  tacts  in  the  case  it  waived  the  ilotice,  which 
was  for  its  benefit,  and  through  its  attorneys  of 
record  agreed  to  settie  the  claim  of  the  plain- 
tiff." 

We  are  unable  to  concur  with  connsel  in 
any  of  these  contentions.  The  first  two  were 
considered  and  decided  adversely  to  him  by 
this  court  in  A.,  T.  &  S.  P.  Ry.  Oo.  v.  Cooper, 
175  Pac.  539,  recently  handed  down,  where 
the  authorities  are  collected  and  discussed  at 
considerable  length.  See,  also,  C,  R.  I.  &  P. 
Ry.  Co.  V.  Oray,  165  Pac.  157,  and  St.  l>.  & 
S.  F.  Ry.  Co.  V.  Ladd,  178  Pac.  126,  which 
approve  the  rale  laid  dowa  in  the  Cooper 
Case  and  also  hold  that — 

"A  stipulation  limiting  the  liability  of  the 
carrier,  or  fixing  the  time  or  manner  of  giving 
notice  or  presenting  claims,  being  a  condition 
precedent  to  a  right  of  action  by  the  shipper, 
cannot  be  waived." 

As  we  are  unable  to  distinguish  the  case 
at  bar  from  these  cases,  it  follows  that  the 
Judgment  for  the  plaintiff  on  the  first  two 
causes  of  action  must  be  reversed,  with  di- 
rections to  dismiss  the  same. 

The  verdict  of  the  Jury  in  favor  of  the 
plaintiff  being  for  a  lump  sum  covering  bis 
three  causes  of  action,  we  have  no  means  of 
ascertaining  what  portion  thereof,  if  any, 
was  allowed  for  the  third  cause  of  action. 
For  this  reason,  a  new  trial  will  be  necessary 
on  this  count. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed  and  remanded 
with  directions  to  render  Judgment  in  favor 
of  the  defendant  on  the  first  and  second 
causes  of  action,  and  to  grant  a  new  trial 
on  the  third  cause  of  action. 

OWEN,  C.  J.,  and  RAINEJX,  JOHNSON, 
and  HARRISON,  JJ.,  concur. 


CO-WOK-OCHEB  v.  CHAPMAN  et  aL 
(No.  6055.) 

(Supreme  Court  of  Oklahoma.    Jan.  18,  1919. 
Rehearing  Denied  Sept.  16,  1919.) 

(BylUbiu  by  the  Court.) 

1.  judouent  ^=3306— cuebical  mispbision8 
Amended  Afteb  Teku. 

It  is  now  well  settied  that  mere  clerical  mis- 
prisions in  entering  judgments  are  subject  to 
amendment  as  well  after  the  term  as  during  the 
term ;  but  to  enable  the  court  to  correct  a  mis- 
take in  a  judgment  entry  summarily,  on  mo- 
tion, it  must  appear  to  be  a  mere  clerical  mis- 
prision, and  not  an  error  of  the  court. 

2.  CoBKEcnoK  OF  Clibical  Mistake. 

In  this  jurisdiction  it  is  provided  by  statute 
(section  5268,  R.  I/.  1910)  that  the  proceeding  to 
correct  a  mistake  or  omission  of  the  clerk  or 
irregularity  in  obtaining  a  judgment  or  order 
shall  be  by  motion,  upon  reasonable  notice  to 
the  adverse  jMrty  or  his  attorney  in  the  action. 

3.  JtmouEnT  «=»328— Remedt  bt  Appeal  ok 
Refusal  of  Ahenoment. 

Where  such  motion  is  denied  the  remedy  of 
the  party  aggrieved  is  not  by  renewing  it,  or 
asking  for  a  rehearing  of  it,  bat  by  appeaL 

4.  JUDOMSNT  ^=9324  — AUENDUKNT  ON  EVI- 
DENCE Satisfactobt  to  Coubt. 

The  court  wherein  a  judgment  is  entered,  in 
furtherance  of  justice  and  for  the  purpose  of 
making  its  records  speak  the  truth,  may  pro- 
ceed to  correct  the  same  on  any  evidence  sat- 
isfactory to  itself,  whether  oral  or  documentary, 
whether  record  or  otherwise,  and  it  is  for  the 
court  to  say  what  is  the  kind  and  amount  of  evi- 
dence requisite  to  show  that  the  amendment 
should  be  made;  but,  where  there  is  no  record 
or  quasi  record  evidence,  the  court  should  act 
with  great  care  and  caution. 

5.  Appeal  and  Ekbob  ®=>983(2)— Judouent 
®S3300  —  Amendment  in  Discbehoii  or 
Tbial  Coubt. 

The  rule  is  that  application  to  amend  or 
correct  the  judgment  is  addressed  to  the  sound 
discretion  of  the  court  wherein  the  judgment 
was  entered,  and  the  action  will  not  be  inter- 
fered with  by  an  appellate  court,  unless  an  abuse 
of  discretion  is  manifest. 

6.  Judgment  €=3300,  324— When  Rstusal  to 
Amend  Not  Abuse  of  Discbetion. 

Record  examined,  and  held,  that  the  evi- 
dence adduced  at  the  trial  %i  the  district  court 
was  not  of  sufficient  weight  and  cogency  to  war- 
rant a  reversal  of  the  action  of  the  county 
court,  and  that  no  abuse  of  discretion  on  the 
part  of  the  county  court  is  manifest. 

7.  Appeal  and  Ebbob  ©=»  1094(1)— When  Ev-  ' 
idence  in  County  Coubt  Reviewable. 

Where  on  appeal  from  the  county  court 
the  case  is  tried  in  the  district  court  on  a  tran- 
script of  the  evidence  taken  l>eforc  the  county 
court,  and  it  is  also  presoitcd  in  the  Supreme 
Court  on  the  same  record,  the  latter  court  is  in 
as  favorable  position  to  pass  upon  the  weight 
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and  cogency  of  the   evidence   as  the   district 
court,  and  it  is  its  duty  to  do  so. 

Error  from  District  Court,  Seminole  Gonn- 
ty;  Tom  D.  McKeown,  Judge. 

Suit  In  ejectment  and  to  clear  title  by 
Chotkey  Wildcat,  by  his  guardian,  and  oth- 
ers, against  Co-wok-ochee  and  James  A. 
Chapman.  From  the  district  court's  rever- 
sal of  an  order  of  the  county  court,  overrul- 
ing a  motion  filed  after  term  to  correct  the 
entry  of  a  Judgment  formerly  entered  In  the 
county  court  by  a  nunc  pro  tunc  order,  Co- 
wok-ochee  brings  error.  Reversed,  with  di- 
rection to  set  aside  the  order  reversing  the 
order  of  the  county  court,  and  to  enter  an 
order  conforming  to  the  opinion. 

See,  also,  171  Pac.  60. 

Lewis  C.  Lawson,  of  Holdenville,  for 
plaintiff  in  error. 

Harry  H.  Rogers,  of  Tulsa,  and  N.  A.  Gib- 
son, of  Muskogee,  for  defendants  in  error. 

KANE,  J.  This  was  an  appeal  from  the 
action  of  the  district  court  of  Seminole  coun- 
ty in  reversing  an  order  of  the  county  court 
of  said  county,  overruling  a  motion,  filed  aft- 
er the  term,  to  correct  the  entry  of  a  Judg- 
ment formerly  entered  In  the  latter  court, 
by  a  nunc  pro  tunc  order.  It  seons  that  on 
the  7th  day  of  October,  1012,  the  clerk  of  the 
county  court  entered  a  formal  Judgment  in 
the  matter  of  the  estate  of  Albert  Wildcat, 
deceased,  whereby  it  was  adjudged  that  said 
decedent  left  surviving  him  the  following 
heirs  at  law  and  no  others,  to  wit:  "Co-wok- 
ochee,  father;  John  Wildcat,  brother" — and 
that  the  estate  of  said  decedent  shall  be  dis- 
tributed as  follows,  to  wit:  "(1)  To  Co-wok- 
ochee,  one-half  thereof,  (2)  To  John  Wild- 
cat, one-half  thereof." 

The  motion,  which  was  overruled  by  the 
county  court  and  sustained  by  the  district 
court  on  appeal,  alleges  in  effect  that  it 
was  found  by  the  county  court,  in  the  mat- 
ter of  the  estate  of  Albert  Wildcat,  deceased, 
that  John  Wildcat  was  the  sole  heir  of  the 
decedent,  and  that  the  Judgment  of  the  court 
was  that  John  Wildcat  was  the  sole  heir  of 
Albert  Wildcat,  deceased,  but  by  inadver- 
tence and  mistake,  when  the  decree  of  heir- 
ship was  recorded  by  the  clerk,  the  record  of 
said  decree  of  heirship  was  wrong  In  this: 
That  beginning  at  line  S,  pa^e  78,  of  Bald 
Judgment  as  It  appears  of  record,  instead  of 
the  words  "Co-wok-ochee,  father,"  there 
should  have  been  written,  according  to  the 
Judgment  and  decree  of  court,  the  following 
words:  "Co-wok-ochee,  father,  being  a  Semi- 
nole, he  did  not  inherit;"  and  beginning  at 
line  23  of  page  78  of  said  record,  Instead  of 
the  words:  "(1)  To  Co-wok-ochee,  one-half 
thereof,"  and  on  line  24,  page  78,  Instead  of 
the  words:  "(2)  To  John  Wildcat,  one-half 
thereof — ^tliere  should   have   been   written, 


according  to  the  Judgment  and  decree  of  the 
court,  the  following  words:  "To  John  Wild- 
cat, sole  heir." 

Wherefore  It  was  prayed  that  an  order 
nunc  pro  tunc  be  entered,  changing  and  cor- 
recting said  record  to  read  as  follows,  be- 
ginning at  line  3  on  page  78  of  Probate  Min- 
utes No.  4  record.  Instead  of  the  words  "Co- 
wok-ochee,  father,"  there  be  Inserted  the 
following:  "Co-wok-ochee,  father,  being  a 
Seminole,  he  did  not  inherit;"  and  begin- 
ning at  line  23  of  page  78  of  said  record,  in- 
stead of  the  words:  "(1)  To  Co-wok-ochee, 
one-half  thereof.  (2)  To  John  Wildcat,  one- 
half  thereof — the  following  words  be  in- 
serted:   "To  John  Wildcat,  sole  heir.'' 

After  a  full  hearing. In  the  county  court, 
this  motion  was  overruled,  whereupon  the 
movant  appealed  to  the  district  court,  where 
the  cause  was  heard  upon  a  transcript  of 
the  evidence  taken  In  the  county  court,  with 
the  result  hereinbefore  stated. 

Whilst  counsel  for  plaintiff  In  error  as- 
signs many  grounds  for  reversal,  the  follow- 
ing excerpts  from  his  brief  sufficiently  in- 
dicate the  only  ones  we  deem  It  necessary 
to  notice: 

(1)  "The  object  of  the  defendants  in  error, 
as  daimed  by  them,  was  to  procure  a  nunc  pro 
tunc  order  to  be  entered  up  by  said  county 
court,  whereby  said  order  of  OctolJer  7,  1912, 
should  be  so  Changed  and  modified  as  to  deprive 
the  plaintiS  in  error  of  all  interests  in  the  lands 
in  controversy  in  this  suit.  Generally  speaking, 
a  court  of  record  has  inherent  power  to  make 
orders  nunc  pro  tunc;  but  such  methods  are 
never  resorted  to,  to  correct  errors  or  mistakes 
of  law  and  fact,  but  clerical  errors  or  mis- 
prisions. On  the  7th  day  of  October,  1912,  said 
county  court  actually  made  and  entered  a  final 
Judgment  in  the  settlement  of  the  estate  of  Al- 
bert Wildcat,  deceased ;  and  that  judgment  was 
entered  on  its  minutes  in  Book  No.  4,  on  pages 
77  and  78  thereof,  and  the  same  may  be  seen 
on  pages  3  to  5,  inclusive,  of  the  record." 

It  Is  contended: 

(1)  That  Inasmuch  as  the  purpose  of  a 
nunc  pro  tunc  order  is  simply  to  supply  rec- 
ord evidence  as  to  what  the  actual  Judg- 
ment of  the  court  was  In  the  first  Instance, 
where  there  was  an  omission  by  the  clerk 
in  tills  regard,  and  not  to  either  vacate  or 
modify  the  Judgment  entered,  the  motion 
overruled  by  the  county  court  being  in  fact 
a  motion  filed  after  the  term  to  modify 
the  Judgment  formerly  entered,  the  coun- 
ty court  was  without  power  to  entertain  the 
same,  and  therefore  the  district  court  was 
also  without  Jurisdiction  on  appeaL 

(2)  "Assuming  the  county  court  had  Jurisdio 
tion,  and  that  its  action  in  overruling  the  mo- 
tion was  an  appealable  order,  it  is  contended 
that  the  evidence  adduced  at  the  trial  was  not 
of  that  satisfactory  character  which  would  war- 
rant the  district  court  in  reversing  the  action 
of  the  county  court;  there  being  no  abuse  of 
discretion  shown." 
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[1]  The  early  commoD-law  rule  was  that  a 
Judgment  could  be  amended  or  corrected  on- 
ly at  the  term  during  which  it  Iiad  been  en- 
tered. Hardy  v.  Cathcart,  1  Marsh.  (Eng.) 
.  180 :  Hill  V.  Hoover,  6  Wis.  386,  68  Am. 
Dec.  70.  Statutes,  however,  and  adjudica- 
tions thereunder,  have  supplied  this  defect  in 
the  law,  and  it  Is  now  well  settled  that  mere 
clerical  misprisions  in  entering  judgments 
are  subject  to  amendment  as  well  after  the 
term  as  during  the  term.  Section  5267,  R. 
It.  1910,  made  applicable  to  all  courts  of 
record  by  section  6275;  Jones  t.  Gallagher, 
166  Pac.  201.  But  to  enable  the  court  to 
correct  a  mistake  in  a  judgment  entry  sum- 
marily, on  motion,  it  must  appear  to  be  a 
mere  clerical  misprision,  and  not  an  error  of 
the  court 

[2,  3]  In  this  jurisdiction  it  is  provided  by 
statute  (section  5268,  R.  L.  1910)  that  the  nro- 
ceedlng  to  correct  a  mistake  or  oraisslon  of 
the  clerk,  or  irregularity  in  obtaining  a  judg- 
ment or  order,  shall  be  by  motion  upon  rea- 
sonable notice  to  the  adverse  party  or  his 
attorney  in  tbe  action.  It  also  seems  to  be 
well  settled  that,  if  the  motion  is  denied, 
the  remedy  of  the  party  aggrieved  Is  not  by 
renewing  It  or  asking  for  a  rehearing  of  it, 
but  by  appeal.    23  Cyc.  881. 

Having  reached  the  conclusion  that  the 
county  court  had  jurisdiction  to  entertain  the 
motion  presented  to  it,  and  that  its  ruling 
thereon  was  reviewable  by  appeal,  the  ques- 
tion now  arises  as  to  the  suffldency  of  the 
evidence  contained  in  the  record  to  support 
the  action  of  the  district  court  In  reversing 
the  county  court 

[4]  The  cases  are  in  conflict  on  the  ques- 
tion whether  evidence  dehors  the  record  is 
admissible  to  prove  and  correct  a  clerical 
mistake  or  misprision  of  the  clerk  In  the  en- 
try of  a  Judgment.  This  court,  however,  al- 
though formerly  holding  to  the  contrary 
(Bank  of  Kingfisher  v.  Smith,  2  Old.  6,  35 
Pac.  955),  Is  now  committed  to  what  is  called 
the  more  liberal  rule,  that  the  court,  in  fur- 
therance of  justice  and  for  the  purpose  of 
making  its  records  speak  the  truth,  may 
proceed,  on  any  evidence  satisfactory  to  it- 
self, whether  oral  or  documentary,  whether 
record  or  other^vlse,  and  It  Is  for  the  court 
to  say  what  is  the  kind  and  amount  of  evi- 
dence requisite  to  show  that  the  amendment 
should  be  made.  Clark  et  al.  v.  Bank  of 
Hennessey,  14  Okl.  572,  79  Pac.  217,  2  Ann. 
Cas.  219;  Jones  v.  Gallagher,  supra.  The 
rule,  however,  is  subject  to  the  limitation 
that,  where  there  is  no  record  or  quasi  rec- 
ord evidence,  the  court  should  act  with 
great  care  and  caution.  Jones  v.  Gallagher, 
supra. 

The  evidence  adduced  In  the  case  at  bar 
consisted  of  the  oral  statements  of  the  trial 
Judge,  the  clerk  of  his  court,  and  of  several 
other  witnesses,  and  a  certain  document,  re- 
ferred to  as  "Exhibit  A,"  which  upon  its 


face  purported  to  be  a  certified  copy  of  the 
judgment  rendered  by  the  court  as  it  ap- 
peared of  record,  but  which  In  fact  was  not 
such  certified  cc^y,  but  contained  the  sub- 
stance of  the  Judgment  which  the  movant 
contends  was  actually  rendered  by  the 
court. 

The  court  which  rendered  the  Judgment  re- 
fused to  disturb  it  as  it  appeared  of  record, 
upon-  the  ground,  no  doubt,  that  this  evi- 
dence was  not  of  suflScient  weight  and  co- 
gency to  satisfy  the  court  that  the  judgment 
which  appeared  regnilarly  of  record  was  not 
the  Judgment  rendered  by  the  court  In 
this  conclusion  we  unhesitatingly  concur. 
To  allow  this  exhibit,  which  yum  neither  a 
record  nor  a  quasi  record  of  the  court,  to 
overcome  the  verity  of  a  formal  entry  of 
Judgment,  regular  in  all  respects  upon  Its 
face,  seems  to  us  to  be  without  precedent. 
In  these  circumstances  "Exhibit  A,"  if  ad- 
missible at  all,  was  in  our  judgment  enti- 
tled to  very  little  weight.  That  this  exhibit 
was  given  nndue  weight  by  the  district  court 
is  quite  apparent  from  the  record. 

The  judge  who  rendered  the  judgment,  aft- 
er examining  the  record  entry  thereof,  testi- 
fied: 

"I  will  say  that  I  have  no  independent  recol- 
lection of  the  matter  from  the  order  itself." 

After  examining  "Exhibit  A,"  and  compar- 
ing it  with  the  Judgment  as  it  appeared  of 
record,  the  following  question  and  answer 
appears  in  the  record: 

"Q.  I  will  ask  you  to  state  to  the  court  which 
one  of  these  two  instruments  sets  forth  correctly 
and  clearly  the  decision  made  by  the  court  in 
renderinx  the  final  order  of  distribution  in  the 
Albert  Wildcat  case.  No.  1355,  in  the  county 
court.  A.  I  think  the  order  as  set  tojth  in  the 
certified  copy  was  the  judfiment  of  the  court  at 
the  time,  though  my  recollection  of  the  matter 
is  hazy,  and  I  state  what  recollection  I  have 
about  it." 

The  Judge  then  proceeds  to  state  his  rec- 
ollection of  the  matter  at  considerable 
length.  After  a  careful  examination  of  this 
statement,  we  are  convinced  that  the  judge 
was  right  in  stating  that  "my  independent 
recollection  of  the  matter  is  hazy."  And  the 
oral  evidence  of  the  other  witnesses  seems 
to  us  to  be  no  more  satisfactory  or  conTinclng 
that  "Exhibit  A,"  and  not  the  formal  entry 
upon  the  record  of  the  court,  was  the  true 
judgment  rendered. 

Where  the  district  court  probably  fell  into 
error  was  in  considering  the  case  on  appeal 
as  if  the  sole  question  presented  for  con- 
sideration was  whether  the  ruling  of  the 
trial  court  wos  reasonably  supported  by  the 
evidence. 

[6-7]  The  rule  is  that  the  ai^IIcatlon  to 
amend  or  correct  a  Judgment  Is  addressed  to 
the  sound  discretion  of  the  court  wherein  the 
judgment  was  rendered,  and  Its  action  will 
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not  be  Interfered  with  by  an  appellate  court, 
unless  an  abuse  of  discretion  is  manifest. 
23  Cyc.  882.  It  must  not  be  forgotten  that, 
even  In  Jurisdictions  where  the  liberal  rule 
as  to  the  admission  df  eridence  prevails,  the 
evidence  in  the 'first  Instance  must  be  satis- 
factory to  the  court  rendering  the  Judgment, 
and  to  which  the  application  must  bo  pre- 
sented. 

As  stated  before,  the  case' was  lieard  in 
the  district  court  on  a  transcript  of  the  evi- 
dence taken  in  the  county  court,  and  as  it  is 
presented  here  upon  the  same  record,  we  are 
in  as  favorable  position  to  pass  upon  its  suf- 
ficiency as  the  district  court.  After  a  care- 
ful examination  of  this  record,  we  are  con- 
vinced that  the  connty  court  was  right  in 
declining  to  disturb  the  Judgment  formerly 
entered  upon  the  evidence  offered  by  the 
moving  parties,  and  certainly  there  Is  noth- 
ing in  the  record  tending  to  show  any  abuse 
of  discretion  on  its  part 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  is  reversed,  with  direc- 
tions to  set  aside  the  order  reversing  the 
Judgment  of  the  county  court,  and  to  enter 
one  in  conformity  with  the  vl^ws  herein  ex- 
pressed. 

All  the  Justices  concur,  except  MILET,  J., 
not  participating. 


WILSON  V.  STATE.     (No.  A-8412.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  8,  1910.) 

(Si/Uabu*  hy  the  Court.) 

1.  Jdbt    ®=>118  —  Challenqb    to    Pamel  — 
Specification  of  Objection. 

A  challenge  to  a  panel  of  Jurors,  summoned 
upon  an  open  venire,  on  the  ground  "of  a  ma- 
terial departnre  from  the  forms  prescribed  by 
law  in  respect  to  the  selection,  drawing,  and 
retnm  of  said  panel,  from  which  the  defendant 
has  suffered  material  prejudice,  and  that  said 
panel  of  jurors  is  not  a  fair  and  impartial  pan- 
el," was  properly  denied,  because  it  did  not  spec- 
ify the  facts,  if  any,  showing  how  or  in  what 
manner  tlie  panel  was  not  summoned  as  pre- 
scribed by  law. 

2.  GhALLEMQE  to  PANEIi— STATtrrOBT  FOBM. 

Under  section  5843,  Rev.  Laws  1910,  a  chal- 
lenge to  the  panel  must  be  taken  before  (he  jury 
is  sworn,  and  must  be  in  writing,  specifying 
plainly  and  distinctly  the  facts  constituting  tho 
grounds  of  challenge. 

3.  Challenge  to  Panel— Bias  of  Ofpiceb. 

Under  section  5848,  Rev.  Laws  1010,  a  chal- 
lenge to  a  panel  of  Jurors  summoned  upon  an 
open  venire,  on  account  of  any  bias  of  the  officer 
who  summoned  them,  must  be  made  in  the  sapie 
form  and  determined  in  the  same  manner  as  if 
made  to  a  juror. 
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4.  Criminal  Law  «=9516— "Confession." 
In  criminal  law  a  confession  is  a  voluntary 

statement  made  by  a  person  charged  with  the 
commission  of  a  crime,  wherein  he  acltnowlodgcs 
himself  to  be  gnilty  of  the  offense  charged,  and 
discloses  the  circumstances  of  the  act,  or  the 
share  and  participation  which  he  had  in  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Confes- 
sion.] 

5.  Cbiminal  Law  *=>516  — "Confession"  — 
Scope. 

A  "confession,"  in  a  legal  sense,  is  restricted 
to  an  acknowledgment  of  guilt  made  by  a  person 
after  an  oSense  has  been  committed,  and  does 
not  apply  to  a  mere  statement  or  declaration 
of  an  independent  fact  from  which  such  guilt 
may  be  inferred. 

6.  CBrMiNAL  Law  <8=406(3),  413(2),  516  — 
"Confession"  —  Voluntabt  Confession  — 
AnHissiBiLirr. 

A  statement,  declaration,  or  admission  made 
by  one  accused  of  crime,  explaining  suspicious 
circumstances  for  his  own  defense,  from  which 
the  jury  may  or  may  not  infer  guilt,  is  not  a 
confession,  and  does  not  come  within  the  rule 
that  confessions  must  tie  voluntary  to  be  admis- 
sible. 

7.  CaiiaNAL  Law  «=3413(2)— Witnesses  €=» 
404— Explanation  of  Incbiuinatino  Cib- 
cuii8tance8— contba  dicti  on . 

Statements  of  a  person  accused  of  murder, 
in  giving  an  account  of  himself,  or  of  the  homi- 
cide, which  tend  to  explain  incriminating  cir- 
cumstances brought  against  him,  are  admissible, 
and  may  be  proved  false  by  the  prosecution  after 
it  has  proved  that  accused  made  them. 

8.  Gbihinal  Law  «=3ll86(4)  —  Revebbible 
Ebbob— Statute. 

Under  Code  of  Criminal  Procedure  (section 
6006,  Rev.  Laws  1910),  providing  that  no  judg- 
ment shall  be  set  aside  or  new  trial  granted  on 
the  ground  of  misdirection  of  the  jury  or  the 
improper  admission  or  rejection  of  evidence,  or 
as  to  errors  in  any  matter  of  pleading  or  pro- 
cedure, unless  in  the  opinion  of  the  court,  after 
an  examination  of  the  entire  record,  it  appears 
that  the  error  complained  of  has  probably  re- 
sulted in  a  miscarriage  of  justice,  or  constitutes 
a  substantial  violation  of  a  constitutional  or 
statutory  right,  this  court  is  necessarily  vested 
with  a  large  discretion  in  determining  the  effect 
of  errors,  and  each  case  mnst  depend  upon  its 
own  circumstances,  since  it  is  the  opinion  of 
the  court,  upon  a  full  consideration  of  the  par- 
ticular record,  including  the  evidence,  that  is 
to  control  upon  the  question  whether  the  error 
complained  of  has  resulted  in  a  miscarriage  of 
justice.  > 

9.  Cbiminal  Law  <S=>11CC%(12)  —  Impbopeb 
Remabk  by  Coubt— Reversible  Ebkor. 

An  improper  remark  by  the  court,  while  rul- 
ing on  an  objection  to  the  testimony  of  a  wit- 
ness for  defendant,  which  was  in  effect  a  com- 
ment on  the  weight  of  the  evidence,  is  not 
RTound  for  reversal  where  the  court  subse<iuent- 
ly  instructs-the  jury  to  disregard  the  same,  and 
where  this  court,  from  an  examination  of  the 
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whole  case,  finds  that  the  proof  of  defendant's 
guilt  is  practically  undisputed. 

10.  Cbiminal  Law  «=>U86(4)— Harmless  Er- 
ROB— RuLiHGB  OP  Trial  Court. 

Conceding  that  some  of  the  rulings  of  the 
trial  court  were  erroneous,  they  affect  no  sub- 
stantial right  of  the  defendant,  and  under  sec- 
tion 6005,  Code  of  Criminal  Procedure  (Rev. 
Laws  1910) ,  they  must  be  regarded  as  technical, 
and  insufficient  to  warrant  a  reversal  of  the 
Judgment  of  conviction. 

11.  HoMiciDK  '3=250,  314,  347— SuincntNCY 

OF  EviDENCB— Sentence. 
The  evidence  in  a  homicide  case  examined, 
and  held  sufficient  to  warrant  a  verdict  convict- 
ing the  defendant  of  murder,  but  insufficient  to 
warrant  the  extreme  penalty  of  the  law,  and 
the  judgment  and  sentence  is  modified  to  im- 
prisonment for  life  at  bard  labor. 

(Additional  SvUdbut  hy  Editorial  Staff.) 

12.  Criminal  Law  «=»598(2)— Continuance 
—Absence  of  Witness— Diligence. 

Where  sheriff's  return,  filed  May  9th,  stated 
that  he  could  not  find  a  witness  subpoenaed  by 
defendant  within  his  county,  and  affidavit  filed 
when  case  came  on  for  trial  Hay  20tb  alleged 
that  defendant's  attorney  examinpd  return  and 
continued  to  think  that  witness  had  been  duly 
served  until  he  did  not  appear  when  witnesses 
were  called,  the  motion  for  a  continuance  for 
absence  of  such  alleged  material  witness  was 
properly  denied  for  want  of  diligence. 

13.  Criminal  Law   <&=>822(1),  1165(1)  — In- 
structions—Sufficiency. 

It  is  sufficient  if  the  instructions  taken  as 
a  whole  substantially  present  the  law  of  the 
case  fairly,  and  a  defendant  cannot  complain  of 
an  error  that  cannot  operate  to  his  prejudice. 

14.  Criminal  Law  €=>992  — Verdict  — Sen- 
tence. 

In  view  of  Rev.  Laws  1910,  i  2319,  permit- 
ting the  jury  in  their  discretion  to  award  a 
death  penalty  or  life  imprisonment  on  a  convic- 
tion of  murder,  the  trial  court  cannot  render 
judgment  and  sentence,  except  in  accordance 
with  the  verdict,  when  the  death  penalty  is  as- 
sessed. 

Appeal  from  District  Court,  Carter  Coun- 
ty ;  W.  F.  Freeman,  Judge. 

Jim  Wilson  was  convicted  of  murder  and 
appeals.    Modified  and  affirmed. 

Jobn  Lb  Hodge,  of  Ardmore,  for  plaintiff  in 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMUlan, 
Asst  Atty.  Oen.,  for  the  State. 

DOTLB,  P,  J.  This  is  an  appeal  from  a 
conviction  of  murder  and  Judgment  and  sen- 
tence of  death.  The  information  charged 
that  Jim  Wilson  did,  in  Carter  county,  on 
or  about  the  2d  day  of  April,  1918,  kill  and 
murder  one  Oscar  Kyle  by  striking  and  beat- 
ing him  on  the  head  with  an  iron  bolt,  there- 
by inflicting  a  mortal  wound.    On  May  24, 


1918,  In  pursuance  of  the  verdict  of  the  Jury, 
he  was  sentenced  to  suffer  death  by  tiectxo- 
cution  as  provided  by  law. 

On  behalf  of  plaintiff  In  error  it  is  argued 
that  the  evidence  does  not  Justify  the  verdict 
rendered,  and  that  errors  were  committed 
upon  the  trial  which  require  a  reversal  of 
the  Judgment  and  the  ordering  of  a  new  trial. 

The  foundation  of  the  case  against  defend- 
ant rests  In  his  admissions  to  certain  persons 
and  his  so-called  "confession,"  testified  to 
by  the  arresting  officers  as  having  been  made 
to  them  within  24  hours  of  the  homicide. 

Defendant  did  not  testify  in  the  presence 
of  the  Jury,  as  a  witness  in  his  own  behalf, 
but  (rffered  testimony  relative  to  threats 
against  him  made  by  the  deceased,  and  testi- 
mony showing  the  finding  of  a  knife  and 
stick  on  the  scene  of  the  homicide  the  follow- 
ing morning,  and  submitted  his  case  oh  the 
theory  of  self-defense. 

[12]  Tbe  first  alleged  error  la  in  overruUng 
defendant's  motion  for  a  continuance. 

The  case  came  on  for  trial  on  May  20th, 
and  defendant  filed  his  verified  motion  for 
a  continnance  on  the  ground  of  the  absence 
of  Oscar  Vestal,  a  material  witness.  In  de- 
fendant's affidavit  he  states: 

"The  said  Oscar  Vestal,  if  present,  would 
swear  that  the  deceased,  Oscar  Kyle,  tried  to 
get  him,  the  said  Vestal,  to  decoy  the  defend- 
ant, Jim  Wilson,  off  to  what  is  commonly  called 
the  'Reservation,'  the  same  being  a  resort  for 
the  purpose  of  prostitution  in  and  near  the  city 
of  Ardmore,  and  give  him,  the  said  Kyle,  an 
opportunity  to  kill  said  defendant;  that  he  con- 
veyed this  intelligence  to  said  defendant;  that 
affiant  believes  said  evidence  to  be  true^  and 
that  the  same  cannot  be  furnished  by  no  other 
witness ;  that  on  the  6th  day  of  May  he  caused 
a  subpoena  to  issue  for  Oscar  Vestal ;  a  copy  of 
the  subpoena,  with  the  return  thereon,  is  at- 
tached to,  and  made  a  part  of,  the  application. 
The  return  is  as  follows:  'Received  this  writ 
this  6th  day  of  May.  I  cannot  find  the  within- 
named  Oscar  Vestal  wittiin  my  county.  Hugh 
Brown,  Sheriff.'  The  subpoena  and  return 
was  filed  with  the  court  clerk  on  the  9th  day  of 
May.  Affiant  further  states  that  his  attorney 
examined  said  return  after  the  same  was  filed, 
and  thought  the  said  Oscar  Vestal  had  been 
duly  served,  and  continued  so  to  think  until 
the  witnesses  in  the  case  were  called  and  the 
said  Oscar  Vestal  did  not  appear." 

The  motion  for  continuance  was  properly 
denied  on  the  showing  made,  for  want  of  doe 
diligence. 

The  second  assignment  of  error  is  that  the 
court  erred  tn  overmllng  defendant's  chal- 
lenge to  the  Jury  panel. 

The  record  shows  that  after  the  Jury  had 
been  selected,  but  before  being  sworn  to  try 
the  case,  the  defendant  filed  a  challenge  as 
follows: 

"Comes  now  Jim  Wilson,  defendant  in  the 
above-entitled  cause,  and  presents  this  his  chal- 
lenge to  the  panel  of  the  jury  for  material  de- 
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parture  oi  the  torms  prescribed  by  law  in  re-  r 
spect  to  the  adection,  drawing,  and  returning  of 
said  panel,  from  which  defendant  has  suffered 
material  prejudice,  and  alleges  Uiat,  although 
the  court  directed  the  sheriff  to  summon  tales- 
men from  the  body  of  the  county,  the  talesmen 
actually  summoned  and  returned  for  said  panel' 
were  nearly  all  from  the  city  of  Ardmore ;  that, 
of  the  panel  of  sixty-two  jurors  who  appeared 
for  examination  touching  their  qualifications  to 
sit  in  said  cause,  fifty-one  of  the  number  actU' 
ally  resided  in  the  city  of  Ardmore,  the  very 
scene  of  the  alleged  murder.  Wherefore  defend- 
ant charges  that  said  panel  of  jurors  is  not  a 
fair  and  impartial  panel,  which  the  law  guar- 
antees in  such  cases;  and  therefore  prays  the 
court  that  his  challenge  to  said  panel  be  allowed, 
and  said  jury  be  discharged  as  to  this  case. 

"The  Court:  I  presume  there  will  be  no  dis- 
pute on  the  venire  summoned  of  the  proportion 
that  reside  in  Ardmore. 

"The  County  Attorney:  The  court  will  pre- 
sume that  the  sheriif  made  no  discrimination 
and  summoned  these  talesmen  froiji  the  citizen- 
ship of  the  county  as  he  found  them.  In  addi- 
tion to  this,  the  court  has  carefully  excused 
every  man  summoned  in  this  case  who  admitted 
that  he  had  any  kind  of  impression  touching  the 
guilt  or  innocence  of  this  defendant. 

"The  Court:    The  challenge  is  overruled." 

[1,  X]  Our  Code  of  Criminal  Procedure  pro- 
vides that  a  challenge  to  the  panel  can  be 
founded  only  on  a  material  dettartnre  from 
the  forms  prescribed  by  law,  from  which  the 
defendant  has  snffered  material  prejudice. 
Section  5842,  Bev.  Laws. 

And  that  "a  challenge  to  the  panel  mast 
be  taken  before  a  Jury  is  sworn,  and  must  be 
in  writing,  specifying  plainly  and  distinctly 
the  facts  constituting  the  ground  of  chal- 
lenge."   Section  5843,  Rev.  Laws. 

So  far  as  the  record  shows,  the  procedure 
In  impaneling  the  Jury  was  In  the  manner 
prescribed  by  law,  and  there  is  nothing  to 
show  that  defendant  exhausted  his  peremp- 
tory challenges,  or  that  an  objectionable  ju- 
ror was  forced  upon  him. 

Oup  Code  furtiier  provides: 

"When  the  pnnel  is  formed  from  persons 
whose  names  are  not  drawn  as  jurors,  a  chal- 
lenge may  be  taken  to  the  panel  on  account  of 
any  bias  of  the  officer  who  summoned  them, 
which  would  be  good  ground  of  challenge  to  a 
juror.  Such  challenge  must  be  made  in  the 
same  form,  and  determined  in  the  same  manner 
as  if  made  to  a  juror."  Section  5848,  Rev. 
Laws. 

The  record  discloses  that  the  challenge  to 
the  itanel  was  not  founded  on  the  bias  of  the 
officer  who  summoned  them.  The  challenge 
was  properly  denied  because  It  stated  a  mere 
conclusion,  and  no  fact  showing  how  or  in 
what  manner  the  venire  was  illegally  select- 
ed. The  mere  unsupported  assertion  that 
the  panel  of  jurors  is  not  fair  and  Impartial 
was  not  sufficient  to  warrant  the  court  in  dis- 
charging the  Jury. 

The  fourth  assignment  is  that  the  court 
erred  in  admitting,  over  the  objections  of  de- 
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fendant,  irrelevant,  Incompetent,  and  imma- 
terial testimony,  all  of  which  was  prejudl 
clal  to  the  rights  of  this  defendant 

It  appears  that  numerous  objections  were 
made,  and  exceptions  taken,  during  the 
course  of  the  trial  to  the  admission  of  evi- 
dence bearing  upon  the  issues  in  the  case. 

[4-7]  Several  errors  are  assigned  on'  the 
admission  of  defendant's  alleged  confessions 
and  admissions,  on  the  ground  tliat  the  same 
were  not  voluntarily  made. 

It  appears  from  the'  record  that  sufficient 
proof  of  the  corpus  delicti  was  made  to  jus- 
tify the  admission  of  a  confession. 

It  appears  from  the  evidence  that  Oscar 
Klyle,  the  deceased,  and  defendant,  Wilson, 
were  both  laboring  men,  and  resided  in  the 
city  of  Ardmore.  Defendant  bad  been  em- 
ployed as  car  inspector  for  about  a  year  In 
the  S^nta  F6  yards  of  said  city.  The  de- 
ceased bad  a  family,  consisting  of  a  wife 
and  three  small  children.  Defendant  was 
a  single  man,  boarding  and  rooming  at  the 
time  with  the  deceased  and  his  family. 
About  9  o'clock  on  the  night  of  April  2,  1918, 
the  deceased  was  found  between  the  depot 
and  the  roundhouse  of  the  Singling  Railroad 
lying  between  the  main  track  and  the  North 
siding,  near  "H"  street,  In  the  city  of  Ard- 
more, in  an  unconscious  and  dying  condition. 
He  had  several  wounds  about  the  head  and 
face,  and  remained  unconscious  until  his 
death,  five  or  six  hours  later.  Harvey  Lee 
and  defendant,  Wilson,  were  arrested  the 
next  morning,  and  both  stated  to  the  officers 
that  they  were  out  to  Whltington  Park  with 
two  women  from  8  until  11  o'clock  the  eve- 
ning before.  The  last  time  the  deceased  was 
seen  before  the  assault  was  about  8  o'clock 
that  evening,  when  ha  was  seen  talking  with 
defendant  near  the  Santa  FS  station. 

L.  T.  Evans  testified: 

That  he  was  car  inspector  for  the  Santa  F€ 
Railway,  working  with  defendant;  that  the 
morning  following  the  homicide  they  were  work- 
ing together,  "and  I  said,  'Jim,  what  in  the 
world  you  reckon  that  fellow  was  doing  out 
there  last  night  to  get  killed  with  a  train?' 
He  says.  The  train  didn't  kill  him.'  I  says, 
'What  the  devil  done  it  then?'  He  says,  'Some- 
body beat  him  to  death,  somebody  hit  him  all 
about  the  head,  the  back  of  the  head,  the  front 
of  the  head,  and  in  the  mouth  with  a  bolt  with 
the  head  on  it.'  I  asked  him  how  he  knew  they 
hit  him  with  a  bolt  with  the  head  on  it.  He 
said,  'There  was  the  print  of  it.'  Pretty  soon 
he  looked  up  and  saw  an  automobile  coming, 
and  says,  'There  comes  the  law;  I  believe  they 
are  after  me.' " 

Sheriff  Garrett,  Policeman  Chancellor,  and 
another  man  were  in  the  automobile.  They 
stopped  and  arrested  him. 

The  alleged  confession  of  the  defendant 
was  made  to  the  sheriff,  Buck  Garrett. 
Sheriff  Garrett  testified: 

"I  was  looking  for  defendant,  and  went 
through  the  Santa  F6  yards,  met  him,  and  said, 
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'Jim,  I  will  have  to  hold  you  for  an  invegtiga- 
tion  for  this  Icilling.'  He  replied,  'All  right. 
Buck,  I  can  prove  where  I  was  last  night.' 
We  went  to  the  county  attorney's  office,  and 
there  he  stated,  in  the  presence  of  Jim  Chan- 
cellor and  Jim  Dustin,  that  be  was  at  Whiting- 
ton  Park  the  night  before  from  8  until  11 
o'clock ;  that  Harvey  Lee  and  a  couple  of  girls 
were,  with  him,  and  he'  left  them  and  came  to 
town  to  get  some  tobacco;  that  one  of  the 
women  was  Mrs.  Ruby  Rutledge.  I  locked  him 
up  in  the  jail,  and  talked  with  Harvey  Lee, 
and  then  went  tind  talked  with  Mrs.  Ruby  Rut- 
ledge  and  Mrs.  Britton.  Then  I  went  back 
to  the  jail,  and  again  talked  with  Harvey  Lee. 
I  then  had  a  talk  with  defendant,  and  told  him 
what  Mrs.  Britton  and  Mrs.  Rutledge  had  said. 
-The  defendant's  statement  to  me  was  voluntary, 
absolutely.  I  said,  'Jim,  somebody  has  lied 
about  this ;  you  might  as  well  tell  me  altont 
it'  He  said,  'If  I  tell  yon  about  it  you  will 
go  on  the  witness  stand  and  swear  it.'  I  says, 
'Sure  I  would,  whether  it  was  for  or  against 
you ;  I  would  have  to  do  that'  He  said  he  bad 
gotten  with  Harvey  Lee  and  went  to  Oscar 
Kyle's  house,  and  they  came  up  to  the  Pening- 
ton  grocery,  and  stopped  there  a  while,  and  went 
up  to  the  Santa  Fi  station;  that  Lee  told  him 
that  he  had  an  appointment  with  some  girls  in 
South  Ardmore;  that  he  went  up  Main  street 
and  met  Oscar  Kyle  up  there.  That  Oscar  asked 
him,  'What  are  you  doing?'  and  he  said,  'Loaf- 
ing around,'  and  Oscar  said,  'I  got  a  date  with 
a  couple  of  girls  out  in  West  Ardmore;  come 
and  go  with  me.'  He  told  him,  'All  right ;'  and 
they  started,  and  he  described  the  place  where 
Kyle  was  found.  He  said  be  asked  Kyle,  'Where 
are  those  girls?'  and  Kyle  said,  'Do  you  know 
where  the  tank  is  beyond  the  roundhouse?*  and 
he  said,  'Yes ;'  and  Kyle  said,  'They  are  there.' 
He  said,  'I  am  not  going  out  there,'  and  Kyle 
says,  'The  hell  you  ain't;  what  is  the  matter 
with  you?'  and  Kyle  made  at  him  with  some- 
thing bright  in  one  hand  and  a  stick  in  the 
other,  and  Kyle  hit  him,  and  he  struck  Kyle 
about  three  times.  I  asked  him,  'Jim,  what 
did  you  hit  Kyle  with?'  He  said,  'An  iron  bolt; 
I  can't  tell  you,  but  I  can  show  you.'  Then 
with  Jim  Chancellor,  and  defendant  I  drove 
out  there,  and  defendant  got  out  of  the  car, 
looked  around,  and  picked  up  an  iron  bolt  and 
said,  'Here  it  is.'  That  he  examined  it,  and 
there  was  blood  on  one  corner  of  the  bolt,  and 
some  hair  was  on  the  end  of  the  tap.  Witness 
produced  a  bolt  fifteen  inches  long  and  one  inch 
in  diameter. 

"Cross-Examination:  Q.  I  will  ask  you  if  you 
didn't  tell  him  at  that  time,  'Tou  had  just  as 
well  sit  down  and  tell  me,  maybe  I  can  help 
you  out.'  A.  I  did  not.  I  says,  'Jim,  you  had 
better  tell  me  about  this.'  He  says,  'If  I  do, 
you  will  go  on  the  stand  and  swear  it.'  I  says, 
'Certainly  I  would,  whether  it  is  for  or  against 
you.'  Q.  Didn't  you  tell  him  at  that  time  that 
you  would  be  a  help  to  him?  A.  No;  I  didn't 
at  that  time.  After  the  conversation  was  over 
I  says,  'Jim,  I  am  sorry  for  you ;  I  hope  I  can 
do  something  for  yon.'  Q.  Have  you  in  your 
possession  the  knife  and  stick  found  near  the 
scene  of  the  homicide?  A.  I  have  a  knife  and 
stick  that  is  said  to  have  been  found  there.  Q. 
Who  turned  them  over?  A.  Mr.  Price,  a  police- 
man for  the  Ringling  Company,  gave  them 
to  me." 


Jim  Chancellor  testified  that  tbere  was  no 
promise  made  nor  threat  used  to  extort  the 
confession,  and  defendant's  going  to  tbe 
scene  of  the  tragedy  was  at  his  own  request 
and  a  voluntary  act  on  tiis  part 

On  re<iuest  of  counsel  for  defendant  the 
court  directed  the  Jury  to  retire.  Thereupon 
defendant,  as  a  witness  in  bis  own  beliaU, 
testljQed,  in  substance,  as  follows: 

"When  the  sheriff  arrested  me  he  told  me  he 
was  holding  mc  pending  an  investigation  of  this 
killing.  Tbe  county  attorney,  Jim  Dustin,  and 
Jim  Chancellor  were  present  Harvey  Lee  was 
arrested  also.  Sheriff  Garrett  put  me  in  the 
south  room,  upstairs.  A  Uttle  later  he  came 
in  there  and  said,  'Somebody  had  lied  about  it 
in  the  statements  that  Harvey  Lee  and  I  bad 
made  and  these  women.'  He  said,  'Harvey  Lee 
had  changed  his  statement,  and  I  might  as  well 
tell  the  truth ;  that  it  looked  like  that  it  was  a 
framed-up  piece  of  business.'  I  told  him  that 
I  would  like  to  have  ipy  uncle  from  F^  Worth, 
who  is  a  lawyer,  and  one  from  McKinney  phoned 
for.  He  said  he  would  put  in  a  telegram  for 
him,  and  I  might  as  well  go  ahead  and  tell 
the  truth  about  it  at  that  time;  that  he  would 
keep  the  telegram  In  and  get  my  uncle."  He 
was  then  asked:  "What  caused  you  to  make  any 
statement?  A.  I  thought  from  what  he  said 
and  everything  that  he  ^as  a  friend  of  mine 
and  would  help  me  as  he  said  he  would.  He 
had  favored  me  in  the  case  before.  Q.  Did  you 
up  to  that  time  want  to  make  any  statement  at 
aU?  A.  No,  sir;  I  did  not  want  to  make  any 
statement  at  all  until  I  had  seen  an  attorney. 
Q.  Ton  were  placed  in  jail  before  that  as  tbe 
result  of  .an  Indian  being  killed  down  here  on 
the  track?    (Objection  sustained.)" 

Tbe  admissibility  of  a  confession,  where  U 
is  cimllenged,  is  a  question  for  tbe  trial  court 
The  court  must  decide,  in  the  first  instance, 
whether  the  evidence  of  the  corpus  delicti  is 
prima  facie  sufficient  to  permit  evidence  of  a 
confession  to  go  to  tlie  Jury,  and  it  Is  for  tlie 
trial  court  to  determine  whether  tlie  confes- 
sion was  voluntarily  made  and  is  tbecefore 
admissible  as  evidence. 

In  Berry  v.  State,  4  OkL  Cr.  202,  lU  Pac. 
676,  31  L.  R.  A.  (N.  S.)  849,  it  is  said: 

"Primarily  there  are  two  facta  which  render  a 
confession  inadmissible:  First,  that  it  was  ob- 
tained under  any  form  of  compulsion,  so  that  to 
receive  it  in  evidence  would  violate  the  defend- 
ant's constitution'lLl  privilege  against  self-in- 
crimination ;  and,  second,  that  it  was  made  un- 
der such  circumstances  of  hope  or  fear  as  to  cre- 
ate a  fair  probability  of  its  testimonial  untrust- 
wortbiness;  -and  while  the  greater  number  of 
cases  hold  the  contrary,  yet  we  think  the  proper 
rule  is  that,  in  the  absence  of  a  statute  govern- 
ing the  matter,  prima  facie  any  confession  is 
admissible  in  evidence;  and,  where  Its  admis- 
sibility is  challenged  by  the  defendai^  the  buiv 
den  is  on  him  to  show  that  it  was  procured  by 
such  means  or  under  such  circumstances  as  to 
bring  it  within  one  or  the  other  of  the  condi- 
tions stated,  unless  there  is  something  in  the 
confession  itself  or  the  other  evidence  on  the 
parf  of  the  state  which  shows  that  it  is  inad- 
missible." 
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And  Prof.  Wlgmore  says  that  this  is  the 
practical  and  natural  rule,  "for,  if  tliere  is 
any  reason  to  object  to  ttie  coufession,  no  one 
can  know  it  better  than  the  defendant."  He 
says  further: 

"Looking  at  the  general  principles  of  admis- 
sibility and  the  comparative  rarity  of  untrust- 
worthy confessions,  as  well  as  the  contingent 
nature  of  the  dangers  supposed  to  flow  from 
improper  inducements,  the  more  practical  rule 
would  be  to  receive  confessions  without  ques- 
tion, unless  they  are  shown  to  have  been  im- 
properly induced,  especially  since  a  contrary 
rule  may  involve  the  difficulty  of  proving  a  neg- 
ative."    Wigmore  on  Evidence,  vol.  1,  f  360. 

In  Anderson  v.  State,  8  Okl.  Cr.  90,  126 
Pac.  840,  Ann.  Ca&  1914C,  314,  it  Is  held: 

"The  fact  that  a  prisoner  may  be  under  ar- 
rest and  in  jail,  and  was  not  warned  that  any 
statement  made  by  him  might  be  used  against 
him,  will  not  in  any  manner  affect  the  admis- 
sibility of  any  voluntary  statement  made  by 
him  which  would  otherwise  be  competent." 

His  counsel  contends  that  defendant's  state- 
ments as  made  to  the  otUcers  were  confes- 
sions Induced  by  some  hope  or  promise  of  a' 
benetit,  and  were  therefore  not  voluntary. 

Upon  a  careful  examinatl6n,  we  think  it 
sutUdently  appears  that  defendant's  admis- 
sions and  declarations  were  properly  admit- 
ted. The  mere  fact  that  defendant  testified 
that  he  made  the  statements  because  he 
thought  that  the  sheriff  was  his  friend  and 
would  help  i]im  did  not  overcome  the  prima 
fade  case  and  the  testimony  of  the  officers. 
All  safeguards  thrown  around  confessions  by 
the  law  are  to  Insure  the  truth,,  and  it  is  not 
disputed  that  defendant's  alleged  confession 
was  true,  and  he  did  not  offer  himself  as  a 
witness,  or  any  other  testimony  before  the 
Jury  to  show  that  his  statements  had  been 
obtained  by  duress^  inducement,  or  undue 
persuasion.  We  are  inclined  to  think,  also, 
that  the  admissibility  of  defendant's  state- 
ments does  not  depend  upon  the  fact  that 
they  were  voluntary.  Strictly  construed,  in- 
stead of  being  confessions  of  guilt  of  the 
crime  charged,  they  are  explanations  of  In- 
criminating circumstances  against  defendant. 

In  criminal  law  a  coufession  Is  a  volun- 
tary statement  made  by  a  person  charged 
with  the  commission  of  a  crime,  communi- 
cated to  another  pers<jn,  wherein  he  acknowl- 
edges himself  to  be  guilty  of  the  offense 
charged,  and  discloses  the  circumstauces  of 
the  act,  or  the  share  and  participation  which 
he  had  in  it    See  Black,  Law  Diet. 

in  the  case  of  Stntu  v.  Reinhart,  26  Or. 
466,  38  I'ac.  822,  it  was  said : 

"A  'confession,'  in  a  Ipfjal  sense,  is  restricted 
to  an  acknowlrdgmont  of  guilt  made  by  a  person 
aftor  an  offense  lias  been  committed,  and  does 
not  apply  to  a  mere  statement  or  deolaration  of 
an  independent  fact  from  which  such  guilt  may 
be  inferred." 
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In  State  v.  Campbell,  73  Kan.  6SS,  85  Pac 

784,  9  L.  R.  A.  (x\.  S.)  £533,  9  Ann.  Cas.  1203,  it 

was  said: 

"Voluntary  statements  of  fact  made  by  a  de- 
fendant in  a  criminal  action,  which  do  not  tend 
to  estabUsh  his  guilt,  but  wtiich  are  exculpatory 
in  their  nature,  are  competent  evidence  agaiust 
him  as  .admissions  of  a  party." 

Abbott  in  bis  Criminal  Trial  Brief,  {  481„ 
says: 

"A  declaration  made  by  one  accused  of  crime, 
denying  any  criminal  act,  and  explaining  sus- 
picious circumstances  for  his  own  defense,  is 
not  a  confession,  and  does  not  come  within  the 
rule  that  confessions  must  be  voluntary  to  be 
admissible." 

And  again  (section  513)  the  author  says: 

"Evidence  of  falsehood  on  the  part  of  the 
accused  in  giving  an  account  of  himseU,  or  of 
the  transaction,  or  his  relation  to  it,  is  compe- 
tent as  affording  legitimate  presumption  of 
guilt.  For  this  purpose  the  prosecution  may 
prove  such  declarations  of  the  accused,  and  then 
prove  their  falsity." 

In  State  v.  Royce,  38  Wash.  Ill,  80  Pac. 
268,  3  Ann.  Cas.  351,  it  was  said: 

"In  a  criminal  prosecution  statements  made 
by  the  accused  to  police  officers  before  he  had 
been  charged  with  any  crime,  and  not  resulting 
from  threats  made  or  inducements  held  out  by 
the  officers,  are  admissible  in  evidenpe." 

A    statement,    declaration,    or     admission 
made  by   one  accused   of  crime,  explaining 
suspicious  circumstances,   for   his  own   de- 
fense, from  which  the  Jury  may  or  may  not  I 
infer  guilt,  is  not  a  confession,  and  does  not 
come  within  the  rule  that  confessions  must  I 
be  voluntary  to  be  admissible.    It  would  ap-l 
pear  that  defendant's  purpose  In  all  his  state-l 
meuts  was  not  to  inculpate  himself,  but  ex- 
culpate himself,     he  made  the  statements, 
not  for  the  purpose  of  conceding  that  he  was 
guilty  of  murder,  or  with  any  view  to  con- 
fess his  guilt,  but  in  the  line  of  a  dental  of 
guilt — not  an  express,  but  an  Implied,  denial. 
His  statements  constituted  the  basis  of  the 
defense  made. 

Several  witnesses  testified  that  the  de- 
ceased had  made  threats  against  defendant's 
life.  The  only  evidence  tending  to  show  an 
overt  act  on  the  part  of  the  deceased  is  de- 
fendant's statements.  Without  this  evidence 
the  testimony  tending  to  show  that  the  de- 
ceased had  made  threats  against  the  defend- 
ant's life  was  inadmissible. 

It  follows  that  defendant's  statements  to 
the  otilcers  were  properly  admitted. 

Objection  was  taken  to  a  question  and  the 
answer  of  Mrs.  Kyle,  the  first  witness  for  the 
state,  upon  her  redirect  examination.  On  her 
cross-examination  she  was  asked  and 
against  tiie  objections  of  the  county  attorney 
testified  that  her  husband  often  abused  l>er, 
and  that  defendant  at  such  Umea  would  in- 
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terfete  to  prevent  it,  and  for  this  reason  her 
husband  had  several  times  threatened  to  kill 
him,  and  at  one  time  assaulted  him  with  a 
toiltp;  that  on  April  2d,  after  supper,  she 
heard  her  husband  say  that  he  would  kill 
some  one  who  said  something  about  his  ques- 
tionnaire, and  from  what  he  said  she  knew 
he  meant  Jim  Wilson'. 

Her  redirect  examination  was  as  follows: 

"Q.  Xou  say  this  trouble  was  over  Mr.  Kyle's 
questionnaire?    A.  Yes,  sir. 

"Q.  isn't  it  a  fact  that  at  the  time  your  hus- 
band had  a  controversy  with  this  defendant  in 
your  presence  and  accuse*  this  defendant  of 
gomg  before  the  board  and  putting  him  in  class 
1?  A.  My  husband  said  that  Mr.  Wilson  had 
tried  to  get  him  in  class  1. 

"Q.  Isn't  it  a  fact  when  this  defendant  was 
away  from  here  if  you  and  him  didn't  have  long- 
distance phone  calls?  A.  No,  sir;  I  didn't. 
Two  parties  told  me  about  that,  and  it  was  a 
falsehopd. 

"Q.  At  the  time  you  heard  about  this  long- 
distance call  where  was  the  defendant?  A.  At 
McAlester,  I  reckon. 

"Q.  What  was  he  doing?  A.  In  the  peniten- 
tiary, I  suppose. 

"Mr.  Hodge,  Counsel  for  the  Defendant:  We 
object  to  that. 

"The  Court:  That  is  not  a  part  of  the  proof 
in  this  case;  gentlemen  of  the  jury,  you  wUl 
disregard  it  You  cannot  assail  the  character 
of  the  defendant  until  he  puts  it  in  issue;  you 
will  disregard  all  that." 

The  testimony  having  been  invited  by  Im- 
proper crosa-examinatlon,  and  having  been 
properly  withdrawn,  it  affords  no  grounds 
for  a  new  trial. 

The  next  serious  contention  Is  that  bertaln 
remarks  of  the  court  during  the  progress  of 
the  trial  and  In  the  presence  of  the  Jury  pre- 
vented a  fair  and  impartial  triaL 

It  appears  that  when  I..  T.  Price,  a  vrtt- 
ness  for  the  defendant,  was  on  the  stand  the 
following  proceedings  were  had : 

"Q.  State  whether  there  upon  the  scene  of 
the  homicide  any  weapons  were  found. 

"The  County  Attorney:  Objected  to  as  incom- 
petent, irrelevant,  and  immaterial. 

"The  Court:  What  time  was  this— how  long 
after  the  homicide? 

"The  County  Attorney:  From  10  o'clock  one 
evening  until  10  the  next  morning. 

"The  Court:  Other  witnesses  have  testified 
about  going  upon  the  scene  and  making  an  in- 
vestigation.   The  objection  is  sustained. 

"Mr.  Hodge:  Save  our  exception.  Does  the 
court  rule  that  we  can't  show  that  weapons  were 
found  there  at  the  time  this  man  visited  the 
scene  of  the  homicide,  10  o'clock  the  next  day? 

"The  Court:  I  withdraw  the  ruling  so  far  as 
finding  weapons  are  concerned. 

"A.  Well,  there  was  a  piece  of  broomstick 
there  and  a  knife. 

"The  Court:    Did  you  find  that  stuff  then? 

"A.  Well ;  no,  sir. 

"The  County  Attorney:  We  object  and  ask 
that  his  testimony  be  excluded. 

"By  Mr.  Hodge:  Did  you  see  that  weapon 
picked  up  there? 


"A.  Well,  now,  I  can't  tell  you. 

"The  Court:  That  is  9  o'clock  the  next  day, 
after  several  have  testified  about  going  on  the 
groimd.  I  am  going  to  sustain  the  objection. 
Several  witnesses  have  testified  about  going  on 
the  ground  where  these  things  were  supposed 
to  have  been  found,  and  failed  to  find  anything 
before  this  man  was  there. 

"Mr.  Hodge:  We  save  an  exception  to  the 
ruling  and  the  remarks  of  the  court  relative  to 
what  other  witnesses  have  testified  ctmceming 
any  searches  made. 

"The  Court:  The  jury  are  the  sole  judges  of 
the  testimony;  if  there  is  such  testimony,  you 
know  whether  there  is  or  noV 

Pender  Standfleld,  a  witness  for  the  de- 
fendant, testified  he  was  upon  the  scene  of 
the  homicide  about  10  o'clock  the  next  day, 
and  was  asked: 

"Q.  Did  you  see  any  weapons  picked  up  there 
on  the  scene  of  the  homicide  at  the  time? 

"The  County  Attorney:    Same  objection. 

"The  Court:  Is  that  the  weapons  you  were 
asking  about  a  while  ago? 

"Mr.  Hodge:  Yes,  sir. 

"The  Court:   The  objection  is  sustained. 

"Mr.  Hodge:    Save  us  an  exception. 

"The  Court:  I  am  going  to  withdraw  that  rul- 
ing, and  let  the  testimony  in,  and  give  the  de- 
fendant the  benefit  of  the  doubt" 

Thereupon  the  witness  Price  was  recalled, 
and  asked  to  state  if  be  saw  these  weapons 
picked  up: 

"The  Court:  I  think  I  should  explain  to  the 
Jury  when  this  question  was  asked  a  while  ago 
the  court  sustained  the  objection  of  the  state ; 
after  a  further  consideration  of  the  matter,  the 
court  withdraws  his  ruling,  and  now  permits  this 
testimony." 

'  Witness  Price  then  testified  that  when  he 
was  there  a  negro  told  him  that  he  had  pick- 
ed up  the  knife  and  stick. 

Witness  Standfleld,  recalled,  testified  that 
he  was  present  when  Tom  McKinney  picked 
np  a  knife  and  a  stick  there. 

Tom  McKinney  testified  that  the  next 
morning  about  10  o'dock  he  picked  np  tlie 
knife  and  the  stick  about  80  feet  from  where 
the  kilUng  occurred. 

[8]  Obvlonsly,  the  first  objection  Interposed 
was  properly  sustained.  However,  the  re- 
marks of  the  court  were  whtdly  Improper 
and  uncalled  for.  It  was  for  the  court  to 
pass  upon  the  admissibility  of  testimony, 
but  it  was  exclusively  the  province  of  the 
Jury  to  pass  upon  the  credibility  of  the  evi- 
dence adduced,  uninfluenced  by  the  trial 
court  as  to  Its  weight  or  credibility.  The 
remark  of  the  court  that  "several  witnesses 
have  testified  about  going  on  the  ground 
where  these  things  were  supposed  to  have 
been  found,  and  failed  to  find  anything,  b« 
fore  this  man  was  there,"  was  clearly  a  com- 
ment on  the  weight  of  the  evidence.  The 
court  attempted  to  correct  the  error  by  ob- 
serving, "The  Jury  are  the  sole  Judges  of 
the  testimony;  if  there  is  such  testimony. 
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you  know  whether  there  Is  or  not;"  and  by 
giving  the  following  instruction,  "You  are 
tbe  sole  Judges  of  the  facts  proven,  the 
weight  and  value  of  the  evidence,  and  of  the 
credibility  of  the  witnesses."  There  Is  no 
question  about  the  fact  that  defendant  killed 
the  deceased,  and  the  evidence  abundantly 
sustains  the  verdict  finding  defendant  guilty 
of  murder.  This  being  so,  ought  we  to  set 
aside  the  Judgment  and  grant  a  new  trial 
merely  for  this  remark?  Our  Code  of  Pro- 
cedure Criminal  (section  6005,  Rev.  Laws) 
provides  no  Judgment  shall  be  set  aside  or 
new  trial  granted  on  the  ground  of  misdi- 
rection of  the  Jury,  or  the  Improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  un- 
less in  the  opinion  of  the  court  to  which 
application  is  made,  after  an  examination 
of  the  entire  record,  it  appears  that  the  error 
complained  of  has  probably  resulted  In  a 
miscarriage  of  Justice,  or  constitutes  a  sub- 
stantial violation  of  a  coustltutional  or  stat- 
utory right. 

By  this  provision  this  court  is  forbidden 
to  reverse  a  Judgment  of  conviction  for 
error,  unless,  after  an  examination  of  the 
entire  record.  It  Is  of  the  opinion  that  the 
error  has  probably  resulted  in  a  miscarriage 
of  Justice^  It  thus  makes  It  the  duty  of  this 
court  in  considering  the  questions  of  law  pre- 
sented to  examine  the  entire  record,  includ- 
ing the  evidence.  It  follows  that  this  court 
is  necessarily  vested  with  a  large  discretion 
in  determining  the  effect  of  errors,  and  each 
case  must  depend  upon  its  own  circumstanc- 
es, since  It  is  the  opinion  of  the  court,  up- 
on a  full  consideration  of  the  particular 
record,  including  the  evidence,  that  is  to  con- 
trol upon  the  question  whether  the  error 
complained  of  has  resulted  In  a  miscarriage 
of  Justice. 

There  is  no  question  about  the  fact  that 
defendant  killed  the  deceased,  and  the  evi- 
dence of  ddiberation  and  premeditation,  in- 
dependently of  the  undisputed  facts  and  cir- 
cumstances, shows  that  on  the  evening  of  the 
tragedy  defendant  met  witness  Crowley  near 
the  Busy-Bee  restaurant,  and  said  to  him, 
"I  know  where  we  can  get  a  hundred  dol- 
lars by  killing  a  son  of  a  bitch,"  and  Crow- 
ley said,  "Couldn't  we  get  the  money  any 
other  way;"  and  defendant  said,  "No,  I 
would  not  undertake  It  any  other  way  with- 
out killing  him."  Crowley  said,  "Who  is 
itr  Defendant  said,  "I  won't  call  any 
names;  he  is  a  working  son  of  a  bitch  who 
always  carries  a  hundred." 

That  the  killing  was  deliberate  Is  estab- 
lished by  the  evidence  beyond  a  doubt,  and, 
upon  the  evidence,  it  seems  to  us  that  the 
conviction  was  at  all  events  inevitable. 
After  a  most  careful  examination  of  the 
record  we  are  satisfied  that  the  remarks  of 
the  Judge  did  not  constitute  error  requiring 
a  reversal  of  the  case. 
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Another  assignment  Is  that  the  court  erred 
in  the  instructions  given.  The  charge  of  the 
court  submitted  the  issues  of  murder  and  of 
manslaughter  in  the  first  degree  and  the  law 
of  self-defense.  The  instructions  of  the 
court,  while  not  strictly  correct,  when  con- 
sidered as  a  whole  were  as  favorable  to  de- 
fendant as  he  had  any  right  to  demand. 

The  ninth  instruction,  which  was  excepted 
to,  is  as  follows: 

"Evidence  has  been  admitted  to  prove  that  on 
various  and  sundry  occasions  prior  to  the  kill- 
ing the  deceased  bad  made  threats  upon  the  life 
of  the  defendant  herein.  In  this  connection  you 
are  told  that  bare  threats  made  by  the  deceased, 
either  communicated  or  uncbmmunicated,  will 
not  mitigate  a  homicide ;  and  such  proof  cannot 
be  considered  by  yon  aa  justifying  the  kiiling 
on  the  part  of  the  defendant,  unless  the  threats 
themselves  were  accompanied  by  some  overt  act 
or  demonstration  on  the  part  of  the  deceased 
which  furnished  the  defendant  reasonable  cause 
to  believe  that  he  was  in  danger  of  being  killed 
or  of  receiving  great  bodily  injury  at  the  hands 
of  tiie  deceased." 

It  is  objected  to  this  Instruction  that  by 
it  the  Jury  are  told  that  the  act  or  demon- 
stration must  have  furnished  defendant  rea- 
sonable grounds  to  apprehend  danger,  there- 
by depriving  him  of  the  benefit  of  the  cir- 
cumstances as  they  reasonably  appeared  to 
him,  and  that  the  Jury  likely  got  the  idea 
from  the  language  used  that  a  threat  with- 
out an  act  was  not  to  be  considered.  The 
Instruction,  to  be  technically  correct,  should 
have  read,  "unless  at  the  time  of  the  homi- 
cide there  was  some  overt  act  or  dononstra- 
tion." 

[IS]  This  court  has  often  held  it  Is  suffi- 
cient if  the  Instructions,  taken  as  a  whole, 
substantially  present  the  law  of  the  case 
fairly.  Absolute  correctness  of  proceeding 
cannot  be  obtained,  even  in  oar  very  best 
courts,  and  a  defendant  cannot  be  heard  to 
complain  if  an  error  is  committed  that  can- 
not operate  to  his  prejudice. 

[I]  Another  assignment  is  that  the  prose- 
cuting attorney  in  his  argument  to  the  jury 
made  use  of  inflammatory  language  while  re- 
ferring to  the  defendant  and  which  was  en- 
tirely unwarranted  by  the  evidence. 

The  alleged  objectionable  remarks  are  not 
proi)erly  shown  by  the  record.  However,  it 
appears  that  counsel  for  defendant  in  the 
course  of  the  opening  argument  Interposed 
an  objection.  The  prosecuting  attorney  re- 
plied: 

"If  the  court  please,  I  want  this  in  the  rec- 
ord to  show  the  state's  theory  of  this  case,  of 
how  this  occurred,  that  this  is  the  most  cruel 
murder  I  ever  asked  twelve  men  to  pass  upon. 
The^e  are  my  remarks." 

The  remarks  of  counsel  must  be  consider- 
ed and  construed  in  reference  to  the  evi- 
dence, and  we  think  the  remarks  complained 
of  are  not  of  such  diaracter  to  raise  the  pre- 
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sumption  that  defendant  was  prejudiced  In 
any  decree. 

[10,11]  Upon  a  very  careful  examination, 
both  as  to-  the  law  and  the  evidence,  we 
have  tailed  to  discover  anything  that  would 
warrant  a  reversal  of  the  case. 

There .  only  remains  the  question  as  to 
wliether  the  Judgment  should  be  modified  by 
this  court. 

One  of  the  grounds  In  the  motion  for  a 
new  trial  and  assigned  as  error  is:  "The 
penalty  assessed  by  the  verdict  of  the  Jury, 
In  Its  severity,  is  not  Justified  by  the  evi- 
dence and  the  law." 

[14]  Under  the  following  provision  of  the 
Penal  Code  the  punishment  to  be  inflicted 
for  the  crime  of  murder  is  left  to  the  deter- 
mination of  the  Jury: 

"Any  person  convicted  of  murder  may  suffer 
death,  or  imprisonment  at  hard  labor  in  the 
state  penitentiary  for  life,  at  the  discretion  of 
the  jury."     Section  2319,  Bev.  Laws. 

When  the  death  penalty  Is  assessed  the 
trial  court  Is  without  power  or  authority  to 
render  Judgment  and  sentence  except  in  ac- 
cordance with  the  verdict.  Oyrea  v.  State, 
13  01(1.  Cr.  195,  163  Pac.  548. 

It  is  provided  in  the  Code  of  Criminal 
Procedure  that  "the  appellate  court  may  re- 
verse, aiSrm  or  modify  the  Judgment  appeal- 
ed from."     Section  6003,  Rev.  Laws. 

By  this  provision  it  seems  to  have  been  the 
intention  of  the  Legislature  to  vest  this  court 
with  power  to  modify  the  Judgment,  when 
such  a  course  would  l>e  in  furtherance 
of  Justice  and  conduce  to  the  humane  ad- 
ministration of  the  law.  In  a  capital  case 
it  is  the  duty  of  tills  court  to  examine,  with 
the  greatest  care,  the  whole  record  in  favor 
of  life,  and  review  the  case  upon  the  merits 
to  determine  whether  justice  requires  a  mod- 
ification of  the  judgment  to  imprisonment 
for  life. 

In  this  case  the.  fact  that  the  open  venire 
was  summoned  by  an  officer  who  was  one  of 
the  main  witnesses  in  the  case  should  lie  con- 
sidered, although  no  proper  objection  was 
made  or  exception  taken. 

In  Koontz  v.  State,  10  Okl.  Cr.  553,  139 
Pac.  842,  Ann.  Cas.  1916A,  689,  It  is  said: 

"It  is  essential  to  tbe  fair  and  impartial  ad- 
ministration of  justice  that  an  open  or  special 
venire  should  be  summoned  by  an  officer  who 
is  not  disqualified  by  reason  of  interest,  bias, 
or  prejudice." 

And  while  there  is  nothing  to  show  that 
defendant  exhausted  his  peremptory  chal- 
lenges, or  that  an  objectionable  juror  was 
forced  upon  him,  yet  wf  are  unable  to  dis- 
abuse our  minds  of  the  conviction  that,  -  all 
the  circumstances  being  considered,  defend- 
ant may  have  been  seriously  prejudiced.  We 
are  also  inclined  to  think  that  the  evidence 


is  insufficient  to  warrant  the  extreme  penalty 
of  the  law.  For  these  reasons  we  are  of 
opinion  that  justice  requires  a  modification 
of  the  judgment  and  sentence  of  death  to 
that  of  imprisonment  at  hard  labor  In  the 
penitentiary  for  life.  n 

The  judgment  of  the  district  court  of  Car- 
ter county  herein  is  so  modified;  as  thus 
modified,  the  Judgment  is  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concnr. 


BOYER  v.  STATE.     (No.  A-2964.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 
16,  1919.)  . 

(ByUalus  fiy  the  Court.) 

1.  CannNAi,  Law  «=»1151— Dkniai.  of  Con- 
tinuance—Abuse  OF  DiscBETioN— Review." 

In  order  to  cause  a  reversal  of  a  conviction 
on  account  of  the  overruling  of  a  motion  for 
continuance,  it  must  be  clearly  shown  that  the 
court  in  SO  doing  abused  its  discretion. 

2.  Cbiminai,  Law  «=>655(3)  —  RE.\tABK8  of 
Court. 

It  is  not  proper  for  a  court,  when  passing 
upon  a  motion  for  continuance,  in  the  pres- 
ence of  attending  jurors  from  whom  a  jury  is 
to  be  selected  to  try  the  case  in  which  the  mo- 
tion is  made,  to  express  bis  opinion  that  "the 
motion  is  simply  a  ruse  to  pass  the  case  over." 

3.  Homicide  ®=>135(1,  4),  136— Information— 
Mamneb  OF  Killing — Demubbeb. 

.  An  information  charging,  in  substance, ' 
that  a  homicide  was  committed  by  means  of  a 
certain  dangerous  weapon,  to  wit,  a  neck  yoke 
of  a  wagon,  about  three  feet  long,  which  they 
and  each  of  them  then  and  there  held  In  their 
hands,  then  and  thereby  inflicting  npon  the  Ixidy 
of  the  deceased  mortal  wounds,  charges  tb^ 
length  of  the  neck  yoke  and  not  the  length  of 
the  wagon,  and  that  the  defendants  held  the 
neck  yoke  and  not  the  wagon  in  their  hands 
when  they  struck  the  deceased  said  fatal  blows, 
and  a  demurrer  to  such  information  en  the 
ground  that  it  does  not  charge  an  offense,  be- 
cause it  does  not  allege  "the  manner  of  aac, 
the  size  of  the  neck  yoke,  and  tbe  place  upon 
the  body  of  the  deceased  which  was  beaten 
and  wounded,"  was  properly  overruled. 

4.  Homicide    €=»130  —  Infobmation  — Loca- 
tion OF  Wound. 

Where  a  homicide  is  committed  by  ^blows  in- 
flicted upon  the  body  of  the  deceased  with  a 
neck  yoke  of  a  wagon,  it  is  not  necessary  to 
charge,  in  an  information  for  such  homicide, 
the  particular  parts  of  the  body  of  the  deceased 
upon  which  said  blows  were  inflicted. 

5.  Homicide   «=s>300(3)   —   Self-Defense  — 
Instbuctions. 

The  instruction  given  the  jury  in  the  in- 
stant case  as  to  what  facts  would  deny  the  dn- 
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fcndant  the  right  to  avail  himself  of  the  de- 
fense of  self-defense  carefully  considered,  and 
held  not  to  correctly  state  the  law. 

6.  Criminal  Law  «=»C57— Conduct  of  Tbiai. 
Court  —  Reprimandino  tub  Defendant's 
Counsel. 

Where  the  trial  court,  without  just  grounds 
therefor,  in  the  presence  of  the  jury  severely 
reprimands  the  defendant's  counsel,  assesses 
heavy  fines  against  him,  and  orders  that  hebe 
committed  until  said  fines  are  paid,  said  action 
and  conduct  clearly  tending  to  prejudice  the 
defense  before  the  jury,  is  held  reversible  error 
in  this  case. 

(Additional  SyUahut  by  Editorial  Btaff.) 

7.  Witnesses  iS=3349  —  Exclusion  of  Evi- 
dence—Discretion OF  Trial  Court. 

On  trial  for  homicide,  exclusion  of  questions 
to  deceased's  wife,  a  witness  for  the  state,  as 
to  character  of  place  at  which  she  had  register- 
ed under  an  assumed  name,  as  to  whether  she 
had  occupied  a  room  there  with  a  named  man 
the  night  before  the  trial,  offered  to  show  her 
want. of  virtue,  was  not  an  abuse  of  court's  dis- 
cretion. 

8.  Witnesses  ®=»872(2)  —  Admmsibility  or 
Evidence— Bias  of  Witness. 

On  such  trial  for  murder,  her  cross-exami- 
nation as  to  whether  she  had  executed  a  power 
of  attorney  of  her  interest  in  the  prosecution, 
and  as  to  whether  she  bad  endeavored  to  settle 
it  for  a  money  consideration,  and  failed,  was 
improperly  excluded,  as  it  bore  on  the  weight 
and  bias  of  her  testimony  and  as  to  her  feeling 
against  defendant. 

9.  Homicide  <8=s»332(3)— Sufficukct  of  Evi- 
,  DENCB— Review. 

Where  there  was  evidence,  though  conflict- 
ing, to  sustain  a  conviction  of  manslaughter 
in  the  first  degree,  the  Criminal  Court  of  Ap- 
peals would  not  disturb  the  verdict,  as  the 
weight  of  the  evidence  was  for  the  jury. 

Appeal  from  District  Court,  Tulsa  Connty ; 
George  C.  Crump,  Judge. 

D.  B.  Boyer  was  convicted  of  manslaughter 
in  tlie  first  degree,  and  appeals.  Reversed 
and  remanded. 

Woodson  E.  Norvell,  of  Tulsa,  for  plaintiff 
In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
D.  B.  Boyer,  hereinafter  called  the  defend- 
ant, was  informed  against  jointly  with  Bill 
McGInnis  for  the  murder  of  Claud  Rima, 
tried  separately,  convicted  of  manslaughter 
in  the  first  degree,  and  sentenced  to  Imprison- 
ment in  the  penitentiary  at  McAlester  at 
hard  labor  for  a  term  of  five  years.  To  re- 
verse the  Judgment  rendered,  he  prosecutes 
this  appeal. 

Tlie  defendant  filed  a  verified  motion  for  a 


continuance  supported  by  an  affidavit  of  his 
attorney's  physician,  on  the  ground  that  his 
said  attorney  was  physically  unfit  to  under- 
take the  trial  of  the  defendant  The  court, 
in  the  presence  of  the  attending  Jurors,  re- 
marked: 

"That  be  anticipated  that  this  action  would 
be  taken  two  or  three  days  ago,  before  this 
case  was  called,  that  Mr.  Norvell  was  in  the 
courtroom  two  days  previous  to  the  calling  of 
the  case,  in  the  court's  chambers,  and  the  court 
took  judicial  notice  that  when  the  case  was 
called  he  got  sick  all  at  once,  and  from  the 
conduct  of  the  attorney  just  before  the  case  was 
called,  the  court  is  of  the  opinion  that  this  is 
simply  a  ruse  to  pass  the  case  over.  While  the 
court  is  not  a  physician,  the  attorney  repre- 
senting the  defendant  was  in  the  courtroom  all 
day  and  in  tLe  court's  chambers  and  talked  with 
him,  and  when  the  case  was  called  for  trial  be- 
gan to  complain  of  feeling  bad.  It  may  be  the 
excitement  of  this  case  that  has  unnerved  him. 
This  court  gave  the  defendant  from  last  Sat- 
urday until  to-day  to  procure  other  counsel,  and 
if  the  defendant  didn't  procure  counsel,  it  is 
his  fault." 


The  affidavit  of  the  physician  filed  In  sup- 
port of  said  motion  in  substance  was:  That 
said  attorney — Mr.  Norvell — was  at  the  bed- 
side of  his  wife  when  a  serious  operation  was 
performed  on  her,  and  for  the  succeeding  48 
hours  was  almost  in  constant  attendance  up- 
on her  at  the  hospital ;  that  anxiety,  loss  ot 
sleep  and  strain  upon  Mr.  Norvell  had  greatly 
and  seriously  exhausted  his  vitality,  and  in 
consequence  he  was  not  at  this  time  able  to 
undergo  any  prolonged  strain  upon  his  mind, 
body,  or  nerves;  that  any  continued  draft 
upon  his  decreased  vitality  might,  and  prob- 
ably would,  result  in  complete  nervous  ex- 
haustion and  total  collapse. 

An  exhaustive  examination  of  the  defend- 
ant developed  that  the  defendant  had  em- 
ployed Mr.  Norvell  as  his  attorney  from  the 
first  of  the  case,  and  frequently  conferred 
with  him,  that  he  had  paid  him  $1,500  on  ac- 
count of  bis  fee,  and  that  he  was  unable  to 
employ  another  attorney  by  reason  of  the 
fact  that  he  had  only  $2.50  in  his  pocket  and 
about  $25  owing  bim,  and  had  no  other  prop- 
erty except  two  horses,  and  that  be  had 
made  no  effort  to  get  other  counsel  since  last 
Saturday. 

Mr.  Norvell  being  absent  from  ttae  court- 
bouse,  the  court  ap()olnted  two  attorneys  to 
represent  the  defendant,  overruled  the  mo- 
tion for  a  continuance,  to  which  the  defend- 
ant excepted,  and  the  selection  of  the  Jury 
began.  'Thereupon  Mr.  Norvell  appeared  in 
the  courtroom  and  requested  that  the  stenog- 
rapher read  the  list  of  Jurors  that  hnd  been 
excused  and  the  peremptory  challenges,  to 
which  the  court  replied,  "The  record  shows." 
Mr.  Norvell  said  he  could  not  read  the  stenog- 
rapher's notes,  to  which  the  court  replied: 
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"Ton  can  read  the  long  hand  made  by  the 
clerk.  I  have  had  a  few  oases  myself  and  know 
how  they  ran.  If  attorneys  play  fair  with  the 
court,  the  court  will  play  fair  with  the  at- 
torneys." 

Thereupon  Mr.  Norvell  said: 

"I  do  not  understand  what  your  honor  means 
by  that.  Your  honor,  I  have  sat  on  that  very 
scat  myself  and  tried  men  for  murder,  and  no 
member  of  the  bar  excels  me  in  respect  for  the 
court." 

The  court  then  said: 

"Well,  I  don't  know  the  bar  yery  well.  Call 
the  jury."  - 

Thereupon  the  selection  of  the  Jury  was 
completed  and  the  trial  proceeded,  with  Mr. 
Norvell  acting  as  attorney  for  the  defen4ant 

The  charging  part  of  the  information  Is  as 
follows: 

"D.  B.  Boyer  and  Bill  McOinnis,  on  the 
22d  day  of  September,  A.  D.  1915,  in  Tulsa 
county,  state  of  Oklahoma,  and  within  the  ju- 
risdiction of  this  court,  did  commit  the  crime 
of  murder  in  manner  and  form  as  follows,  to 
wit:  The  said  D.  B.  Boyer  and  Bill  McGin- 
nis,  while  acting  together  and  in  concert  with 
each  other,  then  and  there  willfully,  unlawfully, 
feloniously,  and  maliciously,  and  without  author- 
ity of  law,  and  with  a  premeditated  design  then 
and  there  upon  the  fart  of  the  said  defend- 
ants and  each  of  them  to  effect  the  death  of 
one  Claud  Rima,  strike,  beat  and  wound  the 
said  Claud  Bima  with  a  certain  dangerous  weap- 
on, to  wit,  a  neck  yoke  of  a  wagon,  about  three 
feet  long,  which  they  and  each  of  them  then 
and  there  held  in  their  hands,  then  and  there 
and  thereby  inflicting  upon  the  body  of  the  said 
Claud  Rima  mortal  wounds,  from  which  he, 
the  said  Claud  Bima,  then  and  there- languish- 
ed and  died,  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Oklahoma." 

The  defendant  demurred  to  the  information 
upon  the  ground  among  other  grounds,  that 
the  information  falls  to  state  facts  sufficient 
to  constitute  a  public  offense.  The  court 
overruled  the  demurrer,  and  the  defendant 
excepted. 

The  uncontradicted  material  evidence  Is: 
That  a  teamster  driving  a  wagon  loaded  with 
whisky  drove  into  Phillips  Lake,  lost  his  load 
of  whisky,  broke  bis  coupling  from  his  wag- 
on, and  himself  and  horses  attached  to  said 
wagon  were  drowned ;  that,  the  water  reced- 
ing, the  bodies  of  the  horses  drifted  ashore 
near  a  road  along  said  lake;  that  the  owner 
of  the  said  horses  came  to  where  the  bodies 
of  the  said  horses  were,  to  arrange  for  their 
burial;  that  the  deceased,  in  a  wagon  ac- 
companied by  his  wife  and  others,  stopped 
near  said  dead  horses,  and  was  employed  to 
and  did  aid  in  burying  said  horses;  that  a 
quantity  of  whisky  was  found  on  the  lake 
shore,  and  that  while  preparation  for  said 
burial  was  In  progress  the  defendant  in  a 


partly  Intoxicated  condition  came  to  the  scene 
of  the  burial,  having  In  a  sack  bottles  of 
whisky,  was  in  an  angry  mood  and  expressed 
a  desire  to  fight,  threw  his  hat  on  the  ground, 
and  said  he  could  whip  any  son  of  a  bitch 
that  got  on  It;  that  the  deceased  and  defend- 
ant drank  whisky  together,  became  tnvolved 
in  heated  arguments  and  Indulged  In  pro- 
fanity towards  each  other  which  resulted  in  a 
fight;  that  while  said  fight  was  in  progress 
the  wife  of  the  deceased  struck  the  defend- 
ant; that  upon  t>econiing  separated  the  de- 
fendant went  a  short  distance,  secured  a 
"neck  yoke  of  a  wagon,"  Immediately  re- 
turned to  where  the  deceased  was,  and  struck 
deceased  on  his  forehead  and  across  his  ear, 
from  which  blows  the  deceased  died  the  some 
day  he  was  struck. 

The  evidence  was  In  sharp  conflict  as  to 
whether  or  not  the  deceased  at  the  time  be 
was  struck  by  the  defendant  was  armed  with 
a  piece  of  wagon  coupling  about  three  feet 
long  and  endeavoring  to  strike  the  defendant, 
and  as  to  what  the  wife  of  the  deceased 
struck  the  defendant  with,  and  there  was  evi- 
dence that  at  the  time  that  the  defendant 
struck  the  deceased  the  blows  that  caused  his 
death  that  the  deceased  was  dovni,  without 
anything  In  bis  hands  and  unarmed,  and  In 
a  helpless  condition  from  intoxication. 

The  wife  of  the  deceased,  a  witness  for  the 
state,  upon  cross-examination,  having  testi- 
fied that  on  September  13,  1916,  she  had 
registered  at  the  "Mistletoe  Rooms"  in  Tulsa 
under  the  assumed  name  of  Stella  Wright, 
and  that  she  knew  a  Mr.  Maddox,  was  asked 
the  following  questions  by  the  defendant, 
viz.: 

"That  is  a  bawdyhouse,  isn't  it?  Was  Mr. 
Maddox  registered  at  the  Mistletoe  Rooms  on 
the  night  you  registered  under  the  name  of 
Stella  Wright?    What  room  did  you  have?" 

To  each  of  said  questions  an  objection  waa 
interx)osed  by  the  state,  and  sustained  by  the 
court,  and  separate  exceptions  saved  to  said 
action  of  the  court. 

A  general  power  of  attorney  executed  by 
said  witness  to  Charles  Hann  having  been  put 
in  evidence,  she  was  asked  by  the  defendant 
the  following  questions,  viz.: 

"What  business  was  it  you  wanted  Mr.  Hann 
to  transact  for  you?  Did  the  execution  of  this 
power  of  attorney  have  anything  to  do  with  the 
prosecution  of  this  lawsuit?  Where  <vere  yon 
married?    When  were  you  married?" 

To  each  of  said  questions  an  objection  waa 
interposed  by  the  state  and  sustained  by  the 
court,  and  to  said  action  of  the  court  separate 
exceptions  saved.  The  defendant  then  of- 
fered to  show  by  this  witness  that  the  busi- 
ness which  she  authorized  Charles  Hann  to 
transact  under  the  said  ipower  of  attorney 
was  the  collection  of  money  for  a  settlement 
of  this  prosecution,  which  offer  the  court  re- 
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fnsed  to  permit  the  defendant  to  perform, 

and  the  defendant  excepted. 

The  court,  addressing  the  defendant's  at- 
torney, said,  "Hadn't  you  better  sit  down  so 
the  Jucy  can  see  the  witness?"  to  which  Mr. 
Norvell  replied  that  the  ruling  of  one  of  tlie 
federal  courts  Is  to  require  counsel  to  stand. 
The  court  then  said,  "7ou  may  stand  If  yon 
don't  be  spectacular." 

The  defendant  then  asked  the  witness, 
"Didn't  you  and  Mr.  Maddox  return  from 
Sand  Springs  apd  go  to  the  Mistletoe  Rooms 
and  occupy  the  same  room?  The  court  sus- 
tained an  objectloh  to  this  said  question,  and 
said:  "If  you  ask  any  more  questions  about 
that  I  am  going  to  fine  you.  If  that  does  not 
stop  you,  I  am  going  to  stop  you  some  other 
way." 

Thereupon  the  following  proceedings  were 
had:  Mr.  Norvell,  attorney  for  the  defendant, 
was  ordered  to  ^proceed  with  the  qase,  to 
which  he  replied,  "I  am  proceeding  with  it, 
and  am  offering  to  make  nn  offer,"  to  which 
the  court  replied,  "The  offer  will  be  denied." 
Mr.  Norvell  then  said,  "I  offer  it  anyhow, 
your  honor  cannot — "  The  court  then  asked  If 
Mr.  Norvell  had  any  more  questions,  and  Mr. 
Norvell  replied,  "Your  honor  cannot  refuse  to 
make  a  record."  Thereupon  the  court  direct- 
ed the  clerk  to  enter  a  fine  of  $50  against  Mr. 
Norvell,  and  that  Mr.  Norvell  stand  commit- 
ted imtll  said  fine  is  paid. 

Among  other  instructions,  the  court  gave 
the  following  instruction,  to  which  the  de- 
fendant excepted; 

"No.  19.  The  plea  of  self-defense  la  given  to 
a  citizen  for  his  protection,  and  cannot  be 
pleaded  as  a  defense  to  homicide  by  one  who  is 
the  aggressor  or  volantarily  enters  into  a  dif- 
ficulty; and  in  this  connection  you  are  in- 
structed that  if  yon  believe  from  the  evidence 
that  the  defendant  sought,  brought  on,  or  volun- 
tarily entered  into  the  fatal  difficulty  in  which 
the  deceased  lost  his  life,  the  defendant  cannot 
avail  himself  of  the  right  of  self-defense,  for  the 
plea  of  self-defense  is  a  defense  growing  out  of 
necessity  to  take  human  life;  the  party  taking 
life  must  be  without  fault" 

The  following  occurred  during  the  argu- 
ment of  Mr.  Wallace,  assistant  county  at- 
torney, to  the  Jury: 

"Mr.  Norvell:  I  challenge  the  statements  of 
the  county  attorney.  He  knows  the  evidence 
wasn't  anything  like  that. 

"The  Court:  Mr.  Norvell,  for  that  statement 
you  are  fined  $25,  and  you  will  be  committed  to 
the  sheriff  of  this  county  until  that  fine  is 
paid.  The  sheriff  will  so  receive  him  as  such, 
and  I  don't  want  to  hear  any  more  of  it  This 
is  a  civilized  country  where  God  rules,  and 
men's  lives  ought  to  be  protected  and  their  lib- 
erties ought  to  be  protected.  You  have  acted 
in  this  case  all  the  way  through  by  sitting  on 
the  table,  by  slamming  doors,  by  your  reprehen- 
sible conduct  in  a  way,  Mr.  Norvell,  that  you 
ought  not  to  do." 

The  defendant  excepted  to  the  said  remarks 
of  tlie  court  in  the  presence  of  the  Jury. 


The  defendant  timely  moved  for  a  new 
trial,  which  was  overruled  and  exception 
saved. 

There  are  very  many  errors  assigned,  other 
than  alleged  errors  herein  stated,  which,  from 
the  view  we  take  of  the  case,  we  deem  un- 
necessary to  state. 

[1,  2]  The  defendant  first  contends  that,  as 
t}ie  grounds  set  up  in  the  verified  motion  for  a 
continuance  were  not  denied  by  the  state, 
the  court  committed  reversible  error  in  over- 
ruling said  motion.  We  are  unable  to  say 
thit  the  court  abused  its  discretion  in  over- 
ruling said  motion,  and  think  the  fact  that 
prior  to  the  completion  of  the  jury  Mr. 
Norvell  appeared  in  the  courtroom,  took 
charge  of  and  most  actively  conducted  the  de- 
fense to  the  conclusion  of  the  trial  shows 
that  the  court  did  not  err  in  overruling  said 
motion.  But  we  do  not  approve  the  remarks 
of  the  court  made  In  open  court  and  in  the 
presence  of  the  Jurors  assembled  from  which 
a  Jury  to,  try  the  case  was  to  be  selected,  in 
connection  with  said, motion,  that  "the  court 
took  Judicial  knowledge  that  when  the  case 
was  called  he  (Mr.  Norvell)  got  sick  all  at 
once,  and  from  the  conduct  of  the  attorney 
Just  before  the  case  was  called  that  this  [the 
motion]  Is  simply  a  ruse  to  pass  the  case 
over,"  but  we  do  not  think  that  In  making 
said  remarks  the  court  committed  such  error 
as  alone  should  cause  a  reversal  of  this  case. 

[3, 4]  The  defendant  also  contends  that  the 
court  committed  reversible  error  in  overrul- 
ing the  demurrer  to  the  information  because 
"it  is  not  averred  therein  the  manner  of  use, 
the  size  of  neck  yoke,  and  the  place  upon  the 
body  of  deceased  which  was  beaten  and 
wounded,  as  the  averment  in  the  informa- 
tion 'about  three  feet  long*  is  descriptive  of 
the  size  of  the  wagon,  and  not  descriptive  of 
the  size  of  the  wagon  yoke,  and  that  it  is 
averred  that  the  defendants  held  the  wagon 
and  not  the  wagon  yoke  in  their  hands."  We 
are  satisfied  that  the  averment  "three  feet 
long"  describes  the  size  of  the  wagon  yoke, 
and  cannot  be  contorted  as  referring  to  the 
size  of  the  wagon,  and  that  the  Information 
clearly  avers  that  the  defendants  held  the 
wagon  yoke  In  their  hands,  and  not  the  wag- 
on. It  was  sufficient  to  aver  that  the  blows 
struck  by  the  defendants  with  the  wagon 
yoke  caused  the  death  of  the  deceased,  with- 
out specifically  stating  upon  what  part  of 
his  body  such  blows  were  struck.  If  the 
blows  caused  the  death  of  the  deceased  it 
was  entirely  Immaterial  upon  what  part  of 
his  body  they  were  Inflicted.  We  are  of  the 
opinion  that  the  Information  is  "certain  and 
direct  as  to  the  parties  charged,  the  offense 
charged,  and  particular  circumstances  of  the 
offense  charged,"  so  far  as  necessary  to  con- 
stitute a  complete  offense,  and  Is  strictly 
within  all  the  requirements  of  section  5739, 
Bevlsed  Laws,  cited  by  defendant  to  sustain 
his  attack  upon  said  Information.    We  con- 
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dude  that  tbe  court  did  not  err  in  overruling 
tlie  demurrer  to  the  Information. 

[7]  The  defendant  earnestly  insists  that 
the  court  committed  reversible  error  in  sus- 
taining objections  to  questions  asked  the 
wife  of  the  deceased  as  to  the  character  of 
the  "Mistletoe  Rooms"  and  as  to  her  having 
occupied  there  a  room  with  Mr.  Maddox  the 
night  previous  to  this  trial,  and  also  as  to 
the  business  to  be  transacted  under  the  power 
of  attorney  executed  by  her  to  Charles  Hauu. 
We  are  of  the  opinion  that  the  questions 
in  regard  to  matters  not  connected  with  the 
facts  of  trial,  and  tending  to  degrade  a  wit- 
ness by  proof  of  her  want  of  virtue,  "should 
be  closely  guarded,  and  allowed  only  upon 
the  exercise  of  sound  Judicial  discretion,  and 
then  only  to  aftect  the  credibility  of  the  wit- 
ness" (Castleberry  v.  State,  10  Okl.  Or.  504, 
139  Pac.  132),  and  we  are  unable  to  say  that 
In  sustaining  objections  to  the  said  ques- 
tions seeking  to  elicit  evidence  of  the  want  of 
virtue  on  the  part  of  the  witness  that  the 
court  "wrongfully  exercised  his  sound  judi- 
cial discretion." 

[8]  The  question  as  to  the  purpose  for 
which  said  power  of  attorney  was  executed 
by  the  witness  to  Charles  Hann  was  to  the 
interest  of  said  witness  in  the  prosecution. 
If  it  was  a  fact  that  she  had  endeavored  to 
settle  this  prosecution  for  a  moneyed  con- 
sideration and  failed.  It  would  be  at  least 
proper  that  the  Jury  have  such  evidence  in 
order  to  properly  weigh  her  testimony,  as  it 
logically  follows  that  such  attempt  and  fail- 
ure to  so  settle  this  prosecution  would  quick- 
en her  natural  feeling  against  the  defendant 
and  bias  her  testimony,  and  hence  the  court 
committed  error  in  refusing  to  permit  the 
witness  to  explain  for  what  purpose  said  pow- 
er of  attorney  was  executed  by  her. 

[I]  The  defendant  further  complains  that 
the  evidence  is  insufficient  to  support  the 
verdict  of  the  jury,  and  with  this  contention 
we  are  unable  to  agree.  It  is  true  that  tbe 
evidence  is  in  sharp  conflict  as  to  whether  or 
not  the  defendant  acted  in  self-defense  in 
striking  the  blows  -which  caused  tbe  death  of 
tbe  deceased,  but  there  was  evidence  that  at 
tbe  time  tbe  deceased  received  the  wounds 
inflicted  upon  him  by  the  defendant  that  the 
deceased  was  down,  without  anything  in  his 
bands  and  unarmed,  and  in  a  helpless  condi- 
tion by  reason  of  being  intoxicated.  There 
being  evidence  to  sustain  the  verdict  of  the 
jury,  though  tbe  evidence  be  in  conflict,  this 
court,  as  held  by  an  unbroken  line  of  deci- 
sions, win  not  disturb  the  verdict 

"In  a  liomicide  case,  where  thore  is  evidence 
supporting  the  theory  of  the  state  that  the  de- 
fendant did  not  act  in  self-defense,  and  also 
evidence  supporting  the  theory  of  the  defendant 
that  he  acted  in  sclf-Ucfouse,  it  is  the  exclu- 
sive province  of  tlie  jury  to  determine  which 
is  the  correct  theory,  and,  having  done  so,  if  the 
instructions  of  tlie  court  properly  present  the 
law  of  the  case,  this  court  will  not  disturb  the 
verdict"     McClatchey  v.  State,  177  Pac.  022. 


[5]  The  defendant  complains  that  the  court 
committed  reversible  error  in  giving  tbe  jury 
said  Instruction  numbered  19,  and  this  com- 
plaint we  think  well  grounded.  Said  Instruc- 
tion does  not  sufficiently  state  what  charac- 
ter of  acts  on  tbe  part  of  the  defendant  would 
deprive  him  of  the  right  of  self-defense,  does 
not  correctly  define  the  right  of  self-defense, 
and  the  court  committed  reversible  error  in 
giving  the  jury  said  instruction. 

In  Gibbons  v.  Territory,  6  Okl.  Cr.  212,  115 
Pac.  129,  it  is  held: 

"Where  in  a  homicide  caSe  the  Btnte  endeav- 
ors to  show  that  the  defendant  sought  or  brought 
on  the  difficulty,  and  the  general  'rules  of  law 
arc  charged  on  this  phase  of  the  case,  the  court 
should  define  and  state  what  character  of  acts 
on  the  part  of  the  defendant  would  deprive  him 
of  the   right  of  self-defense." 

"(c)  When  the  prosecution  in  a  homicide  case 
is  based  on  the  theory  that  the  defendant  pro- 
voked the  difficulty,  the  character  of  the  provo- 
cation in  connection  with  the  intent  should  be 
set  oat  and  defined  in  separate  affirmative 
charges." 

In  Turnbull  v.  State,  8  Okl.  Cr.  459,  12S 
Pac.  743,  it  Is  held: 

"When,  in  the  trial  of  a  person  charged  with 
murder,  it  becomes  necessary  for  the  trial  court 
to  instruct  the  jury  on  the  doctrine  of  seeking 
or  provoking  tbe  difficulty,  and  tbe  proof  dis- 
closes that  the  accused  did  any  act  or  thing 
which  he  had  a  right  to  do,  which  could  be  rea- 
sonably construed  by  the  jury  to  come  within 
the  terms  of  the  court's  charge,  it  is  necessary 
for  the  court  to  tell  the  jury  what  acts  under 
the  law  would  be  justifiable,  and  discriminate 
as  to  acts  unlawful  which  would  deprive  him 
of  the  right  of  self-defense,  leaving  to  the  jury 
to  determine  whether  or  not  under  the  facts  and 
the  law,  the  acts  were  lawful  or  otherwise. 
When  this  is  not  done,  and  instructions  are 
given  which,  reasonably  construed,  deprived  the 
accused  of  the  right  of  self-defense,  if  he  by 
any  willful  act  of  his  own,  lawful  or  unlawful, 
brought  on  the  difficulty,  a  conviction  cannot 
be  upheld  by  this  court" 

In  order  to  deprive  a  defendant  of  the 
right  of  self-defense  "the  difficulty  must  be 
prepared  for,  sought,  and  provoked  for  the 
purpose  and  with  the  Intent  on  the  part  of 
the  accused  to  take  the  life  of  the  deceased 
or  do  him  great  bodily  barm."  and  the  jury 
should  be  so  Instructed.  Swan  v.  State,  13 
Okl.  Or.  550,  165  Pac.  627. 

In  Foutch  V.  State,  95  Tenn.  711,  34  S.  W. 
423,  45  L.  R.  A.  687,  it  is  said: 

"In  order  to  make  a  man  guilty  of  murder 
who  is  the  'agpressor'  or  'in  fault,'  or  who  'pro- 
vokes a  difficulty,'  in  which  his  adversary  is 
killed,  he  must  have  provokod  it  with  the  intent 
to  kill  his  adversary,  or  do  him  great  bodily 
harm,  or  to  afford  him  a  pretext  for  wreaking 
bis  malice  upon  his  adversary.  •  •  •  In  or- 
der to  deny  to  such  party  the  right  to  rely  on 
the  plea  of  solf-defense,  it  must  appear  that 
he  was  the  'aggressor'  or  'in  fault'  or  'provoked 
the  difficulty'  in  such  way  and  with  such  in- 
tent as  the  law  contemplates  in  tbe  use  of  these 
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terms.  It  is  pot  every  'aggression'  whicli  pro- 
duces a  difficulty  that  is  an  unlawful  one  with- 
in the  meaning  of  this  phrase,  nor  is  it  every 
'fault'  which  a  man  might  commit  that  pre- 
cludog  him  from  defending  himself  when  vio- 
lently assaulted  or  menaced,  nor  is  it  every 
'provocation  of  a  difficulty'  which  robs  him  of 
the  right  of  self-defense." 


[S]  The  defendant  in  bis  motion  for  a  new 
trial  alleges  many  grounds  therefor,  which 
said  grounds  we  deem  unnecessary  to  set  out 
or  review  in  detail.  Considering  the  entire 
record,  we  are  of  the  opinion  that  at  the  be- 
ginning of  the  trial  friction  arose  between 
the  defendant's  attorney  and  the  court,  and 
which  continued  throughout  the  trial,  which 
should  not  have  arisen,  that  the  reraarlis  of 
the  court  when  the  motion  for  a  continuance 
was  being  considered,  and  the  expression  of 
the  court's  opinion  in  open  court  and  in  the 
presence  from  which  the  Jury  was  to  be  se- 
lected, "that  said  motion  was  a  ruse  to  pass 
the  case  over,"  the  heavy  fines  assessed 
against  the  defendant's  attorney  during  the 
trial  of  the  case,  notwithsandlug  said  fines 
were  remitted  after  the  verdict  of  the  Jury 
was  rendered,  the  several  very  severe  repri- 
mands administered  to  the  defendant's  at- 
torney in  the  presence  of  the  Jury  trying  the 
case,  without  Just  grounds  therefor,  together 
with  otlier  acts  of  the  court  which  we  deem 
annecessary  to  redfe,  created  an  atmosphere 
surrounding  the  trial  which  prevented  the 
defendant  having  that  fair  and  impartial 
trial  to  which  he  was  entitled,  and  hence  the 
court  committed  reversible  error  in  refusing 
to  grant  the  defendant  a  new  trial. 

In  McSpadden  v.  State,  8  OU.  Cr.  489,  129 
Pac.  72,  it  is  held: 

"Attorneys  for  a  defendant  are  entitled  to 
and  must  receive  *  *  *  fair  treatment  at 
the  hands  of  a  trial  court,  and  when  this  is 
not  accorded  them,  and  the  error  is  of  such  a 
character  that  it  may  have  influenced  the  jury 
in  finding  a  verdict,  a  conviction  will  be  re- 
versed." 

In  said  case  it  is  said: 

"Courts  have  no  right  to  humiliate  and  out- 
rage lawyers  for  the  defense  for  doing  their 
duty.  The  effect  of  this  necessarily  creates 
the  impression  upon  the  minds  of  the  jury  that 
the  counsel  for  the  defense  has  been  guilty  of 
unfairness,  and  improper  conduct,  and  this  is 
calculated  to  excite  their  prejudice  against  the 
defendant.  It  may  be  accepted  as  a  cardinal 
principal  of  criminal  jurisdiction  that  fair- 
ness is  a  necessary  element  in  the  trial  of  crim- 
inal cases  in  this  state.  Attorneys  for  the  de- 
fense may  rely  with  confidence  upon  the  pro- 
tection of  this  court  as  long  as  they  act  with- 
in their  legal  rights.  This  is  as  much  our  duty 
as  it  is  to  condemn  their  conduct  when  they 
are  guilty  of  unprofessional  practice." 

As  the  errors  pointed  out  must  cause  a  re- 
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unnecessary  to  consider  any  other  of  the 
many  errors  assigned,  especially  in  view  of 
the  great  probability  that  the  said  errors  not 
considered  will  not  occur  in  another  trial  of 
this  case. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  tbe  cause  remanded. 


DOILE,  P.  J.,  and  MATSON,  J.,  concur. 


WILHITE  et  al.  v.  STATE.     (No.  A-S303.) 

(Criminal  Court  of  Appeal;  of  Oklahoma. 
Sept.  20,  1919.) 

(SvUahu*  ly  Editorial  £Uiff.) 

CBimNAX.  Law  «=>1182— Atfibiianck— Bulk 
or  CouBT. 
JVbcre  there  was  no  appearance  for  plain- 
tiffs in  error,  nor  any  brief  filed  in  their  behalf, 
and  the  Criminal  Court  of  Appeals,  on  exam- 
ination of  the  pleadings  and  instructions,  judg- 
ment, and  sentence  finds  no  prejudicial  error, 
tbe  Judgment  will  be  affirmed  in  accordance  with 
its  rule  9  (165  Fac.  z). 


Appeal  from  Coiyity  Court,  Kay  County; 
H.  S.  Burke,  Judge. 

Charles  A.  Wllhlte  and  Catherine  M.  Wll- 
hlte  were  convicted  of  unlawfully  settling 
on  land  and  fined  $50  each,  and  eacli  appeals. 
Judgments  affirmed. 

O.  A.  Chappell,  of  Newkirk,  for  plaintiffs 
in  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Charles  A.  Wilhlte  and 
Catherine  M.  Wllhlte  were  convicted  in  the 
county  court  of  Kay*  county  of  the  crime  of 
unlawfully  settling  on  land,  and  their  punish- 
ment fixed  as  above  stated. 

This  appeal  has  been  pending  in  this  court 
since  the  29th  day  of  March,  1918,  the  cause 
having  been  submitted  June  6,  1919,  nt  which 
time  no  aippearance  was  made  by  any  coun- 
sel representing  plaintiffs  in  error,  nor  has 
any  brief  been  filed  in  their  behalf.  Rule  9 
of  this  court  (165  Pac.  x)  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  tbe  court  will  examine  tbe  pleadings,  the 
instructions  of  tbe  court  and  the  exceptions  tak- 
en thereto,  and  tbe  judgment  and  sentence,  and 
if  no  prejudicial  error  appears,  will  affirm  the 
judgment." 

This  appeal  lias  evidently  been  abandoned. 
An  examination  of  the  pleadings,  Instruc- 
tions, and  judgment  and  sentence  discloses 
no  prejudicial  error,  and  in  accordance  with 


versal  of  the  judgment  rendered,  we  doom  it  ,  rule  9,  supra,  the  judgment  is  affirmed. 
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FREEMAN  v.  STATE.    (No.  A-3339.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  22,  1910.) 

(ByTUbui  T>v  Editorial  8taf.) 

1.  Intoxicating  Liquobs   €=»238(4)  —  Poa- 
BEsaioN  WITH  Intent  to  Seixt—Quebtion 

FOB  JUBT. 

Evidence  in  a  prosecution  for  possession  of 
'  intoxicating   liquors   with   intent   to  sell  them 
held  to  make  defendant's  guilt  a  question  for 
the  jury. 

2.  Cbiuinal  Law   ^s>1159(2)  —  Appeal  — 
Vebdict. 

Questions  of  fact  are  to  be  decided  by  the 
jury,  and,  where  the  evidence  reasonably  sup- 
ports the  verdict,  the  judgment  will  be  affirmed. 

Appeal  from  Connty  Court,  Tulsa  County ; 
H.  L.  Standeven,  Judge. 

Lawrence  Freeman  was  convicted  of  a  vio- 
lation of  the  prohibitory  liquor  law,  and  ap- 
peals.   Aflirmed. 

Ed  Crossland,  of  Tulsa,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PEE  CURIAM.  Plaintiff  In  error,  Law- 
rence Freeman,  was  convicted  in  the  county 
court  of  Tulsa  county  on  a  charge  that  he  did 
have  possession  of  68  pints  of  whisky,  11 
quarts  of  whisky,  1  gallon  of  alcohol,  and  2 
pints  of  champagne,  with  the  intent  to  sell  the 
same,  and  In  accordance  with  the  verdict  of 
the  Jury  he  was  sentenced  to  be  confined  for 
30  days  and  to  pay  a  fine  of  $50. 

[1]  The  sole  question  presented  Is  the  snffl- 
ciency  of  the  evidence  to  support  the  verdict 

Jim  Patton  testified  that  in  serving  a 
search  warrant  he  saw  the  defendant  at  the 
Oliver  Hotel,  on  East  First  street,  dty  of 
Tulsa,  going  upstairs;  that  he  and  another 
officer  followed  him,  and  found  the  liquor  de- 
scribed in  the  information  in  the  linen  room 
under  a  trap  door  in  the  floor ;  that  he  often 
saw  the  defendant  there,  and  that  his  wife 
stayed  upstairs. 

T.  L.  Powell  testified  that  defendant,  Free- 
man, was  running  the  place;  that  he  with 
two  or  three  other  officers  served  a  search 
warrant ;  that  down  stairs  there  was  a  long 
bar,  cigar  case,  with  the  back  room  parti- 
tioned off,  and  a  little  counter  In  there; 
that  he  and  the  officers  broke  through  the 
back  door,  and  defendant  turned  out  the 
lights;  that  they  found  in  the  floor  of  a 
clothes  closet  up  stairs  a  secret  door,  and  un- 
der this  they  found  the  whisky,  alcohol,  and 
wine  described  in  the  information;  that  he 
had  been  there  about  15  times,  and  defendant 
was  always  there;  that  at  those  times  de- 
fendant acted  as  proprietor. 


The  only  evidence  introduced  by  the  de- 
fendant was  that  of  his  attorney,  who  testi- 
fied that  witness  Powell  had  told  him  on  two 
occasions  that  he  did  not  know  of  his  own 
knowledge  that  Lawrence  Freeman  owned 
this  place. 

[2]  We  think  that  upon  this  evidence  It 
was  purely  a  question  of  fact  for  the  Jury  to 
determine  whether  the  defendant  had  the 
possession  of  the  liquors  seized.  Questions 
of  fact  are  to  be  decided  by  the  Jury,  and, 
where  the  evidence  reasonably  supports  the 
verdict,   the  judgment  will  be  affirmed. 

The  Judgment  is  afiirmed. 


MIDDLETON  v.  STATE.    (No.  2333.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Ang.  30,  1918.) 

(SvUaiut  hy  t\e  Court.) 

1.  Gband  Jubt  ®=98  —  Selection  bt  Jubt 
cowibsionebs— poweb  of  supkbiob  coxtbt 
—Statute. 

When  it  is  required  to  impanel  a  grand 
jury,  and  there  is  not  a  sufScient  number  of 
names  in  the  jury  box  of  the  court  from  which 
to  draw  such  grand  jury,  a  superior  court  has 
jurisdiction  to  order  the  Jury  commissioners  to 
convene  and  select  30  names,  to  be  placed  in  the 
jury  box,  from  which  to  draw  and  select  a 
grand  jury. 

2.  Gband  Jtjbt  ®=»2— Selection  and  Impan- 

EtlNQ— StATOTB. 

The  law  of  this  state  in  regard  to  selecting, 
summoning,  and  impaneling  a  grand  Jury  is  di- 
rectory, and  a  substantial  comiriiance  therewitli 
is  sufficient 

3.  Gband  Jitbt  «=>3a— Pbesence  of  TJnau- 
THOBtzED  Person— Validitt  or  Indictheht 
—Statutes. 

The  presence  of  an  unauthorized  person  In 
the  grand  jury  room  while  testimony  is  being 
taken,  and  not  while  the  grand  Jury  is  deliberat- 
ing or  .voting  upon  an  indictment  will  not  in- 
validate an  indictment,  unless  it  is  reasonably 
probable  that  the  accused  was  thereby  prej- 
udiced in  some  substantial  right 

4.  Gband   Juby  €=»33— Action   of  County 

AtTOBNEY— llIlBCONDUCT  OF  JUBY— VALIDI- 
TY OF  Indictment. 
A  grand  jury  became  dissatisfied  with  the 
county  attorney  and  his  assistants,  and  sought 
to  have  the  county  attorney  remove  one  of  his 
assistants  and  appoint  in  his  stead  a  designated 
person,  and,  upon  the  county  attorney  refusing 
so  to  do,  made  a  report  to  the  court  asking  its 
assistance  to  cause  the  county  attorney  to  com- 
ply with  their  demand,  which  the  court  refused 
to  do,  and  thereafter  caused  a  complaint  against 
the  county  attorney  to  be  drafted,  but  which 
was  not  presented  to  the  court  but  came  to  the 
knowledge  of  the  county  attorney,  and  there- 
after the  county  attorney,  upon  promise  of  re- 
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appointment  when  the  grand  Jury  adjourned 
sine  die,  secured  the  resignation  of  one  of  his 
assistants,  and  nominated  and  had  appointed 
another  person  as  assistant  to  fill  the  vacancy 
caused  by  said  resignation,  and  the  party  so 
appointed  as  assistant  county  attorney  took  the 
oath  of  office,  appeared  before  the  grand  jury, 
and  adriaed  them  aa  to  the  findings  of  an  in- 
dictment, and  the  assistant  county  attorney  to 
appointed  filed  with  the  county  commisaionerB 
a  claim  for  $500  fur  his  said  services  before  the 
grand  jury,  and  subsequently  withdrew  such 
claim,  held  that  said  action  of  the  grand  jury 
and  of  the  county  attorney  did  not  constitute 
such  misconduct  as  to  constitute  grounds  for 
setting  aside  an  Indictment  found  by  such  grand 
Jury. 

5.  DiSTBICT  AND  ProSECUTINO  AtTOBNETS  ^=> 

3(1)— Gband  Jubt  <S=>34— De  Jube  Assist- 
ant CouNTT  ArroBNET— Validitt  of  Ap- 
pointment—Indictvent. 
Regardless  of  what  pressure  was  brought 
upon  the  county  attorney  to  cause  him  to  se- 
cure the  resignation  of  one  of  his  assistants, 
and  the  appointment  of  another  to  fill  such  va- 
cancy, the  person  ao  appointed,  upon  duly 
qualifying,  ia  a  de  jure  assistant  county  attor- 
ney, and  may  legally  attend  upon  a  grand  jury 
and  advise  as  to  the  finding  of  an  indictment, 
and  that  the  person  appointed  as  such  assistant 
county  attorney  filed  with  the  county  commis- 
sioners a  claim  for  $500  for  his  said  services 
before  the  grand  jury  did  not  render  the  ap- 
pointment of  such  assistant  county  attorney 
void,  and  his  attendance  upon  and  advice  to 
the  grand  jury  in  regard  to  finding  an  indict- 
ment did  not  constitute  legal  grounds  for  set- 
ting aside  an  Indictment  found  by  such  grand 
jury. 

6.  Cbiminai.  Law  «=>1033(2)— Motion  tob 
Change  of  Vxnub— Ebbob. 

Where  two  persons  are  jointly  |ndicted,  and 
before  a  severance,  a  motion  for  a  change  of 
venue  by  one  of  them,  in  which  the  other  does 
not  join,  is  not  a  motion  on  the  part  of  the  oth- 
er defendant;  and,  where  such  change  of  venue 
is  denied,  a  severance  had,  and  the  defendant 
who  did  not  join  in  said  motion  is  separately 
tried,  convicted,  and  appeals  to  this  court,  the 
overruling  of  such  motion  cannot  be  auccess- 
fully  assigned  as  error. 

7.  Cbiminai  Law  ®=»302(4)— Dismissal  of 
Counts— Leave  of  Coubt. 

Where  an  information  or  an  indictment  con- 
tains more  than  one  count,  the  state  may,  before 
the  jury  is  sworn,  and  by  leave  of  the  court, 
properly  dismiss  one  or  more  of  said  counts,  and 
try  the  defendant  upon  the  remaining  count  or 
counts. 

8.  Cbiminai,  Law  «=5>1134(3)— Ruling  on  De- 
MmtBEB  TO  Count  —  Tbiai,  on  Anotheb 
Count— Review. 

Where  an  information  or  an  indictment 
containing  two  counts  is  demurred  to,  the  de- 
murrer overruled,  and  thereafter  the  state  dis- 
misses one  of  said  counts,  it  is  entirely  immate- 
rial whether  the  court  erred  in  overruling  the 
demurrer  to  the  count  dismissed,  and  such  ques- 
tion will  not  be  reviewed  by  this  court. 
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9.  Embezzlement  4=926  —  Indictment  and 
Infobmation  «=>126(40)— Single  Offense 
—Sufficiency. 

The  count  of  the  lnd!ctmei;it  upon  which  tlie 
defendant  was  tried  held  to  charge  but  qpe  of- 
fense, and  to  sufficiently  inform  the  defend- 
ant, of  the  particular  offense  he  was  called  upon 
to  answer. 

10.  Jubt  «=»138— Challenge  fob  Cause- 
Doubt— Ruling. 

Upon  the  examination  of  a  juror  as  to  his 
qoalificationa  when  challenged  for  cause  by  the 
defendMit,  the  court  should  resolve  all  doubts 
arising  under  the  evidence  in  favor  of  the  de- 
fendant as  to  the  competency  of  the  juror;  and 
if,  upon  so  doing,  it  appears  that  the  juror  chal- 
lenged for  cause  would  not  be  an  impartial  ju- 
ror aa  required  by  the  Constitution  and  defin- 
ed by  the  decisions  of  this  court,  such  challenge 
should  b«  sustained. 

IL  Cbiminai.  Law  $:s>1166^(8)— Revebsiblb 
Ebbob— Challenge  fob  Cause — Ruling. 
Where  the  defendant  has  exhausted  his  per- 
emptory challenges,  it  is  reversible^ error  for  the 
court  to  overrule  a  challenge  for  cause,  when 
the  examination  of  such  juror,  resolving  all 
doubt  in  the  evidence  in  favor  of  the  defendant, 
shows  that  the  juror  is  not  impartial. 

12.  Cbiminal  Law  <&=>829(1)  —  RECiUESTED 
Chabgx— Given  Chaboe. 

Several  requested  instructions,  which  cov- 
er but  one  legal  proposition,  which  is  in  effect 
given  in  the  general  charge,  are  properly  re- 
fused. 

13.  Embezzlement  $»24r-PBESENCE  of  De- 
fendant^-Chabge. 

A  requested  instruction  which  requires,  as 
essential  to  conviction,  the  presence  of  the  de- 
fendant when  aiding,  abetting,  or  advising  the 
embezzlement  charged,  is  properly  refused. 

14.  Cbiminal  Law  4=>823(16)— Chabgb— Re- 
vebsible  Ebbob — Oteeb  Chaboes. 

A  paragraph  in  the  general  instructions 
which  does  not  technically  state  the  law  cor- 
rectly, authorizing  conviction  if  D.  H.  Mid- 
dleton  was  directly  or  indirectly  concerned  in 
the  commission  of  the  acts  constituting  the  of- 
fense as  alleged  in  the  indictment,  does  not  nec- 
essarily constitute  reversible  error,  if  other  in- 
structions given  clearly  overcome  the  objec- 
tion complained  of. 

Appeal  from  Superior  Court,  Muskogee 
Couuty;  Farrar  L.  McCain,  Judge. 

D.  H.  Middleton  was  convicted  of  embez- 
zlement and  he  ajqpeala.  Reversed  and  re- 
manded. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  and  S.  M.  Rutherford  and  W. 
W.  Noff singer,  both  of  Muskogee,  for  plain- 
tiff in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMU- 
lan,  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  Plaintiff  in  error,  D. 
H.  Middleton,  hereinafter  designated  defend- 
ant, was  Jointly  indicted  with  W.  H.  Waln- 
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Wright,  a  severance  demanded  and  granted, 
and  defendant  separately  tried,  convicted, 
and  sentenced  to  Imprisonment  in  the  peni- 
tentiary at  hard  labor  for  a  term  of  three 
years,  and  to  pay  a  fine  of  $8,000  and  costs 
of  thl^  prosecution.  To  reverse  the  judgment 
rendered  he  prosecutes  this  appeal. 

On  the  2d  day  of  January,  1014,  the  de- 
fendant filed  a  motion  to  set  aside  the  in- 
dictment in  the  case  upon  the  following 
grounds: 

"First  Q^e  grand  jury  which  returned  the 
indictment  herein  against  this  defendant  was 
not  drawn  and  impaneled  as  provided  by  law. 

"Second.  Misconduct  of  the  grand  jury  which 
returned  the  indictment. 

"Third.  Misconduct  on  the  part  of  the  coun- 
ty attorney  and  grand  jury  to  the  prejudice  and 
injury  of  this  defendant  in  preferring  charges 
herein  and  in  returning  the  indictment  in  this 
case." 

In  support  of  the  first  ground  of  said  mo- 
tion, the  defendant  introduced  evidence  that 
on  the  10th  day  of  November,  1913,  the  court 
certified  that  a  grand  Jury  was  required  for 
the  November  term  of  the  court,  and,  it  be- 
ing made  to  appear  that  an  insufficient  num- 
ber of  names  Were  in  the  jury  box  from 
which  to  draw  a  grand  Jury,  the  court  or- 
dered "that  the  Jury  commissioners  be  sum- 
moned to  meet  for  the  purpose  of  selecting 
30  names  to  be  placed  in  the  Jury  box  ac- 
cording to  law" ;  that  on  November  13th  the 
court  convened  in  due  form  of  law,  and  the 
Jury  commissioners  of  Muskogee  county  hav- 
ing returned  to  the  clerk  of  this  court  the 
names  of  30  persons  diglble  for  Jury  serv- 
ice, properly  certified,  it  was  ordered  by  th« 
court  that  the  clerk  of  this  court  remove  from 
the  Jury  box  of  this  court  all  the  names  in 
said  box,  and  record  the  names  of  the  said 
30  persons,  certified  by  said  Jury  commis- 
sioners, on  slips  of  paper  of  uniform  size 
and  color,  in  the  presence  of  the  sheriff  of 
Muskogee  county,  and  to  deposit  the  names 
as  returned  by  said  Jury  commissioners  in 
said  Jury  box,  and  that  the  clerk  of  this 
court  issue  a  summons  to  the  sheriff  of  Mus- 
kogee county  to  forthwith  assist  him  in  draw- 
ing the  names  of  24  persons  from  the  jury 
box  of  this  court  for  service  as  grand  Jurors 
on  the  24th  of  November,  1913,  and  to  issue 
a  summons  to  each  of  said  persons  and  a 
venire  as  required  by  law,  and  place  the  same 
in  the  hands  of  the  sheriff  of  this  county  for 
service ;  that  on  the  24th  day  of  NovMnber, 
1913,  the  court  having  again  convened  in  due 
form  of  law,  the  clerk  presented  to  the  court 
the  names  of  24  persons  drawn  and  sum- 
moned to  serve  as  grand  jurors  on  the  24th 
day  of  November,  1913,  and  that  12  of  the  per- 
sons so  drawn  and  summoned  wore  selected 
to  compose,  and  were  sworn  and  impaneled 
as  a  grand  Jury,  J.  L.  Harvlce  being  appoint- 
ed and  sworn  as  foreman,  and,  after  being 
instructed  by  the  court,  retire.  In  charge  of 
a  bailiff,  to  consider  of  their  presentments, 


and  thereafter  returned  Into  court  the  indict- 
ment sought  to  be  set  aside. 

In  support  of  the  second  ground  of  said 
motion  defendant  introduced  eyldence  tend- 
ing to  show  that  the  grand  Jury,  for  the  pur- 
pose of  securing  the  advice  of  one  Wyand,  who 
was  an  attorney  practicing  in  the  city  of 
Muskogee,  had  him  summoned  before  them 
as  a  witness,  and  advised  with  bim  as  to  a 
legal  way  of  securing  legal  advice  other  than 
by  the  coimty  attorney  and  his  assistant, 
and  caused  him  to  draw  up  a  purported  pro- 
ceeding against  the  county  attorney  for  bis 
refusal  to  comply  with  the  repeated  requests 
of  the  grand  Jury  for  other  legal  assistance 
in  their  investigations;  but  which  said  pro- 
ceeding was  never  filed  in  court,  but  was 
known  to  the  county  attorney,  and  intro- 
duced a  special  report  of  the  grand  Jury 
made  to  the  court  setting  up — 

"that  in  order  that  the  best  interest  of  all 
the  people  may  be  served,  and  no  injustice  done 
any  one,  we  are  firmly  convinced  that  it  would 
be  to  the  best  interest  of  our  citizens  and  coun- 
ty that  our  honorable  county  commissioners  do 
employ  additional  legal  service  to  assist  us 
and  our  most  worthy  county  attorney,  W.  E. 
Disney,  in  a  thorough  investigation  of  all  mat- 
ters that  may  come  before  us;  and  whereas,  the 
county  commissioners  did  pass  a  resolution  ap- 
propriating $500  to  pay  for  such  additional  le- 
gal service,  and  did  employ  Bailey  &  Wyand, 
to  be  most  ettective,  it  would  be  legally  neces- 
sary for  the  said  county  attorney  to  discharge 
one  of  his  present  assistants,  and  in  his  stead 
appoint  Mr.  Wyand  as  assistant  county  attoi^ 
ney,  which  the  said  county  attorney  refused 
to  do;  and  whereas,  the  said  grand  jury  now 
in  session  have  repeatedly  and  do  demand  of  the 
said  county  attorney  to  recognize  the  said  res- 
olution of  our  said  county  commissioners  as 
passed,  appropriating  the  said  sum  necessary 
to  employ  said  Bailey  &  Wyand  to  assist  in  said 
legal  services,  and  to  discharge  one  of  his  as- 
sistants, and  appoint  J.  E.  Wyand  in  his  stead 
during  the  term  of  our  session,  which  the  said 
county  attorney  has  and  docs  refuse  to  do,  and 
prayed  tlie  court  to  give  us  the  relief  sought." 

Upon  the  appearance  of  the  grand  Jury 
in  open  court  in  connection  with  said  report 
the  court  stated  that  he  bad  exercised 
all  the  influence  and  power  he  had  as  an 
individual  in  endeavoring  to  prevail  uttou 
the  county  attorney  to  accede  to  their  re- 
quest, tbat  be  had  made  every  argument  he 
.could  make,  and  listened  to  every  argument 
that  the  county  attorney  could  advance  on 
his  side,  and  was  still  of  the  opinion  that 
the  request  Is  not  unreasonable;  but  it  is 
a  matter  that  the  county  attorney,  under  the 
laws  of  the  state,  alone  can  determine,  and 
there  is  no  power  that  he  knows  of  that  can 
take  the  power  from  him,  and,  if  be  con- 
tinues of  the  opinion  he  now  adheres  to,  be 
did  "not  see  that  you  have  any  remedy," 
and  regretted  that  he  (the  court)  had  not 
been  able  to  render  theui  any  further  as- 
sistance. 
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In  support  jof  the  third  ground  of  said  mo- 
tion the  defendant  introduced  evidence  tend- 
ing to  show  that  by  reason  of  the  pressure 
brought  upon  the  county  attorney,  including 
threats  of  the  grand  Jury  to  proceed  against 
him,  the  county  attorney  notified  the  grand 
Jury  that  he  would  appoint  another  assist- 
ant county  attorney  to  attend  the  grand 
Jury,  and,  In  order  to  do  so,  he  caused  one 
of  his  assistants,  with  the  understanding 
that  when  the  grand  Jury  had  completed  its 
labors  that  he  would  be  reappointed,  and  in 
the  interval  would  be  paid  as  a  clerk  in  the 
county  attorney's  office,  to  resign,  and  B. 
B.  Blakeney  to  be  appointed  as  one  of  his 
assistants;  that  the  resignation  of  the  said 
assistant,  and  the  nomination  of  said  Btake- 
ney  as  an  assistant,  was  duly  filed  with  the 
county  commissioners,  and  B.  B.  Blakeney, 
duly  appointed  as  such  assistant,  took  the 
oath  of  office  as  such,  appeared  before  the 
grand  Jury,  and  advised  .them  In  regard  to 
Adding  the  indictment  filed  in  this  case; 
that  said  Blakney  filed  with  the  county  com- 
missioners a  claim  for  ?500  for  his  services 
In  connection  with  said  grand  Jury,  and, 
fearing  that  he  would  thus  violate  the  crim- 
inal law,  withdrew  said  claim. 

The  defendant  also  Introduced  evidence 
that  the  county  attorney  and  bis  assistants 
were  not  physically,  mentally,  or  morally  in- 
capacitated from  performing  the  duties  de- 
volving upon  them,  and  were  capable,  will- 
ing, and  ready  to  serve  the  grand  Jury, 

The  defendant  also  Introduced  in  evidence 
the  instructions  given  said  grand  Jury  by  the 
court,  which  we  deem  unnecessary  to  recite. 
Attorneys  for  W.  H.  Walnwright  appeared 
and  excepted  to  the  charge  of  the  court  to 
the  grand  Jury. 

The  court  overruled  the  motion  to  set  aside 
the  indictment,  and  to  said  action  of  the 
court  the  defendant  excepted.  • 

The  Indictment  in  this  case  originally  con- 
tained two  counts;  but  prior  to  the  swear- 
ing of  the  Jury  the  state  dismissed  the  sec- 
ond count,  and  stood  upon  the  first  count, 
which,  omitting  caption  and  signature,  is  as 
follows: 

"The  grand  jnrors,  duly  selected,  summoned, 
chosen,  impaneled,  sworn,  and  charged  at  the 
Kovomber  term  aforesaid  of  said  superior  court 
within  and  for  the  body  of  Muskogee  county, 
state  of  Oklahoma,  to  inquire  into  and  true 
presentment  make  of  all  public  offenses  against 
the  state  of  Oklahoma  committed  and  triable 
within  the  county  of  Mnskoiree,  in  said  state, 
in  the  name  and  by  the  authority  of  the  state 
of  Oklahoma,  upon  their  oaths  present,  find, 
and  charge: 

"That  one  W.  H.  Wainwripht  and  D.  H. 
Middleton,  in  the  county  of  Muskugee,  !>tate 
of  Oklahoma,  on  or  about  the  Oth  day  of  Oc- 
tober, in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  thirteen,  and  anterior  to  the 
presentment  hereof,  did  commit  the  crime  of  em- 
bezzlement of  public  money  in  the  manner  and 
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form  as  follows,  to  wit:  That  the  said  W.  H. 
Walnwright,  in  the  county  and  state  aforesaid, 
on  or  about  the  said  9th  day  of  October,  A.  D. 
1913,  was  duly  elected,  qualified,  and  acting 
county  treasurer  of  Muskogee  county,  Oklaho- 
ma, and  as  such  county  treasurer  of  Musko- 
gee county,  Oklahoma,  was  charged  and  intrust- 
ed with  the  collection,  receipt,  safekeeping, 
transfer,  and  disbursement  of  public  money, 
and  other  funds,  property,  bonds,  securities, 
assets,  and  effects,  all  belonging  to  and  being 
the  property  of  the  state  of  Oklahoma,  and 
the  county  of  Muskogee  in  said  'state,  and  to 
various  precincts,  cities,  towns,  and  school  dis- 
tricts of  said  county  and  state,  and  to  the  peo- 
ple thereof,  and  to  divers  other  persons,  firms, 
and  corporations  to  the  grand  jurors  unknown; 
that  the  said  W.  H.  Walnwright,  as  such  coun- 
ty treasurer,  so  acting,  charged,  and  intrusted 
as  aforesaid,  was  intrusted  and  charged  with, 
and  did,  in  the  county  of  Muskogee  and  state  of 
Oklahoma,  on  or  about  the  9tb  day  of  October, 
1913,  receive,  have,  and  hold  in  his  possession 
and  under  his  contt-ol  by  virtue  of  his  said  of- 
fice and  public  trust  as  such  county  treasurer 
of  Muskogee  county,  Oklahoma,  and  for  the 
purposes  aforesaid,  certain  public  money,  and 
other  funds,  property,  bonds,  securities,  assets, 
and  effects  by  him  received  and  collected  as 
county  treasurer  from  the  various  sources  of 
revenue  and  taxation  provided  by  law,  and  by 
him  as  county  treasurer  controlled  and  held  for 
and  received  for  the  state  of  Oklahoma  and  the 
county  of  Muskogee,  and  the  various  precincts, 
cities,  towns,  and  school  districts  thereof,  and 
the  people  thereof,  and  divers  other  persons, 
firms,  and  corporations  to  the  grand  jurors  un- 
known, in  large  sums,  but  the  exact  amount  of 
said  public  money,  funds,  property,  bonds,  se- 
curities, assets,  and  effects,  so  received,  had, 
and  held  and  controlled  by  W.  H.  Walnwright 
as  county  treasurer  being  to  the  grand  jurors 
unknown;  that  the  said  W.  H.  Wainwrigbt, 
while  then  and  there  in  Muskogee  county,  Ok- 
lahoma, on  the  9th  day  of  October,  1913,  so 
acting  in  said  office  as  such  county  treasurer, 
and  so  charged  and  intrusted  with  the  control, 
disbursement,  receipt,  safekeeping,  and  trans- 
fer of  said  public'  money,  funds,  property,  se- 
curities, assets,  bonds,  and  effects  aforesaid, 
and  being  in  possession  of  the  same  by  virtue  of 
his  office  and  public  trust  as  county  treasurer 
of  Muskogee  county,  state  of  Oklahoma,  did 
then  and  there  unlawfully,  willfully,  wrongful- 
ly, resignedly,  fraudulently,  stealthily,  cor- 
ruptly, and  feloniously,  and  without  authority 
of  law,  and  not  in  the  due  and  lawful  execution 
of  bis  trust  as  county  treasurer  of  Muskogee 
county,  Oklahoma,  take,  steal,  carry  away,  and 
embezzle,  convert,  and  appropriate  to  his  own 
use  and  benefit,  and  to  a  use  and  purpose  not  in 
the  due  and  lawful  execution  of  his  said  trust 
as  county  treasurer  of  Muskogee  county,  Okla- 
homa, and  to  the  use  of  other  persons,  bodies 
corporate,  and  associates  to  the  grand  jurors 
unknown,  a  part  of  said  public  money,  and  oth- 
er funds,  property,  bonds,  securities,  assets,  and 
effects  received,  controlled,  and  held  by  and  in- 
trusted and  charged  to  him,  W.  H.  Wainwiight, 
as  county  treasurer,  and  by  virtue  of  his  \>ub- 
lic  office  and  trust  as  aforesaid,  to  wit,  the 
sum  of  and  to  the  amount  of  and  of  the  value 
of  four  thousand  dollars  ($4,000.00)  of  the  pub- 
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lie  money  and  otber  funds,  property,  bonda, 
securities,  assets,  and  effects,  collected,  receiv- 
ed, bad,  held,  and  controlled  by  bim,  the  said 
W.  H.  Wainwrigbt,  by  virtue  of  bis  office  and 
public  trust  as  county  treasurer  of  Muskogee 
county,  Oklaboma,  a  more  particular  descrip- 
tion of  wbicb  is  to  tbe  grand  Jurors  unknown; 
tbat  tbe  aaid  D.  H.  Middleton,  in  Muskogee 
county,  state  of  Oklahoma,  on  tbe  9tb  day  of 
October,  1913,  then  and  there  before  and  during 
the  commission  of  said  fraudulent  acta  and  em- 
bezzlement as  aforesaid,  did  knowingly,  willful- 
ly, unlawfully,  wrongfully,  designedly,  corrupt- 
ly, fraudulently,  stealthily,  and  feloniously,  and 
without  authority  of  law,  move,  procure,  aid, 
conceal,  advise,  abet,  assist,  and  command  and 
counsel  said  W.  H.  Wainwrigbt  to  do  and  com- 
mit tbe  said  felony  and  embezzlement  in  the 
manner  and  form  as  aforesaid,  and  did  other- 
wise, and  in  other  manners  to  the  grand  jnrors 
unknown,  knowingly,  willfully,  unlawfully, 
fraudulently,  and  feloniously  pjirticipate  with 
the  said  W.  H.  Wainwrigbt  in  said  acta  of 
embezzlement  aforesaid,  with  the  unlawful, 
fraudulent,  and  felonious  Intent  and  design 
then  and  there  on  the  part  of  them,  the  said 
W.  H.  Wainwrigbt  and  D.  H.  Middleton,  to 
deprive  tbe  said  state,  county,  and  citizois  afore- 
said of  said  public  money  and  other  funds,  prop- 
erty, bonds,  securities,  assets,  and  effecbs,  and 
to  convert  tbe  same  to  their  own  use  and  benefit, 
and  to  a  use  and  purpose  not  in  tbe  due  and 
lawful  execution  of  tbe  said  trust  as  aforesaid. 
"And  so  tbe  grand  jurors  aforesaid,  upon  their 
oatba  aforesaid,  do  present,  find,  and  charge 
that  W.  H.  Wainwrigbt  and  D.  H.  Middleton, 
in  Muskogee  county  and  state  of  Oklahoma, 
did  commit  the  crime  of  embezzlement  of  public 
money,  contrary  to  the  form  of  tbe  statutes  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

Tbe  defendant  demurred  to  the  indictment, 
and  each  count  tbereof,  upon  substantially 
tbe  following  grounds: 

(1)  Tbat  tbe  indictment  and  each  count 
tbereof  charges  more  than  one  offense. 

(2)  That  the  facts  set  forth  in  said  indiqtment 
and  in  each  count  tbereof  do  not  constitute  a 
public  offense. 

(3)  Tbat  tbe  indictment  and  each  count  there- 
of is  so  uncertain  and  indefinite  tbat  the  de- 
fendants cannot  tell  with  what  offense  they  are 
attempted  to  be  charged. 

(4)  Tbat  said  indictment  and  each  count 
tbereof  fails  to  state  facts  to  charge  the  offense 
of  embezzlement. 

The  court  overruled  the  demurrer,  and 
tbe  defendant  excepted. 

Thereupon  tbe  defendant  filed  a  motion  for 
a  change  of  Judge,  and  a  motion  for  a  trans- 
fer of  the  case  to  the  district  court  of  Mus- 
kogee county,  which  said  motions  it  Is  deem- 
ed unnecessary  to  set  out.  The  court  over- 
ruled eacli  of  said  motions,  and  the  defend- 
ant duly  excepted.  The  defendant  then  de- 
manded a  severance,  which  was  granted,  and 
the  state  elected  to  try  the  defendant  W. 
II.  Wainwrigbt  first 

The  trial  of  the  defendant  Middleton  taav- 


ing  been  entered  upon,  the  following  pro- 
ceedings, so  far  as  necessary  to  be  stated 
In  reviewing  this  case.  In  the  selection  of  the 
Jury,  were  had.  W.  H.  Keaton  on  his  voir 
dire  testified  that  he  did  not  know  Middle- 
ton  ;  that  he  knew  Wainwrigbt  when  he  saw 
bim;  that  he  had  read  some  in  the  papers 
in  reference  to  D.  H.  Mlddleton's  connection 
with  the  charge  which  caused  him  to  form 
an  opinion  to  some  extent  as  to  bis  guilt 
or  Innocence;  that  be  thought  it  would  take 
evidence  to  remove  this  Impression ;  that  be 
Iiad  heard  the  result  of  Wainwrlght's  trial 
last  week ;  titat  he  could  not  say  tbat  he  bad 
an  opinion  or  impression  as  to  the  guilt  or 
innocence  of  Wainwrigbt  as  to  this  charge 
of  embezzling  $4,000;  that  he  bad  no  general 
opinion  affecting  any  charge  other  than  that 
he  was  tried  for  lost  week,  and  ttiat  he  had 
an  opinion  as  to  tbat  one;  he  thought  he 
could  go  into  the  Jury  box  and  give  both  sides 
a  fair  and  impartial  trial  as  if  be  bad  not 
heard  of  that  result;  tbat  be  knew  of  no 
good  reason  why  be  could  not  go  into  the 
Jury  box  and  be  a  fair  and  Impartial  Juror. 

On  cross-examination  he  testified  tbat  he 
had  heard  discussed  and  bad  seen  notices 
in  the  newspapers  concerning  Wainwrlght's 
shortage  in  the  treasurer's  office,  and  that 
from  what  be  bad  heard  discussed  he  had 
formed  an  opinion  in  regard  to  his  guilt  or 
Innocence,  and  had  that  opinion  yet;  that 
if  it  would  require  the  same  evidence  In 
this  case  which  it  would  in  the  other  be  bad 
an  opinion  as  to  tbe  guilt  or  innocence  of 
Wainwrigbt  wbicb  would  require  evidence 
to  remove,  and  that  he  would  go  into  the 
Jury  box  with  that  Impression ;  that  it  would 
require  evidence  to  clear  up  his  mind  so  he 
could  take  bold  of  any  new  evidence  in  re- 
gard to  Wainwrigbt;  tbat  he  bad  a  general 
opinion  In  regard  to  tbe  defalcation  in  tbe 
treasurer's  ofiice;  that  there  is  a  shortage; 
that  be  did  not  hear  the  evidence  in  the 
other  case,  and  did  not  know  tbe  specific 
item  in  tbe  other  case ;  that  his  opinion  was 
that  Wainwrigbt  was  a  defaulter  in  tbe 
treasurer's  office,  and  if  the  evidence  in  this 
case  would  sustain  that  general  opinion  be 
would  have  a  fixed  opinion,  and  he  would 
not  go  into  tbe  Jury  box  free  and  untram- 
meled ;  tbat  he  could  not  remove  that  unless 
the  evidence  was  strong  enough  to  eradi- 
cate it. 

In  response  to  a  question  by  the  court 
the  Juror  answered  that  be  could  not  say  he 
had  any  opinion  as  to  the  guilt  or  innocence 
of  W.  H.  Wainwrigbt  as  to  any  shortage  In 
tbe  treasurer's  office  otber  than  the  short- 
age for  which  be  was  tried. 

The  defendant  challenged  the  Juror  for 
cause,  tbe  court  overruled  the  challenge,  and 
the  defendant  excepted. 

W.  H.  Westlake  on  bis  voir  dire  testified 
tbat  be  did  not  know  Wainwrigbt  personally ; 
tbat  he  had  known  him  about  five  years  when 
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be  saw  talm;  that  he  had  not  trom  any  source 
formed  or  expressed  an  opinion  as  to  the  guilt 
or  Innocence  in  this  particular  instance  of 
the  alleged  embezzlement  of  $4,000  on  Octo- 
ber 9th;  that  naturally  he  would  have  an 
opinion  of  W.  H.  Walnwrlght's  #allt  or  in- 
nocence In  the  case  that  had  already  been 
tried;  that  he  had  heard  about  It  sdnce  it 
has  been  tried;  that  it  has  not  produced  In 
bis  mind  any  impression  as  to  his  guilt  or 
innocence  in  this  case. 

On  cross-examination  this  juror  testified 
that  he  was  examined  as  a  Juror  in  the  Waln- 
wright  case,  and  challenged  by  the  defendant; 
that  he  naturally  had  an  opinion  of  the  guilt 
or  innocence  of  Walnwrlght  of  embezzlement 
as  to  the  case  Just  tried ;  that  be  had  heard 
about  the  case  since  It  was  tried;  -that  It  had 
not  produced  in  his  mind  an  Impression  as  to 
the  guilt  or  innocence  of  the  particular  charge 
in  the  indictment  on  trial;  that  he  be- 
lieved he  could  go  into  the  jury  box  and 
give  both  sides  a  fair  and,  impartial  trial  as 
if  he  had  not  heard  of  the  outcome  of  the 
trial  of  Walnwrlght  last  week,  and.  if  select- 
ed as  a  juror,  would  do  so,  and  that  he  knew 
of  no  reason  why  he  could  not  do  so. 

On  crosa-examination  this  juror  testified 
that  if  the  transaction  in  this  and  in  the 
Walnwrlght  case  are  one  and  the  same  that 
he  would  have  an  opinion  as  to  the  guilt  or 
Innocence  of  Walnwrlght;  that  he  would 
naturally  go  Into  the  jury  box  believing  he 
was  guilty,  or  they  would  not  have  found  him 
guilty,  and  he  supposed  it  would  to  some  ex- 
tent require  evidence  to  remove  that  Impres- 
sion; that  he  could  not  say  that  be  had  an 
impression  on  his  mind  now  as  to  the  guilt  or 
innocence  of  Walnwrlght ;  that  emphatically 
be  had  an  opinion  as  to  bis  guilt  or  Innocence 
in  that  one  case;  that  It  Is  a  fixed  opinion, 
and  would  require  evidence  to  remove  it. 

The  defendant  challenged  the  juror  for 
cause,  the  court  overruled  the  challenge,  and 
the  defendant  excepted. 

Fritz  Haand  on  his  voir  dire  testified  that 
he  did  not  know  D.  H.  Middleton;  had  not 
heard  of  this  case  before ;  bad  not  formed  or 
expressed  an  opinion  as  to  his  guilt  or  inno- 
cence of  this  charge;  that  he  learned  of  the 
result  of  the  trial  of  W.  H.  Walnwrlght  last 
week;  had  not  heard  this  case  dlscuijsed; 
that  he  had  no  opinion  of  Walnwrlght's  guilt 
before  the  verdict ;  knew  nothing  about  what 
the  facts  were,  or  purported  to  be,  about  the 
case  on  call,  alleging  the  embezzlement  of 
$4,000  on  the  9th  of  October  last;  never 
heard  it  talked  about  nor  saw  any  special 
reference  to  it  in  the  newspapers;  that  be 
based  what  opinion  he  had  on  the  verdict. 

This  juror  testified  that  he  thought  he 
could  go  into  the  jury  box  and  try  this  case 
free  from  any  opinion  as  to  whether  or  not 
Walnwrlght  was  generally  guilty  of  the  short- 
age that  Is  charged  against  him  in  the  treas- 
urer's ofllce. 

On  cross-examination  this  juror  testified 


that  he  did  not  read  the  Muskogee  or  his 
town  papers;  that  he  had  heard  the  shortage 
discussed;  that  If  Walnwrlght  was  tried  for 
the  alleged  shortage  that  was  reported,  he 
had  an  opinion  as  to  his  general  guilt,  and 
that  he  is  responsible  for  the  shortage,  that 
it  would  take  evidence  to  remove,  and  that, 
regardless  of  this  case  or  any  other,  he  cer- 
tainly had  that  opinion;  that  It  is  a  fixed 
and  abiding  opinion  that  would  take  evidence 
to  remove. 

On  redirect  examlnaticm  this  juror  testi- 
fied that  be  did.  nbt  know  what  case  Waln- 
wrlght was  tried  on,  but  Icnew  be  was  tried 
for  embezzlement  of  county  funds ;  that  If  he 
was  charged  with  embezzling  the  funds  re- 
ported to  be  short  and  discussed  by  the  peo* 
pie,  that  he  bad  an  opinion  as  to  his  guilt  or 
Innocence  of  the  general  shortage  that  was  re- 
ported in  the  treasury  o£Sce. 

In  response  to  a  question  by  the  court,  Om 
juror  testified  that  he  had  no  opinion  as  to 
whether  or  not  there  was  any  other  shortage 
in  the  treasurer's  office,  other  than  the  one 
Walnwrlght  was  tried  upon. 

The  defendant  having,  exhausted  his  pet> 
emptory  challenges,  W.  H.  Westlake,  W.  H. 
Keaton,  and  Fritz  Haand,  each  of  whom  were 
challenged  by  the  defendant  for  cause,  and 
each  of  whldb  challenges  were  overruled  by 
the  court,  served  upon  the  jury  which  re- 
turned the  verdict  of  guilty  In  this  case. 

In  view  -of  the  fact  that  the  evidence  In 
this  case  covers  over  1,000  pages  of  type- 
written matter,  and  would,  without  accom- 
plishing any  good  purpose,  unnecessarily  ex- 
tend this  opinion,  we  think  it  unnecessary  to 
set  out  an  abridgment  of  the  same,  and 
especially  so  since  counsel  have  failed  to 
ccHspIy  with  the  rules  of  the  court  In  this  re- 
spect 

The  defendant  requested  the  court  to  give 
the  jury  the  following  Instructions,  viz.: 

"(1)  The  court  inatrncts  the  jury  that,  in 
order  to  constitute  the  defendant  a  party  to 
the  crime  charged  in  the  indictment,  it  is  nec- 
essary that  the  defendant  be  concerned  in  the 
commisaiou  of  the  oScnse — that  is,  that  he  either 
commits  it  or  aids  in  the  commission— and  it  is 
not  sufficient  that  he  merely  acquiesced  therein." 

"(3)  Gentlemen  of  the  jury,  you  are  instructed 
that  if  you  should  believe  from  the  evidence  that 
the  public  moneys  of  Muskogee  county  and  the 
several  municipal  townships  were  embezzled  at 
the  time  and  place  and  in  the  'manner  alleged 
in  the  indictment,  and  if  you  farther  believe 
that  W.  H.  Wainwrlght  acted  as  principal  in 
committing  eaj^  embezzlement,  'if  any  was  com- 
mitted, then  I  instruct  you  that  you  cannot 
convict  the  defendant  D.  H.  Middleton  unless 
yon  further  believe  beyond  a  reasonable  doubt 
that  the  defendant  D.  H.  Middleton  was  pres- 
ent and  knew  the  unlawful  intent  of  Wain- 
Wright,  and  aided  and  encouraged  and  advised 
him  by  some  word  or  act  or  agreed  with  him 
to  commit  such  embezzlement." 

"(7)  The  court  instructs  the  jury  that  a  mere 
mental  assent  or  acquiescence  in  the  commis- 
sion of  a  crime  by  one  who  did  not  procure  or 
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advise  its  perpetration,  or  took  no  part  therein, 
gave  no  counsel,  or  uttered  no  word  of  oneour- 
agcment  to  the  perpetrator,  however  wrong  mor- 
ally, does  not  iq  law  constitute  such  person  a 
party  to  the  crime. 

"(8)  Tlie  court  instructs  the  jury  that  a  mere 
mental  assent  or  acquiescence  in  the  commis- 
sion, of  a  crime  by  one  who  did  not  procure  or 
advise  its  perpetration,  or  took  no  part  therein, 
gave  no  counsel,  or  uttered  no  word  of  encour- 
agement to  the  perpetrator,  however  wrong  mor- 
ally, does  not  in  law  constitute  such  a  person  a 
party  to  the  crime;  and  in  this  case  the  court 
instructs  you  that  even  though  you  should  find 
that  the  defendant  had  knowledge  of,  and  ac- 
quiesced in,  the  acts  of  his  codcfendant,  W. 
H.  Wainwright,  which  are  charged  to  consti- 
tute embezzlement,  that  of  itself  would  not  be 
sufficient  to  find  the  defendant  guilty." 

The  court  refused  to  give  each  of  said  re- 
quested Instructions,  and  the  defendant  sepa- 
rately excepted  to  the  said  action  of  the 
court. 

The  court  among  other  instructions  gave 
the  Jury  the  following  Instructions,  to  which 
the  defendant  sepa^tely  excepted,  viz.: 

"You  are  further  instructed  that  under  the 
laws  of  the  state  of  Oklahoma,  that  all  per- 
sons concerned  in  the  commission  of  any  fel- 
ony, whether  they  directly  commit  the  act  con- 
stituting the  offense,  or  aid  and  abet  in  its  com- 
mission, though  not  present,  are  principals ;  and 
in  this  connection  you  are  instructed  that  if 
you  should  find  beyond  a  reasonable  doubt  that 
D.  H.  Middleton  did  unlawfully,  feloniously, 
fraudulently,  and  knowingly  aid  and  abet,  or  did 
unlawfully,  feloniously,  fraudulently,  and  know- 
ingly participate  with  the  said  W.  H.  Wain- 
wright, in  the  commission  of  embezzlement  as 
aUeged  in  the  indictment,  then  and  in  that  event 
you  should  find  the  defendant  guilty.  Otherwise, 
if  you  entertain  a  reasonable  doubt  as  to  wheth- 
er the  said  D.  H.  Middleton  did  knowingly,  un- 
lawfully, fraudulently,  and  feloniously  aid  <fr 
abet  or  participate  with  the  said  W.  H.  Wain- 
wright in  the  commission  of  the  embezzlements 
alleged  in  the  indictment,  then  and  in  that 
event  you  should  acquit  him. 

"G.  You  arc  instructed  that  if  yon  should  find 
from  the  evidence  beyond  a  reasonable  doubt 
tliat  D.  H.  Middleton  directly  or  indirectly  was 
concerned  in  the  commission  of  the  acts  con- 
stituting the  offense  as  alleged  in  the  indict- 
ment, he  would  be  under  the  law  charged  as  a 
principal  as  to  the  offense,  whether  he,  or  Wain- 
wright, or  others,  as  alleged  in  the  indictment, 
enjoyed  the  benefits  of  the  moneys  alleged  to 
have   been  embezzled  or  not." 

Timely  motions  were  mad?  In  arrest  of 
Judgment,  and  for  a  new  trial  each  of  which 
said  motions  were  overruled  by  the  court,  and 
separate  exceptions  saved. 

[1]  The  defendant  most  earnestly  insists 
that  the  court  committed  reversible  error  lu 
overruling  the  motion  to  set  aside  the  iudict- 
meut  In  this  case  upon  the  grounds: 

■•(1)  That  the  court  was  without  authority  to 
make  tlie  order  made  convening  the  Jury  com- 
missioners to  select  thirty  names  to  be  placed 


in  the  Jury  box  from  which  to  draw  twenty-four 
names  from  which  to  select  a  grand  Jury. 

"(2)  On  account  of  the  misconduct  of  th« 
grand  Jury  and  the  county  selector." 

Section  i802,  Revised  Laws,  provides: 

That  "the  procedure  in  [superior  courts]  shall 
follow  the  procedure  provided  for  the  district 
court,  •  •  •  and  all  laws  relative  to  juries 
and  jurors  for  district  courts  shall  i>e  and  here- 
by are  made  applicable  to  the  said  superior 
courts." 

Section  1798,  Revised  Laws,  provides: 

That  superior  courts  "shall  have  and  exer- 
cise concurrent  jurisdiction  with  the  district 
court  in  all  proceedings,  causes  or  matters." 

Section  3690,  Revised  Lews,  provides  that 
the   Jury    commissioners    shall    convene   at 
stated  times,  "and  at  such  other  times  as  the  ^ 
district  Judge  may  order." 

Section  3692,  Revised  Laws,  provides: 

That  "additional'  and  other  drawing  of  as 
many  names  as  the  court  may  order  may  be  had 
at  such  time  as  the  court  may  order  •  •  • 
for  the  impaneling  of  a  new  grand  or  petit  Jury, 
*  •  •  if,  in  the  Judgment  of  the  court,  the 
same  shall  be  necessary,  or,  if,  for  any  cause, 
the  court  •  •  •  ghall  deem  other  Jurors  . 
necessary." 

Hence,  It  appearing  to  the  court  that  a 
grand  Jury  was  necessary,  and  it  further 
appearing  that  there  was  an  insufficient  num- 
ber of  names  in  the  Jury  box  from  which  to 
draw  a  grand  Jury,  the  court  had  authority  to 
make  the  order  directing  the  Jury  commis- 
sioners to  convene,  and  also  direct  them  to 
place  In  the  Jury  box  the  number  of  names 
directed  by  him,  and  the  law  requiring  the 
Jury  commissioners  to  place  In  the  Jury  box 
not  less  than  200  names  only  applied  to  the 
statutory  times  for  preparing  the  Jury  boxes, 
and  has  no  application  in  the  Instant  case; 
and  the  court,  in  ordering  the  Jury  commis- 
sioners to  convene  and  place  In  the  Jury  bo.\ 
30  names  of  qualified  Jurors  from  which  to 
draw  24  names  from  which  to  select  a  grand 
Jury,  did  not  violate  any  substantial  rights  of 
the  defendant. 

[2]  The  provisions  of  the  statute  In  regard 
to  the  mode  of  obtaining  Juries  are  directory, 
and  a  substantial  compliance  with  the  re- 
quirements of  the  law  is  sufficient.  This 
court  will  not  reverse  a  ruling  of  a  district 
court  overruling  a  challenge  to  the  array 
upon  objection  to  the  manner  In  which  the 
list  of  jurors  from  whom  the  panel  was  select- 
ed was  mode  up  when  such  objections  are 
purely  technical,  and  do  not  affect  the  sub- 
stantial rights  of  the  parties,  and  when  it 
is  not  made  to  appear  that  any  material 
rights  have  been  lost  thereby.  Mallgnon  v. 
Territory,  8  Okl.  4.'50,  58  Vac.  505. 

"The  provisions  of  the  statute  in  regard  to 
the  mode  of  obtaining  jurors  are  directory,  and 
a  substantial  compliance  with  the  rotjuiremonts 
of  the  law  is  sufficient    The  court  will  not  re- 
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Terse  the  rtdlni;  of  the  district  court  overruling 
a  motion  to  set  aside  an  indictment  on  the 
grounds  that  the  grand  jury  were  not  chosen, 
selected,  and  drawn  according  to  the  provisions 
of  the  statute,  and  overruling  an  objection  to 
the  manner  in  which  tlic  list  of  persons  from 
which  the  panel  was  selected  was  made  up, 
when  such  objections  are  purely  technical,  and 
do  not  affect  the  substantial  rights  of  the  par- 
ties, and  when  it  does  not  appear  that  any  ma- 
terial right  has  been  lost  thereby."  Sharp 
V.  United  States,  13  OH.  522,  76  Pac.  177. 

The  rule  announced  In  Malignon  v.  Terri- 
tory, supra,  and  Sharp  v.  United  States, 
supra,  has  been  approved  by  this  court  in 
Hopkins  V.  State,  4  Okl.  Cr.  194,  108  Pac. 
420,  111  Pac.  947;  Wells  v.  State,  6  Okl.  Cr. 
22,  113  Pac.  210;  State  v.  Pollock,  6  Okl. 
Cr.  26,  lis  Pac.  207;  Tegeler  v.  State,  9 
Okl.  Cr.  139,  130  Pac.  1166. 

The  reason  of  the  said  statutory  rule  es- 
tablislied  by  the  Supreme  Court  of  Oklahoma, 
and  by  this  court,  is  expressed  in  R.  C.  L. 
vol.  12,  pp.  1016, 1017,  as  follows: 

"The  reason  of  this  rule  is  .that  as  the  grand 
.  jurors  do  not  try  the  case,  but  merely  charge 
the  accused,  the  names  of  these  selectors  is 
of  no  consequence  to  him,  he  being  entitled  to 
claim  only  fair  and  impartial  grand  jurors  who 
possess  the  necessary  qualifications,  whereas  it 
is  of  great  consequence  that  the  administra- 
tion of  justice  shall  not  be  delayed  by  mere 
technical  objections." 

The  record  in  this  case  shows  tliat  not 
even  technical  errors  were  committed,  but 
that  the  statutes  of  this  state  governing  the 
selecting,  drawing,  and  impaneling  the  grand 
jury  finding  the  indictment  in  this  case  was 
strictly  complied  with. 

We  do  not  agree  with  the  suggestion  of  the 
defendant  that  to  uphold  the  procedure  fol- 
lowed for  obtaining  the  grand  Jury  present- 
ing the  indictment  in  this  case  offers  an 
opportunity  for  packing  the  grand  jury..  How- 
ever, we  are  not  empowered  to  change  the 
law,  and  if  a  change  of  the  law  be  desirable 
— which  we  do  not  even  intimate— 'this  rests 
with  the  Legislature.  We  can  only  apply  the 
law  as  we  find  it.  In  tlie  absence  of  any  evi- 
dence in  the  instant  case  of  any  Irregularity 
In  drawing,  summoning,  or  impaneling  the 
grand  Jury  that  results  "in  depriving  the  de- 
fendant -of  a  substantial  right,  or  was  rea- 
sonably calculated  so  to  do,  we  conclude  that 
the  court  did  not  err  in  overruling  the  motion 
to  set  aside  the  indictment  on  the  ground  of 
alleged  Irregularities  In  summoning  the  grand 
Jury.  Section  3701,  Revised  Laws;  Wads- 
worth  V.  State,  9  Okl.  Cr.  84, 130  Paa  808. 

In  Tegeler  v.  State,  supra,  it  is  held: 

"A  substantial  compliance  with  the  law  in 
the  matter  of  selecting,  summoning,  and  im- 
paneling grand  jurors  is  all  the  law  requires." 

[3]  The  defendant  also  Insists  that  the 
presence  of  Mr.  Wyand  in  the  jury  room,  os- 
tensibly as  a  witness,  but  in  fact  as  a  legal 


advi.ser  of  the  grand  Jury,  was  sufDclent 
ground  for  setting  aside  the  indictment  in 
this  case. 

In  Fooshee  v.  State,  3  Okl.  Cr.  666,  108 
Pac.  554,  Judge  Richardson,  now  counsel  for 
the  defendant,  speaking  for  this  court  says: 

"Furthermore  our  statute  makes  provision 
for  setting  aside  an  indictment  on  account  of 
the  presrnce  of  an  unauthorized  person  before 
the  grand  jury  only  when  such  person  was 
present  when  the  jnr^  were  voting  upon  the 
question  of  returning  an  indictment  Section 
6738,  Snyder's  Comp.  Laws.  And  while  we 
are  not  called  upon  to  decide  the  point,  and  do 
not  decide  it,  yet  there  are  numerous  respecta- 
ble authorities  holding  that  the  presence  of  a 
stranger  or  unauthorized  person  in  the  grand 
jury  room  only  while  testimony  is  being  taken, 
and  not  while  the  jury  are  voting  or  deliberat- 
ing, will  not  invalidate  the  indictment,  unless 
it  is  shown  that  the  accused  was  thereby  prej- 
udiced in  some  substantial  right.  Bennet  v. 
State,  62  Ark.  516,  36  8.  W.  947;  State  v. 
Bate,  148  Ind.  610,  48  N.  E.  2;  State  v.  Ba- 
con, 77  Miss.  366,  27  So.  563;  State  v.  Jus- 
tice, 11  Or.  178,  8  Pac.  837  [50  Am.  Rep.  470] ; 
Mason  v.  State  (Tex.)  81  S.  W.  718;  State  v. 
Brester,  70  Vt  341,  40  Atl.  1037,  42  L.  R.  A. 
444;  State  v.  Wood,  112  Iowa,  484,  84  N.  W. 
503 :  Wilson  v.  State,  41  Tex.  Cr.  R.  115,  51  S. 
W.  916." 

An  examination  of  the  several  authorities 
cited  by  Judge  Richardson  in  BV)oshee  t. 
State,  supra,  fully  sustains  the  views  which 
be  therein  expresses,  but  does  not  decide,  and 
we  adopt  said  dictum  as  the  law  on  the  ques- 
tion to  which  it  relates,  and  are  of  the  opin- 
ion that  the  presence  of  Mr.  Wyand  in  the 
grand  Jury  room,  as  shown  by  the  evidence 
in  this  case,  was  not  a  ground  for  setting 
aside  the  Indictment  in  this  case,  as  It  appears 
from  the  records  that  Mr.  Wyand  was  not 
In  the  grand  Jury  room  when  the  grand  jury 
was  deliberating  or  voting  upon  the  indict- 
ment In  this  case. 

Section  5780,  Revised  Laws,  provides: 

That  "the  indictment  or  information  must  be 
set  aside  •  •  •  in  any  of  the  following 
cases:  ♦  •  »  Third.  When  a  person  is  per- 
mitted to  be  present  during  the  session  of  the 
grand  jury  while  a  vote  on  the  finding  of  the 
indictment  is  being  taken." 

[♦,  6]  The  defendant  further  urges  that  be- 
cause the  grand  Jury  became  dissatisfied  with 
"their  worthy  county  attorney"  and  bis 
assistants  as  their  legal  advisers,  and  re- 
peatedly requested  the  county  attorney  to 
arrange  for  another  legal  adviser  of  the 
grand  Jury,  and  upon  the  county  attorney  re- 
fusing so  to  do  reported  his  refusal  to  the 
court,  with  the  request  that  the  court  aid 
them  in  causing  the  county  attorney  to  dis- 
charge one  of  his  assistants  and  appoint  an- 
other assistant  during  the  session  of  the 
grand  Jury  which  the  court  properly  informed 
them  it  had  no  authority  to  do,  that  the 
grand  jury  bad  prepared  a  written  complaint 
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against  the  cojonty  attorney,  which  was  not 
presented  to  the  court,  but  of  which  the 
county  attorney  had  knowledge,  that  there- 
after the  county  attorney  secured  the  resig- 
nation of  Stewart,  with  the  understanding 
that  he  was  to  be  reappointed  after  the  term 
of  the  grand  jury,  and  appointed  B.  B.  Blake- 
ney  to  fill  the  vacancy  caused  by  the  resig- 
nation of  Stewart,  and  that  the  term  of  the 
said  Blakeney  was  to  terminate  when  the 
embezzlement  cases  were  disposed  of,  and 
that  the  said  Blakeney  filed  with  the  county 
commissioners  a  claim  for  $500  for  his  serv- 
ices rendered  the  grand  Jury,  that  the  ap- 
pointment of  said  Blakeney  was  collusive 
and  void  and  that  therefore  the  indictment 
in  this  case  should  be  set  aside. 

Conceding  but  not  deciding  that  the  resig' 
nation  of  Stewart  and  the  appointment  of 
Blakeney  were  brought  about  by  collusion  and 
coercion,  nevertheless  Blakeney  was  a  duly 
appointed  assistant  county  attorney  took  the 
oath  of  office  and  was  legally  authorized  to 
appear  before  the  grand  Jury  and  advise  them 
as  to  finding  the  indictment  preferred  in  this 
case  and  of  this  the  defendant  cannot  legally 
complain  nor  of  the  fact  that  Blakeney  filed 
an  illegal  claim  of  $500  as  compensation  for 
services  rendered  the  grand  jury,  as  neither 
the  appointment  of  Blakeney  as  assistant 
county  attorney,  nor  his  filing  an  illegal  claim 
for  his  services  rendered  the  grand  Jury,  did 
not  in  any  way  prejudice  the  material  rights 
of  the  defendant  and  authorize  the  indict- 
ment to  be  set  aside. 

[0]  The  defendant  also  urges  that  the  court 
committed  prejudicial  error  in  overruling  the 
motion  of  the  defendant  for  a  change  of 
venue.  A  careful  investigation  of  the  record 
does  not  disclose  that  the  defendant  asked  for 
a  change  of  venue.  It  is  true  that,  prior  to 
the  severance  granted  in  this  case,  the  de- 
fendant's codefendant,  Wainwright,  filed  a 
motion  for  a  change  of  venue,  and  offered 
voluminous  evidence  in  support  thereof, 
which  the  state  met  by  counter  evidence,  and 
which  motion  was  denied;  but  there  was  no 
evidence  offered  to  show  tlie  defendant  en- 
titled to  a  clutnge  of  venua  In  fact,  on  the 
hearing  of  Walnwrlght's  motion  for  a  change 
of  venue,  not  anything  is  said  in  regard  to 
any  prejudice  existing  against  the  defendant 
Middleton  in  Muskogee  county.  We  conclude 
that  there  was  no  motion  filed  by  the  defend- 
ant Middleton  for  a  change  of  venue. 

It  is  a  constitutional  right  of  a  defendant 
to  be  tried  in  the  county  in  which  the  ofCense 
was  committed,  and  he  cannot  be  deprived  of 
this  constitutional  right  by  a  change  of  venae 
being  granted  his  codefendant.  The  granting 
of  a  change  of  venue  to  a  defendant  does  not 
have  the  effect  to  also  change  the  venue  as  to 
his  codefendant  who  has  not  Joined  in  the 
motion  for  a  change  of  venue. 

[7-(]  The  defendant  complains  as  to  the 
sufllclency  of  the  indictment.  The  indict- 
ment when  demurred  to  contained  two  counts, 


I  but  before  the  jury  was  sworn  ttie  state,  by 
leave  of  court,  dismissed  the  second  count 
and  stood  upon  the  first  count,  and  this  the 
defendant  says  could  not  be  l^ally  done.  In 
support  of  said  contention  the  defendant  cites 
only  one  authority  (Bonitzer  v.  State,  4  Okl. 
Cr.  354,  111  Pac.  980),  which  authority  is  not 
at  all  in  point,  said  case  not  involving  the 
question  of  the  right  of  the  state  to  dismiss 
one  or  more  entire  counts  of  an  indictment. 
Certainly  it  does  not  require  the  citation  of 
authorities  to  show  that  the  rights  of  the  de- 
fendant were  not  prejudiced  by  lessening  ills 
bnrden  by  dismissing  said  count,  and  that  he 
has  not  the  slightest  right  to  complain  at 
such  dismissal.  The  second  count  of  the  In- 
dictment having  been  dismissed,  we  have  to 
alone  determine  whether  or  not  the  demurrer 
should  have  been  sustained  to  the  first  count 
of  the  indictment,  as  whether  or  not  the 
second  count  thereof  was  subject  to  the  de- 
mnrrer  Interposed  is  entirely  immaterial  and 
will  not  be  considered. 

We  have  carefully  considered  said  first 
count  of  the  Indittment — the  only  one  npon 
which  the  defendant  was  tried — and  are  sat- 
isfied that  it  charges  only  one  offense,  the 
embezzlement  by  Wainwright,  and  the  aiding 
and  abetting  of  Middleton  in  the  embezzle- 
ment of  $4,000,  and  that  the  indictment  snfii- 
dently  informs  the  defendant  of  the  offense 
with  which  he  was  charged,  and  was  legally 
sufficient,  as  has  been  often  held  by  this 
court. 

[10]  The  defendant  further  complains  that 
the  court  committed  fundamental  error — the 
defendant  having  exhausted  bis  peremptory 
challenges — in  overruling  his  respective  chal- 
lenges of  W.  H.  Westlake,  W.  H.  Keaton,  S. 
E.  Haxelet,  and  Fritz  Haand,  who  were  mem- 
bers of  the  jury  which  returned  the  verdict 
of  guilty  against  the  defendant 

As  a  condition  precedent  to  the  conviction 
of  the  defendant,  it  has  to  be  established  that 
Wainwright  committed  the  embezzlement 
charged,  and  therefore  any  juror  who  had  an 
opinion  as  to  the  general  guilt  of  Wainwright 
having  embezzled  the  county  funds  was  an 
improper  juror  in  this  case,  regardless  of  the 
fact  that  be  had  no  opinion  as  to  the  guilt  or 
innocence  of  the  defendant. 

Section  20  of  article  2  of  the  Constitution 
of  this  state  provides  that — 

"In  all  criminal  prosecutions  the  accused  shall 
have  the  right  of  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  county  in  which  the 
crime  shall  have  been  committed." 

"The  court  should  resolve  all  doubts  as  to 
the  competency  of  the  juror  in  favor  of  the  de- 
fendant" Johnson  v.  State,  1  Okl.  Cr.  821, 
97  Pac.  1059,  18  Ann.  Cas.  300;  Horn  v. 
State,  13  Okl.  Cr.  334,  164  Pac.  686. 

In  Scribner  v.  State,  3  Okl.  Cr.  601,  108 
Pac.  422,  35  U  B.  A.  (N.  S.)  986,  It  la  said: 

"The  principle  that  every  reasonable  doubt 
must  be  resolved  in  favor  of  the  defendant  ap- 
plies in  this  instance  [as  to  the  qualifications  of 


Digitized  by 


v^oogle 


OWJ 


MIDDLKTON  v.  STATE 
(18»  P.) 


635 


jurors]  as  well  as  to  the  evidence  offered  before 
the  jury  on  the  final  trial.  The  evidence  offered 
as  to  the  qualifications  of  jurors  enters  into  and 
becomes  a  material  part  of  the  trial,  as  much 
as-  the  evidence  offered  by  the  witnesses  on  the 
part  of  the  state,  and  in  this  case  the  trial  court 
should  have  resolved  that  doubt  in  favor  of  de- 
fendant." 

In  Scrlbner  v.  State,  supra,  it  Is  also  said: 

"It  is  a  physical  impossibility  for  a  juror, 
who  has  an  opinion  based  on  what  he  has  un- 
derstood to  be  the  facts  in  the  case,  to  weigh 
the  evidence  as  though  he.  had  never  heard  of 
the  case  and  had  not  already  made  up  his  mind. 
He  may  have  an  earnest  and  conscientiouB  de- 
sire to  do  so,  and  to  deal  out  exact  justice, 
but  he  will  unconsciously  attach  a  greater  weight 
to  the  evidence  which  conforms  to  his  precon- 
ceived opinion  than  he  would  otherwise  do.  He 
is  not  in  that  frame  of  mind  *  •  *  which  is 
necessary  to  enable  him  to  fairly  and  impar- 
tially judge  as  to  the  weight  to  be  given  to 
the  evidence  of  each  witness  appearing  before 
him." 

"Persons  called  as  jurors,  who  have  heard  and 
read  detailed  accounts  of  an  alleged  offense,  from 
which  they  have  formed  such  an  opinion  as  to 
the  guilt  of  an  accused  as  will  require  evidence 
to  remove,  are  not  qualified  jurors,  although  they 
believe,  and  express  their  belief,  that  they  can 
and  will  fairly  try  the  case  upon  testimony 
produced."  Scrlbner  v.  State,  3  Okl.  Cr.  601, 
108  Pac.  422,  35  L.  E.  A.  (N.  S.)  985. 

In  Tegeler  v.  State,  snpra,  tbls  court  aald: 

"The  fact  that  said  juror  did  testify  in  answer 
to  questions  from  the  court  that,  if  Wected 
as  a  juror,  he  could  and  would  wholly  disre- 
gard such  opinion,  and  base  his  verdict  alone 
upob  the  testimony  and  the  charge  of  the  court, 
did  not  in  our  judgment  do  away  with  and  de- 
stroy the  effect  of  his  previous  testimony ;  for, 
if  it  did,  the  juror  would  then  become  the  judge 
of  his  own  qualifications.  When  a  juror  states 
that  he  has  an  opinion  as  to  the  guUt  of  the 
defendant,  he  is  not  made  competent  to  sit  in 
the  case  merely  because  he  may  have  stated  that 
he  can  and  will  lay  aside  this  opinion  if  taken 
on  the  jury  and  give  the  defendant  a  fair  and 
impartial  trial,  and  be  governed  alone  in  mak- 
ing up  his  verdict  by  the  testimony  of  the  wit- 
nesses and  the  charge  of  the  court." 

In  the  case  of  Scrlbner  V.  State,  3  Okl.  Cr. 
611, 108  Pac.  426,  35  L.  B.  A.  (N.  S.)  985,  it  Is 
said: 

"In  determining  this  case,  although  the  evi- 
dence may  show  the  defendant  guilty  beyond  per- 
adventure  of  a  doubt,  and  sufficient  to  support 
a  verdict  with  the  death  penalty,  we  must  never- 
theless set  a  precedent  under  which  a  perfectly 
innocent  man  may  be  tried,  and  have  preserved 
to  him  his  constitutional  rights  of  the  presump- 
tion of  innocence  and  a  trial  before  an  impartial 
jury.  If  a  juror  had  prejudged  the  guilt  of  the 
defendant  before  hearing  the  sworn  testimony, 
then  it  cannot  be  said  that  the  defendant  bad  a 
trial  before  an  impartial  jury.  It  is  a  physical 
impossibility  for  a  juror,  who  has  an  opinion 
based  on  what  he  has  understood  to  be  the 
facts  in  the  case,  to  weigh  the  evidence  as  though 
he  had  never  heard  of  the  case,  and  had  not 


already  made  up  his  mind.  He  may  have  an 
earnest. and  conscientious  desire  to  do  so,  and 
to  deal  out  exact  justice,  but  he  will  uncon- 
sciously attach  a  greater  weight  to  the  evidence 
which  conforms  to  his  preconceived  opinion  than 
he  would  otherwise  do.  He  is  not  in  that  frame 
of  mind  which  the  Constitution  contemplates, 
and  which  is  necessary  to  enable  him  to  fairly 
and  impartially  judge  as  to  the  weight  to  be 
given  to  the  evidence  of  each  witness  appearing 
before  him.  •  ,  ♦  ♦  The  principle  that  every 
reasonable  doubt  must  be  resolved  in  favor  of 
the  defendant  applies  in  this  instance  as  well 
as  to  the  evidence  offered  before  the  jury  on  the 
final  trial.  The  evidence  offered  as  to  the  quali- 
fications of  the  jurors  enters  into  and  becomes 
a  material  part  of  the  trial,  as  much  so  as  the 
evidence  offered  by  the  witnesses  on  the  part  of 
the  state,  and  in  this  case  the  trial  court  should 
have  resolved  that  doubt  in  favor  of  the  de- 
fendant, and  sustained  his  challenges  for  cause 
of  these  jurors." 

In  the  case  of  ConghUn  t.  People,  144  III. 
140,  33  N.  K.  1,  19  L.  R.  A.  67,  Chief  Justice 
Bailey,  rendering  the  opinion  of  the  court, 
in  part  said: 

"In  the  review  of  authorities  we  have  already 
made,  it  has  sufficiently  appeared  that,  where 
the  opinion  of  the  juror  is  only  slight  or  tran- 
sient, or  is. hypothetical,  very  considerable  reli- 
ance is  placed  upon  his  statement  under  oath, 
that  his  opinion  is  not  of  such  character  as  will 
interfere  with  his  action  as  a  juror.  Indeed, 
where  the  opinion  is  shown  to  be  of  that  char- 
acter, such  statement  is  usually  one  of  the  most 
satisfactory  tests  of  the  juror's  impartiality. 
But  the  holding  of  this  and  other  courts  is  sub- 
stantially uniform  that  where  it  is  once  clearly 
shown  that  there  exists  in  the  mind  of  the  ju- 
ror, at  the  time  he  is  called  to  the  jury  box,  a 
fixed  and  positive  opinion  as  to  the  merits  of 
the  case,  or  as  to  the  guilt  or  innocence  of  the 
defendant  he  is  called  to  try,  his  statement  that, 
notwithstanding  such  opinion,  he  can  render  a 
fair  and  impartial  verdict,  according  to  the  law 
and  the  evidence,  has  little,  if  any,  tendency  to 
establish  his  impartiality." 

In  1  Burr's  Trial,  465  (Fed.  Cas.  No. 
14692g),  Chief  Justice  Marshall  used  this 
language: 

"I/ight  impressions,  which  may  fairly  be  sup- 
posed to  yield  to  the  testimony  that  may  be 
offered,  which  may  leave  the  mind  open  to  a 
fair  consideration  of  that  testimony,  constitutes 
no  sufficient  objection  to  a  juror;  but  that 
those  strong  and  deep  impressions  which  will 
close  the  mind  against  the  testimony  that  may 
be  offered  in  opposition  to  them,  which  will 
combat  that  testimony,  and  resist  its  force,  do 
constitute  a  sufficient  objection  to  him." 

In  case  of  State  v.  Otto,  61  Kan,  63,  58 
Ps^c.  906,  Justice  Smith,  delivering  the  opin- 
ion of  the  court  used  this  language: 

"It  is  the  duty  of  the  court,  imposed  both  by 
statute  and  by  principles  of  natural  justice,  to 
stand  as  a  vigilant  guard  over  the  jury  box, 
to  the  end  that  bias,  prejudice,  and  preconceived 
opinion  do  not  enter.  It  is  better  that  the 
first  impression  of  a  case  come  from  the  testi- 
mony of  the  witness  after  the  jurors  are  sworn 
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to  try  the  cause.  While  there  is  recognized  in 
the  law  a  distinction  between  an  impression  and 
BD  opinion,  yet  there  is  so  little  difference  be- 
tween the  two,  and  the  step  so  short  from  one 
to  the  other,  that  courts  should  be  certain  that 
a  juror's  mind  which  is  possessed  of  the  one 
has  received  it  with  pressure  too  weak  to  break 
over  the  dividing  line." 


We  think  It  clearly  appears  from  the  evi- 
dence of  each  of  the  challenged  Jurors  for 
cause,  which  challenges  were  overruled,  and 
said  Jurors  permitted  to  sit  upon  the  Jury  in 
this  cause,  without  distinguistiing  one  ease 
against  Walnwrlght  from  another,  were  of 
the  opinion  that  Wainwright  was  guilty  of 
embezzling  county  funds  generally,  and  that 
it  would  take  evidence  to  remove  such  opin- 
ion, and  consequently  had  a  fixed  opinion  of 
a  necessary  charge  to  be  proven  to  convict 
the  defendant — that  Walnwrlght  had  em- 
bezzled,  together  with  other  embezzlements, 
the  said  '|4,000  alleged  to  have  been  em- 
bezzled In  this  case;  and  therefore  the  said 
challenged  Jurors  entered  upon  the  trial  with 
their  minds  favorably  Influenced  to  the  con- 
viction of  the  defendant,  and  at  least  placed 
upon  the  defendant  the  burden  of  eradicating 
such  adverse  opinion,  and  also  deprived  the 
.defendant  of  the  benefit  of  the  presumption 
of  innocence  as  to  a  material  fact  averred  la 
the  Indictment,  the  guilt  of  Walnwrlght. 

[11]  And  applying  the  rules  announced  and 
the  reasons  given  therefor  In  the  above-cited 
cases  to  the  evidence  had  on  the  voir  dire 
examination  of  the  Jurors  challenged  for 
cause,  which  challenges  were  overruled  and 
said  challenged  Jurors  allowed  to  act  as 
triers  of  their  cause,  the  defendant  having 
exhausted  his  peremptory  challenges,  we  are 
of  the  opinion  that  the  court  committed  prej- 
udicial error  in  overruling  each  of  the  chal- 
lenges to  the  said  Jurors,  and  the  defendant 
was  thereby  denied  that  fair  and  Impartial 
trial  guaranteed  to  him  by  the  Constitution 
and  laws  of  this  state. 

The  state  in  its  brief  has  not  combated  or 
cited  any  authority  that  the  court  did  not 
err  In  overruling  said  challenges  to  said 
Jurors. 

[12]  The  defendant  Insists  that  the  court 
committed  prejudicial  error  In  refusing  to 
give  requested  Instructions  numbered  respec- 
tively 1,  3,  7,  and  8  and  In  this  Instance  we 
are  not  In  accord.  Said  instructions  num- 
bered 1,  7,  and  8  are  In  effect  the  same,  are 
mere  different  ways  of  stating  the  same  legal 
proposition,  and  are  each  in  effect  covered  by 
the  general  instructions  of  tlie  court,  the 
court  having  Instructed  the  Jury — 

"that  if  thpy  entertain  a  reasonable  doubt  as 
to  whether  the  said  Middleton  did  knowingly, 
unlawfully,  fraudulently,  and  feloniously  aid  or 
abet  the  said  W.  H.  Wainwright  in  the  commis- 
sion of  the  embezzlement  alleged  in  the  indict- 
ment, then  and  in  that  event  you  should  acquit 
him;" 


and  thus  necessarily  Instnxtlng  the  Jury 
that  the  mere  acquiescence  of  the  defendant 
in  the  commission  of  said  embezzlement  was 
not  sufficient  to  warrant  the  conviction  of  the 
defendant,  and  practically  covering  the  legal 
propositions  contained  In  said  requested  In- 
structions numbered,  respectively,  1,  7,  and  8. 
[IS,  14]  The  vice  of  requested  Instruction 
numbered  3  Is  that  it  requires  the  presence  of 
the  defendant  when  the  embezzlement  waa 
committed  as  necessary  to  the  conviction  of 
the  defendant,  while  the  statute  under  which 
the  defendant  was'  prosecuted  (section  7437, 
Revised  Laws)  provides  that — 

"If  any  person  shall  advise,  aid,'  or  in  any 
manner  knowingly  participate  in"  an  embezzle- 
ment by  an  official  of  public  funds,  he  "shall 
be  deemed  guilty  of  an  embezzlement;" 

either  of  which  said  Interdicted  acts  may  be 
done  without  the  actor  being  in  the  presence 
of  the  official  committing  the  embezzlement. 

The  defendant  insists  that  the  court  com- 
mitted reversible  error  In  giving  iwragraph  F 
of  the  instructions  given  the  Jury.  We  are  of 
the  opinion  that  said  Instruction  correctly 
states  the  law  of  the  case. 

The  defendant  further  Insists  that  the  giv- 
ing of  paragraph  O  of  the  instructions  given 
the  Jury  was  prejudicial  error,  and  in  this 
contention  we  think  there  is  some  merit,  that 
the  said  Instructions  do  not  technically 
correctly  state  the  law,  as  the  defendant 
might  be  Indirectly  concerned  without  having 
knowledge  of  the  embezzlement  charged,  and 
yet  not  rendered  guilty  as  charged  In  the  in- 
dictment in  this  case.  It  being  necessary  to 
establish  his  guilt  to  show  that  he  knowingly 
advised,  aided,  or  abetted  Wainwright  In  the 
commission  of  the  embezzlement  charged, 
but  while  we  think  the  said  Instruction  sub- 
ject to  criticism,  yet  considering  the  Instruc- 
tions as  a  whole,  which  we  must  do,  the  giv- 
ing of  said  Instruction  Is  not  such  error  as 
should  cause  a  reversal  of  this  case. 

As  the  errors  pointed  out  must  work  a 
reversal  of  the  Judgment  rendered,  we  deem 
It  Inadvisable  to  lengthen  this  already  ex- 
tended opinion  by  a  review  of  the  other 
errors  assigned. 

However,  we  deem  It  proper  to  direct  the 
attention  of  the  trial  court  for  guidance.  In 
the  event  of  another  trial  of  this  case,  to  the 
rule  as  announced  in  State  v.  Rule,  11  Okl. 
Or.  237, 144  Pac.  807,  that,  "as  a  general  rule, 
evidence  of  other  offenses,  though  of  the  same 
general  nature,  Is  not  admissible  for  the  pur- 
pose of  showing  that  the  defendant  Is  guUty 
of  the  particular  offense  charged,"  unless 
the  evidence  comes  Avlthin  the  well-settled 
exceptions  to  said  general  rule  as  stated  In 
said  case. 

And  also  to  direct  attention  to  the  rule  de- 
clared In  Drlggers  v.  United  States,  1  Okl. 
Cr.  167,  93  Puc.  612,  129  Am.  St.  Rep.  823. 
that  the  statements  or  acts  of  one  conspira- 
tor, made  or  done  prior  to  the  formation  of 
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such  conspiracy,  are  Inadmissible  as  against 
a  coconspirator. 

Tbe  judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 

DOXLE,  P.  J.,  and  MATSON,  X,  concur. 


WALDON  V.  STATE.    (No.  A-2990.) 

(Criminal  Court  of  Apppals  of  Oklahoma.    Sept. 
16,  1919.) 

(Syttahut  by  the  Court.) 

1.  Homicide  «=s>244(2)— Self- Defense. 

Where  an  accused,  on  a  trial  for  homicide, 
testified  that  he  killed  the  deceased  partially 
on  account  of  wrongful  treatment  of  his  moth- 
er by  deceased,  he  cannot  successfully  plead 
self-defense. 

2.  Homicide  4=»256(3)  —  Manslauohteb  in 
FiBST  Deorek— Sufficiency  of  Evidence. 

The  record  in  this  case  carefully  con'sidercd, 
and  found  that  the  verdict  is  sufficiently  sup- 
ported by  the  evidence,  and  the  trial  of  the 
case  free  from  prejudicial  error, 

(Additional  8yllab«$  ly  Editorial  Steff.) 

8.  Cbiminal  Law  «s9llfi9(l)— Aoxiasioir  or 
.  Evidence— Habuucsb  Ebbob. 

The  admission  of  evidence  not  germane  to 
the  issues  involved,  but  which  in  no  wise  tends 
to  show  defendant's  guilt,  while  not  approved, 
is  not  prejudicial  error. 

4.  Homicide  ®=>10J^"Self-Defen8e"— Req- 

CISITES  IN   GENEBAI,. 

To  maintain  the  plea  of  self-defense,  •  it 
must  be  made  to  appear  that  the  accused  was 
free  from  fault  in  bringing  on  the  difficulty,  had 
reasonable  ground  to  believe  that  he  was  in 
imminent  danger  of  death  or  great  bodily  harm 
at  hands  of  deceased,  and  that  there  was  a  ne- 
cessity to  kill  to  save  himself  therefrom. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Self- 
Defense.] 

6.  Homicide     «s9332(8)— Self-Dkfense— Bx- 

VIEW. 

Where  the  evidence  as  to  self-defense  is 
conflicting,  but  there  is  evidence  to  support  a 
convictioa,  the  Criminal  Court  of  Appeals  will 
not  disturb  it. 

Appeal  from  District  Court,  Jefferson 
County ;  Cham  Jones,  Judge. 

Aide  Waldon  was  convicted  of  manslaugh- 
ter In  tbe  first  degree,  and  he  appeals.  Af- 
firmed. 

Bob  Turner,  of  Oklahoma  City,  and  Bridges 
&  Vertrees,  of  Waurika,  for  plaintlflF  In  error. 

8.  P.  Freellng,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 


V.  STATE  6.37 
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ARMgTRONG,  J.  The  plaintiff  In  error. 
Aide  Waldon,  hereinafter  referred  to  as  de- 
fendant, was  Informed  against  Jointly  with 
Fred  Wratislaw  and  Martha  E.  Wratlalaw 
for  the  murder  of  O.  J.  McCarty;  a  sever- 
ance was  granted  on  the  motion  of  tbe  state ; 
the  defendant  was  tried  separately,  convict- 
ed, and  sentenced  to  Imprisonment  in  the 
penitentiary  at  McAlester  at  hard  labor  for 
30  years.  To  reverse  tbe  Judgment  rendered, 
be  prosecutes  this  appeal. 

The  material  uncontradicted  evidence  Is: 
That  on  the  morning  of  the  day  that  tbe 
deceased  was  killed  the  defendant  pame  to 
tbe  city  of  Ringland,  and  after  going  to , 
several  places,  and  after  he  bad  secured  a 
pistol  which  belonged  to  him,  and  which  he 
bad  previously  loaned  to  another,  the  de- 
fendant went  to  a  law  office,  where  bis  mo- 
ther and  stepfather  were,  and  about  16  min- 
utes after  leaving  said  office  met  tbe' de- 
ceased, whom,  prior  thereto,  be  did  not  know 
was  in  the  dty,  and  shot  liim  three  times, 
from  the  efTects  of  wliich  said  shots  the  de- 
ceased about  four  months  later  died;  that 
immediately  after  the  shooting  a  pistol  was 
fonnd  in  the  overcoat  pocket  of  tbe  deceased. 

Tbe  evidence  was  in  conflict  as  to  the  cir- 
cumstances surrounding  said  killing— wit- 
nesses testifying  that  they  were  near  tbe 
scene  of  tbe  homldde,  and  saw  the  defend- 
ant and  the  deceased  Just  before  and  at  the 
time  the  defendant  shot  the  deceased ;  that 
deceased,  Just  before  he  was  shot,  did  not 
say  anything  to,  or  make  any  demonstrations 
against,  the  defendant.  The  defendant  tes- 
tified that  on  tbe  day  he  killed  the  deceas- 
ed he  met  blm  in  the  middle  of  the  street 
in  Ringland;  that  he  was  five  or  ten  feet 
from  him  when  he  first  sa^  blm;  that  tbe 
deceased  ran  his  hand  back  and  says,  "Tou 
son  of  a  bitch,  I  am  going  to  kill  you ;"  and 
"that  he  [defendant]  then  got  his  gun  and 
shot  him."  On  cross-examination,  the  de- 
fendant testified  that  he  knew  that  the  de- 
ceased had  whipped  and  wronged  his  moth- 
er; "that  be  was  thinking  about  if  when 
he  killed  him ;  that  that  was  not  all  he  killed 
him  for,  just  partly;"  that  he  shot  him  to 
prevent  the  deceased  from  Shooting  him; 
that  he  shot  in  self-defense. 

On  the  cross-examination  of  the  defendant, 
in  response  to  questions  propounded  to  him 
about  what  occurred  at  the  store  of  the  de- 
ceased on  tbe  Thursday  preceding  the  Mon- 
day on  which  tbe  deceased  was  killed,  he 
answered: 

"That  be  was  at  said  store  at  the  time  named 
in  company  with  his  mother,  brother,  and  step- 
father; that  deceased  was  asked  if  he  was  ready 
for  a  settlement,  and  said,  'Yes,'  and  that  he 
would  rather  that  Brooks  and  Elder  were  there; 
that  he  did  not  feel  like  going  to  town;  that 
the  defendant  went  to  Rinpland  for  Brooks  and 
Elder,  who  declined  to  come,  and  upon  the  do- 
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tendant's  return  to  the  store,  and  reporting  the 
/esnlt  of  his  trip,  the  deceased  said,  *We  will 
10,'  which  they  "did ;  that  he  [defendant]  did 
not  in  said  store,  and  in  the  presence  of  his 
mother  and  Fred  Wratislaw,  tell  the  deceased 
that  he  had  to  make  a  deed  to  the  land,  and 
that  be  was  goinc  to  get  a  notary  public  to 
take  the  acknowledgment;  that  there  was  no 
gun  in  the  party,  and  that  no  unpleasantness 
occurred  at  the  said  store  at  the  time  named." 

As  It  is  not  even  snggested  In  defendant's 
brief  that  the  verdict  of  the  jury  Is  not  suf- 
ficiently supported  by  the  evidence,  and  rests 
a  reversal  of  this  case  alone  upon  the  alleg- 
ed error  of  the  trial  court  In  excluding  evl- 
.  dence,  oCTered  on  redirect  examination,  that 
the  defendant,  his  mother,  and  stepfather 
were  at  the  store  of  deceased,  which  was 
situated  about  four  miles  from  Ringland,  on 
the  Thursday  preceding  the  killing  of  the  de- 
ceased on  the  following  Monday,  by  the  in- 
vitation of  the  deceased,  we  deem  it  unneces- 
sary to  detail  more  of  the  evidence  than  we 
have  done,  other  than  as  may  be  necessary 
to  an  intelligent  review  of  the  error  com 
plained  of,  to  whldi  an  exception  was  saved. 
The  offered  evidence,  on  redirect  examina- 
tion, which  was  excluded,  was  that  a  day 
or  two  before  the  defendant,  his  mother,  and 
stepfather  went  to  the  store  of  the  deceased; 
that  the  deceased  requested  the  witness  Wil- 
son to  go  to  the  defendant,  his  mother,  and 
stepfather,  and  ask  them  to  come  to  his 
store,  that  he  ^ight  settle  with  them  and 
deed  them  back  the  property  of  which  be 
had  defrauded  them;  and  a  letter,  the  only 
identification  of  which  was  the  admission  of 
the  deceased  that  he  had  the  letter  written, 
and  that  It  has  been  received  by  the  addres- 
see through  the  due  course  of  mall,  from  the 
deceased  to  the  mother  of  the  defendant, 
who  resided  in  New  Mexico,  requesting  her 
to  return  to  Oklahoma,  that  he  might,  as  he 
desired  to  do,  make  restitution  to  her  of  the 
property  of  which  he  had  defrauded  her  and 
pay  her  an  indebtedness  he  was  owing  her, 
and  expressing  great  appreciation  of  his 
treatiiient  by  her,  and  asking  her  to  go  to 
Mexico,  to  which  he  intended  shortly  to  re- 
move. 

It  was  stated  by  counsel  for  defendant, 
when  offering  said  evidence  as  to  defendant 
having  been  at  the  atore  of  the  deceased  by 
invitation  of  deceased,  on  Thursday  preced- 
ing Monday  on  which  the  deceased  was 
killed: 

"That  it  was  offered  Frincipally  for  the  rea- 
son that  the  state  had  attempted  to  show  that 
this  defendant,  together  with  his  mother  and 
stepfather,  had  gone  to  the  place  of  business  of 
the  deceased,  and  practically  forced  him  to 
execute  a  certain  deed  and  a  bill  of  sale  to  cer- 
tain personal  property." 

13]  The  evidence  developed  by  the  cross- 
examination  of  the  defendant  as  to  what  oc- 
curred at  the  store  of  the  deceased  on  the 


Thursday  preceding  the  Monday  on  wnich 
the  homicide  was  committed,  was  not  ger- 
mane to  any  Issue  involved  In  this  case, 
and  ought  to  have  been,  and  doubtless  would 
have  been,  excluded  on  proper  motion,  which 
was  not  made. 

"The  admission  of  evidence  not  germane  to 
the  issue  invol'ved,  but  which  in  no  wise  tends 
to  show  the  guilt  of  the  defendant,  while  not 
approved,  is  not  prejudicial  error."  Davis  v. 
State,  177  Pac.  621. 

After  a  very  careful  reading  of  the  entire 
record  we  have  been  unable  to  find  that 
there  was  any  evidence  on  the  part  of  the 
state  tending  to  show  that  the  defendant, 
together  with  his  mother  and  stepfather,  had 
gone  to  the  place  of  business  of  the  deceased 
and  practically  forced  him  to  execute  a  deed 
and  a  bill  of  sale  on  Thursday  preceding 
the  Monday  on  which  the  deceased  was  kill- 
ed. Whether  or  not  the  defendant  and 
others  went  to  the  store  of  the  deceased  by 
his  invitation,  and  what  the  state  attempted 
to  shojv,  and  failed  to  show  by  evidence,  is 
entirely  foreign  to  any  issue  involved  in 
this  case,  and  the  evidence  offered  on  redi- 
rect examination  of  the  defendant.  Including 
said  letter,  even  If  it  was  sufficiently  iden- 
tified, which  we  deem  unnecessary  to  deter- 
mine, to  show  that  the  defendant  went  to 
said  store  at  the  invitation  of  the  deceased, 
was  not  in  rebuttal  of  any  evidence  elicited 
on  bis  cross-examination,  and  the  court  did 
not  commit  reversible  error  in  excluding  the 
said  evidence,  which  is  the  basis  of  the  only 
alleged  error  assigned  and  argued  in  defend- 
ant's brief. 

[4, 5]  It  is  the  well-settled  law  of  this 
state  that,  to  maintain  th«  plea  of  self-de- 
fense, it  must  be  made  to  appear  that  the 
accused  was  free  from  f&ult  in  bringing  on 
the  difficulty,  and  had  reasonable  grounds 
to  believe  that  he  was  In  Imminent  danger 
of  suffering  death  or  great  bodily  harm  at 
the  hands  of  the  person  slain,  and  that  there 
was  a  necessity  to.kill  In  order  to  save  him- 
self therefrom,  and  though  the  evidence  as 
to  self-defense  be  in  conflict.  If  there  is  evi- 
dence, as  in  the  instant  case,  to  support  tlie 
verdict,  this  court  will  not  disturb  It 

"In  a  homicide  case,  where  there  is  evidence 
supporting  the  theory  of  the  state  that  the  de- 
fendant did  not  act  in  self-defense,  and  also 
evidence  •  •  ♦  that  he  acted  in  self-defense, 
it  is  the  «xclu8ive  province  of  the  jury  to  de- 
termine which  is  the  correct  theory,  and,  hav- 
ing done  so,  if  the  instructions  of  the  court 
properly  present  the  law  of  the  case,  this  court 
will  not  disturb  the  vetdict"  McClatchey  v. 
State,  177  Pac.  922. 

[1]  Where  the  accused,  as  in  the  instant 
case,  admits  the  killing,  and  testifies  that 
he  killed  the  deceased  "partly  on  account 
of  wrongs  done  his  mother  by  deceased," 
his  plea  of  self-defense  Is  not  sustained.    In 
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Wells  T.  Territory,  14  OU.  436,  78  Pac.  124, 
It  la  bdd: 

"The  law  of  self-defense  does  not  Imply  the 
right  of  attack,  nor  vill  it  permit  of  acts  done 
in  retaliation,  or  for 'revenge." 

In  Caughom  y.  State,  99  Ark.  462,  139 
S.  W.  315,  it  Is  held: 

"If  defendant  sought,  brought  on,  or  Tolnn- 
tarily  entered  into  a  difBcnlty  *  *  •  for 
the  purpose  of  Tengeance,'  or  if  he  shot  and  kill- 
ed deceased  with  no  reasonable  apprehension  of 
immediate  and  impending  injury  to  himself,  but 
from  a  spirit  of  retaliation  and  revenge  for 
past  injuriee,  he  could  not  avail  himself  of 
the  law  of  self-defense,  and  should  not  be  ac- 
quitted, no  matter  how  great  the  danger  or 
imminent  the  peril  to  which  the  defendant  may 
have  believed  himself  exposed  during  the  diffi- 
culty." 

In  OlbBOn  t.  State,  89  Ala.  121,  8  South. 
98,  18  Am.  St  Rep.  96,  It  is  held: 

"If  the  defendant  sought  the  difficulty  with 
the  deceased,  for  the  purpose  of  chastising  or 
beating  him  for  some  real  or  imaginary  cause, 
and  armed  himself  with  a  pistol  for  use,  if  nec- 
essary, and  did  use  it,  and  killed  the  deceased, 
he  is  guilty  of  murder,  although  it  may  have 
become  necessary  for  him  to  use  the  pistol  dur- 
ing the  encounter,  in  order  to  save  his  own  life, 
or  to   prevent  great   bodilv   harm." 

In  Toung  ?.  State,  !53  Tex.  Cr.  R.  418,  110 
S.  W.  445, 126  Am.  8t  Rep.  792,  it  Is  held: 

'7f  one  provokes  a  difficulty  Intentionally,  to 
secure  a  pretext  to  inflict  some  unlawful  In- 
jury on  the  person  attacked,  but  not  for  the 
purpose  of  killing  Iiim  or  inflicting  serious  in- 
jury upon  him,  he  cannot  thereafter  justify  the 
killing  of  sndi  person  on  the  ground  of  self- 
defense." 

In  State  v.  Herrell,  97  Mo.  105,  10  S.  W. 
387,  10  Am.  St  Rep.  289,  It  is  held: 

"One  who  brings  on  a  difficulty,  with  the 
purpose  of  wreaking  his  malice  by  slaying  bis 
adversary  or  doing  him  some  great  bodily  harm, 
and,  actuated  by  such  felonious  purpose,  does 
the  homicidal  act  cannot  avail  himself  of  the 
right  of  self-defense  and  is  guilty  of  murder  In 
the  first  degree." 

In  13  B.  a  li.  8  138,  it  Is  said: 

"The  rule  is  thoroughly  established,  and  its 
general  terms  is  universally  recognised,  that  a 
plea  of  self-defense  cannot  be  sustained,  when 
the  defendant  shows  that  he  was  the  aggressor 
and  provoked  the  difficulty,  or  where  he  acted 
in  retaliation.  Neither  state  of  facts  is  suffi- 
cient to  show  that  necessity  upon  which  the 
law  of  self-defense  is  based." 

The  above  text  is  supported  by  citations 
of  the  courts  of  lest  resort  of  Alabama, 
California,  Florida,  Georgia,  Illinois,  Kansas. 
Missouri,  New  York,  North  Carolina,  South 
Carolina,  Ohio,  Pennsylvania,  Tennessee,  and 
Texas. 


[2]  The  defendant  by  bis  own  evidence  is 
shown  to  be  guilty  of  at  least  manslaughter - 
In  the  first  degree,  as  found  by  the  Jury, 
while  the  entire  evidence  warranted  his  con- 
viction for  murder. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  trial  court  is  affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J,  concur. 


PEYTON  v.  STATE.    (No.  A-8236.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  20,  1919.) 

(Syllabtu  by  the  Court.) 

1.  CannNAi,  Law    «=3770(2)— Reqtjested  In- 
BTBUCTrows— Matebiai,  Isstn. 

The  defendant  has  a  right  to  have,  when  re- 
quested, an  affirmative  instruction  given  to  the 
jury  applicable  to  his  testimony,  based  upon  the 
hypothesis  that  it  is  true,  when  such  testimony 
affects  a  material  issue  in  the  case  and  would 
constitute  ground  for  acquittal 

(Additional  Syllabva  by  Editorial  Staff.) 

2.  Cbimhtai,  Law     €=981B(5)  —  UwLAwnn. 

TBAITBPOBTATION— iNSTBUOnONS. 

In  trial  for  unlawful  transportation  of  liq- 
uor, an  instruction  leaving  no  alternative  but 
to  convict  though  defendant  had  no  knowledge 
oi^  or  reason  to  Imow,  contents  of  a  package 
placed  in  his  automobile  by  state's  witness, 
which  question  was  raised  by  defendant's  tes- 
timony, which,  if  true,  would  have  entitled  him 
to  acquittal,  in  connection  with  refusal  of  de- 
fendant's request  thereon,  was  erroneous. 

3.  CaiKiwAi,  Law    «=3ll63(5)  —  Ebboneous 

InSTBUCTION— PBBJUniCB. 

In  view  of  fact  that  defendant  in  trial  for 
unlawful  trans{>ortation  of  liquors,  had  borne 
a  reputation  as  a  law-abiding  citizen  and  had 
held  offices  in  county,  it  could  not  be  assumed 
that  refusal  of  an  affirmative  instruction  cov- 
ering the  law  applicable  to  his  testimony,  which, 
if  true,  would  entitle  him  to  an  acquittal,  was 
not  prejudicial. 

Appeal  from  Oounty  Court  Payne  County ; 
WUberforce  Jones,  Judge. 

W.  D.  Peyton  was  convicted  of  unlawfully 
conveying  Intoxicating  liquors,  and  puiUsh- 
ment  assessed  at  a  fine  of  $50  and  30  days' 
imprisonment  in  the  county  jail,  and  he  ap- 
peals.   Reversed  and  remanded. 

Thos.  A.  Higgins  and  Sylvester  J.  Berton, 
both  of  Gushing,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Oen.,  and  W.  0.  Kail, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  W.  D.  Peyton  was  con- 
victed in  the  counfy  court  of  Payne  county 
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of  the  crime  of  unlawfully  conveying  Intos- 
icnting  liquors,  and  his  punishment  fixed  at 
a  fine  of  $50  and  30  days'  Imprisonment  in 
the  county  Jail.  From  this  Judgment  of  con- 
viction, he  has  appealed  to  this  court,  and 
has  assigned  numerous  errors,  all  of  which 
are  without  substantial  merit,  except  one, 
which  is  treated  in  this  opinion  as  the  basis 
for  reversal  of  the  Judgment. 

The  facts  are  substantially  as  follows: 

The  defendijnt,  Peyton,  lived  in  Cushing, 
Okl.,  had  been  constable  of  the  city,  and  a 
member  of  the  police  force,  and  was  the  own- 
er of  an  automobile,  which  be  had  used  as 
a  livery  car.  Numerous  prominent  citizens 
of  the  town  testified  that  Peyton  bore  the 
general  reputation  of  being  a  law-abiding 
citizen,  and  this  fact  was  not  controverted 
by  the  state. 

According  to  the  state's  testimony,  Peyton 
drove  his  car  tte^ween  the  hours  of  10  and  11 
on  the  night  of  August  10,  1917,  to  a  house 
northeast  of  the  Katy  depot  in  the  city  of 
Cudhing,  where  one  Splker  resided,  and  was 
seen  to  go  into  the  house  and  come  out  with 
a  gunny  sack,  which  proved  to  be  partially 
filled  with  9  quarts  of  whisky. 

Splker,  who  was  a  witness  for  the  state, 
testified  that,  some  days  before  the  night  on 
which  defendant  was  arrested,  the  defend- 
ant and  one  Reed  bad  brought  a  large  quan- 
tity of  whisky  to  his  (Spiker's)  house,  and 
had  stored  it  there,  and,  knowing  that  the 
defendant  was  coming  after  some  of  the  whis- 
ky on  this  particular  nigbt,  he  (Splker)  noti- 
fied the  sheriff,  and  arrangements  were  made 
to  Intercept  the  defendant  in  the  act  of  trans- 
porting said  whisky,  and  the  evidence  dis- 
closes that  the  arrest  of  the  defendant  was 
the  result  of  such  arrangement. 

In  substance,  'the  defendant's  testimony  is 
as  follows: 

"I  live  in  Cushing.  I  am  now  worlcing  by  the 
day,  dressing  tools.  I  have  been  constable  of 
the  dty  of  Cushing,  and  worked  on  the  police 
force  there,  and  aside  from  my  official  duties 
I  have  driven  a  livery  car.  I  begun  in  July. 
Have  also  worked  for  the  Oklahoma  State  Bank 
of  Cushing,  collecting  and  delivering  money  for 
them.  On  the  8tb  of  August,  1917,  at  2:30 
a.  m.,  I  was  home  in  bed.  I  bought  my  car  on 
August  4th,  on  the  Sunday  before  Friday  wlien 
I  was  arrested.  I  was  up  on  the  livery  stand 
usually  occupied  by  livery  drivers.  At  3  o'clock 
in  the  afternoon  I  went  driving,  and  was  gone 
until  10:.30;  went  home  to  l>ed.  Monday  I  was 
on  the  stand.  Sunday  night  my  car  stood  in 
front  of  my  house.  Monday  afternoon  I  went 
to  Drumright,  and  drove  from  there  some  dis- 
tance northenst,  where  my  passengers  looked  at 
some  leases;  got  back  to  Drumright  at  5:30, 
and  to  enable  them  to  catch  a  train  I  took  them 
to  Shamrock,  arriving  there  at  7  o'clock,  and 
turned  right  around  and  came  home.  I  stood 
on  the  livery  stand  awhile  and  went  home.  The 
night  policeman  went  with  me  and  drove  my 
cnr  back.  I  left  the  livery  stand  Monday  night 
ibout  10:30  and  went  home;    and  there  was 


no  one  else  at  home  but  my  wife.  On  Tuesday 
I  drove  to  the  Consumers'  Refinery  in  the  aft- 
ernoon. Tuesday  nigbt  I  went  home  and  went 
to  bed.  Mr.  Robinett  went  with  me.  Wednes- 
day night  I  was  home  in  bed.  I  went  home  at  5 
o'clock,  when  my  wife  closed  her  office,  wliich 
is  the  city  clerk's  office.  I  got  my  car  about 
9  o'clock  Monday  morning.  Tuesday  morning  I 
got  my  car  aliout  the  same  time  from  the  ga- 
rage where  I  kept  it.  I  didn't  take  tlie  car 
out  at  all  on  Wednesday.  It  was  raining,  and 
I  went  home  with  my  wife  at  6  o'clock  in  the 
evening.  During  the  day  I  did  some  work  on 
the  car;  and  the  car  was  not  out  of  the  ga- 
rage either  Wednesday  or  Thursday.  On  Fri- 
day, the  day  I  was  arrested.  I  got  the  car  about 
7 :30,  came  down  to  the  cat6,  got  my  passenger, 
and  drove  to  Quay  oil  fields,  and  from  there  I 
drove  to  Cleveland,  Okl.,  where  I  took  my  pas- 
sengers to  a  hotel,  and  after  telling  them  that 
I  would  check  them  out  at  the  Thompson  Hotel 
in  Cushing,  I  started  home.  I  never  at  any 
time  had  any  arrangement  with  Bill  Reed  to 
transport  any  liquor  for  him  or  with  him  to 
Spiker's  residence.  I  never  went  to  Spiker's 
house  with  Bill  Reed.  I  never  at  any  time  nor 
with  any  person  carried  whisky  or  other  intoxi- 
cants to  Spiker's  house  and  put  it  in  a  cave. 
Bill  Reed  never  asked  me  to  do  so.  Reed  knew 
I  was  an  officer.  I  had  raided  him  at  least  a 
half  dozen  times.  I  left  Cleveland  on  August 
10th  at  5:30,  and  got  to  Cushing  about  9:30. 
I  never  at  any  time  or  in  any  way  had  any 
communication  with  Bill  Reed,  In  which  he 
asked  me  to  procure  or  haul  any  liquor  for  him. 
After  arriving  in  Cushing,  I  first  drove  home. 
My  wife  was  there,  and  she  informed  me  that 
someone  had  .been  calling  for  me.  I  had  to  go 
down  to  the  hotel  to  check  my  passengers  out 
as  I  had  agreed  to  do,  and  while  there  went 
to  the  American  Cafe  to  eat  lunch.  While 
standing  at  the  cash  register  the  telephone  rang 
and  asked  if  Peyton's  livery  car  was  there.  I 
answered  the  phone  and  said,  'This  is  Peyton 
talking.'  They  told  me  to  come  over  to  the 
Katy  depot,  and  described  the  place  for  me  to 
come  to,  and  how  to  get  in.  After  this  tele- 
phone conversation  I  drove  across  the  Katy 
tracks  and  turned  cast ;  had  my  light  on  all  the 
time.  I  drove  up  to  Spiker's  house  and  stopped 
on  the  south  side  of  it;  about  25  feet  I  saw 
Spiker  and  had  a  little  conversation  with  him. 
I  opened  the  door  of  my  car,  put  my  foot  on 
the  running  board,  and  started  to  get  out;  he 
came  around  behind  the  car  and  set  in  some- 
thing in  a  sack ;  I  didn't  ask  him  what ;  put  it 
in  the  front  seat.  He  told  me  the  way  was 
rough  out  to  the  east,  and  he  would  go  back 
behind  my  car  and  tell  me  how  far  I  could  back 
to  get  out,  and  said,  'Now,  you  go  across  to  the 
Katy  tracks  and  wait,  and  I  will  meet  you 
there;'  and  I  didn't  see  him  any  more,  and  l)e- 
fore  I  got  oS  the  road  I  was  arrested.  I  didn't 
go  in  the  house  that  night,  nor  get  out  of  the 
car.  I  did  not  have  my  hands  off  the  steering 
wheel,  except  to  open  the  door,  and  I  certainly 
didn't  know  that  was  whisky  in  that  sack  at 
that  time,  and  didn't  see  Spiker  for  some  time 
after  that.  At  the  time  I  was  arrested  I  did 
not  toll  Lilley  I  bad  some  whisky.  Tlicy  asked 
me  what  I  was  doing,  and  I  told  tliem  I  had 
come  to  make  a  drive.  They  didn't  nsk  me  what 
I  had.  I  didn't  know  it  was  whisky  that  was 
in  the  sack ;  in  fact,  didn't  know  what  it  was." 
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The  defendant,  among  other  lostmctions, 
requested  the  court  to  instruct  the  Jury  as 
follows: 

"The  jury  is  furtlier  instructed  that  evidence 
has  been  introduced  by  the  defendant,  tending 
to  explain  his  connection  with  the  whisky  tes- 
tified to  by  the  witnesses  for  the  state ;  the  con- 
tention of  the  defendant  in  this  respect  being 
that,  while  admitting  there  was  whisky  in  the 
package  testified  to,  he  had  no  knowledge  that 
the  same  contained  whisky,  or  any  other  liquor 
or  substance,  the  transportation  of  which  is  pro- 
hibited by  the  laws  of  the  state.  You  are  told 
that,  before  the  defendant  can  be  convicted  of 
the  charge  against  him,  you  must  be  satisfied 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  did  kpow,  or  did  have  rea- 
sonable cause  to  know,  that  the  contents  of  said 
package  were  such  tiiat  their  conveyance  or 
transportation  from  one  place  within  this  state 
to  another  therein  was  in  violation  of  law ;  and 
if  you  entertain  a  reasonable  doubt  as  to  wheth- 
er the  defendant  knew  or  did  not  know  the  char- 
acter of  the  contents  of  said  package,  and  that 
its  conveyance  or  transportation  was  prohibited 
by  the  laws  of  this  state,  then  your  verdict  must 
be  not  guilty.  You  are  further  instructed,  in 
determining  this  question,  namely,  whether  the 
defendant  knew  of  the  actual  contents  of  said 
package,  you  have  a  right  to  take  into  consid- 
eration all  of  the  evidence  and  circnmstances 
testified  to  on  the  trial. 

"Refused  and  exception  allowed  defendant. 
"Wilberforce  Jones,  Trial  Judge." 


The  refusal  to  give  this  instruction,  which 
was  excepted  to  by  counsel  for  the  defendant, 
is  urged  as  grounds  for  reversal  of  this  Judg- 
ment. The  trial  court  nowhere  gave  an  af- 
firmative Instruction  covering  the  law  as 
applied  to  the  defense  interposed.  The  At- 
torney General  admits  that  the  refusal  to 
give  this  instruction,  or  one  similar  thereto, 
was  error,  but  contends  that  the  •eivoc  was 
harmless  because  a  new  trial  could  not  re- 
sult in  any  other  verdict  than  that  of  guHty. 

[1]  This  court  has  repeatedly  held  that  It 
is  error  for  the  trial  court  to  fail  and  refuse 
to  instruct  on  the  law  applicable  to  a  theory 
of  the  defense  which  the  evidence  tends  to 
support,  when  the  defendant  requests  it, 
and  when  such  evidence  affects  a  material  is- 
sue in  the  case.  Crittenden  v.  State,  13  OkL 
Cr.  351,  164  Pac.  675;  Pay  ton  v.  State,  4 
Okl.  Cr.  816,  111  Pac.  666;  Mcintosh  v.  State, 
8  OkL  Cr.  469,  128  Pac.  735 ;  State  v.  HiU, 
63  Or.  461,  128  Pac.  444;  Harris  v.  State,  11 
Okl.  Cr.  412,  146  Pac.  1066. 

[2]  Instruction  No.  5,  given  by  the  court, 
is  as  follows: 
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"The  court  instructs  the  Jury  that  any  person 
who  receives  intoxicating  liquors  from  a  boot- 
legger or  other  person  not  lawfully  in  posses- 
sion thereof,  and  carries  it  any  distance,  how- 
ever short,  is  subject  to  the  same  penalties  for 
so  doing  as  the  person  who  unlawfully  trans- 
ferred the  same,  either  by  sale,  gift,  or  other- 
wise furnishing  the  same  to  the  person  receiv- 
ing the  same;  and  if  you  believe  from  the  evi- 
dence that  the  defendant  received  the  liquor 
ns  shown  in  the  evidence  in  this  case  from  J. 
L.  Spiker,  and  conveyed  the  same  from  one 
point  to  another  as  set  forth  in  the  information, 
you  should  find  the  defendant  guilty  and  assess 
his  punishment  not  to  exceed  6  months  in  the 
county  jail  of  Payne  county  and  a  fine  of  not 
more  than  $500,  or  imprisqnment  in  the  county 
jail  not  less  than  SO  days  and  a  fine  not  leas 
than  $50.00. 

"To  which  the  defendant  excepts;  exception 
allowed.      Wilberforce  Jones,  Coimty  Judge." 

This  instruction  was  given  over  the  objec- 
tion and  exception  of  counsel  for  the  defend- 
ant. When  instruction  No.  6,  given  by  the 
court.  Is  considered  in  connection  with  the  re- 
fusal to  give  the  instruction  requested,  as 
hereinbefore  set  out,  it  is  evident  that  the 
court  deprived  the  def^dant  of  the  benefit 
of  his  theory  of  defense,  that  he  had  no  ac- 
tual knowledge  whatever  of,  or  reasonable 
cause  to  know,  the  contents  of  the  package 
which  he  claims  tlie  witness  Spiker  placed 
in  his  (defendant's)  automobU<;,  and  which 
contained  the  whisky  which  he  was  charged 
with  transporting.  Instruction  No.  6  prac- 
tically Informs  the  Jury  that  the  evidence 
shows  that  the  defendant  received .  whisky ' 
from  the  witness  Spiker  (inferentiany  with 
knowledge  that  it  was  whisky),  and  the  in- 
structions given,  considered  as  a  wholev  leave 
no  alternative  to  the  Jury  but  to  convict  the 
defendant,  irrespective  of  the  question  of 
whether  or  not  the  defendant  had  any  knowl- 
edge of,  or  reason  to  know,  the  contents  of 
the  package  received  from  the  witness  Spi- 
ker. The  defense,  tf  believed,  entitled  de- 
fendant to  an  acquittal.  Golpl  v.  State,  14 
Okl.  Cr.  564,  174  Pac  288. 

[3]  In  view  of  the  fact  that  the  defendant 
had  borne  a  good  reputation  as  a  law-abid- 
ing citizen  in  that  community,  had  held  both 
the  office  of  constable  and  deputy  sheriff  in 
that  county,  and  had  never  been  shown  to 
be  a  violator  of  the  law,  it  ca'nnot  be  as- 
sumed that  the  failure'  of  the  court  to  give 
an  affirmative  instruction  covering  the  law 
as  applicable  to  the  defense  interposed  was 
not  prejudicial  error. 

The  Judgment  of  conviction  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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Ez  parte  DIXON.    (No.  2886.) 
(Suprone  Coart  of  Nevada.    Sept.  5,  1919.) 

1.  Licenses  «=»11(1)— Citt  Occupation  Tax. 

An  admission  to  the  bar  of  a  state  is  a 
Tested  and  i-alnable  right,  bat  subject  to  taxa- 
tion, indnding  a  dty  occupation  tax. 

2.  Licenses  «=>7(2)— Occupation  Tax— Uni- 
FOBMiTY— Attorn  ETB. 

A  city  ordinance,  imposing  a  tax  upon  the 
occupation  of  attorney  at  law,  held  not  in  vio- 
lation of  Const  art.  10,  g  1,  providing'  for  an 
equal  and  uniform  rate  of  taxation. 

3.  Licenses  €=35— License  Tax  on  Occupa- 
tions—Constitutionalitt. 

The  imposition  of  a  license  tax  upon  an  oc- 
cupation is  not  illegal,  because  not  expressly 
authorized  by  the  State  Constitution,  but  is 
permissible,  unless  prohibited  thereby. 

4.  Habeas  Cosfus  «=>92(1)  —  Heabino  on 
Petition, 

On  an  original  petition  for  habeas  corpus 
by  an  attorney  at  law,  convicted  on  failure  to 
pay  occupation  tax,  petitioner  cannot  be  per- 
mitted to  show  that  the  facts  proven  on  the 
trial  at  which  he  was  convicted  were  not  suffi- 
cient to  constitute  the  crime  charged. 

5.  Habeas   Cobpub   «=992(1)— Obiginal  Pb- 
TITION— Heabing. 

In  an  original  application  for  habeas  cor- 
pus by  one  convicted  of  violation  of  an  occupa- 
tion tax  law,  the  court  cannot  consider  the 
•  abuse  of  the  lower  court's  discretion  in  refus- 
ing to  grant  a  continuance  of  the  trial  in  which 
the  petitioner  was  convicted,  or  an  objection 
to  evidence  as  incompetent,  or  the  exclusion  of 
evidence  offered  in  petitioner's  behalf. 

Original  proceeding  In  habeas  corpus  upon 
petition  of  J.  B-  Dixon.  Petition  dismissed. 
and  jtetitloner  remanded  to  custody. 

J.  M.  Frame,  of  Reno,  tor  petitioner. 

L.  D.  Summerfield,  Dist  Atty.,  and  W.  D. 
Jones  and  Le  Roy  Pltce,  City  Atty.,  all  of 
Reno,  for  respondent 

COLEMAN,  O.  J.  This  Is  an  original  pro- 
ceeding In  habeas  corpus.  Petitioner  was 
proceeded  against  before  tbe  judge  of  the 
municipal  court  of  the  city  of  Reno,  charg- 
ing him  with  violating  the  ordinance  of  that 
city  making  It  a  misdemeanor  for  attorneys 
to  practice  law  without  paying  a  license  fee. 
Petitioner  having  been  convicted  as  charged, 
it  was  adjudged  that  he  pay  a.  fine,  and  in 
default  thereof  that  he  be  confined  in  jalL 
Falling  to  pay  the  fine,  petitioner  was  in- 
carcerated as  adjudged.  He  now  seeks  to  be 
discharged  npon  this  writ,  alleging  numer- 
ous reasons  as  grounds  therefor. 

[1]  The  chief  reasons  urged  upon  our  con- 
sideration are  that  the  ordinance  is  oucon- 
stitutlonaC  in  that  it  is  in  violation  of  a 


vested  right,  that  it  Is  ex  post  facto,  and 
that  it  deprives  petitioner  of  his  property 
without  due  process  of  law. 

Counsel  for  petitioner  cites  authorities  to 
the  effect  that  an  admission  to  the  bar  is 
a  vested  property  right,  and  call  our  atten- 
tion to  what  is  known  as  the  Lawyers'  Tax 
Cases,  8  Helsk.  (Tenn.)  666,  as  sustaining 
the  contention  that  a  license  tax  upon  an  at- 
torney, such  as  here  questioned,  Is  In  viola- 
tion of  the  constitutional  rights  of  a  member 
of  the  bar,  and  is  null  and  void.  While  coun- 
sel for  petitioner  has  filed  a  very  elaborate 
brief,  citing  many  authorities,  and  by  a  pro- 
cess of  reasoning  satisfactory  and  convinc- 
ing to  himself  of  the  soundness  of  bis  con- 
clusion, the  only  case  cited  which  sustains 
the  view  contended  for  by  him  is  the  Law- 
yers' Tax  Cases,  supra.  But  that  case  stands 
alone,  and  is  by  a  divided  court  In  a  note 
to  Blanchard  v.  State  of  Florida,  18  L.  R.  A. 
409,  it  Is  said: 

"In  Lawyers'  Tax  Oases,  8  Heisk,  565,  de- 
cided by  the  Supreme  Court  of  Tennessee  in 
1876,  which  case  was  also  reported  as  Card  well 
v.  State,  in  17  S.  W.  109,  in  advance  sheets 
only  and  left  out  of  the  permanent  bound  vol- 
ume, a  statute  making  it  unlawful  to  practice 
law  without  payment  of  a  license  tax  was  held 
unconstitutional;  two  judges  holding  that  the 
right  to  practice  law  could  not  be  taxed,  and 
two  others  holding  that  the  practice  of  law 
by  a  duly  admitted  attorney  without  payment  of 
the  tax  could  not  be  made  unlawful,  while  two 
judges  held  that  the  statute  was  constitutionBl. 
The  serious  division  of  opinion  among  the  judg- 
es of  the  court  much  impairs  the  effect  of  tbe 
decision  as  an  authority,  and  it  is  at  any 
rate  in  conflict  with  all  other  cases  on  the  sub- 
ject" 

In  Stewart  v.  Potts,  49  Miss.  749,  tbe  Su- 
preme Court  of  Mississippi  disposes  of  tbe 
question,  without  dtlng  an  authority,  in 
the  following  words: 

"The  only  question  made  *  •  *  la  as  to 
the  constitutionality  of  the  tax.  This  question 
is  considered  too  well  settled  to  require  dis- 
cussion. This  right  has  been  directly  exercised 
by  the  federal  government,  and  its  equivalent 
has  been  practiced  by  this  state  ever  since  its 
organization.  The  same  may  be  said  of  every 
state  in  the  Union.  If  the  tax  is  inexpedient, 
or  excessive,  the  remedy  is  at  the  ballot  box." 

In  Toung  y.  Thomas,  17  Fla.  169,  35  Am. 
Rep.  93,  the  court  passing  upon  the  question, 
observed: 

"The  plaintiff  in  this  case  Insists  in  his  bill 
that  the  levy  of  this  tax  is  in  dentation  of  hia 
vested  rights  as  an  attorney.  In  the  language 
of  tbe  Court  of  Appeals  of  Virginia  ([Ould  & 
Carrington  v.  City  of  Richmondl  23  Grat 
[Va.]  469,  470  [14  Am.  Kep.  139]),  'a  lawyer's 
license  authorizes  him  to  practice  law  in  any 
court  of  the  commonwealth.  It  is  a  vested  civil 
right,   yet  it  is  as   properly  a  legitimate  sub- 
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]cct  of  taxation  as  property  to  which  a  man  baa 
a  vested  right  I  cannot  perceive  that  there 
would  not  be  as  much  reason  for  saying  that 
a  man's  property  was  not  taxable  because  he 
has  a  vested  right  to  it,  as  for  saying  that  a 
lawyer's  license  is  not  taxable  because  he  has 
n 'vested  right  to  it.'  The  matter  of  regulating 
the  admission  of  persons  to  practice  law  is  the 
subject  of  legislative  action  and  jDontrol. '  At 
common  law  the  courts  had  no  power  to  ad- 
mit attorneys  or  counselon.  [State  ex  rel. 
Wolfe  V.  Kirke]  12  Fla.  281  [95  Am.  Dec  314]. 
Their  duties  are  of  such  character  that  in  or- 
der to  secure  proper  qualification  for  their 
discharge  the  Legislature  impoaes  the  duty  of 
examination  and  determination  upon  the  courts. 
The  only  diCteretice  between,  this  pursuit  and 
that  of  any  other  for  which  a  license  is  not 
required-  is  that  a  qualification  looking  to  com- 
petency is  required  in  one,  and  the  right  in- 
dependent of  qualification  is  in  the  other.  Be- 
cause the  law  prescribes  certain  methods  by 
which  the  existence  of  the  qualification  to  fol- 
low a  pursuit  is  determined,  and  after  deter- 
mining their  existence  a  general  authority  to 
follow  such  pursuit  is  granted,  gives  no  great- 
er right  to  follow  that  pursuit  than  exists  in 
any  citizen  to  follow  any  other  legitimate  call- 
ing or  avocation.  There  is  a  general  right  in 
every  citizen  to  acquire,  possess  and  protect 
property,  and  yet  ia  the  absence  of  such  con- 
stitutional limitation  upon  the  power  of  tax- 
ation, it  extends,  aa  is  said  by  Mr.  Justice 
Cooley,  'to  every  trade  or  occupation,  to  every 
object  of  industry,  use  or  enjoyment,  and  to 
every  species  of  possession.'  The  power  of  the 
Legislature  to  impose  a  license  tax  upon  law- 
yers is  affirmed  in  the  following  cases :  [State 
v.  King]  21  La.  Ann.  201;  [Simmons  v.  State] 
12  Mo.  268  [49  Am  Dec.  131];  [Stewart  v. 
Potts]  49  Miss.  749;  [Ould  &  Garrington  v. 
City  of  Richmond]  23  GraL  H'"-]  464  [14  Am. 
Rep.  139];  [Jones  v.  Page  &  Stallworth]  44 
Ala.  658." 

In  Cousins  t.  State,  60  Ala.  113,  20  Am. 
Rep.  200,  the  Supreme  Court  of  Alabama, 
in  sustaining  a  license  tax  on  attorneys, 
used  the  following  language: 

"But  it  is  contended  that  the  lawyer  alone 
is  exempted  from  this  power  of  regulation  by 
the  General  Assembly.  This  exemption  he  de- 
rives from  the  privilege  to  practice  his  profes- 
sion at  all,  dependent  upon  his  license  as  an  at- 
torney at  law.  In  the  technical  sense  of  the 
word,  the  sense  in  which  it  is  used  in  the 
statute,  he  is  no  lawyer  without  a  lawyer's 
license  to  confer  that  privilege  upon  him.  The 
license  of  an  attorney  at  law  creates  his  occu- 
pation simply.  If  he  does  npt  engage  in  its 
practice,  he  is  not  bound  to  pay  the  license 
demanded  by  the  statute.  If  he  does,  then  he 
must  do  80  under  the  law  which  prescribed  the 
conditions  upon  which  the  occupation  may  be 
engaged  in  or  carried  on.  There  is  nothing 
particularly  sacred  in  the  profession  or  business 
of  a  lawyer,  which  puts  him  .above  the  legisla- 
tive power  to  place  on  his  shoulders  his  just 
share  of  the  necessary  burdens  of  the  state. 
If  his  share  of  this  particular  burden  is  un- 
equal, and  he  complains  of  it  for  this  reason,  it 
will  be  removed ;  but,  without  this,  he  has  no 
more  right  to  avoid  his  duty  than  the  tobacco 


dealer,  the  peddler,  or  the  citi;ien  who  publishes 
a  newspaper  or  bakes  bread.  The  right  to  reg< 
ulate  the  property  and  the  avocations  of  its  cit- 
izens by  the  state  is  sovereign,  and  it  should 
neither  be  abrogated  nor  abandoned."    - 

The  court  of  last  resort  of  Virginia,  In 
disposing  of  the  questlop  presented  in  Ould 
&  Garrington  v.  City  of  Richmond,  23  GraL 
(Va.)  464,  14  Am.  Rep.  139,  said: 

"Yet,  whilst  a  lawyer's  license  authorizes  him 
to  practice  law  in  any  court  of  the  common- 
wealth, and  it  is  not  in  the  power  of  any  mu- 
nicipality to  deprive  him  of  that  right,  or  to 
take  away  his  license,  it  is  a  civil  right  and 
privilege,  to  which  are  attached  valuable  im- 
munities and  pecuniary  advantages,  and  is  a 
fair  subject  of  taxation  by  the  state,  or  by  a. 
municipal  corporation  where  he  resides  and  en- 
joys the  privilege.  It  is  a  vested  civil  right; 
yet  it  Is  as  properly  a  legitimate  subject  of 
taxation  as  property  to  which  a  man  has  a  vest- 
ed right.  I  cannot  perceive  that  there  would 
not  be  as  much  reason  for  saying  that  a  man's 
property  is  not  taxable,  because  he  has  a  vested 
right  to  it,  as  for  saying  that  a  lawyer's  license 
Is  not  taxable,  because  he'  has  a  vested  right 
to  it" 

That  great  constitutional  lawyer  and  Ju- 
rist, Judge  Oooley,  whose  word  Is  accepted 
as  of  persuasive  force  In  coDsldering  such 
questions,  states  Qie  rule  Jn  the  following 
words: 

"Lawyers  are  subject  to  such  license  taxes 
for  practicing  their  profession  as  may  be  im- 
posed by  the  state  and  by  municipal  authorities. 
The  license  authorizing  them  in  the  first  in- 
stance to  pursue  their  calling,  is  an  evidence 
of  character  and  capacity,  and  carries  with  it 
no  exemption  from  taxation  by  license  tax. 
The  profession  has  no  upecial  privilege  from 
that  of  other  occupations.  It  is  true  that  the 
right  to  impose  an  occupation  tax  on  practi- 
tioners of  law  has  been  much  contested,  as  de- 
priving the  attorney  of  a  vested  right,  or  as  im- 
pairing the  obligation  of  a  cofttract,  or  as  be- 
ing, in  effect,  a  tax  on  the  privilege  of  seeking 
justice  in  the  courts;  but  it  has,  nevertheless, 
been  sustained  with  only  faint  dissent'' 

In  Ex  parte  WnUams,  31  Tex.  Cr.  B.  262, 
20  S.  W.  580,  21  L.  B.  A,  783,  it  la  said: 

"But  to  tax  the  employment  of  a  vested  right 
has  never  been  held  to  impair  it,  or  interfere 
with  its  exercise.  The  question  before  us,  then, 
is  not  whether  defendant  shall  be  deprived  of 
the  right  to  practice  law  by  forbidding  the  ex- 
ercise of  the  right,  or  by  annexing  conditions 
impossible  of  performance,  as  in  the  Garland 
Case  [4  Wall.  SaS,  18  L.  Ed.  366],  but  wheth- 
er, having  been  licensed  and  permitted  to  prac- 
tice, he  may  be  taxed  for  the  privilege  granted 
by  the  state;  for,  though  a  license  be  a  vested 
right,  yet,  unless  there  is  something  in  the  priv- 
ilege by  which  the  state  has  relinquished  the 
right  of  taxation,  it  is  presumed  to  be  accepted 
subject  to  the  power  of  the  state  to  impose  upon 
its  exercise  a  share  of  the  public  burdens  by 
way  of  taxation.  Providence  Bank  v.  Billings, 
29  U.  S.  (4  Pet.)  663,  7  L.  Ed.  953.  This  ques- 
tion has  been  repeatedly  before  the  courts  of 
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the  country,  and,  with  bnt  a  single  qualified 
exception,  they  have  declared  that  the  practice 
of  the  legal  profession  is  subject  to  an  occupa- 
tion tax,  like  any  other  occupation.  In  the 
leading  case  of  Ould  ▼.  Richmond,  23  Grat  464, 
14  Am.  Rep.  139,  the  court  says  that,  while 
the  lawyer  could  not  b^  deprived  of  his  right, 
except  by  the  judgment  ot  a  court,  it  was  also 
a  valuable  civil  right  and  privilege,  to  which 
were  attached  valuable  immunities  and  pecu- 
niary advantages,  and  is  a  fair  subject  of 
taxation  by  the  state.  Weeks,  Attorneys  at 
Law,  §  4^;  Tiedeman,  Pol.  Powers,  101;  State 
V.  Haynes,  4  S.  0.  410;  Jones  v.  Page,  44  Ala. 
658;  Cousins  v.  Stete,  60  Ala.  113  [20  Am. 
Rep.  290] ;  In  re  Knox,  64  Ala.  465;  Savannah 
V.  Hines,  53  Ga.  616;  Wright  v.  Atlanta,  54 
Ga.  645;  Holland  v.  Isler,  77  N.  0.  1;  Wfl- 
mington  y.  Macks,  86  N.  C.  88,  41  Am.  Rep. 
443;  State  v.  King,  21  La.  Ann.  201;  State 
V.  Waples,  12  La.  Ann.  343;  Young  v.  Thomas, 
17  na.  170,  35  Am.  Rep.  93;  State  v.  Gazley, 
^  Ohio,  22;  State  v.  Hibbard  and  State  v. 
Proudfit,  3  Ohio,  63;  St  Louis  v.  Laughlin, 
49  Mo.  659." 

See,  also,  Lent  v.  City  of  Portland,  42  Or. 
488,  71  Pac.  645;  City  of  Sonora  v.  Curtin, 
137  Cal.  583,  70  Pac.  674. 

The  authorities  all  agree  with  one  con- 
tention of  petitioner,  and  that  Is  tbat  an  ad- 
mission to  the  bar  of  a  state  is  a  vested 
and  valuable  right;  bnt  they  go  a  step  far- 
ther than  petitioner,  and  hold  such  vested 
right  should  be  taxable^  and  rightly  so. 
Why  should  a  member  of  the  bar  who  1b  en- 
gaged'in  the  practice  of  his  profession  be 
free  from  taxation?  Should  he,  merely  be- 
cause he  has  been  adjudged  qualified  to 
pursue  a  certain  calling  and  has  acquired 
a  vested  right  in  consequence  thereof,  be 
more  sacred  than  the  peddler  or  the  mer- 
chant? If  there  should  be  any  preference, 
we  can  see  no  reason  why  the  lawyer  should 
be  the  privileged  one.  In  his  admission  to 
the  bar  he  is  favored  over  the  average  citl- 
sen.  He  is  protected.  He  is  protected,  in 
tbat  no  one  else  can  invade  the  realm  until 
designated  by  some  authority  as  qualified  to 
do  so.  But  because  he  is  thus  favored  for  life, 
during  good  behavior,  should  that  be  pleaded 
as  such  a  vested  right  as  seta  him  apart  from 
the  rest  of  the  world  as  one  immune  from 
sharing  the  burdens  of  the  government 
which  gives  him  protection?  The  man  who 
acquires  a  right  or  privilege  not  enjoyed 
by  all  humanity  ought  to  be  willing  to  bear 
bis  stiare  of  taxation.  The  courts  of  the 
land,  with  a  peculiar  unanimity,  have  held, 
in  no  tmcertain  terms,  that  he  should,  and 
we  are  in  accord  with  both  the  conclusions 
reached    and    the    reasons    given    therefor. 

[2]  It  is  next  contended  that  the  ordinance 
Is  in  violation  of  article  10,  $  1,  of  the  Con- 
stitution of  Nevada,  wlilch  provides  for  an 
equal  and  uniform  rate  of  taxation.  It  is 
not  pointed  out  in  Just  what  way  the  tax- 
ation under  this  ordinance  is  not  uniform. 
It  provides  for  a  graduated  rate  ot  tax- 


ation, based  upon  the  Individual  Income; 
and,  as  said  in  some  of  the  cases  In  which 
this  question  is  considered,  it  is  impossible 
to  attain  uniformity  to  a  math^natlcal  ex- 
actness. In  Ould  &  Carrington  v.  City  of 
Richmond,  supra,  it  was  observed: 

"  *  •  .*  The  tax  ought  to  be  proportioned, 
as  nearly  a«  practicable,  to  the  value  of  that 
right  and  privilege.  But,  exact  justice  and 
equality  are  not  attainable,  and  consequently 
not  required"  (citing  authorities). 

In  Ex  parte  Robinson,  12  Nev.  263,  28  Am. 
Rep.  794,  the  court,  speaking  through  Hawl- 
ey,  J.,  held  that  the  section  of  the  Consti- 
tution in  question  did  not  apply  to  licenses 
Imposed  for  conducting  any  business  or  pro- 
fession. To  the  same  effect:  Ex  parte  Cohn, 
13  Nev.  424 ;  City  of  Ogden  v.  Grossman,  17 
Utah,  66,  53  Pac.  985 ;  Dillon,  Municipal  Cor- 
porations, VOL  4  (5th  Ed.)  {  1410;  McQuil> 
lln,  Municipal  Corporations,  |  1001. 

[8]  It  is^lso  insisted  tb&t  the  imposition 
of  a  license  tax  is  illegal,  because  not  ex- 
pressly authorized  by  the  state  Constitution. 
Such  is  not  the  law.  DUIon,  Mun.  Corp. 
(6th  Ed.)  {  410,  says: 

"In  the  absence  of  any  constitutional  prohibi- 
tion or  restriction,  it  is  within  the  undoubted 
power  of  the  Legislature  to  impose  a  tax  apon 
employments,  occupations,  or  avocations,  or  to 
authorize  municipal  authorities  so  to  do." 

Cyc  states  the  rule  in  the  following  lan- 
guage: 

"In  the  absence  of  any  inhibition,  express  or 
implied,  in  the  state  Constitution,  the  Legisla- 
ture may,  either  in  the  exercise  of  the  police 
power  or  for  the  purposes  of  revenue,  levy 
license  taxes  on  occupations  or  privileges  with- 
in the  limits  of  the  sUte."    25  Cyc  599. 

The  same  rule  is  declared'  in  3  McQuillin. 
Municipal  Corporations,  {  986. 

The  Supreme  Court  of  Kansas,  qpeaking 
through  Brewer,  J.,  later  one  of  the  great 
Justices  of  the  Supreme  Court  of  the  United 
States,  in  considering  this  and  other  ques- 
tions raised  in  this  case,  said: 

"In  the  absence  of  any  inhibition,  express  or 
implied,'  in  the  Constitution,  the  Le(^ature  has 
power,  either  directly  to  levy  and  collect  license 
taxes  on  any  business  or  occupation,  or  to  dd- 
egate  like  authority  to  a  municipal  corpora- 
tion. This  seems  to  be  the  concurrent  voice  of 
all  the  authorities.  In  1  Dill.  Mun.  Corp. 
(3d  Ed.)  g  367,  note,  the  author  says:  'Un- 
less specially  restrained  by  the  Constitution, 
the  Legislature  may  provide  for  the  taxing  of 
any  occupation  or  trade,  and  may  confer  this 
power  upon  municipal  corporations.'  In  Bur- 
roughs, Tax'n,  148,  is  this  language:  'Where 
the  Constitution  is  silent  on  the  subject,  the 
right  of  the  state  to  exact  from  its  citizens  a 
tax  regulated  by  the  avocations  they  pursue 
cannot  be  questioned.'  In  Savings  Soc.  v. 
Coite,  6  Wall.  606  [18  L.  Ed.  897],  the  Su- 
preme Court  of  the  United  States  thus  states 
the  law:   'Nothing  can  be  more  certain  in  legal 
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dedsion  than  that  the  privileges  and  franchises 
of  a  private  coiporation,  and  all  trades  and 
avocations  by  which  the  citizens  acqaire  a  live- 
lihood, may  be  taxed  by  a  state  for  the  support 
of  the  state  government'  Hamilton  Co.  v. 
Massachusetts,  6  'Wiill.  638  [18  L.  Ed.  907]; 
Cooley,  Tax'n,  384-392,  410.  On  page  394 
the  author  observes:  The  same  is  true  of  oc- 
cupations; government  may  tax  one,  or  it  may 
tax  all.  There  is  no  restriction  upon  its  pow- 
er in  this .  regard,  unless  one  is  expressly  im- 
posed by  the  Constitation.'  In  State  Tax  on 
Fureiga-IIeld  Bonds,  15  Wall.  300  [21  L.  Ed. 
179],  Field,  J.,  among  other  things,  speaking 
of  the  power  of  taxation,  says:  'It  may  touch 
property  in  every  shape — in  its  natural  condi- 
tion, in  its  manufactured  form,  and  in  its  va- 
rious transmutation;  and  the  amount  of  taxa- 
tion may  be  determined  by  the  value  of  the 
property,  or  its  use,  or  its  capacity,  or  its  pro- 
ductiveness. It  may  touch  business  in  the 
almost  infinite  forms  in  which  it  is  conducted— 
in  profcssiona,  in  commerce,  in  manufactures, 
and  in  transportations.  Unless  restrained  by 
the  Constitution,  the  power  as  to  the  mode, 
forms,  and  extent  of  taxation  is  unlimited.'  See, 
also,  the  authorities  collected  in  Fretwell  v. 
City  of  Troy,  18  Kan.  274.  Nor  does  this  rest 
alone  upon  a  mere  matter  of  authority.  Full 
legislative  power  is,  save  as  specially  restrict- 
ed by  the  Constitution,  vested  in  the  Legisla- 
ture. Taxation  is  a  legislative  power.  Full 
discretion  and  control,  therefore,  in  reference 
to  it,  is  vested  in  the  Legislature,  'save  when 
specially  restricted.  l%er«  is  no  inherent  vice 
in  the  taxation  of  avocations.  On  the  contra- 
ry, business  is  as  legitimate  an  object  of  the 
taxing  power  as  property.  Oftentimes  a  tax 
on  the  former  results  in  a  more  even  and  ex- 
act justice  than  one  on  the  latter.  Indeed,  the 
taxing  power  is  not  limited  to  either  property 
or  avocations.  It  may,  as  was  in  fact  done  dur- 
ing the  late  war  and  the  years  immediately  suc- 
ceeding, be  cast  upon  incomes,  or  placed  upon 
deeds  or  other  instruments.  We  know  there  is 
quite  a  prejudice  against  occupation  taxes.  It 
is  thought  to  be  really  double  taxation.  Judge 
Dillon  well  says  that  'such  taxes  are  apt  to  be 
inequitable,  and  the  principle  not  free  from 
great  abuse.'  Yet,  wisely  imposed,  they  will 
go  far  towards  equalizing  public  burdens.  A 
lawyer  and  a  merchant  may  out  of  their  re- 
spective avocations  obtain  the  same  income. 
Each  receives  the  same  protection  and  enjoys 
the  same  benefits  of  society  and  government. 
Yet  the  on«  having  tangible  property  pays  tax- 
es; the  other,  whose  property  is  all  in  legal 
learning  and  skill,  wholly  intangible,  pays  noth- 
ing. A  wisely  adjusted  occupation  tax  equal- 
izes these  inequalities."  City  of  Newton  v. 
Atchison,  31  Kan.  151,  1  Pac.  288. 

[4]  It  Is  urged  tbat  petitioner  should  be 
jtermltted  to  produce  evidence  for  the  pur- 
pose of  showing  that  the  facts  proven  on 
the  trial  at  which  he  was  convicted  were 
not  sufficient  to  constitute  the  crime  charged. 
To  snpi)ort  this  contention  our  attention  Is 
called  to  the  Eureka  Bank  Cases,  35  Nev.  80, 
126  Pac.  655,  129  Pac.  308.  Those  cases  do 
not  justify  any  such   contention;  and  this 


court,  speaking  through  Hawley,  C.  J.,  in 
Phillips  v.  Welch,  12  Nev.  158,  squarely  dis- 
approved of  such  a  practice.   The  court  said: 

"No  court  can  discharge  on  habeas  corpus  a 
person  that  is  in  execution  by  the  judgment 
of  any  other  court  having  jurisdiction  of  the 
subject-matter.    •    •    ••• 

This  statement  Is  reasonable  and  unan- 
swerable. If  any  other  position  be  taken,  it 
will  lead  to  Interminable  litigation,  and  es- 
tablish a  rule  that,  in  its  consequences.  If 
carried  to  its  logical  conclusion,  will  destroy 
the  force  of  every  judgment,  until,  per- 
chance, the  court  of  final  resort  has  put  Its 
stamp  of  approval  upon  It. 

[5]  It  is  also  contended  that  petitioner 
should  be  discharged  because  the  trial  court 
abused  Its  discretion  In  refusing  to  grant  a 
continuance  of  the  trial  of  petitioner,  and 
for  the  further  reason  that  the  trial  court 
admitted,  over  objection,  incompetent  evi- 
dence, and  refused  to  admit  In  evidence  com- 
petent and  material  testimony  offered  in  bo- 
half  of  petitioner,  "and. In  various  ways  pre- 
vented petitioner  from  having  a  fair  and  im- 
partial trial."  These  are  matters  which  a 
court  cannot  consider  In  a  proceeding  of 
this  character. 

Petitioner's  brief  presents  some  other 
points,  but  they  are  either  disposed  of  by 
what  we  have  said,  or  are  so  utterly  with- 
out merit  as  not  to  justify  si)eciflc  consid- 
eration. The  petition  should  be  dismissed, 
and  petitioner  remanded  to  custody. 

It  is  so  ordered. 

SANDEBS  and  DUCKER,  33..  concnr. 


PETERSON    V.    INCORPORATED    TOWN 
OF  GUERNSET,  IN  PLATTE  COUN- 
TY.    (No.  921.) 

(Supreme  (3ourt  of  Wyoming.    Sept.  22,  1919.) 

1.  Intoxicatino  Liquors  «=>69,  106(1)— 
Revocation  of  Licenses  Limited  to  Stat- 
uTOBT  Grounds. 

The  power  of  a  hoard  of  county  commis- 
sioners,  under  Comp.  St  1910,  SS  2835,  2836, 
to  grant,  refuse,  or  revoke  a  retail  liquor  li- 
cense, is  not  one  of  unlimited  discretion,  but  is 
limited  to  the  causes  stated  in  the  statutes. 

2.  Intoxicating  Liquors  €=»98— On  Revo- 
cation OF  County  License,  Uneabned 
Fee  Not  Recovebablb. 

A  grantee  of  a  saloon  license  from  the 
board  of  county  commissioners  cannot  recover 
an  unearned  portion  of  a  license  fee  voluntarily 
paid  and  turned  over  to  the  town  treasurer  in 
accordance  with  statute,  where  the  license  was 
revoked  by  the  county  board,  and  the  revoca- 
tion was  without  fault  on  the  part  of  defendant 
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city,  in  view  of  Oomp.  St.  1010,  §i  2826,  2886, 
2836,  and  particularly  Laws  1911,  c.  13,  {  1, 
providing  tliat  no  liquor  license  money  shall 
be  refunded  to  licensee. 

3.  Statotes  ®=»220— laioiSLATivK  CoNSTBtra* 

TICK  OF  FOBMEB  STATUTE  OF  GBEAT  WEIOHT. 

A  legislative  construction  of  Oomp.  St.  1910, 
SS  2826,  2835,  2836,  and  Laws  1911,  c.  13,  §  1, 
relating  to  granting  of  liquor  licenses,  that  no 
license  fee  shall  be  refunded  to  any  licensee,  as 
shown  by  I/aws  1919,  c.  100,  {  1,  relating  to 
refunding  of  license  fees  after  enacting  statu- 
tory prohibition,  is  entitled  to  great  weight. 

Brror  to  District  Court,  Platte  County; 
William  C.  Mentzer,  Judge. 

Action  by  Kate  F.  Peterson  against  the 
Incorporated  Town  of  Guernsey,  in  Platte 
County.  From  a  Judgment  of  dismissal, 
plalntifC  brings  error.    AflBrmed. 

Elnkead  &  Henderson,  of  Cheyenne,  for 
plaintiff  In  error. 

O.  O.  Natwick,  of  Wheatland,  and  M.  A. 
Kline,  of  Cheyenne,  for  defendant  In  error. 

BLTDBNBURGH,  J.  The  plaintiff  In  er- 
ror, plaintiff  below,  brought  this  case  In  the 
district  court  of  Platte  county  to  recover  the 
sum  of  $926.05  from  the  defendant.  Incorpo- 
rated town  of  Guernsey,  as  the  alleged  un- 
earned portion  of  a  license  fee  paid  for  a 
license  granted  to  the  plaintiff  by  the  board 
of  county  commissioners  of  Platte  county  to 
sell  intoxicating  liquor  at  retail  at  a  desig- 
nated place  within  the  defendant  town.  An 
amended  and  substituted  petition  was  filed  by 
the  plaintiff  by  leave  of  court,  and  a  demur- 
rer, "that  siaid  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  the  defendant,"  and  "that  the  facts 
stated  In  the  petition  are  not  sufficient  to  en- 
title plaintiff  to  the  relief  demanded  In  said 
petition  or  to  any  relief  whatsoever,"  having 
been  sustained  by  the  court,  and  the  plaintifl' 
declining  to  plead  further,  judgment  was  ren- 
dered against  the  plaintiff,  and  her  action 
dismissed,  and,  seasonable  exceptions  having 
been  taken  by  plaintiff,  the  case  Is  here  on 
error  alleged  in  sustaining  the  demurrer  and 
rendering  the  Judgment  of  dismissal. 

The  sole  question  before  this  court  is: 
Does  the  amended  and  substituted  petition 
state  a  cause  of  action  against  the  defend- 
ant?    Said  petition.  In   substance,   alleges: 

That  the  defendant  is  an  incorporated 
town,  situated  In  Platte  county,  Wyo.  That 
the  board  of  county  commissioners  of  Platte 
county,  on  proper  application  by  plaintiff  on 
June  5,  1916,  licensed  plaintiff  to  maintain 
and  carry  on  the  business  of  retail  liquor 
dealer  in  a  certapi  building  in  the  defendant 
town,  in  consideration  of  which  license  the 
plaintiff  paid  into  the  treasury  of  the  de- 
fendant the  sum  of  $1,000  as  required  by  law. 
The  license  to  run  from  January  4,  1916,  to 


January  4, 1917 ;  said  license  being  set  ont  In 
full  in  the  petition.  That  after,  but  not  be- 
fore, the  issuance  of  the  said  license,  the 
plaintiff  entered  upon  the  business  authorized 
by  the  license  and  in  strict  conformity  there- 
with, and  with  the  law  applicable  thereto, 
and  continued  to  operate  thereunder  until 
the  said  permit  was  revoked  by  the  said 
board  of  county  commissioners,  but  not  after 
the  license  was  revoked. 

"That  during  all  the  time  plaintifl  operated 
under  said  permit  she  neither  suffered  nor  per- 
mitted any  disorder,  disturbance  of  the  public 
peace,  drunkenness,  or  unlawful  games  or  prac- 
tices, or  any  violation  of  any  law  whatsoever, 
in  or  about  the  house  or  place  for  which  said 
license  was  granted  aforesaid ;  but,  on  the  other 
hand,  plaintiff  states  that  at  all  times  sulwe- 
quent  to  the  granting  of  said  permit  aforesaid 
plaintiff  conducted  said  place  in  an  orderly  and 
lawful  manner  and  strictly  as  required  by  law, 
and  that  subsequent  to  the  granting  of  said  per- 
mit she  gave  to  said  board  of  county  commis- 
sioners no  cause  or  reason  or  lawful  excuse  for 
the  cancellation  or  revocation  of  said  permit, 
nor  did  any  of  her  agents  or  employes  give  said 
board  any  lawful  reason  or  excuse  or  cause  for 
the  revocation  of  said  permit,  but,  on  the  other 
hand,  performed  their  duties  in  and  alK>at  said 
place  in  strict  accordance  with  law." 

That  on  February  2,  1916,  said  board  of 
county  coihmlssioners,  no  fault,  cause,  or  rea- 
son having  been  furnished  therefor  by  the 
plaintiff  or  her  agents,  revoked  the  license 
and  notified  plaintiff  that  said  revocation 
would  become  effective  at  12  o'clock  mid- 
night of  February  6,  1916,  at  which  time 
plaintiff  discontinued  said  business  and  ever 
since  has  ceased  to  operate  under  said  li- 
cense. That  no  previous  notice  was  given 
plaintiff  of  the  intention  of  the  board  to  re- 
voke said  license,  or  any  opportunity  to  be 
heard  thereon,  and  no  objections  or  com- 
plaints as  to  plaintlfTs  conduct  of  the  place 
were  filed  with  the  lioard  or  made  against 
the  plaintiff.  That  the  board  revoked  said 
license  "without  any  pretense  of  lawful  rea- 
son or  ground  therefor  existing  or  occurring 
at  any  time  since  the  issuance  of  said  per- 
mit." That  plaintiff  at  all  times  conducted 
a  quiet  and  orderly  place,  in  strict  compli- 
ance with  law  In  every  particular.  That  by 
reason  of  the  actl<ni  of  the  board  of  county 
commissioners  plaintiff  was  denied  the  right 
to  carry  on  said  business  subsequent  to  Feb- 
ruary 6,  1916, 

"and  without  any  fault  on  her  part,  or  any  of 
ber  agents,  *o°/sgg  of  the  consideration  for  said 
sum  of  $1,000  paid  by  plaintiff  to  the  treasurer 
of  the  town  of  Guernsey  for  said  license,  to  wit, 
the  sum  of  $926.05,  has  wholly  failed  and  plain- 
tiff received  nothing  whatever  therefor.  Tliat 
said  defendant  is  now  wrongfully  withholding 
from  plaintiff  said  simi  of  $926.05,  and  refuses 
to  return  the  same  to  plaintiff,  and  that  said 
town  of  Guernsey  aforesaid  is  therefore  indebted 
to  plaintiff  in  the  sum  of  $926.06,  with  interest 
thereon  from  the  6th  day  of  February,  1016." 
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The  petition  then  alleges  that  the  $1,000  Is 
still  In  the  town  treasury,  having  been  or- 
dered by  the  town  council  to  be  kept  In  a 
spe<dal  fund  to  await  the  result  of  this  ac> 
tion,  and  that  plalntifF  presented  her  verified 
claim,  as  required  by  the  statute,  to  tbe  town 
wuncil  for  allowance,  and  that  said  town 
council  on  November  9,  1916,  rejected  and  re- 
fused to  allow  said  daim. 

The  demurrer  admits  these  facts  as  true 
for  the  purposes  of  this  case,  and  the  ques- 
tion to  be  decided  is:  Can  one  who  has  paid 
tbe  required  license  fee  into  a  city  or  town 
treasury  for  a  liquor  license  granted  by  the 
board  of  county  commissioners  of  the  county, 
which  has  ceased  to  be  effective  through  no 
fault  of  the  person  licensed,  and  through  no 
action  or  fault  of  the  city  or  town  or  its 
officers,  recover  an  amount  of  the  money  paid 
proportional  to  the  time  during  which  the  li- 
cense was  inoperative? 

[1]  Under  tbe  laws  of  this  state  relating 
to  tbe  Issuance  of  liquor  licenses,  in  force  at 
tbe  times  mentioned  in  tbe  petition  in  this 
case,  the  boards  of  the  county  commissioners 
of  the  several  counties  were  the  officers  vest- 
ed with  the  power  to  grant  llcemses  to  sell  In- 
toxicating liquors,  but  when  granted  the^- 
cense  fee  or  tax  of  |1,000  provided,  by  stat- 
ute for  the  yearly  license  was  to  be  paid 
into  the  treasury  of  the  city  or  town  within 
which  the  place  mentioned  In  the  license  was 
situated,  and  additional  power  was  given 
to  the  municipality  to  regulate,  license,  or 
suppress  the  sale.  This  power  was  in  some 
Instances  exercised  by  the  town  by  enacting 
additional  town  licenses  of  a  regulatory  char- 
acter, but,  as  far  as  appears  from  the  record 
before  us,  had  not  been  taken  advantage  of 
in  any  way  by  the  defendant  town  of  Guern- 
sey. That  the  power  of  the  board  of  county 
commissioners  to  grant  or  refuse  licenses  was 
not  one  of  unlimited  discretion,  or  to  refuse 
without  some  cause  based  upon  tbe  qualifi- 
cations of  the  applicant  as  indicated  in  the 
statute,  this  court  decided  in  State  v.  Board 
of  Commissioners  of  Platte  County  et  al.,  177 
Pac.  131.  Tbe  power  of  the  board  to  revoke 
licenses  is  contained  in  sections  2835  and  2836 
of  Wyoming  Compiled  Statutes  of  1010, 
which  are  as  follows: 

Section  2835:  "Whenever  any  person  or  per- 
sona, having  a  retail  liquor  license,  shall  suffer 
or  permit  any  disorder,  disturbance  of  the  pub- 
lic peace,  drunkenness,  or  unlawful  games  or 
practices,  or  violation  of  any  law  whatsoever,  in 
his,  her  or  their  house  or  place  for  which  such 
license  shall  be  granted,  such  person  or  persons 
■hall  forfeit  said  license,  and  such  license  shall 
not  be  renewed  for  three  months  thereafter," 

Section  2836:  "Whenever  it  shall  appear  to 
tlie  board  of  county  commissioners  that  any  per- 
son licensed  as  aforesaid  is  conducting  a  disor- 
derly place  it  shall  be  within  the  power  of,  and 
farther  tlie  duty  of  said  board,  by  order  duly 
made,  to  revoke  said  license,  and  in  such  case 
there  shall  be  no  rebate  of  the  license  fee  of 
such  persons." 


Under  the  maxim  "Expressio  unlns  est  ex- 
cluslo  alterlus,"  the  power  of  revocation  is 
limited  to  tbe  causes  stated  in  these  statutes. 
17  R.  G.  li.  655.  And  wliat  was  said  In  the 
case  of  Pehrson  v.  City  Council  of  City  of 
Ephraim,  14  Utah,  147,  <m  page  150,  46  Pac. 
j  657,  on  page  658,  is  applicable  here: 

"If,  then,  those  sitting  to  administer  the  law, 
upon  lawful  application  therefor,  can  only  re- 
fuse a  license  for  cause,  and  must  determine 
each  case  upon  relevant  facts,  and  exercise  a 
sound  discretion,  can  they  revoke  such  license 
at  mere  will?  Counsel  for  the  appellant  insists 
that  section  2,  above  quoted,  confers  such  pow- 
er. We  do  not  think  this  position  tenable.  Un- 
der such  a  construction  the  two  sections  wonld 
be  in  conflict  with  each  other,  or,  rather,  the 
effect  and  operation  of  the  one  would  avoid  and 
annul  the  effect  and  operation  of  the  other,  be- 
cause, under  the  first  section,  upon  application 
therefor,  unless  good  cause  existed  for  refusing, 
the  license  wonld  have  to  be  granted,  and  un- 
der tbe  seccnd  it  might  be  immediatdy  revoked 
without  cause.    This  wonld  be  unreasonable." 

It  may  therefore  well  be  admitted  that 
under  the  facts  alleged  here  the  action  of  the 
lK>ard  of  county  commissioners  in  revoking 
the  license  was  unwarranted  and  void.  23 
Cyc.  166. 

[2]  But  does  that  give  the  plaintiff  tbe 
right  to  recover  the  money  from  the  defend- 
ant town.    By  the  weight  of  authority  it  is 
generally  held  that,  In  the  absence  of  statu- 
j  tory  authority  to  refund,  there  can  be  no  re- 
I  covery  of  an  unearned  portion  of  a  license 
'  fee  from  a  municipal  corporation.     23  Cyc. 
153.    The  reasons  given  for  these  decisions 
are  that  the  payment  is  voluntary,  and  under 
the  well-established  principle  of  law: 

"That  money  paid  voluntarily  and  with  Imowl- 
edge  of  the  facts  cannot  be  recovered  and  that 
this  is  especially  true  of  money  paid  in  the  na- 
ture of  taxes,  even  if  the  taxes  are  illegal." 

It  is,  liowever,  claimed  by  the  plaintiff  that 
an  action  in  the  nature  of  assumpsit,  such  as 
the  one  at  bar,  "will  He  whenever  one  has  the 
money  of  another  which  he  in  equity  and 
good  conscience  has  no  right  to  retain,"  and  a 
number  of  cases  are  cited  and  quoted  in  the 
brief  sustaining  this  principle  as  applied  to 
cases  where  a  license  to  sell  liquor  has  been 
revoked,  or  failed  for  various  causes.     We 
think  that  all  of  these  cases  are  distlnguish- 
j  able  from  the  case  at  bar.    In  nearly  all  the 
I  decision  is  based  on  the  fact  that  the  license 
I  failed  or  was  revoked  by  the  act  of  the  de- 
;  fendant   city,    and    the    action    is   brought 
against  the  one  who  granted  the  license  and 
received  the  money.     In   a  number  of   the 
cases  cited  the  courts  based  the  decision  on 
j  the  fact  that  the  money  had  been  paid  under 
mistake  of  either  fact  or  law  and  could  there- 
fore be  recovered.    Northrop's  Executors  v. 
Graves,  19  Conn.  548,  50  Am.  Dec  264;  Ray 
V.  New  Castle,  3  B.  Mon.  (Ky.)  510,  39  Am. 
Dec.  479;    Scott  v.  New  Castle,  132  Ky.  616, 
1 116  8.  W.  788,  21  L.  R.  A.  (N.  S.)  112. 
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Tbe  cases  that  bold  a  recovery  can  be  had 
base  tbe  right  .on  the  principle  that  the  de- 
fendant is  wrongfully  retaining  money  of 
the  plalntUF,  as  stated  In  Soderberg  t.  BLing 
County,  15  Wash.  194,  45  Pac.  785,  33  U  H. 
A.  670,  55  Am.  St  Rep.  878,  882,  quoting  from 
State  V.  St.  Johnsbury,  59  Vt.'  832,  10  Atl. 
531,  as  follows: 

"When  the  fact  is  fonnd  that  the  defendant 
has  the  plaintiff's  money,  if  he  can  show  neither 
iegal  nor  equitable  ground  for  keeping  it,  the 
law  creates  the  privity  and  the  promise."  (The 
italics  are  ours.) 

And  the  same  case,  quoting  from  Attorney 
General  v.  Perry,  2  Comyn,  481,  states  the 
rule  as  follows: 

'^Whenever  a  man  receives  money  belonging 
to  another  without  any  reason,  authority,  or  con- 
sideration, an  action  lies  against  the  receiver 
as  for  money  received  to  the  other's  use;  and 
this  as  well  where  the  money  is  recdved  through 
mistake,  under  color,  and  upon  an  apprehen- 
sion, though  a  mistaken  apprehension  of  having 
good  authority  to  recdve  it,  as  where  it  is  re- 
ceived by  imposition,  fraud,  or  deceit  in  the 
receiver." 

The  case  at  bar  does  not  come  under  ei- 
ther of  tbe  alternatives  of  this  rule.  The 
money  was  not  received  under  any  mistake, 
either  of  law  or  fact,  nor  has  the  defendant 
done  anything  to  nullify  tbe  consideration  to 
the  plaintiff,  and  tbe  defendant  is  entitled  to 
retain  it  under,  not  only  tbe  permission,  but 
the  mandate,  of  tbe  stati}tes  of  the  state,  as 
we  shall  show  further  on. 

The  cases  relied  on  by  plaintiff  are  all  pri- 
marily based  on  decisions  of  tbe  Supreme 
Court  of  Nebraska,  and  tbe  court  of  that 
state  In  later  cases  seems  to  doubt  tbe  cor- 
rectness of  its  earlier  decisions,  while  follow- 
ing them.  In  Chamberlain  v.  City  of  Tecum- 
seh,  43  Neb.  221,  61  N.  W.  632,  referring  to 
these  Nebraska  cases  on  this  question  the 
Supreme  Court  of  Nebraska  says: 

"While  each  member  of  the  court,  as  now 
constituted,  entertains  some  doubt  as  to  the 
soundness  of  the  doctrine  laid  down  in  these 
cases,  we  do  not  now  feel  justified  in  disturbing 
a  rule  which  has  been  so  long  recognized  and  fol- 
lowed by  the  courts.  The  right  to  recover  un- 
earned license  money  is  settled  by  the  above 
decisions,  and  if  a  different  rule  is  to  be  adopt- 
ed it  must  come  through  a  legislative  enact- 
ment." 

And  in  Wood  v.  School  District  No.  32,  80 
Neb.  722,  115  N.  W.  308,  15  I*  R.  A.  (N.  S.) 
478,  where  the  administrator  of  a  deceased 
person  sued  to  recover  the  unearned  portion 
of  a  license  fee  rendered  inoperative  by  tbe 
death  of  tbe  licensee,  that  court  said: 

"Upon  the  oral  argument,  I  was  favorably 
impressed  with  this  proposition,  for  the  reasoo 
it  seemed  fair  and  just  that  the  estate  of  a 
deceased  person  should  recover  unearned  license 
money  so  long  as  it  was  impossible  to  condnne 
the  business  under  the  license.    But  upon  fur- 


ther consideration  I  am  convinced  that  the  law 
will  not  permit  a  recovery.  The  deceased  paid 
the  license  fee  voluntarily,  and  received  all  that 
the  licensing  board  could  give  to  him.  The  li- 
cense was  not  rendered  inoperative  through  any 
fault  of  the  authorities.  In  the  absence  of  a 
statute  permitting  it,  the  legal  representatives  of 
a  deceased  licensee  cannot  recover  any  part  of 
the  amount  paid  for  the  liquor  license  because 
of  the  latter's  death  before  the  expiration  of  the 
term  of  the  Ucense." 

The  case  of  Allaman  t.  Oklahoma  City, 
21  Okl.  142,  95  Pac.  468,  16  L.  R.  A.  (N.  S.) 
611,  17  Ann.  Gas.  184,  Is  relied  on  generally 
as  the  leading  case  on  this  question  of  tbe 
right  to  a  refnnd  where  prohibition  has 
gone  ii^to  effect,  either  locally  or  state-wide, 
and  thus  the  right  to  sell  liquor  has  ceas- 
ed before  the  expiration  of  the  license.  In 
that  case  the  court  founded  its  decision  on 
tbe  Nebraska  cases,  as  from  that  "state  the 
territory  of  Oklahoma  adopted  its  statutes 
regulating  the  Ucense  and  sale  of  intoxica- 
ting liquors."  The  cases  from  tbe  state  of 
Washington  are  also  strongly  relied  upon 
by  plaintiff  to  support  her  contention.  These 
cases  are  also  based  on  tbe  Nebraska  cases, 
and  on  tbe  principle  as  stated  in  Pearson 
V.  Seattle,  14  Wash.  438,  44  Pac  884,  as 
follows: 

"The  respondent  paid  his  money  tor  a  ooBf 
sideration  which  he  has,  in  part,  failed  to  re- 
ceive, by  reason  of  the  act  of  the  city.  On  the 
other  hand,  the  city  has  received  money  for  the 
granting  of  a  privilege  ichich  it  has  repudiated 
and  annuUed,  It  is  therefore  in  justice  and 
equity,  bound  to  repay  it"    (Italics  are  onrs.) 

The  case  of  State  v.  Ritter,  74  Wash. 
649,  134  Pac.  492,  was  a  case  in  which  tbe 
Ucense  failed  because  the  licensees  were  not 
citizens  of  the  United  States,  and  tbe  city 
council  allowed  a  rebate  and  ordered  a  war- 
rant drawn,  which  the  defendant  as  mayor, 
refused  to  sign,  and  mandamus  was  brought 
to  compel  him  to  do  sa  The  court  held  that 
while  the  city  might  not  be  compelled  to  re- 
fund, they  had  a  right  to  compromise  or  settle 
disputed  claims,  and,  tiavlqg  ordered  the 
warrant  Issued,  tbe  mayor  should  be  com- 
pelled to  sign  it  saying: 

"Such  repayment  might  not  he  compelled— 
that  question  is  not  before  us — but  the  council 
may,  if  it  sees  fit  return  any  money  which  lias 
been  paid  under  a  mistake  of  law  or  of  fact, 
and  to  which  it  has  no  moral  claim." 

And  it  quotes  with  approval  from  tfat- 
thews  V.  Westborongh,  131  Mass.  521,  as  fol- 
lows: 

"A  vote  to  appropriate  money  for  snch  a  pur- 
pose is  therefore  binding  upon  them,  even  if 
npou  subsequent  examination  it  is  ascertained 
that  the  claim  which  was  to  be  settled  thereby 
was  one  which  could  not  haive  been  successfully 
maintained." 
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In  Bart  ▼.  Pierce  County,  00  Wash.  607, 
111  Paa  682,  81  L.  R.  A.  (N,  S.)  U51,  whUe 
holding  that  (Syllabus  2)  "a  mimldpaUty 
which  has  obtained  money  or  property  with- 
out authority  of  law  must,  under  principles 
of  natural  Justice,  refund  it  tb  the  true 
owner,'*  but  as  10  per  cent,  of  the  money  had 
been  paid  by  the  county  Into  the  state 
treasury  that  could  not  be  recovered,  the 
court  said: 

"The  fee  was  lawfully  paid  Into  the  county 
treasury  in  the  first  instance,  and,  in  so  far 
as  it  has  passed  beyond  the  control  of  the  coun- 
ty authorities  in  accordance  with  law,  the 
county  is  not  liable  for  Its  return.  This  is  un- 
doubtedly true  of  the  10  per  cent,  of  the  fee 
paid  over  to  the  state  treasurer." 

And  the  decision  la  based  on  the  Pearson 
Case,  supra,  and  the  Nebraska  cases.  On 
the  other  hand,  the  cases  holding  against 
the  right  to  recover,  in  the  absence  of  stat- 
utory authority  authorizing  It,  are  numerous 
and  in  various  ways  state  the  rules  applica- 
ble; In  Phoebus  v.  Manhattan  Social  Club, 
105  Va.  144,  62  S.  K  839,  8  Ann.  Cas.  667, 
it  is  said: 

"In  order  for  the  plaintUf  to  maintain  its 
action  it  was  necessary  to  show  (1)  that  defend- 
ant had  no  authority  to  impose  the  tax;  (2) 
that  it  actually  received  the  money  paid  (this 
is  conceded);  and  (3)  that  the  payment  was 
not  voluniarUu  made." 

There  la  no  question  that  the  money  was 
legally  paid  into  the  town  treasury,  and  the 
town,  or  its  officers,  have  not  done  anything 
to  render  the  license  Inoperative.  As  is  said 
in  Fitzgerald  t.  Witchard,  130  Ga.  562,  61 
a  E.  227,  16  L.  R.  A.  (N.  S.)  619: 

"The  agency  which  prevented  the  licensees 
from  enjoying  the  privileges  was  the  state  law, 
separate  and  distinct  from  the  municipal  gov- 
ernment. There  is  no  more  reason  in  equity 
and  good  conscience  why  the  municipal  au- 
thorities should  be  allowed  to  refund  the  money 
in  this  instance  than  there  would  have  been 
had  the  licensee  been  prevented  from  enjoying 
the  privileges  of  his  license  under  some  other 
independent  agency  over  which  the  municipal 
government  had  no  power  or  control" 

In  Peyton  v.  Hot  Spring  Co.,  83  Ark.  286, 
18  S.  W.  764,  the  court  said: 

"The  payment  of  the  license  tax  was  legal, 
when  made  by  appellant,  and  was  voluntary 
on  his  part.  If  the  effect  of  the  judgment  of 
the  circnit  court  upon  the  petition  for  prohibi- 
tion did  not  annul  and  revoke  his  license,  be 
was  not  injured,  and  could  not  recover  the 
amount  paid  therefor.  If  his  license  were  an- 
nulled and  revoked  by  said  judgment,  there  is 
no  authority  in  the  statute  for  apportioning 
the  amount  of  the  license  tax  according  to  the 
time  that  appellant  sold  under  the  license. 
When  the  license  was  granted  and  accepted  by 
him,  the  law  authorized  the  county  court,  upon 
proper  petition,  to  do  what  was  afterwards 
done,  and  be  is  presumed  to  have  known  this, 
and  to  have  taken  the  risk  of  this  being  done." 


And  in  McGlnnls  v.  Medway,  176  Mass. 
67,  57  N.  B.  210,  it  is  said: 

"The  licensing  board,  whether  a  special  com- 
mission, or  the  mayor  and  aldermen,  or  the 
selectmen,  do  not  act  as  the  agents  of  the  city 
or  town,  but  as  public  ofhcers  specially  desig- 
nated in  that  behalf,  and,  in  the  absence  of 
any  statute  to  the  contrary,  the  city  or  town 
is  not  answerable  for  their  acts  as  such  officers. 
The  license  is  not  granted  by  the  city  or  town, 
but  by  the  state  acting  through  its  duly  ap- 
pointed officers.  It  is  to  be  noted  that  we  are 
not  dealing  with  a  case  where  from  its  very 
inception  the  license  was  a  nullity.  These 
licenses  were  issued  by  the  proper  tribunal,  act- 
ing within  its  jurisdiction  and  having  the  power 
to  issue  them." 

In  Neumer  v.  Jackson  County,  271  Mo. 
594,  the  court,  on  page  600  (197  S.  W.  139, 
140),  said: 

"In  order  to  recover  from  a  municipal  cor- 
poration a  tax  or  fee  paid  to  it  involuntarily 
and  under  protest,  one  of  the  essential  prereq- 
uisites (among  others),  of  the  right  of  recovery, 
absent  a  statutory  rule  to  the  contrary,  is  that 
it  must  appear  that  the  tax  or  fee  was  illegal. 
4  Dillon  on  Municipal  Corporations  (6th  Ed.) 
i  1617;  American  Union  Express  Ck).  v.  St. 
Joseph,  66  Mo.  676,  loc.  dt  688  [27  Am.  Rep. 
882]." 

And  again,  on  page  601  of  271  Mo.,  mi 
page  140  of  197  S.  W.: 

"The  Court  of  Appeals  permitted  a  recovery 
from  the  city  of  Carthage  for  the  amount  rep- 
resented by  the  unexpired  portion  of  the  li- 
cense, on  the  theory  that  the  city  itself,  by 
adopting  the  Local  Option  Law,  had  made  it 
impossible  for  the  plaintiff  to  use  his  license. 
•  ♦  •  In  the  present  case,  it  does  not  ap- 
pear that  "any  act  of  the  county  or  Its  voters 
prevented  the  appellant  from  having  the  full 
use  of  the  license  granted  him." 

And  the  court  held  the  pettticm  did  not 
therefore  state  a  cause  of  action. 

In  the  case  of  Smith  v.  Mayor  and  City 
of  Toledo,  16  Ohio  Cir.  Ct  R.  362,  the  plain- 
tlfF  sued  both  the  mayor  and  the  city  to 
recover  $100  as  damages  paid  by  him  for  a 
license  which  the  mayor  revoked  without  au- 
thority, as  alleged,  and  ordered  the  police- 
men to  prevent  plalntUt  from  conducting  the 
business  licensed.  A  demurrer  was  inter- 
posed to  an  amended  petition,  as  in  this  case, 
and  the  coUrt  said: 

"Now  the  question  is— and  the  sole  question: 
Do  the  facts  stated  in  this  petition  constitnte 
a  cause  of  action  against  the  defendants,  or 
either  of  them?  It  will  be  observed  that  it  is 
nowhere  stated  or  claimed  that  the  city  In  any 
way,  or  any  of  its  subordinates,  by  virtue  of 
the  action  of  the  council,  or  in  any  other  man- 
ner, interfered  with  this  business  of  the  plain- 
tiff in  any  particular;  but  the  allegation  Is 
that  it  was  the  mayor,  claiming  to  act  in  his 
official  capacity  as  mayor  of  the  city,  who  re- 
voked the  license  and  interfered,  with  the  as- 
sistance of  a  policeman,  in  preventing  the  plain- 
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tiff  from  canrins  on  hia  business  under  the 
license. 

"It  appears  to  us,  from  the  facts  as  stated, 
that  the  mayor  had  no  power  or  authority  to 
revoke  that  license.  There  is  no  proviiiion  of 
the  ordinance  cited  whereby  the  mayor  is  in- 
vested with  any  such  power.  The  council  pass- 
ed an  ordinance  authorizing  the  license  to  be 
given  upon  payment  of  the  sum  of  one  hundred 
dollars.  The  mayor  was-  authorized  to  issue  the  li- 
cense upon  the  payment  of  such  sum;  but  it 
is  nowhere  provided  that  the  mayor  may  revoke 
the  license  which  he  has  given  and  forbid  the 
plaintiff  from  carrying  on  his  business.  The 
council  has  not,  in  any  manner,  so  far  as  this 
petition  shows,  taken  any  steps  in  the  premises ; 
they  have  not,  by  resolution  or  otherwise,  di- 
rected the  police  authorities  nor  the  mayor  ot 
the  city  to  interfere  or  interrupt  or  prevent  the 
plaintiff  from  carrying  on  his  business.  *  *  * 
The  petition,  therefore,  shows  no  cause  of  ac- 
tion against  the  city  as  it  appears  to  us,  and 
the  demurrer  of  the  city,  therefore,  for  that  rea- 
son, if  for  no  other,  was  properly  sustained. 

"Now,  as  to  the  mayor  himself,  the  proceed- 
ing being  brought  for  the  purpose  of  recovering 
from  the  mayor  the  sum  of  money  which  had 
been  paid  for  the  license  and  which  he  had  paid 
into  the  treasury  of  the  city,  it  shows  no  causa 
of  action  against  the  mayor.  The  mayor  is 
authorized  to  issue  the  Ucense,  upon  payment 
of  a  certain  sum  of  money.  It  appears  from 
the'  petition  that  the  money  has  been  paid  and 
the  Ucense  has  been  issued,  and  the  mayor  has 
paid  the  money  into  the  treasury  of  the  dty. 
He  has  not  got  the  money,  and  he  is  not  re- 
sponsible for  it.  He  cannot  be  called  upon  to 
return  the  money  which  has  been  paid  for  the 
license." 

But  the  decision  in  this  case  might  well 
be  based  on  our  statutes  alone.    Those  ap- 
plicable are  sections  2835  and  2836,  above 
.  quoted,  and  section  2826,  which  reads  as  fol- 
lows: 

"All  licenses  issued  by  any  county  in  this 
state  for  the  sale  of  liquors,  or  for  owning  or 
keeping  a  billiard  table,  or  any  table  used  for 
pool  or  bagatelle,  and  all  licenses  issued  by 
said  counties  for  any  odier  game  or  games,  not 
prohibited  by  the  laws  of  this  state,  when  the 
licensee  shall  be  a  resident  of  and  carrying  on 
the  business  for  which  he  is  licensed  within  the 
corporate  limits  of  any  incorporated  town, 
city  or  village,  the  license  shall  be  collected  by 
the  city  marshal  or  collecting  officers  of  such 
incorporated  town,  city  or  village,  for  the  pur- 
poses mentioned  in  this  chapter.  It  shall  be 
the  duty  of  such  collecting  officer,  between  the- 
first  and  fifteenth  days  of  each  month,  to  pay 
into  the  treasury  of  such  incorporated  town, 
'City  or  village,  all  moneys  collected  for  such  li- 
censes, which  moneys  shall  be  applied  to  the 
general  revenue  purposes  of  such  incorporated 
town,  city,  or  village." 

Also  section  1,  chapter  13,  Session  Laws 
of  1911,  as  follows: 

"That  in  all  cases  where  a  retail  liquor  license 
has  been  duly  and  legally  issued  and  the  license 
money  fully  paid  into  the  treasury  of  any  city 
or  town  of  this  state,  and  the  said  owner  of 


such  license  having  sold  in  good  faith  to  a  pur- 
chaser such  saloon  business,  and  a  new  license 
issued  by  any  county,  city  or  town  for  the  carry- 
ing on  and  continuance  of  such  saloon  business, 
then  and  in  that  case,  the  authorities  of  such 
city  or  town  shall  credit  upon  such  new  license 
the  unused  portion  of  the  license  so  belonging  to 
the  vender  of  such  saloon  business,  and  the 
purchaser  of  such  business  shall  pay  into  the 
treasury  of  such  city  or  town  the  remaining 
portion  of  such  new  license,  and  no  Ucense  mon- 
ey  paid  to  any  dty  or  tovon  for  any  liquor  K- 
cenio  thaa  he  refunded  to  any  licensee."  (Ital- 
ics are  ours.) 

[S]  It  is  evident  that  the  Legislature  did 
not  intend  that  any  moneys  paid  for  liquor 
license  should  ever  be  paid  back  and  plain- 
tiff paid  the  money  In  face  of,  and  with 
knowledge  of,  these  statutory  provisions.  As 
the  authorities  hold  that  voluntary  payments 
cannot  be  recovered  In  absence  of  statutory 
authority,  how  much  more  Is  this  true  under 
the  mandatory  provision  of  our  statutes 
against  repayment.  It  Is  sometimes  argued 
that  liquor  Ucense  fees  are  for  regulation 
and  not  revenue  and  therefore  are  not  gov- 
erned by  the  rule  as  to  no  recovery  of  mon^ 
paid  as  taxes,  and  while  licenses  to  sell  in- 
toxicating liquor  are  generally  for  the  pur- 
pose of  regulation,  they  are  also  often  tor 
revenue  as  well,  and  in  this  state  as  to  the 
cities  and  towns  the  county  license  fee  Is 
paid  to  the  town  as  revenue  simply,  as  is 
expressed  in  section  2826,  CiompUed  Statutes 
1910,  supra. 

"A  construction  of  a  statute  by  the  Legisla- 
ture as  indicated  by  the  language  of  subse- 
quent enactment  is  entitled  to  great  weight." 
36  Cyc.  1142. 

n%Bt  the  last  Legislature  of  this  state  con- 
strued these  statutes  as  prohibiting  the  re- 
turn of  any  license  fees  by  cities  Is  shown  by 
the  fact  that,  after  enacting  a  statutory  pro- 
hibition law  to  take  effect  after  June  80, 
1919,  It  enacted  a  statute  permitting  the 
cities  and  towns  to  refund  the  unearned 
portion  of  the  license  fee  after  prohibition 
went  into  effect  Section  1  of  chapter  100, 
Session  Lews  of  1919,  is  as  follows; 

"That  whenever  it  shall  become  unlawful  by 
reason  of  any  United  States  law,  or  by  reason 
of  any  state  law,  for  any  person,  persons,  com- 
pany or  corporation  to  be  engaxed  in  the  retail 
liquor  business  in  the  state  of  Wyoming  before 
the  expiration  ,of  the  full  period  for  which  a 
license  authorizing  the  sale  of  liquors,  wines  and 
beers  shall  have  been  issued,  as  provided  by  sec- 
tion 2832  of  chapter  10,  Wyoming  Compiled 
Statutes  of  1910,  as  amended  by  section  1,  of 
the  Session  liBws  of  the  year  1917,  or,  as  pro- 
vided by  any  other  existing  law  of  the  state  ot 
Wyoming,  the  board  of  county  commissioners 
of  the  respective  counties  in  the  state  of  Wyo- 
ming, and  the  city  commissioners  and  dty  coun- 
cils of  any  incorporated  dty  in  the  state  of 
Wyoming,  who  may  have  issued  sudi  Ucense, 
may  refund  to  the  person,  persons,  company  or 
cerporati<«  ^o  have  paid  the  fun  license  mon- 
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e;,  provided  by  law,  guch  an  amonnt  of  such 
license  money  paid  as  will  cover  the  period  of 
time,  when  by  the  laws  of  the  United  States  or 
of  the  state  of  Wyoming,  It  shall  have  become 
unlawful  for  any  person,  persons,  company  or 
-corporation,  to  be  engaged  in  the  retail  liquor 
business  in  the  state  of  Wyombig." 

We  hold  that,  under  our  laws  as  tbey  ex- 
isted at  the  times  mentioned  In  the  amended 
iwtltlon,  there  could  be  no  recovery  from  a 
city  or  town  of  any  portion  of  a  liquor  11* 
cense  fee  paid  for  a  license  granted  by  the 
board  of  county  coromissioneiB  of  the  county 
wherein  such  dty  or  town  was  situated,  the 
defendant  dty  or  town  or  its  officers  not 
having  done  anything  to  nullify  the  license; 
that  the  demurrer  to  the  amended  and  suh- 
stltuted  petition  was  properly  sustained; 
that  no  error  was  committed  by  the  lower 
court;  and  that  the  judgment  Is  In  all  things 
affirmed. 

Affirmed. 

BEARD,  O.  J.,  and  POTTEB,  J.,  concur. 


ROBERTSON  v.  MARTIN  et  aL 
(Supreme  Court  of  Oregon.    Sept.  9,  1919.) 

1.  Public  Liands  ®=526— Whbw  Evidence  In- 
sufficient TO  Authorize  Cobbection  or 

SUKVET. 

Evidence  to  show  a  mistake  in  a  United 
States  survey,  which  has  been  acted  on  and  up- 
held by  its  Land  Department  and  is  presumed 
to  be  correct,  h^ld  not  of  the  clear  and  cogent 
character  necessary  to  authorize  the  court  to 
correct  it,  and  overthrow  the  credit  due  it  as 
established  by  the  field  notes. 

2.  VeNDOB   and    PtnUJHASEB   «=s>66(2)— WHllf 

Evidence  Shows  Sau:  in  Gross. 
Trade,  for  a  house  and  $2,000,  of  a  farm  rep- 
resented in  the  conveyance  as  24.75  acres,  ac- 
cording to  government  survey,  "be  the  same 
more  or  less,"  held  in  gross,  and  not  by  the 
acre. 

3.  Vendor   and    Purceaseb   «=»44  — When 
Evidence  Shows  No  Fbauduiant  Repbe- 

8KNTATI0N8. 

Evidence  held  to  sustain  finding  that  there 
was  no  fraudulent  representation  in  the  trade 
of  a  farm. 


Appeal  from  Circuit  Court,  Lane  County; 
G.  F.  Sklpworth,  Judge. 

Suit  by  W.  D.  Robertson  against  Annie 
Maude  Martin  and  others.  Decree  for  plain- 
tiff, and  defendants  Martin  appeal.    Affirmed. 


This  l3  an   appeal 
Maude  Martin  and  E. 


by  defendants  Annie 
F.  Martin  from  a  de- 


cree foreclosing  a  mortgage  given,  by  them 
to  MarlUa  S.  Smith  on  Januaiy  21,  1914. 
The  complaint  Is  In  the  usual  form.  It  Is 
alleged  that  on  or  about  the  23d  day  of 
March,  191S,  the  said  MarlUa  S.  Smith,  for 
a  valuable  consideration.  Indorsed  and  deliv- 
ered said  promissory  note  to  the  plaintiff, 
and  at  the  time  assigned  the  mortgage  to 
plaintiff. 

The  answer  admits  the  execution  of  the 
note,  the  giving  of  the  mortgage,  and  the  re- 
cording of  the  same;  that  It  was  given  to 
secure  the  note ;  that  the  note  had  not  been 
paid;  that  the  Eugene  Loan  A  Savings 
Bank,  a  codefendant,  had  a  second  mortgage 
on  the  premises,  and  that  no  proceedings 
had  been  had  at  law  or  otherwise  tor  the 
collection  of  tlie  said  amount;  then  denies 
generally  all  of  the  other  allegations  of  the 
complaint.  It  is  then  aUeged  in  the  answer 
that  the  note  and  mortgage  were  by  the  said 
Marilla  S.  Smith  assigned  to  the  respondent 
on  the  23d  day  of  March,  1915;  that  the  re- 
spondent herein  Is  a  daughter  of  the  said 
Smith,  and  took  said  note  and  mortgage 
without  consideration,  and  with  fuU  knowl- 
edge of  the  equities  existing  between  the  ap- 
pellants and  the  said  Smith.  It  Is  then  al- 
leged that  defendants,  the  Martins,  In  No- 
vember and  December,  1918,  were  residents  of 
San  Diego,  Cal.,  and  were  the  owners  of  cer- 
tain residence  property  In  said  city,  together 
with  household  furniture  therein,  and  that 
they  advertised  the  same  for  sale  or  trade, 
and  that  the  said  Marilla  S.  Smith,  acting 
through  her  husband  and  agent,  E.  O.  Smith, 
entered  into  negotiations  for  the  exchange  of 
the  property  described  In  the  complaint  for 
the  San  Diego  property  of  the  appellants, 
and  In  order  to  induce  these  defendants  to 
make  such  trade  represented  to  them  that 
the  property  described  In  the  complaint  con- 
tained 25  acres  of  land,  that  20  acres  there- 
of were  In  a  high  state  of  cultivation,  and 
that  5  acres  of  the  same  were  timbered  land, 
of  a  lighter  soli,  and  gravel  bar;  that  the 
county  road  ran  east  and  west  on  the  south 
side  of  said  premises  to  near  the  west  line 
thereof ;  tliat  all  of  the  timbered  land,  grav- 
el bar,  or  rocky  places  were  In  the  little  5- 
acre  comer  lying  south  of  the  road;  that 
the  balance  of  the  premises,  20  acres,  was 
all  in  a  high  state  of  cultivation,  and  river 
bottom  land,  and  worth  the  sum  of  $350  per 
acre,  or  $8,700.  It  is  alleged  that  these  ap- 
pellants had  never  seen  the  premises,  which 
was  well  known  to  the  said  Smith;  that  all 
of  said  statements  and  representations  were 
positive  statements  of  facts,  and  were  made 
for  the  purpose  of  inducing  the  defendants 
Martin  to  purchase  said  property,  and  were 
made  by  the  said  Smith  recklessly  and  as 
of  his  own  knowledge,  and  without  any  re- 
gard tor  the  truthfulness  of  the  same,  with- 
out   knowing   whether   tbey   were   true   or 
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false,  and  with  the  Intent  that  they  Bhonld 
be  relied  upon  and  acted  upon  by  the  appel- 
lants ;  that  the  Martins,  relying  upon  said 
statements,  consummated  the  trade  upon  the 
basis  of  $350  per  acre,  aggregating  |8,750, 
and  conveyed  the  California  property  to 
Smith,  and  executed  the  mortgage  of  |2,000 
set  out  in  the  complaint  In  part  payment  for 
the  premises.  It  is  further  alleged  that 
there  were  but  20.65  acres  in  said  premises ; 
tliat  there  were  6.6  acres  of  the  gravel  bar, 
unfit  tor  cultivation,  and  not  to  exceed  12 
acres  of  the  land  in  cultivation;  that  the 
premises  were  not  worth  to  exceed  $6,550; 
that  if  they  had  been  as  represented  they 
would  have  been  worth  $8,750 ;  that  by  rea- 
son of  the  misrepresentations  appellants 
were  Induced  to  execute  a  mortgage  and  to 
pay  $2,100  more  than  the  premises  were 
worth;  that  in  addition  thereto  they  had 
paid  interest  on  the  mortgage  amounting  to 
$148,  and  sought  to  recoup  against  the  said 
mortgage  the  amount  of  $2,248.  It  is  also 
alleged  as  a  separate  defense  that  the  note 
and  mortgage  in  suit  were  transferred  to  the 
plaintlft  as  security  for  a  loan  of  $1,000; 
that  in  any  event  the  plaintlft  had  only  an 
Interest  in  the  note  to  the  extent  of  tliat 
amount 

The  reply  put  In  issue  all  of  the  affirma- 
tive allegations  of  the  answer,  and  averred 
that  the  appellants  pursued  their  own  In- 
vestigation of  the  tracts  of  land  in  I/ane 
county,  and  caused  the  premises  to  be  ex- 
amined, and  relied  absolutely  and  entirely 
upon  their  own  investigation  and  examina- 
tion of  the  premises;  that  the  dedtendants 
traded  for  the  premises  as  a  whole,  and  not 
by  the  acre;  that  there  was  no  purchase 
price  fixed  or  determined  with  reference  to 
the  different  kinds  of  land  constituting  the 
premises,  nor  the  number  of  acres  thereof; 
that  said  E.  C.  Smith  never  knew  the  exact 
amount  of  bottom  land,  or  land  in  a  high 
state  of  cultivation,  on  the  premises,  or  the 
exact  number  of  acres  contained  tlierein; 
that  any  statements  made  as  to  the  amoimt 
of  the  land  were  made  in  good  faith  by  the 
said  B.  C.  Smith,  and  believed  by  him  to  be 
true. 

O.  H.  Foster,  of  Eugene,  for  appellants. 
Cbas.  A.  Hardy,  of  Eugene  (Smith  &  Bry- 
son,  of  Eugene,  on  the  briefs),  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as 
above).  Upon  the  trial  it  was  shown  that 
the  appellants  and  the  Smiths  at  the  time 
of  the  execution  of  the  note  and  mortgage 
were  residents  of  San  Di^o,  Cal. ;  that  the 
Martins  owned  the  residence  property  and 
household  furniture  which  they  advertised 
for  sale.  The  advertisement  was  answered 
by  a  letter  from  E.  O.  Smith,  the  agent  of 
Marllla  S.  Smith,  wherein  it  was  stated: 

"I  have  a  very  choice  little  farm  of  25  acres 
of  river  bottom  land  on  the  Willamette  river. 


•  *  •  20  acres  are  in  a  high  state  of  cultiva- 
tion, produdng'  immense  crops;  *  •  •  the 
other  6  is  timber  which  is  valuable." 


Pursuant  to  tliis  letter,  tlie  parties  met  in 
San  Diego,  and  Smith  produced  a  sketch  or 
map  of  the  land  marked,  "All  choice  land, 
20  acres;  timber,  5  acres."  During  the 
trade  Mr.  Smith  said,  "To  be  exact,  there 
are  24.76  acres"  in  the  tract  The  parties 
made  an  exchange  of  their  respective  prop- 
erties, and  the  Martins  executed  a  mortgage 
in  favor  of  Mrs.  Smith  for  the  sum  at  $2,000. 
Appellants  procured  a  survey  of  the  land  in 
March,  after  they  had  established  their  resi- 
dence thereon  in  the  preceding  September; 
according  to  such  survey  and  measurement 
made  by  tlie  defendant  Martin,  with  the  as- 
sistance of  a  neighbor,  ttiey  computed  the 
number  of  acres  in  tlie  entire  tract  to  be  20.- 
55  acres,  or  4.20  acres  short  Th^  also 
claimed  that  there  were  but  13.52  acres  of 
land  in  cultivation.  The  trial  court  toxxnd 
that  there  was  no  competent  evidence  show- 
ing that  there  was  a  shortage  in  the  acreage, 
and  ttiat  the  evidence  did  not  establish  that 
there  were  fklse  or  fraudulent  representa- 
tions as  to  acreage  made  by  E.  O.  Smith,  but 
that  all  the  statements  made  by  the  said  E.  C. 
Smith  were  in  good  faith,  according  to  the  in- 
formation which  he  had  concerning  the  same, 
based  upon  the  abstract  Of  title  showing  the 
government  survey  of  the  land,  and  upon 
the  information  given  to  him  by  the  grantors 
who  sold  said  tract  of  land  to  Mrs.  Smith; 
that  the  value  of  the  land  is  $350  per  acre. 

The  allegations  of  fraudulent  representa- 
tion made  by  E.  C.  Smltli,  the  husband  and 
agent  of  defendants'  grantor  in  the  exchange 
of  the  real  properties,  are  not  sustained  by 
the  evidence.  The  area  of  the  land  traded 
to  defendant  the  Martins  by  the  Smiths  con- 
sisted of  24.75  acres  according  to  the  gov- 
ernment survey,  "be  the  same  more  or  less," 
thereof,  and  plats.  It  was  so  represented  in 
the  deed  of  conveyance  from  the  Smiths  to 
the  Martins;  also  in  several  conveyances 
shown  in  the  abstract  of  title  furnished  by 
the  Smiths  to  the  Martins  at  the  time  of 
the  exchange.  Tliere  is  no  competent  evi- 
dence that  the  government  survey  was  incor- 
rect The  deputy  county  surveyor  surveyed 
the  81.64-acre  tract.  He  did  not  furnish  any 
field  notes  of  bis  survey,  nor  state  in  what 
manner  the  survey  was  made.  His  condo- 
slon  was  based  upon  the  assumption  that 
the  6.89-acre  tract  which  had  been  sold 
off  from  the  larger  lot,  was  correct  He  fig- 
ured the  number  of  acres  sold  to  defendant 
from  a  measurement  made  by  defendant 
Martin  and  another,  neither  of  whom  were 
surveyors,  and  made  the  number  of  acres  of 
the  cultivated  land  13.11  acres,  instead  of 
20  acres,  as  defendants  daim  Smith  repre- 
sented. In  doing  this  the  deputy  surveyor 
assumed  that   the   laymen   who  made    the 
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measurements  bad  made  a  correct  plat  of 
tbe  tract,  with  the  proper  angles. 

[1]  The  testimony  Is  not  convincing  or 
snfflcient  to  overcome  the  government  survey 
and  field  notes.  The  burden  of  proof  Is  up- 
on the  appellants.  United  States  govern- 
ment surveys  are  presumed  to  be  correct. 
Before  courts  will  correct  such  surveys,  that 
have  been  acted  upon  and  upheld  by  the  Unit- 
ed States  Land  Department,  and  overthrow 
the  credit  due  them  as  established  by  the 
field  notes,  a  mistake  therein  must  be  ^own 
by  clear  and  cogent  testimony.  Blair  et  al. 
V.  Brown,  17  Wash.  570,  50  Pac.  483;  Whlta- 
ker  V.  McBrlde,  197  U.  S.  510,  25  Sup.  Ct. 
630,  49  L.  Ed.  857;  Kneeland  v.  Sorter,  40 
Wash.  859,  82  Pac.  608,  1  U  R.  A.  (N.  S.)  746. 

[2]  Before  makiilg  the  exchange,  the  de- 
fendant Martin  wrote  to  a  banker  at  Eugene 
In  regard  to  the  value  of  the  Oregon  proper- 
ty, and  was  nrged  by  Smith  to  come  to  Ore- 
gon and  make  an  Investigation  himself.  Aft- 
er the  respective  conveyances  were  made,  the 
appellants  came  to  Lane  county,  examined 
and  moved  onto  the  land,  and  wrote  Smith 
that  they  were  satlsfled  vrlth  the  farm.  The 
trade  of  the  Oregon  farm  to  defendant  Mar- 
tin was  made  in  gross,  and  not  by  the  acre. 
Ogllvle  v.  Stackland,  179  Pac.  689. 

[S]  After  a  careful  reading  of' the  testi- 
mony In  the  case,  we  approve  the  finding  of 
the  trial  court,  to  the  effect  that  the  com- 
plaint of  fraud  bad  not  been  sustained  by 
the  evidence. 

The  decree  of  the  lower  court  is  therefore 
affirmed. 

McBRIDEJ,  O.  J.,  and  JOHNS  and  BEN- 
NETT, JJ.,  concur. 


STATE  V.  MARCO. 

(Supreme  Court  of  Oregon.     Sept.  9,  1919.) 

Fish  $=>  13(1)  — When   Evidence  Sustains 
OONvionon  or  Using  Pubse  Nets  Uni.aw- 

Where  parties  convicted  of  violating  Laws 
1917,  p.  403,  {  2,  stipulated  that,  in  purse  net 
fishing,  removing  the  net  from  the  water  and 
emptying  it  of  the  catch  of  fish  is  a  necessary 
part  of  the  fisliing  operation,  one  permitting  his 
seine  to  drift  with  the  tide  across  tlie  dead  line 
Into  the  forbidden  territory,  and  there  causing 
same  to  be  lifted  from  the  water  to  the  vessel, 
is  guilty  of  violation  of  such  statuteT  although 
the  fish  entered  the  seine  outside  of  the  for- 
bidden territory  and  the  seine  was  closed  before 
drifting  across  the  line. 

Bennett,  J.,  dissenting. 

In  banc. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; J.  A.  Eakin,  Judge. 
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Chas.  Marco  was  convicted  of  violating 
Laws  1917,  p.  403,  {  2,  prohibiting  fishing  for 
salmon  with  a  purse  net,  and  he  appeals. 
Affirmed. 

The  defendant  is  charged  with  having  vio- 
lated the  provisions  of  section  2  of  chapter 
207  of  the  Laws,  of  1917,  by  fishing  for  sal- 
mon, with  a  purse  net,  in  a  portion  of  the 
Columbia  river  in  which  such  fishing  is  pro- 
hibited by  the  act  mentioned.  Upon  the  trial 
in  the  lower  court,  the  facts  in  the  case  were 
stipulated  as  follows: 

"There  being  no  disagreement  between  the 
parties  to  this  action  as  to  the  actual  facts 
pertaining  to  the  matter,  for  the  purpose  of  set- 
ting the  same  out  in  writing,  so  that  there  will 
be  no  misunderstanding  thereto,  it  is  hereby 
stipulated  and  agreed  between  the  parties  that 
the  following  constitutes  the  actual  facts  in 
the  case: 

"That  said  defendant  was  the  owner  and  op- 
erator of  a  purse  seine,  under  a  duly  and  regu- 
larly issued  purse  seine  license  of  the  state  of 
Oregon;  that  on  the  day  complained  of  in  the 
complaint  he  was  operating  said  purse  seine 
westerly  on  that  certain  line  described  in  chap- 
ter 207  of  the  Laws  of  1917,  and  was  fishing  for 
salmon,  by  means  of  a  device  known  as  a  purse 
seine;  that  in  such  operation  he  laid  out  his 
purse  seine  westerly  of  said  line  in  the  Colum- 
bia river,  and  the  action  of  the  tide  carried  the 
said  purse  seine  into  the  Columbia  river  in  an 
easterly  direction,  and  east  of  that  said  certain 
line  hereinbefore  mentioned;  that  just  before 
reaching  said  certain  line  he  caused  the  purse 
seine  to  be  brailed,  meaning  thereby  that  the 
net  was  pursed  or  drawn  in  such  a  manner  that 
no  fish  could  then  be  entrapped  in  the  said  purse 
seine;  that  after  such  brailing  or  inclosing 
process  he  allowed  the  net  with  the  fish  caught 
west  of  said  line  to  be  carried  by  the  action  of 
the  tide  east  of  tliat  certain  line  in  waters  of 
the  Columbia  river  and  after  the  net  arrived  at 
a  point  about  100  yards  easterly  of  that  certain 
line,  he  caused  the  net  to  be  taken  from  the 
water  and  then  onto  the  deck  of  the  p^urse  seine 
vessel  and  the  fish  removed  from  the  net  onto 
the  deck  of  said  purse  seine  vessel. 

"It  being  stipulated  that  the  fish  were  actually 
caught  before  the  net  was  pursed  or  indosed, 
and  westerly  of  the  line  mentioned. 

"It  is  further  stipulated  that  in  purse  seine 
fishing,  the  act  of  removing  the  net  from  the 
water  and  emptying  the  same  of  the  catch  of 
fish  is  a  necessary  part  of  the  fisliing  operation. 

"It  is  further  stipulated  that  it  was  impossi- 
ble in  this  case  to  catch  any  fish  in  the  net 
after  it  arrived  at  the  said  designated  line  by 
reason  of  the  fact  that  the  said  net  had  been- 
brailed,  as  mentioned.  It  is  further  stipulated 
that  this  action  shall  he  tried  by  the  court  with- 
out a  jury." 

A  Judgment  of  conviction  followed,  from 
which  the  defendant  appeals. 

Norblad  &  Hesse,  of  Astoria,  for  appellant 
Jasper  J.  Barrett,  Dlst  Atty.,  of  Astoria, 
for  the  State. 


4ts»For  other  cases  sea  same  topic  and  KKY-NUMBBR  In  all  Key-Numbered  Digesta  and  Indexes 


Digitized  by 


Google 


664 


183  PACIFIC  EEPORTEB 


(Or. 


BENI^ON,-  3.  Xfitter  stating  the  facts  as 
above).  The  sole  question  submitted  for  our 
consideration,  by  this  appeal,  la  this:  Do  the 
stipulated  facts  constitute  a  violation  of  the 
provisions  of  the  act  of  19177  This  law  is  as 
follows: 

"It  shall  be  unlawful  for  any  person  or 
•  •  *  corporation,  to  fish  for  salmon,  sturgeon 
or  other  anadromous  fish  by  means  of  devices 
Icnown  as  purse  seines  in  any  of  the  waters  of 
the  Columbia  river  in  the  state  of  Oregon  or 
over  which  the  state  of  Oregon  has  concurrent 
Jurisdiction,  east  of  a  certain  line  which  shall 
be  drawn  from  the  present  inshore  end  of  the 
north  jetty  on  the  Columbia  river  to  the  knuclcle 
of  the  south  jetty  on  said  river,  which  knuclde 
is  approximately  four  miles  westerly  from  the 
government  dock  at  Fort  Stevens.  Said  line 
will  pass  approximately  three-eighths  (%)  of  a 
mile  westerly  from  Buoy  No.  10,  as  shown  on 
the  Coast  and  Geodetic  Survey  Chart  No.  6161, 
dated  January  6,  1917." 

Was  the  defendant  fishing  in  forbidden  wa- 
ters, when  he  permitted  his  seine  to  drift 
with  the  tide  across  the  dead  line.  Into  the 
forbidden  territory,  where  he  caused  the 
seine  to  be  lifted  from  the  water  to  the  decli 
of  Ms  vessel?  The  defendant  urges  that 
since  the  seine  was  brailed  or  pursed,  so 
that  no  fish  could  thereaf  tei;  be  entrapped  in 
the  net,  before  it  was  carried  over  the  line, 
and  so  remained  until  It  was  finally  lifted  in- 
to the  boat,  It  cannot  be  said  that  he  has 
violated  the  law  by  fishing  east  of  the  line. 

With  the  assistance  of  able  and  industrious 
counsel,  representing  both  plaintiff  and  de- 
fendant, we  have  succeeded  in  discovering 
but  one  authority  which  throws  any  light  up- 
on the  problem  thus  presented,  and  that  Is 
the  case  of  The  Ship  Frederick  Gerring,  Jr., 
V.  Qaeen,  27  Canada  Supreme  Court  Reports, 
271.  In  this  case,  an  American  fishing 
schooner  had  been  fishing  at  a  point  more 
than  three  marine  miles  from  the  coast  of 
Nova  Scotia,  and  after  the  seine  was  pursed 
up  and  secured  to  the  schooner,  and  while 
the  crew  were  engaged  in  the  act  of  bailing 
the  fish  out  of  the  seine  with  a  long-handled 
dip  net,  the  vessel  drifted  to  a  point  within  a 
mOe  and  half  of  the  coast,  where  she  was 
seized  by  the  authorities,  and  condemnation 
proceedings  followed,  for  a  violation  of  the 
treaty  between  the  United  States  and  Great 
Britain  and  of  certain  English  statutes.  By 
the  convention  of  1818,  the  United  States  re- 
.nounced  forever: 

"Any  liberty  heretofore  enjoyed  to  talce,  dry 
or  cure  fish  on  or  within  three  marine  miles  of 
any  of  the  coasts,  bays,  creeks,  or  harbours  of 
his  said  (Brittanic)  majesty's  dominions  in 
America." 

In  harmony  with  this  treaty.  It  was  enact- 
ed by  the  Canadian  Parliament  that — 

"If  a  foreign  ship  (uulioensed)  has  been  found 
fishing  or  preparing  to  fish,  or  to  have  been 
fishing  in  British  waters  within  three  marine 
miles,"  etc.,  "she  shall  be  forfeited." 


There,  as  here,  then,  the'  question  was: 
Was  she  "fishing"  at  the  time  of  the  seizure? 
The  opinion  of  the  coort,  which  Is  quite  ex- 
tended and  elaborate,  contains  the  following: 

"The  act  of  fishing  is  a  pursuit  consisting,  not 
of  a  single,  but  of  many,  aets,  according  to  th« 
nature  of  the  fishing.  It  is  not  the  isolated  act 
alone  either  of  surrounding  the  fish  by  the  net, 
or  by  taking  them  out  of  the  water  and  obtain- 
ing manual  custody  of  them.  It  is  a  continuous 
process,  beginning  from  the  time  wlien  the  pre- 
liminary preparations  are  being  made  for  the 
talcing  of  the  fish  and  extending  down  to  the 
moment  when  they  are  finally  reduced  to  actual 
and  certain  possession.  That,  at  least,  is  the 
idea  of  what  'fishing,'  according  to  the  ordinary 
acceptation  of  the  word,  means,  and  that,  I 
think,  is  the  meaning  which  -we  must  give  to  the 
word  in  the  statutes  and  treaty.  There  is  here, 
as  I  conceive,  no  need  for  interpretation,  and 
the  fundamental  canon  is:  'Do  not  interpret 
where  there  is  no  need  of  interpretation.'  If 
when  the  steamship  Aberdeen,  moving  eastward, 
saw  the  Gerring,  a  mile  and  three-quarters  from 
shore,  engaged  as  I  have  described,  some  of  her 
crew  bailing  fish  from  the  water,  others  assist- 
ing to  confine  the  fish  into  smaller  and  smaller 
compass,  so  as  to  be  more  easily  secured,  otliers 
driving  the  fish  within  the  ambit  of  the  dip 
net  ^y  splashing  with  their  oars  in  the  water, 
others  sorting  and  dressing  and  otherwise  treat- 
ing the  fish,  the  question  were  asked:  'What  is 
the  vessel  doing?'  Would  not  the  inevitable  an- 
swer be:  'She  is  fishing?*  And  if  any  one  on 
board  could  be  found  bold  enough  to  affirm  that 
she  was  not  'fishing,'  that  that  operation  was 
completed  hours  before,  when  the  seine  was 
pursed  up  and  the  mackerel  therein  inclosed, 
would  he  not  be  set  down  as  either  ignorant  of 
language  or  as  bereft  of  reason? 

"Even  if  the  question  depoided  upon  the  tak- 
ing' of  the  fish,  I  do  not  understand  that  fish 
are  'taken'  when  they  are  inclosed  in  a  seine, 
or  encompassed  about  by  it.  They  are  still 
alive  in  their  native  element,  possibly  with  few, 
but  still  with  some,  chances  of  escape.  As  I 
understand,  they  are  never  all  taken ;  numbers 
escape.  There  is  the  contingency  of  the  seine 
breaking,  or  the  fish  falling  from  the  dip  net  be- 
tween thi  seine  and  vessel,  or  of  a  storm  arising 
and  the  vessel  breaking  away  from  the  seine 
altogether.  And  there  are,  doubtless,  many  oth- 
er chances  of  escape.  The  'fishing*  is  not  over— 
although  there  may  be  a  moral  certainty  that 
the  fish  will  eventually  he  secured — until  as  a 
fact  they  are  secured." 

In  addition  to  the  persuasive  argument 
which  we  have  just  quoted,  we  are  Impressed 
with  the  fact  that  fishing  with  purse  seines 
is  looked  upon  with  disfavor  by  legislators, 
and  the  act  upon  which  the  prosecution  here- 
in is  based  is  In  the  nature  of  a  police  regula- 
tion of  a  type  of  fishing  which  calls  for  re- 
straint. This  Is  Indicated  by  the  fact  that 
the  act  of  1917  was  amended  by  chapter  269, 
Laws  of  1919,  so  as  to  make  It  unlawful, 
within  the  specified  area,  "to  have  any  de- 
vices known  as  purse  seines,  whether  fishing 
or  not,  in  any  of  the  waters  of  the  Colombia 
river  in  the  state  of  Oregon,  or  over  whldi 
the  state  of  Oregon  has  concurrent  Juriadlc- 
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tion,"  etc.  Tfie  opini<te  ftom  which  we  bare 
already  quoted  tipeaks  of  flsbing  with  purse 
seines  aa — 

"a  business  that,  according  to  present  light,  and 
present  scientific  knowledge,  may  be  character- 
ized as  nefarious;  a  business,  the  tendency  of 
which  is  to  annihilate  for  all  time  the  fish  food 
supply  of  this  continent ;  a  business,  too,  which, 
so  far  as  Canadian  waters  are  concerned,  has 
been  prohibited  and  criminalised." 

It  appears  to  us  quite  conclusive  that,  since 
the  parties  h^eto  have  stipulated  that,  "in 
purse  seine  fishing,  the  act  of  removing  the 
net  from  the  water  and  emptying  the  same 
of  the  catch  of  fish"  is  a  necessary  part,  of  the 
ashing  operation,"  it  Is  not  our  province  to 
determine  what  particular  steps  in  the  fish- 
ing are  intended  to  be  prohibited  by  legisla- 
tive enactment. 

The  defendant  was  "fishing"  In  forbidden 
waters;  and  the  Judgment  muat  be  affirmed. 

'  BENNETT,  J.,  dtasents. 


ROSEBURO  NAT.  BANK  y.  CAIIP  et  aL 

(Supreme   Court  of  Oregon.     Sept.  9,  1919.) 

1.  Appkai.  and  Ebbob  «s»24&— WiTHOtTi  Ob- 
jection  TO   COMFIBHATION    OF    SALB   JUBIS- 

DICTIONAL  Questions  Only  Reviewabuc. 
Where  no  application  to  set  aside  the  or- 
der of  confirmation  of  sale  of  real  property  was 
made,  and  there  was  no  attempt  to  call  the 
lower  court's  attention  to  want  of  service  on 
defendants  of  motion  to  confirm  as  violating  the 
court  rules,  and  there  being  no  action  in  the 
lower  court  raising  and  reserving  this  or  other 
<)ue8tions,  the  review  is  limited  to  jurisdictional 
questions  and  sufficiency  of  pleadings. 

2.  ExEcuTioiT  «=s>242— Sebvice  or  Motion  to 
CoNFiBM  Sale  Unnecessabt. 

li.  O.  L.  I  241,  subd.  2,  as  amended  by 
Laws  1917,  p.'  64,  requires  the  court  to  allow 
the  order  confirming  sale,  unless  upon  hearing  it 
satisfactorily  appears  that  the  sale  proceedings 
were  substantially  irregular  to  the  probable 
injury  of  the  objector,  and  service  upon  the 
judgment  debtors  of  a  motion  to  confirm  is  not 
required  by  statute,  and,  where  they  had  knowl- 
edge of  the  final  decree  directing  sale,  they  can- 
not be  heard  to  complain  of  not  being  served. 

3.  Execution    «=9242— Notice   ,to    Confirm 
Sale  of  Land  Subject  to.  Ritle  of  Coubt. 

A  court,  granting  an  order  of  confirmation 
of  sale  of  real  property,  may  construe  its  own 
rules  as  to  requiring  service  of  motion  to  con- 
firm sale  of  real  property  upon  the  jndiimont 
debtor. 

Department  2. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; G.  F.  Sklpwortb,  Judge. 
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Action  by  the  ItoBetmrg  NatlMtal  Bank 
against  E.  N.  Camp  and  others.  From  an 
order  confirming  a  sale  pursuant  to  an  exe- 
cution, the  defendants  appealed,  and  the  or- 
der was  reversed,  and  the  cause  remanded . 
(89  Or.  87,  173  Paa  313),  and  an  alias  exe- 
cution was  issued,  and  a  resale  made,  and 
from  an  order  confirming  the  same,  defend- 
ants appeal.    Order  affirmed. 

This  is  an  appeal  by  defendants  from  an 
order  of  confirmation  of  sale  of  real  property. 
A  resale  of  the  property  was  directed  by  this 
court  upon  a  former  appeal  of  the  cause.  See 
89  Or.  67,  178  Pac.  313;  After  entering  the 
mandate  of  this  court,  the  trial  court  ordered 
that  upon  application  of  the  plaintiff  an  alias 
execution  issue  upon  the  decree  of  foreclo- 
sure for  a  resale  of  the  property. 

Alhert  Abraham,  of  Boseburg,  for  appel- 
lants. 
B.  Ik  Eddy,  of  Roseborg,  for  respondent 


BEAN,  J.  [1]  The  assignments  of  error 
specify  that  the  court  erred  In  hearing  the 
motion  for  confirmation,  and  entering  the  or- 
der of  confirmation,  without  notice  to  de- 
fendants, as  required  by  the  rules  of  the  trial 
court.  Section  241,  L.  O.  L.,  as  amended  by 
General  Laws  of  Oregon  1917,  p.  64,  entitles 
the  plaintiff  in  the  writ  of  execution,  on  mo- 
tion therefor,  to  have  an  order  confirming 
the  sale,  unless  the  judgment  debtor,  or  in 
case  of  his  death  his  representatives,  shall 
file  with  the  clerk,  within  10  days  after  the 
return  of  the  execution,  his  objections  there- 
to. The  record  discloses  no  objection  to 
the  confirmation  of  sale.  No  illegal  proce- 
dure In  making  the  sale  has  been  pointed 
out.  No  application  was  made  to  the  trial 
court  to  set  aside  the  order  of  confirmation, 
nor  any  attempt  made  to  call  the  attention 
of  that  court  to  any  irregularity  in  the  sale, 
or  want  of -service  of  the  motion,  so  as  to  ob- 
tain any  ruling  in  regard  thereto.  In  <the 
absence  of  some  acticm  In  the  lower  court, 
raising  and  reserving  other  questions,  re- 
view, upon  appeal,  Is  limited  to  Jurisdictional 
questions,  and  the  sufficiency  of  the  allega- 
tions of  the  pleadings.  Marks  v.  First  Na- 
tional Bank.  84  Or.  601,  165  Pac.  673.    . 

[2,  3]  Even  if  objection  to  the  confirmation 
of  sale  had  been  filed  on  behalf  of  defend- 
ants, the  mandate  of  subdivision  2,  section 
241,  requires  the  court  to  allow  tbe  order 
couflrming  the  sale,  unless  upon  the  hearing 
it  satisfactorily  appear  that  there  were 
substantial  irregularities  In  tbe  proceedings 
concerning  tbe  sale,  to  the  probable  loss  or 
Injury  of  the  objector.  It  is  not  shown  nor 
suggested  that  tbe  rights  of  the  defendants 
have  been  prejudiced  in  any  manner  in  tbe 
matter  of  tbe  sale  which  was  confirmed.  See 
Wolfer  V.  Hurst,  BO  Or.  218,  91  Pac.  366.    A 
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resale  was  granted  tn  this  case  tipon  the  for- 
mer  appeal,  in  order  that  the  sale  of  personal 
and  real  property  might  he  made  separately, 
so  as  not  to  complicate  the  matter  of  redemp- 
.tlon.  That  object  has  been  attained.  The 
trial  coart,  In  granting  the  order  of  conflrma* 
tlon,  did  not  construe  its  rules  to  require 
service  of  the  motion  for  confirmation.  Ob- 
viously, the  same  power  that  adopted  the 
rule  could  construe  it  16  O.  J.  S  294.  A  final 
decree  had  been  entered  in  the  case,  directing 
that  the  property  be  sold.  The  defendants 
had  knowledge  of  this.  An  alias  execution 
was  regularly  issued,  and  the  property  duly 
advertised  for  sale  and  sold.  The  defendants 
no  doubt  expected  that  such  proceedings 
would  be  taken.  The  sale  was  ordered  con- 
firmed without  objection. 

In  the  case  of  Brand  v.  Baker,  42  Or.  426, 
71  Pac.  820,  former  Justice  Bean  said  in  the 
opinion: 


"Tbt  law  does  not  require  notice  to  a  Judg- 
ment debtor  of  a  proposed  effort  to  collect  the 
judgment  against  him,  nor  of  the  levy  and  sale 
of  his  property  under  an  execution  issued  there- 
on, except  by  the  filing  of  a  sheriff's  certificate 
in  the  county  clerk's  office,  and  the  publication 
and  posting  of  notices  of  sale." 

In  order  for  defendants  to  raise  any  issne 
concerning  the  sale  of  the  real  estate,  it  was 
necessary  for  them  to  file  objections  thereto 
within  the  time  provided  by  the  statute.  Not 
having  done  so,  they  have  no  cause  for  com- 
plaint. Our  statute  does  not  require  service 
upon  the  Judgment  debtor  of  a  motion  for 
confirmation  of  sale  Counsel  for  defendants 
does  not  claim  that  it  does. 

We  find  no  prejudicial  error  In  the  record. 
The  Judgment  of  the  lower  court  is  there- 
fore afilrmed. 


McBBIDB,  O.  J., 
NWET,  JJ.,  ooncnr. 


and  JOHNS  and  BEN- 
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STOCK  et  al.  v.  PLUNKETT.     (Sac.  2756.) 

(Supreme  Court  of  California.     Sept.  8,  1019, 
Rehearing  Denied   Oct.  2,  1910.) 

1.  Mines  and  Mineraja  «=»1S  —  Vauditt 
or   Local    REaci.Anoins   Rkooohizbd   bt 

Fedebai,  Laws. 
Rev.  St.  U.  S.  If  2318-2320,  2324  (Comp. 
St  IS  4613-4615,  4620),  with  reference  to  the 
Ioc{(tion  of  mining  claims,  recognize  the  validi- 
ty of  local  regulations  and  customs  covering  lo- 
cations, and  state  statutes  are  construed  to  have 
the  same  force  and  effect  as  such  regulations. 

2.  Mines  and  Minerals  ®=»29(5)— Koncou- 
FORMiTT  OF  First  Notice  with  State  Stat- 
ute Does  Not  Render  Location  Invalid. 

Subsequent  locators  of  a  quarts  mining 
daim,  having  seen  and  read  the  prior  location 
notice  of  the  first  locator,  to  wliich  his  name 
was  signed,  cannot  talce  advantage  of  the  fact 
that  such  prior  notice  was  undated  or  was  not 
recorded  as  required  b;  Civ.  Code,  IS  1426, 
1426b,  the  first  locator  having  fully  complied 
with  the  laws  of  the  United  States  pertaining 
to  the  location. 

Olney,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Stanislaus 
County ;  W.  H.  Langdon,  Judge. 

Action  by  Hugh  B.  Stock  and  another 
against  WUllBm  R.  Plnnkett.  From  judg- 
ment for  defendant,  plBlntUTs  appeal.  Af- 
firmed. 

Rehearing  denied ;   OLNST,  J.,  dissenting. 

Edwin  V.  McKenzie,  Harry  A.  McKenzle, 
and  WilUam  F.  Herron,  all  of  San  Fran- 
cisco, for  appellants. 

A.  H.  Rlcketts,  of  San  Francisco,  for  re- 
spondent 

WILBUR,  J.  A  transfer  to  this  court  was 
ordered  in  the  above  cause,  after  an  affirm- 
ance of  the  Judgment  of  the  superior  court 
by  the  District  Court  of  Appeal  for  the  Third 
Appellate  District. 

[1]  The  action  Is  an  ejectment,  involving 
a  contest  arising  between  two  locators  of  a 
quartz  mining  claim.  The  respondent,  the 
first  locator,  posted  an  undated  notice  upon 
the  property  on  November  13,  1914.  The  ap- 
pellants, the  subsequent  locators,  saw  such 
notice  before  posting  their  notice  of  location, 
observed  that  it  was  undated,  and  based  their 
claim  to  the  property  upon  the  proposition 
that  the  notice  in  question  failed  to  comply 
with  section  1426  of  the  GlvU  Code,  which  re- 
quires a  location  notice  to  be  posted  upon 
a  quartz  claim,  containing,  among  other 
things,  the  date  of  location,  and  upon  the 
further  assertion  that  the  prior  locator  did 
not  within  30  days  after  the  posting  of  his 
notice  of  location  cause  a  true  copy  thereof 
to  be  recorded  in  the  office  of  the  county 
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recorder  of  the  county  in  which  the  quartz 
claim  was  situated,  as  required  by  the  provi- 
sions of  section  1426b  of  the  Civil  Code.  It 
is  conceded  that  the  prior  locator  fully  com- 
plied with  the  laws  of  the  United  States 
pertaining  to  such  location.  The  only  ques- 
tion in  the  case  is  the  effect  of  toe  failure  to 
comply  with  the  provisions  of  our  Civil  Code 
requiring  the  posting  and  recording  of  a 
dated  location  notice.  The  subsequent  lo- 
cators were  informed  by  the  posted  location 
notice  of  the  prior  claim  of  the  resiwndent 
and  the  extent  thereof.  By  inquiring  of 
the  respondent,  whose  name  was  signed  to 
the  notice,  they  could  have  ascertained  the 
nature  of  his  claim  and  the  date  of  his  loca- . 
tlon.  Consequently  appellants  are  charged 
with  knowledge  thereof.  Civ.  Code,  IS  18, 19. 
The  laws  of  the  United  States  with  refer- 
ence to  the  location  of  mining  claims  express- 
ly recognize  the  validity  of  local  mining  reg- 
lations  and  customs  governing  locations,  and 
state  statutes  are  construed  to  have  the  same 
force  and  effect  as  such  regulations.  Dag- 
gett V.  Treka  Mining  Co.,  149  Cal.  857,  86 
Paa  968 ;  Rev.  St.  U.  S.  SI  2318,  2319,  23B6, 
2324  (Comp.  St.  §|  4613, 4614,  4615, 4620);  Cla- 
son  V.  Matko,  223  U.  S.  646, 32  Sup.  Ct  302, 66 
L.  Ed.  588.  The  question  Involved  here  la 
whether  respondent's  location,  which  con- 
forms to  the  requirements  of  the  United 
States  statute,  but  fails  to  conform  to  the 
state  statute,  is  valid  as  against  subsequent 
locators  who  have  seen  and  read  the  location 
notice.  This  is  a  federal  question,  and  the 
principle  Involved  has  been  passed  upon  by 
the  United  States  Supreme  Court  (^osemite 
Mining  C^.  V.  Emerson,  208  U.  S.  25,  28  Sup. 
Ct.  196, 62  L.  Ed.  374 ;  Butte  &.  Superior  Cop- 
per Co.,  Um.,  V.  Clark-Montana  Realty  Co., 
249  U.  S.  12,  39  Sup.  Ct.  231,  63  L.  Ed.  447), 
and  by  the  Circuit  Court  of  Appeals  of  this 
circuit  (Butte  &  Superior  Copper  Co.,  Lim., 
V.  Clark-MonUna  Realty  Co.,  248  Fed.  609, 
160  C.  C.  A.  609).  The  dedsious  of  the  for- 
mer are  binding  on  this  court,  and  those  of 
the  latter  are  entitled  to  great  weight  in 
determining  such  federal  question. 

[2]  The  Supreme  Court  of  the  United 
States,  since  the  decision  of  the  District 
Court  of  Appeal  in  this  case,  in  Butte  & 
Superior  Ctopper  Co.,  Llm.,  v.  C!lark-Mon- 
tana  Realty  Co.,  supra,  has  held  that  subse- 
quent locators,  having  knowledge  of  the  pre- 
vious location,  could  not  avail  themselves  of 
defects  in  the  prior  location,  and  In  so  hold- 
ing declared  that  It  was  unnecessary  to  de- 
termine which  was  correct — the  decisions  of 
the  Montana  Supreme  Court,  holding  that 
the  defect  In  question,  a  failure  to  comply 
with  the  state  law  in  reference  to  the  rec- 
ordation of  a  certificate  of  location,  invali- 
dated the  location,  or  the  rule  announced  by 
the  District  Court  (233  Fed.  547),   and  af- 
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Armed  by  the  Circnlt  Court  of  Appeals  of 
the  Ninth  arcult  (248  Fed.  609,  160  O.  O.  A. 
509)  in  the  same  case,  declining  to  follow  the 
Montana  Supreme  Court.  The  decision  of 
the  IMstrict  Court  and  its  affirmance  by  the 
Circuit  Court  of  Appeals  in  the  last-men- 
tioned case  were  based  upon  the  rule  that, 
where  the  local  statute  failed  to  expressly 
declare  the  invalidity  or  forfeiture  of  a  lo- 
cation which  did  not  conform  to  the  state 
law,  a  failure  to  comply  therewith  did  not 
work  a  forfeiture.  While  the  United  States 
Supreme  Court  refrained  from  deciding  this 
point,  its  decision  in  that  case  determines 
the  proposition  that  such  location,  even 
thouf^h  falling  to  comply  with  the  state  law, 
was  good  as  against  a  subsequent  locator  hav- 
ing notice  thereof.  This  is  made  clear  by 
the  following  statement  In  the  opinion: 

"The  District  Court,  and  the  Circuit  Court  of 
Appeals,  affirming  it,  decided  both  Issues  against 
appellant  on  the  grounds :  (1)  That  the  Mon- 
tana cases  did  not  furnish  the  rule  of  decision 
for  the  federal  courts,  the  better  reasoning  be- 
ing (for  which  cases  were  cited)  that,  as  the 
Montana  statute  did  not  impose  a  forfeiture, 
hence  none  resulted  from  defects  in  the  declara- 
tory statement  of  the  Elm  Orlu.  (2)  That  the 
Elm  Orln  people  [the  first  locators]  were,  in 
possession  of  their  claim,  working  the  same— of 
which  the  Black  Rock  people  [the  second  loca- 
tors] bad  knowledge — atid  that  hence  the  latter 
could,  not  avail  themselves  of  the  defects  in 
the  location  of  the  Elm  Orlu.  Yosemite  Min- 
ing Co.  V.  Emerson,  208  U.  S.  25,  28  Sup.  Ct. 
196,  62  L.  Ed.  S74,  was  adduced.  In  the  latter 
ground  we  concur,  and  we  need  not  express 
opinion  of  the  other,  although  it  has  impressive 
strength,  and  was  conceded  to  have  in  Yosemite 
Mining  Co.  v.  Emerson.  *  •  •  Yosemite 
Mining  Co.  v.  Emerson  was  concerned  with  a 
regulation  of  the  state  of  California  which  pre- 
scribed the  manner  of  the  location  of  a  claim. 
The  regulation  had  not  been  conformed  to,  and 
the  validity  of  the  location  was  attacked  on  that 
ground  by  a  subsequent  locator,  who  had  had 
notice  of  the  claim ;  he  contending  that  there 
was  forfeiture  of  it.  The  contention  was  re- 
jected, and  we  said  that  to  yield  to  it  would 
woik  great  injustice  and  subvert  the  very  pur- 
pose for  which  the  posting  of  notices  was  re- 
quired, which  was,  we  further  said,  'to  make 
known  the  purpose  of  the  discoverer  to  claim 
title  to  the'  claim  'to  the  extent  described  and 
to  warn  others  of  the  prior  appropriation.'  The 
comment  is  obviously  applicable  to  the  asserted 
defects  in  the  declaratory  statement  of  appel- 
lees. It,  like  the  California  requirement,  had 
no  other  purpose  than  'to  warn  others  of  the 
prior  appropriation'  of  the  claim,  and  such  is 
the  principle  of  constructive  notice.  It — con- 
structive notice — is  the  law's  substitute  for  ac- 
tual notice,  and  to  sny  that  it  and  actual  notice 
are  equivalents  would  seem  to  carry  the  self- 
evidence  of  an  axiom.  Besides,  in  this  case 
there  was  an  unequivocal  possession  of  the  Elm 
Orlu  and  it  is  elementary  that  such  possession 
is  notice  to  all  the  world  of  the  possessor's 
rights  thereunder." 

The  case  of  Yosemite  Mining  Co.  v.  Emer- 
son, 208  D.  a  25,  28  Sup.  Ct  106,  62  L.  Ed. 


374,  thus  referred  to  by  the  Supreme  Court 
of  the  United  States,  was  a  decision  rendered 
on  a  writ  of  error  from  this  court  The  ques- 
tion Involved  was  the  validity  of  a  location 
where  the  locator  had  posted  only  one  no- 
tice at  one  end  of  a  claim,  while  the  lo- 
cal mining  regulations  of  Tuolumne  coun- 
ty required  the  posting  of  two  notices,  "one 
of  whldi  shall  be  posted  in  a  conspicuous 
place  at  each  end  of  the  claim."  This  court 
held,  upon  the  first  appeal  of  that  litigation 
(Emerson  v.  McWhlrter,  133  Cal.  510,  65  Pac. 
1036),  that  in  the  absence  of  an  express  dec- 
laration In  the  mining  rules  that  such  failure 
worked  a  forfeiture  of  the  mining  claim  it 
would  not  have  that  effect  The  case  hav- 
ing been  reversed,  it  was  retried  and  again 
appealed  to  this  court,  after  substitution  of 
parties,  and  it  was  held  that  this  decision 
had  become  the  law  of  the  case.  Emerson  v. 
Yosemite  Gold  Min.  &  MllL  Co.,  149  Cal. 
50,  85  Pac.  122.  The  Supreme  Court  of  the 
United  States,  upon  the  writ  of  error,  de- 
clined to  pass  upon  the  question  of  whether 
or  not  the  failure  to  comply  with  the  local 
mining  regulations  Invalidated  the  location, 
holding  that  that  question  was  Immaterial  in 
view  of  the  knowledge  of  the  subsequent  lo- 
cator of  such  defective  location.  It  follows, 
from  these  decisions  of  the  Supreme  Court 
of  the  United  States,  that  the  appellants 
herein,  having  seen  and  read  the  prior  loca- 
tion notice  of  the  respondent  cannot- take  ad- 
vantage of  the  fact  that  such  notice  was  un- 
dated, or  of  the  fact  that  it  was  not  recorded. 
It  is  claimed,  however,  that,  whatever  the 
view  of  courts  of  other  Jurisdictions,  our 
own  court  has  affirmatively  decided  In  Dwln- 
neU  v.  Dyer,  145  Cal.  12,  78  Pac.  247,  7  U 
R.  A.  (N.  S.)  763,  that  a  failure  to  comply 
with  a  law  of  this  state  with  reference  to 
location  notices  Invalidates  sucn  location. 
Even  If  this  were  true,  we  would  be 
bound  to  follow  the  decisions  of  the  Su- 
preme Court  of  the  United  States.  The  case 
of  Dwlnnell  v.  Dyer  dealt  with  mining  loca- 
tions that  had  been  made  under  the  statute 
of  1897,  regulating  the  posting  and  recorda- 
tion of  a  mining  location  notice  (Stats.  1897, 
p.  214),  which  expressly  provided  that  loca- 
tions which  did  not  conform  thereto  were 
void  (Id.  §  6).  While  that  provision  of  the 
statute  is  not  specifically  pointed  out  In  the 
decision,  It  Is  evidently  the  basis  of  the  as- 
sumption by  the  attorneys  and  by  the  court 
that  locations  which  failed  to  conform  to  the 
state  statute  were  void.  Previous  to  the  en- 
actment of  this  statute  this  court  had  held  in 
Donahue  v.  Melster,  88  Cal.  121,  25  Pac.  1098, 
22  Am.  St.  Rep.  283,  decided  In  1891,  and 
Emerson  v.  McWhlrter,  supra,  decided  In 
1001,  that  a  failure  to  conform  to  a  local 
regulation  with  reference  to  the  manner- of 
making  a  location.  In  the  absence  of  a  rule 
declaring  a  forfeiture  for  such  failure,  did 
not  render  it  invalid,  and  could  not  be  taken 
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advantage  of  by  a  snbiBequent  locator  hav- 
ing knowledge  of  tbe  actual  location.  We 
Iiad  also  held  In  Webb  t.  Carlon,  148  Oal. 
B55,  83  Pac.  M8,  118  Am.  St.  Rep.  305,  de- 
cided In  1906,  Involving  a  location  made  aft- 
er the  repeal  of  the  statute  of  1897,  that  a 
failnre  to  comply  with  a  mining  rule  which 
required  the  record  of  a  mining  location  In 
Tuolumne  coun^,  did  not  invalidate  the 
claim  by  reason  of  an  erroneous  date  (the 
notice  having  been  posted  October  20th,  but 
dated  October  23d),  as  against  one  who  lo- 
cated the  claim  October  22d,  although  under 
section  2324  of  the  Revised  Statutes  of  the 
United  States  it  was  required  that  records 
-of  locations  when  made  should  contain  the 
date  of  the  location,  etc  It  should  be  noted 
also  that  the  legislation  of  1909  is  essentially 
different  from  that  of  1807,  In  that  the  law 
of  1909  did  not,  and  the  law  of  1897  did, 
declare  a  forfeiture  for  a  failure  to  comply 
therewith.  Furthermore,  In  view  of  the 
fact  that  previous  to  the  enactment  of  sec- 
tion 1426  et  seq.  of  the  OlTll  Code  in  1900 
this  court  had  held  that  a  failure  to  con- 
form to  mining  rules  governing  a  location 
did  not  Invalidate  the  location  when  the  rule 
did  not  expressly  so  declare  (Emerson  v. 
McWhlrter,  supra),  and  that  the  United 
States  Circuit  Court  of  Appeals  of  this  dis- 
trict had,  in  effect,  adopted  thb  same  rule  of 
decision  (see  Butte  &  S.  Copper  Co.  v. 
Clark-Montana  Realty  Co.,  248  Fed.  612, 
160  G.  C.  A.  609,  supra,  and  cases  cited),  and 
that  this  court  bad  held*  that  such  failure  did 
render  a  location  Invalid  where  the  local 
rule  or  statute  did  expressly  declare  such 
invalidity  (Dwinnell  v.  Dyer,  supra),  and  that 
the  United  States  Supreme  Court  bad  con- 
curred In  that  view  In  Butte  Water  Co.  v. 
Baker,  196  U.  S.  119,  25  Sup.  Ct.  211,  49  L. 
Ed.  409,  a  case  from  Montana  (see,  also,  Cla- 
son  y.  Matko,  223  U.  S.  646,  32  Sup.  Ct  392, 
66  Ia  Ed.  588,  decided  in  1912),  the  fact  that 
,  the  Legislature  did  not  expressly  declare 
that  a  failure  to  comply  with  Its  new  reg- 
ulations concerning  mining  locations  would 
invalidate  such  locations  is  conclusive  that 
no  such  result  was  Intended. 

As  the  point  Involved  in  this  case  is  thus 
covered  by  our  own  and  by  authoritative  de- 
dsicms  of  the  Supreme  Court  of  the  United 
States,  it  is  >  unnecessary  to  discuss  or  con- 
sider the  numerous  cases  cited  from  other 
states  or  federal  courts.  It  follows  that  the 
location  notice  of  the  respondent,  even 
though  undated,  was  suflSclent  to  establish 
his  rights  against  the  appellants — subse- 
quent locators  having  notice  of  the  prior  lo- 
cation. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;   LBNNON,J.;  LAWLOR,  J. ;  MELVIN,  J. 

OI<NEY,  J.  I  dissent.  The  main  opinion 
in  Its  discusslcm  is  beside  the  mark,  and 


touches  upon  the  real  point  involved  only  in 
the  most  casual  fashion.  Its  conclusion  Is 
rested  primarily  upon  the  authority  of  Butte, 
etc.,  Co.  V.  Clark,  etc.,  Co.,  249  U.  8.  12,  39 
Sup.  Ct.  231,  63  L.  Ed.  447,  very  recenUy  de- 
cided by  the  Supreme  Court  of  the  United 
States.  The  essential  facts  in  that  case  were 
that,  while  the  first  locators  were  In  actual 
— not  merely  constructive — exclusive  and  no- 
torious possession  of  the  claim  and  working 
It,  the  second  locators  attempted  to  locate 
it,  relying  upon  the  fact  that  the  notice  of  lo- 
cation by  the  first  locators  was  defective  in 
some  particular  required  by  the  statutes  of 
Montana,  in  which  state  the  claim  was  situ- 
ate. The  court  held  that  under  these  cir- 
comstances  the  second  location  was  inferior 
to  the  first,  putting  Its  decision  in  express 
terms  solely  on  the  ground: 

"That  the  Elm  Orlu  people  [the  first  locators] 
were  in  possession  of  their  claim,  working  the 
same— of  which  the  Black  Rock  people  [the  sec- 
ond locators]  had  knowledge — and  that  hence 
the  latter  could  not  avail  themselves  of  the  de- 
fects in  the  location  of  the  Elm  Orlu." 

Without  exception  every  decision  dted  in 
the  main  opinion  here  to  support  its  conclu- 
sion upon  this  point  involves  similar  facts. 
These  decisions  are  to  the  point  alone  that, 
where  a  would-be  locator  has  notlpe  or  knowl- 
edge of  a  subsisting  and  genuine  prior  loca- 
tion, and  particularly  when  the  first  locator 
is  in  actual  possession  of  and  working  the 
claim,  which  fact  is  notice  to  all  the  world, 
the  would-be  locator  cannot  take  advantage 
of  defects  in  the  posted  or  recorded  notice  of 
the  first  locator,  that  he  has  in  fact  the  no- 
tice or  knowledge  which  it  was  the  purpose 
of  the  statute  should  be  given  by  the  posted 
or  recorded  notice  required,  and  that  hav- 
ing such  notice^ or  knowledge  it  is  enough. 

But  the  present  case  Is  not  of  that  charac- 
ter. The  first  locator  made  his  location  on 
November  13,  1914.  He  posted  a  location  no- 
tice, but  it  was  undated.  The  location  would 
expire  at  the  end  of  the  following  year,  un- 
less the  necessary  assessment  work  was  done. 
It  was  Impossible  for  any  one  reading  the 
notice  to  know,  when  it  would  so  expire,  or 
In  the  absence  of  assessment  work  that  there 
was  a  subsisting  location  there  claimed.  Nor 
did  the  first  locator  record  bis  notice,  so 
that  any  Information  could  be  derived  from 
that  source.  He  did  not  do  the  assessment 
work  or  remain  in  possession  of  the  property. 
Some  10  months  later,  in  September,  1915,  the 
second  locator  came  upon  the  ground,  which 
was  wholly  unoccupied.  So  far  as  appears, 
he  had  no  notice  or  knowledge  of  the  first 
location,  except  such  as  he  received  from  the 
undated  notice  of  the  first  locator,  which  be 
found  and  read.  But  this  did  not,  as  has 
been  Indicated,  inform  him  as  to  the  essen- 
tial point  for  which  a  posted  and  recorded 
notice  Is  required  by  the  statute,  namely, 
that  there  was  a  then  subsisting  location. 
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So  far  as  he  conid  tell,  the  gronnd  migbt  at 
tbat  time  have  been  wholly  nnclaimed  and 
open  to  location.  The  second  locator,  by  an 
employ^,  remained  in  actual  possession  of 
the  property,  doing  work  thereon,  until  the 
following  month,  October,  when  the  first  lo- 
cator came  upon  the  scene,  rifle  In  hand,  to 
do  his  assessment  work,  and  ejected  the  em- 
ploys of  the  second.  It  Is  plain  that  such 
facts  are  not  within  either  the  actual  de- 
cision or  the  principle  of  such  cases  as  Butte, 
etc.,  Co.  V.  Clark,  etc.,  Co.,  supra. 

On  the  other  hand,  the  facts  do  bring  the 
case  within  the  principle  of  Butte  City  Water 
Co.  V.  Baker,  196  U.  S.  110,  25  Sup.  Ct  211, 
49  L.  Ed.  409,  where  it  was  held  that  the 
first  location  waa  inferior  to  the  second, 
when  the  notice  of  the  first  location  did  not 
contain  certain  matter  required  by  the  Mon- 
tana statutes.  The  main  opinion  here  cites 
the  last-mentioned  decision  as  one  "where 
the  local  rule  or  statute  did  expressly  de- 
clare such  Invalidity."  The  decision  is  not 
put  on  that  ground,  and  the  statute  did  not 
in  fact  so  provide.  Butte,  etc.,  Co.  ▼.  Clark, 
etc.,  Co.,  248  Fed.  609,  612,  160  0.  C.  A.  509. 

The  true  doctrine  of  the  cases  may,  I  be- 
lieve, be  stated  with  fair  accuracy  as  fol- 
lows: (a)  If  the  recpiirements  of  the  statute 
are  observed,  the  location  Is  valid,  and  is 
protected  against  subsequent  locators,  re- 
gardless of  whether  they  have  notice  or 
knowledge  of  the  first  location  or  not  (b) 
Conversely,  if  the  requirements  of  the  statute 
are  not  complied  with,  as,  for  instance.  If 
the  location  notice  is  defective  in  a  material 
particular,  and  a  second  location  is  made  in 
good  faith  by  a  party  who  has  neither  knowl- 
edge nor  notice,  actual  or  constructive,  of 
the  first  location,  the  first  location,  being  de- 
fective, will  not  be  protected,  but  Is  inferior  to 
the  second.  If  this  is  not  thfe  case,  the  whole 
state  statute  might  Just  as  well  have  never 
been  enacted,  (c)  If  the  first  location  be  de- 
fective, but  the  second  location  be  made  by  a 
party  who  had  knowledge  or  notice  of  the 
prior  location,  and  particularly'  where  there 
is  such  notice  because  the  first  locator  is  in 
actual  possession  working  the  claim,  the 
first  location,  although  defective,  is  never- 
theless superior  to  the  second  location  so 
made. 

If  the  foregoing  is  a  correct  statement,  the 
first  location  here  was  defective,  and  the  real 
question  In  the  case  is  whether  or  not  the 
reading  by  the  second  locator  of  the  undated 
notice  posted  by  the  first  is  sufficient  to 
charge  him  with  notice  of  the  first  location. 
Practically  all  that  is  said  In  the  main  opin- 
ion on  this  point  Is  that  the  second  locator, 
by  inquiring  of  the  first,  could  have  ascer- 
tained the  date  of  the  location,  and  therefore 
he  should  be  charged  with  knowledge  of  it 
But  could  the  second  locator  Inquire  of  the 
first?    He  may  not  know  who  he  Is,  or  where 


he  is  to  be  found.  If  the  first  locator  is  a 
wandering  prospector,  who  has  apparently 
gone  his  way,  and  the  notice  is  old,  as  it 
was  in  this  case,  finding  him  would  be  a 
most  uncertain  task.  Locations  are  frequent- 
ly, if  not  usually,  made  In  remote  and  al- 
most Inaccessible  places,  and  the  legislation 
should  be  reasonable  as  to  locations  so  made. 
It  seems  to  me  whoUy  unreasonable  to  re- 
quire of  a  locator,  prospecting  gronnd  on 
which  there  is  an  old  and  undated  location 
notice,  either  to  spend  days,  weeks,  or  maybe 
months,  hunting  the  first  locator,  or  else  to 
spend  bis  time,  labor,  and  possibly  money  in 
making  a  discovery  at  his  perlL  It  is  easy 
to  imagine,  also.  Just  how  much  informati<Mi 
the  first  locator  would  probably  give  when  in- 
quiry was  made  of  him,  and  Just  how  mndi 
reliance  could  be  placed  in  any  statement 
be  might  make.  In  the  majority  of  cases 
the  only  result  of  an  Inquiry  of  the  first  lo- 
cator would  be  a  hasty  and  immediate  trip 
on  his  part  to  the  claim,  to  see  what  waa 
there,  with  a  consequent  probability  of  liti- 
gation, and  a  fair  chance  of  more  violent 
methods  of  settling  the  almost  certain  dis- 
pute. I  do  not  believe  the  second  locator 
can  properly  be  charged  with  the  duty  Of  In- 
quiring of  the  first  under  such  circumstances. 


SMITH  T.  ROTEK  et  al.     (L.  A.  4943.) 

(Supreme  Court  of  California.    Ang.  29,  1919. 
Rehearing  Denied  Sept  25,  1919.) 

1.  A^nfALS  d=>72  —  Habrobeb  or  Vioiotts 
Doo  IiIabij:  fob  iNjrnBiBs  Caused. 

The  harborer  and  keeper  of  a  dog  known 
by  him  to  be  vicious  is  responsible  for  injury 
caused  by  it  regardless  of  ownership. 

2.  ANncALS  €=>72— When  Evidence  Estab- 
lishes OWNEBSHIF  OF  ViCIOUS  DoO. 

Where  defendant  was  the  head  of  a  fam- 
ily having  possession  and  control  of  a  house 
and  premises,  and  suffered  or  permitted  to  be 
kept  thereon  the  dog  which  attacked  and  per- 
sonally injured  plaintiff,  the  fact  that  plaintiff's 
son,  who  was  away  at  school  at  the  time  of  the 
injury,  testified  to  his  own  ownership  of  the 
dog,  did  not  present  a  conflict  with  other  tes- 
timony showing  that  d^endant  kept  and  har- 
l>ored  the  dog. 

3.  Aniuals  «=>74(5)— When  Evidence  Suf- 
ficient TO  IDEKTIFT  VlClOTTS  DoO. 

In  a  personal  injury  action,  where  evidence 
showed  that  plaintiff  was  attacked  by  certain 
dogs  answering  description  of  those  defendants 
had  harbored  on  the  ranch  for  two  or  three 
years  prior  to  such  injury,  it  cannot  be  urged 
that  there  was  no  evidence  showing  that  the 
dogs  harbored  by  defendants  were  the  dogs 
which  attacked  plaintiff. 
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4.  Aniuaxs  «s97(V-KRowiADaz  or  Wm 
Hatino  OT7STODT  OF  Vicious  Doa  IS 
Knowlkdgk  of  Httsband. 

Aetna]  notice  to  the  owner  or  keeper  that 
a  (log  is  vicioas  ia  not  necessary;  notice  to  or 
knowledge  of  his  wife  while  she  was  with  his 
knowledge  in  custody  or  control  of  the  dogs, 
or  to  his  agent  in  such  control,  being  sufficient. 

5.  Akdjalb  «=»74(6)— Wubk  Evidence  Es- 

TABUBHKS  KNOWIJEDOK  OF  ViCIOUSNSSS  OF 

Dou. 
In  an  action  for  personal  injury  resulting 
firom  the  attack  by  defendant's  dogs,  evidence 
hetd  to  show  that  defendant's  wife  was  in  charge 
of  the  premises  and  had  control  of  the  dogs, 
that  defendant  was  the  head  of  the  household, 
with  authority  over  the  premises  superior  to 
that  of  his  wife  and  foreman,  and  that  they 
had  knowledge  of  the  dogs'  viciousness,  which 
must  be  imputed  to  defendant. 

6.  New  Tbial  ®=»71  —  Mat  be  Obawted 
THOTTcn  Vebdict  Based  on  €!onflictino 
Evidence. 

In  a  jury  trial,  a  party  is  entitled  to  two 
decisions  on  the  evidence,  one  by  the  jury  and 
one  by  the  trial  court,  and  the  latter  is  not 
bound  by  a  conflict  in  the  evidence. 

7.  Aniuals  ®=>74(5)— Sufficiency  of  Evi- 
dence TO  Sustain  Vebdict  fob  Plaintiff. 

In  an  action  for  personal  injuries  resulting 
from  an  attack  by  defendants'  vicious  dogs,  evi- 
dence held  to  present  no  substantial  conflict 
on  the  question  of  defendants'  liability,  based 
on  knowlrdge  of  the  dogs'  viciousness. 

8.  Davaoes  <^s>131(2)— When  Dauaobs  fob 
Wound  bt  Dog  Not  Excessive. 

Where  plaintiff,  70  years  of  age,  was  at- 
tacked while  riding  a  bicycle  by  two  vicious 
dogs,  receiving  a  wound  in  his  leg  which  had 
to  be  dressed  twice  a  day  by  a  trained  nurse  for 
three  weeks,  during  which  he  was  confined  to 
his  home,  and  daily  for  three  weeks  thereafter, 
and  it  was  more  ibaa  three  months  before  he 
could  walk  without  experiencing  pain,  and  he 
sustained  a  severe  nervous  shock,  which  con- 
tinued until  time  of  trial,  a  verdict  of  $700  ia 
not  excessive. 

9.  Apfeai,  and  Ebsob  «=»1078(C)— Obant  of 
New  Tbial  Revebsed  as  Without  Sup- 
port. 

On  appeal  from  an  order  granting  a  new 
trial,  notwithstanding  appellants  limited  their 
contention  on  appeal  to  two  grounds,  the  en- 
tire record  must  be  reviewed,  and  where  it  fails 
to  disclose  any  ground  supporting  such  order, 
it  most  be  reversed. 

Department  1.  Appeal  from  Superior 
Conrt,  Orange  County;  William  H.  Thomas, 
Judge. 

Action  by  C.  H.  Smith  against  J.  O.  Royer 
and  Mrs.  L.  Roycr.  Judgment  for  plaintiff, 
and  from  an  order  vacating  end  setting 
aside  the  Judgment,  and  granting  a  new 
trial,  the  plaintiff  appeals.    Order  reversed. 


SMITH  V.  ROYER  6«1 

(18S  F.) 

Tipton  &  Callor,  of  Los  Angeles,  for  ap- 
pellant 

Willlama  &  Rntan,  of  Santa  Ana,  for  re- 
spondents. 

IiAWLOR,  J.  This  is  an  appeal  by  the 
plaintiff  from  an  order  vacating  and  setting 
aside  the  Judgment  and  granting  a  new  trial. 

Action  was  brought  by  the  plaintiff  In  the 
superior  court  of  Orange  connty  against 
the  defendants  to  recover  damages  for 
personal  injuries  sustalted  as  a  result 
of  an  attack  by  two  vicious  dogs,  alleged  to 
have  been  harbored  and  kept  by  the  defend- 
ants, who.  It  Is  further  alleged,  knew  of  the 
vicious  characteristics  of  the  dogs  and  that 
they  were  accustomed  to  bite  people.  The 
complaint  prayed  for  damages  in  the  sum  of 
$2,550.  The  case  was  tried  by  Jury,  and 
a  verdict  in  favor  of  the  plaintifiF  was  ren- 
dered in  the  sum  of  $700.  Judgment  was  en- 
tered on  the  verdict,  with  costs  to  the  plain- 
tiff, amounting  to  $36.65. 

On  January  20,  1914,  the  plaintiff,  a  man 
70  years  of  age,  while  riding  bis  bicycle  along 
the  sidewalk  In  front  of  the  "Royer  place" 
In  the  city  of  Anaheim,  was  attacked  by 
two  dogs,  a  St.  Bernard  and  a  bull  terrier, 
which  rushed  out  from  the  Royer  place.  The 
St.  Bernard  sprang  upon  the  plaintiff  and 
barked  at  talm  in  a  threatening  manner, 
while  the  smaller  dog,  the  bull  terrier,  seized 
the  plaintiff  by  the  calf  of  his  right  leg,  tear- 
ing his  clothes,  and  inflicting  a  painful 
wound.  Following  the  attack  the  plaintiff 
was  confined  to  his  home  for  a  period  'of  3 
weeks,  suffering  from  the  wound  In  his  leg 
and  from  a  severe  nervous  shock.  The  plain- 
tiff was  not  able  to  walk  without  experienc- 
ing pain  from  the  bite  for  more  than  3 
months,  and  he  testified  at  the  trial,  more 
than  2  years  after  the  Injury,  that  he  was 
still  suffering  somewhat  frcon  the  nervous 
shock. 

No  reason  was  assigned  for  ordering  a  new 
trial,  but  It  was  stated  that  it  was  "not  on 
the  ground  that  the  Jury  violated  the  Instruc- 
tions of  the  court."  However,  In  their  no- 
tice of  motion  to  vacate  and  set  aside  the 
Judgment  and  for  a  new  trial,  the  defend- 
ants set  out  the  following  statutory  grounds: 
(1)  Newly  discovered  evidence  material  to 
the  defendants,  which  they  conid  -  not  with 
reasonable  diligence  have  discovered  and 
produced  at  the  trial.  (2)  Excessive  damages 
appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice.  (3)  Insuffi- 
ciency of  the  evidence  to  Justify  the  verdict. 
(4)  That  such  verdict  is  against  law.  (5) 
Misconduct  of  the  Jury.  (6)  Errors  in  law 
occurring  at  the  trial  and  excepted  to  by  the 
defendants. 

The  record  discloses  that  the  defendants, 
in  arguing  the  motion,  urged  but  two  points: 
(1)  Excessive  damages;    and  (2)  Insufficlen- 
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cy  «f  the  evidence.  The  arguments  of  the 
defoidants  In  their  brief  on  appeal  are  also 
confined  to  these  two  points. 

[1]  1.  The  defendants  contend  that  the 
"evidence  was  either  conflicting  upon  materi- 
al Issves,  or  there  was  no  evidence  to  sup- 
port certain  material  Issues  necessary  for  the 
plaintiff  to  prove."  In  this  connection  the 
defendants  point  oat  that  the  evidence  shows 
that  there  were  two  St.  Bernard  dogs  on  the 
place — one  belonging  to  the  defendant  J.  O. 
Royer;  the  other  to  his  son-in-law,  Walter 
Olmstead;  so  that  the  St  Bernard  which 
attacked  the  plaintiff  may  or  may  not  have 
belonged  to  the  defendant  J.  O.  Royer,  while 
the  other,  the  bull  terrier,  was  owned  by 
Max  Royer,  the  adult  son  of  the  defendants. 
Hence  they  argue  that,  since  It  was  admitted 
by  the  plaintiff  that  it  was  the  bull  terrier 
alone  which  did  the  biting,  they  are  not  re- 
sponsible for  the  damage  done  by  this  dog, 
because  he  did  not  belong  to  them.  In  other 
words,  the  position  of  the  defendants  is  that, 
before  liability  can  be  established  in  such  a 
case,  Mie  of  the  things  which  must  be  proved 
is  that  the  defendant  Is  the  owner  of  the  dog. 
The  contention  Ignores  the  element  of  dam- 
age which  may  have  been  caused  by  the  St. 
Bernard;  but,  even  assuming  that  the  legal 
Injury  is  to  be  limited  to  the  damage  caused 
by  the  bull  terrier,  and  that  the  ownership 
of  the  bull  terrier  was  in  the  son  of  the  de- 
fendants, the  fact  of  ownership  would  be  Im- 
material, and  we  must  presume,  in  the  ab- 
sence of  such  a  specification  in  the  order,  that 
the  new  trial  was  not  granted  upon  that 
ground.  This  would  also  be  true  as  to  the 
ownership  of '  the  St.  Bernard,  which  by  its 
barking  and  threatening  manner,  it  was  al- 
leged, contributed  to  the  injury.  The  rule  of 
decision  in  this  and  other  Jurisdictions  is 
against  the  contention  of  the  defendants.  It 
has  been  held  in  similar  cases  that  in  order 
to  recover  damages  it  is  necessary  to  prove: 
(1)  That  the  dog  bit  th,e  plaintiff.  (2)  That 
the  dog  was  vicious  and  accustomed  to  bite 
people.  (3)  That  this  fact  was  known  to  the 
defendant.  (4)  That  the  dog  was  harbored 
or  kept  by  the  defendant  The  question  of 
ownership  is  not  an  issue  in  such  cases.  Wil- 
kinson V.  Parrott,  32  Cal.  102;  Strouse  v. 
Lelpf,  101  Ala.  433.  14  South.  667,  23  L.  R. 
A.  622,  4ft  Am.  St  Rep.  122,  and  cases  there 
dted.  Hence,  any  InsufBcloncy  in  the  evi- 
dence to  establish  the  ownership  of  the  dogs 
was  not  material,  and  could  not  properly 
have  been  made  the  basis  of  an  order  grant- 
ing the  new  trial. 

[2]  But  the  defendants  go  a  step  further 
and  cite  the  record  that  Max  Royer  testified 
that  he  owned  the  property  where  these  dogs 
were  kept — that  It  wns  his  home.  From  this 
it  is  argued  that  he  alone  would  be  responsi- 
ble for  the  injury,  since  it  was  his  dog,  kept 
on  his  premises,  which  did  the  biting.  Max 
Royer  did  testify  that  he  owned  the  place 
where  the  dogs  were  kept  and  that  it  ^pjs 


his  home,  but  be  also  teetlfled  that  tt  was 
the  home  of  hla  mother  and  father;  that 
his  father  had  deeded  to  him.  In  IfllO,  the 
part  of  the  property  upon  whidi  the  house 
stood,  and  that  the  title  had  been  in  his 
name  since  that  time;  that  his  brother-in- 
law,  Walter  Olmstead,  was  the  manager  or 
foreman  of  the  ranch  known  as  the  Royer 
place,  20  acres  of  which  belonged  to  the 
Anaheim  Investment  Company ;  that  he  him- 
self did  not  run  the  ranch,  or  in  any  way  ex- 
ercise control  over  it  but  that  Mr.  Olmstead 
took  his  orders  from  J.  O.  'Royer,  defendant 
herein;  and  that  at  the  time  the  plaintiff 
was  attacked  by  the  dogs  he  (Max  Royer) 
was  away  at  school.  Therefore  the  contoi- 
tlon  of  the  defendants  that  there  was  a  con- 
flict or  an  insufflciency  in  the  evidence  to  es- 
tablish the  fact  that  the  defendants  kept  and 
harbored  the'  dogs  is  without  foundation.  It 
has  been  held  that  if  the  head  of  a  family, 
having  possession  and  control  of  a  house  or 
premises,  suffers  or  permits  an  animal  to  be 
kept  on  the  premises,  he  may  be  r^arded  as 
the  keeper.    3  Corpus  Juris,  106. 

[3]  The  defendants  further  urge  that  there 
is  no  evidoice  establishing  or  tending  to  es- 
tablish the  fact  that  the  dogs  which  attack- 
ed the  plaintiff  on  January  20,  1014,  were  the 
same  dogs  which  other  witnesses  had  testi- 
fied were  kept  on  the  Royer  place,  and  which 
dogs  were  of  a  vloious  nature.  There  is  no 
merit  in  this  contention.  It  was  established 
by  the  testimony  of  witnesses  Max  Royer, 
J.  It.  Thompson,  and  the  plaintiff  that  cer- 
tain dogs  answering. to  the  description  of  the 
ones  which  caused  the  Injury  to  the  plaintiff 
had  been  on  the  ranch  for  2  or  3  years  prior 
to  January  20,  1914.  This  evidence  stands 
uncontradicted. 

r4]  The  defendants  farther  contend  that 
there  is  no  evidence  that  the  defendant  J.  O. 
Royer  ever  bad  any  knowledge  of  the  vicious 
character  of  any  of  the  dogs.  It  is  true  that 
there  is  no  direct  evidence  that  the  defendant 
J.  O.  Royer  was  ever  personally  notified  that 
the  dogs  on  his  place  were  accustomed  to 
run  out  and  bark  at  and  attack  people.  But 
It  seems  to  us  idle  to  assume,  in  view  of  the 
fact  of  his  residence  oh  the  place  and  the 
other  evidence,  that  J.  O.  Royer  did  not  have 
personal  knowledge  of  the  vicious  propensi- 
ties of  the  dogs.  Moreover,  actual  notice  to 
the  owner  or  keeper  of  a  vicious  dog  Is  not 
necessary;  notice  to  or  knowledge  of  his 
wife,  while  she  was  with  his  knowledge  in 
custody  or  control  of  the  dogs,  or  to  his 
agent  in  such  control,  is  sufficient  2  Cyc. 
378. 

[S]  There  is  a  partial  conflict  in  the  evi- 
dence as  to  whether  Mrs.  L.  Royer  had  per- 
sonal knowledge  or  was  notified  of  the  vi- 
cious nature  of  the  dogs.  What  we  have 
said  touching  the  personal  knowledge  of  J. 
O.  Royer  applies  with  increased  force  to- 
his  wife,  who,  according  to  the  testimony  of 
the  plaintiff  and  the  witness  Thompson,  was 
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notifled  of  prttvions  attacks  by  the  animals. 
Plaintitt  testified  that  on  one  occasion,  a 
few  months  before  he  was  injured,  while  he 
was  riding  by  the  Royer  place  on  his  bicyde, 
these  same  dogs  "dived"  out  at  him,  and 
that  Mrs.  Royer  was  standing  on  the  side- 
walk and  prevented  them  from  doing  him 
any  harm  at  that  time  by  calling  them  off, 
and  that  he  had  then  told  Mrs.  Royer  that 
the  dogs  were  dangerous,  and  that  they 
should  be  tied  up  or  otherwise  taken  care  of. 
S^rs.  Royer  denied  that  such  an  Incident  had 
ever  occurred.  She  testified  that  to  her 
knowledge  she  had  never  seen  the  plaintiff 
In  her  life  until  be  was  pointed  out  to  her 
In  tbe  courtroom.  Plaintiff  attempted  fur- 
ther to  show  that  the  defendant  J.  O.  Royer 
had  constructive  notice  through  his  agent, 
Mr.  Olmstead,  the  foreman  of  the  ranch. 
In  this  behalf,  John  Kellenberger,  the  city 
marshal  of  Anaheim,  testiflod  that  he  had 
visited  the  Royer  place,  as  deputy  assessor, 
more  than  two  years  before  January  20, 
1914,  and  that  at  that  time  he  had  seen  two 
dogs  there;  that  they  had  ru^ed-upoo  him 
In  a  threatening  manner,  and  that  Mr.  Olm- 
stead had  called  them  off.  One  of  these 
dogs  was  a  St.  Bernard;  tbe  other,  a  small 
white  Spitz.  There  Is  no  direct  evidence  of 
Identity  between  the  dogs  which  attacked 
Mr.  Kellenberger  and  those  which  Inflicted 
the  injury  on  the  plaintiff,  imless  such  iden- 
tity may  be  Inferred  from  the  fact  that  two 
St.  Bernards  were  kept  on  the  place,  and 
that,  on  each  of  tbe  two  occasions  the  attack- 
ing dog  was  accompanied  by  a  St  Bernard. 
The  testimony  of  Mr.  Thompson  tiiat  he  call- 
ed at  the  Royer  place  in  August,  1013,  and 
while  there  was  attacked  by  dogs  answer- 
ing the  description  of  those  that  injured  the 
plaintiff,  stands  uncontradicted.  The  witness 
testified  that  he  had  been  employed  as  a 
driver  for  the  Standard  Oil  Company;  that 
In  this  capacity  he  had  often  visited  the  Roy- 
er place  to  deliver  oil;  that  on  such  an  oc- 
casion in  August,  1913,  he  was  attacked  by 
three  dogs — two  large  St.  Bernards  and  a 
white  bulldog;  that  the  three  dogs  set  upon 
him,  and  that  the  bulldog  bit  his  hand,  while 
one  of  the  St.  Bernards  bit  his  leg,  the  other 
St.  Bernard  tearing  his  clothes,  but  doing 
no  damage  otherwise;  that  after  he  had 
kicked  himself  free  from  the  dogs  Mrs.  Roy- 
er came  out  and  took  him  into  the  house  and 
administered  first  aid  to  his  injuries;  that 
as  a  result  of  this  attack  he  was  laid  up  for 
three  weeks.  Mr.  Thompson  farther  tesUJQed 
that  be  had  occasion  to  pass  the  Royer  place 
several  times  after  that  during  the  year  1913, 
and  that  on  each  of  these  occasions  he  kaw 
the  same  dogs  about  the  place;  that  the 
last  time  he  had  been  by  the  place  was  In 
December,  1913,  and  that  he  had  seen  the 
same  dogs  there  at  that  time.  This  would 
seem  to  be  sufficient  to  establish  the  fact, 
through  the  knowledge  of  his  wife,  that  de- 
fendant J.  O.  Royer  knew  the  vicious  chax- 
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acter  of  the  dogs  kept  on  the  place,  and, 
from  the  description,  that  these  were  the 
same  dogs  which  attacked  tbe  plaintiff.  In- 
flicting the  Injury  complained  of. 

The  evidence  shows,  without  conflict,  that 
Mrs.  Royer  was  in  charge  of  the  premises 
and  had  control  of  the  dogs,  and  that  J.  O. 
Royer  was  the  head  of  the  household,  with 
authority  over  the  premises  superior  to  that 
of  his  wife  or  of  the  foreman,  Olmstead. 
If  either  the  wife  or  the  foreman,  in  the 
exercise  of  their  functions  as  custodians,  ob- 
tained knowledge  of  the  vicious  character  of 
the  dogs,  It  was  their  duty,  respectively,  to 
inform  their  superior,  J.  O.  Royer,  of  the 
fac-t.  Their  knowledge,  so  obtained  of  that 
fact,  is  Imputed  to  him  and  he  is  chargeable 
therewith.  The  fact  that  they  both  had 
knowledge  of  the  vicious  nature  of  the  dogs, 
as  has  been  shown  already,  was  established 
by  uncontradicted  evidence.  There  was, 
therefore,  no  cause  for  granting  a  new  trial 
to  J.  O.  Royer  on  the  ground  that  the  evi- 
dence was  insufficient  to  charge  him  with 
that  knowledge ;  and,  of  course,  there  was  no 
such  cause  respecting  Mrs.  Royer,  who  was 
also  a  defendant. 

[I,  7]  We  have  reached  the  conclusion  that 
the  contention  of  the  defendants  that  the  or- 
der granting  a  new  trial  was  made  upon  the 
ground  of  the  insuflSdency  of  the  evidence 
cannot  be  supported.  In  a  Jury  trial  a  par- 
ty Is  entltlfed  to  two  decisions  on  the  evi- 
dence— one  by  the  jury  and  one  by  the  trial 
court,  and  the  trial  court  is  not  bound  by  a 
conflict  In  the  evidence.  Dickey  v.  Davis, 
39  Cal.  ee5;  Cnrtlss  v.  Starr,  85  Cal.  376, 
24  Pac.  806 ;  Bates  v.  Howard,  105  Cal.  173, 
38  Pac.  716;  Condee  v.  Gyger,  126  Cal.  546, 
59  Pac.  26;  Green  v.  Soule,  145  Cal.  96,  78 
Pac.  337.  In  passing  upon  the  question  be- 
fore us,  we  are  not  to  weigh  the  evidence,  but 
only  to  consider  Its  legal  sufficiency,  as  dis- 
tinguished from  its  probative  force,  and  ac- 
cept a  substantial  conflict  as  conclusive  up- 
on us.  After  examining  the  evidence,  we 
find  that  there  Is  no  substantial  conflict  on 
the  question  of  the  liability  of  the  defend- 
ants. It  has  not  been  questioned  that  the 
plaintiff  was  Injured  by  dogs  kept  and  har- 
bored by  the  defendants  on  the  premises 
where  they  resided.  The  defendants  offered 
no  evidence  that  the  dogs  were  not  vicious- 
Indeed,  with  the  exception  of  the  denial  of 
Mrs.  Royer  that  plaintiff  was  once  pounced 
on  by  the  dogs  In  her  presence,  the  evidence 
that  the  animals  were  vicious  and  had  pre- 
viously attacked  persons  stands  uncontra- 
dicted. The  only  dispute  In  tbe  evidence  Is 
whether  the  defendants  had  knowledge  that 
the  dogs  were  accustomed  to  attack  and  bite 
people.  On  this  question  we  do  not  think  it 
can  be  maintained  that  there  was  a  substan- 
tial conflict.  From  tbe  evidence  It  is  in- 
conceivable to  us  that  either  the  Jury  or  the 
trial  court  believed  that  the  defendants  did 
not  have  knowledge  within  the  meai^ng  ot 
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the  decisions,  tb&t  the  dogs  had  vtdona  pro- 
pensities and  were  accustomed  to  attack  peo- 
ple. Here,  according  to  the  evidence,  we 
have  the  case  of  a  man  and  his  wife  living 
together  on  a  place  where,  for  several  years, 
they  kept  and  harbored  vicious  dogs,  and  yet 
it  Is  insisted  that  the  evidence  does  not  show 
that  they  knew  of  the  dangerous  propensities 
of  the  animals.  In  our  view,  the  proof  of 
scienter  is  so  complete  that  it  would  involve 
a  waste  of  effort  to  discuss  the  argument 
on  behalf  of  the  defendants  on  the  subject. 
As  already  pointed  out,  there  are  some  dis- 
crepancies In  the  testimony  as  to  identity  be- 
tween the  dogs  that  figured  in  previous  at- 
tacks and  those  that  injured  the  plaintiff, 
but  the  absence  of  complete  harmony  in  the 
testimony  on  this  point,  in  view  of  the  fact 
that  It  is  not  every  individual  who  can  dis- 
tinguish the  different  species  of  dogs,  cannot, 
any  more  than  the  contradiction  of  Mrs. 
Royer  of  the  testimony  of  the  plaintiff  as  to 
the  action  of  the  dogs  In  her  presence  on  a 
previous  occasion,  be  held  to  constitute  a 
substantial  conflict  in  the  face  of  the  in- 
herent probabilities  arising  from  the  evi- 
dence bringing  liability  home  to  the  defend- 
ants for  the  Injury.  And  the  contention  that 
the  trial  court  disagreed  with  the  Jury  as  to 
the  facts  is,  in  our  opinion,  equivalent  to  a 
declaration  that  the  former  disregarded  the 
evidence. 

[>]  An  examination  of  the  evidence  pre- 
cludes the  suggestion  that  the  new  trial  was 
granted  upon  the  ground  of  excessive  dam- 
ages, the  second  point  urged  by  the  defend- 
ants. Assuming  that  the  trial  court  believed 
that  the  plaintiff  was  entitled  to  recover,  we 
find  no  warrant  for  the  conclusitHi  that  it 
deemed  a  verdict  for  $700  disproportionate 
to  the  injury  suffered.  As  we  have  stated, 
the  plaintiff  was  an  old  man  70  years  of 
age  at  the  time  of  the  injury;  he  was  con- 
fined to  his  home  for  a  period  of  3  weeks, 
during  which  time  his  wound  was  dressed 
twice  a  day  by^  a  trained  nurse,  and  dally 
for  8  weeks  thereafter,  and  it  was  more  than 
3  months  before  he  could  walk  without  ex- 
periencing pain,  and  he  sustained  a  severe 
shock,  produced  partly  by  his  dread  of  hy- 
drophobia, from  which  shock  he  was  still 
suffering  at  the  time  of  the  trial.  It  was 
said  In  Harrison  v.  Sutter  Street  Ry.  Co., 
116  Cal.  156,  47  Pac  1019,  approved  In  Zlb- 
bell  V,  Southern  Pacific  Co.,  160  Cal.  237,  116 
Pac.  513: 

"It  is  only  where  the  verdict  is  so  grossly 
disproportionate  to  any  reasonable  limit  of  coin- 
pensation  warranted  by  the  facts,  as  to  shock 
the  sense  of  justice,  and  raise  at  once  a  strong 
presumption  that  it  is  based  on  prejudice  or 
passion  rather  than  sober  judgment,  that  the 
judge  is  at  liberty  to  interpose  his  judgment  as 
against  that  of  the  jury." 

We  must  hold,  therefore,  that  the  trial 
court    did   not    view    the   verdict    of    $700 


as  "grossly  di8prop<Hrtionate  to  any  reasona- 
ble limit  of  compensation  warranted  by  the 
facts,"  nor  "based  on  prejudice  or  passion 
rather  than  sober  Judgment." 

[9]  The  granting  of  a  new  trial  rests  very 
largely  In  the  trial  court,  and  such  an  order 
will  not  be  disturbed  if  it  can  be  upheld 
upon  any  ground  shown  by  the  records. 
Hitchcock  V.  Rooney,  171  Cal.  285,  152  Pac. 
913,  and  cases  there  cited.  Hence,  notwith- 
standing the  defendants  limited  their  con- 
tention (HI  appeal  to  the  two  grounds  herein 
discussed,  we  have  examined  the  entire  rec- 
ord, in  order  to  determine  whether  the  or- 
\3er  can  be  supported  upon  any  ground,  and, 
none  appearing  to  us,  the  order  must  be  re- 
versed. ^ 

Order  reversed. 

We  concur:    SHAW,  J.;  OLNET,  J. 


SIEGBL  T.  HECHI.ER  et  at     (L.  A.  4635.) 
(Supreme  Court  of  California.    Sept  8,  1919.) 

1.  Pbikoifai,  and  Subett  «=5>115(1)— Prema- 
TUBB  Patmxkt  of  Subcontbactob'b  De- 
fault Wiu.  Not  Relkasb  Scbcohtbac- 
tob'b  Sttbett. 

In  an  action  by  a  contractor  npon  a  bond 
of  a  subcontractor  guarantying  performance  of 
the  contract,  the  ^ect  of  contractor's  prema- 
ture payment  of  subcontractor's  defaults  would 
not  be  to  release  die  surety  from  the  whole 
bond,  but  only  from  the  amount  so  paid. 

2.  Principai,  and  Stjrktt  «=»115(1)— Con- 
TBAcTOB's  Immediate  Payment  or  Cijlims 

AOAINST    BUBCONTBACTOB   KOT   PBEMATUBE. 

Where  a  subcontract  provided  that  subcon- 
tractor should  save  contractor  free  and  harm- 
less from  any  liability  that  might  accrue  from 
the  former's  default,  and  subcontractor's  bond 
bound  the  surety  company  to  the  performance 
of  such  covenant,  upon  breach  by  subcontrac- 
tor, the  contractor's  immediate  payment  of  par- 
ties performing  work  and  furnishing  material, 
who  were  entitled  to  a  lien  under  Code  Civ. 
Proc.  {{  1184,  1187,  was  not  premature,  and 
did  not  violate  the  contract  or  affect  the  bond's 
validity. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County:  Curtis  D.  WUbur,  Judge. 

Action  by  Fred  W.  Slegel  against  Q.  A. 
Hechler  and  the  Southwestern  Surety  In- 
surance Company.  From  a  Judgment  for 
plafntlff  npon  the  bond  of  defendant  HecUer, 
the  Surety  Company  appeals.    Affirmed. 

Hickcox  &  Crenshaw,  of  Los  Angeles,  for 
appellant. 

Overton,  Lyman  &  Plumb,  of  Los  Angeles, 
tor  respondent 
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SHAW,  3.  The  SonthwMtem  Snrcty  In- 
snrnnce  Company  appeals  from  a  Judgment 
against  It  in  favor  of  plaintiff  upon  a  bond 
executed  by  It  as  surety  for  6.  A.  Hechler 
for  the  performance  of  a  subcontract  be- 
tween Hechler  and  the  plaintiff  for  the  doing 
of  a  part  of  the  work  upon  a  building  un- 
der erection  by  SiegeL 

The  Marlborough  School  for  Oirls,  a  cor- 
poration engaged  In  the  business  of  conduct- 
ing a  girls'  school,  made  a  contract  with 
Slegel  for  the  et«ct1<»  of  a  school  building 
on  its  premises  at  the  contract  price  of 
$70,000.  The  contract,  with  elaborate  plans 
and  specifications,  was  duly  filed  in  the  re- 
corder's office  on  July  12,  1015.  Slegel  and 
Hechler  entered  into  a  subcontract,  whereby 
Hechler  agreed  to  do  the  excavation  and  con- 
crete work  on  t^e  building  as  required  by 
said  plans  and  specifications,  for  the  sum  of 
$7,000.  Hechler  began  work  on  the  subcon- 
tract about  September  7, 1015,  and  continued 
at  the  work  until  November  7,  1015,  at 
which  time  he  absconded,  leaving  the  work 
unfinished.  Slegel  completed  the  subcon- 
tract work  at  his  own  expense.  Hechler  was 
made  a  defendant,  but  he  was  not  served 
with  iM-ocess.  The  case  i>roceeded  to  Judg- 
ment against  the  surety  company  alone. 

The  complaint  alleges  that  while  Hechler 
was  engaged  in  the  work  Slegel  paid  blm,  in 
accordance  with  the  terms  of  the  contract, 
$4,537.87 ;  that  after  Hechler  abandoned  the 
work  Siegel  paid  for  labor  performed  upon, 
and  materials  and  supplies  used  in,  the  sub- 
contract work  by  Hechler  and  left  unpaid  by 
him,  sums  amounting  to  $3,925.33 ;  and  that 
in  completing  the  building  after  the  aban- 
donment by  Hechler  plaintiff  expended 
$2,139.43,  which  was  the  reasonable  cost  of 
such  completioa  He  asked  Judgment  for 
the  difference  between  the  aggregate  of  these 
sums  and  $7,000,  the  subcontract  price. 

The  denials  an4  affirmative  allegations  of 
the  answer  set  up  the  defense  that  the  sums, 
amounting  to  $4,637.85,  alleged  to  have  been 
paid  to  Hechler  while  the  work  was  going 
on,  were  not  paid  "in  accordance  with  the 
terms  of  said  contract,"  and  that  Siegel  vio- 
lated his  agreement  with  Hechler,  for  the 
performance  of  which  the  bond  was  given, 
by  paying  money  to  Hechler  in  excess  of  the 
amount  due  on  the  subcontract  at  the  time 
of  such  payment,  whereby,  it  is  claimed,  the 
surety  was  released. 

The  court  found  that  while  Hechler  was 
engaged  in  the  work  Siegel  paid  him  "in  ac- 
cordance with  the  terms  of  said  subcontract" 
$4,526.00;  that  after  the  abandonment  Sie- 
gel paid  $3,025.33  on  bills  due  from  Hechler 
for  materials  and  labor  used  in  the  subcon- 
tract work;  and  that  Siegel  completed  the 
work  on  the  subcontract  at  the  reasonable 
expense  of  $2,139.43.  This  made  an  excess 
of  $3,501.66  paid  oat  by  Siegel  over  the  rab- 


eontract  price,  for  which  excess  Judgment 
was  given  In  favor  of  ttie  plaintiff. 

The  terms  of  the  subcontract  regarding 
payments  by  Siegel  to  Hechler,  and  which  it 
is  claimed  Slegel  violated  by  premature  pay- 
ments, were  as  follows: 

"Second.  That  the  said  general  contractor  will, 
in  consideration  of  the  said  covenants  and  agree- 
ments being  strictly  performed  and  kept  by 
the  Raid  subcontractor,  as  hereinabove  men- 
tioned, well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  sut>contractor  the  said  sum  of 
money  above  mentioned  aa  the  subcontract 
price,  in  the  manner  following:  Such  amounts 
as  Hechler  may  need  for  pay  roll  on  or  before 
12  o'clock  noon  of  each  and  every  Saturday 
following  beginning  of  work  and  balance  35 
days  after  completion  of  this  contract;  but  in 
the  event  that  the  general  contractor  should 
deem  himself  insecure  by  reason  of  a  possibili- 
ty that  the  laborers  or  the  materialmen  of  the 
subcontractor  may  file  claims  of  liens  upon  said 
property,  or  may  give  to  the  owner  notices  to 
withhold  money  from  the  general  contractor, 
then  the  general  contractor  may  at  his  option 
withhold  further  payments  until  furnished  with 
receipts  or  releases  from  all  such  materialmen 
and  laborers." 

[1]  It  is  the  contention  of  the  plaintiff  that 
the  phrase  "such  amounts  as  Hechler  may 
need  for  pay  roll  on  or  before  12  o'clock  noon 
of  each  and  every  Saturday  following  be- 
ginning of  work"  covers  only  payments  of 
the  weekly  wages  of  the  men  employed  by 
Hechler,  or  other  regular  weekly  sums  con- 
tracted to  be  paid  by  him  for  the  doing  of 
work  on  the  subcontract.  It  appears  from 
the  evidence  that  in  the  course  of  the  work 
Hechler  incurred  bills  in  the  performani» 
thereof  upon  which  Slegel  paid  the  sums 
following,  to  wit:  On  September  23,  1915,  to 
Butterfleld  &  Scaer,  $350,  for  steam  shovel 
work;  October  1,  1915,  to  E.  B.  Scott,  for 
hauling  and  excavating,  $460;  and  on  Octo- 
ber 21,  1015,  to  L.  A.  Rock  ft  Gravel  Com- 
pany, $760,  for  materials  used  in  the  work — 
a  total  of  $1,559.  The  point  made  by  the 
appellant  is  that  these  sums  could  not  have 
been  Included  in  any  pay  roll,  within  the 
meaning  of  the  subcontract,  and  that  under 
its  terms  they  did  not  become  due  to  Hech- 
ler, or  payable  on  bis  account,  until  35  days 
after  the  completion  of  his  subcontract.  The 
argument  is  that  by  this  departure  from  the 
terms  of  the  contract  the  surety  was  prej- 
udiced, and  thereby  it  was  released  from  its 
obligation.  If  the  words  "pay  roll"  have  the 
meaning  this  argtuient  assumes,  the  above- 
mentioned  payments  were  premature,  so  far 
as  the  terms  of  the  subcontract  Just  quoted 
are  concerned. 

It  is  not  an  accurate  statement  of  the  law 
to  aay  that  the  surety  would  be  released 
from  the  entire  obligation  by  reason  of  pre- 
mature payments.  They  would  not  be  an 
alteration  of  the  contract  for  the  perform- 
ance of  which  the  defendant  bad   become 
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surety.  They  would  be  a  departnre  there- 
from, or  a  violation  thereof,  effected  by  the 
parties  during  Its  performance,  without  the 
coiusent  of  the  surety.  The  legal  result  of 
such  departure  would  not  be  to  release  the 
surety  from  the  entire  obligation.  The  ef- 
fect would  be  that  Slegel  would  have  no 
cause  of  action  on  the  bond  to  recover  from 
the  surety  that  part  of  Hechler'a  defalca- 
tion that  was  made  up  of  these  premature 
payments.  The  authorities  cited  by  appel- 
lant, concerning  the  effect  of  a  material  al- 
teration In  the  contract  after  the  surety. has 
become  bound  thereon  and  without  its  con- 
sent,, are  not  strictly  applicable. 

There  are  persuasive  reasons,  growing  out 
of  the  nature  of  the  subcontract  and  the 
work  to  be  done  thereunder,  in  connection 
with  the  law  aa  to  the  Uens  of  mechanics, 
for  giving  the  above-quoted  phrase  "pay 
rolls"  a  broader  meaning.  But  we  take  a 
view  of  the  case  which  renders  it  unneces- 
sary to  determine  whether  the  narrower  or 
broader  interpretation  is  correct,  and  wo 
therefore  leave  the  question  undetermined. 
There  are  other  terms  of  the  subcontract 
and  there  were  other  circumstances,  both  of 
law  and  fact,  which  must  be  taken  into  con- 
sideration, and  which  show  that  Slegel  had 
the  right  to  pay  these  bills  at  the  time  they 
were  paid. 

[2]  The  subcontract  provides  that  Hechler 
shall  save  Slegel  "free  and  harmless"  from 
any  and  all  liability  which  might  accrue 
against  or  upon  Slegel  as  the  result  of  any  de- 
fault of  Hechler  in  the  performance  of  the 
sulicontract  By  the  bond  executed  by  the  sure- 
ty company  it  became  t>ound  to  the  effect 
that  Hechler  should  perform  all  the  cove- 
nants and  agreements  on  his  part  in  said 
subcontract,  including,  of  course,  the  one  Just 
mentioned,  and  should  Indemnify  and  save 
harmless  the  said  Slegel  against  all  loss 
which  he  might  sustain  by  reason  of  any 
claim  or  claims  of  lien  filed  with  the  coun^ 
recorder,  or  any  notice  given  to  the  owner 
to  withhold  money  from  Slegel  for  any  labor 
performed  or  material  furnished  in  the 
work,  *'or  by  reason  of  any  demands  or 
claims  which  shall  be  made  against  said  own- 
er or  Fred  W.  Siegel  for  such  labor  or 
materials."  Under  the  law  as  it  stood  at 
the  time  these  contracts  were  made  and  the 
work  done,  every  person  furnishing  materi- 
als or  doing  work  upon  the  building,  whether 
for  a  subcontractor  or  for  the  general  con- 
tractor, was  entitled  to  file  a  lien  upon  the 
owner's  property  and  upon  the  building 
therefor,  at  any  time  within  30  days  after 
be  had  ceased  to  labor  or  had  ceased  to 
furnish  materials  (Code  Civ.  Proc.  8  1187), 
and  such  person  could  also  at  any  time  give 
a  stop  notice  to  the  owner,  and  thereby  au- 
thorize the  owner  to  withhold  payments 
from  the  general  contractor  upon  the  princi- 
pal contract  (Code  Civ.  Proc.  |  1184).    It  ap- 


pears from  the  evidence  that  the  bills  afore- 
said were  presented  to  Slegel,  and  that  the 
money  was  thai  due  from  Hecbler  to  the 
respective  claimants  for  work  done  or  mate- 
rial furnished  and  used  In  the  building.  The 
answer  docs  not  allege,  and  It  is  not  claimed, 
that  the  demands  thus  made  upon  Siegel 
were  not  then  lienable  under  the  law.  ▲ 
stop  notice  could  have  been  given  therefor 
Immediately.  Slegel,  therefore,  Immediately 
incurred  a  liability,  through  this  default,  to 
have  liens  filed  on  the  premises  for  these 
bills,  and  stop  notices  given  therefor  to  the 
owner  to  withhold  money  due  to  Siegel  on 
the  main  contract.  He  was  liable  to  be 
greatly  embarrassed  by  these  consequences 
of  such  failure  on  the  part  of  Hechler.  Such 
failure  was  a  violation  of  Hechler's  cove- 
nant to  save  the  general  .contractor  "free 
and  harmless"  from  any  and  ail  liability 
which  might  accrue  against  or  upon  Siegel 
as  the  result  of  any  default  of  Hechlw.  It 
was  also  a  violation  of  the  terms  of  the  bond, 
whereby  the  surety  undertook  that  Hechler 
should  perform  all  the  covenants  of  the  sub- 
contract and  save  Slegel  harmless  against 
loss  by  reason  of  any  demands  or  claims 
which  might  be  made  against  him  or  the 
owner  for  labor  or  materials  upon  the'  sub- 
contract work,  and  against  loss  which  he 
might  be  put  to  by  reason  of  liens  filed  or 
stop  notices  given  to  the  owner.  Hechler 
having  failed,  the  only  way  by  which  Slegel 
could  save  himself  harmless  from  such  fail- 
ure and  free  himself  from  the  liability  thus 
imposed  was  by  paying  the  bills  at  once.  It 
was  his  right.  If  not  his  duty,  to  prevent  as 
much  of  the  damage  that  might  flow  from 
Hechler's  nonpayment  as  he  could  with  rea- 
sonable effort,  under  the  circumstances.  If 
be  had  not  been  able  to  pay  these  bills  at  the 
time,  and  additional  damage  to  himself  had 
followed  therefrom,  the  surety  would  have 
had  so  much  the  more  to  pay  on  the  bond. 

The  mere  fact,  therefore,  that  the  bills 
were  paid  prior  to  the  time  specifically  fixed 
by  the  payment  clause  of  the  subcontract  tor 
the  payment  of  anything  other  than  the 
sums  necessary  for  pay  rolls,  even  if  it  were 
true,  does  not  determine  the  question  of  the 
surety's  release.  Siegel  had  the  right  to  re- 
ly upon  the  other  covenants  of  the  contract 
and  bond,  whereby  the  surety  became  bound - 
for  Hechler's  failure  to  save  Slegel  free  from 
the  liability  that  stop  notices  and  liens 
should  be  filed.  His  payment  of  these  bills 
for  that  purpose  was  therefore  not  a  viola- 
tion of  the  contract,  but  was  in  accordance 
with  his  rights  thereunder.  The  fault  wa.s 
that  of  Hechler  in  leaving  his  bills  unpaid, 
thus  to  become  a  demand  against  Slegel,  or 
a  potential  lien  upon  the  building  being 
erected  by  Slegel,  and  the  surety's  obligation 
was  that  Hechler  would  not  commit  such  de- 
fault 

For  these  reasons  we  ore  of  the  <vlnion 
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that  the  finding  of  the  conrt,  of  which  ap- 
pellant complains,  to  the  effect  that  all  sums 
of  money  paid  by  plaintiff  to  defendant 
Hechler  were  paid  In  accordance  with  said 
subcontract  and  for  pay  rolls,'  was  Immate- 
rial, and  not  prejudicial  to  the  appellant, 
even  if  it  were  based  on  an  erroneous  con- 
Btmction  of  the  contract.  The  evidence 
shows  that  these  payments  were  not  made 
to  Hechler  personally,  but  were  paid  to  the 
respective  claimants  by  Siegel  at  Hechler's 
request.  As  Siegel  had  a  right  to  pdy  them, 
it  is  immaterial  whether  they  were  tedinical- 
ly  to  b«  included  in  the  pay  rolls  or  not 

There  Is  a  general  finding  that  while  Hech- 
ler was  engaged  In  the  work  Siegel  paid  to 
blm.  In  accordanc«^  with  the  terms  of  the  sub- 
contract, the  sum  of  $4,526.90.  This  aam  In- 
dndes  the  above-mentioned  payments  claimed 
to  be  premature.  We  have  shown  that  these 
payments  were  paid  in  accordance  with  the 
terms  of  the  subcontract.  This  finding  Is 
supported  by  the  evidence,  and  It  is  suffi- 
cient to  support  the  Judgment 

The  Judgment  is  affirmed. 

We  concur:  LAWLOR,  J.;  OLNEY,  J. 


the  care  and  delivery  ot  the  fruit  by  the 
plaintiff,  and  as  to  the  acceptance  and  pay- 
ment therefor  by  the  defendant  The  plaln- 
tUTs  crop  of  fruit  for  the  year  1914  was  de- 
livered and  paid  for  pursuant  to  the  terms 
of  the  contract  but  as  to  the  crop  for  the 
year  1915  disputes  arose  between  the  parties, 
during  which  some  portions  of  the  fruit  ten- 
dered by  the  plaintiff  were  rejected  by. the 
defendant  as  being  below  standard  as  fixed 
by  the  contract  Other  portions  of  said  fruit 
were  accepted,  but,  as  claimed  by  the  defend- 
ant, subject  to  certain  discounts  from  the 
contract  prices,  on  account  of  the  fmlt  being 
Inferior  to  the  grade  called  for  by  the  terms 
of  the  agreement  The  parties  having  dis- 
agreed as  to  these  matters,  and  hence  as  to 
the  amonnt  due  to  the  plaintiff  at  the  close 
of  the  cropping  season,  the  plaintiff  instituted 
this  action,  wherein  he  sought  to  recover  for 
the  fruit  delivered  and  tendered  by  him  ac- 
cording to  the  full  contract  prices  therefor 
provided  In  said  contract  The  trial  of  the 
cause  was  held  before  the  court  without  a 
Jury,  and  findings  and  Judgment  were  there- 
apon  entered  in  favor  of  the  plaintiff  for  the 
amount  prayed  for  in  his  complaint,  where- 
upon the  defendant  prosecuted  this  appeal. 

Examination  of  the  briefs  of  counsel  will 
disclose  that  the  entire  discussion  of  the 
merits  of  the  case  uptm  ai^ieal  Is  a  discussion 
of  matters  of  fact,  and  that  as  to  each  and 
every  one  of  said  matters,  the  evidence  is  in 
substantial  conflict.  This  being  so,  the  deci- 
sion of  the  trial  court  upon  all  of  such  con- 
tested matters  will  not  be  disturbed  upon  ap- 
peal. The  sole  contention  of  the  appellant 
deserving  even  a  passing  consideration  Is  the 
contention  that,  under  the  terms  of  the  con- 
tract between  the  parties  the  appellant,  as 
the  purchaser  of  the  fruit  in  question,  was 
^ttltled  to  exercise  an  unbridled  Judgment  as 
to  whether  any  portion  of  said  fruit  was  not 
inequality  t^  to  the  spedflcatlons  of  tlie  con- 
tract, and  was  entitled  thereupon  to  elect  to 
accept  or  refuse  to  receive  said  fruit  and 
that  the  seller  thereof  was,  under  the  terms 
of  said  contract,  bound  to  abide  by  the  con- 
clusion of  the  purchaser  in  this  regard,  and 
was  not  thereafter  entitled  to  insist  upon  the 
delivery  of  such  fruit  so  rejected,  and  hence 
that  the  Judgment  of  the  court  In  respect  to 
so  much  of  the  said  fruit  as  the  purchaser 
had  thus  rejected  was  erroneous  and  exces- 
sive. We  do  not  so  Interpret  the  contract 
between  the  parties,  but  on,  the  contrary,  wt 
are  of  the  opinion  shared  by  the  trial  court 
that  if  the  plaintiff's  fruit  was  of  the  quality 
required  by  the  terms  of  the  agreement  be- 
tween the  parties,  he  was  entitled  to  deliver 
plaintiff  sold  and  the  defendant  bought  all  |  it,  and  the  defendant  was  bound  to  receive  It 


SEEI/TB     T.     SOUTHERN     CAUFORNIA 
CANNING  CO.     (Civ,  2952.) 

(Diatrict  Court  of  Appeal,  First  District  Di- 
vision 1,  California.     July  29,  1919.) 

Appeal  and  Ersob  €=>1011(1)— Findiro  or 
Fact  on  Conflicting  Evidenpk  Not  Re- 
viewable. 
Findings  of  fact  on  substantial  conflict  in 

the  evidence  will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  J.  W.  Curtis,  Judge. 

Action  by  O.  Ii.  Seelye  against  the  Southern 
California  Canning  Company.  Judgment  for 
plaintiff,  and  defendant  appeals,     .^rmed. 

Ooodcell  &  Goodcell,  of  San  Bernardino, 
for  appellant 

B.  H.  Jollifle  and  Archie  D.  Mitchell,  both 
of  Ontario,  for  respondent 

RICHARDS,  3.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  in  an  ac- 
tion brought  by  him  against  the  defendant  to 
recover  damages  for  breach  of  a  contract  be- 
tween the  parties  for  the  sale  and  delivery 
of  the  plaintiff's  crops  of  fruit  covering  a 
series  of  years.  The  said  contract  was  en- 
tered into  in  April,  1914,  and  by  Its  terms  the 


of  the  peaches  of  specified  kinds  and  grades 
that  should  be  raised  upon  the  plaintiff's 
orchard  during  the  ensuing  five  years.  The 
contract  contained  various  conditions  as  to 


or,  in  the  event  of  his  refusal,  to  pay  such 
damages  as  were  th^  rightful  penalty  im- 
posed upon  his  wrongful  rejection  of  the 
fruit.     The  Judgment  of  the  trial  court  im- 


^ssFor  otber  cases  see  sam*  topic  and  KBT-NUMBBR  In  all  Ker-Numbered  Digests  and  Indsxsa 


Digitized  by 


Google 


6G8 


188  PACIFIC  REPORTER 


(CaL 


posed  tbte  penalty,  and  In  onr  opinion  im- 
posed no  more. 

There  being  no  merit  In  this  appeal,  tbe 
judgment  is  affirmed. 

We   concur:     WASTE,   P.  J.;    BARDIN, 
Judge  pro  tern. 


KEIiSET  T.  TRACY.    (CSv.  2989.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tisioo  1,  California.    July  28,  1919.) 

LiuiTATioN  OF  Actions  €=331— Action  fob 
MAXf  BACTICB  LnaTED  TO  Onk  Xear. 
An  action  against  a  physician  and  surgeon 
for  injuries  resulting  from  want  of  knowledge 
and  unskillfulness  i»  within  Code  Civ.  Proc.  § 
340,  subd.  3,  requiring  the  action  to  be  begun 
within  a  year. 

Appeal  from  Superior  Court,  Los  Angeles 
County:   Grant  Jaclcson,  Judge. 

Action  by  Kenneth  O.  Kelsey  against  Coyle 
J.  Tracy.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Afilrmed. 

Flint  &  Jutten,  of  Los  Angeles,  for  appel- 
lant. 

W.  H.  Debni  and  Burton  R.  Fltts,  both  of 
Los  Angeles,  for  respondent. 


RICHARDS,  J.  Tills  is  an  appeal  from  a 
judgment  In  tbe  defendant's  favor  after  an 
order  sustaining  the  lattet<s  demurrer  to  tbe 
plalntiSfs  second  amended  complaint 

The  action  is  one  in  which  the  plaintiff 
seeks  to  recoyer  damages  from  the  defendant 
for  alleged  losses  of  time  and  wages  and  for 
expenses  Incurred  and  pain  in  body  and 
mind  suffered  by  reason  of  the  alleged  want 
of  knowledge  and  unskillfulness  of  the  de- 
fendant as  a  physician  and  surgecm  in  the 
treatment  of  jthe  plaintiff  for  certain  bodily 
injuries  under  an  agreement  engaging  the 
defendant  to  treat  plaintiff  professionally  for 
such  injuries.  The  action  was  commenced 
(we  year  and  six  months  after  said  treatment 
had  ceased.  The  defendant's  demurrer  upon 
the  ground  that  the  action  was  barred  by  the 
provisions  of  subdivision  3  of  section  340  of 
the  Code  of  Civil  Procedure  was  sustained, 
and  judgment  In  his  favor  followed,  from 
which  judgment  this  appeal  has  been  taken. 

We  are  unable  to  distinguish  this  case,  ei- 
ther as  to  its  substantial  facts  or  as  to  the 
Issue  of  law  involved,  from  the  case  of  Hard- 
ing et  al.  V.  Liberty  Hospital  Corp.,  decided 
by  this  court  in  24  Caltfomla  Appellate  De- 
cisions, 1021,  which  decision  was  upon  re- 
hearing affirmed  by  me  Supreme  Court  in 
177  Cal.  520,  171  Pac.  98.    On  the  authority 


of  that  case,  and  of  tbe  cases  dted  therein, 
the  judgment  la  affirmed. 

We   concur:    WASTE,   P.  J.;    BARDIN, 
Judge  pro  tem. 


PEOPLE   V.   TRIGAKOS.     (Cr.   067.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     July  23,  1910.) 

1.  HouioiDE  ig=9244(l)— When  Evioxnce  In- 
sufficient  10   Snow  Self-Defense. 

Evidence  in  homicide  case  held  to  justify 
jury's  finding  against  self-defense. 

2.  HouiciDE  <S=»300(9)— Instructions  With- 
out Evidence  to  SusTiiiN  Same  Pbopxblt 
Refused. 

There  being  no  evidence  that  deceased  was 
known  as  a  dangerous  character,  there  was  no 
occasion  for  giving  the  requested  instruction, 
in  homicide,  as  to  apprehension  of  danger  from 
one  of  rash  and  violent  disposition. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Gavin  W.  Craig,  Judge. 

Rito  Trigaros  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

Robert  J.  Adcock,  of  Los  Angeles,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  Joseph  L.  Lewin- 
sohn.  Deputy  Atty.  Gen.,  and  Jerry  H.  Pow- 
ell, of  Los  Angeles,  for  the  People. 

SLOANE.  J.  The  defendant  was  convicted 
of  manslaughter  on  an  Information  charging 
him  with  the  murder  of  Ascension  Ramirez. 
The  defendant  admitted  the  killing,  but 
claimed  that  Ramirez  came  to  his  house,  in- 
sulted and  threatened  him,  and  then  threw 
a  beer  bottle  at  him,  and  attempted  to  as- 
sault him  with  an  iron  of  some  description 
in  bis  hand,  and  that  he  shot  him  in  self-de- 
fense. 

[1]  We  find  no  sufficient  ground  for  dis- 
turbing the  verdict  of  the  Jury.  The  def Mid- 
ant  was  found  guilty  of  manslaughter.  That 
he  shot  and  killed  Ascension  Ramirez  is  not 
disputed.  The  only  question  as  to  the  just- 
ness of  the  verdict  arises  under  the  plea  of 
self-defense.  The  facts  testified  to  on  behalf 
of  the  defendant,  if  true,  would  justify  the 
homicide.  Tbe  jury  evidently  did  not  accept 
the  evidence  as  true. 

According  to  the  testimony  on  behalf  of 
the  people,  neither  the  defendant  nor  his  rel- 
atives and  friends  who  witnessed  the  shoot- 
ing, in  giving  an  account  of  what  took  place 
to  the  officer  and  those  accompanying  him 
on  their  visit  to  the  place  of  the  tragedy 
soon  after  it  occurred,  while  they  told  of  tlie 
insulting  remarks  and  threats  of  Ramirez, 
made  any  reference  to  any  attempt  on  his 
part  to  attack  defendant  with  a  bottle  or 
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piece  of  Iron,  or  any  oOier  weapon,  altboagh 
tbey  were  questioned  as  to  the  nature  of  the 
provocation  for  tile  shooting.  This  oiplsslon 
tends  to  discredit  their  subseQuent  story  as 
being  fabricated. 

The  Interpreter,  Domlngnez,  who  was  pres- 
ent at  the  place  of  the  shooting  with  the  offi- 
cer, soon  after  It  occurred,  testifies: 

"I  aslced  Trigaros  if  he  shot  Ascension  Ra- 
mirez, and  be  said,  Tes.'  I  asked  him  what 
was  the  trouble,  and  he  said:  'He  •came  here 
and  insulted  me,  and  I  shot  him.'  I  said: 
'Did  he  threaten  yon?  Draw  anything  against 
yonr  He  said:  'No.'  I  said:  'Tbat  is  a 
poor  way  to  do,  to  kill  a  man  just  because  he 
called  yon  a  bad  name.' " 

The  constable,  Freeman,  who  interrogated 
the  defendant  at  the  same  time,  testifies  that 
In  answer  to  the  query  as  to  why  be  shot 
Trigaros,  he  answered  that  he  shot  him  for 
"disturbing  his  peace."  The  witnesses  Free- 
man and  Borden  also  testify  that  on  the 
night  of  the  shooting  they  carefully  looked 
over  the  ground  In  the  vicinity  with  their 
seardilights,  and  found  no  evidence  of  the 
beer  bottle  or  the  iron  alleged  to  have  been 
seen  in  the  hands  of  the  man  who  was  shot, 
and  which  defendant's  sister-in-law  claimed 
to  have  found  there  two  or  three  days  later. 
The  evidence  as  to  the  size  and  nature  of 
this  piece  of  Iron  is  very  vague  and  Indef- 
inite. 

We  cannot  say  that  the  Jury  was  not  jus- 
tified in  rejecting  the  evidence  tending  to 
show  a  justifiable  homldde.  "It  requires  a 
clear  case — one  In  which  there  Is  an  absence 
of  evidence  against  the  prisoner,  or  a  decid- 
ed preponderance  of  evidence  In  his  favor — 
to  justify  an  Interference  with  the  verdict  of 
the  jury."    People  v.  Ah  Loy,  10  Cal.  301. 

[2]  The  Instructions  were  ample,  and  is 
favorable  to  the  defendant  as  they  properly 
could  be,  on  the  question  of  self-defense,  and 
fully  >  covered  the  ground  to  which  the  refus- 
ed instructions  were  directed.  There  was  no 
occasion  for  the  Instruction  as  to  apprehen- 
sion of  danger  from  one  of  rash  and  violent 
disposition,  as  there  was  no  evidence  that 
the  deceased  was  known  as  a  dangerous 
character.  The  law  of  the  other  Instruc- 
tions, the  refusal  of  which  is  complained  of, 
was  fully  covered  by  Instructions  given. 

The  judgment  is  afilrmed. 

We  concur:  riNLATSON,  P.  J.;  THOM- 
AS, J. 


WILLIAMS.  Superintendent  of  Banks,  v.  CAB- 

VEH  et  aL    (Civ.  2950.) 
(District  Court  of  Appeal,  First  District,  Di- 
vision  1,   California.     July   24,    1919.) 

JunoMENT  cs=3674— When  Decision  on  Ap- 
FKAi.  Law  or  Case  in  Anotheb  Action. 
Decision  on  appeal  that  authority  attempt- 
ed  to   be   given   by   statute   to   superintendent 


▼.  CABVEB  669 

P.) 

of  banks  to  maintain  action  to  enforce  liability 
of  bank's  stoclcholders  to  creditors  was  not  with- 
in the  title  of  the  act  is  the  law  of  the  case  in 
second  action  by  him 'against  the  same  defend- 
ants, with  the  bank,  an  unnecessary  party,  add- 
ed, brought  pending  appeal  in  the  first  case,  bat 
after  an  amendment  of  statute  merely  defining 
more  specifically  his  powers. 

Appeal  from  Superior  Court,  Kern  County ; 
Howard  A.  Peairs,  Judge. 

Action  by  W.  C.  Williams,  as  Superintend- 
ent of  Banks,  against  L.  J.  Carver  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

A.  A.  De  Llgne  and  Hiram  W.  Johnson,  Jr., 
both  of  San  Francisco,  for  appellant. 

Corbet  &  Selby,  of  San  Francisco,  for  re- 
spondent Carver. 

Thos.  Scott,  of  Bakersfleld,  for  respondent 
White. 

El.  L.  Foster  and  C.  A.  Bamhart,  both  of 
Bakersfleld,  for  respondent  McDonald  and 
others. 

Matthew  S.  Platz,  of  Bakersfleld,  for  re- 
spondent Cohn. 

Rowen  Irwin,  of  Bakersfleld,  for  respond- 
ent Jastro. 

C.  C.  Cowgill,  of  Sonoma,  for  respondent 
Conner. 

J.  W.  Wiley,  of  Bakersfleld,  and  Hunsaker 
&  Britt,  of  hoa  Angeles,  for  respondent 
Stevens. 

RICHARDS,  J.  This  Is  an  appeal  on  the 
part  of  the  plaintiff  from  a  jndgmoit  in  favor 
of  the  defendants  upon  the  pleadings.  The 
following  is  a  history  of  the  case: 

I'rlor  to  the  Institution  of  this  action,  the 
plaintiff  herein.  In  his  official  capacity  of 
snperintendait  of  banks  of  the  state  of  Oall- 
fomla  had  commenced  an  action  against  all  of 
the  defendants  herein,  with  the  exception  of 
the  Kern  Valley  Bank,  having  for  Its  purpose 
the  collection  from  each  of  said  defendants  of 
an  amount  alleged  to  be  due  upon  their  in- 
dividual liability  as  stockholders  of  the  said 
Kern  Valley  Bank,  arising  under  the  terms  of 
the  state  Constitntlon  and  of  section  S22  of  the 
ClvU  Code.  That  former  action  was  In  due 
course  tried,  and  thereafter  appealed  by  the 
plaintiff  therein  to  the  Supreme  Court.  Upon 
said  trial  and  appeal  the  defendants  in  that 
action  successfully  assailed  the  constitution- 
ality of  tbat  portion  of  the  banking  act  whidi 
purported  to  authorize  the  plaintiff  therein. 
In  his  said  official  capacity,  to  institute  and 
prosecute  said  action.  During  the  time  when 
said  cause  was  still  pending  upon  appeal,  the 
said  Legislature  undertook  to  amend  the 
banking  act  nnder  which  said  action  had  been 
begun,  the  said  amendment  consisting  of  a 
more  express  declaration  of  the  power  of  the 
superintendent  of  banks  to  Institute  and 
prosecute  actions  of  that  character ;  the  said 
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ameDdment  being  evidently  Intended  to  elim- 
Inate  the  ground  of  objection  which  had  been 
urged  In  said  action  to  the  effect  that  the 
superintendent  of  banks  under  the  terms  of 
the  act  prior  to  said  amendment  possessed  no 
such  power.  See  Stats.  1913,  pp.  136-192. 
After  the  taking  effect  of  said  amendment  to 
the  banking  act  (St  1909,  p.  87),  but  before 
the  decision  of  the  Supreme  Court  in  the 
former  suit,  the  plaintiff  Instituted  the  prea^ 
ent  action  against  the  same  defendants  with 
the  addition  of  the  Kem  Valley  Bank. 
Thereafter  the  Supreme  Court  handed  down 
its  decision  in  the  said  former  action,  which 
is  reported  In  171  Cal.  658,  154  Pac.  472,  to 
which  reference  is  made  for  a  more  particular 
statement  of  the  facts,  set  forth  In  the  Identi- 
cal language  In  the  complaints  In  each  of 
said  actions.  Upon  the  handing  down  of  said 
decision  by  the  Supreme  Court,  the  defend- 
ants herein  moved  the  trial  court  in  which 
this  action  was  pending  for  a  Judgment  In 
their  favor  upon  the  pleadings,  upon  the 
ground  that  the  said  decision  constituted  the 
law  of  the  case,  and  that  by  the  terms  there- 
of the  objection  which  was  therein  success- 
fully urged  to  the  banking  act  as  It  existed 
before  the  said  amendment  thereof  applied 
equally  to  its  amendment ;  the  said  objection 
being  that  the  title,  both  of  said  act  and  of 
the  amendment  thereof,  did  not  sufficiently 
embrace  such  powers  as  the  superintendent 
of  banks  was  attempting  to  exercise  in  each 
of  said  actions.  The  trial  court  sustained 
the  contention  of  the  defendants,  as  urged  In 
said  motion,  and  rendered  Judgment  in  their 
favor  upon  the  pleadings  from  which  Judg- 
ment the  plaintiff  has  prosecuted  this  appeaL 
We  do  not  deem  it  necessary  to  further  re- 
view the  history  and  identity  of  these  two 
cases,  nor  to  go  further  into  this  discussion 
than  to  quote  the  closing  language  of  the  de- 
cision of  the  Supreme  Court  in  the  case  of 
Williams  V.  Carver,  supra,  wherein  the 
learned  Justice  writing  the  opinion  uses  the 
following  words: 

"Moreover,  if  the  provision  be  construed  as 
authorizing  the  superintendent  of  banks  to  en- 
force the  constitutional  liability  of  stockhold- 
ers  to  the  creditors,  then  it  is  void  as  being 
obnoxious  to  the  provisions  of  section  24,  art. 
4,  of  the  Constitution,  which  provides  that  ev- 
ery act  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  its  title.  As  stated,  the 
subject  of  the  legislation,  as  shown  by  its  title, 
is  to  'define  and  regulate  the  business  of  bank- 
ing.' The  constitational  liability  of  the  stock- 
holders of  a  corporation  to  its  creditors  and 
the  enforcement  of  such  liability  is  no  part  of 
the  business  of  banking.  Hence  the  subject  of 
the  legislation,  if  its  purpose  be  to  deprive  the 
creditor  of  the  right  to  enforce  such  liability 
and  confer  upon  the  superintendent  of  banks 
the  power  to  act  for  and  on  behalf  of  the  cred- 
itor in  the  collection  thereof,  is  not  embraced  in 
the  title." 


We  are  of  the  opinion  tliat  the  foregofns 
language  of  the  Supreme  Court  in  the  former 
actions  constitutes  the  law  of  the  case,  and, 
as  such.  Is  binding  both  upon  the  trial  codrt 
and  upon  this  tribunal.  The  mere  fact  that 
the  Kem  Valley  Bank  has  been  added  to 
the  list  of  defendants  in  this  action  does 
not  militate  against  this  conclusion,  slnco 
the  Kem  Valley  Bank  cannot  be  said  to  be 
a  necessary  party  to  the  determination  of  tha 
issues  Involved  In  either  case. 

The  Judgment  is  therefore  affirmed. 

We   concur:     WASTE,   P.  J.;    BABDIN, 

Judge  pro  tern. 


WANOBNHEIM   v    OARNBR  et  aL 
(Civ.  1995.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.     July    22,    1919.      Behearing   De- 
nied by  Supreme  Court  Sept.  18,  1919.) 

1.  Fbaudulbnt  OoNVBTAirCES  «s»230  — 
Quieting  Titlb  <S=>10(2)— When  Cbeditoh 
PuBCHAsma  AT  Execution  Sai.x  Acquibkh 

LfiOAL  TlTI,E. 

Under  Code  Civ.  Proc  {  700,  as  to  execu- 
tion sale  of  real  property,  where  land  fraudu- 
lently conveyed  was  sold  under  execution  in  fa- 
vor of  a  creditor  and  bid  in  by  him,  be  acquir- 
ed, by  virtue  of  the  sheriff's  certificate  and  the 
sale,  the  legal  title,  and  not  merely  an  equitable 
interest  in  the  land,  and  could  therefore  main- 
tain action,  by  cross-complaint  in  partition  suit, 
against  debtor's  vendee. 

2.  Quieting  Title  «=»43— Whbw  Pubchaseb 
Undee  Execution  Against  Pi.aintiffs' 
VxNDOB  Can  Show  Fraud  of  Vendob. 

Where  land  fraudulently  conveyed  was  sold 
under  execution  in  favor  of  a  'creditor,  and  bid 
in  by  him,  and  in  partition  suit  involving  such 
land  the  creditor  cross-complained  against  the 
vendee  of  the  debtor,  the  creditor  might,  as 
against  such  vendee,  introduce  evidence  to  show 
that  the  vendee's  deed  was  in  fraud  of  creditors, 
although  fraud  was  not  pleaded  in  the  cross- 
complaint;  such  fraud  being  matter  in  avoid- 
ance of  the  vendee's  answer,  setting  up  title 
based  on  such  deed. 

3.  Fbauduuint  Conveyances  $=9l72(l),  206 
(1)— Only  Creditob  at  Time  of  Deed  Can 
Attack  it. 

Only  one  who  was  a  creditor  at  the  time  a 
conveyance  was  made  can  attack  it  aa  being 
fraudulent  as  to  creditors;  the  conveyance  be- 
ing good  between  the  parties. 

4.  Fbaudulent  Conveyances  «=>296— Sub- 
btantiax  Evidence  of  E'saud  in  Convey- 
ance IS  Sufficient. 

A  finding  of  invalidity  of  a  deed  aa  being 
In  fraud  of  creditors  will  not  be  reversed,  as 
not  supported  by  sufficient  evidence,  because 
respondent's  proof  that  the  attacking  creditor 
was  a  creditor  at  the  time  of  the  conveyance 
is  not  "clear  and  satisfactory,"  but  substantial 
evidence  of  the  fact  is  sufficient. 


4t=9For  other  cases  see  tame  topic  and  ICBT-MUMBSB  In  all  Key-Numiicred  Dlgcsta  and  IndazM 


Digitized  by 


Google 


Gd.) 


WAKOEKHKIM  ▼.  OARNBR 
(188  F.) 


eri 


6.  Afpbai,  akd  Bbbob  4>a8>823— Whkt  Rxtxb- 
SAi.  Unitkoesbabt  rot  iNStrmoiBirr  Eti- 
DBRCK  Because  or  Admissions  or  Oounsei.. 
It  is  not  necessary  to   reverse  a  case  be- 
cause the  record  does  not  contain  sufficient  ev- 
idence of  a  fact  of  wtiich  there  is  no  possible 
doubt;    respondent's   counsel   asserting   that  it 
would  have  been  proven  by  abundant  evidence, 
if  questioned  in  the  lower  court,  which  state- 
ment appellant  must  be  deemed  to  have  admit- 
ted by  failure  of  his  counsel  to  deny. 

Appeal  from  Superior  Coort,  Merced  Cotm- 
ty;  B.  N.  Rector,  Judge. 

Action  by  B.  S.  Wangenhelm  against  Mary 
Gartier  and  others.  In  which  the  defendant 
Otto  Olsen  filed  a  cross-complaint  against 
defendants  Josephine  Parten  and  others. 
From  a  Judgment  holding  a  deed  Invalid, 
the  defendant  Augustus  Knight  appeals. 
AfBrmed. 

Ostrander,  tuttle,  Griffin  &  Shaffer  and 
H.  K.  Landram,  all  of  Merced,  for  appellant. 

Bdward  Blckmore,  of  Merced,  and  Harry 
W.  Hbnson,  of  Los  Angeles,  for  respondent 

BURNETT,  J.  The  action  was  for  parti- 
tion of  certain  real  property  In  Merced  coun- 
ty. .  As  to  defendant  Otto  Olsen,  the  com- 
plaint alleges  that  he  claims  an  Interest  In 
the  property  by  virtue  of  the  levy  upon  It  of 
a  writ  of  attachment  Issued  in  the  case  of 
Otto  Olsen  t.  Josephine  Parten,  pending  In 
the  superior  court  of  Los  Angeles  .county. 
In  his  answer  Olsen  alleges  that  subse- 
quent to  the  levy  of  said  writ  he  obtained 
Judgment  in  said  case,  and  thereupon  a  writ 
of  execution  was  issued  and  levied  upon  the 
interest  of  said  Josephine  Parten  in  the 
property,  and  on  the  11th  day  of  September, 
1916,  he  purchased  said  interest  at  a  sher- 
iff's sale  and  received  the  certificate  of  the 
sheriff  therefor.  He  also  filed  a  cross-com- 
plaint against  Josephine  Parten,  her  hus- 
band, and  Augustus  Knight,  in  wblch  It  Is 
alleged  that  said  Josephine  Parten  was  the 
owner  of  an  undivided  one-sixth  of  said 
land  until  be  acquired  her  interest  by  vir- 
tue of  said  Judgment  and  sale  under  said 
writ  of  execution.  It  Is  further  averred 
that  said  Parten  and  Knight  claimed  some 
Interest  adverse  to  Olsen,  and  the  prayer 
is  for  a  decree  determining  that  their  claims 
are  subordinate  to  his  ownership.  The  cross- 
complaint  was  served  only  on  Knight,  who 
answered  by  averring  that  he  Is  the  owner 
of  said  undivided  one-sixth  by  virtue  of  a 
deed,  for  a  valuable  consideration,  from  said 
Josephine  Parten,  executed  on  January  28, 
1916. 

The  controversy  In  the  court  below,  as 
herein,  was  between  said  Knight  and  Olsen ; 
(be  said  writ  of  attachment  having  been  lev- 
ied subsequent  to  the  alleged  purchase  by 
Knight    As  to  this  issue  the  coort  found: 


"O^iat  the  aUeged  and  purported  sale  and 
conveyance  by  Josephine  M.  Parten  to  An- 
gostUB  Knight  of  her  interest  in  said  real  es- 
tate was  not  in  good  faith,  and  was  for  a  con- 
sideration much  less  than  the  value  of  the  prop- 
erty, and  was  made  for  the  purpose  of  prevent- 
ing the  defendant  and  cross-complainant,  Otto 
Olsen,  from  recovering  the  amount  owed  to  him 
by  the  said  Josephine  Parten;  that  the  said 
purported  conveyance  to  the  said  defendant 
Knight  is  therefore  void  and  of  no  effect  and 
the  recorder  of  the  county  of  Merced  is  hereby 
ordered  to  cancel  and  the  said  conveyance  is 
hereby  canceled  upon  the  records  of  the  office 
of  the  county  recorder  of  Merced  county ;  that 
the  defendant  Augustus  Knight  acquired  no  in- 
terest in  the  said  real  estate  under  and  by  vir- 
tue of  said  allege^  and  purported  deed." 

The  appeal  is  by  Knight  from  the  deter-' 
mlnadon  of  the  court  that  the  said  deed  is 
invalid,  and  he  makes  three  points:  First 
that  respondent  had  only  an  equitable  Inter- 
est in  the  land  by  virtue  of  said  certificate 
and  sale,  and  therefore  could  not  maintain 
the  action  as  against  the  holder  of  the  legal 
title;  second,  that  the  issue  of  fraud  was 
not  raised  by  said  cross-complaint  and  la 
not,  therefore,  within  the  Issues;  and,  third, 
that  the  evidence  la  insufficient  to  support 
the  finding  that  the  conveyance  to  Augustus 
Knight  was  fraudulent  and  void. 

[1J  The  first  point  is  answered  by  section 
700  of  the  Code  of  Civil  Procedure  and  the 
decisions  of  the  Supreme  Court  in  Judson  v. 
Lyford,  84  Cal.  505.  24  Pac.  286,  and  Pollard 
V.  Harlow,  ;138  CaL  390,  71  Pac.  454,  64a 
In  the  former  it  is  said: 

"A  deed  in  fraud  of  creditors  is  absolutely 
void  aa  against  them,  and  an  execution  sale  of 
the  debtor's  interest  carries  the  legal  title,  and 
not  an  equitable  interest  only." 

In  the  Pollard  Case  the  holding  is  that 
under  said  section  700 — 

"the  purchaser  under  execution  sale  acquires 
the  legal  title  of  the  judgment  debtor,  defeasi- 
ble upon  condition  subsequent  and  that  the 
effect  of  the  sheriff's  deed  is  not  to  create  a 
new  title,  but  is  merely  evidence  that  the  title 
of  the  purchaser  has  become  absolute." 

[2]  The  second  contention  is  fully  covered 
by  the  case  of  Jose  Realty  Co.  v.  Pavllcevlch, 
164  Cal.  613,  130  Pac,  15,  wherein  it  Is  held 
that— 

"In  an  action  to  quiet  title  to  land,  in  which 
the  defendant  by  his  answer  sets  up  tide 
through  a  sale  by  a  trustee  under  a  deed  of 
trust  executed  by  the  plaintifTa  predecessor  in 
interest,  the  plaintiff,  in  avoidance  of  such  de- 
fense, may  offer  evidence  to  show  that  the  trus- 
tee's sale  and  deed  made  in  pursuance  thereof 
were  Invalid  by  reason  of  fraud,  without  plead- 
ing the  fraud  in  his  complaint" 

The  reas(»i  la,  as  stated,  that  it  is  a  mat- 
ter of  avoidance  of  the  Aet&aae  set  up  in  the 
answer. 
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[S]  It  Is  dne  to  the  learned  counsel  for  ap- 
pellant to  say  that  in  their  closing  brief, 
they  do  not  Insist  upon  either  of  these 
positions,  and  they  limit  the  third  conten- 
tion to  the  specification  that  the  evidence 
is  Insufficient  to  show  that,  at  the  time 
of  the  conveyance  to  ICnlght,  Olsen  was 
a  creditor  of  Josepliine  Parten.  It  Is  not 
disputed  that  It  Is  only  as  a  creditor  that  he 
can  questicm  the  validity  of  said  deed  to 
appellant ;  the  conveyance  being  good  as 
between  the  parties.  First  National  Bank 
V.  Eastman,  144  Cal.  487,  77  Pac.  1043,  103 
Am.  St.  Rep.  95,  1  Ann.  Cas.  626.  The  find- 
ing that  the  deed  was  fraudulent  as  to  cred- 
itors, in  other  words,  must  fall  if  It  was  not 
shown  that  there  was  a  cftditor.  It  is  ad- 
mitted by  respondent  that — 

"The  most  serious  contention  raised  by  appel- 
lant is  that  there  is  no  evidence  in  the  record 
showing  that  the  respondent,  Otto  Olsen,  was 
the  creditor  of  Mrs.  Parten  at  the  time  of  the 
conveyance  to  the  appellant,  Knight." 

It  Is  claimed,  however,  t&at  it  Is  sufficient, 
and,  moreover,  It  is  asserted  that — 

"This  fact  was  not  even  questioned  by  the 
appellant  during  the  course  of  the  trial,  and  he 
raises  the  point  for  the  first  time  on  appeal, 
and  the  faUore  of  appellant  to  even  question 
the  fact  that  this  indebtedness  existed  at  the 
time  of  the  conveyance  no  doubt  explains  an; 
lack  of  evidence  of  the  existence  of  this  in- 
debtedness, which  could  bave  been  clearly  es- 
tablished, and  which  is  conceded  throaghout 
the  whole  deposition  of  Mrs.  Parten." 

[4]  The  answer  to  this  by  appellant  Is: 

"That  Mrs.  Parten  was  indebted  to  Olsen  hi 
not  disputed,  but  there  is  absolutely  no  evidence 
In  the  record  as  to  the  time  such  indebtedness 
arose.  Cotmsel  complained  that  appellant  did 
not  instruct  them  as  to  how  to  prove  their  case 
or  as  to  the  facts  that  were  necessary  to  es- 
tablish their  contention.  We  submit,  however, 
that  the  duty  of  proving  his  case  devolved  upon 
respondent,  and  if  Mrs.  Parten  were  in  fact  in- 
debted to  Olsen  prior  to  the  conveyance  from 
Mrs.  Parten  to  Knight,  respondent  should  have 
supplied  such  evidence  in  a  clear  and  unequivo- 
cal manner.  Such  evidence  was  a  condition 
precedent  to  his  right  to  attack  the  conveyance 
from  Mrs.  Parten  to  Knight,  and  without  a 
clear  and  satisfactory  showing  on  the  point  the 
case  for  respondent  must  naturally  falL" 

Respondent  probably  deserves  the  criticism 
for  his  carelessness,  and  the  importance  of 
the  point  is  quite  apparent  It  Is  not,  how- 
ever, for  us  to  require  that  the  showing  be 
"clear  and  satisfactory."  It  is  sufladent  if 
there  be  substantial  evidence  of  the  fact 
We  feel  some  doubt  as  to  that — the  evidence 
being  meager — ^but  we  are  satisfied  that  un- 
der the  circumstances  the  cause  should  not 
be  reversed  for  that  reason. 

[6]  Respondent  has  virtually  said  in  this 
court  that  the  fact  was  never  questioned  In 


the  court  below,  that  appellant  made  no  such 
claim  therein,  and  that  if  there  had  been 
any  controversy  about  It,  atmndant  evidence 
conld  and  would  have  been  furnished  to 
prove  it.  These  statements  are  not  denied 
by  appellant,  and  they  must  be  deemed  ad- 
mitted. The  counsel  are  honorable  officers 
of  this  court,  and  we  attach  the  same  weight 
and  significance  to  their  statements  and  ad- 
missions as  though  they  were  testifying  as 
witnesses. 

The  status  of  the  matter  may  be  thus  pre- 
sented: Appellant  admits  that  respondent 
was  actually  a  creditor ;  that  he  never  ques- 
tioned it  in  the  court  below ;  that.  If.  he 
had.  It  would  have  been  amply  proven ;  'but, 
since  the  record  does  not  contain  sufficient 
evidence  of  the  fact,  the  cause  should  be  re- 
versed, and  additional  cost  incurred  In  prov- 
ing a  fftct  that  never  has  been  really  disput- 
ed, and  concerning  which  there  Is  no  possi- 
ble doubt 

We  do  not  think  the  practical  administra- 
tion of  Justice  would  be  subserved  by  such 
a  course.  The  rules  of  pleading  and  prac- 
tice are  designed  primarily  to  promote  the 
righteous  determination  of  a  Judicial  pro- 
ceeding, and  in  their  application  we  must 
not  lose  sight  of  that  purpose.  If  appellant 
had  stipulated  In  this  court  that  Olsen  was 
a  creditor,  it  would  not  be  seriously  contend- 
ed that  the  cause  should  be  reversed.  In  or^ 
der  that  the  fact  might  be  proven  In  the 
court  below.  His  acquiescence  In  the  state- 
ment of  respondent  Is  equivalent  to  such 
stipulation. 

The  Judgment  Is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


KI^IN  V.  SAN  PEDRO,  I<.  A.  &  S.  L.  R. 
CO.    (av.  2145.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,   California.     July  29,   1818.) 

Waters  and   Wateb  Goubses  €=3l79(4)  — 

CONSTBrCTION     OF    BBIDOE    —    DAUAOB    TO 

Realty— StrrFiciENOT  of  Evidence. 
In  an  action  for  damages  to  land  abutting 
on  a  stream  by  reason  of  defendant  railroad's 
wrongful  acts  in  constructing  its  trestle  bridge 
and  a  rock  bulkhead  across  and  within  the 
stream,  so  as  to  obstruct  the  same  causing  over- 
flow in  time  of  flood,  evidence  that  the  con- 
struction did  not  conform  to  good  engineering 
practice  held  to  support  verdict  for  plaintiff. 

Appeal  from  Superior  Court  IjOs  Angles 
County;  Frederidc  W.  Houser,  Judge. 

Action  by  Eugene  Ll  Klein  against  the  San 
Pedro,  Loe  Angeles  &  Salt  Lake  Railroad 
Company.  From  Judgment  for  plaintia,  and 
an  order  denying  defendant's  motion  for  new 
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trial,  defendant  appeals.  Appeal  from  order 
dismissed,  and  Judgment  affirmed. 

James  E.  Kelby,  of  Los  Angeles  (A.  S.  Hal- 
sted,  of  Los  Angeles,  of  counsel),  for  appel- 
lant. 

Oliver  O.  CJlark,  of  Los  Angeles,  for  re- 
qiondenf. 

THOMAS,  J.  In  Ms  complaint  plaintiff  al- 
leged that  be  bad  sustained  certain  damages 
to  bis  real  property  adjacent  to  and  abutting 
upon  the  Arroyo  Seeo,  In  the  dty  of  Los  An- 
geles, by  reason  of  the  wrongful  acts  of  de- 
fendant in  so  constructing  (1)  Its  railroad 
trestle  bridge,  and  (2)  a  certain  rock  bulk- 
bead  across  and  within  said  Arroyo  Seco,  as 
to  obstruct  the  same  in  time  of  flood,  and  to 
cause  the  water  therein  to  be  dammed  up  and 
diverted  from  its  regular  course  and  channel 
over  and  across  the  real  property  of  plain- 
tiff, cutting  and  washing  it  away.  There  was 
a  verdict  for  plaintiff  for  $1,000,  and  Judg- 
ment was  accordingly  entered  in  his  favor. 
Defendant  filed  a  motl<m  for  a  new  trial, 
which  was  denied.  From  the  order  denying 
said  motion,  and  the  Judgment  so  entered, 
defendant  appeals. 

Defendant  urges  that  the  order  and  Judg- 
ment should  be  reversed  upon  several  grounds, 
which,  for  convenience  here,  may  be  grouped 
'  under  tw<^  beads,  viz.:  (1)  Errors  of  law  oc- 
curring during  the  trial,  including  errors  in 
giving  certain  instructions  to  the  Jury ;  and 
(2)  insufllclency  of  the  evidence  to  Justify  the 
verdict 

Much  space  is  devoted  by  appellant  in  sup- 
port of  this  appeal  to  the  argument  of  the 
point  that  the  lower  court  erred  in  denying 
Its  motion  for  a  directqd  verdict,  and  which 
argument  is  Indeed  very  persuasive.  After 
quoting  nt  length  from  the  evidence,  appel- 
lant, in  its  opening  brief,  says: 

"It  resnlts,  therefore,  that  the  witness  Jes- 
Bup's  testimony  to  the  effect  (1)  that  the  bridge 
was  constructed  with  due  care  and  engineering 
skill;  (2)  that  the  bents  thereof  were  practical- 
ly parallel  to  the  stream;  (3)  that  the  bridge 
was  of  approved  construction  and  standard; 
(4)  that  the  available  waterway  provided  by 
it  was  infinitely  more  than  was  necessary  for 
any  flood  which  happened  in  the  arroyo;  (5) 
that  it  was  constructed  in  such  a  manner  as  to 
afford  security  for  life  and  property;  (6)  that 
the  arroyo  crossed  by  the  bridge  was  restored 
to  its  former  state  of  usefulness;  and  (7)  that 
the  usefnlness  of  the  arroyo  on  the  property  ad- 
joining it  was  not  impaired,  is  absolutely  un- 
contradicted by  any  witness,  and  stands  unim- 
peacbed  and  is  unimpeachable." 

If   this  comprehensive   and   far-reaching 
statement  is  supported  by  the  record  here,  it 
would  seem  that  no  ofber  point  need  be  con- 
sidered.   We  shall  see. 
183P.-43 


Plaintiff,  respondent  here,  seeks  to  snpport 
his  contention  that  the  evidence  does  not  sup- 
port the  statement  quoted  above  by  arguii^ 
that— 

"Counsel  reviews  the  evidence  presented  by 
defendant,  and  concludes  that  the  only  conclu- 
sion which  can  be  drawn  la  that  the  bridge  'con- 
formed to  good  engineering  practice,'  thus  en- 
tirely ignoring  the  statement  of  their  own  ex- 
pert, Mr.  OlmStead,  that  'it  was  not  gooi  en- 
gmeerinff  praoHee  then  or  ever.'  " 

The  fact  is  defendant  did  not  Ignore  such 
testimony,  but  used  the  very  words  whidi 
we  have  last  italicized  in  referring  to  the 
testimony  of  the  said  witness.  The  conflict 
is  not  In  the  evidence,  but  In  the  construction 
which  counsel  places  thereon.  The  fact  Is, 
also,  that  appellant's  statement  of  the  evi- 
dence now  under  consideration  is  the  one 
which  agrees  with  the  recorded  testimony  It- 
self. Mr,  Olmstead  did  testify  that  "the 
bridge  as  constructed  conformed  to  the  prac- 
tice of  building  bridges  at  that  time";  but 
he  added  that  "It  was  not  good  engineering 
practice  then  or  ever."  From  the  stand- 
point of  bridge  construction,  it  was  all  right. 
From  a  civil  engineer's  view,  it  was  not  good 
engineering.  We  have  not  only  read  that 
portion  to  which  our  attention  has  been  call- 
ed, but  have  read  the  whole  of  the  testimony 
of  the  witness  Olmstead,  and  we  think  it  is 
not  susceptible  to  any  other  construction. 
But,  even  so,  this  places  the  first  claim  of  ap- 
pellant, referred  to  above*  via.  "That  the 
bridge  was  constructed  with  due  care  and 
engineering  skill,"  beyond  the  scope  of  appel- 
lant's general  statement  in  regard  to  Mr. 
Jessup's  testimony;  1.  e.,  that  the  same  was 
"uncontradicted,"  etc.  On  this  first  point 
alone  there  seems  to  be  such  a  conflict  in  the 
testimony  as  to  overcome  the  assignment  that 
it  was  error  not  to  grant  defendant's  motion 
for  a  directed  verdict 

The  Instructions  given  by  the  court,  to 
which  appellant  objects,  were,  we  think,  am- 
ple, and  as  favorable  to  appellant  as  they 
properly  could  be  on  the  questions  presented. 
Especially  Is  this  so  when  the  Instructions 
objected  to  are  considered  in  connection 
with,  and  in  the  light  of,  the  other  instruc- 
tions given. 

The  evidence,  we  think,  amply  supports 
the  verdict  upon  which  the  Judgment  was  en- 
tered. 

Finding  no  error  in  the  record  which  would 
Justly  a  reversal  of  the  Judgment  enterea 
herein,  It  Is  ordered  that  the  appeal  from  the 
order  denying  defendant's  motion  for  a  new 
trial  be  and  the  same  is  hereby  dismissed, 
and  the  judgment  appealed  from  is  affirmed. 

We  concur:  FIKLAYSON,  P.  J.;  SLOANE;  J. 
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PEOPLE  ▼.  LOPEZ.     (Or.  665.) 

tDistrict  Court  of  Appeal,  Second  District,  Di- 
vision  2,    California.     July   23,   1919.) 

t.  CBniiNAi  Law  <S=»1170(2)— Exclusion  of 
Evidence    Habkless    When    Shown    by 
Tbanbcbift  op  Pbeuhinabt  Examination. 
In   a   prosecution   for   rape,   any  error   in 
sustaining  the   district  attorney^  objection   to 
testimony  of  prosecutrix  admitting  that  on  pre- 
liminary examination  she  had  testified  to  cer- 
tain facts  contrary  to  her  testimony  on  trial 
was  hiirmless  to  defendant,  where  the  evidence 
wag  in  the  record   through   reading  of  a  por- 
tion of  the  transcript  on  preliminary  examina- 
tion. 

2.  Cbiminal  Law  «=s>673(5)  —  Evidence  ot 
SiMiLAB  Cbives  Aovissibij:  to  Show  Dis- 

POatTION. 

In  a  prosecution  for  rape,  wher«  defend- 
ant's counsel  elicited  from  prosecutrix  on  cross- 
examination  that  defendant  had  had  relations 
with  her  for  two  years  before  the  date  of  the 
crime  charged,  the  court  properly  instructed  that 
such  evidence  was  received  and  admitted  to 
prove  the  adulterous  disposition  of  defendant, 
etc. 

3.  Cbiuinai.  Law  «=3815(13)  —  Instrttction 
Not  Ebboneoub  as  Excludino  Consideb- 

ATION   of   PbOSECTTTBIX'S   Aqb. 

In  a  prosecution  for  rape,  an  instruction 
that  the  jury  under  the  information  could  find 
a  verdict  of  guilty  of  rape  as  charged,  of  as- 
sault with  intent  to  commit  rape,  of  assault, 
and  of  not  guilty,  tteld  not  erroneous  as  taking 
from  the  jury  the  right  to  consider  whether  or 
not  prosecutrix  was  over  16  and  under  18; 
the  only  evidence  being  that  she  was  13. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  B.  Willis,  Judge. 

Joe  Lopez  was  convicted  of  rape,  and,  from 
the  Judgment  and  an  order  denying  bis  mo- 
tion for  new  trial,  he  appeals.  Judgment  and 
order  affirmed. 

Frank  E.  Domingnez  and  Paul  Schenck, 
both  of  Los  Angeles,  for  appellant. 

U.  S.  Webb,  Atty.  Oen.,  and  Joseph  L.  Lew- 
Insohn,  Deputy  Atty.  Oen.)  for  the  People. 

THOMAS,  J.  This  is  an  appeal  from  a 
Judgment  on  conviction  for  the  crime  of  rape 
committed  upon  one  Clorinda  Manrlguez,  a 
female  person  under  the  age  of  18  years,  not 
being  the  wife  of  defendant 

/Defendant  was  sentenced  to  imprisonment 
In  the  state's  prison.  There  was  a  motion 
for  new  trial,  which  was  denied.  From  the 
order  denying  said  motion,  and  the  Judgment, 
defendant  appeals,  and  for  reversal  relies  up- 
on the  following  grounds: 

"(1)  Error  occurring  at  the  trial  in  the  ad- 
mission and  rejection  of  evidence;  (2)  error 
in  instructions  to  the  jury;  and  (3)  the  improb- 
ability of  the  truth  of  the  testimony  of  the  com- 
plaining witness,  Clorinda  Manrignez."  , 


[1]  On  cross-examination  the  defendant 
sought  to  show,  by  the  testimony  of  Che  pros- 
ecuting witness  given  at  the  preliminary  ex- 
amination of  defendant,  that  she  there  tes- 
tified to  certain  facts  contrary  to  her  tes- 
timony on  the  trial  in  the  superior  court  in 
this  action;  and  after  the  portion  of  the 
transcript  of  the  evidence  taken  at  the  pre>- 
Umlnary  examination,  which  defendant  de- 
sired to  have  read,  was  actually  read  Into  the 
record,  and  the  witness  had  answered  the 
question,  admitting  that  she  had  so  testified, 
the  district  attorney  objected  on  the  ground 
that  it  did  not  tend  in  any  way  to  impeach 
the  witness.  This  objection  was  sustained  by 
the  court.  As  already  stated,  however,  the 
evidence  was  in.  There  was  no  motion  to 
strike.  The  evidence  is  still  a  part  of  this 
record.  If  the  ruling  was  error,  it  was  with- 
out prejudice,  because  the  defendant,  so  far 
as  this  point  is  concerned,  had  full  opportuni- 
ty to  use  the  transcript  It  was' resorted  to, 
too,  on  other  occasions,  as  dlsdosed  by  the 
record,  and  for  the  same  purposes.  The  nlti- 
mate  question  is  not,  "Is  there  conflict  be- 
tween the  testimony  given  by  the  prosecuting 
witness  at  the  preliminary  bearing  and  that 
given  by  her  at  the  trial  in  the  superior 
court?"  but  rather,  "Do  the  Jury  believe  the 
testimony  given  at  the  trial,  notwithstanding 
said  conflict?"  In  this  case  the  Jury  appar- 
ently believed  the  testimony  of  the  little  glrL 

[2]  It  is  urged  that  the  court  erred  in  glv> 
ing  the  following  instruction: 

"Ton  are  further  instructed  that  the  evidence 
of  other  acts  of  sexual  Intercourse  between 
the  defendant  and  the  prosecutrix,  and  of  th* 
improper  familiarity  on  the  part  of  the  defend- 
ant towards  and  with  the  prosecutrix,  shown 
before  and  after  the  titne  charged  in  the  infor- 
mation, is  received  and  admitted  in  evidence 
to  prove  the  adulterous  disposition  of  the  de- 
fendant, and  as  having  a  tendency  to  render 
it  more  probable  that  the  act  of  sexual  inter- 
course charged  and  relied  on  in  the  information 
was  committed  at  the  time  and  place  aa  charged 
in  the  information,  and  for  no  other  purpose"^ 
because  it  assumes  that  there  was  evidence  in- 
troduced at  the  trial  tending  to  show  that  de- 
fendant had  had  acts  of  sexual  intercourae 
with  the  prosecuting  witness  prior  to. the  date 
charged  in  the  information. 

The  record  discloses  that  this  assumption 
was  based  upon  the  evidence,  and  that  this 
evidence  was  elicited  from  the  prosecuting 
witness  by  defendant's  counsel  on  cross-ex- 
amination— testimony  showing  that  defend- 
ant bad  had  sexual  intercourse  with  the 
prosecutrix  for  a  period  of  two  years  prior 
to  the  date  of  the  crime  charged  in  the  infor- 
mation. The  instruction  given,  therefore, 
was  a  proper  one. 

[3]  It  is  also  urged  that  the  court  erred  in 
giving  the  following  Instruction: 

"It  Is  competent  for  you,  under  this  informa- 
tion, to  find  either  one  of  four  verdicts:    Rape, 
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u  charged  in  the  Information;  aasanlt  with 
intent  to  commit  rape;  aasaolt,  and  not  goil- 
ty — aa  yon  may  be  convinced  from  the  evidence 
in  the  caae,"  on  the  ground  that  this  instruction 
took  away  from  the  jury  the  right  to  consider 
whether  or  not  the  prosecutrix  was  over  the 
age  of  16  and  under  the  age  of  18  years. 

.  The  answer  to  this  contention  is  that  the 
court  was  not  called  npon  to  submit  to  the 
Jury  any  question  predicated  on  the  assump- 
tion that  the  prosecutrix  may  have  been  be- 
tween the  ages  of  16  and  18  years;  and  the 
only  evidence  In  the  case  touching  her  age 
was  to  the  effect  that  she  was  13  years  old  at 
the  time  of  the  commission  of  the  crime. 

The  third  point  urged,  namely,  the  Improb- 
ability of  the  truth  of  the  testimony  of  the 
complaining  witness,  is  not  well  taken.  It 
will  not  be  discussed  here,  because  both  this 
court  and  the  Supreme  Court  have  said  so 
much  about  this  phase  of  the  law  that  it  is 
useless  to  take  further  space  with  such  dis- 
cussion. We  cite  the  case  of  People  t.  Vlck- 
roy,  182  Pac.  764,  in  support  of  our  present 
conclusion,  and  rest  the  matter  there. 

There  Is  no  merit  to  the  points  urged. 

The  Judgment  and  order  are  affirmed. 


We      concur: 
SLOANi;  J. 


FINLAYSONi      P.      J.; 


HAMIIJTON  ▼.  EUMKB  et  aL    (Oiv.  2006.) 

(District  Conrt  of  Appeal,  Third  District  CaU- 
fomia.  July  28,  1919.  Rehearing  Denied 
Aug.  27,  1919;  Denied  by  Supreme  Court 
Sept,  25,  1919.) 

1.  Sales   <s=3i2  —  Unplakted  Crops  Sub- 

JKCT  TO   SaIX. 

In  view  of  Civ.  Code,  S{  1J)39,  U21.  defin- 
ing sales  and  transfers,  and  section  1Z22,  de- 
claring what  property  may  be  subject  to  sale, 
and  section  173Q,  providing  that  any  property 
which,  if  in  existence,  might  be  the  subject  of 
sale,  may  be  the  subject  of  an  agreement  for 
sale,  whether  in  existence  or  not,  a  future  crop 
of  beans,  not  yet  planted,  was  subject  to  sale 
contract. 

2.  Sales  «=»197  —  Contbaot  fob  Sale  of 
Unplanted  Crops  Passed  Title. 

A  contract  for  sale  of  an  unplanted  crop 
of  beans,  providing  that,  until  the  bill  of  lading 
or  warehouse  receipt  covering  them  was  re- 
ceived by  the  vendee,  the  vendor  agreed  to  as- 
sume "all  risks  of  loss  or  damage  to  said  beans," 
construed  as  passing  title. 

8.  Sales  <S=»201(1),  202(1)  —  Mat  be  Oou- 
PLJCTED   wiTHoirr   Delitebt  ob   Payment 

or  CTONSIDXRATIOn. 

Under  Civ.  Code,  t  1721,  defining  a  sale, 
as  between  the  parties  a  sale  may  be  completed 
without  eidter  delivery  or  payment  of  con- 
sideration. 


T.  KLIKKE  67B 

P.) 

4.  Tbnarot  nr  Cokxoit  «s34S  —  Sale  to 
Thibd  Person  or  Cotenant's  Crop. 
Where  defendant  sold  plaintiff  beans,  to  be 
grown  on  a  certain  piece  of  land,  and  the  evi- 
dence showed  that  certain  beans  were  grown 
on  the  land  by  defendant  as  a  cotenant  with 
defendant's  wife,  and  were  subject  to  a  lien 
as  a  mortgage  on  the  interest  of  both,  in  ad- 
justing the  right  of  the  parties,  it  must  be  held 
that  plaintiff  succeeded  to  the  interest  of  the 
defendant. 


Appeal  from  Superior  Court,  Stanislaus 
County;    W.  H.  Langdon,  Judge. 

Action  by  Both  Hamilton,  survlTlng  part- 
ner of  the  copartnership  of  Hamilton  8s 
Menderson,  against  W.  A.  Kllnke  and  an- 
other. In  which  Geneva  B.  L.  Kllnke  inter- 
vened. Judgment  for  defendants,  and  plain- 
tiff appeals.    Beversed. 

Hawkins  &  Hawkins,  o(  Modesto,  for  ap- 
pellant 

Hatton  &  Scott  of  Modesto,  for  respond- 
ents. 

CHIPMAN,  P.  J.  The  action  Is  In  dalm 
and  delivery,  arising^  out  of  the  contract  of 
purchase  and  sale  set  fortb  In  the  complaint 
as  follows: 

"Ceres,  Cal.,  R.  D.  A.  Box  893,  3/3,  1917. 

"Hamilton  &  Menderson,  Los  Angeles,  Cali- 
fornia—Gentlemen: This  contract  confirms 
sale  to  you  this  day  of  our/my  entire  1917 
crop  of  choice  redeaned  black  eye  beans  from 
30  acres  on  own  ranch  in  Stanislaus  county, 
about  S  miles  So.  of  Ceres,  less  none  of  the 

crop  whidi  is  reserved  for  rental,  and  less 

sadss  reserved  for  seed,  at  five  cents  per  pound 
net  weight  f.  o.  b.  cars  or  warehouse  Ceres. 
We/I  estimate  the  quantity  hereby  sold  to  be 
6<X)  sacks  (at  80  lbs.  each),  and  agree  to  deliver 
all  of  said  beans  in  good  marketable  condition 
and  free  from  damage,  on  or  before  October  30, 
1917,  in  good  new  bean  sacks,  you  to  pay  us/m» 
cash  for  said  beans  on  receipt  of  shipping  doc- 
uments. If  not  delivered  witmn  tiie  specified 
time  you  may  accept  or  reject  the  beans  at  your 
option.  We/I  hereby  guarantee  that  the  said 
crop  of  beans  is  our/my  sole  and  absolute  prop- 
erty and  free  from  all  incumbrance  except  as 
specified  herein.  Should  the  above  estimate  be 
exceeded  by  more  than  10  per  cent  of  same, 
you  may  accept  or  reject  at  your  option  all  in 
excess  of  the  original  estimate  plus  10  per  cent, 
thereof.  If  we/I  fail  to  deliver  the  beans  as 
herein  provided,  unless  nondelivery  reeuits  from 
crop  failure  or  other  cause  beyond  our/my  con- 
trol, we/I  will  pay  you  the  difference  between 
the  price  herein  fixed  and  the  market  price  of 
such  beans  on  th— /  last  day  specified  for  de- 
livery. 

"It  is  mutually  understood  that  this  contract 
which  is  signed  in  duplicate  by  both  parties 
hereto,  constitutes  an  absolute  sale,  but  until 
yon  receive  bill  of  lading  or  negotiable  ware- 
bouse  receipt  covering  the  beans,   we/I  agree 
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to  and  to  a«njme  all  risks  of  loss  or  damage  to 
■aid  beans. 
"Yours  truly,  W.  A.  Klinke, 

"of Post  Office. 

"W.  A.  Klinke,  Ceres: 

"We  confirm  purchase  of  beans  In  accord- 
ance with  the  foregoing  contract 

"Hamilton  &  Menderson, 

"By  R.  L,  Brown." 

It  is  aUeged  that  defendant  W.  A.  KUnke 
grew  on  the  premises  mentioned  in  said  con- 
tract in  1917  certain  400  sacks  of  black  eye 
beans,  weighing  31,000  pounds,  being  the 
same  beans  mentioned  in  said  contract;  that 
on  October  31,  1917,  said  beans  were  of  the 
value  of  8  cents  per  pound ;  that  said  Ellnke 
did  not  deliver  said  beans  on  said  date,  or  at 
all,  although  plaintiff  demanded  delivery, 
and  "said  defendants  do  still  fail  and  refuse 
to  deliver  such  beans  or  any  part  thereof; 
that  defendant  Hatton  claims  an  interest  In 
said  beans  by  virtne  of  a  certain  chattel 
mortgage;  that  by  the  terms  of  said  con- 
tract plaintiff  is  entitled  to  the  possession, 
and  was  so  entitled  at  the  commencement 
of  the  action,  but  that  defendants,  "both  of 
whom  have  possession  of  said  beans,  refused 
and  still  refuse  to  deliver  i>ossession  of  said 
beans  to  plaintiff ;  that  on  November  3, 
1917,  plaintiff  demanded  of  defendants,  and 
each  of  them,  possession  of  said  property, 
but  defendants,  and  each  of  them,  refused  to 
deliver  the  same  to  plaintiff,  and  still  refuse 
to  deliver  said  beans. 

The  complaint  was  filed  on  November  8, 
1917.  The  defendants  answered  and  filed  a 
counterclaim.  They  denied  that  the  defend- 
ant Klinke  sold  to  the  copartnership  ot 
Hamilton  &  Menderson  said  Kllnke's  crop  ot 
beans,  but  do  not  deny  the  execution  of  the 
before-mentioned  contract,  and  allege  there 
was  no  consideration  for  the  said  alleged 
written  contract;  deny  that  said  Klinko 
grew  on  any  ranch  belonging  to  him  in  the 
year  1917  any  beans  whatever.  They  deny 
that  the  said  beans  were  of  the  quantity  and 
value  alleged,  but  do  not  allege  any  value; 
deny  that  plaintiff  demanded  delivery  of 
said  beans  as  aUeged  in  the  complaint ;  "deny 
that  both  of  said  defendants  have  possession 
of  said  beans  belonging  to  plaintiff,  and  to 
the  possession  of  which  plaintiff  is  entitled" ; 
deny  that  on  November  3,  or  at  any  other 
time,  plaintiff  demanded  of  defendants  "de- 
livery to  plaintiff  of  any  beans  b^onglng  to 
plaintiff" ;  and  deny  that  they,  or  either  of 
them,  refused  to  deliver  to  plaintiff  any  beans 
belonging  to  him. 

Further  answering  said  complaint,  it  is 
alleged  "that  on  March  3,  1917,  defendant 
Klinke  and  his  wife  were,  and  ever  since 
have  been,  the  owners  as  tenants  in  common 
of  a  certain  40-aere  tract  of  land  (describing 
the  same)" ;  that  about  June  1,  they  planted 
"beans  on  about  39  acres  of  said  above- 
described  land,"  prior  to  which  date  no  beans 
bad  been  planted  thereon;   that  they  there- 


after Jointly  cared  for,  cultivated,  and  har- 
vested the  same,  and  each  of  said  parties  is 
the  owner  of  an  undivided  one-half  interest 
in  said  crop  of  begins.  It  is  then  alleged  that 
on  October  18,  1917,  the  said  KUnke  and  bis 
wife  executed  and  delivered  to  defendant 
Hatton  their  promissory  note  for  $750,  se- 
cured by  a  chattel  mortgage  on  said  beans; 
that  about  November  2,  1917,  a  part  of  said 
beans,  to  wit,  294  sacks,  were  stored  in  a 
certain  designated  warehouse  in  the  town  of 
Modesto,  and  were  so  stored  in  the  name  of 
defendant  Hatton,  as  mortgagee.  The  com- 
mencement of  the  present  action  is  then  al- 
leged, and  that  on  the  affidavit  filed  therein 
were  written  instructions  to  tlie  sheriff  to 
take  possession  of  certain  beans,  being  the 
same  beans  referred  to  in  said  warehouse; 
that  in  pursuance  of  said  order  the  sheriff 
took  possession  of  294  sacks ;  that  the  papers 
in  the  said  action  were  served  npon  the  de- 
fendants on  or  about  November  7, 1917 ;  that 
on  November  12, 1917,  defendants  EClInke  and 
Hatton  executed  and  delivered  to  the  sheriff 
an  undertaking  for  the  delivery  to  defend- 
I  ants  of  said  294  sacks  of  said  beans,  to- 
,  gether  with  a  written  demand  for  a  return 
to  defendants  of  the  same;  that  said  sheriff 
"has  failed  and  refused  to  deliver  to  said 
defendants,  or  either  of  them,  said  294  sacks 
of  beans,  or  any  part  thereor*;  tbat  at  the 
time  of  the  taking  of  said  beans  they  were 
in  the  rightful  and  lawful  possession  of  the 
defendants.  They  allege  the  value  of  said 
beans  to  be  the  market  price  of  said  beans, 
being  8%  cents  per  pound,  and  they  pray  for 
Judgment  for  the  recovery  of  the  possession 
of  said  beans  or  the  value  thereof.  For  fur- 
ther defense,  defendants  set  up  substantial- 
ly the  foregoing  facts  by  way  of  counter- 
claim. 

Plaintiff  answered  the  counterclaim  by  de- 
nials and  admissions  which  we  do  not  deem 
it  necessary  to  set  forth.  Geneva  R.  L.  Klinke 
filed  a  complaint  by  way  of  intervention  by 
leave  of  the  conrt.  In  which  she  set  forth  her 
Interest  in  the  beans,  substantially,  as  set 
forth  in  the  answer  of  defoidants.  The 
pleadings  are  verified. 

The  action  was  tried  by  the  conrt  without 
a  Jury,  and  findings  of  fact  and  Judgment 
were  in  favor  of  the  defendants.  The  Judg- 
ment directed  that  the  defendants  and  inter- 
vener recover  the  said  beans  and  the  pos- 
session thereof,  and  in  case  delivery  cannot 
be  had' that  they  have  Judgment  for  the  sum 
of  $2,129.40,  the  value  of  said  beans,  and 
costs  of  the  action.  The  appeal  is  on  the 
Judgment  roU  alone. 

Appellant  makes  three  points:  I.  The 
Judgment  is  not  supported  by  the  findings. 
II.  The  court  failed  to  find  on  a  material 
fact    III.  The  findings  are  inconsistent. 

By  finding  II  the  court  found  that  with  the 
said  copartnership  W.  A.  Klinke  made  the 
contract  set  forth  in  the  complaint  tend- 
ing   ni     is    "that  said    defendant    W.  A. 
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Kllnke  did  not  sell  any  beans  whatever  to 
said  Hamilton  &  Menderson  by  the  writtoi 
contract  set  forth  In  finding  II  herein." 
Finding  IV  Is  "that  there  never  was  any  con- 
sideration whatever  for  the  execution  by  said 
defendant  W.  A.  Kllnke  of  said  written  con- 
tract set  forth  in  finding  II,"  and  "that  nei- 
ther of  the  defendants  received  any  con- 
sideration In  connection  with  the  execution 
of  said  contract."  Finding  VI  is  that  prior 
to  the  commencement  of  the  action  said 
Kllnke  did  not  at  any  time  sell  to  said  co- 
partnership any  beans  for  any  purchase  price 
whatever.  Finding  XI  Is  that  the  beans 
were  planted  In  June,  and  afterwards  har- 
vested ;  and  Finding  XIII  Is  that  tliey  were 
stored  in  the  warehouse  on  November  2, 1917. 
[11  Cioncededly  these  findings  were  made 
and  are  now  defended  by  respondents 
npon  the  assnmptlon  that,  Inasmuch  as  the 
contract  was  made  Mtirch  S,  1917,  and  no 
beans  were  planted  by  defendant  Kllnke  na- 
til  June  1,  1917,  as  found  by  the  court,  the 
subject  of  the  sale  (the  l>eans)  had  no  exist- 


ence when  the  contract  was  entered  Into,  and  p  "Contractg  for  the  purchase  and  sale  of  fu- 
tbere  was  therefore  no  sale.  The  argument  tire  crops  running  through  a  spriea  of  years 
Of  respondents  Is  based  upon  the  Code  pro-  ^ve  been  recogrnized  as  valid  (Civ.  Code,  1768 ; 
visions  as  follows: 

"Sale  is  a  contract  by  which,  for  a  pecuniary 
consideration,  called  a  price,  one  transfers  to 
another  an  interest  in  property."  €!iv.  Code,  i 
1721. 


Says  the  brief: 

"The  definition  of  sale  alx>ve  given  uses  the 
word  Hransfers'  and  does  not  use  tlie  words 
'agrees  to  transfer.' " 


Again  quoting  from  the  Code. 

"Transfer  is  an  act  of  the  parties,  or  of  the 
law,  by  which  the  title  to  property  is  convcyi 
from  one  living  person  to  anotiier."    Civr  Code, 
I  1039. 

The  brief  proceeds; 

"We  submit  that,  if  property  does  not  exist, 
title  to  said  property  does  not  exist,  and  there- 
fore that  there  cannot  be  a  transfer  of  title  to 
nonexistent  property." 

Again  resorting  to  the  Code: 

"The  subject  of  sale  must  be  property,  the  ti- 


tle to   which   can   be   immediately    transferred 
from  the  seller  to  the  buyer."     Civ.  Code,  Vf'i 
1722.  y,/^  ^ 


Says  the  brief: 

"Title  to  property  which  has  no  existence 
cannot  t>e  immediately  transferred." 

Beepondents  quote  section  1730,  which 
reads: 

"Any  property  which,  if  in  existence,  might  l)e 
the  subject  of  sale,  may  be  the  subject  of  an 
agreement  for  sale,  whether  in  existence  or 
not* 

— as  to  which  the  brief  says: 
"AI>ove  section  needs  no  commenL" 


It  seems  to  us  that  this  section  should  not 
be  thus  summarily  disposed  of.  In  note  to 
this  section,  Kerr's  Cyclopedic  Civil  C!!ode, 
under  the  heading  "Crops  to  be  Grown  may 
be  Subject  of  Sale,"  we  find  cited:  Argues  v. 
Wasson,  51  CaL  620,  21  Am.  Kep.  718;  Cal- 
lender  v.  McLeod,  74  Cal.  376,  379,  16  Pac. 
194 ;  Brown  v.  Anderson,  77  Cal.  236,  19.  Pac. 
487;  Shoemaker  v.  Acker,  116  Cal.  239,  48 
Pac  62;  Lemon  v.  Wolf,  121  Cal.  272,  53 
Pac.  801.  Said  the  court  In  Lemon  v.  Wolf, 
supra: 

"Whether  a  chattel  mortgage  upon  a  crop  yet 
to  be  planted  is  valid  is  a  question  which  baa 
not  received  a  uniform  decision.  See  Pingree 
on  Chattel  Mortgages,  \  217  et  eeq.  Whatever 
may  be  the  law  in  other  states,  the  right  to 
make  a  chattel  mortgage  upon  a  crop  to  be  rais- 
ed before  the  same  has  been  planted  was  af- 
firmed in  Argues  v.  Wasson,  61  Cal.  620,  21 
Am.  Rep.  718,  and  has  t>ecome  an  established 
rule  of  property  in  this  state." 

In  Shoemaker  v.  Acker,  116  Cal.  239,  245, 
48  Pat  62,  64,  the  court  said: 


/  Blackwood  v.  Cutting  Co.,  76  Cal.  212  [18  Pac. 
248]  9  Am.  St.  Rep.  199 :  Brown  v.  Anderson, 
77  Cal.  236  [19  Pac.  487]);  and  actions  have 
frequently  l)een  maintained  for  damages  for  the 
destruction  of  growing  crops,  although,  of 
course,  there  was  no  absolute  certainty  that 
they  would  have  matured  (Sutherland  on  Dam- 
ages, I  120,  and  cases  there  cited)." 

Section  1768  of  the  dvll  Code  seems  to 
contemplate  the  sale  of  merchandise  not  in 
existence.    And  in  Blackwood  v.  Cutting  Co., 
lupra,  the  court  said: 

"Future  crops  of  fruit  come  under  the  head 
l>f  merchandise  not  then  in  existence." 


So  also,  we  think,  would  beans.  ' 

[2]  Respondents  contend  that  the  contract 
was  an  agreement  to  sell,  and  does  not  Im- 
port a  sale,  and  hence  title  did  not  pass.  Re- 
lying, we  assume,  npon  the  fundamental 
difference  between  a  sale,  properly  so-called, 
and  an  agreement  to  sell,  which  is  that  in 
the  former  the  title  passes,  while  in  the  latter 
case  it  does  not,  respondents  cite  Blaclrwood 
v.  Cutting  Pacldng  Company,  quoting  from 
Benjamin  on  Sales,  as  follows: 


"Where  by  the  agreement  the  vendor  is  to  do 
anything  to  the  goods  for  the  purpose  of  put- 
ting them  into  that  state  into  which  the  pur- 
chaser is  to  be  Ixinnd  to  accept  them,  or,  as  it 
is  sometimes  worded.  Into  a  deliverable  state, 
the  performance  of  those  things  shall,  in  the  ab- 
sence of  circumstances  indicating  a  contrary 
intention,  be  taken  to  be  a  condition  precedent 
to  the  vesting  of  the  property." 

In  considering  the  contract  In  that  case 
the  oonrt  said: 

"It  seems  well  settled  that  the  question  as  to 
whether  the  title  has  passed  is  one  as  to  the  in- 
tention of  the  parties.    And  such  intention  is. 
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as  a  matter  of  eonrse,  to  T>e  gathered  from  the 
language  of  the  parties,  considered  in  the  light 
of  all  the  circumBtauceg." 

The  court  found  that  there  were  certain 
enumerated  things  to  be  done  connected  with 
the  contract  which  bad  a  controlling  force 
Indicating  that  It  was  not  Intended  to  mean 
a  sale. 

In  the  present  case  we  cannot  discover  that 
Klinke  was  to  do  anything  which  he  would 
not  naturally  or  ordinarily  be  required  to  do 
in  case  of  a  sale.  Besides,  to  make  his  in- 
tention unmistakable,  the  following  was 
made  part  of  the  contract: 

"It  is  mutually  understood  that  this  contract 
*    *    *    constitutes  an  absolute  sale." 

And  until  a  bill  of  lading  or  warehouse  re- 
ceipt "covering  the  beans"  is  received  by  the 
vendee,  Klinke,  the  vendor,  agrees  to  a»-j 
sume  "all  risks  of  loss  or  damage  to  sail 
beans."  As  to  this  latter  provision,  as  bear- 
ing upon  the  question,  ai^lant  says  In 
brief: 

"In  the  Elgee  Cotton  Cases,  22  Wall.  180, 
tt.  Ed.  863,  the  courts  say,  in  discussing  the 
case  of  Martineau  v.  Hitching,  L.  R.  7  Q.  B. 
436:  'There  it  was  stipulated  that  the  goods 
should  remain  at  the  risk  of  the  sellers,  and 
Lord  Cockbum  asked:  "If  the  property  in 
the  goods  had  not  passed  to  the  buyers,  why 
was  it  said  the  goods  diould  remain  at  the  risk 
of  the  seller r*  Adding  further:  "What  would 
be  the  necessity,  what  would  be  the  object  and 
purpose,  of  such  a  stipulation,  if  the  property 
still  remained  in  them.  Of  course  it  would  be 
at  their  risk."  • " 

So  here  we  may  ask:  Why  did  Klinke  "as- 
sume all  risks  of  loss  or  damage  to  said 


beans,"  if  It  was  not  Intended  that  tHo-title*  £nd  wife.    Whether  or  not  the  call  In  the 


passed  to  the  vendee? 

[S]  In  the  case  of  Dickey  v.  Waldo,  97  Mich. 
255,  56  N.  W.  608,  23  L.  R.  A.  449,  the  ques- 
tion was  whether  or  not  a  crop  not  in  being 
was  the  subject  of  a  sale.  In  the  course  of 
an  exhaustive  opinion  the  case  of  Argues  v. 
Wasson,  51  Cal.  620,  21  Am.  Rep.  718,  was 
cited  and  the  court  said: 

"In  the  legal  sense  things  are  said  to  have  a 
potential  existence  when  they  are  the  natural 
product  or  expected  increase  of  sometliing  al- 
ready belonging  to  the  vendor.  When  one  pos- 
sesses a  thing  from  which  a  certain  product,  in 
the  very  nature  of  things,  may  be  expected,  such 
product,  we  think,  has  a  potential  existence. 
The  following  rule  appears  to  be  well  estab- 
lished both  by  reason  and  authority,  viz.  that, 
when  one  owns  property  from  which  such 
product  naturally  arises,  such  product  may  be 
the  subject  of  sale  and  mortgage." 

As  between  the  parties  a  sale  may  be  com- 
pleted without  either  delivery  or  payment  of 
the  consideration.  That  a  sale  may  be  con- 
summated without  delivery  was  decided  In 
Johnson  v.  Dixon  Farms  Co.,  29  CaU  App.  62, 
155  Pac.  134,  136.  Section  1721,  CivU  Code, 
provides: 


"Sale  is  a  contract  by  which,  for  a  pecuniary, 
consideration,  called  a  price,  one  transfers  to 
another  an  interest  in  propoty." 

It  was  said  in  Borland  v.  Xevada  Bank,  99 
Oal.  SO,  93,  33  Pac.  787,  738  &7  Am.  St  Rep. 
32): 

"It  is,  however,  the  agreement  to  pay  a  price, 
rather  than  the  actual  payment  of  the  price, 
which  is  the  essential  element  of  a  sale." 

[4]  Some  other  questions  are  presented, 
but  it  seems  to  us  that  the  foregoing  Is  the 
basic  question  Involved,  and  on  Its  correct 
solution  the  Judgment  must  stand  or  fall.  If 
as  we  think  is  true,  a  sale  was  Intended, 
plaintiff  succeeded  to  Kllnke's  interest  as 
cotenant  with  the  tatter's  wifej  subject  to 
Hatton's  llen^is  mortgagee  of  tile  Interest  ot 
both  Klinke  aifd  wlf&l^n  tlie  adjustment  of 
the  property  rlgbttfol  the  parties,  plaintiff's 
Interest  should  have  been  considered ;  where- 
as, by  the  findings  and  judgment  of  the  court, 
it  was  determined  that  plaintm  has  no  Inter- 
est whatever  In  the  proi^rty. 

The  court  found  that  the,  beans  in  qaes- 
tlon  were  grown  upon  a  tract  of  land  owned 
by  Klinke  and  wife  as  tenants  in  common, 
and  that  the  beans  were  the  result  of  their 
joint  effort,  and  were  owned  by  them  jointly, 
each  one-half  thereof,  and  that  the  beans 
were  grown  "on  about  39  acres"  of  a  certain 
40-acre  tract  of  land  of  which,  as  we  under- 
stand, It  is  not  disputed,  the  30  acres  re- 
ferred to  In  said  contract  as  Kllnke's  "own 
ranch"  was  a  part;  that  the  beans  grown 
on  this  land  were  stored  in  the  name  of  mort- 
gagee Hatton,  and  when  taken  by  plaintiff 
were  in  the  possession  of  Hatton  and  KUnke 


oeBtsact  for  30  acres  would  limit  plaintiff's 
right  to  the  beans  grown  on  that  proportion 
of  the  39  acres,  the  fact  that  the  jg^  sacks 
included  beans  harvested  from  the  entire 
tract,  Inoludlng  this  30  acres,  should  not, 
it  seems  to  us,  deprtveHpIalntiff  of  the  right, 
at  least,  to  the  ijossession  of  fQlnke's  interest 
Jn  the  beans  grown  on  30  acres  of  the  land, 
as  tenant  In  common  with  mortgagee  Hattcni 
and  Klinke. 

The  point  that  the  findings  are  inconsist- 
ent must  be  held  well  taken,  if,  as  we  hold, 
there  was  a  sale.  Finding  II  is  that  the  con- 
tract sued  upon  was  entered  into,  and  find- 
in(^  III  is  that  defendant  Klinke  did  not  sell 
any  beans  to  Hamilton  &  Menderson  by  that 
contract,  and  finding  VI  is  to  like  effect, 
while  finding  IV  is  that  there  was  no  con- 
sideration for  the  execntion  of  the  contract 
Findings  II  and  III  are  not  only  Inconsistent, 
but  repugnant  Findings  II  and  IV  are  in- 
consistent as  we  have  seen  there  was  a 
consideration,  and  the  contract  shows  that 
the  consideration  for  the  promise  was  a 
"good  consideration,"  under  the  deflnitioa 
given  in  section  1605  of  the  Civil  Code. 

It  Is  not  necessary  to  consider  sHieUant'a 
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second  point,  that  tbe  conrt  failed  to  fljld 
upon  material  facts. 

Because  of  what  we  deem  to'iuive  been  an 
erroneovB  meaning  given  to  tlie  contract  In 
qnestlon  by  the  court,  tlie  Judgment  must 
be  reversed;   and  It  Is  so  ordere<1. 

We  concur:-   HABT,  J.;  BUKNBTT,  J. 


PBOPLB  T.  DIAMONDSTBIN.    (Cr.  662.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 1,  Califoniia.    July  29, 1919.) 

1.  Labcent  «=>7— Owhsbship  of  Pbofebtt— 

Counties. 
Pen.  Code,  |  484,  defining  "larceny"  as  steal- 
ing the  personal  property  of  another,  applies 
to  stealing  such  property  from  any  ownership, 
as  that  of  a  connty,  though  a  county  is  not 
stpctly  a  corporation,  which  by  provision  of 
section  7  is  included  in  the  word  "person." 

2.  IiABCEirr    ^=932(1)— INFOBUATION— OWITEB- 
BHIP  OF  PeOPEBTT. 

Alleging  In  information  for  larceny  owner- 
ship in  the  county,  even  if  it  should  be  laid  in 
the  taxpayers,  is  within  Pen.  Code,  t  9S6,  pro- 
viding that  when  an  offense  involves  commission 
of  private  injary,  and  is  otherwise  described 
vdth  sufficient  certainty  to  identify  the  act,  an 
erroneous  allegation  as  to  pers<m  injured  is  im- 
material. 

3.  liABCENT  ^=360— OWHXBSHIP  OV  PBOPEBTT 

■  — Evidence. 

Evidence  in  larceny  held  sufficient  to  show 
that  ownership  of  the  electric  motor  stolen  was 
in  a  certain  county,  as  alleged  in  information. 

4.  Labcent  €=»64(7)— Pabxioipatiok— Sotti- 
ciENCT  or  Evidence. 

Evidence  of  defendant's  presence  in  the 
nGighborbood  the  night  of  the  theft,  Ms  posses- 
sion of  the  property  the  day  after,  employment 
of  bis  truck  in  moving  it,  his  active  participa- 
tion in  selling  it,  and  his  interest  in  tbe  pro- 
ceeds, held  sufficient  to  connect  him  as  a  partici- 
pant in  the  theft. 

6.  IiABCENT  «s379— iNBTBtronoiis— Definino 

GbaND  LiABCENT. 

Defendant  convicted  of  grand  larceny  was 
not  harmed  by  failure  of  instructions  to  give 
Code  definition  of  it,  the  portion  of  the  section 
showing  the  difference  between  it  and  petit  lar- 
ceny being  given,  and  there  being  no  dispute 
but  that  tbe  property  was  stolen  or  but  that  its 
value  was  such  as  to  make  the  crime  grand 
larceny. 

Appeal  from  Superior  Court,  Ventura 
County;   Merle  J.  Rogers,  Judge. 

Meyer  Dlamondstein  was  convicted  o< 
grand  larceny,  and  from  the  Judgment  and 
an  order  denying  motion  for  new  trial  he 
appeals.    AiBrmed. 


Frank  Domingues  and  Paul  W.  Sdien(^ 
both  of  liOs  Angeles,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  Joseph  L>.  Lewln- 
sohn.  Deputy  Atty.  Gen.,  and  Jerry  H.  Pow- 
ell, of  Los  Angeles,  for  the  People. 

JAMES,  J.  Appellant  was  convicted  of  the 
crime  of  grand  larceny,  the  charge  being  par- 
ticularly that  he  feloniously  took  and  carried 
away  one  electric  motor,  the  property  of  the 
county  of  Ventura,  of  the  value  of  $75.  He 
appeals  from  the  Judgment  and  from  an  or- 
der denying  bis  motion  for  a  new  trial. 

[1,  2]  It  Is  first  contended  that  the  infor- 
mation was  insufficient  in  its  allegation  as 
to  tbe  ownership  of  the  property  alleged  to 
have  been  stolen.  The  language  of  the  in- 
formation was  that  the  property  was  the 
property  of  "Ventura  cotmty,  a  political  cor- 
poration in  the  state  of  California."  The 
contention  of  appellant  under  this  head  is 
that,  as  the  Penal  Code,  t  484,  defines  lar- 
ceny as  "the  felonious  stealing,  taking,  car- 
rying, leading  or  driving  away  the  personal 
property  of  another,''  it  Is  not  sufficient  to 
show  ownership  in  a  connty.  As  defined  by 
section  7,  Penal  Code,  the  word  "person"  In- 
cludes a  cori>oratlon  as  well  as  a  natural  i>er- 
son.  While  the  political  subdivision  of  the 
state  denominated  "county"  is  not  in  strict- 
ness a  corporation,  at  the  same  time  it  re- 
quires no  stretching  of  the  plain  intent  of 
the  criminal  statute  to  say  that  it  was  de- 
signed to  make  punishable  tbe  stealing  of 
perscmal  property  from  any  ownership  what- 
soever, regardless  of  the  Und.  Appellant^s 
counsel  argue  that  the  ownership  should  have 
been  alleged  to  be  in  the  taxpayers  of  the 
county.  If,  indeed,  it  may  be  said  that  the 
taxpayers  in  their  collective  capacity  do  hold 
the  ownership  of  property  used  in  the  con- 
duct of  the  county  government,  then  we  may 
at  once  answer  that  the  charging  of  such 
ownership  as  being  in  the  county  itself  is  no 
different  from  charging  it  in  the  maimer  sug- 
gested, for  the  term  would  then  mean  the 
same  thing.  We  are  only  conceding  'for  the 
sake  of  the  argument  that  the  taxpayers  col- 
lectively may  be  said  to  own  the  county's 
property,  but  think  that  this  is  not' true  as  a 
legal  proposition — we  think  it  is  not  more 
true  that  the  ultimate  ownership  resides  in 
the  taxpayers  than  that  it  may  reside  in 
the  electorate.  Furthermore,  unless  there  is 
a  material  variance  between  the  ownership 
charged  and  that  proved,  the  manner  in  which 
such  ownership  is  alleged  is  not  important, 
further  than  to  show  that  the  property  tak- 
en was  not  the  property  of  a.  defendant 
charged  with  larceny.  Section  956,  Peual 
Code,  provides  that — 

"When  an  offense  involves  the  commission  of, 
or  an  attempt  to  commit,  a  private  injury,  and 
is  described  with  sufficient  certainty  in  other 
respects  to  identify  the  act,   an  erroneous  al- 
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legation  as  to  the  pergon  injured,  or  intended  to 
be  injured,  is  not  material." 

Respondent  cites  a  case  which  is  directly 
In  point  and  tn  which  this  subject  is  given 
extended  discussion,  that  being  the  case  of 
People  V.  Prather,  120  CaL  660,  53  Pac.  259. 

[3]  The  second  point  made  by  appellant  is 
that,  conceding  the  allegation  of  ownership  of 
the  property  to  have  been  sufficiently  made 
in  the  Information,  the  evidence  is  Suffi- 
cient to  show  that  the  ownership  was  so 
held ;  In  other  words,  the  claim  of  appellant 
is  that  there  was  not  evidence  tending  to 
show  that  the  property  talcen  was  the  prop- 
erty of  the  county  of  Ventura.  WhUe  the 
testimony  of  none  of  the  witnesses  in  words 
was  of  the  direct  import  that  the  motor 
charged  to  have  been  stolen  belonged  to  the 
county  of  Ventura,  there  was  testimony  from 
which  the  Jury  was  authorized  to  conclude, 
and  naturally  conclude,  that  the  ownership 
was  as  charged.  The  motor  alleged  to  have 
been  stolen  was  a  small  electric  machine 
which  was  Installed  at  a  crossroads  in  the 
county  of  Ventura,  near  the  town  of  Oxnard, 
for  the  purpose  of  raising  or  handling  water 
used  for  the  sprinkling  of  the  public  roads. 
One  Itoussey,  a  supervisor  of  Ventura  coun- 
ty, testified  that  he^'was  supervisor  of  a  cer- 
tain district,  whicih  included  a  certain  road 
district  He  was  asked  what  was  the  na- 
ture of  the  sprinkling  system  just  north  of 
the  dty  of  Oxnard  during  the  month  of  Sep- 
tember, 1918,  and  he  replied: 

"Well,  we  bad  a  sprinkling  system  there,  some 
electric  motors,  some  windmills,  and  also  one 
gas  engine  in  my  district.  •  »  *  We  had  one 
motor  located  just,  I  guess  it  is,  30  feet  o& 
the  Saviers  Road  on  the  Gonzales  Road,  three- 
qnarters  of  a  mile  north  of  the  city  limits  of 
Oxnard.  •  •  •  Underneath  the  tank  there 
was  a  little  motor  house,  a  wooden  house,  and 
the  motor  was  inside  of  that  motor  house. 
•  •  ♦  In  the  early  part  of  September,  I  was 
notified  it  was  gone,  and  I  went  there  to  see  and 
it  was  gone.  The  wires  had  been  cut  and  the 
bolts  unscrewed  and  the  motor  was  removed." 

The  witness  Pecksteln  testified  that  in  the 
month  of  September  he  was  employed  by  the 
county  of  Ventura  to  sprinkle  roads  under 
Supervisor  Roussey,  and  that  a  sprinkling 
system  was  in  use,  and  that  electric  motors 
were  used ;  that  one  of  these  was  located  at 
what  is  known  as  the  "Carr"  corner;  that 
be  visited  the  motor  house  nearly  every  day ; 
that  on  the  11th  day  of  September,  1918,  he 
found  that  the  motor  was  gone.  We  point  to 
this  testimony  as  being  sufficient  to  show 
that  the  motor  which  was  removed  from  the 
motor  house  at  the  place  mentioned  by  the 
supervisor  and  the  witness  Peckstein  was 
the  property  of  the  county  of  Ventura.  It 
was  not  necessary  that  any  witness  should 
In  words  have  declared  the  ownership  to  be 
in  the  county;  the  inevitable  inference  from 
the  statements  made  by  the  witnesses  refer- 
red to  would  lead  to  that  conclusion. 


_  [4]  The  next  contaition  nrged  on  behalf  of 
appellant  Is  that,  admitting  that  the  larceny 
was  committed  by  some  one,  the  evidence  is 
tDsuffldent  to  prove  that  the  appellant  was  a 
participant  in  the  commission  of  that  crime. 
Under  'this  contention  it,  is,  of  course,  oux 
duty  to  consider  the  testimony  introduced 
by  the  prosecution  in  Its  strongest  light,  dis- 
regarding the  evidence  offered  in  defense; 
for  if  there  was  any  substantial  showing 
which  tended  to  connect  the  defendant  with 
the  commission  of  the  alleged  crime  the 
jury's  verdict  would  not  be  disturbed.  The 
facts,  in  substance  as  Illustrated  by  sudi  tes- 
timony, were  these:  On  the  11th  day  of  Sep- 
tember, 1918,  the  appellant,  in  company  with 
a  man  named  Silverstein,  who  was  his  broth- 
er-in-law, appeared  at  an  electrical  merchan- 
dising place  in  the  city  of  Los  Angeles.  They 
had  a  motor  truck  which  was  being  driven 
by  the  appellant.  On  this  motor  truck  there 
were  two  electric  motors,  one  of  which  ad- 
mittedly was  that  described  in  the  informa- 
tion as  having  been  stolen  from  the  comity 
of  Vojtnra.  These  motors  were  offered  for 
sale,  Silverstein  doing  most  of  the  negotiat- 
ing. One  of  the  merchants  to  whom  they  ap- 
plied offered  $35  for  the  motors,  and  this  ap- 
pellant stated  that  they  could  get  more  for 
them  at  "Broils'  Place,''  and  the  two  men 
left  They  later  appeared  at  the  store  of  one 
Falck,  to  whom  they  sold  the  two  motors  for 
$50.  At  this  place  Silverstein  again  did  the 
bargaining  with  the  priH)rletor  until  the  deal 
was  concluded.  A  check  was  given  in  pay- 
ment for  the  motors  and  the  proprietor  in- 
quired as  to  whether  he  should  O.  K.  the 
(dieck,  or  the  indorsement;  Silverstein  stat- 
ing that  It  was  not  necessary.  At  this  Junc- 
ture this  appellant  Intervened  and  stated 
that  it  was  advisable  to  have  the  check  O. 
E.'d,  as  he  (the  appellant)  needed  some  mon- 
ey. Up  to  this  point,  then,  we  have  a  case 
presented  where  the  api>ellant  was  found  In 
possession  of  stolen  property;  that  he  was 
driving  the  truck  upon  which  the  same  was 
loaded;  and  that  he  participated  in  negoti- 
ating the  sale  of  the  motors  to  the  extent  we 
have  "described.  Other  testimony  showed 
that  on  the  night  previous  appellant  and  his 
truck  were  seen  in  the  city  of  Ventura,  and 
that  late  in  the  evoiing  he  was  seen  to  drive 
away  through  the  streets  of  the  city  in  com- 
pany with  Silverstein.  A  brief  reference 
may  be  made  to  the  testimony  offered  in  de- 
fense. It  was,  In  effect,  that  Silverstein, 
finding  his  brother-in-law  in  the  city  of  Ven- 
tura on  other  business — that  of  collecting  or 
transporting  some  Junk — impressed  him  and 
his  truck  into  service  to  convey  the  two  mo- 
tors to  the  city  of  Los  Angeles  to  be  sold.  Sil- 
verstein, who  had  previously  pleaded  guilty 
to  the  charge,  testified  that  he  al<»ie  had  stol- 
en the  motors,  and  that  he  had  told  appellant 
that  he  had  obtained  them  from  a  sugar  com- 
pany at  Oxnard.  While  it  is  true  under  our 
law  that  a  defendant  charged  with  larceny 
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may  not  be  convicted  upon  proof  of  posses- 
sion of  the  stolen  properly  alone,  tbe  jury 
bad  before  it  bere  other  circunstances  noted, 
tbat  of  appellant  having  taken  an  active  part 
in  the  sale  of  the  motors  and  giving  evidence 
that  he  was  interested  in  the  proceeds.  Els 
presence  In  tbe  city  of  Ventura  and  employ- 
ment of  bis  truck  in  tbe  business  of  trans- 
porting stolen  goods  were  all  proper  to  be 
considered  with  all  tbe  attendant  circum- 
stances. And  we  think  such  facts  and  cir- 
cumstances were  sufQcient  to  establish  a  good 
case  for  the  prosecution.  It  is  tbe  unusual 
case.  Indeed,  in  which  evidence  Is  at  band  to 
show  tbat  a  thief  found  In  possession  of 
stolen  property  was  also  seen  to  actually  ab- 
stract it.  The  prosecution  necessarily  in 
such  cases  must  rely  upon  circumstances  of 
an  incriminating  nature,  large  or  small,  to 
support  the  main  Incriminating  incident. 

[6]  Some  complaint  is  made  as  to  the  in- 
structions given  by  the  court  being  improper 
and  unfair  to  the  defendant.  It  is  first  urged 
tbat  tbe  court  failed  to  define  tbe  crime  of 
grand  larceny,  and  tbat  the  Jury,  therefore, 
bad  no  standard  by  which  to  weigh  the  al- 
leged case  of  appellant.  The  court  did  not 
give  tbe  Code  definition  of  "larceny,*;  but  did 
give  that  portion  of  the  Code  section  show- 
ing tbe  difference  between  grand  and  petit 
larceny.  In  so  far  as  the  particular  proper- 
ty alleged  In  the  information  to  have  been 
stolen  is  concerned,  there  was  no  dliH>ute,  ei- 
tber  that  tbat  property  was  actually  stblen, 
or  that  its  value  was  such  as  to  make  the 
crime  grand  larceny.  This  was  proved  by 
the  defendant's  witness  Silverstein,  who  ad- 
mitted that  be  had  taken  the  motor  from  the 
place  where  it  was  installed,  and  that  he  was 
at  the  time  of  tbe  trial  under  commitment 
to  the  Preston  School  of  Industry  after  plea 
of  guilty  to  a  like  charge.  This  witness  en- 
deavored to  exculpate  the  appellant  here  by 
taking  all  blame  in  the  matter  upon  himself. 
Pursuing  the  argument  further  along  the 
same  line,  appellant's  counsel  contend  that 
the  court,  in  effect,  advised  the  Jury  that,  if 
the  defendant  was  shown  to  have  been  in 
possession  of  the  stolen  property  after  the 
commission  of  the  alleged  crime,  he  should 
be  convicted.  The  Instruction  carefully  con- 
sidered did  not  bear  tbat  Import  The 
court's  instruction  was,  referring  to  tbe  tak- 
ing, tbat  if  tbe  Jury  found  tbat  appellant 
"feloniously"  took  tbe  property  described  in 
the  information,  or  aided  or  abetted  in  the 
taking  of  the  property,  tbe  Jury  should  find 
him  guilty.  Tbe  Instruction  upon  the  ques- 
tion of  the  possession  of  stolen  property  as 
an  incriminating  fact  was  full  and  fair.  The 
instructions  npon  reasonable  doubt  were  com- 
plete, as  were  also  those  referring  to  proof 
of  circumstances  relied  upon  by  the  prosecu- 
tion. In  fact,  tbe  entire  charge,  to  our 
minds,  was  as  complete  and  fair  as  the  de- 
fendant was  entitled  to  bave  giren.     No 
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dalm  Is  made  tbat  In  any  of  tbe  Instructions 

offered  by  tbe  defendant  and  refused  any 

essential  advice  was  contained  which  was 

not  included  within  the  instructions  as  given. 

We  find  no  error  entitling  appellant  to  a 
Judgment  of  reversal. 

The  Judgment  and  order  appealed  from 
are  afSrmed. 

We  concur:    CONREY,  P.  J.;   SHAW,  J. 


PEOPLE  V.  LOTTRBLL.     (Cr.  688.) 

(Diatrict  Court  of  Appeal,  Second  District,  Di> 
vision   1,   California.     Joly  29,   1918.) 

1.  Homicide  «=>300(3)  —  Instbuctions  on 
Self-Defense  SuFFicrfeNT. 

In  a  prosecution  for  murder,  wherein  de- 
fendant set  up  self-defense,  InstrnctionB  on  such 
issue,  fully  advising  the  jury  that,  if  defend- 
ant as  a  reasonable  man  believed  be  was  about 
to  suffer  great  bodily  injury  at  the  hands  of  de- 
cedent, be  was  justified  in  using  his  deadly 
weapon,  and  killing  decedent,  held  sufficient. 

2.  HoHiciDE  ®=»282— Whetheb  Offense  Was 

MUBDEB    OB   MANBLAUGHTEB    QUESTION   FOB 

JXJBT. 
In  a  prosecution  for  homicide,  it  was  for  the 
jury  to  determine  the  degree  or  character  of  the 
crime,  if  any,  whether  murder  or  manslaugh- 
ter, which  bad  been  committed. 

3.  Homicide    9=3254— Evidence    Sufficient 
TO  Show  Mubdeb  in  Second  Deobee. 

In  a  prosecation  for  murder,  defendant  set- 
ting up  self-dcfcuse,  evidence  held  to  justify 
verdict  of  guilty  of  murder  in  the  second  de- 
gree, in  that  decedent  was  in  retreat  and  was 
going  away  and  had  abandoned  his  quarrel 
with  defendant  when  he  was  shot  and  killed. 

4.  Homicide  ^=>4S  —  KnxiNO  on  Sudden 
Passion  Authobizes  Conviction  of  Man- 

blauqhteb. 

If  defendant  shot  decedent  upon  a  sud- 
den and  unpremeditated  Impulse  of  passion 
caused  by  decedent's  vilification,  abuse,  and 
threats,  a  verdict  of  guilty  of  manslaughter 
might  have  been  rendered  against  defendant. 

6.  CBiiaiTAi.  Law  «3>829(1)  —  Refusal  of 
Rbpbtition  of  Inbtbuotions  Oitkn,  Pbof- 

XB. 
The  refusal  of  instructiona  containing  mat- 
ter sufficiently  covered  by  the  charge  given  by 
the  court  was  not  erroneous. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Thomas  F.  Luttrell  was  convicted  of  mur- 
der in  the  second  degree,  and,  from  the  Judg- 
ment and  an  order  denying  his  motion  for 
new  trial,  be  appeals.  Judgment  and  order 
afiRrmed. 
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Famsworth,  McCIore  &  Burke,  of  Tlaalla, 
for  appellant 

n.  S.  Webb,  Atty  Oen.,  and  Joseph  Xj. 
Lewinsohn,  Deputy  Atty.  Oen.,  for  the  People. 

JAMES,  J.  Defendant  was  convicted  of  the 
crime  of  murder  In  the  second  degree.  The 
appeal  is  taken  from  the  judgment  of  im- 
prisonment which  followed  the  conviction, 
and  also  from  an  order  denying  defendant's 
motlcm  for  a  new  trial. 

On  the  10th  day  of  December,  1918,  at  the 
town  of  Lemon  Cove,  county  of  Tulare,  an 
altercation  occurred  between  defendant  and 
Vernon  French,  a  young  man  about  the  age 
of  21  years.  French  was  killed  by  being 
shot  by  appellant  At  least  three  bullets 
were  flred  into  the  body  of  French.  French 
at  the  time  was  unarmed.  From  this  brief 
preliminary  statement  it  might  be  inferred 
that  the  shooting  of  French  by  appellant 
was  an  act  of  wanton  and  deliberate  mur- 
der. But  from  what  wUl  be  stated  imme- 
diately hereinafter  it  will  appear  that  the 
appellant  only  acted  after  he  had  been  an- 
noyed, abused,  and  cursed  upon  his  own 
premises;  that  he  had  sought  to  avoid  a 
physical  encounter  with  French,  who  was 
there  with  the  evident  purpose  of  provok- 
ing and  engaging  in  a  fist  fight  with  appel- 
lant; that  the  deceased  not  only  abused 
and  vilified  the  appellant,  but,  after  chal- 
lenging him  to  a  fist  fight  called  him  a  cow- 
ard and  dared  him  to  shoot.  To  this  fur- 
ther statement  we  may  here  add,  after  care- 
fully examining  the  testimony  introduced  at 
the  trial,  that  had  this  court  the  duty  to  try 
the  question  anew  upon  the  evidence  we 
would  be  most  apt  to  conclude  that  defend- 
ant's crime,  considering  the  extreme  provo- 
cation under  which  he  acted,  was  not  great- 
er than  that  of  manslaughter.  However, 
we  have  no  function  to  perform  In  the  way 
of  re-examining  the  facts,  except  in  so  far  as 
It  may  be  necessary  to  consider  them  in  de- 
termining the  matters  of  law  which  are  the 
only  subjects  entitled  to  be  reviewed  on  this 
appeal. 

The  main  points  urged  on  the  part  of  the 
appellant  are  that  the  refusal  of  the  court 
to  give  certain  offered  Instructions  was  er- 
ror. It  will  be  appropriate  to  make  a  fur- 
ther statement  more  fully  showing  the  facts 
affecting  the  circumstances  of  the  shooting: 
The  appellant  at  the  time  of  the  alleged 
homicide  resided  at  the  town  mentioned 
with  his  family ;  he  was  engaged  in  operat- 
ing stages  from  that  point  to  the  Sequoia 
National  Park.  In  the  operation  of  this 
business  he  used  automobiles  and  carried 
passengers  and  maU.  The  deceased,  French, 
had  been  employed  by  him,  but  on  the  day 
preceding  that  of  his  death  had  refused, 
during  the  absence  of  appellant,  to  convey 
three  passengers  who  desired  transportation 
to  a  grading  camp.  For  that  reason  appel- 
lant   had    discharged    him    the    following 


morning,  through  the  month  of  another  per- 
son to  whom  he  gave  the  wages  due  to 
French  and  which  were  apparently  deliver- 
ed by  the  messenger.  Some  days  prior, 
while  making  change  with  a  customer,  ap- 
pellant had  borrowed  60  cents  from  French. 
On  the  morning  of  the  tragedy  appellant 
brought  a  truck  into  the  bam  or  garage  used 
and  owned  by  him,  for  the  purpose  of  having 
a  mechanic  make  some  small  repairs  there- 
on. This  mechanic  operated  a  garage  near 
by  and  had  Just  returned  to  appellant's  place 
with  another  machine  upon  which  he  had 
been  working.  Up  to  this  point  there  ai>> 
pears  to  be  no  dispute  in  the  facts — there 
is  little  dispute  made  at  all  in  the  case,  ex- 
cept as  to  the  final  actions  of  French  Im- 
mediately before  he  was  shot  To  that  mat- 
ter we  will  advert  later.  The  main  story, 
as  told  by  an  eyewitness,  was  that,  after  ap- 
pellant came  in  with  the  truck  and  dis- 
mounted therefrom,  Blench  appeared  inside 
the  door  of  the  building;  that  appellant  ap- 
proached him;  and  that  French  said  to  ap- 
pellant, "When  are  you  going  to  pay  me 
that  four  bits";  that  appellant  asked, 
"What  four  bits?"  and  was  then  reminded 
of  the  50  cents  which  French  had  loaned  to 
him ;  that  appellant  immediately  replied  he 
had  forgotten  that,  that  he  would  pay  it; 
without  more  ado  French,  after  the  intro- 
ductory question,  "You  know  what  I  think 
of  you?"  began  to  curse  appellant  and  to 
apply  to  him  the  vilest  epithets  which  his 
vocabulary  afforded,  and  it  appeared  that 
his  command  of  language  was  not  at  all  re- 
stricted in  that  direction ;  French  advanced 
toward  appellant,  whereupon  appellant  drew 
a  revolver  and  pointed  it  at  French  and  re- 
treated from  him ;  French  took  off  his  coat, 
laid  it  down,  and  dared  appellant  to  come 
outside  and  fight;  the  challenge  to  fight 
was  repeated,  and  he  followed  after  appel- 
lant, who  retreated  toward  the  rear  of  the 
building,  pistol  in  hand,  until  he  reached  the 
wall;  he  went  through  a  rear  door, 
which  was  a  swinging  contrivance,  and  dis- 
appeared from  the  sight  of  the  eyewitness 
within  the  building;  French  hesitated  a 
moment  and  followed  t^fter  him,  but  nothing 
more  was  heard  outside.  By  appellant's  tes- 
timony it  appears  that  he  went  home  and 
procured  from  hla  wife  the  60  cents  owing 
to  French  and  returned  with  it ;  at  any  rate, 
the  eyewitness  soon  saw  French  reappear 
at  the  front  door  and  shortly  thereafter  ap- 
pellant came  in  and  offered  him  the  fifty 
cents ;  again  Frendi  entered  upon  liis  tirade 
of  cursing  the  apitellant,  calling  him  again 
vUe  and  unmenti<Miable  names,  and  again 
appellant  drew  his  pistol,  which  he  pointed 
at  French.  This  time,  it  can  be  gathered 
that  appellant  moved  toward  French  and 
that  French  moved  toward  and  through  the 
front  door  of  the  building.  While  these  ac- 
tions were  being  performed  appellant  was 
telling  Frendi  that  he  wanted  him  to  go 
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away,  that  he  wanted  notblng  to  do  with 
him  and  wanted  him  to  leave  his  premises. 
It  may  be  here  said,  too,  that  appellant  had, 
before  retreating  through  the  rear  door,  re- 
quested French  to  leave;  also  that,  when 
being  cursed  by  the  deceased,  he  had  re- 
turned the  compliment  by  calling  him  names 
of  similar  character  to  those  first  used  by 
French.  As  the  eyewitness  observed,  after 
French  had  retreated  through  the  door,  hia 
general  action  was  to  move  away  from  appel- 
lant; that  after  he  got  through  the  door  he 
dared  appellant  to  shoot,  telling  him  that  he 
was  afraid  to  shoot,  that  he  had  "a  streak  of 
yellow"  in  1dm.  Thereupon  the  appellant, 
standing  at  the  door,  declared  that  he  was 
not  afraid  to  sh^ot  and  that  he  would  shoot, 
and  thereupon  he  fired  several  shots,  at  least 
three,  all  of  which  apparently  took  eflfect  In 
the  body  of  French,  as  a  result  of  which 
wounds  he  died  in  a  hospital  not  long  after. 
The  only  substantial  difference  in  the  testi- 
mony as  between  the  witnesses  for  the  prose- 
cution and  the  defendant  was  that  the  de- 
fendant testified  that  after  French  had  re- 
treated through  the  front  door  he  again  ad- 
vanced 'upon  him  (appellant)  In  a  threaten- 
ing manner  and  that  he  (appellant)  believed 
that  French  was  again  about  to  attack  him ; 
that,  so  believing,  he  fired  the  fatal  shots. 

[1-S]  The  appellant  relied  for  his  exonera- 
tion upon  the  claim  that  he  acted  In  necessa- 
ry self-defense.  Tbia  daim  was  given  very 
full  presentation  to  the  Jury  by  instructions 
as  read  by  the  court.  We  have  made  a  par- 
ticularly dose  examination  of  those  instruc- 
tions, and  we  think  that  they  were  not  only 
fair,  but  exceedingly  full,  and  prepared  with 
a  view  to  thoroughly  cover  the  case.  As  we 
read  them,  they  present  a  full  exposition  of 
the  law  tpuchlng  the  manner  of  self-defense. 
Instructions  were  not  wanting  in  the  advice 
to  the  jury  that,  if  the  defendant  believed 
as  a  reasonable  man  that  he  was  about  to 
suffer  great  bodily  injury  at  the  hands  of 
E^nch,  he  would  be  Justified  in  using  his 
deadly  weapon  and  killing  his  antagonist. 
The  crime  of  murder  and  its  degrees  were 
carefully  analyzed  by  the  court,  as  was  the 
qffense  of  manslaughter  Included  therein.  To 
say  that  the  Jury  would  have  been  altogeth- 
er Justified  under  the  evidence  in  returning 
a  verdict  of  guilty  of  manslaughter,  instead 
of  murder  of  the  second  degree,  does  not  help 
the  case  of  appellant  on  this  appeal  at  all. 
It  was  for  the  Jury  to  determine  the  degree 
or  character  of  crime.  If  any,  which  had 
been  committed.  Evidently  it  concluded,  as 
it  had  a  right  to  do  under  the  evidence,  that 
French  was  in  retreat  and  was  going  away 
and  bad  abandoned  the  quarrel  when  he  was 
shot  and  killed.  There  was  evidence,  as  we 
have  noted,  to  fully  sustain  such  a  verdict. 
On  the  other  hand,  had  the  Jury  concluded, 
as  appellant  insisted,  that  French  was  ad- 


vancing upon  him,  threatening  him  with  an 
assault,  and  that  he  feared  great  bodily 
harm  at  the  hands  of  deceased,  then  a  ver- 
dict of  acquittal  would  have  no  doubt  been 
rendered.  If  it  had  concluded  that  there 
was  no  deliberate  intent  Involved  in  the  act, 
but  that  appellant  shot  upon  a  sudden  and 
unpremeditated  impulse  of  passion,  a  ver- 
dict of  manslaughter  might  have  been  render- 
ed. We  think  it  unnecessary  to  here  repeat 
the  text  of  the  instructions  given  by  the 
court  in  the  lengthy  charge  delivered.  It 
vrill  Bufilce  to  state  again  that  that  charge 
seems  to  us  to  completely  cover  the  case  and 
to  present  fully  all  of  the  propositions  im- 
portant  to  the  appellant's  defense.  The  in- 
structions refused  and  for  which  error  Is 
claimed  either  contained  matten  sufficiently 
covered  by  the  charge  given  by  the  court,  or 
contained  matter  not  clearly  material  to  a 
sufficient  expoeitlon  of  the  law  as  applied  to 
the  case. 
The  Judgment  and  order  are,  affirmed. 

We  concur:    OONHBT,  P.  J.?  SHAW,  J. 


TITM)  INS.  &  TRUST  CO.  t,  LOS  AN- 
GELES COUNTT  et  al.     (av.  2888.) 

(Distdct  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     July  23,  1919.) 

HlOHWATS   4=>68  —  WhBBB  DESCBrPTlON  IK 

Judgment   FoLtowe   Neithieb   Coicpiaikt 

Nob  Answeb,  Vabiance  Fatal. 
In  an  action  by  a  bank  to  enjoin  a  county 
from  constructuiK  a  roadway  on  its  land,  in 
view  of  the  descriptions  of  the  land  as  found 
in  the  pleadings,  a  resolution  of  the  board  of 
supervisors  of  the  comity  declaring  a  certain 
road  a  public  highway  held  Miadmissible  as 
constituting  a  material  variance. 

Appeal  from  Superior  Court,  Loe  Angeles 
County;    Paul  J.  McCormlck,  Judge. 

Action  by  the  Title  Insurance  &  Trust 
Company,  a  corporation,  against  the  County 
of.  Los  Angeles,  a  municipal  corporation, 
and  others.  From  Judgment  for  defendants, 
and  an  order  denying  motion  for  new  trial, 
plaintiff  appeals.  Judgmoit  and  order  re- 
versed. 

Chas.  H.  Brock  and  J.  N.  Hastings,  both 
of  Los  Angeles,  for  appellant. 

Robert  B.  Murphy,  A,  J.  Hill,  County 
Counsel,  Charles  E.  Haas,  and  Lucretia  H. 
Norman,  all  of  Los  Angeles,  for  respondents. 

THOMAS,  J.  This  Is  an  action  for  injunc- 
tion. From  the  complaint  it  appears  that 
plaintiff  claims  that  on  the  25th  of  April, 
1916,  it  "was  and  is  the  owner  and  possessed 
or*  certain  lands  described  therein;    that. 


A=9For  otber  cous  IM  rani*  topio  uid  KBT-MDUBBR  In  all  Koy-NomtiaTed  Dlgeits  and  Indezoa 


Digitized  by 


Google 


GS4 


183  PACIFIC  REPORTER 


(CaL 


wlill6  80  possessed,  the  defendants,  "on  or 
about  said  date,"  and  on  divers  other  days 
between  said  date  and  the  commencement  of 
said  <actlon,  acttng  by  and  through  their 
agents,  etc.,  "wrongfnlly,  unlawfully,  and 
wlthont  right,  permission,  or  authority,  broke 
Into  and  entered  upon  said  tract  of  land,  and 
began  and  continued,  from  a  day  on  or  about 
the  23d  day  of  AprU,  1915,  to  the  date  of  the 
commencement  of  this  suit,  the  construction 
of  a  roadway  on,  over,  and  across  said  tract 
of  land,  and  In  and  about  the  construction 
of  said  roadway  defaced  the  said  land  by  cnts 
and  fills  and  ^placement  of  rocks  and  the 
soil  thereof,  and  destroyed  valuable  growing 
timber  thereon,  and  obstructed  and  filled  up 
a  stream  of  water  flowing  thereon,  and  there- 
by and  otherwise  committed  great  damage, 
waste,  and  injury  to  said  -tract  of  land,  all 
without  the  biowledge  or  consent  of  plain- 
tiff, and  to  the  great  and  irreparable  dam- 
age and  injury  of  plaintiff."  After  describ- 
ing the  natural  beauty  and  the  peculiarly  In- 
viting characteristics  of  the  land  which 
tend,  in  the  mind  of  the  pleader,  to  enhance 
the  value  of  the  same,  it  la  further  alleged: 

That  defendants,  aa  hereinbefore  set  forth, 
"broke  Into  and  entered  upon  said  tract  of  land 
with  a  large  force  of  laborers,  to  the  number  of 
50  or  upwards,  with  tools,  machinery,  and 
teams;  that  the  said  laborers  are  now  en- 
camped and  congregated  in  the  immediate  vicini- 
ty of  said  tract  of  land,  with  a  large  number 
of  work  teams  and  with  a  large  quantity  of 
tools  and  machinery;  that  large  Quantities  of 
tools  and  machinery  are  now  in  said  canyon 
on  said  land ;  that,  in  the  construction  of  said 
roadway  as  aforesaid,  said  laborers,  acting  nn- 
der  the  direction  of  defendants  herein,  removed 
the  fence  and  gate  constructed  across  the 
mouth  of  said  canyon,  and  said  laborers,  un- 
der the  direction  of  the  defendants  herein,  have 
already  proceeded  and  carried  their  work  of 
construction  of  said  roadway  to  a  distance  of 
approximately  one-eigiith  of  a  mile  up  said 
canyon;  that  the  said  defendants  are  about  to, 
and  will,  unless  restrained  by  this  court,  com- 
mit further  injury  and  damage  to  said  land 
of  plaintiff  in  this:  tbat  they  will  continue 
the  construction  of  said  roadway  up  and  through 
the  said  canyon,  and  in  such  work  of  construc- 
tion will  cut  down  valuable  growing  timber, 
displace  rocks  and  soil,  fill  up  or  divert  the 
stream  of  water  flowing  in  said  canyon,  and  de- 
face and  mar  said  lands  and  the  natural  beauty 
of  said  canyon  with  cuts  and  fills,  and  will  oth- 
erwise damage  and  injure  said  lands  by  such 
construction  work,  all  to  the  great  and  ir- 
reparable injury  and  damage  of  plaintiff." 

The  answer  of  defendants,  except  for  the 
formal  parts,  denies  all  the  material  alle- 
gations of  the  complaint;  and,  while  admit- 
ting the  ownership  and  i>os8esslon  of  the 
land  in  plaintiff,  they  insist  that — 

The  ownership  and  possession  "is  now  and 
was  at  all  times  mentioned  in  plaintiff's  com- 
plaint subject  to  a  certain  roadway  known  as 
the  Tuna  or  Tunis  Canyon  Road,    •    •    •    and 


I  which  was  at  all  times  stated  In  said  complaint, 
and  is  now,  a  duly  existing,  recognized,  used, 
and  accepted  public  highway." 

Defendants  admit: 

That  they  "entered  upon  that  certain  pub- 
lic roadway  known  as  Tona  or  Tnnis  Canyon; 
•  •  *  that  laborers  in  the  employ  of  said 
defendant  [the  county  of  Los  Angeles]  were, 
at  the  time  mentioned  in  plaintiff's  complaint, 
encamped  and  congregated  in  the  immediate  vi- 
cinity of  said  tract;  •  •  *  and  that  said 
laborers,  •  •  •  under  direction  of  the  de- 
fendants herein,  have  proceeded  and  carried 
their  work  of  construction  of  said  roadway  to 
a  distance  of  approximately  one-eighth  it  a 
mile  up  said  canyon." 

* 

It  is  farther  alleged,  and  set  forth  by 
proper  allegation  In  the  answer: 

That  during  all  the  time  mentioned  in  the 
complaint,  and  for  more  than  ten  years  prior 
to  the  commencement  of  this  action,  the  al- 
leged road  "was  a  duly  used  and  recognized 
public  highway,  and  has  been  used  and  recog- 
nized as  a  public  highway  for  many  years  last 
past,  to  wit,  for  over  ten  years  continuously; 
that  on  Tuesday,  February  14,  1911,  the  board 
of  supervisors  of  the  county  of  Los  Angeles,  in 
and  by  a  proper  resolntion  duly  passed,  accept- 
ed and  laid  out  said  Tnna  Canyon  Road  as  a 
public  highway,  and  so  declared  it  to  be,  which 
said  resolution  is  duly  recorded"  (then  following 
the  resolution,  in  extenso,  purporting  to  con- 
tain a  description  of  the  road);  and  "that  said 
Tuna  Canyon  Road  has  never  been  discontinned 
or  ceased  to  be  a  public  highway  by  order  of 
the  board  of  supervisors  of  Los  Angeles  connty, 
or  otherwise;  that  said  Tuna  Canyon  Road  was 
and  is  the  same  in  extent,  width,  and  direc- 
tion at  all  times  mentioned  in  plaintiff's  com- 
plaint herein  as  dedicated  and  declared  in  the 
said  order." 

The  strip  of  land  involved  in  this  action 
extends  about  six  miles  north  of  the  city  of 
Santa  Monica,  and  begins  at  the  southern 
entrance  of  what  is  known  as  Tuna,  or 
Cactus,  canyon,  which  entrance  is  upon  the 
shore  of  the  Pacific  Ocean.  From  this  place 
of  beginning  It  runs  for  some  distance  along 
the  side  of  the  canyon,  which  is  very  nar- 
row, and  thence  meandering  up  Into  the  San- 
ta Monica  mountains  to  a  settlement  in  the 
highlands.  Along  the  bed  of  the  canyon,  dur- 
ing the  rainy  season  of  each  year,  a  stream 
of  water  flows.  The  "road"  In  question  here 
practically  parallels  tbat  stream  for  quite 
a  distance,  and  then  crosses  the  bed  of  the 
canyon  in  a  northwesterly  direction.  In 
some  form  or  another  this  "trail,"  "road", 
"public  highway,"  or  whatever  designation 
may  suit  the  person  interested,  has  been  used 
since  the  year  1883,  at  first  by  "a  few  set- 
tlers" and  those  visiting,  working  for,  op 
having  business  with  them;  and,  with  the 
advance  of  years  and  the  increase  of  popula- 
tion, the  numbers  who  have  so  used  it  have 
increased  until  it  has  become,  as  contended 
by  defendants,  "a  splendid  automobile  high- 
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way,"  this  latter  condition  Tielng  bronght 
alMnt  by  the  defendant  county  following  the 
decision  of  ttie  trial  court  herein,  that  court 
having  fonsd  for  the  defendant  and  having 
denied  the  Injunction  prayed  for. 

It  is  conceded  that,  so  far  as  the  present 
acti(m  la  concerned.  In  Its  final  analysis  there 
Is  but  one  question  involved,  and  that  ques- 
tion Is  whether,  or  not  there  was  a  dedica- 
tion oi  the  alleged  road.  As  already  intl- 
•nated,  the  trial  court  has  answered  this 
question  In  the  affirmative.  There  was  a 
motion  for  a  new  trial,  which  was  denied. 
The  appeal  here  is  from  the  judgment  and 
from  the  order  denying  said  motion. 

Appellant  urges  consideration  by  this 
court  of  eight  assignments  of  error,  by  the 
second  of  which  It  Is  urged  "that  the  evi- 
dence is  Insufficient  to  support  said  findings 
of  fact  and  conclusions  of  law."  Assignment 
No.  5  is  as.  follows: 

"The  court  erred  in  making  ita  order  deny- 
ing plaintiS's  motion  for  a  new  trial  because 
of  error  on  the  part  of  the  trial  court  in  ad- 
mitting in  evidence  the  resolution  of  the  board 
of  auperrisors  of  Los  Angeles  county  adopted 
three  days  before  the  trial  of  this  action,  as  no 
supplemental  answer  had  boen  filed  alleging 
the  adoption  of  said  resolution." 

If  these  two  assignments  of  error  are  not 
well  taken,  then  there  Is  nothing  In  this  rec- 
ord that  needs  our  consideration. 

On  the  trial  of  the  case,  the  court  permit- 
ted the  defendants,  over  plalntlfTs  ot^ec- 
tlon,  to  Introduce  defendant's  Exhibit  C 
which  Is  a  resolution  by  the  board  of  super- 
visors of  Los  Angeles  county  declaring  "Tuna 
Canyon  Boad,  also  known  as  Cactus  Canyon 
Road,  a  public  highway,"  which  resolution 
was  adopted  on  July  12,  1015 — a  long  time 
after  the  commencement  of  this  action  and  the 
Joining  of  Issues  herein,  and  only  three  days 
before  the  trial.  Exhibit  C  Is  a  very  lengthy 
resolution,  purporting  to  describe  In  detail, 
by  metes  and  courses,  a  strip  of  land,  which 
respondents  claim  Is  the  road  here  Involved. 
This  description  was  adopted  by  the  court 
and  is  Incorporated  In  the  Judgment.  Ap- 
pellant argues  very  vigorously  that  the  rul- 
ing of  the  court  here  was  error;  that  said 
resolution  was  inadmissible  as  evidence; 
and  In  this  contention  we  think  it  correct 
We  find  nothing  In  the  language  of  the 
pleadings,   the  franchise   of   September  28, 


1891,  the  resolution  of  February  14,  19il,  or 
in  defendant's  Exhibit  O,  which  ties  the  lat- 
ter up  to  the  "road"  described  In  the  former. 
We  have  no  hesitation  In  saying  that  it  Is 
a  physical  impossibility  to  reconcile  the  de- 
scription contained  in  the  Judgment  with 
either  the  description  as  alleged  In  'the 
complaint  or  with  that  alleged  In  the 
answer.  Nor  does  the  record  contain  any 
evidence — ^and  we  have  read  the  entire  vol- 
uminous record — which  would  even  tend  to 
prove  that  the  "road"  described  In  the  Judg- 
ment Is  the  land  referred  to  in  either  the 
complaint  or  the  answer.  There  is  nothing 
from  which  this  fact.  If  It  be  a  fact,  may  be 
inferred.  On  the  contrary,  the  record  here 
shows  affirmatively,  we  think,  that  such  Is 
not  the  case.  In  this  respect  the  evidence 
does  not  Justify  the  finding,  which  the  court 
found  as  a  fact,  that  the  road  referred  to  ip 
plalntitrs  complaint  and  defendants'  answer, 
the  franchise  granted  by  the  board  of  super- 
visors of  Los  Angeles  county  on  September 
28,  1801,  to  operate  a  wagon  road  or  steam 
road  to  the  Ocean  Shore  and  Calabasas  Toll 
Boad  and  Steam  Railroad  Company,  and  In 
the  resolutions  of  the  board  of  supervisors 
of  Los  Angeles  county  dated  February  14, 
1911,  and  July  12,  1915  (defendant's  Exhibit 
C)  was,  and  is,  the  said  Tuna  Canyon 
Boad.  No  useful  purpose  can  be  served  by 
a  lengthy  discussion  of  this  point  We  think 
the  conclusion  that  there  is  a  material  vari- 
ance between  the  allegation  and  the  proof 
must  now  be  obvious.  Certainly  no  stranger, 
taking  this  record  and  comparing  the  de- 
scriptions of  the  land  Involved  here,  as 
found  in  the  pleadings,  with  that  foimd  In 
the  Judgment — and  the  Judgment  follows  ex- 
actly the  description  found  in  said  Exhibit 
C — could  say  it  described  the  same  strip  ot 
land. 

In  view  of  the  fact  that  there  was  no  sup- 
plemental pleading  which  would  Justify  the 
reception  of  the  proffered  evidence,  we  think 
It  was  error  to  overrule  plaintiff's  objectian 
and  to  permit  said  resolution  to  be  received 
In  evidence.  But  notwithstanding  this,  were 
it  not  for  the  variance  referred  to  above,  and 
which  we  think  fatal  to  the  Judgment  here, 
the  Judgment  might  have  beeb  sustained. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur :  riNLATSON,  P.  J.;  SLOANB,  J. 


Digitized  by 


Google 


680 


183  PACIFIC  BEPOBTEB 


(Cat 


Ez  parte  BAMEIN.    (Cr.  800.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    July  15,  1919.) 

1.  Indictment  and  Infobuation  4=>71— Ceb- 

TAINTY. 

If  tlie  facta  stated  are  not  capable  c£  two 
coDstructions,  and  are  such  as  to  plainly  show 
to  a  person  of  common  understanding  a  crime 
has  been  committed,  the  information  or  indict- 
ment wiU  be  held  sufficient. 

2.  Indiotuent  and  Infosuation  «=>110<3)— 
Words  of  Statute. 

Indictment  or  information  is  sufficient, 
where  crime  is  substantially  alleged  in  the  words 
of  the  statute,  or  their  equivalent.         ^ 

8.  Indiotuent  and  Infobuation  9=>110(25) 

— WOKDB  OF    StATUTE>^-SO»0MT. 

Information  charging  attempt  to  commit  the 
infamous  crime  against  nature  in  the  words  of 
the  statute  (Pen.  Code,  g  288)  denouncing  such 
crime  held  sufficient,  as  against  objection  that 
the  terms  of  the  statute  are  unintelligible,  un- 
certain, ambiguous,  and  general,  since  every 
person  of  ordinary  intelligence  understands  what 
the  crime  against  nature  with  a  human  being  is. 

In  the  matter  of  the  application  of  Nathan 
Bankln  for  a  writ  of  habeas  corpus.    Denied. 

Nathan  Bankln,  In  pro.  per. 

WASTE,  P.  J.  From  the  petition  filed  In 
the  above-entitled  matter,  it  appears  that  the 
petitioner  is  conflned  In  the  state  prison  of 
the  state  of  California  at  San  Quentln,  after 
conviction  upon  a  charge  of  attempt  to  com- 
mit the  infamons  crime  against  natnre,  un- 
der section  286  of  the  Penal  Code.  While 
the  document  Is  denominated  "A  Petition 
for  a  Writ  of  Habeas  Corpus  and  Certiorari," 
It  mounts  to  nothing  more  dian  a  petition  for 
a  writ  of  habeas  corpus. 

While  the  petition  does  not  contain  allega- 
tions  of  fact  sufficient  to  warrant  the  issu- 
ance of  such  a  writ,  we  are  able  to  ascertain 
from  its  averments,  and  from  the  petitioner's 
brief,  filed  herein,  that  the  gravamen  of  the 
Iietltioner's  complaint  is  that  the  terms  of 
said  section  286  of  the  Penal  Code  are  unin- 
telligible, uncertain,  ambiguous,  and  general, 
and  that  an  Information  charging  the  com- 
mission of  the  crime  in  the  words  of  the 
statute,  or  their  equivalent,  falls  to  state  an 
indictable  public  offense,  or  any  offense,  In 
legally  sufficient  terms. 

Defendant  was  prosecuted  under  section 
286  of  the  Penal  Code,  which  reads  as  fol- 
lows: 

"Every  person  who  is  guilty  of  the  infamous 
crime  against  nature,  committed  with  mankind 
or  with  any  animal,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  five 
years." 

[1,2]  "The  secti<m  does  not  define  the 
crime,  nor  state  in  what  It  consists,  but  de- 


nominates It  'the  infamous  crime  against  na- 
ture.' At  common  law,  the  crime  attempted 
to  be  fdiarged  was  called  sodomy.  •  *  • 
The  crime  Is  now,  and  has  been  since  the 
days  of  Blackstone,  designated  by  law  writ- 
ers and  Judges  as  'the  infamous  crime 
against  nature'  [citing  cases],  and  it  Is  so 
designated  in  the  Penal  Code.  ♦  ♦  ♦  If 
the  facts  stated  are  not  capable  of  two  con- 
structions, and  are  such  as  to  plainly  show 
to  a  person  of  common  understanding  that  a^ 
crime  has  been  committed,  the  information 
or  Indictment  will  be  held  sufficient  It  wlU 
also  be  held  sufficient  where  the  crime  Is  sub- 
stantially alleged  In  the  words  of  the  stat- 
ute or  their  equivalent"  People  v.  Carroll, 
1  Gal.  App.  8,  81  Pac.  681. 

[3]  ''Every  person  of  ordinary  Intelligence 
understands  what  the  crime  against  nature 
with  a  human  being  is."  People  r.  Williams, 
59  Cal.  897,  398. 

The  writ  is  denied. 

We  concur:  BICHABDS,  X;  BABDIN, 
Judge  pro  tern. 


TEtJIiSSON  V.  SOUTHEEN  PAC.  CO. 
(«▼.  2858.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion I,  California.  July  26,  1919.  Beheai^ 
Ing  Denied  by  Supreme  (3ourt  Sept  22,  1919.) 

1.  Appeai.  and  Ebbob    <8=3>843(2)  —  Whxbb 

CONTBIBUTOBT     NEOUQENOB     DEFEATS     BE- 

coTZBT,  Wketeeb  Plainuff  was  Passen- 

OEB    IlCKATEBIAL. 

On  an  appeal  in  personal  injury  action,  it 
is  not  necessary  to  determine  whether  plain- 
tiff was  still  a  passenger  of  defendant  carrier, 
when  injured  while  on  its  tracks,  where  plain- 
tiff was  guilty  of  such  negligence  proximately 
causing  his  injuries  aa  must  prevent  his  re- 
covery. 

2.  Cabbiebs  €=9333(1)  —  Passenoeb  mrsT 
Use  Obdinaet  Case  in  Leaving  Tbain.  . 

The  fact  that  a  carrier  may  owe  its  pas- 
sengers the  highest  degree  of  care  in  safe- 
guarding their  exit  from  the  carrier's  premises 
after  leaving  its  trains  does  not  absolve  the 
passenger  from  the  duty  of  using  ordinary  care. 

3.  Cabbiebs  «=>333(10)— Passenoeb  Ouiltt 
OF  CONTBIBin:OBr  Negliqence  Babbino 
Becoveby. 

Where  plaintiff,  alighljng  from  defendant's 
train  at  an  unusual  place  stepped  upon  another 
track  after  looking  down  it  only  a  short  distance 
in  the  direction  from  which  trains  would  corner 
because  of  his  view  being  ointructed  by  the  de- 
parting train,  walked  with  his  back  toward, the 
approaching  train  without  noticing  the  same 
until  too  late  to  st^  from  such  track,  his  neg- 
ligence precluded  recovery. 

Appeal     from     Superior     Court,     Santa 
Clara  County;  P.  F.  Qosbey,  Judge. 


«=9For  other  case*  see  same  toplo  and  KBT-NmiBBR  la  all  Ke7-Numbered  Digests  and  Indexes 
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Action  by  Pehr  Tmlsson  against  the  Sonth- 
ern  Padflc  Company.  From  a  Judgment  for 
defendant  after  granting  a  motion  for  non- 
snit  at  the  close  of  plaintiff's  case,  plaintiff 
api>eals.    Affirmed. 

John  D.  Wlllard  and  E.  A.  Doathltt,  both 
of  San  Francisco,  for  appellant. 

Louis  Oneal  and  James  P.  Sex,  both  of  San 
Jose,  and  Koy  O.  Hlllebrand,  of  San  Fran- 
dsco*  for  resijondent. 

BIOHARDS,  3.  This  Is  an  appeal  from  a 
Judgment  In  the  defendant's  favor  after  the 
granting  of  a  motion  for  nonsuit  at  the  close 
of  the  plaintiff's  case. 

The  action  was  one  to  recover  damages  for 
Injuries  sustained  by  the  plaintiff  through 
the  alleged  negligence  of  the  defendant.  The 
'  facts  of  the  case  are  these:  The  plaintiff,  who 
at  the  time  of  the  Injuries  complained  of  was, 
and  for  a  period  of  between  two  and  three 
years  prior  thereto  had  been,  a  resident  of 
Palo  Alto,  had,  on  the  13tb  day  of  March, 
1917,  purchased  a  commutation  ticket  bo<^, 
which  entitled  him  to  a  first-class  dally  pas- 
sage ui>on  the  trains  of  the  defendant  to  San 
Francisco  and  return.  Thereafter,  and  up 
to  the  21st  of  March,  1817,  the  plaintiff  had 
made  six  trips  between  said  points  upon 
his  commutation  book,  bn  the  last-named 
date,  at  about  4  o'clock  p.  m.,  the  plaintiff 
presented  himself  as  a  passenger  at  the  San 
Frandsco  6egot  of  the  defendant,  and  ex- 
hibited his  book  to  the  gatekeeper  at  one  of 
the  then  open  gateways  which  were  there 
maintained  leading  to  outgoing  trains.  The 
gatekeeper  admitted  him,  and  the  plaintiff 
boarded  a  train  then  loading  with  passen- 
gers, and  apparently  about  to  start  on  the 
way  to  his  desired  destination.  The  train 
presently  started,  the  conductor  began  his 
round  collecting  tickets,  the  plaintiff  pre- 
sented to  him  his  book,  from  which  the  con- 
ductor took  one  of  the  tickets  representing 
that  day's  trip  without  comment,  and  re- 
turned the  book.  The  plaintiff  presently  no- 
ticed that  the  train  was  not  stopping  at  sta- 
tions to  take  on  or  discharge  passengers,  and 
inqoired  of  a  brakeman  the  reason  thereof, 
by  whom  he  was  then  Informed  that  the  first 
stop  of  that  particular  train  was  at  San 
Jose,  which  was  about  20  mUes  beyond  Palo 
Alto.  Plaintiff  thereupon  demanded  that  the 
train  be  stopped  at  the  Palo  Alto  Station, 
and  that  he  be  let  off  there.  The  brakeman 
referred  him  to  the  conductor,  upon  whom  he 
made  the  same  demand.  The  conductor  re- 
fused to  stop  the  train  at  the  passenger  de- 
pot at  Palo  Alto  for  the  reason  that  the 
train,  being  a  through  train,  was  not  sched- 
uled to  stop  at  Palo  Alto.  The  plaintiff's 
commutation  book  of  tickets  contained  the 
following  provision: 

"It  la  hereby  understood  that  if  this  book  ia 
used  on  a  train  that  does  not  atop  at  destination 
of   coupons   the   bolder  will   detrain   at   some 


point  short  of  destination  of  coupons,  or,  if  he 
elects  to  travel  beyond  such  destination,  he  will 
pay  conductor  ticket  fare  from  such  destina- 
tion to  point  at  which  he  detrains." 

The  plaintiff,  however,  still  insisting  upon 
betog  let  off  at  the  Palo  Alto  Station,  the 
conductor  finally  consented  to  stop  the  train 
in  the  switch  and  freightyards,  about  1,200 
feet  beyond  the  regular  station  at  Palo  Alto, 
and  allow  the  passenger  to  alight  there. 
This  he  did;  and  the  plaintiff,  going  at  the 
conductor's  request  to  the  rear  platform  of 
the  train,  alighted  on  the  west  side  of  the 
train,  which  immediately  moved  off.  The 
place  where  the  plaintiff  thus  left  the  train 
was  about  60  yards  south  of  Forest  avenue 
at  the  point  where  it  crosses  the  defendant's 
tracks.  There  was  a  smooth  and  traveled 
pathway  leading  along  the  side  of  the  track 
from  the  point  where  the  plaintiff  alighted 
I  back  to  the  Palo  Alto  Station,  but  otherwise 
the  ground  within  the  switch  yards  was 
graveled  and  rough,  and  the  rails  stood  their 
width  above  the  ties  so  as  to  render  walk- 
ing across  the  tracks  difficult.  There  is  some 
question  as  to  whether  the  plaintiff  noticed 
the  traveled  walk  leading  back,  to  the  sta- 
tion, but  whether  or  not  he  did  so  he  did  not 
Vish  to  go  that  way,  but  rather  to  cross 
obliquely  to  the  east  side  of  the  several 
tracks  of  the  defendant  In  order  to  reach 
Forest  avenue  at  that  point  on  bis  way  to  his 
home,  which  was  to  the  eastward  of  the  point 
where  he  had  alighted  from  the  train. 
While  so  proceeding  obliquely  across  the 
rough  ground  and  raised  rails  of  the  de- 
fendant's switchyards  he  was  st^ck  by  a 
north-bound  train  of  the  defendant  coming 
swiftly  upon  an  adjacent  track  to  that  on 
which  the  former  train  was  departing,  with- 
out giving  warning  of  its  approach.  For  the 
injuries  thus  Inflicted  he  brought  this  ac- 
tion. 

[1]  The  plaintiff's  first  contention  upon 
this  appeal  is  that  he  was  a  passenger  of  die 
defendant  while  upon  its  train,  and  that  he 
continued  to  be  such  passenger  after  be 
alighted  from  the  defendant's  train  under 
the  circumstances  above  set  forth  and  up  to 
such  time  as  he  would  have  made  his  egress 
from  the  defendant's  premises  had  he  not 
been  struck  by  its  train;  and  that,  being 
such  passenger,  the  defendant  owed  him  the 
highest  degree  of  care,  and  was  bound  to  give 
him  warning  of  its  approaching  trialn,  and 
that,  not  having  done  so.  It  ia  responsible 
for  his  injuries.  Cionceding,  though  not  de- 
ciding, that  the  r^ation  of  carrier  and  pas- 
senger continued  to  exist  between  the  plain- 
tiff and  the  defendant  after  he  had  passed 
the  station  to  which  bis  ticket  entiUed  him  to 
ride,  and  after  be  had  insisted  upon  being 
let  off  at  said  station  notwithstanding  the 
terms  of  his  commutation  contract  above 
quoted,  and  after  he  had  consented  to  leave 
and  had  left  the  defendant's  train  at  the 
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place  asd  imcler  the  drcumstances  above  de- 
tailed, we  are  still  of  the  opinion  that  the 
plaintiff's  own  undisputed  evidence  shows 
him  to  have  been  guilty  of  such  negligence 
proximately  causing  hiij  injuries  as  must 
have  prevented  his  recovery  in  this  action. 
[2]  The  fact  that  a  carrier  may  owe  to  its 
passengers  the  highest  degree  of  care  in  safe- 
guarding their  exit  from  the  carrier's  prem- 
ises after  leaving  its  trains  does  not  absolve 
the  iMssenger  from  the  duty  of  himself  nsing 
ordinary  care  under  the  circumstances  at- 
tending his  departure  from  the  carrier's 
train  and  grounds.  Holmes  v.  B.  P.  By.  Ca, 
97  Gal.  161,  31  Pac.  834. 

[3]  The  undisputed  evidence,  as  presented 
by  the  plaintiff  himself,  discloses  that,  how- 
ever much  or  little  the  defendant's  agents 
may  have  been  at  fault  in  permitting  the 
plaintiff  to  gain  access  to  and  to  take  pas- 
sage upon  a  train  which  was  not  scheduled 
to  stop  at  his  station,  he  did  in  fact,  and 
■  without  Inquiry  on  his  own  part,  board'  such 
a  train,  and,  being  so  on  board  and  evidently 
not  de^rlng  to  be  carried  to  Its  first  regular 
place  of  stoppage  at  Son  Jose,  conformably 
to  the  stipulation  of  his  ticket  book,  he  de- 
manded that  the  officials  of  the  defendant  in 
charge  of  said  train  should  depart  from  its 
schedule  and  violate  their  instructions  by 
stopping  the  train  at  the  Palo  Alto  Station; 
and  when  the  conductor,  declining  to  comply 
with  this  demand,  finally  agreed  to  halt  the 
train  momentarily  iji  the  frelghtyards  of  the 
defendant,  some  1,200  feet  or  more  beyond 
said  station,  the  plaintiff  consented  to 
alight  at  said  place,  and  did  so ;  and,  having 
done  so,  found  himself  standing  by  the  west 
side  of  one  of  the  defendant's  several  tracks 
about  50  yards  from  a  street  crossing  to 
which,  along  the  rails  by  which  he  stood, 
ran  a  smooth  pathway  to  said  street,  and  be- 
yond It  back  to  the  station.  He  either  did 
not  see  or  did  not  choose  to  take  said  path- 
way, but  started  obliquely  across  the  rough 
grounds  and  raised  tracks,  where  no  path- 
way or  crossing  was,  on  his  way  to  the  east 
side  of  the  several  tracks  of  the  defendant 
at  their  point  of  Intersection  with  said  street 
The  plaintiff  had  lived  in  Palo  Alto  for  sev- 
eral years,  and  must  have  known  that  trains 
of  the  defendant  passed  frequently  through 
that  city.  Being  upon  its  tracks  at  a  point 
other  than  the  regular  station  or  stopping 
place  of  such  trains,  and  at  a  place  where 
persons,  whether  or'  not  they  held  the  relation 
of  passengers  of  the  carrier,  were  not  ex- 
pected to  be,  and  where  trains  were  not  ac- 
customed to  stop,  and,  being  minded  to  cross 
said  tracks  wliere  no  pathway  was,  it  was 
plainly  the  duty  of  the  plaintiff  to  walk  cir- 


cumspectly and  to  watch  for  approachiag 
trains  before  essaying  to  cross  the  tracks  Jot 
the  defmdant  in  the  manner  and  direction 
which  he  chose  to  go.  Had  he  done  this  he 
could  not  have  failed  to  observe  the  rapidly 
approaching  train  coming  from  the  south- 
ward along  a  straight  track  and  viable  for 
at  least  haUC  a  mile.  If  his  view  in  that  di- 
rection was  obstructed  by  the  departing  train 
from  which  he  had  just  alighted,  it  was  all 
the  more  his  duty  to  proceed  cautiously,  but, 
instead  of  doing  so,  according  to  his  own 
testimony,  he  started,  as  soon  as  he  was  clear 
of  the  rear  end  of  said  departing  train,  and 
with  only  a  glance  in  its  direction,  whldi 
gave  him  a  view  of  but  40  or  60  feet  of 
the  adjacent  north-bound  track,  to  walk  di- 
agonally to  the  northward,  with  his  back 
partially  at  least  in  the  direction  from  which 
the  north-bound  train  was  coming,  and  with- 
out another  look  in  that  direction  until  said 
train  was  so  close  upon  him  that,  althoagji 
he  was  not  yet  upon  the  track  on  which  it 
was  approaching,  he  could  not,  by  stepping 
backward,  avoid  being  struck  by  It  as  it 
went  by. 

Under  the  circumstances  of  this  case  as 
thus  summarized  from  the  plain  tifTs  own 
testimony,  we  think  that  he  was  clearly 
guilty  of  such  negligence  as  a  matter  of  law 
as  must  have  prevented  his  recovery  in  this 
action.  The  language  of  the  case  of  Holmes 
▼.  S.  P.  Ry.  Co.,  supra,  is  particularly  appli- 
cable to  the  case  at  bar  because  of  the  simi- 
larity of  its  facts,  and  also  because  the  plain- 
tiff in  that  case,  as  it  is  claimed  in  the  in- 
stant one,  occupied  the  relation  of  a  passen- 
ger to  the  defendant    The  court  said: 

"A  railroad  track  npon  which  trains  are  con- 
stantly run  is  itself  a  warning  to  any  person 
who  has  reached  years  of  discretion  and  wlio  is 
possessed  of  ordinary  intelligence  t)iat  it  is  not 
safe  to  walk  upon  it  or  near  enough  to  it  to  be 
strack  by  a  passing  train,  without  the  exerdae 
of  constant  vigilance  in  order  to  be  made  aware 
of  the  approach  of  a  locomotive,  and  thus  be 
enabled  to  avoid  receiving  injury ;  and  the 
failure  of  such  a  person  so  situated  with  ref- 
erence to  the  railroad  track  to  exercise  such 
care  and  watchfulness,  and  to  make  use  of  all 
his  senses,  in  order  to  avoid  the  danger  inci- 
dent to  such  situation,  ia  negligence  per  se." 

It  may  be  said,  in  conclusion,  that  the 
doctrine  of  "last  clear  chance,"  Invoked  for 
the  first  time  by  the  appellant  at  the  oral 
argument  and  in  the  briefs  filed  subsequent 
thereto,  has  no  application  to  the  facts  of  the 
case  at  bar. 

Judgment  affirmed. 

•  We    concur:     WASTE,    P.    J.;     EnSRRI- 
GAN.  J. 
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ETIENNH  T.  ETIENNB.     (av.  2806.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  July  28,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Sept.  25,  1919.) 

1.  CONTEACTB  <S=>172— AGBEEMSNT  TO  DELIV- 

EB  Bonds— Bbeach—Matubiti  oi  Catjsk  or 

Action. 
Where  a  man  breached  his  contract  with 
his  wife  to  deliver  bonds  which  he  was  to  re- 
deem for  a  specified  sum  within  five  years,  fail- 
ure to  make  such  deposit  of  the  bonds  converted 
the  agreement  into  an  absolnte  promise  for  the 
payment  of  the  money,  and  a  right  of  action  for 
recovery  thereof  matured  upon  such  breach; 
demands  for  such  delivery  having  been  previous- 
ly made. 

2.  CONTBACTS  «=»314— Rendebirq  Pkbtobu- 

ANCE   IKFOSBIBU:. 

Where  defendant  made  a  contract  before 
divorce  for  a  property  settlement,  agreeing  to 
deliver  certain  bonds  to  his  wife  to  be  redeemed 
by  him  at  a  fixed  price  within  five  years,  and 
delayed  delivery  until  performance  became  im- 
possible, his  conduct  was  equivalent  to  a  breach 
of  contract,  although  the  time  for  redeeming  the 
bonds  bad  not  arrived,  and  the  plaintiff  could 
then  maintain  an  action  for  the  breach. 

3.  CONTBACTS  ^=s>172— Bbbaoh  bt  Faxlubx  TO 
Deliveb  Bonds. 

In  an  action  for  breach  of  contract  by  fail- 
ure to  deliver  corporate  bonds,  which  were  to  be 
later  redeemed,  the  objection  that  damages  must 
be  based  on  the  value  of  the  bonds  at  time 
of  breach,  and  that  no  proof  thereon  is  con- 
tained in  the  record,  is  not  well  taken,  where  it 
is  shown  that  defendant  appellant  construed 
the  contract  as  requiring  immediate  deposit  of 
the  bonds,  and  the  contract  provides  that  the 
"bonds  are  taken"  "as  being  the  equivalent  of 
$60,000." 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Tho&  F.  Ora- 
bam,  Judge. 

Action  by  Annie  T.  Etienne  against  Vic- 
tor Etlenne,  Jr.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

John  T.  Williams  and  Leo  E.  Friedman, 
both  of  San  Francisco,  for  appellant. 

F.  B.  Clarke  and  J.  J.  Dunne,  both  of  San 
Frandsco,  for  respondent. 

HAVEN,  J.  Defendant  appeals  from  a 
judgment  rendered  against  him  in  the  sum 
of  160,000,  with  Interest,  foudd  to  be  due 
to  plaintiff  under  the  terms  of  a  written 
contract  between  the  parties.  Plaintiff  and 
defendant  were  husband  and  wife.  On  Octo- 
ber 22,  1913,  while  an  action  for  divorce 
filed  by  plaintiff  was  pending,  a  property 
settlement  was  made  between  them,  evidenced 
by  a  written  contract,  upon  which  this  ac- 
tion is  based.  For  a  proper  understanding 
of  the  facts  involved  in  the  appeal  it  is 
necessary  to  set  forth  in  full  two  paragraphs 
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of  this  contract .  The  defendant  is  the  par- 
ty of  the  first  part  and  the  plaintiff  the  par- 
ty of  the  second  part  therein  referred  to. 
These  paragraphs  are  as  follows: 

"Second.  That  said  party  of  the  first  part 
agrees  to  immediately  execute  a  grtait,  bargain 
and  sale  deed  conveying  to  the  said  party  of 
the  second  part  all  his  right,  title  and  interest 
in  and  to  the  above-described  property,  and  also 
to  deliver  to  said  party  of  the  second  part  sixty 
(60)  General  Petroleum  bonds,  and  all  of  the 
household  furniture  now  in  the  premises  at  770 
Dolores  street. 

"Third.  Said  party  of  the  first  part  agrees 
that  on  or  before  "five  years,  he  will  redeem  at 
par  the  said  sixty  General  Petroleum  bonds 
for  the  full  face  value  of  said  bonds,  namely  for 
sixty  thousand  dollars,  and  that  in  the  mean- 
time, and  until  said  bonds  are  redeemed  for  said 
sixty  thousand  doUars,  he  guarantees  that  said 
bonds  will  give  a  net  income  of  three  hundred 
dollars  per  month  payable  on  the  interest  pay- 
ment dates  of  said  bonds,  and  in  case  said  bonds 
do  not  bring  a  net  income  bf  three  hundred 
dollars  per  month,  the  party  of  the  first  part 
agrees  to  make  up  any  difference  between  the 
amount  earned  on  said  bonds  and  the  said  sum 
of  three  hundred  dollars;  it  being  distinctly 
understood  by  and  between  the  parties  hereto 
that  the  said  General  Petroleum  bonds  are  taken 
in  this  agreement  as  being  the  equivalent  of 
sixty  thousand  dollars,  and  it  is  the  intent  and 
purpose  of  the  party  of  the  first  part  to  give 
said  pdrty  of  the  second  part  the  sum  of  sixty 
thousand  dollars  by  means  of  said  bonds,  and 
said  party  of  the  first  part,  not  being  in  a  posi- 
tion at  this  time  to  turn  over  said  sixty  thou- 
sand dollars-  to  said  party  of  the  second  part, 
agrees  that  he  will  leave  with  said  party  of 
the  second  part  said  bonds,,  with  the  guarantee 
that  on  or  before  five  years  they  shall  be  re- 
deemed for  the  sum  of  sixty  thousand  dollars; 
and  it  being  further  understood  that  it  is  the 
intent  of  this  agreement  that  a  monthly  income 
of  three  hundred  dollars  shall  accrue  to  said 
party  of  the  second  part  from  said  bonds,  or  fail- 
ing to  accrue  from  said  bonds,  then  from  said 
party  of  the  first  part  until  redemption  of  said 
bonds  by  said  party  of  the  first  part." 


Defendant  partly  performed  his  obliga- 
tlona  under  the  above  contract  by  executing 
and  delivering  to  plaintiff  a  deed  for  the  real 
property  therein  referred  to,  and  also  by  de- 
livering to  her  the  household  furniture.  He 
has  never  delivered  to  her  the  described 
bonds  nor  paid  the  sum  of  $60,000.  This  ac- 
tion was  prosecuted  for  the  recovery  of  this 
latter  sum,  and  judgment  thexetoT  was  ren- 
dered against  the  defendant.   . 

It  is  agreed  by  botli  parties  that  the  pri- 
mary obligation  «f  defendant  under  the 
terms  of  the  contract  was  to  pay  to  plaintiff 
said  sum  of  $60,000.  Appellant  contends, 
however,  that  this  sum  was  not  payable 
until  five  years  after  the  date  of  the  con- 
tract, to  wit,  October  22,  1918,  and  that  this 
action,  having  been  filed  on  April  17,  1917, 
was  prematurely  brought.  It  is  further'  ar- 
gued that,  while  appellant's  failure  to  de- 
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liver  the  bonds  spedfled  in-  tbe  contract  or 
to  make  payment  of  the  sum  of  $60,000  con- 
stituted a  breach  of  such  contract  on  bis 
part,  plaintiff's  remedy  was-  limited  to  one 
of  two  causes  of  action — either  to  compel 
the  deUvery  of  the  bonds,  in  specific  per- 
formance of  the  contract,  or  for  damages 
for  failure  to  make  such  delivery;  and, 
further,  that,  in  the  latter  action,  the  value 
of  the  bonds  was  a  material  element  in 
computing  the  damage,  and  that  no  evidence 
of  such  value  was  offered.  The  contention 
Is  that  no  time  for  the  payment  of  the  sum 
of  $60,000  is  specified  in  the  contract,  and 
therefore  that  the  only  obligation  incurred 
by  defendant  was  for  delivery  of  the  bonds 
with  tbe  accompanying  guaranty  that  he 
would  redeem  the  same  at  their  face  value 
within  five  years  from  the  date  of  the  con- 
tract It  is  asserted,  therefore,  that  de- 
fendant was  not  liable  for  the  cash  payment 
until  the  expiration  of  the  five-year  period. 
His  answer  pleads  his  intention  of  making 
payment  at  that  time. 

Rpsiwndent,  on  the  other  hand,  contends 
that  the  terms  of  the  contract  are  equiva- 
lent to  an  agreement  on  the  part  of  defend- 
ant to  pay  to  plaintiff  the  sum  of  $60,000, 
in  bonds  of  the  General  Petroleum  Com- 
pany, and  that  the  five-year  period  is  spec- 
ified solely  as  a  time  of  redemption,  and 
can  have  no  bearing  upon  the  liability  of 
defendant  unless  and  until  the  bonds  were 
delivered;  that  the  obligation  of  defendant 
was  to  driver  the  bonds  immediately  upon 
the  execution  of  the  contract,  or  at  least 
within  a  reasonable  time  thereafter;  and 
that,  upon  the  breach  of  that  obligation,  de- 
fendant became  liable  to  plaintiff  in  the 
sum  mentioned  as  damages  suffered  by 
plaintiff  by  reason  of  such  breach. 

[1]  In  Beckwith  v.  Sheldon,  168  Cal.  742, 
746, 145  Pac.  97,  99  (Ann.  Cas.  1916A,  963)  the 
Supreme  Court  construed  a  contract  which 
provided  "  'that  there  shall  be  paid  to'  Beck- 
with 'the  sum  of  fifty  thousand  dollars 
•  •  •  in  bonds  of  the  »  •  *  compa- 
ny, at  par,' "  and  held  that,  upon  the  refusal 
of  the  promisor  to  deliver  the  bonds  in  pay- 
ment, the  promise  became  an  absolute  mon- 
ey obligation,  and  that  the  payee  had  an 
immediate  right  of  action  for  recovery  of 
the  money  without  alleging  or  proving  the 
value  of  the  bonds.  Many  authorities  are 
dted  to  sustain  the  doctrine  that,  when  a 
rontract  is  made  to  pay  a  sum  of  money  in 
specific  articles,  upon  the  failure  of  the 
payer  to  deliver  such  articles  'nithin  the 
time  provided,  the  contract  becomes  an  ob- 
ligation to  pay  the  sum  of  money  itself. 
The  proper  construction  of  the  contract  here 
Involved  brings  It  within  the  rule  of  the 
above  case.     Said  contract  provides: 

"It  is  the  intent  and  purpose  of  the  party  of 
the  first  part  to  give  said  party  of  the  second 


part  ttie  sum  of  sixty  thousand  dollars  by  means 
of  said  bonds." 

This. Is  equivalent  to  a  promise  to  pay 
$60,000  in  the  bonds  referred  to.  It  is  true 
that  the  contract  discloses  that  the  defend- 
ant was  not  in  position  at  the  time  of  its 
execution  to  make  such  payment,  and  that, 
for  the  purpose  of  securing  the  payment, 
the  bonds  were  to  be  delivered  to  the  plain- 
tiff and  retained  by  her,  under  the  defend- 
ant's guaranty  of  a  stable  Income  therefrom 
and  ultimate  redemption  in  cash  within  five 
years.  It  Is  not  contended  by  appellant 
that  plaintiff  was  obliged  to  wait  five  years, 
withoi^t  complaint  or  caus^  of 'action,  upon 
the  failure  of  defendant  to  either  deposit 
the  bonds  or  pay  the  money.  In  other 
words,  it  is  admitted  that,  at  the  time  this 
action  was  brought,  defendant  had  been  guilty 
of  a  breach  of  his  contract  obligations. 
It  is  insisted,  however,  that  during  the  five- 
year  period  provided  for  redemption  of  the 
bonds  the  only  obligation  of  the  defendant 
was  to  make  the  deposit  as  security,  and 
that  therefore  plaintiff's  remedy  was  limit- 
ed to  the  specific  performance  of  that  ob- 
ligation, or  to  the  recovery  of  damages  for 
failure  to  make  such  deposit  Under  the' 
rule  stated  in  Beckwith  v.  Shd.doa,  supra, 
the  failure  of  the  defendant  to  mal^e  the 
stipulated  deposit  converted  hla  agreement 
into  an  absolute  promise  for  the  payment  of 
tbe  money,  and  a  right  of  action  for  recov- 
ery thereof  matured  upon  the  breach  of  the 
covenant  of  the  contract.  The  only  element 
in  the  contract  here  involved,  which  Is 
urged  as  distinguishing  this  case  from  tbe 
doctrine  announced  in  tbe  above  dted  case, 
is  that  the  deposit  here  provided  for  was  • 
to  be  made  as  security  for  the  performance 
of  the  promise  to  pay  the  money,  while  in 
the  cited  case,  and  authorities  therein  refer- 
red to,  the  promise  was  to  pay  in  bonds, 
or  other  articles,  and  not  to  secure  a  future 
payment  Construed  as  a  whole,  this  con- 
tract evidences  a  primary  obligation  to  pay 
the  sum  specified  In  bonds,  with  a  sec- 
ondary obligation  to  redeem  the  bonds  in 
cash  within  the  five-year  i>erlod.  The  ad- 
dition of  the  second  promise  did  not  alter 
appellant's  obligation  upon  the  first,  nor 
take  the  case  without  the  rule  above  refer- 
red to.  Nor  can  the  contract  be  construed 
to  mean  that  the  time  of  payment  was  post- 
poned for  five  years  without  the  deposit  of 
the  security.  The  only  mention  in  the  con- 
tract of  the  five-year  delay  is  in  connection 
with  the  redemption  of  the  bonds.  Until 
such  bonds  had  been  deposited,  the  question 
of  redemption,  or  the  time  therefor,  could 
not  arise.  There  may  be  some  uncertainty 
as  to  whether  the  word  "immediately"  at 
the  commencement  of  the  second  i>aragraph 
of  the  contract  refers  to  the  delivery  of  the 
bonds  as  well  as  to  the  execution  of  the 
deed.    If  it  does  not,  the  contract  Is  silent 
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as  to  when  the  bfnds  should  be  delivered. 
Under  that  oonstrnctlon  of  the  contract  It 
must  be  hdd  that  the  bonds  were  to  be  de- 
livered within  a  reasonable  time  or  upon 
demand  of  the  plaintiff.  The  evidence  dis- 
closes frequent  demands  for  such  delivery, 
and  also  a  demand  for  payment  of  the  mon- 
ey, If  the  bonds  could  not  be  delivered.  It 
is  conceded  that,  upon  such  demand  and 
fktUuze  upon  the  part  of*  the  defendant  to 
either  deliver  the  security  or  make  the  pay- 
ment, a  breach  of  the  contract  resulted. 
Upon  such  breach  plaintiff  was  entitled  to 
recover  the  sum  of  $60,000,  the  payment  of 
which  is  conceded  to  have  been  the  iirlmary 
obligation  of  the  defendant. 

[2]  The  same  result  Is  reached  from  a  con- 
sideration of  other  facts  appearing  in  the 
record.  In  an  interview  between  defendant 
and  plaintHTs  attorney,  prior  to  the  com- 
mencement of  the  suit,  defendant  admitted 
that  the  bonds  should  have  been  delivered 
when  the  agreement  was  signed,  but  that  he 
refrained  from  doing  so  by  reason  of  a  feel- 
ing of  animosity  toward  the  plaintUTs  for^ 
mer  attorney.  He  further  stated  that  he 
expected  to  be  compelled  to  put  them  up,  and 
that— 

"I  am  sorry  now  that  I  did  not  do  so;  now 
I  cannot.    I  am  sorry  that  I  cannot." 

At  a  later  interview  between  the  same 
parties,  when  a  further  demand  was  made 
for  the  deposit  of  the  bonds  or  payment  of 
the  money,  defendant  criticized  the  plain- 
tiff's act  in  recording  the  deed  to  the  house 
and  stated  the  result  of  that  action  was 
that  "everybody  came  on  me  and  they 
took  everything  I  had ;  now  I  can't  do  any- 
thing." It  thus  appears  that  defendant 
construed  the  contract  as  obligating  him  to 
make  an  immediate  delivery  of  the  bonds; 
that  he  did  not  do  so  for  reasons  personal 
to  the  attorney  then  representing  the  plain- 
tiff; and  that  before  the  interview  referred 
'to  his  ability  to  perform  the  contract  bad 
ceased.  This  brings  the  case  within  the 
rule: 

"That  If  one  party  to  a  contract  has  destroyed 
the  subject-matter,  or  disabled  himself  bo  as  to 
make  performance  impossible,  his  conduct  is 
equivalent  to  a  breach  of  the  contract  although 
the  time  for  performance  has  not  arrived." 
Koehm  v.  Horst,  178  U.  S.  1,  8,  20  Sup.  Ct 
780,  44  li.  Ed.  963 ;  O'Neill  v.  Sapreme  Coun- 
cil, etc.,  70  N.  3.  Law,  410,  57  AtL  463,  1  Ann. 
Cas.  422;  Wolf  v.  Marsh,  54  Cal.  228,  232; 
Poirier  v.  Gravel,  88  Gal.  79,  83,  25  Fac.  862 ; 
Cabrera  v.  Payne,  10  Gal.  App.  675,  678,  108 
Pac.  176. 

In  view  of  the  provisions  of  the  contract 
and  defendant's  testimony,  it  must  be  as- 
sumed that  he  had  the  ability  at  the  time 
of  the  execution  of  the  contract  to  make  the 
deposit  of  bonds  therein  provided  for;  that 
be  voluntarily  delayed  doing  so,  and  thus 


[disabled  himself  from  performing  his  con- 
tract obligation.  Defendant's  answer  con- 
tains allegations  to  the  contrary,  but  no 
evidence  was  offered  to  support  them  and 
the  findings  negative  their  truth.  Under 
the  doctrine  of  the  above  cases,  plaintiff 
had  the  right  to  ti%at  the  contract  as  ter- 
minated with  regard  to  such  obligation  and 
to  maintain  an  action  at  once  for  the  dam- 
ages occasioned  by  such  breach  of  contract. 
Appellant's  contention  that  this  rule  applies 
only  "in  those  Instances  where  the  refusal 
to  perform,  or  the  renunciation  of  the  con- 
tract is  absolute  and  unequivocal  and  goes 
to  the  whole  contract,"  Is  not  sustained  by 
the  authorities.  In  the  case  relied  upon  by 
appellant  in  support  of  that  position,  it  is 
said: 

"To  justify  such  a  conrse  of  procedure  there 
must  be  a  failure  in  some  substantial  particular, 
which  goes  to  the  essence  of  the  contract,  and 
renders  the  defaulting  party  Incapable  of  per- 
formance, or  makes  it  impossible  for  him  to  car- 
ry out  the  contract  as  intended."  Krebs  Hop 
Co.  V.  livesley,  61  Or.  527,  633,  92  Pac.  1084, 
10S6,  affimed  In  60  Or.  674,  114  Pac.  944.  118 
Pac  166,  Ann.  Gas.  1918G,  758. 

The  failure  of  defendant  to  deposit  the 
bonds  was  a  failure  in  a  substantial  partic- 
ular which  went  to  the  essence  of  the  con- 
tract His  delay  in  making  such  deposit,  and 
resultant  Inability  so  to  do,  made  it  impos- 
sible for  him  to  carry  out  the  contract  as 
intended.  The  authorities  also  sustaiin  the 
position  that  an  act  of  the  promisor  which 
disables  him  from  making  performance,  as 
well  as  a  formal  renunciation  of  the  contract, 
is  within  the  rule  above  stated. 

[3]  The  contention  of  appellant  that  plaln- 
tlfTs  cause  of  action  was  limited  to  the  re- 
covery of  damages  for  failure  to  make  the 
deposit  of  the  bonds  does  not  justify  the  con- 
clusion that  the  recovery  herein  was  unwar- 
ranted. The  argument  is  that  in  such  an 
action  the  damages  must  be  based  upon  the 
value  of  the  bonds  at  the  time  of  the  breach, 
and  that  no  proof  of  such  value  is  contained 
in  the  record.  Under  the  language  of  the 
contract,  as  construed  by  appellant,  the  de- 
posit of  the  bonds  should  have  been  made  im- 
mediately upon  the  execution  of  the  con- 
tract, and  the  failure  to  do  so  constituted  a 
breach  at  that  time.  Paragraph  third  of  the 
contract,  which  by  special  reference  is  made 
a  part  of  the  complaint,  provides  that  It  was 
distinctly  understood  between  the  parties 
that  the  "bonds  are  taken  In  this  agreement 
as  being  the  equivalent  of  sixty  thousand 
dollars."  This  agreement  furnished  evi- 
dence of  the  value  of  the  bonds  at  the  time 
of  the  breach.  O^ie  complaint  contains  alle- 
gations of  failure  on  the  part  of  defend- 
ant to  deliver  the  bonds,  and  of  damage  in 
the  sum  of  $60,000.  These  allegations  may 
be  regarded  as  statiug  a  cause  of  action  for 
damages  arising  from  the  failure  of  defend- 
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ant  to  make  tbe  deposit  of  bonds.  Under 
that  tbeory  the  erldence  Is  sufiSdent  to  sup- 
port the  Judgment.  Henry  v.  North  Ameri- 
can Railway  Constmctlon  Co.,  158  Fed.  79, 
85  G  C.  A.  409. 
The  Judgment  Is  affirmed. 

We   concur:     LANGDON,   P.  J.;    BBIT- 
TAIN,  J. 


ELLIOTT  T.  Mcintosh  et  a. 

(av.  2829,  S.  F.  8666.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  June  26,  1919.  On  Re- 
hearing in  Supreme  Court  in  Bank,  Aug.  25, 
1919.) 

1.  Boundaries  ^s»20(2)— Or  Dbdioatioh  or 
Stbeet  Salbs  bt  Lot  Oabbt  Titui  to  Mid- 
dle OF  Street. 

In  order  that  "a  conveyance  by  lot  number 
with  reference  to  a  recorded  map  should  carry 
title  to  the  center  of  the  street  shown,  it  is  nec- 
essary that  there  be  first  a  valid  dedication 
and  acceptance  of  the  street;  but,  there  having 
been  a  dedication,  sales  by  number  of  lots  abut- 
ting on  the  street  carry  title  to  its  center. 

2.  Dedication  ^=>19(1)  —  Dbbionation  of 
Street  bt  Recording  Plat  if  Accepted  la 
Irbevocablb. 

When  an  owner  of  a  tract  of  land  plats  it 
upon  a  map  designating  certain  portions  as  pub- 
lic streets  or  highways,  and  thereafter  records 
the  map,  he  is  deemed  to  have  made  an  offer  to 
dedicate  the  indicated  streets  to  the  public  for 
highway  purposes,  and  if  such  dedication  is  ac- 
cepted it  becomes  irrevocable. 

8.  Dedication   <g=s>31— On   Failttrk  to   Ac- 
cept Dedication  bt  Pi<at  Street  Revebtb 
to  Abuttino  Owner. 
Where  the  owner  of  land  plats  it  on  a  map 
designating  streets  or  highways,  and  records  the 
map,   thereby   offering   to  dedicate   the   streets 
to  the  public,  by  such  dedication  alone  the  own- 
er does  not  part  with  title  to  the  land  occupied 
by  the  streets,  but  grants  the  public  merely  an 
easement  for  travel,  and  on  failure  to  accept  the 
dedication  the  easement  expires  and  full  title 
reverts  to  the  owner  of  the  adjoining  land. 

L  Dedication  «=»35(1)— Filing  of  Map  la 
Not  Acceptance  of  Dedication. 
Qlie  mere  filing  of  a  map  designating  certain 
portions  of  a  tract  as  streets  does  not  consti- 
tute acceptance  ol  their  dedication. 

5.  Dedication  *=>84  — Ownee  Can  Revoke 
Dedication  Not  Accepted  in  Reasonable 
Time. 
Acceptance  of  a  landowner's  offer  to  dedi- 
cate streets  indicated  by  the  map  or  plat  re- 
corded by  him  must  be  evidenced  within  a  rea- 
sonable time  after  the  offer,  and,  if  not,  the 
owner  may  resume  possession  and  revoke  his 
offer. 


6.  Dedication  «s>3S(1),  ?7— Aocbftancb  or 
Dedication  Mat  be  Aotdal  or  Implied. 
Acceptance  of  streets  offered  to  be  dedicat- 
ed by  recordation  of  the  owner's  map  or  plat 
may  be  either  actual  or  implied,  by  the  formal 
act  of  the  public  authorities  having  jurisdiction, 
or  by  mere  user  on  the  part  of  the  public  long 
enough  to  evidence  its  intention  to  accept. 

T.  Dedication  «=341— On  Sale  of  Lots  with 
Refebence  to  Recorded  Map   Pbesuuko 
Irrevocable. 
If  an  owner,  having  recorded  a  map  showing 
streets  laid  out,  sells  the  lots  designated  there- 
on by  specific  reference  to  the  map,  he  is  pre- 
sumed to  have  made  an  irrevocable  dedication 
of  the  streets. 

8.  Dedication  «ss>39— On  Sale  of  Lots  bt 
Recobded  Map  Owner  Ebtofpsd  to  Dent 
Dedication. 

If  lots  are  sold  by  number,  and  not  by  metea 
and  bounds,  reference  being  made  to  a  map 
previously  prepared  by  the  owner  showing 
streets  and  alleys,  and  recorded,  the  owner, 
original  dedicator  of  the  streets,  is  estopped  to 
deny  that  the  portions  designated  as-streeta  on 
the  map  were  in  fact  dedicated  to  or  accepted 
by  the  pufilic. 

9.  Ejectment  €=>10— When  Neither  Pabtt 
Claims  bt  Deed  Plaintiff  Can  Recover 
BT  Possession. 

Plaintiff  in  ejectment,  who,  with  her  hus- 
band, was  in  actual  iMssession  of  the  premises 
in  dispute  for  more  than  29  years  until  ousted 
by  defendants'  immediate  piedeceawr,  during  all 
of  which  time  the  premises  had  been  occupied 
and  cultivated  by  plaintiff's  husband,  as  against 
defendants  was  in  actual  prior  and  lawful  pos- 
session, entitled  to  maintain  ejectment,  since 
where  neither  party  relies  on  a  paper  title  prior 
actual  possession  will  support  the  action. 

10.  Advebse  PosBEflsiON  «=9M  —  Failttbe  to 
Pat  Taxes  When  None  ark  Iavixd  Imha- 
tebial. 

Failure  to  pay  taxes  where  none  are  levied 
does  not  defeat  a  claim  of  adverse  possession 
under  Code  Civ.  Proc.  {  325. 

11.  Adtesse  Possession  «s>11S— Deeds  and' 
Mortoaoes  Not  Admissions  Against  Iir- 
tebest  Inadhisbiblb. 

In  ejectment,  deeds  and  mortgages  covering 
lots  adjoining  the  one  in  dispute,  merely  what 
they  purported  to  be,  and  not  admissions  against 
interest  on  the  part  of  plaintiff's  predecessor, 
held  inadmissible. 

Appeal  from  Superior  Coart,  Napa  County ; 
Henry  0.  Gesford,  Jndge. 

Action  by  Agnes  Elliott  against  John  O. 
Mcintosh  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Clarence  N.  Riggins  and  Wallace  Ruther- 
ford, both  of  Napa,  for  appellant. 

Harry  L.  Johnston,  I*  E.  Johnston,  and 
Nathan  F.  Coombs,  all  of  Napa,  for  respond- 
ents. 


fi=>For  other  cases  see  same  topic  sad  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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KOURSK,  Judge  pro  tern.  Appeal  from  a 
Judgment  In  favor  of  defendants  In  an  action 
by  plaintiff  to  eject  defendants  from  a  strip 
of  land  lying  between  the  lands  of  tbe  parties 
hereto,  and  being  a  portion  of  what  was  for- 
merly laid  out  on  a  map  as  a  street,  bat 
which  was  never  accepted  or  opened  for  tra- 
vel. The  said  tract  was  platted  In  1873  and 
lots  sold  therein  to  predecessors  of  the  par- 
ties hereto,  Samuel  Elliott,  the  husband  of 
appellant,  having  acquired  bis  title  in  Octo- 
ber, 1883,  the  defendants  having  acquired 
theirs  in  May,  1917,  Just  prior  to  the  com- 
mencement of  this  action. 

Samuel  Elliott,  the  husband  and  immediate 
predecessor  In  Interest  of  the  appellant, 
pUmted  the  lots  which  he  thus  acquired  in  an 
orchard,  which  orchard  extended  over  the 
lines  of  the  disputed  street,  as  indicated  upon 
the  map  of  the  tract,  and  up  to  a  fence  which 
was  built  by  one  Rlordan,  a  lessor  of  re- 
spondents' predecessor,  as  early  as  1906.  All 
of  the  land  here  in  dispute  was  planted  in 
orchard  and  cultivated  by  Samuel  Elliott  for 
at  least  29  years  before  the  action  was  com- 
menced. The  fence  erected  in  1906,  appar- 
ently with  the  consent  and  approval  of  appel- 
lant and  her  predecessor,  marked  the  line  of 
their  cultivation  and  occupancy  from  that 
date  until  it  was  torn  down  10  years  later  by 
Morgan,  the  liiimediate  predecessor  of  re- 
spondents. When  this  fence  was  torn  down,  in 
1916,  a  new  fence  was  erected  by  Morgan  on 
the  center  line  of  what  appeared  on  the  map 
as  Cedar  street,  over  the  objection  of  appel- 
lant. The  strip  between  the  old  fence  erected 
by  Riordan  in  1906  and  the  fence  erected  by 
Morgan  in  1916  is  about  22  feet  wide  and  in- 
cludes one  row  of  orchard  trees  planted  by 
Elliott.  On  May  22,  1917,  Morgan  conveyed 
lots  2  and  3  of  block  B  to  respondents,  and 
they  continued  the  fence  erected  by  Morgan, 
and  claimed  title  to  the  premises  on  the  the- 
ory that  their  dieed  to  the  lots  carried  their 
title  to  the  center  of  the  street. 

[1  ]  As  far  as  respondents'  case  is  concern- 
ed, the  only  evidence  of  title  produced  by 
them  is  their  deed  from  Morgan,  dated  May 
22,  1917.  This  deed  does  not  purport  to  con- 
vey any  right- to  the  disputed  land,  but  cov- 
ers the  two  adjoining  lots  only.  Thus  the 
only  claim  of  title  on  the  part  of  respondents 
Is  based  upon  the  theory  that  the  conveyance 
by  lot  number  with  reference  to  the  recorded 
map  carries  title  to  the  center  of  the  street 
In  order  that  this  may  be  so,  it  is  necessary 
that  there  be  first  a  valid  dedication  and  ac- 
ceptance of  the  street  The  only  evidence  of 
dedication  Is  the  record  of  the  map  filed  in 
.1873.  It  is  conceded  that  there  was  no  formal 
acceptance  and  no  user. 

[2,  3]  When  an  owner  of  a  tract  of  land 
plats  it  upon  a  map,  designating  certain  por- 
tions as  public  streets  or  highways,  and  there- 
after records  the  map,  he  is  deemed  to  have 
thereby  made  an  offer  to  dedicate  the  indi- 
cated streets  to  the  public  for  highway  pui- 
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poses.  If  such  dedication  is  accepted  it  there- 
upon becomes  irrevocable.  By  such  dedica- 
tion alone  he  does  not  part  with  the  title  to 
the  land  designated  as  streets,  but  grants  to 
the  public  an  easement  only  for  highway  pur- 
poses. Upon  the  failure  to  accept  the  offer  of 
dedication  the  easement  expires,  and  the  full 
title  reverts  to  the  owner  of  the  adjoining 
land. 

[4-7]  The  mere  filing  of  a  map  designating 
certain  portions  of  the  tract  as  streets  does 
not  constitute  an  d^cceptance.  Hayward  v. 
Manzer,  70  Cal.  476,  480;'  13  Pac.  141 ;  Niles 
V.  Los  Angeles,  125  Cal.  672,  677,  58  Pac.  190. 
Acceptance  of  the  offer  of  dedication  must  be 
evidenced  within  a  reascmable  time  after  the 
offer,  and  If  tills  is  not  done  the  owner  may 
resume  iMssession,  and  thereby  revoke  his  of- 
fer. Niles  V.  Los  Angeles,  supra.  Such  ac- 
ceptance may  be  either  actual  or  implied.  It 
may  be  done  by  the  fdrmal  act  of  the  public 
authorities  having  Jurisdiction  over  the  prem- 
ises. It  may  be  done  by  the  use  on  the  part 
of  the  public  for  such  a  length  of  time  as 
will  evidence  its  intention  to  accept  the  dedi- 
cation. Hayward  v.  Manzer,  supra.  Again, 
if  an  owner,  having  recorded  such  a  map, 
sells  the  lots  designated  thereon  by  specific 
reference  to  such  map,  he  is  presumed  to 
have  made  an  irrevocable  dedication  of  the 
streets,  wliich  dedication  thereby  becomes  ac- 
cepted by  use  of  the  public.  San  Leandro  v. 
Le  Breton,  72  Cal.  170,  176,  13  Pac  406; 
Berton  v.  AU  Persons,  1T6  Cal.  610,  616,  170 
Pac.  161 ;  Davidow  v.  Grlswbld,  23  Cal.  App. 
188,  102,  137  Pac.  619. 

[I]  Proceeding  from  this  proposition  it 
must  follow  that  if  lots  are  sold  by  number 
and  not  by  metes  and  bounds,  reference  being 
made  to  stich  a  map,  the  original  dedicator  is 
estopped  to  deny  that  the  portions  designated 
as  streets  on  the  map  were  not  in  fact  dedi- 
cated or  accepted.  Furthermore,  convey- 
ances of  such  a  character  carry  title  to  the 
center  of  the  street.  Colegrove  U.  Co.  v.  Hol- 
lywood, 151  Cal.  426,  431,  90  Pac.  1053,  13 
L.  R.  A.  (N.  S.)  904;  section  1112,  Civ.  Code. 
But  tills,  ofvcourse,  is  not  the  case  if.  the 
portion  claimed  as  a  street  i;;  not  such  in 
fact  Sanchez  v.  Qrace  Meth.  Churcti,  114 
Cal.  295,  299,  46  Pac  2. 

In  the  case  at  bar  it  is  conceded  that  Cedar 
street  was  never  accepted  by  the  county  and 
was  never  opened  or  used  as  a  public  street 
or  tiighway.  The  record  fails  to  disclose  any 
conveyance  on  the  part  of  the  dedicator  of 
the  lots  delineated  on  the  map  which  would 
effect  an  Implied  acceptance  under  the  rule  of 
the  San  Leandro  Case,  supra.  Certain  deeds 
were  offered  in  evidence  showing  conveyances 
by  predecessors  of  the  parties  to  this  litiga- 
tion, and  such  deeds  refer  to  the  lots  shown 
upon  the  map  filed  in  1873;  but  It  does  not 
appear  tliat  Cedar  street  was  not  abandoned 
long  prior  to  their  execution.  Tlie  admitted 
fact  that  the  street  was  never  formally  ac- 
cepted and  never  opened  or  used  as  a  high- 
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way  supports  the  presumption  that  It  was 
never  even  impliedly  accepted,  and  tbat  the 
land  so  designated  as  Cedar  street  had  fully 
reverted  to  the  owner  before  any  of  these 
deeds  were  executed. 

Such  b^ng  the  case,  the  respondents  cannot 
claim  that  by  the  deed  of  May  22,  1917,  they 
procured  title  to  the  center  of  the  street. 
This  deed,  therefore,  was  not  relevant  to  the 
Issues,  as  it  did  not  cover  the  property  In 
suit,  and  the  trial  court  should  have  sustain- 
ed the  objection  to  its  Introduction  In  evi- 
dence. This  leaves  the  respondents  as  mere 
trespassers  without  any  color  of  title  or  right 
to  iwssesslon. 

As  the  title  to  the  land  embraced  within 
the  lines  of  Cedar  street  reverted  to  the  origi- 
nal dedicator  upon  failure  to  accept  his  otter 
of  dedication,  the  question  remains  whether 
appellant  obtained  any  title  or  right  to  pos- 
session which  would  entitle  her  to  maintain 
this  action.  She  urges  in  support  of  her 
claim  actual  possession  as  sufficient  against 
any  one  who  cannot  show  a' better  right,  and 
adverse  possession  for  over' five  years  by  her^ 
self  and  her  predecessor. 

[9]  It  Is  not  disputed  that  appellant,  with 
her  husband,  was  in  actual  possession  of  the 
premises  for  more  than  29  years  and  until 
ousted  by  the  immediate  predecessor  of  re- 
spondents In  September,  1916.  During  all 
this  time  the  premises  had  been  occupied  and 
cultivated  by  Slliott.  As  respondents  had  no 
record  title,  but  were  mere  trespassers,  there 
is  no  evidence  to  support  the  finding  of  the 
trial  court  that  they  were  the  owners  and  en- 
titled to  the  poBsession.  As  against  them, 
appellant  was  in  actual  prior  and  lawful  iws- 
sesslon,  and  thus  entitled  to  maintain  this 
action.  "Where  neither  party  relies  upon  a 
paper  title,  prior  actaal  possession  is  suffi- 
cient to  support  an  action  in  ejectment" 
Hart  V.  Cox,  171  Cal.  364,  367,  153  Pac.  891, 
392.  Respondents  having  failed  to  show  any 
right,  judgment  should  have  gone  to  appel- 
lant. 

[10]  Furthermore,  from  1906  to  1916,  ap- 
pellant and  her  predecessor  had  been  in  open 
and  notorious  possession  of  the  premises, 
during  all  of  which  time  they  were  inclosed 
by  a  fence.  Prior  to  that  time,  and  for  a 
period  of  29  years  at  least,  they  had  been  in 
possession  and  occupancy  of  the  premises, 
having  planted  them  In  orchard,  cultivated 
and  withdrawn  the  profits  therefrom.  They 
bad  thus  met  all  of  the  requirements  of  sec- 
tion 325,  Code  of  Civil  Procedure,  and  section 
1006  of  the  CivH  Code,  except  tbdt  they  had 
not  paid  any  taxes  upon  this  strip.    This  ap- 


pellant excuses  upon  the  ground  that  no  tax- 
es were  levied,  and  hence  none  were  paid  by 
anyone.  That  failure  to  pay  taxes  where 
none  are  levied  does  not  defeat  a  dalm  of 
adverse  possession  there  can  be  no  doubt. 
AUen  V.  McKay,  120  Cal.  332,  52  Pac  828; 
Oneto  T.  Restano,  78  Cal.  374,  379,  20  Pac. 
743. 

[11]  Respondents  attack  appellant's  claim 
of  adverse  possession  by  evidence  of  certain 
deeds  and  mortgages  covering  the  adjoining 
lots.  These  were  offered  in  evidence  cm  the 
theory  that  they  constituted  admissions 
against  Interest  on  the  part  of  appellant's 
predecessor.  They  were,  however,  no  more 
than  what  they  purported  to  be.  They  did 
not  cover  or  relate  to  the  premises  in  dilute, 
and  should  have  been  excluded. 

There  is  also  some  evidence  of  statements 
made  by  the  appellant's  predecessor  to  the  ef- 
fect that  there  was  some  dispute  or  uncer- 
tainty as  to  the  ownership  of  this  strip ;  that 
he  did  not  work  some  of  this  land  as  he  did 
the  other;  and  that  there  would  be  trouble 
for  anyone  who  took  the  ajolnlng  land. 
These  conversations  merely  show  that  there 
was  doubt  In  the  mind  of  the  occupant  as  to 
the  character  of  title  claimed  to  the  strip  of 
land  in  dispute.  They  do  dot  negative  the 
fact  that  Elliott  was  the  actual  adverse  pos- 
sessor, to  the  exclusion  of  all  others,  for 
some  20  years  before  the  first  conversation  is 
alleged  to  have  taken  place. 

There  Is  no  conflict  in  th^  evidence  upon 
the  fact  of  the  possession,  occupancy,  or  cul- 
tivation. There  is  therefore  no  evidence  to 
support  the  finding  in  this  respect  against  the 
ai^>ellant 

Other  points  raised  in  the  briefs  do  not 
require  attention. 

For  the  reasons  given  the  judgment  is  re- 
versed'. 

We  concur:  WASTE,  P.  J.;  RICHARDS,  J. 

Opinion  of  Supreme  Court  denying  rehear- 
ing: 

PER  CURIAM.  The  application  for  a 
hearing  in  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  First  Ap- 
pellate District,  Division  1,  is  denied. 

We  base  our  denial  entirely  upon  that 
part  of  the  opinion  relating  to  the  matter  of 
adverse  possession,  and  our  denial  of  the  ai>- 
pUcation  is  not  to  be  taken  as  an  indication 
of  our  views  aa  to  any  other  part  of  the  opin- 
ion. 

All  concnr. 
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SQUIRES  V.  SOUTHERN  PAC.  CO. 
(Civ.  2146.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     July  29,  1919.) 

1.  Cakbiebs  «=3264— Passenqeb  Cannot  Bk- 

VEB8K   ROUTK   SPKCITEED  IH   TICKET. 

A  railroad's  passenger  was  clearly  in  the 
wrong  in  insisting  to  the  conductor  on  riding 
from  V.  to  S.  on  a  ticket  reading  from  S.  to  V., 
unless  he  himself  was  not  at  fault  in  the  mat- 
ter of  the  mistake  in  the  ticket. 

2.  False  Ihpbisonsient  «=>3— Unwabbakted 
Abbest  of  Pabsenoeb  Constitutes  False 

IlfrBISONMENT. 

A  state  policeman's  assault  upon  a  railroad 
passenger  who  had  not  paid  his  fare  and  the 
taking  of  him  into  custody  for  evading  his  fare, 
having  been  unwarranted,  constituted  false  im- 
prisonment, or  some  wrong  other  than  malicious 
prosecution. 

3.  Malicious  Pbosecotion  <S916  —  Not 
Maintainabix  Without  Malice  and 
Want  or  Pbobablb  Cause. 

There  can  b«  no  recovery  as  for  malicious 
prosecution  in  the  absence  of  evidence  to  show 
the  prosecution  by  defendant  was  malicious,  and 
without  probable  cause. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  Lewis  J.  P.  Squires  against  the 
Southern  Pacific  Company.  Prom  a  Judg- 
ment of  nonsoit,  plalntift  appeals.    AfiSrmed. 

J.  B.  Holley,  of  Long  Beach,  for  apiwllant. 
W.  I.  Gilbert,  of  Los  Angeles,  for  respond- 
ent. 

SLOANE,  J.  The  plaintiff  is  prosecuting 
this  appeal  from  a  Judgment  denying  bis 
prayer  for  damages  In  an  action  against  the 
Southern  Pacific  Company  for  malicious 
prosecution. 

The  complaint  charges  that  defendant, 
through  one  of  its  agents,  procured  plain- 
tiff's arrest  and  instituted,  in  the  Justice's 
court  of  the  dty  of  Santa  Barbara,  a  crim- 
inal action  against  him,  and  that  said  action 
was  begun  and  prosecuted  against  him,  by 
and  through  the  defendant,  maliciously  and 
without  probable  cause. 

The  circumstances  leading  up  to  the  arrest 
and  criminal  prosecution  grew  out  of  the  ftict 
that  plaintiff  through  some  mistake — the 
blame  tor  which  is  not  dearly  accounted  for 
In  the  evidence — boarded  a  train  of  the  de- 
fendant company  at  Ventura,  on  his  way  to 
Santa  Barbara,  and  presented  for  bis  passage 
a  ticket  reading  from  Santa  Barbara  to 
Ventura.  The  conductor  refused  to  accept 
the  tl(^et,  and  demanded  that  plaintiff  pay 
his  fare.  This  plaintiff  refused  to  do.  There 
was  some  altercation  between  him  and  the 
conductor,  but  he  was  permitted  to  ride  to 


On  reaching  that  city,  the 
conductor  pointed  oat  the  plaintiff  to  one 
William  Beck,  apparently  a  police  oflScer  on 
duty  at  the  station,  with  the  statement  that 
plaintiff  was  the  man  who  refused  to  pay 
his  fare,  and  to  see  If  he  could  get  the  fare 
out  of  him.  This  ended  the  conductor's  part 
in  the  matter.  Some  controversy  ^rose  be- 
tween plaintiff  and  the  officer,  and  the  plain- 
tiff testifies  that  the  officer  struck  him,  and 
then  arrested  him  and  carried  blm  off  to 
Jail,  where  later  the  criminal  charge  of  dis- 
turbing the  peace  was  sworn  to  by  the  officer. 
Beck.  Subsequently  the  criminal  action  was 
dismissed,  without  coming  to  trial.  later 
plaintiff  brought  this  action  for  malidous 
prosecution,  against  the  railway  company, 
and  on  the  trial,  at  the  close  of  the  plain- 
tiff's evidence,  the  court  granted  a  nonsuit 
[1-3]  The  appeal  is  taken  under  the  alter- 
native method.  It  seems  to  have  been  quite 
a  prevailing  opinion  among  members  at  the 
bar,  since  this  alternative  method  of  appeal 
was  enacted,  that  about  all  that  was  required 
was  to  furnish  the  appellate  court  with  a  type- 
written transcript,  and  leave  the  members 
of  the  court  to  hunt  through  the  record  for 
any  errors  they  might  find.  In  this  case, 
plaintiff's  counsel  makes  no  specification  of 
errors,  cites  no  authorities,  and  points  out  no 
parts  of  the  evidence  which  he  may  wish  to 
call  to  the  attention  of  this  court  Even  in 
going  through  the  transcript,  we  are  unable 
to  find  on  Just  what  part  of  the  proceedings 
plaintiff  bases  his  cause  of  action.  He  seems 
to  have  had  an  unfortunate  time  of  it,  and 
is  deserving  of  sympathy,  but  apparently  Is 
not  entitled  to  legal  redress.  Hfe  was  clearly 
in  the  wrong  in  Insisting  upon  riding  to  Santa 
Barbara  on  a  ticket  that  was  Intended  to 
carry  him  in  the  opposite  direction,  unless 
he  can  show  that  he  himself  was  not  at  fault 
In  the  matter.  If  the  mistake  in  his  ticket 
was  the  fault  of  the  railway  company,  he 
bad  his  redress  for  that  wrong,  but  could 
not  demand  of  a  conductor,  who  had  no 
knowledge  of  the  facts,  that  he  be  carried 
on  the  insufficient  ticket,  without  showing 
that  his  possession  of  an  insufficient  ticket 
was  the  fault  of  the  railway  company.  But, 
in  any  event,  the  conductor  of  the  defendant 
company  did  not  molest  him.  The  conductor 
committed  no  wrong  in  pointing  him  out  to 
the  officer  as  a  passenger  who  had  refused 
to  pay  his  fare.  He  did  not  direct  or  advise 
his  arrest  Beck,  the  officer,  though  shown 
to  be  in  the  pay  of  the  railway  company, 
seems  to  have  been  a  state  officer  detaile<l 
for  that  service ;  and  the  evidence  does  not 
show  that  he  was  directed  by  the  company, 
or^ad  any  authority  to  make  arrests  In  its 
behalf.  His  assault  upon  the  plaintiff,  and 
the  taking  of  him  into  custody,  if  it  was  for 
evading  his  railroad  fare,  .was  unwarranted, 
and  constituted  false  imprisonment,  or  some 
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other  wrong  than  malicious  prosecution.  The 
complaint  that  Beck  subsequently  swore  to, 
charging  disturbance  of  the  peace,  Is  not  con- 
tained in  the  record ;  and  It  does  not  appear 
whether  the  ground  of  the  complaint  was 
plaintifTs  conduct  on  the  train,  or  the  con- 
troversy which  took  place  with  the  officer 
after  he  oeased  to  be  a  passenger  of  the  rail- 
way company.  Moreover,  there  Is  no  evi- 
dence to  show  that  the  prosecution  was  mali- 
cious or  without  probable  cause.  The  burden 
was  on  the  plaintiff  to  establish  both  of  these 
elements  of  his  case. 

The  trial  Judge  was  justified  in  granting 
the.  motion  for  a  nonsuit. 

The  Judgment  Is  affirmed. 

We  concur:  FINIAYSON,  P.  J.;  THOM- 
AS, J. 


UNITED    STATES    FARM    I/AND    CO.    v. 
DARTER.    (Civ.  2016.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    July  18,  1919.     Rehearing  Denied 
by  Supreme  Court  Sept.  15,  1919.) 

1.  Bbokebb  €=3 10  — Notice  Negessabt  to 
Bbokxb   or   Cancellation   or   His  Con- 

TBACT. 

Owner,  to  terminate  land  broker's  contract 
for  a  period  of  indefinite  duration,  must  give 
broker  notice  of  its  cancellation. 

2.  Bbokebs  <8=»44— Exectjtoet  Contbact  of 
Bbokeb  Subject  to  Revocation. 

While  a  contract  of  employment  between  a 
landowner  and  a  real  estate  broker  to  sell  land 
on  commission  remains  executory,  the  principal 
may  rescind  it,  but  he  must  give  notice  of  re- 
scission to  the  broker  before  the  latter  has  per- 
formed. 

3.  Bbokebs  «=»8(1)— Pbebuhftio'N'IN  Favob 
OF  Continuance  of  Agency. 

The  presumption  is  in  favor  of  the  continu- 
ance of  land  broker's  contract  for  an  indefinite 
period. 

4.  Bbokebs  ®s>7  —  Unaccepted  Offeb  of 
Modification  or  Contbact  Does  Not 
Change  Obiginal. 

Owner's  proposed  modification  of  broker's 
contract  for  an  indefinite  period  did  not  create 
a  new  contract  between  the  parties,  where  the 
proposed  modification  was  never  accepted  by 
broker. 

5.  Bbokebs  ^:»40  —  Pboposed  Modification 
OF  Bbokebage  Contbact  Afteb  Sale  Does 
Not  Affect  Commission. 

Where  purchaser,  procured  by  broker  under 
broker's  contract  for  indefinite  period,  had  sign- 
ed contract  of  sale,  owner's  subsequent  proposed 
modification  of  the  contract  could  not  defeat 
broker's  right  to  commission. 

6.  Bbokebs  «=>54,  64(1)— Subsequent  Inbol- 
VENCT  of  Pubcuaseb  Does  Not  Affect 
Commission. 

The  services  of  a  real  estate  broker  are  fully 
performed,   and    his   commission   folly   earned, 


when  he  has  procured  a  purchaser  ready  and 
willing  to  enter  into  a  contract  of  sals  upon  the 
terms  fixed  by  the  owner,  and  the  subsequent  in- 
solvency of  purchaser  cannot  defeat  liis  recovery 
of  commissions. 

7.  Bbokebs  iS=986(4)  —  Evidence  Sufficient 
to  Show  Pbocubement  of  Pubchasebs. 

In  broker's  action  for  commission,  evidence 
consisting  of  correspondence  held  to  show  that 
broker  procured  purchasers,  who  entered  into  a 
contract  of  sale  with  owner. 

8.  Bbokebs  i&=>64(l)— Entitlbd  to  Couicis- 
8ION  Though  Pubchaseb  Defaulted. 

Where  owner  entered  into  a  contract  of  sale 
with  purchasers  procured  by  broker,  for  Qrice 
in  excess  of  that  specified  in  broker's  contract, 
broker  was  entitled  to  commisaiopa  though  pur- 
chasers afterwards  defaulted. 

9.  Bbokebs    ®=35T(2)  —  Commission   Eabned 
Though  Vendob  Reduced  Pbice. 

When  a  principal  makes  a  sale  to  a  pur- 
chaser found  by  the  broker,  having  availed  him- 
self of  the  broker's  services,  he  ia  liable  for  com- 
missions, though  the  sale  was  made  at  a  lower 
price  than  originally  proposed  by  him  to  the 
broker. 

10.  Bbokebs  €=348— Havinq  Accepted  Pub- 
chaseb, Commission  is  Eabned. 

If  owner  was '  dissatisfied  with  purchasers 
procured  by  broker,  he  should  have  notified  bro- 
ker, or  have  declined  to  enter  into  a  contract 
with  purchasers ;  but,  having  accepted  purchas- 
ers without  being  misled  by  brokers,  he  is  bound 
to  pay  broker's  commission. 

11.  Appeal  and  Ebbos  4=3171(1)— Thsobt  op 
Case  Below  Oovebns  on  Appeal. 

An  action  tried  in  lower  court  on  the  theory 
that  the  relation  between  plaintiff  and  defend- 
ant was  that  of  agent  and  principal,  the  theory 
that  the  relation  of  the  parties  was  that  of  pur- 
chaser and  vendor  will  not  be  considered  on  ap-  . 
peal. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  D.  M.  Toung,  Judge. 

Action  by  the  United  States  Farm  Land 
Company  against  R.  L.  Darter.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Ben  Berry,  of  Stockton,  for  appellant 
Butler  ft  Van  Dyke,  of  Sacramento,  for  re- 
spondent. 

BURNETT,  J.  The  action  was  by  a  real 
estate  broker  against  a  landowner  to  re- 
cover $5,000  commissions  for  procuring  a  pur- 
chaser for  land  under  a  written  contract  of 
agency.  The  answer  admitted  the  execution 
of  said  contract,  but  "denied  that  in  said 
contract  In  writing  defendant  promised  and 
agreed  to  pay  to  plaintiff  for  said  services 
of  plaintiff  in  the  event  that  the  plaintiff 
procured  and  introduced  to  defendant  a  pur- 
chaser of  said  property  all  money  realised 
In  excess  of  the  sum  of  $35,000  980,000?) 
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as  defendant  might  sell  said  property  to  a 
purchaser  procured  by  plalntlll  and  Introduc- 
ed by  plaintiff  to  defendant,  but,  on  the  con- 
trary, defendant  alleges  that,  by  the  terms 
of  said  contract  in  writing,  defendant  agreed 
to  pay  plaintiff  one-half  of  the  said  sum 
realized  from  such  sale  In  excess  of  the  sum 
of  $30,000  that  defendant  might  sell  said 
property  to  purchaser  procured  by  plaintiff 
and  introduced  by  the  plaintiff  to  defendant" 
Defendant  furthermore  alleged  in  the  answer 
"that  on  the  22d  day  of  June,  1915,  he  ter- 
minated and  canceled  the  aforesaid  agree- 
ment entered  into  between  plaintiff  and  de- 
fendant on  the  4th  day  of  December,  1914," 
and  denied  that  plaintiff  obtained  a  pur- 
chaser for  the  premises  who  "was  able  or 
willing  to  purchase  from  said  defendant  said 
property  or  any  property  for  the  sum  of 
135,000." 

Defendant  admitted  that  plaintiff  introduc- 
ed a  Mr.  Neergard  to  defendant,  but  denied 
"that  said  Neergard  or  any  other  person  pur- 
chased said  property,  or  any  part  thereof, 
for  the  sum  of  $35,000,  or  for  any  other  sum 
of  money  or  at  all."  Defendant,  however, 
alleged  that  "subsequent  to  the  termination 
and  cancellation  of  the  agreement,  dated 
December  4, 1914,  entered  into  between  plain- 
tiff and  defendant,  to  wit,  July  2,  1915,  de- 
fendant Altered  into  a  contract  of  sale  with 
the  said  Mr.  Neergard  and  W.  F.  Noble,  by 
the  terms  of  which  he  agreed  to  sell  to  said 
Neergard  and  Noble  the  property  described 
In  plaintiff's  complaint  for  the  sijm  of  $35,- 
000,  which  purchase  price  was  to  be  paid  In 
Installments  extending  over  i  period  of 
years;  that,  subsequent  to  the  termination 
and  cancellation  of  the  aforesaid  agreement 
entered  Into  between  plaintiff  and  defendant, 
defendant  agreed  that,  in  the  event  that  the 
said  Neergard  and  Noble  paid  the  install- 
ments provided  in  said  contract  of  sale 
to  be  paid,  he  would  pay  plaintiff  the 
amount  agreed  to  be  paid  by  the  terms  of 
the  agreement  dated  December  4,  1914,  and 
terminated  by  defendant ;  that  the  said  Neer- 
gard and  Noble  failed  to  pay  any  of  the  in- 
stallments provided  to  be  paid  in  said  con- 
tract of  sale  entered  Into  between  defendant 
and  said  Neergard  and  Noble  except  the  sum 
of  $2,500."  We  may  add  that  there  Is  no 
objection  to  the  form  of  the  complaint,  and 
we  have  set  out  all  the  material  parts  of 
the  answer.  By  the  foregoing  it  appears 
that  the  only  issues  were  whether  the  com- 
mission was  to  be  the  entire  excess  of  the 
selling  price  over  the  sum  of  $30,000,  or  one- 
half  thereof,  whether  said  contract  for  the 
IMyment  of  a  commission  was  terminated, 
and  whether  within  the  contemplation  of 
said  contract  plaintiff  obtained  a  purdiaser 
for  the  premises.  The  court  found  In  favor 
of  defendant  as  to  the  amount  of  commis- 
sion and  for  the  plaintiff  on  the  other  Issues. 
The  discussion  of  the  case  by  appellant  has 


taken  a  wide  range,  and  his  counsel  has  dis- 
played much  learning  and  industry,,  but  we 
think  the  determination  of  the  merits  is  a 
comparatively  simple  matter. 

The  transaction  between  the  parties  is  dis- 
closed by  correspondence,  the  managing 
agent  of  plaintiff  residing  in  Los  Angeles 
and  defendant  in  Stockton.  The  material 
portions  of  the  correspondence  we  shall  set 
forth. 

The  first  letter  was  written  by  defendant 
on  December  4,  1914,  to  A.  D.  Eildahl,  the 
representative  of  plaintiff.  It  opened  with 
the  statement: 

"Referring  to  oar  conversation  when  yoa  were 
in  Stockton  with  reference  to  the  dairy  ranch, 
will  gay  that  there  is  170  acres  five  miles  east 
of  the  courthouse  of  Stockton." 

It  proceeded  with  a  vivid  description  of 
the  land  and  its  improvenratts,  and  condud- 
ed  as  follows: 

"Make  you  a  price  of  $30,000  net  on  this 
place.  There  is  no  unimproved  land  between 
this  land  and  Stockton  that  can  be  bought  be- 
low $200  per  acre.  I  will  protect  you  on  the 
difference  between  $30,000  and  what  you  ask  for 
it.  I  will  also  allow  you  one-half  of  any  com- 
mission should  I  make  a  sale  to  any  one  on  this 
property  or  any  other  property." 

To  this  Mr.  KildaU  made  answer  on  De- 
cember 7tli,  stating: 

"I  have  to-day  received  your  favor  of  the  4th, 
with  description  of  your  dairy  farm,  just  east 
of  Stockton.  I  abaU  certainly  bear  this  in 
mind,  and  make  every  effort  to  dispose  of  it 
for  you,  probably  on  the  basis  of  about  (200 
per  acre,  which  would  mean  $4,000  commission." 

We  may  add  that,  admittedly,  respondent 
advertised  the  property  extensively,  enUsted 
the  services  of  other  agents,  and  made  quite 
an  effort  to  secure  a  purchaser  for  It  The 
result  was  that  one  Mr.  Neergard  became 
Interested  in  the  property,  and  on  May  1, 
1915,  plaintiff  wrote  to  defendant: 

"This  will  introduce  to  you  Mr,  Neergard,  of 
Noble  and  Neergard,  Compton,  Cal.  Mr.  Neer- 
gard, who  is  an  experienced  dairyman,  is  look- 
ing for  another  location  for  his  business,  and 
onr  friend,  Mr.  E.  L.  Parke,  has  told  them 
about  your  dairy  ranch  of  170  acres  located  close 
to  Stockton.  We  would'  be  glad  if  you  will 
show  Mr.  Neergard  the  property,  if  not  disposed 
of,  when  he  reaches  there.  He  .will  start  North 
in  a  few  days." 

Two  days  later  plaintiff  wrote  another  let- 
ter, referring  to  the  fact  that  it  had  written 
the  letter  of  ^trodnction  of  May  lat,  and 
saying: 

"Mr.  Neergard  will  probably  reach  Stockton 
in  the  course  of  the  next  ten  days  or  so,  and  if 
he  does  we  will  be  very  glad  if  you  could  show 
him  your  place,  if  not  then  sold.  We  under- 
stand that  his  firm  is  amply  able  to  fulfill  any 
obligation  they  undertake,  and  we  hope  that 
success  will  crown  your  efforts." 
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Mr.  Darter  replied  to  tUe  letter  on  May  ' 
Gth,  saying: 

"In  reply  to  your  fsTor  of  the  8d,  will  say 
that  I  aid  glad  to  note  that  Mr.  Neergard  is 
interested  in  the  dairy.  I  have  not  Bold  this 
place  yet,  and  hope  I  will  be  able  to  do  some 
bosinesa  with  him  when  he  arrives." 

In  answer  respondent  wrpte: 

"We  have  yours  of  the  6th  with  regard  to  the 
dairy  ranch ;  please  note  that  the  price  quoted  to 
Mr.  Neergard  by  the  broker  was  $35,000,  in- 
cluding the  stock  and  implements.  We  sent  you 
a  list  some  time  ago,  copies  of  which  wer^  sent 
to  a  number  of  agents  and  dealers  here,  and  no 
doubt  you  have  this  list  yet,  and  would  proba- 
bly refer  to  it  before  talking  price  to  Mr.  Neer- 
gard, but  I  thought  best  to  write  you  and  thus 
make  sure  that  you  understood  the  price  that 
was  quoted.  We  trust  that  you  will  l>e  able  to 
interest  Mr.  Neergard,  as  he  seems  to  prefer 
an  improved  place." 

On  May  27th  defendant  wrote  to  Mr.  Kll- 
dahl  as  follows: 

"The  parties  you  sent  up  to  look  at  the  dairy 
ranch  came  up  and  went  out  to  look  at  the  place 
and  would  be  very  glad  to  buy,  but  they  are 
unable  to  raise  more  than  four  or  five  thousand 
dollars.  He  promised  me  that  he  would  bring 
his  father-in-law,  and  that  they  might  get  to- 
gether and  consider  it.  Hoping  you  will  be  able 
to  do  something  with  it,"  etc 

On  June  21st  respondent  wrote: 

"We  understand  that  Mr.  Noble  or  Neergard, 
or  both,  have  decided  to  purchase  your  dairy 
ranch  of  170  acres,  close  to  Stockton.  We  have 
not  heard  from  you  in  the  matter,  but  presume 
you  have  the  deal  in  escrow  or  as  yet  in  an  un- 
finished state.  Please  let  us  know  how  far  you 
have  progressed,  and  how  long  in  your  opinion 
it  will  take  to  close.  The  broker  through  whom 
we  secured  this  prospect  has  to-day  made  re- 
quest for  his  commission,  and,  of  course,  we 
would  like  to  find  out  from  you  just  what  has 
been  done  before  talking  commissions  to  any- 
body. We  wrote  you  on  May  7th,  calling  your 
attention  to  the  fact  that  the  price  quoted  Mr. 
Neergard  was  $35,000,  and  we  sincerely  hope 
that  you  secured  this  price  for  the  ranch." 

On  the  day  that-  this  last  letter  was  writ- 
ten Mr.  Darter  prepared  a  written  contract 
to  be  executed  by  himself  as  party  of  the 
first  part,  and  A.  F.  Noble  and  F.  C.  Neer- 
gard, the  parties  of  the  second  part,  pro- 
viding— 

"That  the  said  party  of  the  first  part,  in  con- 
sideration of  the  covenants  and  agreements  upon 
the  part  of  the  said  parties  of  the  second  part 
herein  contained,  agrees  to  sell  and  convey  unto 
the  parties  of  the  second  part,  and  the  said  par- 
ties of  the  second  part  agree  to  purchase,  all 
that  certain  piece  or  parcel  of  land"  (describing 
the  land  involved  herein),  and  also  the  improve- 
ments and  personal  property  as  described  in  the 
letter  authorizing  respondent  to  act  as  appel- 
lant's broker. 


Said  contract  further  provided; 

"It  is  hereby  mutually  agreed  that  the  pur- 
chase price  of  the  premises  and  personal  prop- 
erty herein  described  shall  be  the  *nm  of  thirty- 
five  thousand  dollars,  and  the  said  parties  of  the 
second  part,  in  consideration  of  the  premises, 
hereby  agree  to  pay  to  the  said  party  of  the  first 
part  the  said  sum  in  the  manner  following,'  to 
wit." 

Then  follows  a  statement  of  various  In- 
stallments that  were  to  be  paid  extending 
over  a  period  of  nine  years,  deferred  pay- 
ments to  bear  6  per  cent.  Interest,  the  first 
payment  of  $4,000  to  be  evidenced  by  a  note 
due  on  or  before  November  15,  1915.  It  was 
further  stipulated  that  the  parties  of  the 
second  part  were  to  pay  all  taxes  on  the! 
property  after  said  date  of  November  15th, 
and  "Immediate  possession"  of  the  premises 
was  agreed  to  be  given  to  said  parties  of  the 
second  part.  This  agreement  of  sale  was  lor- 
warded  on  said  date  to  Neergard  and  Noble^ 
who  promptly  executed  the  same  and  return- 
ed It  to  defendant  The  latter  executed  It 
on  July  2d.  It' may  be  added  that  Neergard 
and  Noble  paid  only  the  sum  of  $2,500  on 
said  contract  They  entered  into  possession 
of  the  property  about  the  25th  of  October, 
but  afterward  defaulted  and  surrendered  It 
to  the  defendant. 

On  June-  22d  Mr.  Darter  replied  to  Mr. 
Klldahl  as  follows: 

"Replying  to  your  favor  of  the  21st  regarding 
to  commission  on  sale  of  the  dairy  ranch,  will 
say  that  Mr.  Noble  was  up  and  looked  at  the 
ranch.  Now.  they  have  not  got  money  to  buy 
the  ranch  as  you  stated,  they  want  to  pay  a 
payment  of  four  thousand  dollars.  That  Is  out 
of  the  question  to  think  of  deeding  a  man  that 
place  on  that  payment,  they  can  not  pay  that 
until  Nov.  16th.  I  may  make  a  deal  with  them, 
if  so  at  the  time  they  make  their  payments  and 
get  a  deed  to  the  property  then  I  will  allow  you 
a  commission  on  the  sale.  I  can  not  do  as  well 
by  you  as  if  they  paid  cash  or  a  reasonable  pay- 
ment besides  they  will  not  consider  the  place 
unless  I  paint  the  house  outside  and  alsO' clean' 
and  paint  the  inside  floors  and  do  this  at  my 
own  expense,  also  hold  the  place  without  inter- 
est and  I  have  to  keep  men  there  to  cut  alfalfa 
and  tend  to  the  cows.  He  also  wants  all  the 
hay.  I  will  keep  account  of  the  whole  expense 
and  will  do  the  best  I  can  for  you  but  there  will 
be  no  money  on  commissions  until  they  pay 
up  enough  to  get  a  deed.  I  hope  this  will  be 
satisfactory  to  you;  if  this  is  not  satisfactory 
I  would  rather  not  close  the  deal" 

The  reply  was  dated  Jane  24tli,  and  con- 
tained this: 

"We  quite  agree  with  you  that  It  would  be 
out  of  the  question  to  give  him  a  deed  on  a 
$36,000  property,  on  payment  of  $4,000.  Oar 
purpose  in  writing  you  before  was  to  ask  for 
information,  the  broker,  Mr.  Parke,  having  made 
demand  on  us  for  his  share  of  the  commission. 
We  have  written  Mr.  Parke  to-day  with  a  copy 
of  your  letter.  In  the  latter  portion  of  your 
letter,  you  stated  that  no  money  on  commis- 
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Bioila  will  be  paid  until  the  pnrcbaBer  sets  a 
deed.  Please  write  us  as  to  how  much  you  would 
require  paid  for  a  deed.  Also  let  us  know  at 
what  price  you  were  figuring  with  Mr.  Noble, 
and  what  portion  of  this  price  you  would  re- 
quire in  order  to  pay  out  the  commission.  Yon 
understand  we  want  to  be  reasonable  in  the 
matter  of  this  commission,  but  haying  secured 
this  prospect  through  another  broker,  we  want 
to  do  the  right  thing  by  the  liroker,  and  we 
would  like  to  have  yon  secure  enongh  down  so 
that  you  can  pay  out  our  commission,  or  at  least 
the  major  part  of  it." 

On  June  26tli  Mr.  Dafter  zepll«d: 

"Now  as  I  explained  to  you  in  my  letter'  of 
the  22ad,  that  Mr.  Noble  and  Neergard  has  only 
about  ^,000  and  they  haven't  that  amount  at 
the  present  time  and  that  is  all  the  money  that 
they  wiU  be  able  to  pay,  that  if  the  deal  is 
dosed  at  all.  They  ,are  only  taking  an  option 
to  boy  this  property,  and  as  explained  in  my 
letter  of  the  22nd  that  is  if  it  is  not  satisfactory 
to  you  I  would  rather  not  close  the  deal.  There 
has  been  no  further  developments  in  the  deal  up 
to  the  present  time,  and  if  I  make  the  deal  with 
them  at  all  I  will  have  to  allow  them  ten 
years  in  which  to  pay  for  the  property.  While 
you  were  in  Stockton,  I  stated  to  you  that  I 
wanted  $10,000  to  |12,000  payment  Since  that 
time  I  have  been  losing  money  and  the  interest 
and  entire  expense  of  keeping  the  place,  paint- 
ing the  buildings,  etc.,  to  November  first  will 
run  from  $1,200  to  $1,500.  Will  say  that  you 
could  not  expect  any  commission,  under  about 
six  years  unless  they  are  able  to  pay  more  than 
they  think  they  will  be  able  to,  if  they  carry 
their  deal  through.  Hoping  this  will  be  satis- 
factory," etc 

On  June  28th  Mr.  Kildahl  wrote: 

"We  note  that  in  case  of  a  deal  you  would 
have  to  give  Noble  and  Neergard  ten  years  time 
in  which  to  pay  the  deferred  installments. 
While  we  would  not  expect  you  to  pay  out  the 
whole  commission  on  a  down  payment  from  the 
,  purchasers  if  only  $4,000,  yet  we  are  quite  sur- 
prised to  hear  that  we  would  have  to  wait  six 
years  for  a  $5,000  commitoion.  In  fact  you  es- 
timate in  your  letter  that  we  could  not  expect 
any  commission  at  all  until  six  years  have  pass- 
ed by.  If  you  sold  the  place  at  $35,000  with 
$4,000  down  the  annual  payments  would  be 
$3,100  in  six  years  $18,600,  so  that  at  the  end 
of  that  period  $22,600  will  have  been  imid  you. 
Do  you  not  think  you  could  reasonably  be  ex- 
pected to  pay  out  a  $5,000  commission  in  less 
time  than  that?  We  are  willing  to  be  reason- 
able, but  even  with  the  larger  amount  of  chat- 
tels included  and  the  consequent  risk  we  think 
you  should  pay  out  this  commission  in  annual 
installments  inside  of  the  first  three  or  four 
years.  By  the  way,  you  have  not  as  yet  stated 
what  the  consideration  would  be  in  case  of  a 
deal.  We  are  trying  to  get  hold  of  the  broker 
who  was  Instrumentkl  in  sending  us  the  pros- 
pect but  he  is  out  in  the  country  and  will  not 
be  bade  in  time  to  find  him  by  phone  to-day. 
His  attitude  in  the  matter  of  commission  will 
largely  govern  our  action." 

On  the  next  dtiy,  June  29th,  he  again 
wrote: 


"Referring  again  to  your  favor  of  the  20th, 
with  regard  to  the  Noble-Ncergard  deal,  we  may 
say  that  we  have  to-day  talked  with  Mr.  Parke, 
the  broker  In  the  transaction,  and  from  what 
he  has  told  as  we  gather  that  tliese  people,  if 
properly  handled,  are  amply  able  to  take  care 
of  the  purchase.  Mr.  Parke  will  have  all  his 
time  taken  to-morrow  and  Thursday,  but  prom- 
ises to  see  Mr.  Noble  and  Mr.  Neergard  on 
EYiday  without  fail.  On  that  day  we  shall  have 
a  report  as  to  what  can  be  done.  It  is  more 
than  likely  that  the  $4,000  cash  payment  which 
you  mentioned,  can  be  materially  increased." 

On  Jnl7  1st  Mr.  Eildahl  wrote  as  follows: 

"Mr.  Parke,  the  broker  in  the  deal  with  Mr. 
Noble  found  that  he  was  able  to  interview 
Mr.  Noble  sooner  than  anticipated,  and  states 
to-day  that  he  has  seen  a  copy  of  the  contract 
between  yourself  and  Mr.  Noble.  It  seems  to 
me  more  like  an  actual  straight  agreement  for 
sale  than  an  option.  We  are  at  a  loss  to  tm- 
derstand  why  yon  agreed  to  accept  $4,000  on 
November  15th  next,  as  a  down  payment  when 
you  have  been  holding  out  for  $10,000  to  $12,- 
000.  If  you  had  held  out  for  the  original  down 
payment  as  outlined  to  the  writer  when  in 
Stockton,  we  are  quite  confident  that  the  $4,000 
down  payment  which  is  now  covered  by  note 
could  be  doubled  by  next  fall.  At  least  Mr. 
Parke,  from  his  knowledge  of  Mr.  Noble's  con- 
dition states  that  he  is  quite  confident  of  se- 
curing $8,000  if  we  had  been  advised  by  you 
as  to  the  conditions.  With  regard  to  commis- 
sion, of  course,  there  can  be  no  qnestion  as  to 
the  amount,  as  the  contract  between  yourself 
and  Mr.  Noble  gives  the  consideration  at  $36,- 

000  and  your  letter  of  December  4,  1914,  dis- 
tinctly states  that  yon  would  protect  us  on  the 
difference  between  $S0,000  and  what  we  ask- 
ed for  the  property.  AJs  to  the  manner  of  pay- 
ing this  commission,  we  want  only  what  ia 
fair  and  reasonable,  and  since  you  have  agreed 
to  sell  to  Mr.  Noble  with  such  a  small  iMiymeat 
down,  we,  of  course,  will  not  expect  the  whole 
commission  to  be  now  paid.  However,  we  feel 
that  in  justice  to  both  Mr.  Parke  and  ourselves 
a  portion  of  the  down  payment  should  be  used 
toward  the  payment  of  commission.  We  cer- 
tainly cannot  wait  six  years  (at  which  time 
Mr.  Noble  will  have  paid  $28,000)  for  this  com- 
mission." 

The  next  day  Mr.  Darter  replied,  saying: 

"I  am  in  receipt  of  your  favor  of  July  1st 
and  note  what  you  have  to  say  with  reference 
to  commission  on  the  deal  and  I  will  say  that 

1  am  very  much  disappointed  in  your  demand 
under  the  conditions.  I  certainly  thought  that 
when  you  sent  these  people  here  that  you  would 
allow  me  to  use  my  best  judgment  with  refer- 
ence to  making  the  sale  and  that  you  would  be 
satisfied  with  whatever  I  did  and  will  say 
further  that  you  will  have  to  be  satisfied,  as 
the    deal    has   been  -  practically   consummated. 

*  *  *  As  I  stated  before  I  will  keep  account 
of  all  the  extra  expense  that  I  have  been,  and 
wUl  render  yon  statement  of  the  same  and  will 
allow  yon  a  commission  but  will  say  that  you 
had  just  as  well  forget  about  trying  to  get  any 
commission  out  of  the  first  payment  of  $4,000. 

*  *  *  I  have  just  made  arrangements  this 
afternoon  expecting  to  give  Mr.  Neergard  and 
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Mr.   Noble  possesiion  at  any  time  that  they 
are  ready." 

Two  other  letters  passed  between  the  par- 
ties, one  of  July  7th  from  Mr.  Eildabl,  com- 
plaining of  the  conduct  of  Mr.  Darter  In 
closing  the  deal  without  ihforming  him,  and 
stating  that  through  Mr.  Parke  he  could 
probably  have  secured  $8,000  in  cash  on  the 
purchase.  There  was  no  modification  of  fhe 
demands  for  the  .commission,  but  the  letter 
stated: 

"We  shall  let  the  present  deal  rest  until 
Noble  and  Neergard  decide  on  how  mudi  they 
want  to  pay  in  the  fall." 

The  other  was  written  by  Mr.  Eildahl  on 
August  6,  1915,  in  which  he  stated: 

"We  are  writing  you  again  in  the  matter  of 
the  $5,000  commission  in  the  sale  of  the  dairy 
farm  to  Messrs.  Noble  and  Neergard  as  the  mat- 
ter is  not  in  very  satisfactory  shape  as  it  now 
stands.  We  now  ask  that  you  make  an  in- 
dorsement on  your  copy  of  the  contract  to  the 
effect  that  the  United  States  Farm  Land  Com- 
pany has  a  claim  of  $5,000  against  the  contract 
tbgether  with  interest  since  the  date  thereof, 
June  21,  1915.  This  can  be  made  in  the  pres- 
ence of  a  notary  public  or  any  one  else  who 
can  certify  to  the  facts.  We  are  asking  this 
partly  because  of  the  fact  that  Mr.  Parke,  the 
broker  in  the  transaction,  wants  assurance 
that  his  claim  will  be  taken  care  of,  and  partly 
becanse  we  want  the  thing  fixed  along  business 
lines,  in  case  of  your  death  or  other  unfore- 
seen circumstances." 

[1]  From  the  foregoing  it  la  quite  apparent 
there  was  no  reyocation  or  cancellation  of 
the  contract  of  employment.  The  contract  of 
agency  of  December  4,  1914,  was  for  an  in- 
definite period,  and  to  terminate  it  the  duty 
was  Incumbent  upon  appellant  to  give  notice 
of  its  cancellation.    This  he  did  not  do. 

[2]  While  a  contract  of  employment  re- 
mains executory  the  prindpal  may  rescind  it, 
but  the  party  claiming  the  right  of  rescission 
must  give  notice  to  the  other  party  to  the 
contract  of  the  fact  that  he  does  withdraw, 
and  this  before  the  other  imrty  has  perform- 
ed. Gaty  V.  Sack,  19  Mo.  App.  470;  Nolan  v. 
Swift,  111  Mich.  56,  69  N.  W.  96;  Lloyd  v. 
Matthews,  51  N.  Y.  124. 

[3]  The  presumption  is  in  favor  of  the  con- 
tinuance of  the  agency  (Hartford  v.  McGilli- 
cuddy,  103  Me.  224,  68  Atl.  860,  16  L.  R.  A. 
[N.  S.]  431,  12  Ann.  Cas.  1083),  and  this  Is 
strengthened  by  the  evidence  to  which  we 
have  referred.  Not  only  did  appellant  fall 
to  notify  respondent  of  the  termination  of  the 
agency,  but  in  the  correspondence  which  we 
have  quoted  he  recognized  the  continued  au- 
thority of  respondent,  and  only  sought  to  se- 
cure a  modification  as  to  the  time  and  condi- 
tion of  payment  of  the  commission. 

[4]  The  proposed  modification,  however, 
was  never  accepted,  and  It  cannot  be  said 
that  there  was  a  new  contract  between  the 
parties,  as  there  was  no  agreement  upon  the 
terms  of  any  modification. 


[S]  Indeed,  we  may  go  fni^er  aad  say  that 
the  proposed  modification  came  too  late  to 
affect  plaintifCs  claim,  for  the  reason  that 
the  purchaser  had  already  signed  a  contract 
binding'^  him  to  purchase  the  property,  and 
this,  as  far  as  the  broker  is  concerned,  is 
equivalent  to  a  sale.  Gunn  v.  Bank  of  Cali- 
fornia, 99  CaL  849,  33  Pac.  1105;  Pehl  v. 
Fanton,  17  Cal.  App.  251,  119  Pat  400. 

It  is  admitted,  indeed,  by  appellant  that 
he  could  not  repudiate  the  agency  after  he 
had  entered  Into  a  contract  of  sale  with  the 
purchaser.  ^ 

[•]  The  only  real  question  left  is  whether 
respohdent  performed  services  which  entitled 
it  to  the  commission.  The  rule  Is  that  "the 
services  of  a  real  estate  broker  are  fully  per- 
formed,  his  commission  fally  earned,  when 
he  has  procured  a  purchaser  ready  and  will- 
ing to  enter  i;ito  a  valid  oontratst  of  sale  upon 
the  terms  fixed  by  the  owner.  The  subse- 
quent insolvency  of  the  purchaser  so  procured 
by  the  broker,  after  the  sale  of  the  real  prop- 
erty has  been  completed  cannot  defeat  the 
recovery  of  the  broker's  commissions."  Root 
V.  Greadwohl,  20  Cal.  App.  139,  128  Pac.  4ia 

[7,  S]  There  Is  no  donbt  herein  from  the 
foregoing  correspondence  that  respondent 
procured  Noble  and  Neergard  as  purchasers 
for  the  property;  that  appellant  entered  Into 
a  contract  of  sale  with  them  for  the  con- 
sideration of  $35,000,  and  therefore  the  ooiA- 
mission  was  earned,  notwithstanding  the  pur- 
diasers  afterward  defaulted. 

[9]  Indeed,  the  rule  is  that  "when  a  prln- 
cii>al  makes  a  sale  to  a  purchaser  found  by 
the  broker,  having  availed  himself  of  the 
broker's  services,  he  is  Uable  for  commissions, 
though  the  sale  was  made  at  a  lower  price 
than  originally  proposed  by  him  to  the  bro- 
ker." Walker  on  Real  Estate  Agency,  $  302. 

[10]  If  defendant  was  dissatisfied  wlQi  the 
purchasers  secured  by  plaintiff,  he  shoald  at 
least  have  notified  respondent  to  that  effect, 
or  have  declined  to  enter  into  the  contract  of 
sale  (Cal.  Land  Security  Co.  v.  Ritchie,  180 
Pac.  625) ;  but  having  accepted  them  as  wor- 
thy of  confidence,  without  being  misled  In  any 
respect  by  respondent,  he  is  bound  to  pay  for 
said  service. 

[11]  Some  contention  is  made  in  the  open- 
ing brief  of  a];4>ellant  that  the  relation  be- 
tween him  and  respondent  was  that  of  vendor 
and  purchaser  rather  than  of  principal  and 
agent  This  view,  however,  Is  opposed  to  his 
admission  in  the  pleadings  and  to  the  theory 
upon  which  the  case  was  tried.  This  theory 
cannot,  therefore,  be  regarded  in  the  appel- 
late court  Blanc  v.  Connor,  167  Cal.  719, 141 
Pac.  217. 

It  may  be  added  that  there  Is  no  averment 
or  proof  of  fraud,  there  is  no  pretense  that 
respondent  took  any  advantage  of  appellant, 
and  it  would  seem  that  the  only  debatable 
question  is  whether  respondent  was  not  en- 
titled to  a  judgment  for  $5,000  Instead  of 
$2,500.    As  to  this,  however,  respondent  has 
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Bot  appealed,  and  tbeiefore  does  not  com- 
plain. 

We  are  satlsfled  there  la  no  legal  ground 
for  Interfering  with  the  conclusion  of  the 
lower  court,  and  the  Judgment  is  affirmed. 

We  ooacnr:  CHIPMAN,  P.  J.;  HABT,  J. 


NATIONAL  SURETY  CO.  v.  WILCOX  et  al. 
(ClY.  2295.) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tirion  1,  California.    Jnly  31,  1919.) 

Ikdehnitt  *s»8— Agbeemekt  to  iNDEiramr 
StrBrrr  Company  Constbtjkd. 
Where  a  lumber  company  and  defendants 
agreed  to  indemnify  plaintiff  surety  company 
for  any  payments  made  under  any  bond  issued 
at  the  request  of  the  lumber  company  and  de- 
fendants, defendants  were  not  liable  to  indem- 
nify the  surety  company  on  a  bond  issued  at 
the  request  of  the  lumber  company  alone  and 
without  defendants'  knowledge. 

Appeal  from  Superior.  Court,  Los  Angeles 
County;   John  W.  S^enk,  Judge. 

Action  by  the  National  Surety  Company 
against  W.  W.  Wilcox  and  Dan  Johnston. 
Prom  Jndgment  for  defendants,  plaintiff  ap- 
peals.   AfBrmed.  ^ 

Bennett,  TumbuU  &  Thompson,  of  Los 
Angeles,  and  Rupert  B.  TumbuU  (Albert  J. 
Hamo,  of  counsel),  for  appellant  , 

Barstow,  Bohe  &  Jeffers,  of  Los  Angeles; 
-for  respondents. 

SHAW,  J.  In  this  action  plaintiff,  at  the 
special  Instance  and  request  and  for  and  on 
behalf  of  Standard  Lumber  &  Wrecking  Com- 
pany, whose  proiierty  was  attached  in  a 
suit  brought  against  it  by  the  Paciflc  Lumber 
Company,  executed  a  bond  under  and  by  vir- 
tue of  which  the  property  so  attached  was, 
as  provided  by  law  In  such  cases,  released 
therefrom.  Thereafter  Judgment  was  ren- 
dered In  favor  of  the  Paclflc  Lumber  Com- 
pany and  against  Standard  Lumber  &  Wreck- 
ing Company,  defendant  in  said  suit,  for  the 
sum  of  1769.82,  which  the  plaintiff  herein,  as 
surety  upon  said  bond,  paid,  and,  claiming 
the  bond  so  given  for  the  release  of  the  prop- 
erty attached  by  the  Paclflc  Lumber  Com- 
pany was  made  and  executed  by  it  in  consld- 
eratlAi  of  a  written  agreement  of  WUcox  and 
Johnston,  defendants  herein,  to  Indemnify  It 
against  loss  due  to  Its  act  in  making  the 
bond,  brought  this  action  to  recover  thereon. 

Plalntifl  appeals  from  a  Judgment  ren- 
dered in  favor  of  defendants  based  upon  a 
finding  that— 


"It  is  not  true  that  said  contract  of  indem- 
nity was  the  consideration  and  induconent, 
or  consideration  or  inducement,  upon  which  and 
for  which,  or  upon  which  or  for  which,  the 
plaintiff  executed,  signed,  and  delivered,  or  ex- 
ecuted or  signed  or  delivered,  the  said  bond 
or  undertaking.  •  •  •  It  is  true  that  said 
iKtnd  or  undertaking  so  i^ned  by  the  plaintiff  in 
said  actioD  was  issued  upon  the  plaintiff's  own 
responsibility  on  appUcation  only  of  Standard 
Lumber  &  Wrecldng  Company,  without  any 
reference  to,  and  without  relying  upon,  the 
contract  of  indemnity  attached  to  the  plaintiff's 
said  complaint,  marked  'Exhibit  A,'  and  with- 
out any  promise  or  agreement  on  the  part  of 
the  defendants,  or  either  of  them,  to  reimburse 
the  plaintiff  therefor." 

These  findings  are  attacked  upon  the 
ground  that  the  evidence  Is  Insufficient  to 
impport  them. 

It  appears  that  the  Standard  Lumber  ft 
Wrecking  Company  had  frequent  occasion  to 
call  uiwn  plaintiff  for  the  execution  of  bonds 
for  and  on  Its  behalf,  and  for  the  purpose  of 
protecting  plaintiff  from  liability  upon  the 
bonds  so  Issued  to  said  company,  defendants 
Wilcox  and  Johnston  were  in  the  habit  of 
executing  instruments  In  writing,  whereby 
they  agreed  to  indemnify  plaintiff  tot  any 
loss  sustained  by  reason  of  the  making  of 
such  bonds  for  and  on  behalf  of  said  com- 
iwny.  Under  these  circumstances,  a  writ- 
ing In  the  nature  of  a  blanket  agreement  of 
indemnity,  and  signed  by  the  Standard  Lum- 
ber &  Wrecking  Company,  and  defendants 
W.  W.'  Wilcox  and  Dan  Johnston,  was  ex- 
ecuted on  January  30,  1912,  which  contained 
the  following  recital: 

"This  agreement  witnesseth:  That,  whereas. 
Standard  Lumber  &  Wrecldng  Company,  In- 
corporated, W.  W.  Wilcox  and  Dan  Johnston 
(hereinafter  called  applicant),  may  from  time 
to  time  hereafter  request  the  National  Surety 
Company,  a  corporatioo  under  the  laws  of 
the  state  of  New  York  (hereinafter  called  the 
company),  to  make  and  execute  various  and 
sundry  bonds  and  undertakings ;  and,  where- 
as, the  company,  by  making  and  executing  such 
bonds  and  undertakings,  may  become  liable  to 
pay,  and  may  pay,  various  and  sundry  sums  and 
Amounts  of  money  under  such  bonds  and  under- 
takings: •  •  •  Now,  therefore,  in  consider- 
ation of  the  premises,  we,  the  undersigned, 
hereby  covenant  with  the  company,  its  succes- 
sors and  assigns,  in  manner  following— that  is 
to  say" 

— ^followed  by  various  and  sundry  provisions 
and  covenants  on  the  part  of  the  signers  of 
the  agreement,  among  which  was  one  to 'the 
effect  that  they  would  Indemnify  and  hold  the 
crtmpany  harmless  from  any  demands,  lia- 
bilities, expenses,  and  loss  of  whatsoever 
kind  or  nature  sustained  or  Incurred  by  rea- 
son of  Its  executing  such  bonds  and  undei^ 
takings,  which  agreement  appellant  claims 
covered  and  included  the  bond  so  given  by 
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It  for  the  rdease  of  the  property  of  the  Stand- 
ard Lumber  &  Wrecking  CompaBy  levied  ap- 
on  by  writ  of  attachment  Issued  In  the  ac- 
tion brought  against  It  by  the  Pacific  Lum- 
ber Company. 

It  Is  clear,  we  think,  that  the  agreement 
sued  upon  has  reference  solely  and  alone  to 
bonds  executed  by  plaintiff  at  the  request  of 
the  applicant  therefor  and  named  therein; 
and  It  is  likewise  clear  that  the  applicant 
was  the  Standard  Lumber  &  Wrecking  Com- 
pany, Incorporated,  W.  W.  Wilcox,  and  Dan 
Johnston.  The  Writing  given  by  these  par- 
ties was  in  the  nature  of  a  blanket  agree- 
ment to  Indemnify  plaintiff  for  losses  sus- 
tained by  reason  of  executing  certain  spe- 
cific bonds,  Tlz.  those  requested,  not  by  the 
Standard  Lumber  &  Wrecking  Company, 
but  by  those  designated  In  the  agreement  as 
constituting  the  applicant,  the  effect  of  which 
was  that  defendants  Wilcox  and  Johnston  In- 
curred no  liability  to  plaintiff  under  said 
agreement  unless  It  was  made  to  appear  that 
they  Joined  with  the  Standard  Lumber  & 
Wrecking  Company  In  a  request  for  such 
bond.  It  is  nether  alleged,  proved,  nor 
claimed  by  plaintiff  that  either  of  these  de- 
fendants ever  requested  it  to  Issue  the  bond 
in  tlie  suit  brought  by  the  Padflc  Lumber 
Company  against  the  Standard  Lumber  & 
Wrecking  Company,  but  that  It  was  execut- 
ed at  the  request  of  the  latter  company  alone 
and  without  defendants'  knowledge.  De- 
fendants' covenant  was  to  indemnify  plaintiff 
for  loss  sustained  upon  bonds  executed  upon 
their  request.  They  did  not  request  the  is- 
suance of  the  bond  in  question,  and  knew 
nothing  about  it.  Hence  it  is  one  not  cov- 
ered by  the  agreement  to  indemnify  plain- 
tiff, and  Imposes  no  obligation  upon  defend- 
ants to  answer  for  any  loss  resulting  from 
its  execution. 

Our  conclusion  renders  it  unnecessary  to 
discuss  other  alleged  errors,,  since,  if  we  are 
correct,  they  could  in  no  event  affect  the  de- 
termination of  the  case. 

The  Judgment  is  affirmed. 

We  concur:  CONRET,  P,  J.;  JAMES,  J. 


DAVIES  V.  RAMSDELL. 
(ay.  2718;    S.  F.  8530.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  March  25,  1919.  Opin- 
ion of  Supreme  Court  Denying  Rehearing 
May  22,  1919.) 

1.  Injunction    «=>1  —   Within    InhkreMt 

POWEB   OF   EQXJITT. 

Equity  has  inherent  power  in  aid  of  its 
jurisdiction  to  grant  injunctions,  and  the  ex- 
ercise of  the  power  rests  very  largely  in  the 
discretion  of  the  chancellor. 


2.  Receivess  9s>8— AfPOIimiXNT  WiTHur  In- 
HEBENT  Power  of  Chanckixos. 

Equity  has  inherent  power  in  aid  of  its  Ju- 
risdiction to  appoint  reavers,  and  the  exer- 
cise of  the  power  rests  f  ery  largely  in  the  dis- 
cretion of  the  chancellor. 

3.  Appeal  and  Ebbob  €=>920(5)— On  Re- 
view Apointment  of  Rxcxivbb  PKEsman 
ReouLab. 

On  appeal  every  presumption  is  in  favor  of 
the  regularity  of  an  order  of  a  chancellor  ap- 
pointiag  a  receiver. 

4.  Appeai.  and  Ebbob  «s>1024(2)— WraaHx 
OF  AFFiDAviTfl  on  Review  of  Obokb  Ap- 

FoiNTiNo  Receives. 
On  appeal  from  an  order  appointing  a  re- 
ceiver on  plaintiffs  appUcation,  where  there 
is  any  conflict  in  the  affidavits,  those  in  favor  of 
the  prevailing  party  must  be  taken  as  estab- 
lishing the  facts  stated  therein,  and  also  facts 
which  may  reasonably  be  inferred  or  presumed 
from  direct  and  positive  statements. 

6.  Appbai.  and  Ebbob  «3>1097(1)— Dboibion 
ON  Anotheb  Appeal  Basxd  ok  Saub  Faots 
Law  of  Thx  Cask. 
On  appeal  from  an  order  appointing' a  re- 
ceiver in  an  action  to  remove  a  cloud  on  title, 
a  decision   on  another   appeal   from  the   final 
Judgment  in  the  action,  so  far  as  it  is  based  on 
the  same  facts,  furnishes  the  law  of  the  case. 

Opinion  of  Supreme  Court  Denying  Rehearing. 

6.  Appeal  and  Ebbob  <3=3l01S(4)— When  Fi- 
nal Judgment  was  fob  Plaintiff  Ap- 
pointment OF  Rbceiveb  was  Habmlebs  to 

DEFENDANT. 

Where  the  final  judgment  in  an  action  to 
remove  a  cloud  on  title  estabUshed  the  right 
of  plaintiff  to  the  possession  of  the  property  and- 
to  be  freed  from  all  claims  of  the  defendant  as 
of  the  date  of  the  filing  of  the  complaint,  de- 
fendant, on  appeal  from  an  order  appointing  a 
receiver,  cannot  complain  that  the  order  was 
erroneous,  because  he  could  not  have  been  in- 
jured thereby;  the  final  Judgment  in  the  case 
having  been  affirmed. 

Appeal  from  Superior  Court,  Alameda 
County ;  William  EL  Waste. 

Action  by  Glennie  Davies  against  Lude  O. 
Ramsdell.  The  District  Court  of  Appeal  af- 
firmed an  order  appointing  a  receiver,  and 
the  Supreme  Court  denied  a  rehearing. 

See,  also,  181  Fac.  94k 

O.  D.  Dethlefsen,  of  Oakland,  and  Peck, 
Bunker  &  Cole,  of  San  Francisco,  for  appel- 
lant , 

Ralph  R.  Eltse  and  Elston,  Clark  &  Nlchohi, 
all  of  Berkeley!  for  respondent 


LAN6D0N,  P.  J.  [1-4]  This  is  an  appeal 
from  an  order  appointing  a  receiver  pen- 
dente lite,  in  a  suit  in  equity,  more  resem- 
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bllng  the  old  suit  to  remove  a  clond  on  title 
than  the  Code  rait  merely  to  qniet  title.  The 
appellant  contends  the  order  should  not  have 
been  made,  ae  snch  appointments  are  not  ns- 
nally  made  In  suits  to  Qulet  title.  In  this 
case  there  were  equitable  considerations  be- 
fore the  court  in  addition  to  those  of  the  or- 
dinary suit  to  quiet  title.  Equity  has  inher- 
ent power  in  aid  of  its  jurisdiction  to  grant 
injunctions  and  to  appoint  receivers,  and  the 
exercise  of  the  power  rests  very  largely  in  the 
discretion  of  the  chancellor.  Bvery  presump- 
tltm  is  In  favor  of  the  regularity  of  the  order. 
Mere  denial  of  the  facts  in  the  plalntUTs  ver- 
ified complaint  and  affidavits  simply  presents 
an  issue  of  fact,  which  the  court  below  de- 
termined adversely  to  the  appellant  If  there 
is  any  conflict  in  the  affidavits,  those  in  favor 
of  the  prevailing  party  must  be  taken  as  es- 
tablishing the  facts  stated  therein,  and  also 
all  facts  which  may  reasonably  be  Inferred 
or  presumed  from  the  direct  and  positive 
statements.  Doak  v.  Bmson,  152  Cal.  19,  91 
Pac.  1001. 

[6]  After  the  order  appointing  the  receiver 
was  made.  Judgment  was  rendered  for  the 
plaintiff,  from  which  Judgment  the  defendant 
below,  the  appellant  here,  appealed.  The 
Judgment  has  this  day  been  'affirmed.  Davies 
V.  Ramsdell  (No.  2724)  181  Pac.  94.  The  de- 
cision on  the  appeal  from  the  Judgment,  so  far 
as  it  is  based  upon  the  same  fbcts  as  those 
presented  on  this  appeal,  furnishes  the  law 
of  the  case.  On  the  application  for  the  ap- 
pointment of  the  receiver  both  parties  re- 
lied upon  substantially  the  same  facts  as 
those  set  forth  in  the  pleadings  on  which 
Judgment  was  entered.  Eversdon  v.  Mayhew, 
85  CaL  1,  21  Pac.  431,  24  Pac.  382.  The  Judg- 
ment established  the  right  of  the  plaintift  to 
the  possession  of  the  property  and  to  be  freed 
from  all  claims  of  the  defendant  as  of  the 
date  of  the  filing  of  the  complaint  At  the 
date  of  the  order  appointing  the  receiver,  the 
defendant  had  no  right  to  the  possession  of 
the  property  nor  to  collect  its  rents.  How, 
then,  was  she  injured  by  the  appointment  of 
a  receiver?  Even  though  the  appointment 
was  erroneous,  in  determining  this  appeal  the 
rule  that  the  appellant  must  show  Injury  as 
well  as  error  would  require  the  order  to  be 
affirmed  for  the  reason  that  the  reversal 
would  not  benefit  the  appellant.  Horton  v. 
City  of  Los  Angeles,  119  Cal.  602,  51  Pac.  956; 
Foster  v.  Smith,  115  CaL  611,  4T  Pac.  591. 
The  order  was  a  remedial  process  and  was  fol- 
lowed by  Judgment  in  favor  of  the  prevailing 
party.  In  such  a  case  the  court  will  not  re- 
vise the  propriety  of  the  order.  Hicks  v.  Da- 
vis, 4  Cal.  67 ;  Imperial  Land  Co.  v.  Imperial 
Irr.  Dist,  173  CaL  674,  161  Pac.  119;  Adams 
V.  Prather,  176  CaL  164,  167  Pac.  867;  Es- 
tate of  McSwahi,  176  CaL  288,  168  Pac.  117. 

The  order  appealed  from  is  affirmed. 

We  concur:  HAVEN,  J.;  BRITTAIN,  J. 


Opinioa  of  the  Supreme  Court  Denying  Re- 
hearing. 
In  Bank. 

PER  CURIAM.  [8]  The  appUcatlon  for  a 
rehearing  in  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District  Division  Two,  Is  denied  on  the 
ground  last  stated  in  the  opinion  of  the  Dis- 
trict Court  of  Appeal,  which  is  substantially 
that  the  judgment  in  favor  of  the  plaintifC, 
on  whose  application  the  receiver  was  ap- 
pointed, having  been  affirmed,  and  having  be- 
come final,  it  does  not  appear  bow  the  ap- 
pellant could  possibly  have  been  prejudiced 
by  tlie  making  of  the  order.  We  express  no 
opinion  upon  the  first  question  discussed  in 
the  (pinion,  viz.  the  propriety  of  the  appoint- 
ment of  a  receiver  In  such  a  case  as  this. 

All  concur. 


LEACH  V.  KLEIN,    (av.  2004.) 

(District  Court  of  AppeaL  Third  District  Cali- 
fornia.   July  28,  1919.) 

1.  Afpeai,  awd  Bbbob  «=»981-'-Abu8k  of  Dis- 
OBETioN— New  TKiAiy—BxcroBiNa  Failubi; 
TO  Pboducb  Witnesses. 

Discretion  of  trial  court  in  ezcasing  defend- 
ant for  not  produdng  witnesses  at  trial  to  show 
that  his  cattle  were  not  present  at  such  a  time 
that  they  conld  have  committed  the  trespass 
complained  of  held  not  to  be  interfered  with  on 
appeaL 

2.  New  Tbuli.  «S9104(1)  —  Nkw  Evidsnos  — ' 
Pbobablk  Chanoino  or  Rbstti.t. 

The  teat  as  to  whether  a  new  trial  shall  be 
granted  for  proposed  new  evidence  objected  to  as 
cumolative  is  whether  It  would  probably  change 
the  result 

3.  New  Tbiai  «=37e(2)— Excessive  Dauaqes 

— DlSCBKTlON  OF   COUBT. 

Where  plaintiff  recovered  $1,260  for  damages 
for  trespass  by  cattle  resulting  in  the  destruction 
of  certain  fig  trees,  held,  that  trial  coart  would 
not  abuse  its  discretion  in  granting  a  new  trial 
on  ground  that  the  amount  of  damages  awarded 
was  entirely  disproportionate  to  the  actual  loss. 

Appeal  from  Superior  Court  Tulare  C!oun- 
ty ;  J.  A.  Allen,  Judge. 

Action  by  Edith  Leadi  against  O.  H.  Eaeln. 
Verdict  for  plaintlS,  and,  from  an  order 
granting  a  new  trial,  plaintiff  appeals.  Or- 
der affirmed. 

J.  T.  Fuller,  of  Portersville,  for  appellant 
D.  B.  Perkins,  of  Visalia,  for  respondent 

BURNE3TT,  J.  The  action  was  for  dam- 
ages alleged  to  have  been  caused  by  defend- 
ant's cattle  to  plaintiff's  fruit  trees  and 
crops,  and  the  Jury  rendered  a  verdict  in  her 
favor  for  $1,250.  A  motion  for  a  new  trial 
was  made  by  defendant  on  the  grounds  of 
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newly  discovered  evidence,  and  that  the  ver- 
dict was  ezcessive,  appearing  to  have  been 
given  under  the  influence  of  passion  or  pre]- 
udice,  and  the  motion  was  granted  by  the 
trial  judge  in  the  following  language: 

"Said  motion  having  heretofore  been_  argued 
and  submitted  for  decision,  now  at  this  time, 
the  court,  having  duly  considered  the  law  and 
the  evidence  and  being  fully  advised  of  its  opin- 
ion therein,  doth  order  that  said  motion  for  a 
nfew  trial  be  and  is  hereby  granted." 

The  appeal  is  by  the  plaintiff  from  said 
order. 

Plaintiff  owned  a  tract  of  land  of  14.84 
acres,  10  of  wliich  she  claimed  was  under  cul- 
tivation. This  tract  was  fenced  and  was 
surrounded  by  a  larger  tract  used  as  a  cattle 
range,  which  was  rented  by  defendant.  It  is 
claimed  by  plaintiCt  that  the  damage  was 
caused  between  May  20,  1917,  and  June  10th 
of  that  year.  Defendant  contends  that  be 
took  Ills  cattle  away  from  this  pasture  on 
May  20, 1917,  and  that  they  were  not  in  that 
vicinity  thereafter.  No  one  testified  to  have 
seen  any  cattle  on  plalntifTs  premises,  the 
plaintur  herself  being  absent  from  the  place 
at  that  time.  However,  there  is  sufficient  ev- 
idence to  Justify  the  conclusion  that  the  dam- 
age was  caused  as  alleged  in  the  complaint. 
In  addition  to  the  defense  that  his  cattle 
•were  not  in  the  vicinity  at  the  time  and 
could  not,  therefore,  have  caused  the  damage 
to  plalntifTs  property,  defendant  endeavored 
to  show  that  the  extent  of  the  injury  was 
grossly  exaggerated  by  plaintiff ;  but  there  is 
'substantial  suiH>ort  in  the  record  for  the 
amount  of  the  verdict 

In  support  of  her  theory  that  defendant 
was  responsible  for  the  damagre,  plaintiff  tes- 
tified to  a  conversation  with  him  In  which 
she  claims  he  admitted  that  it  must  have 
been  his  cattle  that  trespassed  upon  her 
land.  As  to  this  point,  she  relied,  in  her 
case  in  chief,  upon  that  admission.  In  oppo- 
sition to  this  showing  defendant  gave  an  en- 
tirely different  version  of  the  conversation 
and,  furthermore,  testified  that  the  cattle 
were  taken  away  as  before  indicated.  In  re- 
buttal, plaintiff  called  a  witness,  L.  McClary, 
who  testified  that  "along  the  last  of  May — 
the  last  days  of  May,"  he  saw  in  said  pasture 
"about  80,  dose  to  100,  head  of  red  and 
white-faced  cattle,  Just  as  testified  by  Mr. 
Klein."    It  Is  claimed  by  respondent: 

That  after  the  testimony  of  McClary,  the  for- 
mer had  no  opportunity  "to  consult  his  witnesa- 
es  as  to  exact  dates,"  and  that  "the  testimony 
of  McClary  was  particularly  damaging  and  un- 
doubtedly influenced  the  jury  largely  in  their 
verdict.  It  was  totally  unexpected  because  he 
had  been  on  the  stand  in  plaintUTs  main  case 
and  had  testified  that  he  was  at  plaintiff's  land 
on  July  Ist,  when  he  saw  cattle  on  the  pasture. 
If  true,  his  testimony  was  of  vital  importance. 
If  successfully  contradicted  it  leaves  plaintiff 
without  any  evidence  whatever  that  defendant's 
cattle  were  in  a  locality  where  they  could  have 
caused  the  damages  complained  of." 


In  consequence  at  the  foregoing  sitnation, 
defendant  upon  his  motion  for  a  new  trial  in- 
troduced the  affidavits  ot  himself,  John  W. 
Hewey,  George  Ouinn,  and  Henry  Bellah.  In 
his  own  affidavit  he  avers: 

That  he  was  taken  by  surprise  by  said  testi- 
mony of  "It.  C.  St.  Claire"  (meaning,  no  doubt, 
I#.  O.  McClary)  "because  he  had  removed  his 
cattle  from  said  field  about  May  20,  1917,  and 
had  not  returned  them  thereto  and  had  no  rea- 
son to  suppose  that  his  testimony  to  that  effect 
would  be  controverted;  that  he  files  herewith 
the  afiidavits  of  John  W.  Hewey,  George  Guinn, 
and  Henry  Bellah,  each  of  whom  swears  that 
defendant's  cattle  were  not  in  said  pasture  ad- 
joining plaintiff's  land  on  or  after  May  27, 1917; 
that  affiant  could  not  with  reasonable  diligence 
have  produced  this  evidence/  at  said  trial  be- 
cause the  evidence  of  said  St.  Claire  (McClary?) 
was  given  in  rebuttal  and  at  the  end  of  said 
trial  and  affiant  bad  no  opportunity  to  talk  with 
any  of  said  witnesses  or  to  learn  from  them  what 
they  knew  in  regard  to  said  matter ;  that  he  had 
not  talked  to  them  previously  because  he  had 
no  reason  to  believe  or  did  not  believe  that  the 
evidence  of  himself  and  Karl  B.  Klein  that  said 
cattle  were  removed  from  said  pasture'on  May 
20,  1917,  would  be  controverted  or  disputed." 

It  may  be  added  that  said  affidavits  of 
Hewey,  Ouinn,  and  Bellah  are  In  effect  as 
claimed  by  respondent  in  the  foregoing. 

[1]  The  objection  to  the  consideration  of 
these  affidavits  made  by  appellant  Is  that  suf- 
ficient diligence  is  not  shown  therein  and 
that  said  evidence  would  be  merely  cumula- 
tive. As  to  "diligence,"  it  may  be  said  that 
It  Is  a  comparative  term  and  in  its  determi- 
nation much  is  left  to  the  discretion  of  the 
trial  court.  No  doubt,  many  persons,  in  the 
situation  of  respondent  would  have  been 
more  alert  to  secure  all  the  available  evi- 
dence to  support  the  defense.  It  also  seems 
somewhat  singular  that'  respondent  should 
not  anticipate  that  Us  testimony  as  to  the 
removal  of  the  cattle  would  be  controverted, 
since  It  related  to  a  circumstance  that  was 
vital  to  appellant's  case.  It  is  generally  sup- 
posed that  a  plaintiff  expects  to  offer  evi- 
dence to  sustain  the  material  allegations  of 
his  complaint,  and  every  careful  lawyer 
would  advise  his  client  to  be  prepared  for 
that  situation.  Still,  we  are  not  prepared  to 
say  that  it  would  be  an  abuse  of  discretion 
under  the  circumstances  for  the  trial  <»urt 
to  hold  that  respondent  was  excusable  for 
not  producing  said  witnesses  at  the  trial. 
The  trial  Judge  might  be  satisfied  that  the 
verdict  was  unjust,  and  that  a  different  re- 
sult would  follow  If  said  witnesses  gave  their 
testimony.  In  that  event,  he  should  be  lib- 
eral in  construing  the  conduct  of  the  moving 
party  In  order  that  Justice  might  prevail. 

[2]  Nor  is  it  a  sufficient  objection  that  the 
proposed  evidence  would  be  cumulative.  As 
to  this,  the  test  Is  whether  It  would  probably 
change  the  result.  No  one  could  with  cer- 
tainty say  whetlier  It  would  produce  a  differ- 
ent verdict  from  a  Jury,  and  It  might  be  diffi- 
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cdK  for  any  one  to  determine  wbettaer  It 
would  probably  do  so ;  but  the  trial  Judge  is 
In  a  better  position  than  any  one  else  to  de- 
termine that  question,  and,  assuredly,  in  a 
case  like  this  it  cannot  be  said  that  he  abus- 
ed his  discretion  if  he  concluded  that  the 
testimony  of  these  three  persons  would  Ilk^ 
turn  the  scales  In  favor  of  respondent. 

[3]  Again,  the  trial  court  may  have  believ- 
ed that,  while  plaintiff  was  entitled  to  re- 
ceive something  for  the  damage  suffered  by 
her,  the  amount  awarded  by  the  Jury  was 
entirely  disproportionate  to  the  actual  loss. 
If  so,  the  plaintiff  might  have  been  put  to  an 
election  to  remit  a  portion  of  the  amount 
with  the  alternative  of  a  new  trial,  or  the 
motion  could  be  granted  on  the  second 
ground  specified.  This  ground,  indeed,  does 
not  necessarily  imply  misconduct  on  the  part 
Of  the  Jury,  but  it  does  presuppose  that  the 
result  has  been  induced  through  excited  feel- 
ings or  prejudice  of  which  the  Jury  may  not, 
perhaps,  have  been  aware,  but  which  has, 
nevertheless,  precluded  an  Impartial  consid- 
eration of  the  evidence.  Harrison  v.  Sutter 
St.  By.  CO.,  116  Cal.  162,  47  Pac.  1019.  The 
essence  of  the  contention  is  that  a  fair  view 
of  the  evidence  would  not  lead  an  impartial 
mind  to  the  approval  of  such  a  verdict  In 
effect.  It  means  that  the  verdict  is  not  fairly 
supported,  and,  if  the  court  granted  the  mo- 
tion, its  action  could  be  interpreted  as  signi- 
fying: 

"That  the  trial  court  was  not  satisfied  that 
the  finding  of  the  jury  as  to  the  extent  of  the 
damage  suffered  by  the  plaintiff  wojb  supported 
by  the  evidence  adduced  upon  that  phase  of 
the  case."  Mcinberg  v.  Jordan,  29  Cal.  App. 
762,  157  Pac.  1006. 

We  can  readily  understand  how  the  lower 
coart  might  have  so  regarded  the  case. 
While,  as  before  stated,  there  is  support  in 
the  record  for  the  verdict,  the  evidence  con- 
sists entirely  of  the  opinion  of  plaintiff  and 
another  witness,  and  the  former  admitted 
that  her  opinion  was  somewhat  arbitrary. 
We  can  understand  also  bow  the  trial  Judge 
might  have  greatly  discounted  that  opinion, 
and  made  an  allowance  for  exa!!:Keration, 
which  self-interest  is  likely  to  produce.  In 
fact,  to  one  living  in  another  part  of  the 
state  it  seems  rather  startling  that  land  in 
Tulare  county  worth  $125  per  acre  should 
be  increased  to  the  value  of  $400  by  the  ad- 
dition of  fig  trees,  15  months  old.  It  is  true 
that  no  witness  on  behalf  of  defendant  ex- 
pressed an  opinion  as  to  how  much  the  value 
would  be  depreciated  by  the  destruction  of 
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the  trees,  but  facts  were  disclosed  from 
which  a  reasonable  Inference  would  follow 
that  the  award  was  at  least  twice  as  great 
as  it  should  have  been.  We  do  not  deem  it 
necessary  to  set  out  the  evidence  specifically ; 
but  we  think  it  sufficient  to  say  that  after  a 
careful  reading  of  the  transcript  we  are  sat- 
isfied the  lower  court  did  not  Abuse  its  dis- 
cretion in  granting  a  new  trial,  whether  up- 
on the  first  or  second  ground  or  both. 

Of  coarse,  the  principle  that  must  govern 
us  in  the  determination  is  well  settled  and 
hardly  needs  restatement 

We  may,  though,  in  closing,  make  the  fol- 
lowing quotations  from  the  decisions  of  the 
Supreme  Court  In  Oberlander  v.  Flxen  &  Co., 
129  Cal.  692,  62  Pac.  254,  and  MercantUe 
Trust  Co.  T.  Sunset,  etc.,  Co.,  176  Cal.  466, 
168  Pac.  103&    In  the  former  it  is  said: 

"Hence,  where  the  motion  is  denied,  the  fact 
that  the  newly  discovered  evidence  is  merely 
cumulative  will  in  general  be  a  sufficient  ground 
for  affirmance^;  but,  where  the  motion  is  grant- 
ed, the  contrary  will  hold.  For,  in  either  case, 
it  is  for  the  trial  judge  to  determine  whether 
the  evidence  is  of  character  probably  to  affect 
the  result  <A)  a  new  trial;  and  unless  the  evi- 
dence be  of  such  a  character  as  to  make  it  mani- 
fest and  certain  to  this  court  that  in  the  one 
case  it  would,  or  in  the  other  that  it  would  not, 
result  differently  on  retrial,  the  order  will  not 
be  disturbed.    •    *    • 

"Whether  in  this  case  the  evidence  could  with 
reasonable  diligence  have  been  discovered  and 
produced  at  the  trial  was  also  a.  question  upon 
which  the  judgment  of  the  court  below  must  be 
regarded  as  conclusive,  unless  it  appear  that 
his  discretion  has  been  abused." 

In  the  latter  this  is  found: 

"In  deciding  a  motion  for  a  new  trial  the 
court  below  has  large  discretionary  power.  Its 
order  denying  or  granting  such  motion  will  not 
be  reversed  on  appeal  unless  an  abuse  of  discre- 
tion appears.  In  considering  the  evidence  upon 
such  motion  that  court  has  power  to  draw  in- 
ferences from  the  evidence  opposed  to  those 
which  were  drawn  by  it  upon  the  trial,  pro- 
vided they  are  not  unreasonable.  The  order 
granting  the  motion  for  a  new  trial  was  getaeral 
in  its  terms.  It  did  not  specify  the  reasons  upon 
which  the  motion  was  granted.  This  court  must 
uphold  the  order  if  any  ground  upon  which  it 
might  have  been  granted  is  supported  by  the 
record." 

We  think  within  the  purview  of  the  fore- 
going the  action  of  the  lower  court  should 
not  be  Interfered  with,  and  the  order  is  af- 
firmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 
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WARKEN  BROS.  CO.  t.  BOTLlE,  Auditor  of 

City  and  County  of  San  Francisco. 

(Civ.  2870.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    July  16,  1919.) 

1.  Municipal  Cobpobations  «=>269(2)— San 
Francisco  Can  Ihfbove  Accepted  Street 
BY  Board  of  Public  Works. 

Tlie  city  and  county  of  San  Francisco,  un- 
der its  Charter,  art.  6,  c.  1,' fS  3,  9,  22,  has 
authority  to  improve  an  accepted  street  under 
the  direction  and  control  of  its  board  of  public 
works. 

2.  Municipal  Cobpobations  ^s3278(%)  — 
Procedure  in  Street  Iufroveiientb  Paid 

BT  ASi^ESSMENTB. 

City  and  County  of  San  Francisco  Charter, 
art  6,  c.  2,  describing  the  proceedings  to  be  fol- 
lowed by  board  of  public  works  in  the  making 
of  street  improvements,  has  reference  to  im- 
provements the  expense  whereof  is  to  be  assessed 
against  property  benefited,  and  not  improve- 
ments the  entire  expense  of  which  is  to  t>e  paid 
by. city  and  county,  in  view  of  article  2,  c.  2, 
l». 

3.  MtTNiciFAL  Corporations  9=3278(2) — Pbo- 

CGEDINOS    fob    IUPBOTEHXNT    OF    ACCEPTED 

Streets. 
Under  City  and  County  of  San  Francisco 
Charter,  art.  2,  c.  2,  {f  1,  subd.  2,  and  9,  subd. 
2,  and  article  6,  c.  2,  §§  1,  2,  8,  9,  23,  all  that 
was  necessary  to  legally  initiate  proceeding  for 
improvement  of  accepted  street  at  city's  expense 
was  that  board  of  public  works  recommend  im- 
provement, and  board  of  supervisors  order  work 
done,  whereupon  board  of  public  works  could 
do  work  under  contract,  or  by  and  through  its 
own  organization. 

4.  Municipal  Cobpobations  €=9303(1)  — 
What  Constitutes  "Obdeb"  fob  Stbeet 
Imfroveuent. 

Board  of  supervisors  of  city  and  county  of 
San  Francisco,  by  fixing  and  allowmg  in  its 
budget  an  item  of  expenditure  for  street  im- 
provement pursuant  to  board  of  public  works' 
recommendation,  and  appropriating  out  of  budg- 
et an  amount  to  be  expended  for  such  improve- 
ment, did  not  order  the  improvement  within  the 
Charted,  art.  6,  c.  2,  {{  1,  2,  empowering  board 
of  supervisors  to  "order"  improvements. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Order.] 

6.  Municipal  Corporations  «=»278(4)— Im- 

fbovehbnts  by  Board  of  Public  Woses 

undeb  Control  of  Supervisors. 

City  and  County  of  San  Francisco  Charter, 

art.  2,  c.  1,  I  0,  authorizing  board  of  public 

works  to  improve  accepted  street  "under  such 

ordinances  as  may  from  time  to  time  be  adopted 

by   the   supervisors,"   held   to  place   action   of 

board  of  public  works  under  the  direction  and 

control  of  board  of  supervisors. 

\i.  Municipal     C!obpobation8     *=»339(1)  — 
When  Contract  for  Patented  Paveuent 
Compliance  with  Charter. 
City's  agreement  with  paving  material  con- 
fern,  furnishing  city  with  patented  paving  ma- 


terial, heU  a  sufficient  compliance  with  City 
and  County  of  San  Francisco  Charter,  art  6, 
c.  2,  I  26,  providing  that,  where  patented  pave- 
ment material  is  ordered,  owner  of  patent  shall 
transfer  to  city  and  county  right  to  use  patent, 
with  privilege  to  any  person  to  manufacture 
and  lay  the  pavement  upon  the  streets  under 
contract  with  the  dty  and  county. 

7.  Municipal  Corporations  «=3330(4)  — 
When  Use  of  Patented  Subface  Pavk- 

llENT  PeBUITTED. 

In  improving  accepted  street  city  and  oonn- 
ty  of  San  Francisco,  under  the  charter,  may  oae 
a  patented  wearing  surface  mixture. 

8.  Municipal  Cobpobations  *=»330(1)— Peo- 
FOSALs  fob  Matebials  Necessabt  fob  Ac- 
cepted and  Unaccepted  Stree!tb. 

City  and  County  of  San  Francisco  Charter, 
art.  6,  c.  2,  {  31,  requiring  board  of  public 
works  to  invite  proposals  for  contract  to  sup- 
ply materials  for  improvement  of  street  applies 
to  accepted  as  well  as  unaccepted  streets. 

9.  Municipal  Corporations  «=>278(4)  — 
Street  Work  to  be  Done  on  Obdeb  of 
BoABD  or  Supebvisobs. 

All  street  work  in  the  dty  and  county  of 
San  Francisco,  except  possibly  urgent  repairs, 
shall  be  done  on  the  order  of  the  board  of  super- 
visors. 

10.  Municipal  Cobpobations  «=3330(4)— On 
Transfeb  or  Use  of  Patented  Pavement, 

OWNEB   AND   OTHEBS   MAT    CO)tP£TS. 

Where  right  to  use  of  patented  pavement 
has  been  transferred  to  city  and  county  of  San 
Francisco  under  Charter,  art.  6,  c  2,  {  26, 
board  of  public  works  is  in  a  position  to  call 
for  sealed  bids  for  contract  to  furnish  neces- 
sary quantities  of  the  pavement,  for  which  con- 
tract owner  of  patent  and  others  may  compete. 

11.  Municipal  Cobpobations. ®=>320— Ordi- 
nance Batiftino  Street  Impbovekbnt 
Cubes  Omission  of  Supebvisobs. 

Ordinance  ratifying,  approving,  and  confirm- 
ing purchase  of  paving  materials,  and  conferring 
authority  upon  board  of  public  works  to  do  all 
acts  set  forth  as  fi^ly  as  if  authority  had  been 
conferred  before  the  doing  of  the  acts,  AcU  to 
cure  omission  of  board  of  supervisors,  in  the 
first  instance,  to  order  the  street  improvement 
and  the  purchase  of  the  material. 

12.  Municipal  Corporations  «=»365  — City 
Accepting  Pavement  Estopped  to  Refuse 
TO  Pay  fob  Same. 

City  and  county  of  San  Prandsco,  having 
accepted,  used,  and  retained  pavement  material 
which  the  board  of  supervisors  had  the  general 
power  to  authorize  board  of  public  works  to 
purchase,  could  not  refuse  to  pay  for  It  upon 
ground  that  certain  provisions  of  the  charter  or 
ordinances  were  not  strictly  complied  with. 

Appeal  from  Superior  Court,  City  and 
County  of  Sau  Francisco ;  Geo.  A.  Sturtevaut, 
Judge. 

Mandamus  by  Warren  Bros.  Co.  against 
Thomas  F.  Boyle,  as  auditor  of  the  city  and 
county  of  San  Francisco,  etc.  Petition  de- 
nied, and  petitioner  appeals.    Reversed. 
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Frank  English,  of  San  Francisco,  for  ap- 
pellant. 

George  Lull,  City  Atty.,  M.  T.  Dooling,  Jr., 
Ed.  F.  Moran,  and  J.  B.  Gartland,  all  of  San 
Francisco,  for  respondent 

WASTE,  P,  J.  Plalntlfr  sought  a  writ  of 
mandate  to  compel  the  defendant  to  allow 
certain  claims  alleged  to  be  due  for  material 
furnished  the  city  and  county  of  San  Fran- 
cisco, and  used  in  the  improvement  of  Mis- 
sion street,  a  duly  accepted  public  street  in 
said  city.  The  trial  court  denied  the  petition, 
and  this'  appeal,  taken  upon  the  judgment 
roll,  is  from  that  Judgment.  The  findings  of 
fact,  together  with  the  allegations  of  the 
pleadings,  not  denied,  constitute  the  record 
for  the  purposes  of  this  appeal. 

The  board  of  public  works  of  the  city  and 
county  of  San  Francisco  recommended  to  the 
board  of  supervisors  the  improvement  of  the 
roadway  of  Mission  street,  easterly  from 
Fourth  street,  by  constructing  thereon  a  cer- 
tain pavement.  The  board  of  supervisors,  in 
acting  upon  this  recommendation,  carried  an 
item  into  Its  budget  for  the  fiscal  year  1917- 
18,  for  the  amount  of  $30,000,  for  the  perform- 
ance of  the  work,  and  thereafter,  by  prop- 
er res<dution,  «peciflcally  set  aside  and  ap- 
propriated that  amount  for  the  said  improve- 
ment. The  board  also  thereafter  set  aside 
and  appropriated  to  the  board  of  public 
works  the  sum  of  $23,375  out  of  the  urgent 
necessity  fund  for  the  fiscal  year  191'(-i»,  for 
reiMilrs,  reconstruction,  and  paying  of  streets. 

The  board  of  public  works  in  proper  man- 
ner transferred,  set  aside,  and  applied  said 
amount  of  money  for  the  reconstruction  of 
Mission  street.  The  board  of  public  works, 
by  and  through  Its  own  department  organi- 
zation, then  proceeded  to  reconstruct  and  im- 
prove Mission  street,  easterly  from  Fourth 
street,  by  removing  therefrom  the  existing 
pavement  of  basalt  blocks,  constructing  in 
lieu  thereof  a  concrete  pavement  with  a 
wearing  surface  of  the  material  best  adapted, 
in  the  judgment  of  the  board,  to  meet  the 
conditions  created  by  the  traffic  in  said 
street. 

For  the  purpose  of  providing  for  this  wear- 
ing surface,  and  as  a  necesi^ary  and  desirable 
Ingredient  for  the  pavement,  the  board  of 
public  works,  on  the  20th  day  of  August, 
1917,  entered  into  a  contract  with  petitioner 
to  purchase,  for  and  on  behalf  of  the  city 
and  county  of  San  Francisco,  a  quantity  of 
certain  material  constituting  such  wearing 
surface  for  the  pavement,  which  material,  pe- 
titioner alleges,  was  a  proprietary  and  pat- 
ented article,  the  patents  to  which  were  con- 
trolled by  it.  No  proposals  calling  for  com- 
petitive bidding  for  the  furnishing  of  the 
paving  material  were  Invited.  The  price 
agreed  to  be  paid  for  this  material  was  $7 
per  ton.  Petitioner  furnished  to  the  city, 
and  the  city  used  and  incorporated  in  the 


reconstruction  of  the  pavement  of  Mission 
street,  such  material  to  the  value  of  $7,756. 
Claims  against  the  city  for  the  amount  were 
presented  by  the  petitioner. 

After  a  previous  approval  thereof  by  the 
board  of  public  works,  the  board  of  super- 
visors approved  the  demands  on  the  treasury 
of  the  dty  and  county  for  the  specified  sum, 
for  the  quantity  of  petitioner's  paving  ma- 
terial delivered  and  used.  Each  of  these  de- 
mands was  in  an  amount  less  than  $600,  and 
all  of  them  were  based  on  the  contract  price 
of  $7  per  ton  for  the  materials  delivered. 
The  auditor  refused  to  audit  the  claims. 

There  was  subsequently  regularly  adopted 
and  passed  by  the  board  of  supervisors  an 
ordinance  which  ratified  and  approved  and 
confirmed  the  action  of  the  board  of  public 
works  in  the  reconstruction  of  the  pavement 
on  Mission  street,  and  all  the  proceedings 
had  and  taken  by  the  board  of  public  works 
in  relation  thereto.  The  ordinance  specifical- 
ly appropriated  and  authorized  to  be  expend- 
ed out  of  the  funds  set  aside  and  appropriat- 
ed by  the.  board  of  supervisors  for  Improving 
Mission  street  the  sum  of  $7,756  for  payment 
to  the  appellant  for  the  materials  furnished 
by  it  to  the  city  and  county. 

By  Btlpalation  at  the  trial  of  the  action, 
the  amount  of  the  claims  against  the  city 
was  reduced  to  $5,764,  being  the  aggregate 
amount  of  12  different  claims  approved  by 
the  board  of  public  works  and  the  board  of 
supervisors.  The  occasion  for  this  reduction 
antears  to  have  been  certain  claims  by  way 
of  set-off  on  the  part  of  the  dty  which  were 
agreed  to  by  appellant. 

The  lower  court  reached  the  conclusion, 
first,  that  the  dty  and  county  was  not  per- 
mitted by  its  charter  to  perform  the  work 
In  question;  and  that,  as  the  requirements 
of  that  instrument  relating  to  award  ol  con- 
tracts and  purchase  of  supplies  had  not  been 
complied  with,  no  legal  obligation  rested  up- 
on the  municipality  to  pay  the  claim  of  pe- 
titioner. The  findings  relied  upon  to  support 
that  phase  of  the  court's  determination  are 
that  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  did  not  order,  or  au- 
thorize by  ordinance,  the  board  of  public 
works  to  improve  or  repair  Mission  street, 
except  as  such  authorization  might  be  gather- 
ed from  its  action  on  the  recommendation  of 
the  board,  in  appropriating  the  money  there- 
for; that  the  board  of  supervisors  did  not 
authorize  the  purchase  of  any  materials 
from  the  plaintiff,  except  as  such  authoriza- 
tion might  be  found  in  the  same  proceedings ; 
that  no  proposals  were  invited  for  competi- 
tive bids;  and  that  the  board  of  public 
works  did  not  at  any  time  pass  a  resolution 
determining  that  the  material  delivered  by 
petitioner  was  necessary  for  street  repairs 
or  improvements. 

Appellant  challenges  the  correctness  of  the 
court's  condusion,  and  contends  that  by  vlr- 
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tue  of  section  14,  c.  1,  art  6,  of  the  diarter 
of  tbe  city  and  couDty  of  San  Francisco,  the 
board  of  public  works  has  the  power  to,  and 
in  the  Instant  case  did,  improve  a  duly  ac- 
cepted street,  by  and  through  it  own  depart- 
mental organization,  freed  from  the  neces- 
sity of  following  the  requirements  of  tbe 
charter  in  the  matter  of  awarding  contracts 
therefor.   That  section  provides  as  follows : 

"All  public  work  authorized  by  tbe  supervisors 
to  be  done  under  the  supervision  of  the  board  of 
public  works  shall,  unless  otheruHse  determined 
iy  the  ioard  of  public  toorks  (the  italics  are 
ours),  be  done  under  written  contract,  except  in 
case  of  urgent  necessity  as  hereinafter  provided ; 
and  except  as  otherwise  speciiically  provided  in 
the  charter,  the  following  proceedings  shall  be 
taken  in  all  cases  of  letting  contracts  by  said 
board.  Before  the  award  of  any  contract  for 
doing  any  work  authorized  by  this  article,  tbe 
board  shall  cause  notice  to  be  posted  conspicu- 
ously in  its  office  for  not  less  than  five  days,  and 
published  for  the  same  time,  inviting  sealed  pro- 
posals for  the  work  contemplated ;  except,  how- 
ever, that  when  any  repairs  or  improvements, 
not  exceeding  an  estimated  cost  of  five  hundred 
doUars,  shall  be  deemed  of  nrgent  necessity  by 
tbe  board,  such  repairs  or  improvement  may  be 
made  by  the  board  under  written  contract  or 
otherwise,  without  advertising  for  sealed  pro- 
posals." 

[1]  That  the  city  and  county  of  San  Fran- 
cisco has  authority,  under  Its  charter,  to  Im- 
prove an  accepted  street,  under  the  direction 
and  control  of  Its  board  of  public  works, 
seems  to  be  settled.  Chapter  1,  art.  6,  pro- 
vides, in  part,  as  follows: 

"Sec.  9.  Tbe  board  of  public  works  shall  have 
charge,  superintendence  and  control,,  under  such 
ordinances  as  may  from  time  to  time  be  adopted 
by  the  supervisors: 

"1.  Of  ail  public  ways,  streets,  •  •  •  and 
of  all  work  done  upon,  over,  or  under  the  same ; 

"Sec.  3.  [The  board  of  public  works]  may  em- 
ploy such  clerks,  superintendents,  inspectors,  en- 
gineers, surveyors,  deputies,  architects  and 
workmen  as  shall  be  necessary  to  a  proper  dis- 
charge of  these  details. 

"Sec.  22.  The  work  in  this  article  provided 
[improvement  of  streets,  among  other  things] 
must  be  done  under  the  direction  and  to  the  sat- 
isfaction of  the  board ,  of  public  works ;  and  the 
materials  used  must  be  in  accordance  with  the 
specification  of  said  board." 

Construing  provisions  of  the  charter  of  the 
city  of  Los  Angeles  in  part  identical  with, 
and  similar  as  to  the  remainder  to,  the 
above-quoted  section,  but  relating  to  "the 
design,  construction,  maintenance,  and  use 
of  all  sewers,"  and  "the  design,  construc- 
tion, alteration,  repair,  maintenance,  and 
care  of  all  public  works  and  improve- 
ments, and  of  all  public  buildings  be- 
longing to  the  city"  (charter  of  the  city  of 
Los  Angeles,  art.  16,  §  146,  subds.  1,  2,  and 
4),  the  Supreme  Court  of  this  state,  in  an 
opinion  by  Chief  Justice  Angellotti,  decided 
that  tbe  city  of  Los  Angeles  bad  the  power 


to  construct  an  outfall  sewer,  involving  an 
aggregate  expenditure  of  more  than  |500, 
"without  letting  any  contract  therefor,  in 
other  words,  by  day's  labor,  under  the  au- 
thority and  control  of  the  city  by  its  board 
of  public  works,  purchasing  such  material  as 
it  may  require  therefor."  Perry  v.  City  of 
Los  Angeles,  157  Cal.  146,  106  Pac.  410. 

The  duty  to  keep  In  repair  and  Improve 
its  duly  accepted  streets,  or  portions  thereof, 
is  imposed  upon  the  city  and  county  of  San 
Francisco  by  the  charter.  Section  23,  c.  2, 
art.  6.  By  subdivision  2,  (  1,  c.  2,  art  2, 
of  the  charter,  the  board  of  supervisors  is 
given  general  power  "to  regulate  and  control, 
for  any  and  every  purpose,  the  use  of  the 
streets  •  »  »  and  sidewalks  of  the  city 
and  county."  By  section  1,  c.  2,  art.  6,  the 
same  board  is  "empowered  to  fix  the  width 
and  grade  thereof,  and  to  order  done  there- 
in and  thereon  any  and  all  street  work  and 
street  Improvement  under  the  proceedings" 
In  that  chapter  described. 

[2]  These  proceedings,  it  may  be  here  not- 
ed, are  the  various  steps  to  be  followed  by 
the  board  of  public  works,  and  deal  entirely 
with  work  or  improvement  the  expense 
whereof  is  to  be  assessed  according  to  the 
nature  and  character  of  the  work  upon  the 
property  benefited  (subdivision  2,  $  9,  c,  2, 
art.  2),  and  do  not,  in  our  Judgment,  apply 
to  the  improvement  of,  or  work  upon,  ac- 
cepted streets,  the  entire  expense  of  which 
must  be  paid  by  the  city  and  county. 

Application  for  tbe  doing  of  any  street 
work,  or  Improvement,  however,  must,  in  the 
first  instance,  except  ^s  otherwise  provided 
in  the  charter,  be  made  by  the  proper  parties 
to  the  board  of  public  works,  which  may  in 
turn  recommend  the  work  to  be  done.  No 
street  work,  or  Improvement  of  any  kind, 
shall  be  ordered  by  the  supervisors  to  be 
done  unless  a  written  recommendation  to  do 
the  same  has  been  made  to  them  by  tbe 
board  of  public  works,  except  that  in  case 
an  application  is  made  for  any  work  or  im- 
provement the  expense  of  which  is  to  1)6  paid 
by  the  city  and  county,  and  the  board  of 
public  works  shall  not  approve  of  the  appli- 
cation, and  It  shall  report  to  the  supervisors 
Its  reasons  for  such  disapproval,  the  supers 
visoi-s  may  then,  after  having  obtained 
from  the  board  of  public  works  an  estimate 
of  the  expense  of  the  work  or  improvement, 
by  ordinance  passed  by  the  affirmative  vote 
of  not  less  than  14  members  of  the  board, 
order  the  work  done.  The  board  of  public 
works  may  recommend  any  Improvement  the 
expense  of  which  is  to  be  paid  by  the  dty 
and  county,  though  no  application  may  have 
been  made  therefor,  and  must  make,  with 
said  recommendation  to  the  supervisors,  an 
estimate  of  the  expense.  In  snchi  cases  the 
supervisors  may  order  the  same  done.  Sec- 
tion 2,  c.  2,  art  6,  of  the  charter. 

The  expense  of  all  work  or  Improvement 
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d<me  on  streets,  crossings,  and  IntersectionB 
of  streets,  that  hare  been,  accepted  by  tbe 
city  and  county,  after  acceptance  of  .the 
same,  and  all  repairs  and  improTements 
deemed  of  urgent  necessity  that  may  be  made 
upon  the  public  streets,  shall  be  borne  and 
paid  for  ont  of  the  general  fund  of  the  city 
and  county.  Section  8  of  the  chapter  and 
article  last  mentioned.  The  expense  of  all 
other  street  work  and  improvement,  except 
certain  emergency  repairs  done  at  the  ex- 
pense of  the  owner  of  the  property,  shall  be 
assessed  upon  the  lots  and  lands  fronting 
on  the  street  improred,  according  to  the  na- 
ture and  character  of  tbe  work.  Section  9 
of  the  same  chapter  and  article. 

[8]  It  seems  reasonable  to  conclude,  there- 
fore, starting  wlthi  the  premise  we  have 
reached,  that  the  city  and  county  has  power 
to  do  the  work  in  qu^tion;  that  all  that 
was  necessary  in  the  present  instance,  to 
legally  initiate  the  pcpceedlng  for  doing  the 
work,  was  for  the  board  of  public  works  to 
recommend  to  the  board  of  supervisors,  and 
for  that  board  to  order  that  the  work  be 
done;  that,  so  much  accomplished,  the  board 
of  public  works,  acting  for  the  city  and 
county,  was  in  position  to  either  do  the  work 
under  contract,  or,  by  and  through  Its  own 
organization,  purchasing  the  materials  there^ 
for.    Perry  y.  City  of  Los  Angeles,  supra. 

The  first  step  was  duly  taken.  The  board 
of  public  works  In  writing  made  recommen- 
dattoE  to  the  board  of  supervisors  that  the 
work  bi  done.  The  record  falls,  however, 
to  furnish  evidence  that  the  second  require- 
ment was  directly  performed.  The  allegation 
of  the  complaint,  not  denied  by  the  answer. 
Is  merely  that  "the  said  board  of  supervisora 
did  act  upon  said  recommendation  of  the 
board  of  public  works  by  fixing  and  allow- 
ing in  its  budget  for  the  fiscal  year  1917- 
1018  an  item  of  expenditure  (No.  66)  in  the 
amount  of  thirty  thousand  ($30,000)  dollars 
for  the  reconstruction  of  Mission  street  east- 
erly from  Fourth  street."  This  allegation 
is  followed  by  a  recital  of  tbe  fact  that 
"thereafter,  and  by  resolution  No.  14,579, 
new  series,  approved  July  17,  1917,  the  said 
board  of  supervisors  did  set  aside,  appro- 
priate, and  authorize  to  be  expended  out  of 
said  special  budget  allowance  (No.  66)  the 
sum  of  thirty  thousand  ($30,000)  'dollars," 
as  appears  from  the  copy  of  the  resolution 
made  a  part  of  the  complaint,  "for  the  re- 
construction of  Mission  street  easterly  from 
Fourth  street."  The  trial  court  found,  as 
before  stated,  "that  the  board  of  supervisors 
of  the  city  and  county  did  not,  at  any  time 
before  the  delivery  by  plaintiff  of  the  said 
paving  material,  order,,  or  authorize  by  or- 
dinance, the  board  of  public  works  to  Im- 
prove or  repair  Mission  street,  *  •  •  or 
the  laying  of  the  said  pavement,  or  of  the 
said  paving  material,  or  the  purchase  of 
any  materials  from  plaintiff,  except  as  such 


authorization"  might  be  found  In  the  recom- 
mendation made  by  the  board  of  public 
works,  and  the  subsequent  action  of  the  su- 
pervisors In  carrying  an  item  Into  the  annual 
budget  for  the  estimated  cost  of  the  work, 
and  its  later  action  In  making  direct  appro- 
priation of  the  sums  of  money  needed  to  de- 
fray tbe  exp^nse  thereof. 

[4]  Our  conclusion  is  in  harmMiy  with  the 
decision  of  tbe  lower  court,  to  the'  effect  that 
these  proceedings  do  not  present  facts  suffi- 
cient to  warrant  a  finding  that  the  board  of 
supervisors  in  the  present  case  "ordered"  the 
work  of  improving  Mission  street  to  be  done, 
or  the  materials  necessary  therefor  to  be 
purchased,  at  any  time  prior  to  the  doing  of 
the  work  or  the  furnishing  of  the  materials. 
The  so-called  ratification  ordinance,  to  which 
we  shall  hereinafter  refer,  in  Its  preamble 
contains  tbe  Important  admission  on  the 
point,  when  it  recites:  "Whereas,  the  board 
of  the  public  works,  in  view  of  a  necessity 
existing  for  an  Immediate  performance  of 
the  said  work,  and  without  a  formal  order 
of  this  board  in  that  behalf,  did,  by  and 
through  its  departmental  organization,"  do 
the  particular  work,  describing  it. 

[t]  Under  the  provision  of  the  charter, 
hereinbefore  quoted,  the  board  of  public 
worlEs  is  given  authority  to  do  work  of  the 
nature  Involved  here,  "under  such  ordinances 
as  may  from  time  to  time  t>e  adopted  by  the 
supervisors."  The  direction  and  control  of 
the  board  of  supervisors  is,  by  this  direct 
language  of  the  charter,  impressed  upon 
whatever  actl<m  the  board  of  public  works 
may  take  in  pursuance  of  the  authority 
granted  thereby.  That  fact  seems  manifest 
from  even  a  cursory  reading  of  the  section 
itself.  The  Supreme  Court  has  so  held.  In 
construing  the  very  broad  powers  of  the 
board  of  pnblle  works,  as  related  to  public 
utilities  owned  and  operated  by  the  city  and 
county,  and  whldi  power  Is  expressly  grant- 
ed by  the  section  of  the  charter  we  are  now 
considering,  Mr.  Justice  Wilbur,  speaking  for 
the  court  In  Vale  v.  Boyle  (Sup.)  176  Pac. 
787,  said: 

"Under  the  charter  provisions  concerning  pat>- 
lie  utilities,  the  city  and  county  of  San  Fran- 
cisco, through  its  board  of  public  works,  is  act- 
ing in  a  proprietary,  and  not  in  a  governmental, 
capacity,  and  it  may  well  be  assumed  ttiat,  in 
placing  such  utilities  in  charge  of  one  of  the 
boards  of  the  city,  it  was  contemplated  that, 
so  far  as  consistent,  such  board  should  itave 
the  usual  powers  incidental  to  the  operation  of 
such  public  ntility,  including  tbe  power  to  pur- 
chase the  necessary  supplies  and  equipment,  this 
power  to  be  exercised  under  the  charter  of  the 
city  of  San  Francisco  by  the  board  of  public 
woi'ks,  under  such  limitations  as  may  from  time 
to  time  by  ordinance  be  prescribed  by  the  board 
of  supervisors.  Section  9,  subd.  8,  Charter,  su- 
pra. While  it  is  true  that  this  general  consid- 
eration alone  should  not  control  the  express  lan- 
guage of  section  1,  c.  3,  art.  2,  of  the  charter, 
if  applicable  thereto,  it  aids  us  in  construing 
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sadi  general  proTisions  of  the  charter  concerning 
the  purchase  of  supplies,  etc.,  to  consider  that 
they  vere  adopted  for  the  purpose  of  regulating 
the  conduct  of  the  board  of  supervisors  of  San 
Francisco,  acting  in  their  goyernmehtal  capac- 
ity." 

The  court  then  held  that  the  charter  hav- 
ing given  the  board  of  public  works  "charge, 
superintendence,  and  control"  of  public  ntil- 
itles.  In  a  proprietary  capacity,  the  board 
was  authorized  to  purchase,  in  conformity 
with  the  ordinance  of  the  board  of  supervis- 
ors, certain  automobile  busses  required,  and 
that  the  limitations  contained  in  section  1, 
c  3,  art  2,  of  the  charter,  relating  to  the 
manner  of  purchasing  supplies,  and  award- 
ing of  contracts  in  the  ordinary  case  of  gov- 
ernmental affairs,  did  not  apply.  Yale  t. 
Boyle,  supra. 

As  we  understand  them,  In  neither  of  the 
foregoing  decisions  does  the  Supreme  Court 
go  so  far  as  to  hold  that  the  charter  require- 
ments relating  to  the  purchase  of  supplies 
can  be  dispensed  with.  In  the  Vale  Case 
Mr.  Justice  Wilbur  lays  emphasis  upon  the 
fact  that,  while  the  authority  of  the  board 
of  public  works  la  derived  from  the  charter, 
its  activities  are  confined  within  the  scope  of 
such  directions  by  ordinance  as  the  board  of 
supervisors  may  from  time  to  time  adopt,  as 
in  that  case  was  actually*  done.  The  real 
point  determined  in  the  case  of  Perry  v.  Los 
Angeles,  supra,  as  stated  by  the  court  In  the 
opinion,  was  "whether  the  city  may  itself  do 
such  work  without  letting  any  contract  there- 
for, in  other  words,  by  day's  labor,"  purdias- 
ing  such  material  as  It  may  require.  The 
manner  In  which  the  materials  for  the  con- 
struction of  the  outfall  sewer  were  to  be  pur- 
chased was  not  referred  to  in  the  opinion. 
That  question  does  not  appear  to  have  been 
in  issue.  The  opinion,  however,  does  say,  in 
discussing  two  sections  of  the  Charter  of  Los 
Angeles  in  substance  the  same  as  the  pro- 
visions contained  in  the  organic  Instrument 
of  San  Francisco: 

"The  charted  provisions  •  •  •  nndonbted- 
ly  require  that  wherever  it  is  proposed  to  make 
an  agreement  for  the  purchase  of  certain  ma- 
terials or  supplies  for  a  sum  exceeding  five  hun- 
dred dollars,  or  to  make  an  agreement  with  an- 
other by  which  he  is  to  furnish  such  labor  for 
a  sum  of  money  exceeding  five  hundred  dollars, 
a  written  contract  must  be  let  and  entered  into 
in  the  manner  prescribed."  Perry  v.  City  of  Los 
Angeles,  supra. 

By  section  31,  c.  2,  art.  6,  of  the  charter, 
the  board  of  public  works  shall  "from  time 
to  time,  after  it  shall  have  been  directed  to 
do  so  by  the  supervisors  by  ordinance,  invite 
proposals  for  supplying  to  the  city  and 
county  such  materials  as  may  be  required 
for  the  repair  of  the  public  streets,  or  for 
any  Improvement  thereof,  and  such  proceed- 
ings shall  be  had  in  awarding  contracts 
therefor  as  are  in  this  article  provided  for 


awarding  other  contracts."  The  proceedings 
referred  to  in  this  section  are  those  set  fortb 
in  sections  14  to  22,  a  1,  art  6,  which,  as  the 
lower  court  found  in  the  present  case,  were 
not  complied  with,  in  that  no  sealed  pro- 
posals calling  for  competitive  bidding,  for 
furnishing  the  materials,  were  advertised  for 
or  secured. 

Another  provision  of  the  charter  (section 
26,  c.  2,  art.  6),  relating  to  the  definition  of 
terms,  and  the  use  of  patented  pavements  in 
street  work  la  the  dty  and  county,  provides: 

"The  word  'paved'  shall  include  any  pavement 
of  atone,  iron,  wood,  or  other  material  wliich  the 
supervisors  may  by  ordinance  order  to  be  used ; 
but  no  patented  pavement  shall  be  ordered  dur- 
ing the  existence  of  the  patent  therefor,  until  the 
owner  of  such  patent  shall  have  transferred  to 
the  city  and  county  all  right  to  the  use  of  the 
same  therein,  with  the  privilege  to  any  perstm 
to  manufacture  and  lay  the  same  upon  the 
streets  under  any  contract  that  may  be  award- 
ed to  him  with  the  city^nd  county." 

The  trial  court  found  that  the  supervisors 
did  not,  at  any  time,  order  the  laying  of  a 
patented  paving  on  Mission  street,  and  that 
the  further  provision  of  the  section  Just  quot- 
ed, relating  to  the  transfer  of  the  right  to  use 
the  same,  had  not  been  complied  with'  by  pe- 
titioner in  this  case,  "except  as  such  trans- 
fer may  be  found  in  the  contract  entered  In- 
to by  petitioner  and  the  board  of  public 
works." 

This  contract  consisted  of  two  pacts.  As 
they  appear  In  the  findings,  the  first  is  a  for- 
mal agreement  between  the  petitioner  and 
the  board  of  public  works,  acting  for  and  on 
behalf  of  the  dty  and  county.  It  refers  to 
a  "License  Mixture  Agreement"  filed  by  pe- 
titioner with  the  board,  which  is  made  a 
part  of  the  contract,  and  to  a  resolution  of 
the  board,  executing  the  contract,  referring 
to  the  license  mixture  agreement,  and  ap- 
proving the  specifications  therefor.  By  the 
agreement  petitioner  agrees  to  furnish  the 
city  and  county  the  material  and  the  services 
provided  in  the  license  mixture  agreement 
at  the  rate  of,  and  the  dty  and  county  agrees 
to  pay  therefor,  $7  per  ton  of  said  wearing 
surface.  The  license  mixture  agreement 
made  a  part  of  the  contract,  contains  these 
provisions: 

"Whereas,  it  is  deemed  advisable  by  the  prop- 
er authorities  of  the  city  and  county  of  San 
Francisco,  state  of  California,  that  portions  of 
Mission  street,  and  of  such  other  accepted  public 
streets  in  said  city  and  county  as  may  i>e  deter- 
mined by  the  said  authorities,  be  paved  with  the 
bituiithic  pavement,  under  and  in  accordance 
with  approved  specifications,  a  copy  of  which  is 
attached  to  and  made  a  part  hereof ;  and  where- 
as, the  said  improvement  requires  the  laying  of 
a  certain  patented  bituiithic  wearing  surface  and 
seal  coat;  and  whereas,  the  undersigned,  War- 
ren Bros.  Company,  is  the  owner  of  all  patents 
and  processes  covering  the  said  bituiithic  pave- 
ment— Warren  Bros.  Company  hereby  proposes 
and  agrees  to  furnish  to  the  dty  and  county  of 
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San  Frandsco,  at  any  time  np  to  and  iDoluding 
December  31, 1917,  the  following  materials  ready 
for  use,  as  specified  and  required  under  and  by 
said  specifications:  •  •  •  (3)  The  right  to 
use  any  and  all  patents  owned  or  controlled  by 
Warren  Bros.  Company  which  are  necessary  to 
be  used  in  the  laying  of  said  pavement,  and  the 
perpe^al  right  to  use  and  repair  or  reconstruct 
the  patented  pa'«%ment  so  constructed.  The 
right  of  the  city  and  county  to  repair  or  recon- 
struct such  pavement  with  such  patented  ma- 
terial or  other  material  is  hereby  reserved  in  this 
proposition  to  said  city  and  county.  (4)  •  •  * 
This  agreement  shall  innre  to  the  benefit  of  said 
city  and  county  of  San  Francisco,  and  of  any 
person  to  whom  any  contract  may  be  awarded 
by,  or  entered  into  with,  said  city  and  county  of 
'San  Francisco  for  the  performance  of  said 
work." 

Then  follows  full  details  and  BpecificatloHs 
relating  to  the  "construction  of  Bitullthlc 
Wearing  Surface,"  which  appears  to  be  the 
proper  name  for  said  patented  wearing  sur- 
face. 

[6]  We  are  of  the  opinion  that  there  was 
a  sufficient  compliance  with  the  charter  pro- 
visions relative  to  the  transfer  to  the  dty 
and  county  of  the  right  to  the  use  of  the 
patented  wearing  surface.  While  the  lan- 
guage might  be  more  explicit,  as  to  the  priv- 
ilege granted  any  i>er8on  to  manufacture  and 
lay  the  same  upon  the  streets  under  contract 
awarded  to  him,  or  entered  into  by  the  city, 
we  think  the  Intention  to  comply  with  the 
requirement  of  the  charter  is  manifest,  and 
that  we  are  right  in  so  holding. 

Much  of  the  argument  of  counsel  In  the 
numerous  briefs  in  this  case  has  been  devot- 
ed to  the  question  of  this  use  by  the  city  of 
the  patented  wearing  surface,  which  was  laid 
on  the  concrete  base,  on  Mission  street,  as 
reconstructed.  On  oral  argument  this  ques- 
tion was  referred  to  as  the  principal  con- 
tention. 

[7]  That  such  patented  composition,  or 
mixture,  may  be  used,  If  called  for  by  prop- 
er Jurisdictional  procedure.  Is  settled.  Nlcol- 
son  Pavement  Co.  v.  Painter,  35  Cal.  699; 
Punne  v.  Altschul,  57  Cal.  474;  Sarver  v. 
Los  Angeles,  156  Cal.  187,  189,  103  Pac.  917. 
The  charter  provision  we  have  heretofore 
quoted  provides  for  such  use  in  the  city  and 
county  of  San  Francisco.  Appellant  con- 
tends that  the  board  of  public  works,  al- 
though required  to  let  all  (tontraets  to  the 
lowest  bidder,  may,  nevertheless,  let  a  valid 
contract  for  improving  its  streets  by  a  pat- 
ent process  and  subject  to  a  monopoly. 
Such  is  undoubtedly  the  law  relating  to  the 
purchase  of  patented  articles  generally,  such 
as  fire  engines,  machinery,  furnishings  for 
public  buildings,  and  ordinary  supplies.  But 
the  framers  of  the  San  Francisco  charter 
had  a  well-defined  object  in  view,  in  the  en- 
actment of  the  section  in  question,  the  pur- 
pose of  which  was  to  secure  active  competi- 
tion, regardless  of  the  use  of  a  patented 
pavement  in  the  improvement  of  its  streets. 


[I]  We  are  not  prepared  to  hold  with  ap- 
pellant that  the  provision  shall  apply  only 
in  case  of  street  work  on  unaccepted  streets, 
in  which  case  the  proceedings  are  in  invitum. 
All  street  work  in  the  city  and  county,  ex- 
cept, possibly,  urgent  repairs,  shall  be  done 
on  the  order  of  the  board  of  supervisors. 

[9]  No  patented  pavement  shall  be  ordered 
by  the  supervisors  until  the  owner  shall  have 
made  the  assignment,  required  by  the  sec- 
tion, of  the  right  to  use  the  same,  with  the 
privilege  to  any  person  to  manufacture  and 
lay  the  same  upon  the  streets  under  any  con- 
tract that  may  be  awarded  to  him  or  entered 
into  by.  him  with  the  dty  and  county. 

[10]  This  Jurisdictional  step  taken,  the 
board  of  public  works  is  In  position  to  fol- 
low the  provisions  of  the  charter  in  the  mat- 
ter of  securing  sealed  bids  for  the  furnishing 
of  such  quantities  of  the  patented  pavement 
as  may  be  necessary,  as  in  the  case  of  ordi- 
nary supplies.  Nlcolson  Pavement  Co.  v. 
Painter,  supra.  On  such  bids  being  called 
for  the  owner  of  the  patents  governing  the 
pavement,  and  all  other  bidders,  are  in  posi- 
tion to  compete  for  the  contract  which 
should  be  awarded  the  successful  bidder  in 
the  manner  provided  in  the  contract  To 
hold  otherwise  would,  in  our  Judgment,  be 
doing  irlolence  to  the  Intent  and  terms  of  the 
diarter. 

Two  situations  are  to  be  dealt  with:  First, 
fhe  board  of  supervisors  did  not  "order"  the 
reconstruction  of  Mission  street;  second,  the 
contract  between  petitioner  and  the  board  of 
public  works  was  entered  into  without  the 
formalities  required  by  the  charter,  although 
the  contract  has  been  fully  performed  to  the 
satisfaction  of  the  board,  and  the  dty  and 
county  has  recdved  th»-full  benefit  thereof. 
To  meet  these  situations  petitioner  relies, 
first,  upon  the  effect  of  the  ordinance  of  rati- 
fication, adopted  after  the  doubt  as  to  the  reg- 
ularity of  the  proceedings  by  the  board  of 
public  works  presented  itself;  and,  second, 
It  invokes  the  doctrine  of  equitable  estoppel. 

After  reciting  the  facts  relating  to  the 
matter,  much  as  they  appear  here,  the  said  or- 
dinance ratifies,  approves,  and  confirms  the 
purchase  of  the  paving  material  by  the  board 
of  public  works,  confers  authority  on  said 
board  "to  do  all  of  the  acts  hereinbefore 
set  forth  as  fully  as  if  such  authority  had 
been  conferred  prior  to  the  doing  of  said 
acts,"  and  appropriates  "the  simi  of  $7,756 
for  payment  to  Warren  Bros.  Company  for 
the  wearing  surface  material  purchased  from 
the  said  company  by  said  board  of  public 
works,"  etc. 

[1 1  ]  We  are  of  the  opinion  that  this  ordi- 
nance had  the  effect,  contended  for  by  ap- 
pellant, to  cure  the  omission  of  the  board 
of  supervisors,  in  the  first  instance,  to  order 
the  work  of  Improving  the  street,  and  the 
laying  thereon  of  the  patented  wearing  sur< 
face.    People  t.  Swift,  31  Cal.  26,  2&    As  an 
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ordinance  was  necessary  in  the  first  Instance 
to  inaugurate  the  work,  it  was  proper  that 
the  ratification  be  in  the  form  required  in 
the  original  act  When  passed,  its  effect 
was  equivalent  to  a  preTlous  authority.  It 
operated  upon  the  action  of  the  board  of  pub- 
lic works  as  though  the  authority  had  origi- 
nally been  given.  McOraeken  v.  City  of  San 
Prandsco,  16  Cal.  591;  Zottman  v.  City  A 
County  of  San  Francisco,  20  Cal.  96,  81  Am. 
Dec.  96. 

The  contract  between  petitioner  and  the 
city  and  county,  by  and  through  its  board 
of  public  works,  for  furnishing  the  material 
used  in  the  improvement  of  Mission  street, 
did  not  arise  from,  or  result  in,  proceedings 
to  Invltnm,  whereby  any  interests  of  third 
ymrties  could  be  affected.  In  improving  one 
of  its  accepted  streets  the  municipality  was 
acting  more  in  a  proprietary  than  in  a  gov- 
ernmental /capacity.  It  was  to  all  intents 
and  purposes  caring  for  its  own  property  as 
an  individual  or  private  corporation  would 
Ao. 

"When  a  municipal  corporation  engages  in  or- 
dinary business  transactions,  such  as  purchas- 
ing supplies,  it  exercises  merely  the  right  of  a 
private  corporation  or  a  natural  person ;  and 
when  making  contracts  about  such  matters  it  is 
not  to  be  regarded  as  exercising  political  or  gov- 
ernmental powers;  and,  like  natural  persons, 
it  is  subject  to  the  principle  that  after  it  has 
received  the  benefit  of  a  contract  within  the 
scope  of  its  power  to  make,  it  is  estopped  from 
denying  its  validity  in  an  action  based-  upon 
such  contract."  Contra  Costa  Water  Co.  v. 
Breed,  139  CaL  482,  4S6.  73  Pac.  189,  191. 

"Substantially  the  authorities  indicate  no  dif- 
ferent rule  in  applying  the  doctrine  of  estoppel 
to  the  acts  of  individuals  or  private  corporations 
than  is  proper  to  bejipplied  to  the  acts  of  mu- 
nicipal corporations.  ~  There  is,  however,  a  dis- 
tinction suggested,  and  it  is  this:  That  where 
the  contract  or  agreement  upon  which  recovery 
is  sought  is  one  wholly  without  the  scope  of  the 
power  of  the  municipality  to  make — in  other 
words,  is  ultra  vires — then  there  can  be  no  estop- 
pel ;  but  where  the  authority  exists  to  make  the 
contract,  but  the  proceedings  precedent  thereto 
have  been  informally  tak'en  only,  then  the  nile 
of  estoppel  may  be  made  to  operate  against  a 
municipality  as  completely  as  it  wotild  against 
an  individual  under  the  same  circumstances." 
McCormiek  Lumber  Co.  v.  Highland  School  Dis- 
trict, 26  CaL  App.  641,  147  Pac.  1183. 

[12]  The  board  of  supervisors  clearly  had 
the  general  power  to  provide  for  the  pur- 
chase, by  the  board  of  public  works,  of  the 
supplies,  including  the  wearing  surface,  nec- 
essary for  the  improvement  of  Mission  street, 
whatever  the  contention  may  be  about  the 
manner  In  which  the  contract  for  such  sup- 
ply ought  to  be  made.  Even  if  it  be  that 
certain  provisions  of  the  charter,  or  ordinanc- 
es, were  not  strictly  complied  with,  the  dty, 
under  well-settled  legal  principles,  should  not 
be  allowed  to  accept,  use,  and  retain  the  ben- 


efit of  petitioner's  property,  and  then  refuse 
to  pay  for  it  upon  the  plea  that  in  making 
the  contract  it  has  not  proceeded  in  strict 
conformity  with  some  part  of  the  complicat- 
ed internal  machinery  of  its  complex  corpo- 
rate organization.  Contra  Costa  Water  Co. 
V.  Breed,  supra ;  Higgins  v.  San  Diego  ^Vater 
Ca,  118  Cal.  555,  46  Pac.  824,  50  Pac.  670; 
Brown  v.  Board  of  Education,  103  Cal.  534, 
?7  Pac.  503.  - 
The  judgment  Is  reversed. 

We    concur:    RICHARDS,    X;    KERRI- 
GAN, J» 


PEOPLE  V.  BRAT.     (Or.  (168.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,    California.      July   29,   1919.) 

1.  Criminal  Law  <3=>1023|8)— Denial  of  Mo- 
tion IN  ^BBEST— Appeal  from  Obder. 

Since  no  appeal  from  an  order  denying  de- 
fendant's motion  in  arrest  of  judgment  finds 
any  warrant  under  the  Penal  Code,  an  attempt- 
ed appeal  therefrom  must  be  disregarded,  in 
view  of  Pen.  Code,  i  1237. 

2.  Homicide  <s=>268  —  Cattse  of  Death  — 
Question  fob  Jtjbt. 

In  a  prosecution  for  manslaughter,  the 
weight  of  the  evidence  as  to  the  cause  of  death, 
whether  influenza  or  an  assault  by  i^fendant, 
was  for  the  jury. 

3.  Cbiminal  Law  <S=s>722%  —  Abgument  — 
Refeeence  to  Decedent's  Adulteboits  Re- 
lations With  Accused. 

In  prosecution  for  manslaughter  of  the  wo- 
man with  whom  defendant  was  living,  she  be- 
ing undivorced  from  her  husband,  the  district 
attorney  was  justified  in  referring  to  decedent 
by  her  proper  married  name,  and  not  as  de- 
fendant's wife. 

4.  Criminal  Law  <S=s>727— Evidence  to  Oveb- 
COME  Argument  of  District  Attorney. 

In  prosecution  for  manslaughter  of  the  wo- 
man with  whom  defendant  was  living  as  his 
wife,  she  not  having  been  divorced  from  her 
husband,  certified  copy  of  marriage  certificate 
and  license,  showing  that  defendant  and  de- 
cedent had  gone  through  the  form  of  a  marriage 
ceremony,  was  inadmissible,  offered  for  al- 
leged purpose  of  overcoming  district  attorney's 
repeated  and  proper  reference  to  decedent  as 
the  wife  of  her  real  husband. 

5.  Obimiwal  Law  «=s>3e7— Evidence— Bodi- 
LT  OB  Mental  Feelinqs— Res  6e8t.b. 

When  the  bodily  or  mental  feelings  of  a 
person  are  material  Issues,  the  usual  expressions 
of  those  fe^ngs,  involuntary  declarations, 
and  exclamations  are  admissible  as  tending  in 
some  degree  to  show  bodily  pain  and  suSering, 
or  present  physical  condition,  being  the  mental 
reflexes  of  what  it  might  be  impossible  to  show 
otherwise. 
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6.  Cbiminai.  Law  *=»366(6)  —  Evidenck  — 
Cause  of  Death— Declabatiokb  of  Dece- 
DEN'r-RES  Gtsim. 
In  prosecution  fbr  homicide,  the  state  claim- 
ing that  defendant  was  the  cause  of  the  dcnth 
of  decedent,   the   woman   with   whom    he   was 
living,   and   defendant  claiming  that  she  died 
from  influenza,  testimony  was  inadmissible  that 
decedent  told  a  witness,  five  da^s  after  the  time 
when  the  state  claimed  defendant  inflicted  the 
deadly  blows,  that  she  had  been  delirious,  had 
had  a  fever,  and  bad  fallen  in  the  bathroom  and 
hurt  herself. 

.  7,  C^iMiNAi.  Law  $=3367  —  Etidehcb  —  Res 
Gest^— Statements  of  Phtsicai.  Condi- 
tion. 
Testimony  of  complaints  of  bodily  pain  and 
suffering    is    admissible    on    the    principle    of 
res  gcstse  only,  and  statements  of  a  person's 
present  condition  or  symptoms,  or  of  the  preced- 
ing cause  of  a  present  condition,  are  not  admis- 
sible. 

8.  CafkiNAi,  Law  €=>367— Res  Gestae— Nae- 
rative  Declabations  as  to  OAtrSES  OF  IN- 
JTJET. 

Declarations  or  complaints  by  one  in  his 
last  illness  which  are  but  a  narrative  of  the 
cause  of' sickness  or  injtiry,  or  the  manner  in 
which,  OP  the  time  at  which,  the  injury  was  in- 
flicted, or  the  nature  of  past  symptoms,  or  the 
bodily  condition  at  a  prior  time,  are  incompe- 
tent and  madmissible. 

9.  Cbihinai.  Law  '«=>867— Bvidehoe— Deola- 
batiohs  OF  Dkoedxrt  as  TO  Condition. 

In  a  prosecntion  for  manslaughter  of  th« 
woman  with  whom  defendant  was  living,  he 
claiming  that  she  died  of  influenza,  testimony 
as  to  declarations  by  decedent  of  present  bodily 
condition,  offered  to  show  that  decedent  dis- 
regarded the  conditions  that  would  make  for 
health  or  sickness,  etc.,  held  inadmissible. 

10.  Cbihinai.  Law  «=9lll4(l)— Appeal— Ke- 

FUSAL  OF  SUBPffiNA  DUCES  TECUM— RECOBD 

Showino  Contents  of  Papkb. 
In  prosecution  for  manslaughter  of  woman 
with  whom  defendant  was  living,  defendant 
claiming  that  she  died  of  influenza,  the  Appel- 
late Court,  despite  any  statement  of  counsel  to 
the  trial .  court,  cannot  reverse  conviction  for 
refusal  to  grant  defendant's  motion  for  an  or- 
der directing  issuance  of  a  subptena  duces  te- 
cum directed  to  the  city  health  officer,  and  re- 
quiring production  of  the  certificate  of  death 
filed  with  him,  in  the  absence  of  showing  that 
such  certificate  gave  influenza  as  the  cause  of 
death. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  R.  Willis,  Judge. 

Eldward  J.  Bray  was  convicted  of  man- 
slaughter, and  from  the  judgment  and  an  or- 
der denying  his  motion  for  new  trial  he  tcp- 
peals.    Judgment  and  order  affirmed. 

Charles  W.  Lyon,  Arthur  Veitch,  and  Fred- 
ericks &  Hanna,  all  of  Los  Angeles,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  L.  Lew- 
Insohn,  Deputy  Atty.  Gen.,  for  the  People. 
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PINLATSON,  P.  J.  [1]  Defendant  was 
convicted  of  manslaughter.  He  appeals  from 
the  judgment  of  conviction  and  from  an  or- 
der denying  his  motion  for  a  new  trial.  He 
also  has  given  notice  of  appeal  from  an  order 
denying  his  motion  in  arrest  of  Judgment, 
but,  as  no  appeal  from  an  order  of  that  char- 
acter finds  any  warrant  under  our  Penal 
Code,  the  attempted  appeal  therefrom  must 
be  disregarded.    Pen.  Code,  |  1237. 

The  information  charges  that  on  or  about 
October  27,  1918,  In  the  county  of  Los  An- 
geles, defendant  wrongfully,  unlawfully,  and 
feloniously,  and  with  malice  aforethought,  did 
kill  and  murder  one  Bertha  May  Wlswell. 

The  following  summary  of  some  of  tlie 
facts  will  sufllce  for  an  understanding  of  the 
questions  presented:  E\>r  some  time  prior  to 
October  19,  1918,  defendant  and  the  deceased 
had  been  living  together  in  an  apartment 
house  on  Main  street,  in  the  city  of  Los  An- 
geles. The  deceased  was  a  married  woman. 
She  had  been  married  to  one  Kent  Wiswell, 
from  whom  she  had  not  been  divorced,  and 
who  was  still  allv^  at  the  time  of  her  death, 
but  from  whom  she  had  lived  separate  and 
apart  for  some  years  prior  to  the  homicide. 
About  3  o'clock  on  the  morning  of  October 
19th  the  deceased  returned  to  the  apartment 
where  she  and  defendant  were  then  living. 
Just  prior  to  her  return  she  had  been  in  the 
company  of  a  man  of  the  name  of  Julius 
Hammer.  She  died  on  October  27,  1918.  On 
the  evening  of  October  19th,  in  front  of  the 
apartment  house,  defendant,  in  a  conversa- 
tion with  a  witness  for  the  prosecution,  on 
being  asked  if  he  was  going  to  a  dance  that 
night,  replied  that  be  had  "had  his  dance 
last  night";  that  "he  and  the  old  lady"  had. 
a  battle  about  3  o'clock  in  the  morning.  On 
the  next  day  defendant  told  the  same  witness 
that  "he  had  been  to  the  drug  store  to  get 
some  medicine  for  the  old  lady";  that  "be 
guessed  he  had  hurt  her  pretty  bad" — that  "I 
beat  her  up  pretty  bad."  To  another  witness, 
who  lived  in  the  same  apartment  house,  de- 
fendant, on  October  20tb,  said:  "She  [the  de- 
ceased] is  not  feeling  very  well ;  I  knocked 
hell  out  of  her,"  or  "I  beat  hell  out  of  her." 
He  said  that  he  did  this  on  the  morning  of 
Saturday,  the  19th  day  of  October.  After  his 
arrest  defendant  told  an  officer  that,  us  he 
was  leaving  the  apartment  house  about  3 
o'clock  In  the  morning  of  October  19th,  he 
met  deceased  in  the  lobby  ;  that  he  suspected 
her  of  being  out  with  Julius  Hammer ;  that 
they  had  an  argument;  that  he  slapped  her 
and  struck  her  two  or  three  times,  and  kick- 
ed her.  The  mother  of  deceased,  who  saw 
her  on  October  25tb,  testified  that  at  that 
time  deceased,  who  had  been  confined  to  her 
bed  from  the  time  when  defendant  struck  her 
until  her  death,  had  a  terrible  black  eye,  and 
that  the  whole  side  of  her  face  was  mashed 
and  bruised  and  In  a  terrible  condition.  On 
November  6th,  the  body  meanwhile  having 
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been  exhumed,  a  post  mortem  was  held.  Doc- 
tor Wagner,  the  county  autopsy  surgeon,  who 
attended  the  post  mortem  and  testified  to 
many  bruises  on  the  body,  enumerating  and 
describing  about  30  contusions  or  abrasions, 
said: 

"The  contusions  on  the  abdomen  were  rather 
extensive.  There  is  interstitial  hemorrhage  and 
contusion  of  the  abdomen  and  other  tissues,  with 
simUar  hemorrhage  in  the  rectus  muscled. 
•  •  •  The  fibres  were  parted.  *  •  • 
These  contusions,  taken  all  together,  with  the  in- 
terstitial hemorrhage  or  hematoma,  were,  in 
my  opinion,  the  cause  of  death." 

> 

The  mother.  In  giving  her  testimony,  said 
that,  on  the  occasion  when  she  saw  her 
daughter  on  October  25th,  she  complained  all 
the  time  of  terrible  pain  across  her  stomach 
and  bowels. 

[2]  We  have  deemed  it  necessary  to  state 
thus  in  detail  some  of  these  gruesome  partic- 
ulars, for  the  reason  that  defendant,  who  did 
not  take  the  stand,  advanced  the  theory  that 
Influenza  was  the  cause  of  his  victim's  death, 
and  upon  this  theory  of  the  cause  of  death 
bases  two  of  his  claims  of  error  In  the  rejec- 
tion of  certain  proffered  evidence.  It  is  need- 
less to  say  there  was  evidence  for  defendant 
directly  contradicting  tj»e  prosecution's  con- 
tentions. The  weight  of  that  eyldence,  how- 
ever, was  for  the  Jury. 

[8,4]  Defendant  offered  in  evidence  a  cer- 
tified copy  of  a  marriage  certificate  and  li- 
cense, showing  that  defendant  and  deceased 
had  gone  through  the  form  of  a  marriage 
ceremony  at  Santa  Ana,  in  Orange  county,  on 
October  2,  1918,  and  be  now  assigns  as  error 
the  ruling  of  the  court  sustaining  an  objec- 
tion to  this  offer.  Appellant  concedes  that 
ordinarily  such  evidence  would  be  immateri- 
al, but  argues  that  it  was  admissible  here  in 
order  to  overcome  the  effect  of  the  district 
attorney's  repeated  references  to  deceased  as 
Bertha  May  WisweU;  thus  creating  in  the 
minds  of  the  Jurors,  so  It  Is  claimed,  the  idea 
that  defendant  was  living  with  deceased  in 
adulterous  and  illicit  cohabitation  instead  of 
as  her  lawful  husband.  But  the  district  at- 
torney was  Justified  in  referring  to  deceased 
as  Mrs.  WisweU,  or  as  Bertha  May  WisweU, 
and  not  as  Mrs.  Bray.  Bertha  May  WisweU 
was  her  true  name.  She  had  been  married  to 
Kent  WisweU,  who  was  sdU  alive.  In  fact, 
be  testified  at  the  trial.  She  had  not  been  di- 
vorced from  him.  The  husband  himself  so 
testified.  Moreover,  one  of  defendant's  wit- 
nesses, who  was  present  at  the  marriage 
ceremony  performed  in  Santa  Ana  wns  per- 
mitted, without  objection,  to  give  oral  evi- 
dence of  that  ceremony,  testifying  that  de- 
fendant and  Mrs.  WisweU  were  married  at 
Santa  Ana  by  a  justice  of  the  peace  on  Octo- 
ber 2, 1918. 

18-8]  Appellant  complains  of  the  exclusion 
of  his  offer  to  show  that  on  October  24th,  or 
about  five  days  after  the  time  when  the  prose- 


cution claims  defendant  inflicted  the  lethal 
blows,  the  deceased  told  a  witness  over  the 
telephone  that  she  had  been  delirious  and 
had  had  fever,  and  that  she  had  fallen  la 
the  bathroom  and  had  hurt  herself  severe- 
ly. The  offer  to  show  that  the  deceased 
told  this  witness  that  "she  had  been  deliri- 
ous and  had  had  fever"  was  for  the  purpose 
of  laying  a  foundation  for  the  testimony  of 
experts  that  influenza  was  the  real  cause 
of  death.  Counsel  for  appellant  say  that 
"complaints  and  declarations  of  a  decedent 
made  during  the  course  of  the  last  illness  are 
competent  evidence  upon  the  question  of  the 
cause  of  death."  If  by  this  counsel  mean 
that  declarations,  during  the  last  Ulne.ss, 
as  to  the  cause  of  the  fatal  injury  or  dis- 
ease, are  admissible,  they  state  the  rule  too 
broadly.  The  rule  Is  that,  when  the  bodily 
or  mental  feelings  of  a  person  are  material 
Issues  in  a  case,  the  usual  expressloas  of 
those  feelings,  Involuntary  declarations,  and 
exclamations  are  admissible  as  tending  in 
some  degree  to  show  present  pain  or  suf- 
fering or  present  physical  condition.  The 
expression  of  physical  or  mental  feeUng — 
pain  or  sorrow — may  take  any  form.  Inar- 
ticulate, as  19  groanings,  articulate,  as  In 
exclamations,  or  more  detailed  statements, 
summarized  as  "complaints."  Such  expres- 
sions are  bat  the  natural  reflexes  of  what 
it  might  be  impossible  to  show  by  other  evi- 
denc&  But  though  declarations,  exclama- 
tions, or  complaints  are  admissible  as  In- 
dicative of  what  the  bodily  or  mental  con- 
dition of  the  declarant  is  at  the  time  of  the 
declaration  or  complaint,  such  'bodily  or 
mental  condition  being  an  issue  in  the  case, 
they  are  not  admissible  when  they  are  but 
statements  of  the  person's  past  condition  or 
symptoms,  or  of  the  preceding  cause  of  his 
present  condition.  Testimony  of  complaints 
of  present  pain  and  suffering  is  admissible 
upon  the  principle  of  res  gestae.  Declara- 
tions, to  become  a  part  of  the  res  gestse, 
must  accompany  the  bodily  pain  or  suffer- 
ing, or  the  feeling  or  act  which  they  are 
supposed  to  characterize  and  explain,  and 
must  so  harmonize  as  clearly  to  be  one 
transaction.  To  be  competent  as  evidence, 
the  declarations  must  exclude  the  Idea  of 
a  narrative  of  past  occurrences.  Hence,  dec- 
larations or  complaints  by  one  in  his  last 
illness,  that  are  but  a  narrative  of  the  caus- 
es of  the  sickness  or  injury,  or  the  manner 
in  which,  or  the  time  at  which,  the  injury 
was  inflicted,  or  the  nature  of  past  symp- 
toms, or  the  bodily  condition  at  a  prior 
time,  are  incompetent  and  Inadmissible. 
Kennedy  v..  Rochester,  etc.,  B.  Co.,  130  N. 
Y.  654,  29  N.  E.  141;  Gulf,  etc.,  Ry.  Co.  v. 
McKlnnell  (Tex.  Civ.  App.)  173  S.  W.  937; 
Smith  V.  Chicago,  etc..  By.  Co.,  42  Okl.  577, 
142  Pac.  398 ;  Hamilton,  etc.,  Co.  v.  Hosklns, 
244  Pa.  1,  90  Atl.  541;  Kelley  v.  Detroit, 
etc.,  R.  B.  Co.,  80  Hlch.  237,  45  N.  W.  90, 
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30  Am.  St.  Rep.  514;  Oreen  ▼.  Pacific  Lum- 
ber Co.,  130  Cal.  435,  62  Pac.  747 :  16  Oyc. 
p.  1162;  1  B.  C.  I/,  p.  493;  Wlgmore  on 
Evidence,  1 1722.  Tested  by  these  principles, 
the  proffered  evidence  was  Inadmissible. 

(•]  Defendant's  counsel  asked  one  or  two 
questions  that,  possibly,  were  not  objection- 
able nnder  the  rule  applicable  to  declara- 
tions of  present  bodily  condition  by  one  who 


Is  injured  or  ill.  .  But  just  before  he  asked  ^1   of  Vital  Statistics  Act,   Stats.   1915,  p, 


these  questions  counsel  stated  to  the.  court 
that  his  purpose  was  to  show,  by  the  dec- 
larations of  the  deceased,  that  she  "disre- 
garded the  conditions  that  would  make  for 
health  or  for  sickness,"  and  "gave  no 
thought  to  what  would  occur."  In  view  of 
this  preliminary  statement  as  to  what  coun- 
sel expected  to  prove  by  decedent's  declara- 
tions, the  court  was  justified  In  sustaining 
the  objections.  Counsel  Indicated  that  it 
was  not  his  purpose  to  use  the  declarations 
as  probative  circumstances  showing  the  ex- 
istence of  a  particular  bodily  or  mental  con- 
dition at  the  very  time  when  the  declara- 
tions were  made. 

[10]  Finally,  complaint  Is  made  of  the 
court's  refusal  to  grant  defendant's  motion 
for  an  order  directing  the  Issuance  of  a  sub- 
poena duces  tecum,  directed  to  the  dty 
health  ofllcer,  and  requiring  the  production 
of  the  recorded  certificate  of  death,  showing 
the  cause  of  death  as  certified  to  by  Dr. 
Finch,  a  physician  who  was  called  in  to  ex- 
amine the  decedent  shortly  prior  to  her 
death,  and  who  I)lmself  departed  this  life 
while  the  case  was  on  trial.  Defendant's 
counsel  told  the  court  that  his  purpose  was 
to  show  by  the  certificate  \:hat  Dr.  E^ch  had 
certified  that  influenza  was  the  cause  of 
death.  The  application  for  the  order  direct- 
ing the  issuance  of  a  subp<ena  duces  tecum 
was  not  accompanied  by  any  aflldavit.  At 
any  rate,  the  record  before  us  fails  to  dis- 
close that  the  motion  was  accompanied  by 
an  affidavit  showing  any  of  the  contents 
of  the  death  certificate,  or  that  the  court 
was  apprised  of  its  nature  otherwise  than 
by  the  unsupported  statement  of  counsel  as 
to  his  purpose  In  asking  for  the  issuance  of 
the  subpoena. 

The  health  officer  of  the  dty  of  Los  An- 
geles Is  the  local  registrar  of  vital  statis- 
tics for  that  city.  Section  4,  Vital  Statis- 
tics Act,  Stats.  1915,  p.  576.  A  certificate  of 
death  is  required  to  be  filed  with  the  local 
registrar,  showing  the  primary  cause  of 
death,  and  the  contributory  or  secondary 
cause,  if  any,  with  the  signature  and  ad- 
dress of  the  physician  making  the  medical 
certificate.  Subdivision  17,  {  7,  Vital  Statis- 
tics Act,  Stats.  1915,  p.  679.  Every  local 
registrar  is  required  to  make  a  complete  and 
accurate  copy  of  each  death  certificate,  to 
be  preserved  permanently  in  bis  office  as 
the  local  record,  and  to  transmit  to  the  state 
registrar  at  Sacramento,  on  the  5th  day  of 


eadi  month,  all  ortglnal  certificates-  regis- 
tered by  him  tor  the  preceding  month.  Sec- 
tion 19,  Vital  Statistics  Act,  Stats.  1915,  p. 
586.  A  certified  copy  of  the  record  of  any 
death,  certified  to  by  the  state  or  local  reg- 
istrar, must  be  supplied  to  any  applicant 
on  payment  of  a  fee  of  50  cents,  and  shall 
be  "prima  facie  evidence  in  all  courts  and 
places  of  the  facts  therein  stated."    Section 


586. 

Assuming,  for  the  purpose  of  this  ded- 
sion,  that  if  the  death  certificate  did  con- 
tain a  statement  that  infiuenza  was  the 
cause  of  death  it  would  be  admissible  as 
prima  fade  evidence  of  the  facts  stated 
therein,  nevertheless  there  is  nothing  in  the 
record  before  us  to  Indicate  what  the  cer- 
tificate showed  the  cause  of  death  to  be. 
The  colloqtiy  between  the  court  and  counsel, 
when  the  latter  was  asking  for  the  Issuance 
of  a  subpoena  duces  tecum,  justifies  the 
conclusion  that  counsel,  in  good  faith,  be- 
lieved that  the  death  certificate  showed  In- 
fluenza to  be  the  cause  of  death;  and  we 
likewise  may  justly  infer  from  the  remarks 
of  the  learned  trial  judge  at  that  time  that, 
even  if  the  certificate  did  show  influenza  to 
have  been  the  cause  of  death,  he  neverthe- 
less would  neither  have  admitted  it  In  evi- 
dence nor  have  issued  a  subpoena  for  its 
production.  But  even-  so,  we  cannot  re- 
verae  for  this  assigned  error.  For  non  con- 
stat but  that  counsel  was  mistaken  in  his 
supposition  that  the  certificate  gave  influ- 
enza as  the  cause  of  death.  Though  he 
doubtless  in  good  faith  believed  that  the 
certificate  stated  that  decedent  died  of  In- 
fluenza, there  is  nothing  in  the  record  to 
show  that  there  was  any  reasonable  ground 
for  such  belief.  A  copy  of  the  original  cer- 
tificate was  on  file  in  the  ofitee  of  the  local 
registrar  at  Los  Angeles,  and,  upon  the  pay- 
ment of  the  trifling  sum  of  60  cents,  a  cer- 
tified copy  could  have  been  obtained  and 
presented  to  the  court  with  the  application 
for  the  subpoena;  or  counsel  himself  could 
have  examined  the  record  In  the  local  reg- 
istrar's office,  and,  having  done  so,  could 
have  presented  with  his  motion  for  the 
subpoena  an  affidavit  setting  forth  what 
the  certificate  showed  the  cause  of  death  to 
be.  Had  he  pursued  either  of  these  cours- 
es, the  record  here.  If  It  were  a  full  and  cor- 
rect transcript  of  the  proceedings  in  the 
court  below,  would  have  enabled  us  to  see 
whether  the  death  oertiflcate  showed  the 
cause  of  death  to  be  other  than  as  contend- 
ed for  by  the  prosecution.  In  the  absence 
of  something  in  the  record  before  us  disclos- 
ing what  the  death  certificate  did  show 
as  to  the  cause  of  death,  we  cannot  say  that 
the  court  erred  in  refusing  to  order  the  Is-, 
suance  of  a  subpoena  for  its  production. 
Error  warranting  a  reversal  must  affirma- 
tively appear  In  the  record,  otherwise  this 
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court  cannot  determine  whether  a  substan- 
tial right  of  a  defendant  has  i>een  preju- 
^ced  by  a  ruling  assigned  as  error.  Peo- 
ple V.  Harris,  160  Cal.  64,  146  Pac.  520.  The 
case  falls  within  the  principle  of  those  au- 
thorities which  hold  that  where  documen- 
tary evidence  is  offered  and  refused,  the 
contents  of  the  writing,  or  so  much  thereof 
as  is  -necessary  to  show  that  error  has  been.  .„ 

committed,  should  be  set  forth  in  the  rec#    »7  ^"^"^  AiiowABi^. 


contrary,  and  if  at  the  hearing  of  the  motion 
it  appeared  that  the  amended  complaint  was 
filed  aa  of  coarse,  under  Code  Civ.  Proc.  t  472, 
and  not  by  leave  of  court,  some  memorial  to 
such  effect  should  have  been  incorporated  in  the 
bill  of  exceptions ;  otherwise  regularity  of  pro- 
ceedings will  be  presumed. 

2.  Plbauiro  «=>248(17)— Amerdheiit  of  Com- 
FLAiNi  Not  CHAsaiNa  Cause  of  Actio:* 


ord  on  appeal,  In  order  that  the  court  may 
determine  whether  the  rejection  of  the  of- 
fered writing  was  prejudicial  to  any  sub- 
stantial right  of  the  appellant  San  Fran- 
cisco, etc..  Agency  v.  Hogan  Co.,  6  Cal.  App. 
40S,  92  Pac.  312 ;  In  re  Angle,  148  CaL  102, 
82  Pac.  668.  Nor  will  the  statement  of 
counsel,  made  to  the  court  at  the  time  of 
the  offer,  supply  the  lack  of  the  document 
Itsdf,  or  of  so  much  thereof  as  may  be  suf- 
ficient to  enable  the  appellate  court  to  de- 
termine whether  its  rejection  was  preju- 
dicial. Bensch  v.  Famsworth,  9  Ind.  App. 
647,  34  N.  E.  761,  87  N.  B.  284.  Though 
appellant  could  have  procured  from  the  lo- 
cal r^strar  a"  certified  copy  of  the  record 
in  his  office,  upon  paying  the  fee  of  60 
cents,  he  argues  that,  "where  the  Issues  are 
as  serious  as  they  were  in  this  murder  case, 
the  defendant  would  only  be  fully  equipped 
against  all  quibble  by  the  production  of  the 
original  document  before  the  jury,  supple- 
mented by  proof  of  the  handwriting  of  the 
physician  whose  name  was  signed  to  the 
document."  This  argument  proceeds  upon 
the  false  assumption  that  the  original  cer- 
tificate, signed  by  Dr.  Finch,  was  on  file  in 
the  office  of  the  local  registrar  at  Los  An- 
geles. The  trial  did  not  take  place  until 
some  months  after  the  homicide;  and.  pre- 
sumably, the  original,  signed  by  Dr.  BHncb, 
was  at  that  time  on  file  In  the  office  of  the 
state  registrar  at  Sacramento,  where  the 
local  registrar,  after  making  a  copy  for  his 
office,  was  required  by  section  19  of  the  act 
to  send  it 

The  Judgment  and  the  order  denying  a 
new  trial  are  affirmed. 

We  concur:    SLOANS),  J.;   THOMAS,  3. 


SCHAAD  ▼,  BARCELOUX.    (Civ.  1828.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  23,  1919.) 

1.  Appeal  and  Ebbob   ®=»918(1)— Ovebeui.- 
ING    Motion    to    Strike    Amended    Com- 
plaint Pbesumed  to  be  Justified.    . 
Order    overruling    defendant's    motion    to 
strike    plaintiff's   amended   complaint  must  be 
presumed  to  have  been  justified  by  the  facts,  in 
the  absence  of  anything  in  the  record  to  the 


Amended  complaint  alleging  plaintiff's  own- 
ership of  corporate  stock,  delivery  of  the  certifi- 
cate to  defendant  under  a  pooling  agrcemeDt, 
sale  of  the  franchise  and  property  of  the  com- 
pany, with  extinguishment  of  the  trust  and  con- 
version by  defendant  of  plaintiff's  shares  to 
his  own  use,  hold  not  to  have  introduced  an 
entirely  new  and  different  cause  of  action,  the 
original  complaint  having  alleged  delivery  of 
the  stock  to  defendant  as  trustee  under  the  pool- 
ing agreement,  sale  of  the  company's  property, 
and  defendant's  refusal  to  account  to  plaintiff 
I  for  his  proportionate  share  of  the  proceeds ;  the 
remedy  only,  not  the  cause  of  the  action,  having 
been  changed  by  the  amendment. 

3.  Appeal  and  Ebbob  «s»757(1)— Or  Appeal 
BY  Altebnative  Method  Parties  must 
Pbint  Necessabt  Pobtions  of  Record  in 
Bbiefs. 

Under  Code  Civ.  Proc  i  953c,  hi  filing 
briefs  on  appeal  taken  under  the  alternative 
method,  both  parties  must  print  such  portions 
of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court,  aa  in  support  of  a  contention 
that  denial  of  defendant's  motion  for  nonsuit 
was  erroneous. 

4.  Trial  «=»419  — On  Denial  of  Nonbcit 
Failure  to  Attack  Verdict  Admiis  Suf- 
FiousHCT  OF  Evidence. 

Where,  though  plaintiff  did  not  make  out  a 
prima  facie  case,  defendant  introduced  evidence, 
oral  and  documentary,  on  the  merits,  which  was 
followed  by  further  evidence  introduced  by  plain- 
tiff, the  order  denying  defendant's  motion  for 
nonsuit,  at  the  close  ci  plaintiffs  evidence,  will 
not  be  disturbed,  defendant  not  having  attacked 
general  verdict  or  special  findings  for  plaintiff, 
thus  conceding  the  evidence  had  supplied  any 
deficiency  existing  when  motion  for  nonsuit  was 
made. 

6.  CORFORATIONB  «=9lld-ON  CoWTtaStON  OF 

Stock  ot  Trustee  IjIable  for  its  Value. 
Where  corporate  stock  was  delivered  to 
plaintiff  by  the  promoter  of  the  company  in  con- 
sideration of  services,  and  idaintiff  deposited 
the  stock  with  defendant,  as  trustee,  under  a 
pooling  agreement,  and  defendant,  in  violation  ot 
his  trust,  by  collusion  with  the  promoter  sur- 
rendered plaintiff's  certificate  to  the  promoter, 
who  had  it  canceled,  and  a  new  certificate  is- 
sued to  him,  defendant  was  guilty  of  a  conver- 
sion, and  liable  to  plaintiff  for  the  return  of 
his  certificate  or  its  value  before  any  dissolu- 
tion or  winding  up  of  the  company,  which  would 
involve  no  violation  of  Civ.  Ck>de,  J  309. 

6.  Evidence    €s»121(6)  —  Declarations    of 
Third  Person  Admissible  as  Res  Gb8t;b. 
In  an  action  for  the  conversion  of  corporate 
stock  by  the  trustee  under  a  pooling  agreement. 
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testimony  as  to  declarations  made  by  the  pro- 
moter of  the  company  to  plaintiff,  though  not  in 
the  presence  of  defendant,  tending  to  dispute  de- 
fendant's claim  of  ownership  of  the  stock  in  the 
promoter,  held  admissible  as  part  of  the  res 
gestte. 

7.  Appeal  and  Ebbob  «==  1050(1)— Admission 

OF    KVIDKNCE    AS   TO    DeOXABATIONS    HAKV- 

1X8B  WbebK  Fact  Othsbwisx  Sbowh. 
In  an  action  for  conversion  of  corporate 
■tock  against  the  trustee  under  a  pooling  agree- 
ment, admission  in  evidence  for  plaintiff  of  tes- 
timony as  to  declarations  made  by  the  pro- 
moter of  the  company  to  plaintiff  as  to  owner- 
ship, though  not  in  the  presence  of  defendant, 
if  erroneous,  AeU  harmless  to  defendant. 

Appeal  from  Superior  Court,  Glenn  Ootm- 
ty;   Wm.  M.  Finch,  Judge. 

Action  by  C.  I<.  Schaad  against  H.  3. 
Barcelonx.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  L.  Donoboe  and  W.  T.  Belleu,  both  of 
Willow,  for  appellant. 

Frank  Freeman  and  George  R.  Freeman, 
both  of  Willow,  for  respondent. 

CHIPMAN,  P.  J.  The  original  complaint 
In  the  action  had  for  its  object  to  recover  the 
value  of  certain  5,000  shares  of  the  capital 
stock  of  the  Glenn  County  Telephone  Com- 
pany, evidenced  by  certificate  No.  12,  of 
which  plaintiff  claimed  to  be  the  owner  on 
March  14, 1908.  Subsequently  to  the  flling  of 
the  original  complaint,  plaintiff  filed  an 
amended  complaint  alleging  that  defendant 
had  converted  said  shares,  and  praying  for 
the  Judgment  of  the  court  that  said  shares 
be  returned  to  plaintiff  or  that  defendant  pay 
the  value  thereof.  Defendant  filed  a  mo- 
tion to  strike  out  portions  of  the  first  amend- 
ed complaint  for  the  following  reasons: 

"(1)  That  no  order  was  had  or  obtained  for 
the  filing  of  said  first  amended  complaint;  or 
if  an  order  was  had  or  obtained  for  the  filing 
of  said  amended  complaint,  the  same  was  not 
filed  within  the  time  allowed  by  law  or  by  the 
court;  (2)  that  said  amended  complaint  chang- 
es the  original  cause  of  action,  from  an  action 
in  contract  to  an  action  in  tort,  and  that  said 
first  amended  complaint  is  not  germane  to  the 
issues  as  framed  by  the  original  pleadings,  and 
introduces  a  different  cause  of  action." 

It  was  alleged  in  the  original  complaint 
that  on  March  14,  1908,  plaintiff  deposited  a 
certain  certificate  No.  12,  with  defendant  as 
a  trustee -under  the  terms  of  a  certain  pool- 
ing agreement,  a  copy  of  which  Is  attached 
to  the  complaint  and  made  a  part  hereof; 
that  this  pooling  agreement  provided  that  the 
stock  so  deposited  with  defendant  was  to  be 
pooled  for  10  years  from  that  day  for  the 
purposes  set  forth  In  said  agreement;  that 
said  pooling  agreement  was  entered  into  be- 
tween  plaintiff   and  defendant   and   several 


other  stockholders  of  said  company  on  March 
14,  IdOS,  and,  amcHig  other  things,  provided 
that  the  signers  of  said  agreement  repre- 
sented 51  per  cent,  of  the  capital  stock  of 
said  company,  and  they  agreed  that  the  stock 
should  be  vested  in  a  trustee  for  their  benefit 
for  10  years  after  the  incorporation  of  said 
company,  the  said  shares  to  be  voted  in  a 
body  for  any  and  all  purposes  during  that 
period,  and  that  the  votes  to  be  cast,  whether 
for  directors,  or  any  other  purpose,  should  be 
cast  as  a  whole,  agreeable  to  the  direction  or 
control  of  a  majority  of  the  51  per  cent.  Of 
said  stock ;  that  each  of  the  signers  was  the 
owner  of  a  specified  numl)er  of  shares,  of 
which  the  agreement  showed  that  plaintiff 
owned  5,000  shares;  that  defendant  owned 
12,000  shares,  and  that  pursuant  to,  and  to 
attain  the  purposes  mentioned  therein,  the 
certificates  of  stock  belonging  to  the  signers 
should  be  placed  in  the  physical  possession  of 
defendant,  to  be  held  by  him  during  that  pe- 
riod; that  said  certificates  of  stock,  repre- 
senting 61  per  cent  which  had  been,  or 
might  be,  issued  to  the  signers  should  bear  - 
the  Indorsement  showing  that  it  was  subject 
to  said  pooling  agreement;  that  during  the 
time  covered  by  the  agreement  no  part  of  the 
stock  should  be  sold  or  transferred  except  by 
consent  of  a  majority  of  the  owners,  and 
that  defendant  accepted  such  trusteeship  and 
agreed  to  and  did  accept  physical  possession 
of  said  certificate  subject  to  the  terms  of 
said  pool  agreement. 

It  Is  further  alleged  in  the  complalnt-^hat 
in  December,  1915,  the  franchise  and  proper- 
ty oi  said  company  were  sold  for  $83,000,  the 
company  receiving  that  amount  on  account 
of  such  sale;  that,  deducting  the  indebted- 
ness of  the  company,  there  remained  the  bal- 
ance of  $61,500,  to  be  divided  among  the 
100,000  shares  of  stock  of  said  company  then 
outstanding;  that  defendant  received  from 
the  corporation  all  moneys  dne  the  plaintiff 
from  said  incorporation  on  account  of  his 
said  5,000  shares  of  stock,  amounting  to 
$3,000,  and  before  the  commencement  .of  this 
action  plaintiff  demanded  the  sajne  of  de- 
fendant, and  that  defendant  refused  and  still 
refuses  to  account  to  plaintiff  therefor,  or  for 
any  sum  of  money  .due  him,  as  owner  of  the 
said  stock ;  that  defendant  has  converted  the 
money  to  his  own  use;  that  the  owners  of 
said  stock  received  from  the  said  sale  $0.60 
per  share,  as  their  proportion  of  the  proceeds 
thereof. 

The  complaint  also  sets  forth  a  second 
cause  of  action  in  the  form  of  a  common 
count  for  money  bad  and  received  bydefend* 
ant  for  and  on  account  of  plaintiff,  and  for  the 
use  of  plaintiff,  in  the  sum  of  $3,000,  and  it 
was  alleged  that  defendant  became  indebted 
to  plaintiff  for  that  sum,  and,  tnough  often 
requested  to  pay  the  same,  had  failed  at  oil 
times  to  do  so. 


»For  oilier  cues  see  lama  toplo  Bad  KBT-NtlMBBB  In  all  Key-Nomtwred  DlgeBts  and  IndezM 
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The  original  complaint  was  filed  on  or 
about  May  8,  1916b  Defendant  demurred 
thereto,  which  being'  overruled,  be  filed  his 
answer  to  the  complaint  on  July  10,  1916. 
In  his  answer  he  denied  plaintiffs  owner- 
ship of  said  certificate  of  said  shares,  evi- 
denced by  said  certificate  No.  12,  but  admit- 
ted that  on  March  14,  1908,  plaintiff  deposit- 
ed said  shares  with  defendant,  as  trustee, 
under  the  terms  of  said  pool  agreement,  and 
admitted  that  ever  since  he  has  retained  the 
possession  thereof,  subject  to  conditions  as 
later  in  the  answer  alleged,  and  admitted 
that  said  indorsement  and  delivery  of  said 
stock  to  defendant  was  for  the  purpose  set 
out  In  said  pool  agreement;  admitted  that 
during  the  month  of  December,  1916,  the 
franchise  and  propert.v  of  the  said  company 
was  sold  to  the  Sacramento  Valley  Telephone 
Company,  and  allc-ged  that  the  sum  of 
$40,311.40  and  $10,000  In  bonds  remained 
to  be  divided  among  the  stoclcholders,  after 
deducting  the  Indebtedness  of  said  company ; 
denied  that  defendant  received  from  said 
company  any  money  alleged  to  be  due  plain- 
tiff from  said  company  on  account  of  the  al- 
leged ownership  of  said  5,000  shares;  and 
denied  that  he  received  any  money  on  be- 
half of  plaintiff  on  account  of  or  by  virtue  of 
the  alleged  possession  of  any  stock  of  said 
company. 

Admits  that  prior  to  the  commencement  of 
said  action  plaintiff  demanded  of  defend- 
ant all  moneys  received  by  him  on  account 
of  the  said  shares,  and  admits  that  defend- 
ant refused  and  now  refuses  to  account  to 
plaintiff  for  the  sum,  or  any  sum  of  money, 
on  account  of  said  shares,  and  denies  that 
plaintiff  herein  has  converted  said  sfiares,  or 
anything  of  value,  to  his  own  use  to  the  detri- 
ment of  plaintiff  herein;  denies  that  all  of 
the  owners  of  the  shares  of  stock  of  said  com- 
'  pany  received  $0.60  per  share,  but  alleges 
that  some  received  that  amount,  others  re- 
ceived $0.50  per  share,  and  still  others  re- 
ceived bonds  in  lieu  of  their  said  stock ;  de- 
nied that  the  value  of  said  alleged  6,000 
shares*  of  stock  was  of  the  value  of  $3,000. 

Further'  answering  the  said  complaint,  the 
defendant  denies  that  he  bad  received  for, 
or  on  account  of,  plaintiff  the  sum  of  $3,000, 
or  any  other  sum ;  denies  that  he  is  Indebted 
to  plaintiff  in  said  sum  or  any  sum  what- 
ever; admits  demand  and  refusal  as  alleged 
''Ji  the  complaint. 

For  a  further  and  separate  defense,  de- 
fendant alleges  that  on  or  about  the  month 
of  March,  1908,  one  A.  S.  Lindstrora  was  the 
owner  and  in  possession  of  51,500  shares  of 
the  capital  stock  of  said  company,  and  at  that 
time  said  Lindstrom  had  a  contract  with  the 
said  Glenn  County  Telephone  Company  by 
which  he  was  obligated,  to  pay  certain  ex- 
penses connected  with  the  organization  of  the 
said  Glenn  County  Telephone  Company ;  that 
on  or  about  the  month  of  March,  1910,  said 


Lindstrom  contracted  and  agreed  to  and  witb 
the  plaintiff  herein  that  if  the  said  plaintiCC 
"would  pay  and  defray  one-fifth  of  said  or- 
ganization and  promotion  expenses  of  said 
Glenn  County  Telephone  Company,  a  corpo- 
ration, that  he,  the  said  A.  8.  Lindstrom, 
would  convey  to  the  said  plaintiff,  C.  L. 
Schaad,  and  cause  to  be  transferred  to  bim 
on  the  books  of  said  corporation,  5,000  shares 
of  the  capital  stock  of  said  corporation,  Glenn 
County  Telephone  Company,  to  be  and  re- 
main the  sole  and  exclusive  property  of  the 
said  'C.  L.  Schaad,  as  soon  as  and  when  the 
said  C.  L.  Schaad  should  pay  his  one-fifth  of 
the  expenses  of  the  organization  and  promo- 
tion of  said  corporation" ;  that,  plaintiff 
agreed  thereto,  and  that  in  consideration  of 
said  shares  he  would  pay  and  defray  one- 
fifth  of  the  said  expenses;  that  thereafter, 
and  in  pursuance  of  said  agreement,  said 
Lindstrom  did  convey  to  plaintiff  and  cause 
to  be  transferred  on  the  books  of  said  cor- 
poration, subject  to  the  conditions  above  spec* 
ifled,  5,000  shares  of  the  capital  stock  of  said 
company,  and  had  issued  to  him  certificate 
No.  12,  evidencing  said  shares. 

The  answer  then  alleges  the  termination 
of  said  pooling  agreement  referred  to  in  the 
said  complaint,  by  the  terms  of  which  the  de- 
fendant herein  was  made  a  trustee  of  all  the 
parties  thereto,  and  that  at  said  time  plain- 
tiff indorsed  to  defendant  and  delivered  to 
him,  as  such  trustee  and  as  part  of  said 
pooling  agreement,  said  certificate  No.  12; 
that  by  the  terms  of  ^  said  agreement  between 
said  Lindstrom  and  said  plaintiff,  the  title 
and  ownersliip  of  said  5,000  shares  and  said 
certificate  No.  12  was  to  remain  in  and  be 
the  property  of  said  Lindstrom  until  tbe 
plaintiff  had  fully  paid  bis  part  of  said  ex- 
penses; that  thereafter  there  became  due 
and  payable  on  account  of  the  expenses  of 
the  organization  of  said  company  the  sum  of 
$ from  said  Lindstrom,  and  that  there- 
after, on  or  about  the day  of  March, 

1909,  said  Lindstrom  demanded  of  plaintiff 
herein  that  he  pay  to  said  lindstrom  his  said 
one-fifth  of  said  expenses,  but  plaintiff  re- 
fused and  ever  since  has  refused  so  to  do; 
that  thereafter,  in  the  month  of  September, 
1909,  the  said  Lindstrom  notified  plaintiff 
that  on  account  of  bis  failure  and  refusal  to 
defray  bis  part  of  said  expenses  that  he,  tbe 
said  landstrom,  rescinded  the  said  agree- 
ment, and  demanded  a  redelivery  to  him  of 
said  certificate  No.  12,  and  that  said  plaintiff 
'failed  and  refused  so  to  do,  or  to  authorize 
the  defendant  herein  to  redeliver  the  said 
certificate  to  the  said  Lindstrom ;  that  in  tbe 
month  of  April,  1910,  said  Lindstrom  de- 
manded of  said  defendant  herein  the  redeliv- 
ery to  him  of  the  said  certificate  No.  12,  held 
in  the  name  of  plaintiff,  as  aforesaid,  on  ac- 
count oi  the  failure  of  plaintiff  to  comply 
with  the  terms  of  his  agreement,  and  to  with- 
draw   said    certificate    from    said    pooling 
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agreement,  and  that  said  certificate  be  can- 
celed. 

That  thereafter  said  certificate  of  stock 
was  withdrawn  from  said  pooling  agreement 
and  redellyered  to  said  Undstrom,  and  was 
canceled  on  the  books  of  said  corporation, 
and  the  certificate  Issued  to  said  Lindstrom 
in  lieu  thereof,  and  the  same  was  thereafter 
delivered  by  said  Lindstrom  to  said  defend- 
ant herein,  and  again  placed  In  said  pooling 
agreement;  that  said  defendant  now  holds 
said  certificate  as  trustee  under  the  terms  of 
said  pooling  agreement,  and  ever  since  the 
said  month  of  April,  1910,  said  Lindstrom 
has  been  the  owner  and  now  is  the  owner  of 
said  certificate,  "and  ever  since  the  said  time, 
the  plaintiff  has  bad  no  Interest  in  or  to 
said  certificate  of  stock  in  any  manner  what- 
ever or  at  all" ;  that  by  reason  of  the  plain- 
tiff's refusal  to  comply  with  the  terms  of  his 
said  contract  with  said  Lindstrom  In  not 
making  the  payments  connected  with  the 
organization  expenses  of  said  company,  the 
said  plaintiff  never  became  the  owner  of  said 
stock,  or  entitled  to  any  of  the  proceeds  aris- 
ing therefrom. 

On  September  5,  1916,  defendant  filed  an 
amended  answer,  substantially  the  same  as 
before,  but,  in  addition  thereto,  pleaded  the 
statute  of  limitations.  On  March  26,  1917, 
plaintiff  filed  an  amended  complaint  on 
which  the  action  was  tried.  It  was  alleged  In 
the  amended  complaint  that  plaintiff  Is  the 
owner  of  6,000  shares  of  the  capital  stock 
of  the  Glenn  County  Telephone  Company, 
evidenced  by  certificate  No.  12  of  said  cor- 
poration, and  that  on  that  day  he  deposited 
the  said  certificate  with  defendant  as  afore- 
said, under  the  terms  of  a  certain  pooling 
agreement,  "a  copy  of  which  is  attached  to 
the  original  complaint,  marked  'Exhibit  A', 
and  made  a  part  thereof,  and  by  reference 
said  "Exhibit  A'  Is  hereby  made  a  part  of 
this  first  ammded  c(xnplaint" ;  alleges  the 
sale  of  the  property  and  franchise  of  said 
company,  in  December,  1915,  and  "that  the 
purposes  of  said  trust  ceased  and  said  trust 
was  extinguished,  and  that  defendant  con- 
verted said  5,000  shares  of  the  capital  stock 
of  said  corporation  to  his  own  use,  and  at 
that  time  claimed  and  asserted,  and  now 
claims  and  asserts,  that  plaintiff  has  no  In- 
terest or  ownership  in  or  to  said  6,000 
($5,000)  shares  of  stock,  and  then  repudiated 
and  now  repudiates  his  trust  in  connection 
therewith";  alleges  the  value  of  said  stock 
to  be  the  sum  of  $3,500,  and  prays  Judgment 
for  the  return  of  said  shares  or  the  sum  of 
$3,500,  the  value  thereof,  with  Interest  there- 
on from  ttecember  15,  1915. 

On  April  2,  1917,  defendant  filed  a  motion 
to  strike  out  portions  of  the  amended  com- 
plaint on  the  grounds  heretofore  stated, 
which  motion  being  denied,-  the  defendant 
answered  plaintiff's  amended  complaint,  in 
which  he  denied  plaintiff's  alleged  ownership 


of  said  shares  of  said  corporation,  admitted 
that  on  the  14th  day  of  March,  1908,  he  de- 
posited said  certificate  with  defendant,  as 
trustee  under  the  terms  of  said  pooling  agree- 
ment; admitted  that  during  the  month  of 
December,  1915,  the  franchise  and  property 
of  said  company  were  sold  to  the  Sacramento 
Valley  Telephone  Company,  but  denied  that 
the  purposes  of  the  trust  under  the  said  pool- 
ing agreement  "then  or  ever  ceased  or  was 
ever  extinguished";  denied  that  defendant 
converted  said  5,000  shares  to  his  own  use  or 
at  all ;  denied  that  he  bad  ever  asserted  that 
plaintiff  has  no  Interest  or  ownership  in  said 
shares  except  as  herein  and  hereinafter  set 
out  and  described ;  denied  that  defendant  at 
any  time  repudiated  or  repudiates  his  trust 
in  connection  with  said  5,000  shares  of  stock, 
and  alleges  the  fact  to  be  that  said  trust  la 
now  in  full  force  and  effect ;  denies  that  said 
shares  were  of  the  value  of  $3,500,  or  any 
greater,  sum  than  the  sum  of  $ — ■ — ;  al- 
leges that  in  April,  1910,  he  delivered  said 
certificate  of  stock  to  one  A.  S.  Lindstrom 
and  that  ever  since  said  time  said  defendant 
has  not  had  In  his  possession  or  under  bis 
control  said  certificate  No.  12. 

For  a  further  defense,  defendant  set  up 
particularly  all  the  facts  stated  In  his  answer 
to  the  original  complaint  and  the  amend- 
ments thereto. 

Defendant,  also,  on  September  11,  1917, 
filed  what  purports  to  be  an  amended  answer 
to  plaintiff's  ameqded  complaint;  the  plead- 
ings are  verified.  The  cause  was  tried  by  the 
court  with  a  jury,  and  a  verdict  was  rendered 
on  September  28,  191t,  in  which  the  Jury 
found  "in  favor  of  the  plaintiff  for  a  return 
of  the  certificate  of  stock,  being  certificate 
No.  12  for  6,000  shares  of  the  capital  stock 
of  the  Glenn  County  Telephone  Company,  a 
corporation,  being  the  same  certificate  of 
stock  referred  to  in  plaintiff's  complaint  here- 
in, or  tor  the  value  thereof  in  case  a  return 
cannot  be  hitd,  to  wit,  the  sum  of  $1^16.60 
and  interest,  from  December  1, 1915." 

Certain  particular  questions  of  fact  were 
submitted  to  the  Jury  and  answered  as  fol- 
lows: 

"(1)  At  the  time  of  the  delivery  of  certificate 
No.  12  for'  5,000  shares  of  the  capital  stock 
of  the  Glenn  County  Telephone  Company  to 
the  plaintiff  0.  L.  Schaad,  was  it  understood 
and  agreed  between  A.  S.  Lindstrom  and  the 
plaintiff  that  the  title  to  said  stock  was  not 
to  pass  to  the  plaintiff  until  he  paid  to  Lind- 
strom one-fifth  of  the  moneys  expended  by  Lind- 
strom in  connection  with  the  promotion  and  or- 
ganization of  the  said  telephone  company?  An- 
swer:   No. 

"(2)  When  did  the  defendant  Barceloux  deliv- 
er said  certificate  No.  12  to  A.  S.  Lindstrom? 
Answer:    April  6,  1910. 

"(S)  Did  the  plaintiff  Schaad  consent  to  the 
delivery  of  said  certificate  No.  12  by  the  defend- 
ant Barceloux  to  said  Lindstrom?    Answer:  No. 

"(4)  When  did  plaintiff  Schaad  first  learn 
that  the  defendant  Barceloux  had  delivered  said 
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certificate  No.  12  to  lindstrom?   Answer:    Lat- 
ter part  of  1915." 

Judgment  passed  for  the  pla4ntlff  In  ac- 
cordance with  said  verdict.  Defendant  moy- 
ed  for  a  new  trial,  and,  his  motion  being  de- 
nied, appealed  from  the  Judgment,  and  has 
brought  np  the  record  under  the  alternative 
plan,  pursuant  to  section  953a,  etc.,  of  the 
Code  of  Civil  Procedure. 

[1]  1.  As  to  plaintiffs  alleged  ground  for  his 
motion  to  strike  out  the  amended  complaint: 
The  record  shows  nothing  in  relation  thereto 
except  the  recital  In  the  amended  complaint, 
the  motion  to  strike  out,  and  the  order  over- 
ruling  the  motion.  The  amended  complaint 
reads: 

"Now  comes  the  plaintiff,  and,  leave  of  court 
having  been  first  had  and  obtained,  files  this 
his  amended  complaint.'' 

Appellant  claims  that  the  amended  com- 
plaint was  filed  "as  of  course"  under  section 
472,  Code  of  Civil  Procedure.  It  does  not  so 
purport  to  be.  On  the  contrary,  it  purports 
to  have  been  filed  by  leave  of  the  court  "hav- 
ing been  first  Iiad  and  obtained."  This  re- 
cital not  only  negatives  the  inference  that  the 
pleading  was  filed  "as  of  course"  under  leave 
given  by  section  472,  but  shows  on  its  face 
that  it  was  filed  after  leave  given  by  the 
court  The  order  overruling  the  motion  must 
be  presumed  to  have  been  justified  by  the 
facts  in  the  absence  of  anything  in  the  record 
to  the  contrary.  If  at  the  hearing  of  the  mo- 
tion it  was  made  to  appear,  as  defendant 
now  claims  was  the  fact,  some  memorial  to 
that  effect  should  have  found  its  way  into  the 
bill  of  exceptions.  Otherwise,  the  regularity 
of  the  proceedings  will  be  presumed. 

[2]  2.  By  plaintiff's  amended  complaint, 
was  "an  entirely  new  and  different  cause  of 
action  Introduced  into  the  case,"  as  claimed 
by  defendant?  Substantially  the  facts  con- 
stituting the  cause  of  action  set  forth  in  the 
original  complaint  also  constitute  the  cause 
of  action  set  forth  In  the  amended  complaint. 
In  the  original  complaint  plaintiff  alleged 
ownership  of  certain  shares  of  the  Glenn 
County  Telephone  Company,  which-  plalntiCT 
delivered  to  defendant  as  trustee  under  the 
alleged  pooling  agreement;  that  Subsequent- 
ly the  company  sold  all  its  property  and  fran- 
diiae  to  the  Sacramento  Valley  Telephone 
Company,  thus  realizing  a  certain  sum  of 
money  of  which  defendant  received  a  certain 
portion  on  account  of  said  shares  so  held  by 
him  as  trustee;  that  defendant  demanded 
the  money  so  received  by  itim,  "but  that  de- 
fendant refused  and  now  refuses  to  account 
to  plaintiff  for  said  sum  or  any  sum  received 
from  the  sale  of  said  property  and  due  to  the 
plaintiff  as  the  owner  of  5,000  Shares  of  said 
capital  stock,  and  said  defendant  has  con- 
verted said  sum  and  all  of  them  to  his  own 
use." 

In  his  amended  complaint  plaintiff  alleges 


his  ownership  of  these  same  5,000  shares  In 
said  telephone  company,  evidenced  by  certifi- 
cate No.  12 ;  that  plaintiff  delivered  said  cer- 
tificate to  defendant  under  said  pooling 
agreement  made  part  of  both  the  original  and 
amended  co&ipialnt;  that  the  franchise  and 
property  of  said  telephone  company  were 
sold  and  the  purposes  of  said  trust  ceased 
and  said  trust  was  extinguished  and  "that 
defendant  converted  said  5,000  shares  to  his 
own  use,  and  claimed  and  now  claims  that 
plaintiff  has  no  Interest  in  said  shares,  and 
that  defendant  then  repudiated  .and  now 
repudiates  his  trust  in  connection  therewith' ; 
alleged  the  value  of  said  shares,  and  prayed 
for  judgment  for  their  return  or  the  value 
thereof." 

As  to  the  two  pleadings  the  identity  of  the 
facts,  constituting  the  cause  of  action,  is 
plainly  perceivable.  In  the  original  com- 
plaint plaintiff  sought  to  recover  the  value  of 
the  shares  which  it  was  alleged  defendant  re- 
ceived and  converted  to  his  own  use.  In  the 
amended  complaint  he  sought  to  recover  the 
shares  or  their  value.  Technically  the 
amended  complaint  might  be  said  to  "sound 
In  tort,"  but  in  reality  the  amended  complaint 
sets  forth  the  defendant's  obligation,  as  did 
the  original  complaint,  and  the  obligation 
was  the  cause  of  action  in  both  pleadings. 

The  cause  of  action  was  not  changed  by 
the  amendment,  but  only  the  remedy  was 
changed.  Mr.  Pomeroy  points  out  the  diffi- 
culty in  framing  a  complaint  under  reformed 
pleadings  in  actions  for  conversion  of  chat- 
tels, and  the  like  wrongs,  that  will  show  on 
its  face  that  the  plaintiff  has  elected  to  bring 
his  action  either  in  tort  or  in  contract  "The 
very  facts  which  are  alleged  in  the  action  of 
tort  are  the  facts  from  which  the  promise  is^ 
inferred,  and  according  to  the  true  theory  of 
pleading,  these  facts  must  be  stated  in  the 
action  ex  contractu,  without  any  legal  Infei^ 
ences  or  conclusions.  It  conclusively  follows 
that  in  this  general  class  of  liabilities,  as  the 
facts  which  constitute  the  cause  of  action  are 
the  same  in  each,  the  averments  of  the  com- 
plaint or  petition  must  be  the  same  In  each 
kind  of  action,  U  the  essential  prindples  of 
the  reformed  system  are  compiled  with,  so 
that  it  is  impossible  to  Indicate  upon  the  face 
of  the  pleading  alone  the  election  which  the 
plaintiff  has  made."  Pomeroy's  Code  Reme- 
dies (4th  Ed.)  §  464.  In  whatever  class  the 
original  complaint  may  be  placed,  whether  ei. 
contractu  or  ex  delicto.  If,  as  we  think  is 
true,  the  amended  complaint,  in  its  material 
elements,  is  the  same  as  the  original  com- 
plaint, no  new  cause  of  action  is  pleaded 
therein.  Not  only  does  this  similairity  of 
facts  exist,  but  the  same  evidence  would  be 
admissible  in  support  of  both  the  original  and 
amended  complaints.  Frost  v.  Witter,  132 
Cal.  421,  64  Pac.  705,  84  Am.  St  Rep.  63,  la  an 
Instructive  case,  as  showing  that  where  the 
cause  of  action  set  up  in  the  original  and 
amended  complaint  was  simply  the  obliga- 
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tion  soag^t  to  be  enforced,  an  amendment 
may  be  made  which  merely  changes  the  rem- 
edy. As  stated,  in  a  syllabus,  It  was  there 
held  that— 

"AU  that  can  be  required  ia  that  a  wholly 
different  cause  of  action,  which  is  entirely  for- 
eign to  the  original  cause  of  action,  cannot  be 
introduced,  and  that  the  plaintiff  cannot  be  al- 
lowed to  strike  out  the  entire  substance  and 
prayer  of  his  complaint,  and  insert  a  new  case 
by  way  of  amendment." 

The  Supreme  Gourt,  In  Olongie  ▼.  Glongle, 
174  Cal.  126,  162  Pac.  118,  had  the  ques- 
tion before  it.  In  considering  the  original 
and  amended  complaint  the  court  said  that: 

"In  both  cases  the  fundamental  equitable  con- 
sideration was  the  same,  namely,  was  there  a 
breach  of  trust  by  virtue  of  which  the  defend- 
ants were  inequitably  retaining  possession  of 
proper^  rightfully  bdonging  to  plaintifff" 

In  Bom  ▼.  Castle,  22  Cal.  App.  282,  134 
Pac.  347,  Frost  v.  Witter,  supra,  Is  cited, 
and  the  rule  stated  in  1  Bncy.  Pleading  and 
Practice,  664,  is  approved: 

"As  long  as  the  plaintiff  adheres  to  the  con- 
tract of  injury  originally  declared  upon,  an  al- 
teration of  the  modes  in  which  the  defendant 
has  broken  the  contract  or  caused  Injury  is 
not  an  introduction  of  a  new  cause  of  action. 
The  test  is  whether  the  proposed  amendment  is 
a  different  matter— anoUier  subject  of  contro- 
versy—or the  same  matter  more  fuUy  or  differ- 
ently laid  to  meet  the  possible  scope  and  varying 
phases  of  the  testimony." 

[3]  3.  At  the  close  of  the  evidence  submit- 
ted by  plaintiff  a  motion  for  nonsuit  was 
made  by  defendant  and  denied  by  the  court.. 
This  evidence  is  found  In  the  first  17  type- 
writto)  pages  of  the  reporter's  transcript. 
0?he  grounds  of  the  motion  are  that  the  evi- 
dence was  insufficient  to  sustain  the  issues  in 
several  particulars  pointed  out  in  the  motion. 
The  Supreme  Court  and  the  several  District 
Courts  of  Appeal  have  many  times  called 
attrition  to  section  953c  of  the  Code  of  Civil 
Procedure,  which  reads: 

"In  filing  briefs  on  said  abpeal  [taken  under 
the  ialtemative  method]  the  parties  [not  one 
but  both]  must,  however,  print  in  their  briefs, 
or  in  a  supplement  appended  thereto,  such  por- 
tions of  the  record  as  they  desire  to  call  to  the 
attention  of  the  court." 

Utter  disregard  of  this  provision  by  attor- 
neys in  presenting  their  briefs  has  led  the  ap- 
pellate courts  to  warn  attorneys  that  the  law 
must  be  obeyed  If  they  expect  to  avoid  the 
consequences  that  may  follow  their  derelic- 
tion. In  Miller  v.  Oliver,  174  Cal.  404,  163 
Pac.  357,  where  the  appellant  after  bis  atten- 
tion was  called  to  the  matter,  failed  to  print 
any  part  of  the  record  in  his  brief,  the  court 
said: 

"In  tlte  face  of  this  contumacy,  the  court 
would  be  justified  in   affirming  the  Judgment 
without  further  consideration.'' 
188  P.— 46 
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In  Barker  Bros.  v.  Joos,  171  Pac.  1085,  no 
portions  of  the  record  were  printed  In  ap- 
pellant's brief;  reference  being  made  to 
pages  of  the  typewritten  transcript  only. 
Said  the  court: 


"It  has  been  rei>eatedly  held  that  appellate , 
courts  will  not  look  to  the  typewritten  tran- 
scripts filed  under  the  alternative  method  of 
appeal  for  the  purpose  of  determining  whether 
grounds  exist  for  the  reversal  of  the  judgment 
appealed  from" — citing  twelve  different  cases, 
to  which  others,  subsequently  decided,  may  be 
added. 

Attorney  for  appellant  calls  attention  to 
certain  folios  of  the  transcript  as  showing 
the  evidence  upon  which  the  objection  was 
considered,  and  refers  to  certain  exhibits  to 
be  found  at  certain  folios.  Attorneys  for 
respondent  do  no  more. 

[4]  Inasmuch  as  plaintUTs  prima  facie 
case  is  made  in  a  few  pages,  we  have  read 
this  part  of  the  record,  and,  while  some  facts 
might  have  been  brought  out  more  clearly, 
we  think  enough  appeared  which,  with  the  ad- 
missions in  the  pleadings.  Justified  the  court 
in  denying  the  motion.  But  if  the  court  er- 
red, the  order  will  not  be  disturbed  in  view 
of  the  fact  that  defendant  then  took  up  the 
matter  of  his  defense  and  introduced  evi- 
dence oral  and  documentary  upon  the  merits 
of  the  case,  which  was  followed  by  further 
evidence  of  like  character  introduced  by 
plaintiff,  the  record  comprising  nearly  50^ 
typewritten  pages.  Van  Horn  v.  Pac.  Eefln 
ing  Co.,  27  Cal.  App.  105,  110,  148  Pac.  951 
and  cases  cited. 

It  was  upon  this  evidence  that 'the  Jury 
rendered  a  general  verdict  in  favor  of  plain- 
tiff, and  also  made  answer  to  the  special 
questions  submitted  to  them.  Appellant  has 
not  attacked  the  general  verdict  or  special 
findings  of  fact.  This  must  be  taken  as  a 
concession  that  the  evidence  supplied  any  de- 
ficiency existing  when  the  motion  for  nonsuit 
was  made.  If  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  were  challenged,  we 
would  feel  at  liberty  to  affirm  the  judgment 
for  the  failure  of  the  parties  in  dealing  with 
the  evidence  to  comply  with  the  statute  al- 
ready pointed  out 

[6]  It  was  urged  in  support  of  the  motion 
for  nonsuit  that  the  stock  In  question  was 
part  of  the  assets  of  the  corporation,  and 
that  In  seeking  to  have  It  returned  or  Its 
value  plaintiff  not  only  sought  to  have  de- 
fendant violate  the  pooling  agreement,  but 
also  sought  to  compel  him  to  distribute  the 
assets  of  4he  corporation  before  Its  dissolu- 
tion or  the  winding  up  of  Its  affairs,  contrary 
to  the  provisions  of  section  309  of  the  Civil 
Code,  citing  Kohl  v.  LIUenthal,  81  CaL  378,  20 
Pac.  401,  22  Pac.  689,  6  L.  R.  A.  520,  and  Tap- 
scott  V.  Mexican  Colo,  etc.,  Co.,  153  Cal.  664, 
96  Pac.  271.  It  will  be  recalled  that  defend- 
ant's special  defense  was  that  this  stock  be- 
longed to  Lilndstrom,  who  had  agreed  to  sell 
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It  to  plaintiff  conditionally,  and  that,  the  con- 
ditions having  been  broken,  it  never  became 
plalntlCTa.  There  was  evidence  that  this  de- 
fense was  unfounded,  and  that  the  stock  was 
delivered  to  plaintifC  by  Llndstrom  (the  pro- 
moter of  the  company)  In  consideration  of 
services  rendered  and  to  be  rendered  by 
plaintiff  in  connection  with  the  enterprise; 
that  it  was  placed  in  the  pool  in  plaintiff's 
name,  the  agreement  reciting  that  It  belong- 
ed to  him,  and  this  agreement  was  signed  by 
Lindstrom  and  by  defendant,  among  other 
stockholders;  that  without  plaintiff's  knowl- 
edge or  consent  defendant  surrendered  the 
certificate,  evidencing  these  shares  to  IJnd- 
strom  under  circumstances  tending  to  show 
that  defendant  was  acting  in  colludon  with 
Lindstrom  to  deprive  plaintiff  of  any  benefit 
arising  from  his  ownership,  and  that  defend- 
ant took  part  in  causing  the  certificate  to  be 
canceled  and  reissued  to  Lindstrom  and  plac- 
ed back  in  defendant's  possession  as  I>lnd- 
strom's;  that  defendant  denied  plaintiff's 
ownership  of  the  stock,  or  that  he  had  any 
right  to  share  as  'such  In  the  proceeds  of  the 
sale  of  the  company's  property,  or  otherwise 
to  participate  In  any  benefits  as  a  stockhold- 
er. Defendant  was  guilty  of  a  gross  viola- 
tion of  tils  trust,  and  by  thus  surrendering 
the  certificate  to  Lindstrom  for  the  purpose 
of  having  It  canceled  and  reissued  to  Lind- 
strom defendant  was  guilty  of  conversion, 
and  became  answerable  tto  plaintiff  for  Its 
return  or  the  value  thereof.  We  can  see  no 
necessary  connection  of  defendant's  liability 
to  plaintiff  with  the  sale  of  the  company's 
property.  If  that  sale  was  invalid  and  the 
distributees  of  the  proceeds  of  the  sale  should 
be  compelled  to  restore  the  money  to  the  com- 
pany's treasury,  defendant  must  look  to  Lind- 
strom, in  whose  name  this  certificate  now 
stands,  for  protection.  Plaintiff  calls  atten- 
tion to  section  1825  of  the  Civil  Code,  which 
requires  a  l>allee  to  give  prompt  notice  to  the 
iMillor  "of  any  proceedings  taken  adversely 
to  his  interest  in  the  thing  deposited,  which 
may  tend  to  excuse  the  depositary  from  de- 
livering the  thing  to  him,"  and,  also,  to  the 
rule  that  a  bailee  in  an  action  brought  against 
him  by  the  bailor  cannot  set  up  the  title  of 
a  third  person  except  by  the  authorization  of 
that  person,  citing  several  cases.  It  is  point- 
ed out  that  defendant  surrendered  the  certifi- 
cate to  Lindstrom,  of  which  fact  plaintiff 
knew  nothing  until  long  after  defendant  bad 
received  it  back  as  issued  to  Lindstrom. 

Attention  is  also  called  to  the  fact  that  In 
his  answer  the  defense  is  conflq^d  to  the 
statement  that  no  notice  was  given  to  plain- 
tiff of  fhe  delivery  of  the  certificate  to  Lind- 
strom or  of  Llndstrom's  claim  to  It  until  aft- 
er the  delivery  had  been  made;    and  It  Is 


claimed  that  the  answer  is  wholly  Inadequate 
in  view  of  the  provisions  of  the  Civil  Code, 
g§  182^1826. 

[t,  7]  6.  There  remains  but  one  other  point 
made  in  defendant's  brief,  namely,  that  the 
court  erred  In  admitting  certain  testimoDy. 
In  support  of  Llndstrom's  claim  of  ownership 
of  the  shares  in  question  he  testified  that  the 
sale  to  plaintiff  was  conditional  and  on  the 
terms  stated  in  his  answer.  Certain  witness- 
es were  called  by  plaintiff,  and  over  objection 
were  permitted  to  testify  to  certain  declara- 
tions made  by  Lindstrom  to  plaintiff  not  In 
the  presence  of  defendant,  tending  to  dispute 
the  claim  of  ownership.  These  statements 
were  made  while  the  Glenn  County  Telephone 
Company  was  In  process  of  organization,  and 
were  admitted  for  the  twofold  purpose:  First 
In  rebuttal  of  Llndstrom's  testimony ;  and. 
second,  as  corroboration  of  the  fact,  directly 
testified  to  by  plaintiff,  that  Lindstrom  was 
to  and  did  deliver  to  plaintiff  the  shares  In 
question  for  plaintUTs  services  in  organizing 
the  company  and  subsequently  to  l>e  rendered 
thereto.  The  character  of  this  testimony 
may  be  Judged  from  the  following  answer  of 
one  viitness,  who  was  asked  to  state  what 
had  been  said  to  plaintiff  by  Lindstrom  about 
the  stock: 

"He  told  him  that  they  wanted  him  in  the 
Glenn  County  Company;  that  they  desired  to 
have  him  very  much;  that  be  was  a  large 
stockholder  there  in  the  Colusa  County  Com- 
pany, and  it  would  assist  him  a  great  deal  in 
having  him  in  this  company ;  that  they  wanted 
him,  and  he  also  told  him  that  he  would  be  in 
the  division  of  the  promotion  stock  if  he  came 


There  was  testimony  that  subsequently 
Lindstrom  caused  5,000  shares  to  be  issued  to 
plaintiff  In  consideration  of  his  Influence  and 
services  In  effectuating  the  organization  of 
the  company.  These  declarations  were  made 
before  defendant  bad  anything  to  do  with  the 
shares,  and  at  a  time  when  the  acts  or  decla- 
rations of  Lindstrom  did  not  concern  blm. 
They  related  whally  to  plaintiff  and  Lind- 
strom and  to  the. effort  the  latter  was  mak- 
ing to  Induce  plaintiff  to  interest  himself  in 
the  proposed  company.  They  may  properly 
be  classed  as  part  of  the  res  gestse.  There 
was  direct  and  positive  testimony  that  the 
shares  were  delivered  to  plaintiff  in  consid- 
eration of  his  services  rendered  and  to  be 
rendered,  and  whatever  view  may  be  taken  of 
these  so-called  declarations  they  were  not 
prejudicial. 

Our  conclusion  Is  that  the  judgment  should 
be  affirmed ;  and  it  is  so  ordered. 

We  concur:  HART,  J.;  BURNETT,  J. 
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HALE)  T.  KENNEI>T  et  al.     (CTv.  2652.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    July '25,  1919.) 

1.  QtJiKTiNO  Title  «=»2— Acwion  to  Quiet 
Title  to  Pebsonaxtt  Not  Maintainable. 

A  general  demurrer  to  a  complaint  seeking 
a  judgment  determining  that  plaintiff  was  the 
sole  owner  of  certain  promissory  notes  se- 
cured by  mortgages,  should  have  been  sustained, 
because  an  action  to  quiet  title  to  personal 
property  docs  not  lie. 

2.  Appeal  and  Ebbob  9=3867(3)— On  Appeal 
FBOM  Denial  of  New  Tbial  Overbuijnq 
Genebal  Demttbbeb  Not  Reviewable. 

The  overruling  of  a  general  demurrer  to  a 
complaint  cannot  be  considered  where  the  ap- 
peal is  only  from  an  order  denying  a  motion 
for  new  trial,  in  which  the  sufficiency  of  the 
complaint  was  not  an  issue. 

8.  Appeal  and  Ebbob  «=»1011(1)— Conclu- 
sion or  CouBT  ON  Conflicting  Evidence 
Not  Beviewable. 
The  matter  of  resolving  conflicting  evidence 
ia  for  the  trial  court,  and  if  any  substantial 
conflict    appears,    the    appellate    tribunal    has 
no  right  to  disturb  the  conclusion'  of  the  trial 
judge. 

4.   HUSRAND  AND   WlFE    «=3l33(l)— EVIDENCE 

Sufficient  to  Sustain  Finding  that 
Pebsonaltt  Belonged  to  Wife. 
In  widow's  action  to  determine  that  the  sole 
ownership  of  certain  promissory  notes  seruf- 
ed  by  mortgages  was  in  plaintiff,  held  that  tes- 
timony as  shown  by  a  statement  of  the  case 
shows  some  substantial  evidence  to  sustain 
the.  findings  of  the  trial  judge  for  plaintiff. 

6.  Husband  and  Wife  <S=»131(2)— PRESuin*- 
TiON  That  Conveyance  to  Wife  Was  Heb 
Sepabate  Pbopebtt  Applies  to  Pebson- 
altt. 
In   an  action  brought  to  secure  judgment 
determining   certain    promissory   notes   secured 
by  mortgages,  to  be  the  sole  property  bl  plain- 
tiff,  the  presumption    under   Civ.   Code,   §   164, 
that  where  conveyance  is  made  to  a  married 
woman    title  is  vested  in  her  as  her  separate 
property,  held  to  apply  to  notes  and  mortgages, 
the  proceeds  of  certain  property  sold ;   the  ques- 
tion for  the  trial  judge  being  whether  the  pre- 
sumption had  been  overcome. 

6.  Husband  and  Wife  ®=49%(8)  —  That 
Notes  and  Mortgage  Webe  Made  to 
Wife  Evidence  of  Gift  to  Heb. 

In  a  widow's  action  to  secure  a  judgment 
determining  that  the  sole  ownership  of  certain 
notes  secured  by  mortgages  was  in  her,  the  fact 
that  the  notes  were  made  to  the  wife,  with  the 
incidental  mortgages,  ia  some  evidence  of  a 
gift  by  her  husbfmd. 

7.  Husband  and  Wife  <&=»49i^(8)— Terms 
AND  Formal  Dexlabations  Unnecessabt 
TO  Gift  to  Wife. 

It  is  not  necessary  that  a  husband  should 
in  terms  and  formally  declare  that  he  present- 
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ed  his  interest  in  property  consisting  of  notes 
and  mortgages  to  his  wife,  but  circumstances 
consisting  of  conduct,  words  and  admisBions 
may  be  sufficient  to  establish  the  fact  of  a  gift 


Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Bridget  O'Neill  against  Mary  G. 
Kennedy,  administratrix  of  the  estate  of 
Michael  O'Neill,  deceased,  and  others.  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
defendant  administratrix's  motion  for  a  new 
trial,  the  latter  appealed,  and  pending  the 
appeal,  Kate  Hale  as  administratrix  of  Brid- 
get O'Neill,  deceased,  was  substituted  as 
plaintiff.    Order  appealed  from  affirmed. 

G.  Roy  Pendell  and  Pendell  &  Gleason,  all 
of  Los  Angeles,  for  appellant. 

Kemper  B.  Campbell  and  A.  W.  Sorenson, 
both  of  Los  Angeles,  L.  B.  Hibben,  and  Frank 
P.  Doberty,  of  Los  Angeles,  for  respondents. 

JAMES,  3.  Bridget  O'Neill  and  Michael 
O'Neill,  now  deceased,  were  husband  and 
wife.  The  husband  died  In  January,  1913, 
leaving  surviving  him  a  widow,  two  sons  ana 
two  daughters.  One  of  the  daughters,  Mary 
G.  Kennedy,  procured  letters  of  administra- 
tion to  represent  the  estate  of  Michael 
O'Neill.  The  widow,  Bridget  O'Neill,  held 
title  to  some  real  property,  the  same  standing 
of  record  In  her  name,  and  she  brought  first 
an  action  against  the  administratrix  of  her 
husband's  estate  for  the  purpose  of  having  it 
determined  that  such  property  was  her  sole 
and  separate  estate.  She  succeeded  in  that 
action  and  obtained  judgment.  Subsequently 
she  brought  tbls  action  against  Kennedy, 
administratrix,  to  secure  a  like  judgment 
determining  that  she  was  the  sole  owner  of 
six  promissory  notes  secured  by  mortgages. 
She  was  successful  In  this  action,  and  the 
administratrix  of  the  husband's  estate  has 
taken  an  appeal  from  an  order  denying  her 
motion  for  a  new  trial.  Pending  the  hearing 
on  this  appeal  Bridget  O'Neill  died,  and 
Kate  Hale,  another  of  the  daughters,  has  been 
substituted  plaintiff  herein,  she  having  been 
appointed  administratrix  of  her  mother's 
estate. 

(1]  The  subject  of  tbls  action,  as  has  al- 
ready been  stated,  concerns  promissory  notes, 
with  the  mortgage  security  which  was  in- 
cidental thereto.  The  notes  and  mortgages 
were  all  taken  in  the  name  of  Bridget  O'Neill. 
In  passing,  we  note  that  there  was  a  demur- 
rer to  the  complaint  made  upon  the  ground 
that  no  sufficient  cause  of  action  was  stated. 
Evidently  the  demurrer  should  have  been 
sustained,  because  an  action  to  quiet  title  to 
personal  property  does  not  lie.  This  has  been 
directly  decided  in  this  state.  Fudickar  v. 
East  Riverside  L  Dlst.,  109  Cal.  29,  38,  41 
Pac.  1024 ;   Lamus  v.  Engwlcht,  179  Pac.  435. 

[2]  We  are  not  permitted  to  consider  that 
matter,  however,  as  the  appeal  is  <mly  from 
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an  order  denying  a'  motion  for  a  new  trial, 
under  which  the  suflaciency  of  the  complaint 
cannot  be  reviewed.  Wadman  v.  Burlce,  147 
Cal.  351,  81  Pac.  1012<  1  K  E.  A.  (N.  S.)  1192, 
3  Ann.  Cas.  330. 

[3]  The  question  to  be  reviewed  under  the 
appeal  from  the  order  denying  the  motion  for 
a  new  trial  la  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  Judgment.  At  the  outset 
of  a  consideration  of  the  question  we  may 
reiterate  the  oft-repeated  statement  of  the 
rule  that  the  matter  of  resolving  conflicting 
evidence  is  for  the  trial  court,  and  that  if 
any  substantial  conflict  appears  tlie  appellate 
tribunal  has  no  right  to  disturb  the  conclu- 
sidn  reached  by  the  trial  Judge. 

[4]  And  our  condusicm  is,  after  a  careful 
examination  of  the  testimony  as  shown  in 
the  statement  of  the  case,  that  there  was 
some  substantial  evidence  to  sustain  the  find- 
ings of  the  trial  Judge.  Enumerating  briefly 
the  promissory  notes  mentioned  In  the  com- 
plaint, all  of  which  were  secured  by  mort- 
gages, there  were:  The  note  of  Hendersons 
for  $1,110;  the  note  of  Wilcoxes  for  $1,621.- 
80;  the  note  of  Oerwings  for  $1,000 ;  the  note 
of  Webbs  for  $1,500;  the  note  of  Rusts  for 
$2,100,  and  the  note  of  Fred  and  Clara 
O'Neill  for  $750.  The  complaint  shows  that 
at  the  time  of  the  commencement  of  the  ac- 
tion the  notes  of  the  Hendersons  and  Webbs 
had  been  paid  to  Bridget  O'Neill,  and  that  she 
held  the  proceeds.  The  O'Neills,  husband  and 
wife,  came  from  Ireland  to  the  United  States 
in  1860.  At  the  trial  Bridget  testified  that 
she  had  some  money  when  she  arrived  in 
America,  and  that  when  she  married  Michael 
he  had  nothing;  that  she  worked  out  and 
accumulated  some  money  which  she  convert- 
ed into  paper  money  called  "shinplasters"; 
that  the  couple  lived  in  New  York  for  two 
years  and  then  moved  to  Iowa,  and  that  at 
that  time  she  used  about  $800,  investing  in 
a  cow  and  building  a  house ;  that  they  later 
moved  to  Michigan,  where  she  gave  her  hus- 
band some  money,  with  which  he  purchased 
four  acres  of  ground.  Various  purchases  of 
real  estate  were  thereafter  made,  and  con- 
siderable profit  was  realized  on  the  trans- 
actions, especially  on  the  real  property  ac- 
quired in  California,  to  wtiich  state  the 
family  removed  a  number  of  years  prior  to 
Michael's  death.  Bridget  testified  that  after 
making  the  purchase  of  land  In  Michigan 
with  the  money  which  she  had  saved  prior  to 
the  marriage,  and  with  money  received  from 
crops  growing  on  the  land  and  chickens,  pigs, 
and  calves  which  she  sold,  she  made  complete 
payment  on  the  Michigan  property.  In  that 
connection  she  testified  as  follows:  "My  hus- 
band, Michael  O'Neill,  told  me  that  I  could 
have,  as  my  separate  proiierty,  all  moneys 
received  from  the  sale  of  potatoes,  chickens, 
pigs,  calves,  butter,  eggs,"  etc.  While  In 
Mlehigan  she  received  $250  from  an  estate  of 
her  aunt.  She  loaned  this  $250  to  her  hus- 
band,  taking   bis   promissory   note   for   it, 


which  she  testified  had  not  been  pcdd.  Tht 
Michigan  farm  was  sold  for  $2,000  and  4^ 
acres  of  land,  $1,000  of  the  money  bdjig  use4 
to  repay  a  loan,  and  thl  40  acres  received 
were  mortgaged  for  the  sum  of  $1,000.  Som« 
property  was  purchased  in  Pomona,  CaL,  coni 
sisdng  of  several  parcels.  Some  property 
was  purchased  in  South  Pasadena,  this  stata 

[6]  During  the  residence  of  the  family  i* 
CaUfornla  $1,000  was  received  by  Bridget  a* 
beneficiary  under  a  life  insurance  policy  aftet 
the  death  of  her  son.  This  $1,000  was  used  td 
pay  a  portion  of  the  purchase  price  of  the  Po- 
mona property.  Between  the  years  1863  and 
1880  nine  children  were  bom  to  the  CNellla. 
Bridget  O'Neill  testified  that  her  husband's 
health  waa  not  good,  and  that  he  was  not 
able  to  work  a  great  deal;  that  this  was 
particularly  true  as  to  the  latter  years  of 
their  residence  in  California.  It  appears  that 
the  husband  was  suffering  from  cancer  of  the 
face,  which  was  of  some  years'  standing.  The 
notes  mentioned  in  the  complaint  were  all  re- 
ceived to  represent  a  portion  of  the  proceeds 
upon  the  sales  of  various  parens  of  real 
property  owned  by  the  O'NelUs.  The  deeds 
to  what  we  will  call  the  Webb  property  and 
the  Fred  /ind  Clara  O'Neill  pr<^erty,  as 
originally  made,  were  directly  to  Bridget 
O'Neill.  The  deeds  to  the  other  itroperty 
were  made  in  the  name  of  Midiael  O'Neill. 
It  is  the  contention  of  appellant  that  section 
164  of  the  Civil  Code,  which  provides  that  In 
case  a  conveyance  is  made  to  a  married  wo- 
man the  presumption  is  that  the  title  is 
vested  in  her  as  her  separate  property,  does 
not  apply  to  notes  and  mortgages  taken  in 
the  name  of  the  wife.  It  is  very  evident  that 
this  presumption  does  apply  to  the  proceeds 
of  the  property  sold  to  the  Webbs  and  to 
Fred  and  Clara  O'Neill,  and  that  the  question 
for  the  trial  Judge  in  the  case  of  those  notes 
was  to  determine  whether  the  presumptioa 
had  been  overcom& 

[6]  Conceding  that  the  presumption  did  not 
apply  to  the  other  notes,  the  question  was  as 
to  whether  there  was  sufficient  evidence  to 
indicate  that  the  other  property  had  always 
been  the  separate  property  of  Bridget  O'Neill, 
or  whether  a  gift  of  it  had  been  made  to  her 
by  the  husband.  The  fact  that  these  notes 
were  made  to  the  wife,  with  the  incidental 
mortgages,  is  certainly  to  be  taken  as  some 
evidence  tending  to  show  a  gift  by  the  hus- 
band. We  cannot,  as  counsel  seem  to  suggest 
we  should,  assume  that  these  mortgages  may 
have  been  taken  without  the  knowledge  of  the 
husband,  for  it  was  necessary  for  the  hus- 
band to  make  a  deed  of  the  property  to  the 
grantees,  and  the  court  would  be  altogether 
Justified  in  inferring  that  he  knew  of  the 
mortgages  being  made  In  the  name  of  the 
other  spouse,  even  though  there  was  no  evi- 
dence indicating  such  knowledge.  But  there 
was  evidence  to  indicate  that  the  husband 
intended  that  the  wife  should  have  this  prop- 
erty as  her  sq^rate  estate.    A  adghbor  of 
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the  CyNellls  living  at  Pomona,  testified  that 
in  conversation  with  the  husband  the  latter 
referred  to  some  real  estate  at  San  Bernardi- 
no which  Mrs.  O'NelU  was  about  to  purchase, 
and  that  O'NelU  "Just  told  me  that  mother 
bttd  bought  a  piece  of  ten  acres  down  there." 
This  witness  further  testified  that  he  sold 
feed  for  a  cow  and  horse  to  the  O'Neills,  and 
that  Mrs.  O'NelU  always  paid  him;  tha):  at 
one  time  he  owed  O'Neill  money,  and,  there 
being  money  owing  for  feed,  he  thought  to 
equalize  aecoimts,  but  O'Neill  said:  "No; 
you  pay  me,  and  mother  will  pay  for  the 
feed."  Fred  O'Neill,  a  son,  testified  that 
prior  to  his  father's  death  he  visited  him  at 
Pomona,  at  a  time  when  the  last  piece  of 
property  which  had  theretofore  stood  in  the 
name  of  the  father  had  been  sold,  and  talked 
with  the  father;  that  the  father  said  to  him: 
"It  Is  all  right  now.  The  property  has  all 
been  disposed  of,  and  mother  owns  It  aU." 
Katherine  Hale,  a  daughter,  testified  that  on 
one  occasion  she  remembered  her  mother 
bringing  home  a  mortgage  (It  being  the  Rust 
mortgage),  and  that  her  father  examined  It, 
and,  after  he  had  read  It,  said:  "Everything 
Is  all  right  now." 

[7]  There  was  other  testimony  of  a  similar 
character  to  that  narrated,  but  we  think  that 
enough  has  been  stated  to  illustrate  the  fact 
that  the  court  was  not  without  warrant  in 
concluding  that  the  promissory  notes  and 
mortgages  were  the  separate  property  of 
Bridget  O'NelU.  The  circumstances  would 
Justify  such  a  concluslcm.  Assuming  that 
the  husband's  earnings  as  a  part  of  the  com- 
munity estate  made  up  a  portion  of  the  pur- 
chase price  of  the  real  property.  It  was  most 
natural  that  In  the  latter  years  of  his  Ufe, 
being  afflicted  with  an  Incurable  disease  which 
was  progressing  toward  a  fatal  termination, 
he  should  desire  that  the  wife  should  have 
the  results  of  the  hard-earned  capital  which 
they  had  produced  by  their  joint  efforts.  We 
do  not  think  it  necessary  that  he  should  In 
terms  and  formally  de<!lare  that  he  presented 
his  interest  in  the  property  to  the  wife.  Cir- 
cumstances, consisting  of  conduct,  words,  and 
such  admissions  as  were  testified  to,  would 
be  sufficient  to  establish  the  fact  of  a  gift. 
We  are  leaving  out  of  accoimt,  of  course,  testi- 
mony introduced  on  behalf  of  defendants  In 
contradiction  of  that  produced  for  the  plaln- 
tUr,  because  it  is  wholly  immaterial  m  view 
of  the  restrictions  upon  this  court's  duty  In 
examining  the  appeal.  It  seems  unnecessary, 
in  view  of  the  fact  that  the  only  question 
under  consideration  relates  to  the  sufficiency 
of  the  evidence,  to  review  any  of  the  au- 
thorities cited.  As  to  the  real  property,  deeds 
to  which  were  originally  taken  in  the  name 
of  Bridget  O'NelU,  the  presumption  under  the 
section  cited  that  the  spouse  taking  it  took 
it  as  her  separate  estate  applied  unless  over- 
come by  testimony  for  the  defendant.  Con- 
cerning the  other  notes  and  mortgages,  as  we 


have  before  stated,  tlie  fact  that  they  were 
taken  in  the  name  of  the  wife  (even  though 
the  presumption  allowed  by  the  section  did 
not  .apply)  afCorded  some  evidence,  not  suffi- 
cient perhaps  by  itself,  tending  to  show  that 
the  wife  had  acquired  the  same  as  her  own. 
Aided  by  the  other  facts  and  circumstances 
shown  in  evidence,  a  sufficient  case  can  easily 
be  made  out 

For  the  reasons  given,  the  order  appealed 
from  is  affirmed. 

We  concur:    CONBBrr,  P.  J.;  SHAW,  J. 


HOME  BUILDERS'  LUMBER  CO.  v. 

WHITE,  County  Treasurer. 

(No.  9779.) 

(Supreme  Court  of  Oklahoma.     S^t  9,  1919.) 

(Byttabiu  by  the  Court.) 

1.  Afpkai.  and  Ebbor  «=>781(6)— SSTTLIiaRT 
Pendinq  Apfeai/— DiBinssAi.. 

Where  plaintiff  in  error,  after  filing  an  ap- 
peal from  judgment  of  the  trial  court,  enters 
into  a  written  agreement  of  settlement  of  inch 
judgment,  and  such  agrennent  la  brought  to  thn 
attention  of  this  court  by  proper  motion,  the 
appeal  wUl  l>e  dismissed. 

2.  Appbax  and  Ebrob  «=»154(1)— Reoooni- 
TioN  or  VAUorrT  or  Judoment  Waiveb 
OF  Right  or  Appeal. 

An  act  on  the  part  of  the  defendant,  where- 
by he  recognizes  the  validity  of  a  judgment 
against  him,  operates  as  a  waiver  of  his  right 
to  prosecute  an  appeal  therefrom,  or  to  bring 
error  to  reverse  it. 

Error  from  District  Court,  ,  McCnrtain 
County;   C.  E.  Dudley,  Judge. 

Action  by  Leon  A.  White,  County  Treasur- 
er of  McCurtain  Ciotmty,  against  the  Home 
Builders'  Lumber  Ompany.  Judgment  for 
plaintlfl,  and  defendant  brings  error.  Appeal 
dismissed. 

Head  &  Barrett,  of  Idabel,  Ramsey,  De- 
Mueles,  Rosser,  Martin  &  King,  of  Tulsa, 
and  McPherren  &  Cochran,  of  Dnrant,  for 
plaintiff  in  error. 

N.  W.  Gore,  Oo.  Atty.,  of  Idabel,  S.  P. 
Freeling,  Atty.  Oen.,  and  C.  W.  King,  Asst 
Atty.  Oen.,  for  defendant  in  error. 

PITCJHFORD,  J.  This  proceeding  in  error 
is  brought  to  reverse  a  judgment  rendered 
In  the  district  court  of  McCurtain  county 
against  tlie  appellant  for  the  sum  of  $33,386.- 
86,  as  taxes  due  the  state  of  Oklahoma  and 
McCurtain  county  for  the  years  1915  and 
1916,  and  declaring  a  Uen  on  certain  stand- 
ing timber  owned  by  the  appeUant.  The  de- 
fendant in  error  has  filed  a  motion  to  dis- 
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miss  the  appeal,  and  shows  Chat  on  Idarcb  4, 
1918,  the  parties  hereto  entered  into  a  writ- 
ten agreement  or  compromise  of  the  Jadg- 
ment,  from  which  this  appeal  Is  pending,  In 
which  the  plaintiff  in  error  agreed  to  pay 
and  defendant  in  error  agreed  to  accept,  in 
full  settlement  of  the  Judgment,  the  sum  of 
$21,300,  to  be  paid  in  installments  of  $6,000 
cash  and  $5,000  each  30  days  thereafter,  and, 
in  the  event  of  a  default  in  the  payments, 
the  sums  therein  paid  should  be  credited  on 
the  judgment,  and  process  might  be  issued 
to  enforce  the  collection  of  the  Judgment  as 
if  the  agreement  had  not  been  entered  into 
between  the  parties. 

The  appellant,  responding  to  this  motion, 
admits  that  it  compromised  the  Judgment 
and  entered  into  the  agreement  as  set  out  in 
appellee's  motion  to  dismiss  this  appeal, 
but  contends  that  the  agreement  of  settle- 
ment has  been  repudiated  by  the  defendant 
in  error,  in  that  the  Judgment  has  been  as- 
signed and  execution  issued  thereon,  and 
that  by  reason  of  such  acts  the  appellee  is 
therefore  estopped  to  urge  the  settlement 
as  a  ground  for  dismissal  of  this  appeal. 

The  stipulation  of  settlement  was  entered 
into  on  March  2,  1918,  being  filed  in  the  rec- 
ords of  the  trial  court  in  this  cause  on  Sep- 
tember 10,  1918.  On  August  29,  1918,  the 
defendant  In  error,  through  the  board  of 
county  commissioners  of  McCurtaln  county, 
assigned  the  Judgment  in  question  here  to 
one  J.  M.  Craig,  and  execution  was  tliere- 
after  Issued  on  October  29,  1918,  and  the 
property  of  the  plaintiff  in  error  was  levied 
on  and  sold  under  said  execution  on  Decem- 
ber 16,  1918.  The  record  presented  on  this 
motion  shows  that  the  Judgment  was  not 
assigned,  nor  execution,  issupd,  until  long 
after  the  plaintiff  in  error  bad  made  default 
in  the  payments  provided  for  in  the  agree- 
ment of  settlement. 

[1,  2]  We  are  of  the  opinion  that  the  agree- 
ment entered  into  between  the  parties  here- 
to was  the  recognition  of  the  validity  of  the 
Judgment,  and,  In  fact,  was  a  settlement  or 
compromise  of  such  Judgment,  and  where  the 
same  has  been  brought  to  the  attention  of 
this  court  by  proper  motion  and  affidavit,  the 
appeal  from  such  Judgment  pending  in  this 
court  will  be  dismissed.  The  question  as  to 
whether  the  agreement  of  settlement  or  com- 
promise has  been  repudiated  or  violated  by 
one  of  the  parties,  or  as  to  the  validity  or 
invalidity  of  tbe  proceedings,  will  not  be  de- 
termined here  on  this  appeal.  This  court  in 
the  .case  of  Haskell  v.  Ross,  175  Pac.  204 
(not  yet  officially  reported),  held: 

"Any  act  on  tbe  part  of  a  defendant  by 
which  he  impliedly  recognizes  the  validity  of 
a  judgment  against  him  operates  as  a  waiver  to 
appeal  therefrom,  or  to  bring  error  to  reverse 
it"— citing  2  Cyc.  656;  City  of  Lavvton  v. 
Ayrca,  40  Okl.  524,  139  Pac.  963;    Barnes  v. 


Lynch,  9  OU.  11,  59  Pae^  805;  ElUott  t.  Or- 
ton,  171  Pac.  1110,  L.  B.  A.  1918B,  103. 

The  appeal  should  therefore  be  dismissed; 
and  it  is  BO  ordered. 

OWEN,    O.    J.,    and    RAINET,    SHARP, 
HARRISON,  JOHNSON,  and  HIGGINS.  JTJ, 

concur. 

KANE  and  McNEIIXi,  JJ.,  absent  and  not 
participating. 


WALLINGFORD  et  al.  ▼.  ALCORN. 
(No.  6539.) 

(Supreme  Court  of  Oklahoma.     Sept  9,  1919.) 

fffyUabtit  by  the  Oottrt.) 

1.  Appeal  and  Brbob  *=»1010(1)— Ok  Sttt- 
ncient  bvidknce  awd  cobbeot  instrtjc- 
TioNS,  Jttdoment  Subtainkd. 

Where  there  Is  competent  evidence  rea- 
sonably tending  to  support  the  verdict  of  the 
jury,  and  the  instructions  of  the  court  to  the 
jury  fairly  state  tbe  law  arising  upon  the  is- 
sue raised  by  the  pleadings  and  the  evidence, 
the  judgment  rendered  upon  the  verdict  will 
not  be  disturbed  by  this  court 

2.  Payment  *=>63(1)— Ow  PutA  of  Patjcent, 
Evidence  of  Eqihtable  Recoupment  In- 
admissible. 

Evidence  offered  by  defendants  and  exclud- 
ed by  the  court  examined,  and  held  inadmis- 
sible under  the  pleadings. 

3.  Tbial  «=>340(5)— When  Coubt  Can  Com- 
pute AND  Add  Intebest  to  Vebdict. 

In  a  case  tried  by  a  jury,  where  it  is  dear- 
ly apparent  that  the  prevailing  party  is  enti- 
tled to  interest  upon  the  amount  found  in  the 
verdict,  and  it  is  unquestionably  clear  that  tho 
jury  allowed  no  interest,  and  it  is  clearly  as- 
certainable fi"om  the  verdict  or  uncontrovert- 
ed  facts  tbe  date  from  which  to  which  interest 
should  be  allowed,  and  the  rate  is  fixed  in  the 
note,  it  is  tbe  duty  of' the  court  to  make  the 
computation  and  to  add  tbe  interest  so  found 
to  the  sum  found  in  the  verdict,  and  to  ren- 
der judgment  for  the  aggregate  amount  and 
costs.  < 

4.  Costs  e=>9Q  —  In  Action  it>B  Monet 
Plaintiff,  Pbevailino,  is  Entitled  to 
Costs. 

In  actions  for  the  recovery  of  money  only, 
the  plaintiff  is  entitled,  upon  a  judgment  in 
his  favor,  to  the  allowance  of  costs,  and  a  jury 
is  not  authorized  to  divide  the  costs  between 
the  plaintiff  and  the  defendants. 

(Additional  SyUdbut  by  Editoricd  Btaf.) 

5.  Payment  «=»4— By  Whom  Payment  Mat 
BE  Made. 

It  is  not  essential  that  payment  should  be 
made  by  the  debtor  himself;  and,  though  it 
is  made  by  one  who  is  not  a  party  to  a  con- 
tract and  not  in  privity  with  the  debtor,  yet 
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if  accepted  In  satiBfaction  of  the  contract  it 
will  discharge  the  obligation. 

6.   PatUENT  €=330  —  AOBKEKKNT   TO  ACCEPT 

Propebty. 
Notwithstanding  Rer.  Laws  1910,  S  4234, 
providing  that  a  negotiable  note  is  payable  in 
money  only  and  without  any  condition  not  cer- 
tain of  tiUfillment,  the  patties  may  by  agree- 
ment fix  a  price  at  which  property  delivered 
by  the  debtor  to  the  creditor  shall  be  valued, 
and,  when  so  received,  it  is  a  payment,  and. 
equivalent  to  a  payment  of  so  mach  money. 

Error  from  District  Court,  Koble  CoTint^ ; 
W.  W.  Bowles,  Judge. 

Action  by  S.  T.  Alcorn  against  C.  W.  Wal- 
lingford  and  another.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendants  bring  error; 
and  plaintiff  filed  a  cross-error.  Modified  and 
affirmed. 

P.  W.  Cress  and  Henry  S.  Johnston,  both 
of  Perry,  for  plaintiffs  in  error. 

Glenn  Alcorn,  of  Muskogee,  and  H.  Ei.  St. 
Clair,  of  Perry,  for  defendant  in  error. 

BAINET,  J.  This  Is  an  action  on  a  prom- 
issory note  instituted  by  B.  T.  Alcorn,  as 
plaintiff,  against  O.  W.  Walltngford  and  Wil- 
liam D.  Upson,  as  defendants.  Trial  was  had 
to  a  Jury,  resulting;  in  a  verdict  in  favor  of 
the  plaintiff  for  the  principal  of  the  note  In 
tbe  sum  of  $333.35.  Following  the  amount 
awarded  the  verdict  contained  this  language : 
"Without  interest,  and  costs  equally  divided 
between  plaintiff  and  defendants."  From 
the  Judgment  rendered  pursuant  to  the  ver- 
dict the  defendants  have  appealed  to  this 
court,  assigning  several  alleged  errors,  which 
will  be  hereinafter  considered.  The  plaintiff 
has  also  filed  a  cross-appeal,  assigning  as  er- 
ror the  refusal  of  the  court  to  allow  the  plain- 
tiff the  interest  provided  in  the  note,  and  the 
refusal  of  the  court  to  tax  all  the  costs  of 
the  proceeding  against  the  defendants. 

Plaintiff  and  defendants  were  officers  and 
the  prlncixMl  stockholders  of  the  Sumner  Cot- 
ton &  Grain  Company.  The  defendant  Wal- 
ltngford, who  was  treasurer  of  said  company, 
was  also  an  officer  of  the  Morrison  State 
Bank.  At  the  time  of  the  execution  of  the 
note  the  Sumner  Cotton  &  Grain  Company 
was  indebted  in  the  sum  of  about  $1,600  to 
said  bank,  and  upon  direction  of  the  state 
banking  department  the  bank  requested  the 
grain  company  to  reduce  Its  indebtedness. 
The  company  being  without  funds,  It  was 
proposed  that  plaintiff  and  defendants,  the 
three  principal  stockholders,  personally  ad- 
vance $500  for  this  purtHJse.  The  plaintiff 
advanced  his  proportionate  part  of  the  $500, 
and,  at  the  request  of  the  defendants,  who 
were  without  ready  means,  advanced  their 
part  of  the  money  and  took  their  Joint  note 
for  $333.35.  The  note  was  signed,  "C  W. 
Wallingford,  Mgr.,  William  D.  Upson,  Pros." 


The  defense  pleaded  to  the  action  was: 
First,  that  said  note  was  the  obligation  of 
the  Sumner  Cotton  &  Grain  Company;  and, 
second,  that  It  had  been  paid. 

[1]  It  was  the  plaintiff's  contention  that 
the  note  was  the  individual  obligation  of  the 
defendants.  There  is  nothing  in  the  note  dis- 
closing that  the  Sumner  Cotton  &  Grain  Com- 
pany is  the  principal,  and  the  abbreviations, 
"Mgr."  and  "Pros."  (for  manager  and  presi- 
dent), added  to  the  signatures  of  the  defend- 
ants, are  merely  descriptive  of  the  persons, 
and  do  not  show  that  the  company  authorized 
the  execution  of  the  note,  or  that  It  was,  In 
fact,  its  obligation.  However,  evidence  was 
Introduced  by  the  defendants  supporting 
their  contention  that  it  was  the  company's 
obligation,  and  evidence  was  introduced  by 
the  plaintiff  tending  to  prove  that  the  note 
was  the  defendants'  personal  obligation.  In 
fact,  this  was  the  principal  issue  in  the  case. 
The  court,  In  its  instructions,  fairly  present- 
ed this  issue  to  the  Jury,  and  under  such  In- 
structions the  Jury's  verdict  was  for  the 
plaintiff.  There  being  evidence  In  the  record 
reasonably  tending  to  support  plaintifTs  the- 
ory of  the  case,  the  Jury's  finding  In  this  re- 
spect will  not  be  disturbed. 

[2,  (,  I]  Defendants  insist  that  l^e  trial 
court  committed  error  In  refusing  to  permit 
their  counsel,  in  hla  opening  statement  to 
the  Jury,  to  state  facts  which  It  is  asserted 
constituted  payment  by  the  grain  company, 
and  also  say  that  the  court  erred  in  rejecting 
testimony  offered  by  the  defendants  proving 
payment  An  examination  of  the  record  dis- 
closes that  the  evidence  rejected  was  In  effect 
that  subsequent  to  the  execution  of  the  note, 
and  while  the  plaintiff,  Alcorn,  was  manager 
of  the  grain  company,  he  sold  some  cotton 
and  a  cultivator  which  was  the  property  of 
the  conpany,  and  converted  the  proceeds  to  his 
individual  use.  The  law  undoubtedly  Is  that 
it  is  not  essential  that  payment  should  be 
made  by  the  debtor  himself ;  and,  even  though 
it  Is  made  by  one  who  Is  not  a  party  to  a  con- 
tract, and  not  even  in  privity  with  the  debtor, 
if  accepted  in  satisfaction  of  the  obligation  of 
the  contract,  it  will  operate  as  a  discharge  of 
such  obligation.  8  Elliott  on  Contracts,  p. 
84,  f  WM, 

It  is  not  contended,  howeveir,  by  the  de- 
fendants that  plaintiff  took  said  money  or 
property  at  an  agreed  valuation  as  payment 
of  the  Indebtedness  represented  by  the  note, 
but  their  contention  is,  as  we  understand  It, 
that  the  conversion  of  said  property,  as  a 
matter  of  law,  constituted  payment.  Our 
statutes  and  decisions  are  against  this  view. 
Jn  the  case  of  First  National  Bank  of  'tisho- 
mlngo  T.  Latham,  37  Okl.  286,  132  Pac.  891, 
we  said: 

"Section  4627,  Comp.  Laws  1909,  provid- 
ed that  a  negotiable  instrument  should  be 
payable  in  money  only,  and  without  any  con- 
diUoQ   not   certain    of   fulfillment.      But,    not-. 


AsjFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


728 


183  PACIFIC  BGPOBTBB 


(OKL 


withstanding  the  statute,  the  parties  may  by 
agreement  between  thcmselTea  fix  a  price  at 
which  the  property  delivered  by  the  debtor  to 
the  creditor  shall  be  valued,  and  when  so  re- 
ceived it  constitutes  a  payment,  and  is  in  law 
equivalent  to  a  payment  of  so  much  money. 
Morrill  v.  Baggott,  157  111.  240,  41  N.  B.  639; 
Griffith  V.  Greigbton,  Adm'r,  SI  Mo.  App.  1; 
Howard  et  al.  v.  Norton,  65  Barb.  (N.  Y.) 
161;  1  Cyc.  336;  1  A.  &  E.  Enc.  Law,  418. 
Under  such  circumstances,  the  delivery  of  the 
property  constitutes  not  alone  a  satisfaction 
or  settlement  of  the  debt,  but  a  payment  there- 
of, as  distinguished  from  an  accord  and  satis- 
faction. It  is  not  the  result  reached,  namely, 
the  extinguishment  of  the  debt,  but  the  means 
of  its  discharge,  that  we  are  considering.  Both 
payment  and  accord  and  satisfaction  may  ex- 
tinguish the  debt,  bat  by  different  processes. 
In  the  reported  cases  that  we  have  examined, 
where  the  delivery  of  property  pnrsuant  to  an 
agreement  was  held  a  sufficient  payment,  as 
such,  of  the  indebtedness,  we  find  that  In  all 
instances  an  agreed  and  fixed  valuation  was 
put  ou  the  property  by  the  parties." 

Numerous  cases  are  cited  in  support  of  this 
prlnclpla 

There  are  other  means  of  discharging  a 
debt  than  by  payment;  such  as,  accord  and 
satlsfaclijion,  set-off,  counterclaim,  and  equi- 
table recoupment.  These  defenses,  however, 
must  be  ^>eclflcaUy  pleaded.  Continental 
Oln  Co.  V.  Arnold,  52  OU.  669,  153  Pac  160. 
The  fftcts  pleaded  and  the  evidence  offered 
oy  the  defendants  lack  some  of  the  essential 
elements  of  each  of  these  defenses.  The  de- 
fense pleaded  is  denominated  "payment,"  but 
the  evidence  offered  Is  more  in  the  nature  of 
equitable  recoupment,  though  insufficient  to 
establish  this  defense.  There  was  no  offer 
to  show  how  much  the  corporation  was  In- 
debted and  to  whom,  or  what  part,-  if  any,  of 
the  proceeds  of  the  alleged  converted  prop- 
erty the  defendants  would  be  entitled  to  up- 
on payment  of  the  note.  The  record  shows 
that  there  was  other  mcmey  advanced  for  the 
benefit  of  the  corporation  by  Alcorn,  and  at 
the  time  the  receiver  was  appointed  there 
were  still  other  debts  owing  by  the  corpora- 
tion. Neither  of  these  other  creditors  of  the 
corporation,  nor  the  corporation  Itself,  or 
its  receiver,  is  a  party  to  the  action.  We  have 
been  unable  to  find  any  authority  holding 
that  the  conversion  of  the  property  or 
money  of  a  corporation  by  the  payee  of  a  note 
executed  by  other  stockholders  In  the  cor- 
poration on  which  they  are  Individually  lia- 
ble constitutes  payment  or  discharge  of  the 
note. 

We  do  not  wish  to  Intimate  that  the  plaintiff 
converted  any  property  of  the  corporation. 
Cor,  as  before  stated,  the  proffered  evidence 
was  excluded,  but,  if  true,  as  alleged,  it  would 
not  constitute  a  defense  to  this  action. 

[3,  4]  The  jury  was  without  authority  to 
refuse  to  allow  the  plaintiff  interest  on  the 


note.  There  Is  nothing  in  the  record  showing 
that  any  interest  had  been  paid,  nor  did  the 
defendants  so  contend.  It  is  clear  from  the 
verdict  that  the  Jury  did  not  allow  any  in- 
terest, and  It  Is  also  clearly  ascertainable 
from  the  uncontroverted  facts  the  'date  from 
which  interest  should  be  allowed.  Since  the 
rate  of  Interest  is  fixed  In  the  note,  the  court 
should  have  made  the  computation  and  added 
the  interest  to  the  sum  found  in  the  verdict 
and  the  judgment  should  have  been  for  the 
aggregate  amount  The  St.  liOuia.  El  Beno 
&  Western  Ry.  Co.  v.  Oliver  et  al.,  17  Okl. 
689,  87  Pac.  423,  10  Ann.  Cas.  748.  The  Jury 
was  likewise  without  authority  to  divide  the 
costs  between  the  plaintiff  and  the  defend- 
ants. Section  5229,  Rev.  Laws  of  1910.  gov- 
erns, and  is  as  follows: 

"Where  it  is  not  otherwise  provided  by 
this  and  other  statutes,  coats  shall  be  allow- 
ed of  course  to  the  plaintiff,  upon  a  judgment 
in  Us  favor,  in  actions  for  the  recovery  of 
money  only,  or  for  the  recovery  of  specific,  real 
or  pergonal  property." 

The  case  is  therefore  remanded,  with*  di- 
rections to  the  trial  court  to  amend  the  Judg- 
ment by  adding  to  the  amount  found  due  by 
the  Jury  interest  on  the  note  from  Its  date 
and  taxing  all  the  costs  against  the  defend- 
ants.   As  modified,  the  Judgment  Is  afiSrmed. 

OWEN,  O.  J.,  and  SHARP,  HARRISON, 
PITOHFORD,  JOHNSON,  and  HIQQINS, 
JJ.,  concur. 


In  re  RBILT.     (No.  9222.) 

(Supreme  Court  of  Oklahoma.     July  29,  1910. 
Rehearing  Denied  Sept  23,  1919.) 

(Byllahut  ly  the  Court.)     . 

1.  Attobnkt  and  Client  4s354-^7oubt  Can 
Set  Aside  Report  or  Refebxk  in   Dis- 

BABMENT  PBOCEEDINO. 

A  referee  in  a  disbai-ment  proceeding  is  an 
officer  of  the  coort  and  the  court  has  full  au- 
thority to  supervise  and  control  his  report  by 
setting  it  aside,  or  confiriping  or  modifying  it 
as  the  facta  and  the  law  require.  ^ 

2.  Attoritet  and  Client  i3=>54— Repobt  of- 
Referee  in  Disbabuent  PsocEEOiNa  Not 
Conclusive  on  Law  ob  Pact. 

The  report  of  a  referee  appointed  to  take 
evidence  and  report  tiis  findings  of  fact  and 
conclusions  of  law  in  a  disbarment  proceeding 
is  not  conclusive  as  to  either  the  findings  of 
fact  or  the  conclusions  of  law,  bat  is  accord- 
ed every  reasonable  presumption  of  being  cor- 
rect The  burden  is  on  the  party  attacking  it 
but  it  Ja  to  be  freely  set  aside  by  the  court  if 
found  to  be  incorrect 
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8.  Attoenet  awd  Cuent  ®=»53(1)— In  Dis- 

BABUENT  PBOCEEDINa  FBESUKFUON  OT  IN- 
NOCENCE Pbevails: 
In  a  proceeding  to  disbar  an  attorney  at 
law,  BQcb  attorney  is  presumed  to  be  innocent 
of  tiie  charges  preferred  and  to  bare  performed 
bis  duty  as  an  officer  of  tbe  court  ia  accord- 
ance with  his  oath,  and  tbe  evidence  in  sup- 
port of  tbe  charges  must  satisfy  tbe  court  to 
a  reasonable  certainty  that  the  charges  are 
true  and  warrant  a  judgment  of  disbarment. 

4.   ATTOBKET    and   CI.IENT   «=338— EVEBT   In- 

iXAcnoN  OF  IjAW  Does  Not  Jubtiet  Dis- 

BABMXRT. 

The  law  doea  not  demand  that  every  tech- 
nical infraction  of  the  law  by  an  attorney  shall 
require  his  disbarment,  although  an  attorney 
should  endeavor  to  observe  literally  the  law, 
but  it  is  those  infractions  of  duty  that  involve 
moral  turpitude  and  evince  a  depraved  charac- 
ter that  render  such  attorney  untrustworthy 
and  a  reflection  upon  the  bar  and  tbe  court, 
as  an  officer  thereof,  that  demand  his  disbar- 
ment. 

6.  Attokney  and  Client  ^=»6S(2) — Evidence 
Not  StTFnciENT  to  Juanrf  Disbaement. 
Evidence  examined,  and  held  not  sufficient 
to  warrant  disbarment  of  respondent 

Pitchford,  ).,  dissenting. 

Original  action  on  motion  of  tbe  Bar 
Commission  on  relation  of  W.  S.  Poidle- 
ton  for  disbarment  of  F.  H,  Reily,  an  attor^ 
ney.  Findings  and  conclusions  of  referee 
recommending  disbarment  set  aside,  and 
proceeding  dismissed. 

W.  S.  Pendleton,  of  Shawnee,  relator. 
Frank  Dale,  of  Guthrie,  prosecutor. 
S.  W.  Hayes  and  E.  B.  Hastings,  both  of 
Oklahoma  GII7,  for  respondent 

OWEN,  C.  J.  This  is  an  orlglDal  action 
brought  on  motion  of  the  bar  commission 
based  on  charges  filed  by  W.  S.  Pendleton, 
hereinafter  referred  to  as  relator,  for  dis- 
barmoit  of  F.  H.  Belly,  a  member  of  the 
bar  of  Pottawatomie  county.  Hon.  James 
B.  Tolbert  of  Hobart  was  appointed  ref- 
eree to  take  testlmonj-  and  report  his  find- 
ings of  fact  and  conclusions  of  law.  He 
reported  specific  findings  as  to  three  counts 
of  the  charges,  together  with  his  conclu- 
sions, recommending  disbarment  of  respond- 
ent.    To  this  report  exceptions  were  filed. 

[8]  Bespondent  was  attorney  for  one  Har- 
riet Nichols  Cook,  of  New  Jersey,  claimed 
to  be  sole  heir  at  law  of  Enos  Nichols,  de- 
ceased, who  died  in  Pottawatomie  county 
in  December,  1911.  He  was  employed  as 
associate  counsel  under  the  direction  of  J. 
Warren  Davis  of  New  Jersey.  Harriet 
Nichols  Cook  died,  and  J.  Warren  Davis 
was  appointed  executor  of  her  estate,  re- 
spondent contlnnlng  under  his  direction  to 
represent  the  estate  as  a  beneficiary  of  tbe 
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Enos  Nichols  estate.  Prior  to  her  deatb 
respondent  secured  a  loan  of  $5,000  for  her, 
guaranteeing  payment  himself  by  separate 
Instrument.  Lydick  land  Eggeoiman,  attor- 
neys of  Shawnee,  held  an  asslgnmoit  from 
Harriet  Nichols  Cook  of  $30,000  of  her  In- 
terest In  the  Enos  Nichols  estate,  claiming 
that  amount  as  attorney's  fees.  Respond- 
ent brought  suit  to  cancel  this  assignment. 
A  compromise  was  effected  by  the  terms 
of  which  Lydlck  and  Bggerman  were  to  re- 
ceive $15,000.  But  by  agreement  judgment 
was  entered  in  their  favor  for  $20,000,  and 
$5,000  of  this  amount  was  paid  to  respond- 
ent, for  which  he  gave  receipt  in  the  name 
of  Harriet  Nichols  Cook  estate  by  himself 
as  attorney.  This  transaction  was  at  the 
time  unknown  to  the  executor,  but  when 
explained  to  him  a  few  days  later  was  en- 
tirely satisfactory  and  ratified.  Respond- 
ent deposited  this  $5,000  to  his  own  account, 
and  retained  same  with  the  consent  of  his 
client  uptll  September,  1917,  when  he  re- 
turned the  money  to  the  executor.  In  ex- 
planation of  this  transaction  respondent 
shows  the  money  was  secured  to  protect 
him  on  his  guaranty  of  the  $5,000  loan  of 
Harriet  Nichols  Cook,  and  his  client  agreed 
he  might  keep  the  money  until  he  had  been 
relieved  of  this  personal  obligation.  The 
uncontradicted  evidence  shows  he  returned 
the  money  when  the  first  demand  was  made. 
The  referee  ft)und  that  respondent  wrong- 
fully converted  the,  $5,000  to  his  own  use 
with  the  attempt  to  deprive  the  estate  of 
same,  and  was  therefore  guilty  of  the  crime 
of  embezzlement  We  do  not  approve  the 
method  used  by  respondent  In  obtaining 
this  money,  and  we  are  not  unmindful  tbnt 
Irregularities  of  this  character  sometimes 
lead  to  grave  consequences.  Tet  we  do  not 
find  that  the  transaction,  as  explained  by 
respondent,  shows  any  Intent  on  his  part 
to  defraud,  or  that  tbe  estate  was  to  any 
extent  defrauded. 

The  second  connt  alleges  fraud  and  Ir- 
regularities in  the  collection  of  an  expense 
account  of  $1335,  from  the  administrator  of 
the  Enos  Nichols  estate,  and  made  a  charge 
against  the  estate  of  Harriet  Nichols  Cook. 
This  account  was  for  money  advanced  by 
respondent  for  court  costs  and  expense  of 
taking  depositions  in  various  parts  of  the 
United  States,  representing  the  Harriet 
Nichols  Cook  estate.  The  account  was  sub- 
mitted to  James  Mercer  Davis,  attorney  for 
J.  Warren  Davis,  who  approved  the  s^me, 
and  his  action  was  later  ratified  by  J.  War- 
ren Davis  as  executor.  It  does  not  appear 
the  account  was  either  itemized  or  sworn  to, 
but  the  amount  was  recognized  as  correct 
and  was  paid  as  a  proper  claim  against  the 
estate  of  Harriet  Nichols  Cook  as  an  ad- 
vancement out  of  the  Enos  Nichols  estate. 
Respondent  later  prepared  the  retwrt  for  the 
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executor,  which  was  filed  with  the  county 
court  of  Pottawatomie  county,  showing  the 
expenditures  of  this  $1,835  item. 

The  referee  found  that  respondent  acted 
arbitrarily,  and  had  been  grossly  negli- 
gent and  guilty  of  conduct  unbecoming  a 
lawyer  in  this  transaction,  although  not 
prompted  by  a  bad  or  criminal  motive. 
There  was  no  question  as  to  the  correctness 
of  the  account,  and  while  good  business 
methods  and  that  degree  of  care  due  the 
handling  of  accounts  by  lawyers  for  their 
clients  "would  require  the  account  be  item- 
ized and  verified,  the  evidence  is  not  suffi- 
cient to  warrant  disbarment 

The  third  count  alleges,  in  substance,  tliat 
respondent  entered  into  a  conspiracy  with 
E.  E.  Hood,  an  attorney  of  Shawnee,  to 
employ  a  number  of  attorneys  of  that  coun- 
ty, and  by  paying  them  a  retaining  fee  dis- 
qualify them  in  an  election  of  special 
judge  to  preside  in  the  hearing  of  the  pro- 
bate of  th&  will  of  Enos  Nichols,  and  there- 
by thwarting  the  administration  oi  Justice. 
The  referee  found  that  respondent,  acting 
with  his  associate  counsel,  had  the  admin- 
istrator pay  out  the  sum  of  $390  to  eight 
different  lawyers,  with  the  express  purpose 
and  intent  to  disqualify  them  in  participat- 
ing in  the  election  of  the  special  judge,  and 
that  he  was  thereby  guilty  of  an  attempt 
to  pollute  the  administration  of  the  law. 
It  appears  Hood  represented  some  of  the 
same  interests  represented  \)y  respondent, 
but  was  not  employed  as  an  associate  coun- 
sel with  respondent  His  employment  was 
by  J.  Warren  Davis,  and  he  reported  di- 
rectly to  him  and  to  one  Farrington,  who 
represented  some  of  the  heirs  of  Harriet 
Nichols  Cook  residing  at  Springfield,  Mo. 
Hood  suggested  to  respondent  the  neces- 
sity of  retaining  additional  attorneys  to  as- 
sist in  such  matters  as  might  arise  in  con- 
nection with  the  Harriet  Nichols  Cook  es- 
tate. The  probate  of  the  proffered  will  was 
being  bitterly  contested.  A  large  number  of 
lawyers  had  been  employed  by  the  inter- 
ests adverse  to  those  of  the  Harriet  Nichols 
Cook  estate.  Depositions  were  being  taken 
in  various  parts  of  the  United  States,  ne- 
cessitating the  absence  of  respondent  from 
Shawnee  much  of  the  time.  liawyers  were 
retained  and  paid  by  Hood,  totaling  $390, 
and  this  amount  was  allowed  by  the  ad- 
ministrator on  the  advice  of  respondent. 
But  the  attorneys  retained  were  not  shown 
to  have  been  unfriendly  to  respondent,  or 
to  the  Interests  he  represented,  and  there 
is  no  evidence  indicating  they  would  have 
voted  adverse  to  Ills  interests.  A  special 
Judge  suggested  by  opposing  litigants,  was 
elected,  and  rendered  a  judgment  adrerse 
to  respondent  and  his  clients. 

The  remaining  count,  including  a  charge 
tliat  respondent  had  prevented  relator  from 
obtaining  an   attorney's   fee  in   a   case  in 


which  it  was  alleged  he  was  co-counsel  with 
relator,  was  found  by  the  referee  not  to  t>e 
supported  by  suffldrnt  evidence  to  Jus- 
tify a  recommendation  for  disbarment 

We  have  read  the  report  of  the  referes 
and  transcript  of  the  testimony  with  care: 
and,  while  we  give  due  regard  to  his  findings 
and  conclusions,  ttotb  because  of  bis  office 
and  his  very  high  standing  and  recognized 
ability  as  a  lawyer,  we  are  unable  to  agree 
with  bis  findings  or  approve  his  conclusions. 

[1,2]  The  referee  in  a  disbarment  pro- 
ceeding is  an  officer  of  the  ooart,  and  the 
court  has  full  authority  to  supervise  and 
control  his  report  by  setting  it  aside,  or 
confirming  or  modifying  It  as  the  facts 
and  the  law  require.  23  R.  O.  !>.  300: 
Krapp  V.  Aderholt,  42  Kan.  247,  21  Pac. 
1063.  The  rule  to  be  applied  in  considering 
the  report  was  stated  in  Town  of  Grove  v.. 
Haskell,  31  OkL  T7-79,  116  Pac.  805,  806, 
as  follows: 

"The  report  of  the  referee  appointed  to  take 
the  evidence  and  report  the  same  to  this  court 
with  his  Gndingt  of  fact  and  conclomons  of 
law  would  not  be  conclusive  on  either.  It 
should  and  would  be  accorded  every  reasonable 
presumption  of  being  correct,  with  the  burden 
on  the  party  attacking  it,  bat  to  be  freely  set 
aside  by  the  court  if  found  to  l>e  incorrect" 

{>]  The  serious  consequences  of  disbar- 
ment should  follow  only  where  there  is  a 
clear  preponderance  ol  evidence  against  the 
respondent  In  such  proceeding  the  attor- 
ney sought  to  be  disbarred  is  presumed  to 
be  Innocent  of  th'e  charges  preferred,  and 
to  have  performed  his  duty  as  an  officer  of 
the  court  in  accordance  with  his  oath,  and 
the  evidence  In  support  of  the  charges  must 
satisfy  the  court  to  a  reasonable  certainty 
that  the  charges  are  true  and  warrant  a 
judgment  of  disbarment  In  re  Sitton,  177 
Pac.  555;  In  re  Parsons,  35  Mont.  478,  90 
Pac.  163;  People  ex  reL  v.  Thornton,  228 
ni.  42,  81  N.  B.  793 ;  In  re  Newby,  82  Neb. 
236,  117  N.  W.  691.  In  the  case  of  Shufeldt 
V.  Barker,  66  111.  299,  it  was  said: 

"A  charge  so  grave  in  its  character,  and  ao 
fatal  in  its  consequences,  ought  certainly  to 
be  proved  by  what  the  law  denominates  a  dear 
preponderance  of  the  evidence." 

This  language  was  quoted  with  approval 
in  the  case  of  State  ex  rel.  Williams  v.  Sul- 
Uvan,  36  Okl.  746,  131  Pac.  703,  Ij.  B.  A. 
1916D,    1218. 

[4]  The  law  does  not  demand  that  every 
technical  infraction  of  the  Inw  by  an  at- 
torney shall  require  his  disbarment,  al- 
though an  attorney  should  endeavor  to  ob- 
serve literally  the  law;  but  it  is  those  in- 
fractions of  duty  by  an  attorney  tliat  involve 
moral  turpitude  acd  evince  a  depraved  char- 
acter, rendering  such  attorney  untrust- 
worthy and  a  reflection  upon  the  bar  and 
the  court,   as  an  officer   thereof,   that  de- 
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mand  Ms  disbarment  The  evidence  In  this 
case,  as  we  view  It,  falls  to  prove  by  sufB- 
dent  preponderance  that  respondent  has 
been  guilty  of  such  conduct.  Therefore  the 
findings  and  conclusions  of  the  referee  ■will 
be  set  aside  and  the  proceeding  distnlssed. 

KANE,  SHARP,  HARRISON,  JOHNSON, 
and  McNeill,  JJ.,  concur. 

PITCHFORD,   J.,   dissents. 

RAINET  and  HMJGINS,  JJ,  not  parUc- 
ipatlng. 


MIDLAND  SAVINGS  A  LOAN  CO.  v.  NIO- 
OLL  et  al.    (No.  6319.) 

(Supreme  Court  of  Oklahoma.    April  24,  1919. 
Rehearing   Denied   Sept.  23,   1919.)  ^ 

(SyUabui  hy  the  Court.) 

1.  Bun,DiNa  AND  Loan  Asbociatioks     4s» 

46(1)— OSGAKIZATION  OT  FOBEIQR  ASSOCIA- 
TION DoiNo  Business  in  Statx  Must  Ac- 
cord WITH  State  Laws. 
In  order  for  a  foreign  corporation  to  he  en- 
titled to  exercise  the  rights,  powers,  and  priv- 
ileges accorded  to  building  and  loan  associations 
by  article  19,  c.  18,  Wilson's  Rev.  &  Ann.  St 
1903,  and  to  enforce  contracts  entered  into 
by  it  with  citizens  of  such  territory  in  the 
courts  of  this  state,  it  must  appear  that  the 
statute  under  which  such  foreign  corporation 
was  organized  is  identical  or  in  all  material  re- 
spects similar  to  the  statutes  authorizing  the 
formation  of  building  and  loan  associations  in 
that  territory,  and  that  the  character  of  bnsi- 
ness  conducted  by  it  was  aubstantially  like  that 
conducted  by  such  associations  in  Oklahoma 
Territory. 

2.  Statutes  ot  Oklahoma  Territobt  — 
Building  and  I^an  Absociationb. 

Section  1217,  Wilson's  Rev.  &  Ann.  St 
1903,  declares  building  and  loan  associations 
to  be  aggregations  of  laborers,  mechanics,  work- 
ingmen,  workingwomen,  and  tradesmen,  who 
start  without  any  paid-up  capital,  and  only  pay 
in  on  their  stock  small  weekly  or  monthly  as- 
sessments, which  are  immediately  loaned  to  one 
of  the  members  of  the  association  for  the  pur- 
pose of  furnishing  a  home. 

3.  Building  and  Loan  AssociATioNa  «=> 
46(1, 10)— Foreign  Association  Not  Enti- 
tled TO  Do  Business  in  the  State. 

Evidence  examined,  and  held,  upon  the  facts 
stated  in  the  opinion,  that  plaintiff  in  error  was 
not  a  building  and  loan  association,  entitled  to 
exercise  the  rights,  powers,  and  privileges  of 
building  and  loan  associations  under  the  laws 
of  Oklahoma  Territory,  and  that  the  contracts 
sued  upon  were  usurious. 

4.  Usury  €=398  —  Oh  Usurious  Contract 
No  Interest  Colleotiblk. 

Under  section  849,  Wilson's  Rev.  &  Ann. 
St  1903,  interest  could  not  be  collected  upon  a 
contract  entered  into  in  Oklahoma  Territory 
which  was  tainted  with  usury, 
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Error  from  District  Conrt,  Noble  County; 
Wm.  Bowles,  Judge. 

Separate  actions  by  the  Midland  Savings 
&  Loan  Company  against  C.  K.  Nicoll  and 
others,  and  against  Kate  P.  Nicholson  and 
others,  and  by  D.  R.  Swaney  against  the 
Midland  Savings  &  Loan  Company.  Actions 
consolidated  by  agreement  and  from  the 
Judgment  the  company  brings  error.  Af- 
firmed. 

H.  B.  St  Clalr,  of  Perry,  and  A.  J.'  Bryant, 
of  Denver,  Colo.,  and  Ames,  Chambers,  Lowe 
ft  Richardson,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

P.  W.  Cress,  of  Perry,  for  defendants  In 
error. 

HARDY,  0.  J.  The  Midland  Savings  & 
Loan  Company  commenced  two  separate  ac- 
tions In  the  district  court  of  Noble  county, 
one  against  C.  K.  and  Hattle  Nicoll  and 
H.  A.  McCandlasB.  and  one  against  Kate  P. 
and  H.  O.  Nicholson  and  J.  L.  Boyes,  to  fore- 
close certain  mortgages,  and  another  action 
was  commenced  In  said  conrt  against  Mid- 
land Savings  &  Loon  Company  by  D.  R. 
Swaney,  to  cancel  a  mortgage  therefore  given 
by  him  to  said  Midland  Savings  &  Loan 
Company  on  the  alleged  ground  that  same 
bad  been  fully  paid  off  and  discharged.  All 
three  of  the  actions  Involved  the  constractlon 
of  certain  contracts  entered  Into  between 
Midland  Savings  &  Loan  Company  and  the 
other  parties,  and  because  of  the  similarity 
of  the  questions  of.  law  and  fact  Involved 
In  the  several  cases,  by  agreement  of  the  par- 
ties, the  actions  were  consolidated  and  tried 
together.  Judgment  was  rendered  In  all  of 
the  ca.ses  against  Midland  Savings  &  Loan 
Company,  and  the  consolidated  case  was 
brought  to  this  court  for  review. 

After  proceedings  In  error  had  been  filed 
in  this  court,  plaintiff  In  error  dismissed  am 
to  defendant  In  error  Swaney.  One  of  the 
grounds  of  defense  urged  ^by  the  remaining 
defendants  was  that  each  transaction  be- 
tween Midland  Savings  &  Loan  Company  and 
said  defendants  was  a  mere  loan  of  money 
and  constituted  the  parties  lender  and  bor- 
rower, and  that  the  character  of  business 
transacted  by  Midland  Savings  &  Loan  Com- 
pany, under  the  form  of  contract  entered  In- 
to, was  a  device  and  a  scheme  to  evade  the 
usury  laws  of  the  territory  of  Oklahoma, 
and  to  exact  Illegal  and  usurious  rates  of  in- 
terest for  the  loan  of  money.  The  evidence 
shows  that  plaintiCF  is  a  corporation,  organ- 
isjed  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  state  of  Colorado,  with  its 
principal  office  and  place  of  bu.siness  at  the 
city  of  Denver,  in  said  state;  that  at  the  time 
of  the  transaction  involved,  to  wit  during 
the  year  1899,  It  had  designated  an  agent 
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wltbin  tbls  territory  upon  whom  service  of 
summons  might  be  bad,  and  had  filed  In 
the  office  of  the  secretary  of  the  territory  a 
duly  authenticated  copy  of  its  charter  or  ar- 
ticles of  incorporation.  At  that  time  It 
also  had  within  said  territory  two  or  three 
local  agents  to  solicit  and  receive  applica- 
tions for  stock  and  loans  of  its  money,  which 
were  submitted  to  the  home  office  for  ap- 
proval. At  the  time  of  the  trial,  the  number 
of  such  agents  employed  by  plaintlfC  was  25. 
When  applications  for  loans  were  accepted, 
drafts  therefor,  payable  jointly  to  Its  local 
agent  and  the  borrower,  were  mailed  to  the 
local  agent  for  delivery  to  the  borrower. 

The  by-laws  provide  for  the  Issuance  of 
various  kinds  of  stock,  viz.  monthly  Install- 
meut,  prepaid,  full-paid,  deposit,  and  perma- 
nent shares.  Holders  of  monthly  payment 
stock  were  required  to  make  stipulated  pay- 
ments thereon  at  periodical  times  and  had 
certain  privileges  upon  the  withdrawal  or 
maturity  of  shares.  Prepaid  stock  was  is- 
sued on  a  single  advanced-  payment,  which 
was  deemed  sufficient,  with  ^the  earnings 
thereon,  to  mature  the  stock  at  a  given 
period.  This  class  of  stock  might  be  with- 
drawn after  a  certain  time,  with  7  per  cent 
monthly  compKHinded  Interest,  less  2  per  cent 
of  par  value,  for  which  transferable  life 
roem1>er8hlp  certificates  were  given.  -  Full- 
paid  stock  was  issued  on  the  single  advanced 
payment  of  $100  per  share,  which  bore  in- 
terest at  8  per  cent  per  annum  from  date^ 
payable  semianually.  Deposit  stock  was  is- 
sued for  one  or  more  shares  upon  the  deposit 
of  any  sum  at  the  time  most  convenient  to 
the  holder  of  such  stock.  If  the  sum  de- 
posited was  left  with  the  company  more  than 
six  months,  the  holder  was  entitled  to  draw 
8  per  cent  annual  interest,  and  If  left  over 
one  year  8  per  cent  interest  Upon  the  matu- 
rity of  any  certiflcate  of  stock  the  holder  was 
entitled  (a)  to  take  Its  full  value  in  cash,  or  (b) 
to  exchange  same  for  a  paid-up  certificate 
of  equal  face  value,  with  guaranteed  annual 
interest  thereon  at  8  per  cent.,  payable  semi- 
annually, or  (c)  to  convert  the  par  value  of 
the  certificate  and  Its  subsequent  net  earn- 
ings into  an  Annuity,  payable  In  installments 
of  $10  per  share  per  year,  the  annuity  to  con- 
tinue until  the  principal  and  its  net  earnings 
were  exhausted,  which  time  was  guaranteed 
to  be  not  less  than  21  years. 

In  addition  to  the  classes  of  stock  enumer- 
ated, the  board  of  directors  were  authorized 
to  provide  by  rpsolution  for  the  Issuance  of 
such  other  series  and  further  classes  of  stock 
as  they  might  find  from  time  to  time  neces- 
sary and  expedient  to  meet  the  requirements 
of  the  business  and  advance  the  interests  of 
the  company.  The  by-laws  authorized  the 
loan  of  its  funds  upon  improved  real  estate 
first  mortgage  loans,  and  also  authorized  the 
loan  of  its  funds  for  the  purpose  of  improv- 


ing real  estate;  bat  In  this  latter  class  of 
loans  it  was  provided  that  no  money  should 
be  paid  out  until  the  buildings  were  under 
roof  and  insurance  policy  thereon  furnished 
the  company. 

The  authorized  capital  at  the  time  of  trial 
wgs  $7,000,000;  it  had  loaned  In  Oklahoma 
approximately  $1,600,000,  and  was  loaning  in 
the  territory  $25,000  per  month.  It  had  a 
salary  and  office  expense  account  of  $25,000 
to  $30,000  per  annum,  and  paid  out  for  agent 
expenses,  salaries,  and  commissions  $10,000 
to  $15,000  per  annum.  The  president  received 
a  monthly  salary  of  $700,  and  the  secretary  a 
monthly  salary  of  $600.  The  company  had  a 
reserve  fund  of  approximately  $50,000,  and  in 
addition  at  the  time  of  trial  held  undivided 
profits  amounting  to  more  than  $63,000;  for 
the  year  1900  it  paid  a  dividend  to  its  stock- 
(bolders  of  12  per  cent,  and  had  paid  an  aver- 
age dividend  during  the  life  of  the  corpora- 
tion of  11  per  cent  The  contracts  in  question 
provided  for  interest  ni)on  the  amount  bor- 
rowed at  the  rate  of  7%  per  cent,  per  annum, 
and  for  an  arbitrary  premium  of  62%  cents 
for  each  $100  borrowed,  making  15  per  cent, 
for  the  use  of  the  money  loaned,  and  further 
provided  for  a  fine  of  2  per  oenu  per  month 
upon  all  delinquent  payments,  while  they  re- 
mained delinquent 

[1-3]  By  its  general  findings  in  favor  of  de- 
fendants, the  court  In  effect  found  that  the 
contracts  sued  upon  and  plaintifTs  method  of 
doing  business  constituted  a  device  to  evade 
the  usury  laws  of '  Oklahoma  Territory,  and 
to  collect  illegal  and  usurious  rates  of  inter- 
est for  the  lo«D  of  its  money.  ^This  was  a 
question  of  fact  (Union  Savings  Association 
V.  Cummings,  185  Pac.  — ),  and  there  was 
sufficient  evidence  reasonably  tending  to  sup- 
port the  finding.  The  legal  rate  of  interest  in 
Oklahoma  Territory  at  that  time  was  12  per 
cent  Section  847,  Wilson's  Revised  ft  Anno- 
tated Stat 

We  think  it  is  apparent  the  business  con- 
ducted by  plaintiff  was  not  In  keeping  with 
the  aim  and  purpose  of  building  and  loan  as- 
sociations, which  originally  were  formed  for 
the  purpose  of  enabling  the  members  thereof 
to  provide  a  fund  by  means  of  small  periodi- 
cal payments  which  could  be  loaned  to  mem- 
bers upon  advantageous  terms  for  the  pur- 
pose of  enabling  them  to  become  home  own- 
ers, and  thus  encourage  thrift  and  economy, 
and  thereby  promote  good  citizenship.  The 
members  were  usually  people  of  limited 
means,  who  were  unable  to  borrow  money  by 
the  usual  and  ordinary  methods,  and  the  un- 
derlying idea  was  to  accommodate  the  poorer 
and  less  fortunate  members  of  society,  by  per- 
mitting them  to  make  payment  of  small  sums 
out  of  their  current  wages,  and  thus  obtain 
the  means  of  owning  modest  homes.  Such 
associations  were  usually  local  in  their  opera- 
tions, and  were  supposed  to  be  prudently  and 
economically  managed,  and  when  so  organ- 
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Ized  and  managed  were  productive  of  indus- 
try and  frugality  upon  the  i»art  of  the  mem- 
bers, and  were  entitled  to  the  confidence  of 
the  classes  of  persons  for  whose  benefit  they 
were  organized.  9  C.  J.  920,  921;  Endllch  on 
Building  &  Loan  Associations,  6.  By  section 
1217,  Wilson's  Rev.  &  Ann.  Stat.,  It  was  de- 
clared that  building  and  loan  associations  in 
Oklahoma  Territory  were  aggregations  of  la- 
borers, mechanics,  worklngmen,  workingwo- 
men,  and  tradesmen,  who  start  without  any 
paid-up  capital,  and  only  pay  In  on  their 
stock  small  weekly  or  monthly  assessments, 
which  are  Immediately  loaned  to  one  of  the 
members  of  the  association  for  the  purpose  of 
furnishing  him  a  home,  and  becaude  of  such 
character  these  associations  were  granted 
certain  privileges  enumerated  In  article  19, 
chapter  18,  Wilson's  Rev.  &  Ann.  Statutes. 

But  building  and  loan  associations  have  not 
always  preserved  this  character,  nor  always 
conducted  the  dass  of  business  for  whidt 
they  were  originally  organized.  They  have 
In  later  years,  In  many  instances,  lost  their 
local  character,  and.  Instead  of  conducting 
a  business  for  the  primary  purpose  of  ena- 
bling their  shareholders  to  become  home  own- 
ers, have  degenerated  into  associations  whose 
principal  business  is  the  loaning  of  mon^ 
to  borrowing  members  at  excessive  and  Illegal 
rates  of  Interest,  in  order  to  pay  large  profits 
to  nonborrowing  members.  The  ingenuity  of 
man  has  been  taxed  to  its  utmost  In  the  In- 
vention of  every  conceivable  scheme  and  de- 
vice wtaiclv  will  enable  such  associations  to 
evade  the  usury  laws  of  the  various  states, 
and  obtain  usurious  rates  of  Interest  for  the 
loaning  of  its  moneys,  and  the  courts  should 
tear  off  the  mask  and  look  to  the  true  nature 
of  the  transaction.  Andrews  v.  Poe,  30  Md. 
485.  The  plan  of  business  of  plaintiff  com- 
pany shows  that  various  classes  of  stock  bear 
a  guaranteed  rate  of  interest  amounting  to  8 
per  cent.,  and  that  the  stock  of  all  sharehold- 
ers may  be  converted  into  an  annuity,  and 
that  loans  may  be  obtained,  irrespective  of 
the  intention  to  use  the  money  In  the  build- 
ing of  a  home  or  the  Improvement  of  real 
estate. 

There  Is  no  limit  to  the  amount  of  stock 
which  an  individual  may  acquire,  nor  la 
there  any  limit  to  the  amount  of  money  which 
he  may  deposit  in  exchange  for  prepaid  stock 
and  receive  stipulated  interest  thereon.  The 
amount  of  salaries  to  be  paid  to  its  officers 
and  the  amount  of  compensation  to  be  paid  to 
Its  soliciting  agents  rests  solely  within  the 
discretion  of  the  board  of  directors,  and  the 
powers  possessed  and  exercised  by  it  under 
Its  general  plan  of  business  are  far  In  excess 
of  and  widely  different  from  that  conferred 
upon  building  and  loan  associations  by  the 
laws  of  Oklahoma  Territory.  Its  working 
capital,  instead  of  being  accumulated  from 
monthly  subscriptions  out  of  the  savings  of  its 
members,  may,  under  Its  plan  of  business  be 


furnished  by  capitalists  Investing  their  sur- 
plus funds  In  interest-bearing  stock.  The 
benefits  accruing  to  and  the  obligations  of  the 
various  classes  of  stockholders  are  not  strict- 
ly equal  or  mutual,  and  we  conclude  that 
plaintiff  is  not  a  building  and  loan  associa- 
tion, except  in  name,  but  that  it  is  a  corpora- 
tion created  for  the  purpose  of  lending  money 
and  earning  dividends,  to  which,  for  the  pur- 
pose of  evading  the  usury  laws  of  the  sev- 
eral states,  some  of  the  features  of  a  building- 
and  loan  association  have  been  attached;  and 
because  of  its  dissimilarity  to  the  general  plan 
of  buUding  and  loan  associations,  as  origin- 
ally formed  and  as  contemplated  by  the  ter- 
ritorial statutes,  it  is  not  entitled  to  be  con- 
sidered as  such,  nor  to  claim  any  of  the  bene- 
fits which  the  statutes  Intended  to  confer 
upon  corporations  of  that  class. 

The  excessive  rates  of  interest  charged  con- 
vince us  that  the  association  was  not  intend- 
ed to  encourage  co-opera tlon  among  the  poor, 
and  enable  persons  of  small  means  to  acquire 
homes,  but  was  Intended  as  a  medium  for  the 
loanlag  of  money  at  an  Illegal  rate  of  inter- 
est. It  is  true  that  this  court  has  held  that 
contracts  entered  Into  by  this  plaintiff,  prior 
to  statehood,  with  residents  of  Indian  Ter- 
ritory, are  to  be  construed  by  the  laws  of  Col- 
orado, and  were  enforceable  in  the  courts  of 
this  state  (Midland  Savings  &  Loan  Co.,  v. 
Henderson,  47  OkL  693, 150  Pac.  868,  L.  R.  A. 
1916D,  745;  Midland  Savings  &  Loan  Co.  v. 
Drake  et  aU  161  Pac.  787),  and  has  also  held 
that  similar  contracts  entered  into  with  resi- 
dents of  Oklahoma  Territory  were  governed 
by  the  same  rule  (Legg  v.  Midland  Savings 
&  Loan  Co.,  55  Okl.  137,  154  Paa  682;  Mid- 
land Savings  &  Loan  Co.  v.  Kuntz  et  al., 
58  Okl.  166,  158  Pac.  604),  and  has  also  held 
that  when  contracts  were  entered  into  with 
citizens  of  this  state,  since  the  Constitution 
was  adopted,  plaintiff  and  like  corpora- 
tions could  exercise  no  greater  or  different 
rights,  powers,  or  privileges  than  were  ac» 
corded  to  domestic  coriwratlons  of  like  char- 
acter (Midland  Savings  &  Loan  Co.  v.  Bea- 
ton, 67  Okl.  622,  167  Pac.  285;  Midland  Sav- 
ings &  Loan  Co.  V.  Summers,  58  Okl.  641, 160 
Pac.  488).  In  none  of  these  cases,  however, 
was  the  question  presented  or  determined  as 
to  whether  plaintiff  was  a  building  and  loan 
association  within  the  meaning  of  the  terri- 
torial statutes,  or  whether  its  method  of  do- 
ing business  was  a  device  to  evade  the  usury 
laws. 

In  order  for  plaintiff  to  claim  Immunity 
from  the  statutes  against  usury  as  a  build- 
ing and  loan  association,  it  must  appear  that 
the  statutes  under  which  plaintiff  was  in- 
corporated were  identical  or  in  all  material 
respects  similar  to  the  statutes  authorizing 
the  incorporation  of  building  and  loan  asso- 
ciations In  the  territory,  and  that  the  char- 
acter of  business  conducted  by  it  was  sub- 
stantially like  the  business  of  domestic  build- 
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ing  and  loan  associations;  and,  where  this 
is  not  made  to  appear,  the  courts  ot  this 
state  win  not  recognize  Its  claim  to  special 
privileges,  greater  than  those  granted  to  such 
corporations  under  contracts  entered  into  un- 
der the  guise  of  a  building  and  loan  asso- 
ciation for  the  purpose  of  evading  the  lav 
problbltliig  the  charging  of  usury.  Jarrett  v. 
Cope,  68  Pa.  67;  Kupfert  v.  Guttenberg,  etc., 
Ass'n,  30  Pa.  465 ;  Rhoads  y.  Hoernerstown, 
etc.,  Ass'n,  82  Pa.  180;  Endllch,  Building  & 
Loan  Ass'ns  (2d  Ed.)  {  274;  5  Thompson,  Corp. 
I  6628;  Meroney  v.  Atlanta  Building  &  Loan 
Ass'n,  116  N.  C.  882,  21  S.  E.  924,  47  Am.  St. 
Rep.  841;  Cobe  v.  Airey  et  al.,  125  lU.  App. 
43,  56 ;  Rhodes  et  al.  v.  Mo.  Savings  &  Loan 
Co.,  173  lU.  621,  50  N.  E.  998,  42  L.  R.  A.  93; 
Wllliar  V.  Baltimore  Bldg.  &  Loan  Ass'n,  45 
Md.  646. 

In  the  Nicoll  dase  defendants  subscribed 
for  30  shares  of  stock  and  applied  for  a  loan 
of  $600,  and  received,  in  fact,  $451.40,  upon 
which  they  made  38  payments,  of  approxi- 
mately $14.95  each.  The  total  of  such  pay- 
ments amounting  to  $564.30.  About  October, 
1902,  these  defendants  offered  to  rei^y  the 
amount  borrowed,  with  12  per  cent  interest 
thereon  from  date  of  the  loan  to  the  time  ot 
payment,  if  given  credit  for  the  withdrawal 
value  of  their  stock,  which  proposition  was 
rejected  by  the  association.  Suit  was  not 
brought  until  August  3,  1907.  In  its  petitipn 
plaintifTs  claim  was  itemized  as  follows: 
Principal  of  the  loan,  $500 ;  Interest  and  pre- 
miums from  October,  1902,  to  August,  1907, 
$368.75;  fines  for  delinquencies,  $198.86;  in- 
surance premium  paid,  $9;  interest  on  ad- 
vances, $2.86;  tax  sale  certificate,  purchased 
to  protect  property  for.  1905,  $28.55;  interest 
on  taxes,  $3.86;  attorney's  fees,  $50 — maki 
ing  a  total  due  on  all  accounts,  $1,161.88.  De- 
fendants were  credited  with  withdrawal  val- 
ue of  stock  $249.30;  also  with  taxes  paid  aft- 
er suit  was  commenced,  $32.41 — ^leaving  a 
final  balance  of  $880.17.  This  summary  of 
the  claim  of  plaintiff  in  the  Nicoll  case  is  a 
fair  example  of  the  situation  in  the  Nichol- 
son case. 

[4]  Having  reached  the  conclusion  that 
plaintiff  was  not  entitled  to  the  benefits  of 
the  statutes  regulating  building  and  loan  as- 
sociations, and  that  by  reason  thereof  the 
contracts  sued  upon  were  usurious,  plaintUf 
was  not  entitled  to  demand  or  collect  any  in- 
terest thereon.  Section  849,  Wilson's  Rev.  & 
Ann.  Stat. ;  JEtna  Bldg.  &  Loan  Ass'n  v.  Har- 
ris, 170  Pac.  700.  This  being  true,  and  de- 
fendants having  more  than  paid  the  amount 
loaned,  Judgment  was  properly  rendered  for 
defendants.  This  view  of  the  case  renders 
unnecessary  a  consideration  of  the  other  ques- 
tions urged. 

The  Judgment  is  affirmed. 

RAINEY,  HARRISON,  PITCHFORD,  and 
JOHNSON,  JJ.,  concur. 


COLE  ▼.  STATE.    (No.  A-3099.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    S^t. 
29,  1919.) 

(SyUahu*  by  the  Court.) 

1.  liABCBRT  9=>27— PeBSON  INNOCBNTLT  AIO- 

INO  IN  Dbivinq  Stoian  Cattle  Not  an 

"ACCOUPI-ICB." 

A  p<erson  who  aids  another,  at  his  request, 
to  gather  up  and  drive  cattle  which  are  stolen, 
in  the  absence  of  evidence  that  such  person  so 
acted  with  guilty  knowledge  of  the  larceny,  is 
not  an  accomplice  in  the  larceny  of  such  cattle. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

2.  Cbihinai.  Law  ®=3ll59(4)  —  Cbedibiutt 
OF  Witnesses  on  Conflicttno  Evidence, 
FOB  the  Jubt. 

Notwithstandinc  a  witness  is  shown  to  have 
been  previously  convicted  of  the  larceny  of  live 
stock  and  served  a  sentence  therefor,  and  tiiat 
his  general  reputation  for  truth  and  veracity  is 
bad,  the  jury  may  believe  his  testimony,  and  if 
his  testimony  be  sufBcient  to  legally  convict  the 
accused  of  the  offense  charged,  this  court  will 
not  set  aside  such  conviction,  though  the  evi- 
dence be  in  direct  conflict  with  the  evidence  for 
the  accused;  the  credibility  of  the  witnesses 
being  the  ezduaive  province  of  the  jury  to  de- 
termine. 

3.  Cbiminai.  Law  «=»814f3)  —  Instructioi*^ 
Not  Appucabue  to  Evidence  Pbopebi.t 

RErUBBD 

It  is  not  reversible  error  to  refuse  a  re- 
quested instmction  not  applicable  to  the  evi- 
dence, notwithstanding  such  refused  instruction 
states  a  correct  rule  of  law. 

4.  Cbiuinai.  Law  <8=s>1186(4)  —  Cowvicnow 
Not  Set  Aside  fob  Iumatebial  Misdibec- 
tion  of  Jubt. 

After  a  misdirection  of '  the  jnry  by  the 
court,  where  an  examination  of  the  entire  rec- 
ord discloses  that  such  misdirection  has  not 
resulted  in  a  miscarriage  of  justice,  or  consti- 
tutes a  substantial  violation  of  a  constitution- 
al or  statutory  right,  this  court  is  powerless  to 
set  aside  a  conviction  on  account  of  such  mis- 
direction of  the  jury. 

Appeal  from  District  Court,  Caddo  County: 
Will  Linn,  Judge. 

Wesley  W.  Cole  was  convicted  of  stealing 
domestic  animals,  and  he  appeals.    Affirmed. 

Brlstow  &  McFadyen,  of  Anadarko,  for 
plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R,  McMil- 
lan, Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG  J.  The  plaintiff  in  error, 
Wesley  W.  Cole,  hereinafter  styled  defend- 
ant, was,  together  with  John  Weems  and  A. 
J.  Blankinsbip.  jointly  Informed  against  for 
the  larceny  of  domestic  animals,  tried  sepa- 
rately, convicted  and  sentenced  to  imprison- 
ment in  the  penitentiary  at  McAlester,  for  a 
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term  of  2^  years.    To  reverse  the  Judgment 
rendered,  he  prosecutes  this  appeaL 

We  have  carefully  read  the  entire  evidence 
In  this  case,  and,  believing  that  no  good 
would  thereby  be  accomplished,  we  will  not 
set  out  the  Tolumlnous  evidence  in  detail. 
The  evidence  conclusively  shows  that  John 
Weems,  who  was  Jointly  informed  against  in 
this  case  with  the  defendant  and  his  partner 
Blankinship,  and  whose  conviction  oa  his 
separate  trial  was  recently  affirmed  by  this 
court  for  the  larceny  of  the  live  stock  de- 
scribed In  the  information  in  this  case,  c<Hn- 
roilted  larceny  of  the  live  stock  as  alleged  in 
the  information  in  this  case.  The  evidence 
as  to  whether  or  not  the  defendant  advised, 
aided,  or  abetted  the  said  John  Weems  was  in 
direct  conflict.  Milt  Boydston,  a  witness  for 
the  state,  substantially  testified  that  he  knew 
John  Weems.  Wesley  Ciole,  and  A.  J.  Blank- 
inship;  that  he  knew  Blanklnship  when  he 
was  sherUT,  and  had  known  him  for  about 
5  years;  that  he  had  known  John  Weems 
abont  9  years,  and  Wesley  Cole,  the  defend- 
ant, about  4  years;  that  a  year  prior  to  the 
trial  he  saw  Cote  and  Blanklnship  quite 
often;  that  he  knew  where  the  slaughter  pen 
of  the  said  Cble  and  Blanklnship  was;  that 
it  was  situated  about  a  mile  west  of  Anifdar- 
ko;  that  he  was  out  there  quite  often; 
that  he  knew  about  the  taking  on  February 
26,  1916,  of  the  cattle  described  in  the  infor- 
matlmi  in  this  case  on  February  25th,  that  on 
the  25th  be  saw  him  down  close  to  the  tracks, 
and  had  a  conversation  with  him,  in  which 
the  said  Weems  stated  that  he  had  some 
stuff  east  and  north  of  Gracemont  Which  he 
wanted  to  bring  down  for  Cole  and  Blankln- 
ship for  butchering,  and  that  he  wanted  wit- 
ness to  help  him  bring  them  down  and  hold 
them  at  witness  fatlier-ln-law's  and  help 
Cole  butcher  them  out ;  that  on  the  26th  day 
of  February,  1916,  Weems  came  out  to  the 
witness'  father-in-law's,  where  the  witness 
was  then  living,  and  said  he  wanted  witness 
to  go  up  and  help  him  get  these  cattle ;  that 
he  went  with  blm,  stopped  at  Gracemont  for 
dinner  and  to  feed  their  horses,  for  which  wit- 
ness paid;  that  said  payment  for  dinner  was 
made  by  a  check  («  the  First  National  Bank 
for  $2  (which  check  was  Identified  and  put  in 
evidepce),  he  receiving  back  $1.30,  out  of 
which  be  paid  the  livery  bam  60  cents; 
that  he  and  Weems  went  on  to  the  pasture, 
where  a  large  number  of  cattle  were,  and 
took  out  eight  head  which  were  branded 
with  a  circle  over  the  left  hip  bone;  that 
they  took  said  cattle  west  about  four  miles, 
where  they  were  overtaken  by  a  man  on 
horseback,  who  held  conversation  with  them ; 
and  shortly  thereafter  Weems  and  the  said 
person  turned  off  on  another  road,  and  be- 
fore doing  so  Weems  directed  witness  to  take 
the  said  eight  cattle  to  witness'  father-in- 
law's,  stating  that  the  defendant  would  meet 
him  there;  that  witness  took  the  said  cattle 
to  the  place  directed,  and  put  them  in  a 
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stalkfleld  near  the  home  of  bis  father-in- 
law;  that  the  defendant  came  to  said  home 
about  sundown  on  the  following  day  after 
said  cattle  had  been  taken,  and  witness  and 
defendant  went  together  out  to  the  stalkfleld 
in  which  the  said  stolen  cattle  were,  cut  three 
of  them  out,  and  took  them  through  the  gov- 
ernment pasture  to  the  slaughter  pen  of  the 
defendant  and  his  partner,  and  that  he  held 
a  lantern  while  the  defendant  butchered 
said  three  cattle,  cut  the  brands  from  their 
hides,  and  put  the  said  brands  in  his  pock- 
et; that  subsequently,  by  request,  witness 
took  at  separate  times  two  other  of  said  cat-  - 
tie  to  said  slaughter  pen,  and  that  a  few 
days  thereafter  witness  and  Weems  took  the 
three  remaining  cattle  of  the  eight  stolen 
cattle  to  the  said  slaughter  pen,  and  defend- 
ant and  Weems  slaughtered  them,  and  the 
defendant  cut  the  brands  out  of  their  hides 
and  carried  them  off;  that  when  he  carried 
said  fifth  animal  to  the  slaughter  pen,  Blank- 
lnship paid  him  $35  or  $40  for  his  services. 

The  evidence  of  the  defendant  most  posi- 
tively denied  all  of  the  material. evidence  of 
Milt  Boydston  so  far  as  it  related  to  his 
ctMmection  with  the  offense  charged,  and  of- 
fered evidence  by' his  family  and  his  connec- 
tions and  his  partner  Blanklnship  In  supp<»rt 
of  an  alibi  pleaded.  There  was  also  uncon- 
tradicted evidence  that  the  witness  Boyd- 
ston had  previously  been  convicted  of  larceny 
of  cattle,  and  served  a  term  in  the  peniten- 
tiary of  this  state,  and  that  his  reputation 
for  truth  and  veracity  was  bad,  end  that 
at  the  time  said  larceny  was  committed  that 
Cole,  the  defendant,  and  Blanklnship  were 
engaged  in  the  wholesale  butcher  business, 
and.  the  defendant  testified  that  on  Sunday 
night  succeeding  the  Saturday  on  which  the 
said  cattle  were  stolen  that  he  (defendant 
Blinkinr^hlp)  slaughtered  two  cattle  of  the 
heifer  kind  at  said  slaughter  pen,  and  one 
and  maybe  more  than  one  hog,  and  in  this 
the  defendant  wos  corroborated  by  the  evi- 
dence of  his  brother-in-law,  except  tb4  broth- 
er-in-law testified  that  three  hogs  were 
slaughtered  at  said  time. 

The  defendant  saved  exceptions  separately 
to  an  instmcticm  given,  and  to  instructions 
requested  and  refused,  which  instructions 
we  deem  unnecessary  to  set  out  in  hfec  ver- 
ba. 

The  defendant  made  a  timely  motion  for 
a  new  trial,  whieh  was  overruled  and  ex- 
ceptions saved. 

The  errors  assigned  and  argued  in  defend- 
ant's brief — all  errors  in  petition  In  error 
u^t  assigned  and  argued  in  brief  being  re- 
garded as  abondoned — are: 

"That  the  evidence  is  contrary  to  the  verdict 
rendered;  the  giving  and  the  refusal  to  give 
certain  instructions;  and  the  overruling  the 
motion  for  a  new  trial." 

[1]  It  is  earnestly  contended  by  the  de- 
fendant that  the  evidence  Is  insufficient  to 
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support  the  conviction  had  In  tbis  case,  and 
especially  so  because  the  evidence  of  the  only 
material  witness  for  the  prosecution  was 
that  of  an  accomplice,  and  whose  evidence 
was  not  corroborated,  and  with  this  conten- 
tion we  cannot  agree.  After  a  most  careful 
examination  of  the  evidence,  we  think  there 
Is  no  evidence  showing  that  the  witness 
Boydston  was  an  accomplice  of  the  theft 
charged:  that  it  shows  that  said  witness 
simply'  aided  the  codefendant  of  the  defend- 
ant In  gathering'  up  and  driving  said  stolen 
cattle,  at  the  request  of  said  codefendant, 
and  does  not  show  that  said  witness  "had 
guilty  knowledge  of  the  larceny  charged." 
Harless  v.  United  States,  1  Ind.  T.  447,  46  S. 
W.  133. 

"An  accomplice"  is  "one  culpably  implicated 
in  the  commission  of  the  crime  of  which  the 
defendant  is  accused ;  in  other  words,  an  as- 
sociate, one  who  knowingly  and  voluntarily  co- 
operates or  aids  or  assists  in  the  commission 
of  the  crime."  Hendrix  v.  State,  8  Okl.  Cr.  530, 
12»  Pac.  78,  43  L.  R.  A.  (N.  S.)  S46. 

Applying  In  the  instant  case  the  definition 
given  in  Uendrlx  v.  State,  supra,  to  the  acts 
of  the  witness  Boydston  as  shown  by  the 
evidence,  we  do  not  think  that  his  said  acts 
bring  him  within  said  definition  of  an  ac- 
complice; and  hence  it  was  not  necessary 
that  his  evidence  be  corroborated  to  sustain 
a  conviction. 

[2]  It  Is  true  that  the  undisputed  evidence 
shows  that  said  witness  Boydston  had  been 
previously,  on  a  plea  of  guilty,  convicted  of 
the  larceny  of  domestic  animals,  and  that 
his  general  reputation  for  truth  and  veracity 
was  bad,  but  this  evidence  did  not  require 
the  Jury  to  reject  his  testimony  in  the  in- 
stant case.  It  was  the  peculiar  province  of 
the  Jury,  notwithstanding  said  bad  character 
of  the  witness,  to  determine  whether  or  not 
in  the  instant  case  he  told  the  truth,  and 
that  they  believed  that  he  did  is  conclusive- 
ly shown  by  the  verdict  rendered,  and  doubt- 
less, In  weighing  the  conflicting  evidence  of 
the  defendant  and  said  witness,  as  was  prop- 
er they  should  do,  considered  the  paramount 
interest  of  the  defendant  In  the  outcome  of 
the  trial. 

"The  impeachment  of  a  witness  does  not  re- 
quire tliat  his  testimony  shall  be  disregarded, 
but  goes  merely  to  his  credibility,  which  still 
remains  a  question  for  the  jury,  who  should  give 
his  testimony  such  weight  as  it  is  entitled  to, 
and  may,  if  they  see  fit,  believe  him."  40  Oyc. 
2652—2. 

"Where  a  defendant  in  a  criminal  case  tes- 
tifies in  his  own  behalf,  his  interest  in  the  re- 
sult is  a  proper  matter  to  be  considered  as 
bearing  upon  his  credibility  and  it  has  beea 
considered  that  his  position  of  itself  renders  his 
testimony  less  creditable  than  a  disinterested 
witness."  40  Oyc.  2652—2,  and  the  many  au- 
thorities there  cited  in  support  of  said  text. 

"(a)  Under  the  law  in  Oklahoma  controverted 
questions  of  fact,  involving  the  guilt  or  inno- 


cence of  a  person  on  trial  in  a  court  of  com- 
petent jurisdiction,  before  a  jury,  are  t6  be  set- 
tled exclusively  by  such  jury. 

"(b)  When  an  accused  is  on  trial  and  there  is 
a  direct  conflict  in  the  testimony  between  wit- 
nesses for  the  state  and  witnesses  for  the  ac- 
cused, *  •  •  this  court,  in  the  absence  of 
error  of  law,  will  not  on  appeal  reverse  a  con- 
viction." Calvert  v.  State,  10  Old.  Cr.  185,  135 
Pac.  737. 

"Where  there  is  any  legal  evidence  to  rea- 
sonably support  'the  verdict  rendered,  this  court 
will  not  disturb  such  verdict,  notwithstanding 
the  evidence  is  in  conflict"  Arnold  v.  State, 
178  Pac.  897,  not  yet  officially  reported. 

It  is  a  pertinent  question:  Why  waa 
Weems,  who  was  acoessable  to  defendant, 
and  who^  having  been  convicted  as  a  code- 
fendant of  the  defendant,  could  have  no  In- 
terest or  reason  to  testify  other  than  truth- 
fully, not  called  by  the  defendant  as  a  wit- 
ness? Is  It  not  a  legitimate  Inference  that 
if  examined  Weems  would  have  testified  to 
facts  tending  to  show  that  the  defendant 
advised  and  abetted  the  commissi(Hi  of  said 
larceny,  and  hoice  was  not  called. 

In  Graves  v.  United  States,  150  U.  S.  118, 
14  Sup.  Ct  40,  37  li.  Bd.  1021,  It  is  said: 

"The  rule  even  In  criminal  cases  Is  that  if 
a  party  has  it  peculiarly  within  his  power  to 
produce  witnesses  whose  testimony  would  eluci- 
date the  transaction,  the  fact  that  he  does  not 
do  it  creates  the  presumption  that  the  testir 
mony,  if  produced,  would  be  unfavorable"— cit- 
ing Starkie  on  Evidence,  54;  People  v.  Hovey, 
92  N.  Y.  554;  Mercer  v.  State,  17  Tex.  App. 
452;   Gordon  v.  People.  33  M.  X.  501. 

See,  also,  Crumes  v.  State,  28  Tex.  App. 
516, 13  S.  W.  868, 19  Am.  St  Rep.  853;  Jick- 
son  V.  State,  31  Tex.  Or.  R.  342,  29  S.  W. 
921;  State  v.  Weddhigton,  i03  N.  C.  364, 
9  S.  B.  57,7;  People  v.  McGrath,  6  Utah,  525, 
17  Pac.  116;  State  v.  Toombs,  79  Iowa,  741, 
45  N.  W.  300;  Commonwealth  v.  Clark,  14 
Gray  (Mass.)  372 ;  People  v.  Hovey,  92  N.  T. 
559;  Commonwealth  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711;  Sutton  v.  Com- 
monwealth, 85  Va.  128, -7  S.  B.  323;  People 
v.  Mills,  94  Mich.  630,  54  N.  W.  488;  State 
V.  Ward,  01  Vt.  191,  17  Atl.  488;  State  ▼. 
Mathews,  98  Mo.  125,  10  S.  W.  30,  11  S.  W. 
1136. 

We  are  of  the  opinion  that  the  verdict 
of  the  Jury  is  sufflclently  supported  by  legal 
evidence. 

[3]  The  defendant  further  insists  that  the 
court  committed  reversible  error  in  refusing 
to  instruct  the  Jury  "that,  in  order  to  con- 
vict on  the  evidence  of  an  accomplice,  the 
evidence  must  be  corroborated."  While  as 
an  abstract  proposition  the  refused  Instruc- 
tion requested  correctly  states  the  law,  we 
think  the  court  did  not  commit  prejudicial 
error  in  refusing  to  give  said  Instruction,  Jfor 
the  reason  that  said  requested  instruction  is 
not  applicable  to  the  evidence  in  Hie  instant 
case. 
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"Ab  instruction  shonld  never  be  given  npon 
any  question  of  law'whicli  is  not  apitlicable  to 
the  evidence."  Inklebarger  v.  State,  8  Okl. 
Cr.  321, 12T  Pac  710. 

The  defendant  also  urges  that  the  court 
committed  reversible  error  in  Instracting  the 
Jury  that: 

"If  you  find  and  believe  any  witness  has  testi- 
fied falsely  as  to  any  material  fact,  yon  may 
disregard  such,  witness'  testimony,  yet  you  are 
not  bound  to  do  so.  It  may  be  considered  as 
the  evidence  of  any  other  witness  when  the  same 
is  corroborated  by  other  evidence." 

Said  Instructiim  given  la  not  technically 
correct,  because  said  Instruction  "leayes  out 
of  consideration  the  question  whether  such 
false  testimony  was  wlUfnUy  and  knowingly 
given."  Hendrlx  r.  State,  4  Okl.  Or.  ell, 
113  Pac.  244. 

[4]  But  we,  after  an  ezamlnatlOa  of  the 
entire-  record,  think  that  it  appears  that  the 
giving  of  said  instruction  has  not  resulted 
In  a  miscarriage  of  Justice,  or  constitutes  a 
substantial  violation  of  a  constitutional  or 
statutory  right.  Hmoe  we  are  prohibited 
by  law  from  setting  aside  the  Judgment  ren- 
dered by  the  trial  court  in  this  case,  on  ac> 
count  of  the  giving  of  said  instruction.  Sec- 
tion 6005,  Revised  laws. 

It  follows  that  the  court  did  not  err  In 
overmllng  the  motion  for  a  new  trial. 

The  Judgment  of  the  trial  court  is  affirmed, 
and  mandate  ordered  to  issue  instanter. 

DOYIiE;  p.  J.,  and  MAT80N,  J.,  concur. 


UNITED  VERDE  COPPER  CO.  ▼.  WILBT. 
(No.  1651.) 

(Supreme  C!ourt  of  Arizona.     Sept.  22,  1919.) 

1.  CoNSTrrnTiONAr,  Law  ®=»245,   301— Mas- 

TEB  AND   SEBVANT   ®=>11— EMPLOTEBS'    LIA- 
BILITY Law  Does  Not  Dent  Equal  Pbo- 
TEcnoN  OB  Due  Pbocess  of  Law. 
Employers'  Liability  Law  is  not  in  .violation 

of  Const.  U.  S.  Amend.  14;  relating  to  equal 

protection  and  due  process. 

2.  Damages  ®=»187— Loss  or  Sebvaht'b  Bye 
Beduckd  Eabninq  Capacitt. 

In  a  servant's  action  for  personal  injuries, 
evidence  hetd  to  show  that  the  loss  of  plalntifrs 
eye  had  reduced  his  earning  capacity. 

8.  Damages  ®=>143— Measure  >ob  Loss  or 
Servant's  Ete  Stated. 
The  measure  of  damages  for  a  servant's  per- 
sonal injury  is  not  the  difference  between  his 
earning  power  before  and  after  his  injury,  but 
under  general  allegations  of  a  complaint  for  in- 
jury resulting  in  the  loss  of  an  eye  the  serv- 
ant was  entitled  to  damages  for  mental  and 
physical  suffering  caused  by  the  injury  and 
extraction  of  his  eye. 


4.  Daiiaoes  «=>128— Not  Excbssitx  Unless 
Beyond  All  Measure. 

Damages  will  not  be  considered  excessive, 
unless  they  are  so  excessive  as  to  strike  man- 
kind, at  first  blush,  as  being  beyond  all  meas- 
ure, unreasonable,  and  outrageous,  and  such  as 
to  manifestly  show  passicm,  partiality,  prejudice, 
or  corruption. 

5.  New  T^ial  «s>108(5)  —  Not  Authobized 
FOB  Newlt  Discovered  Evidence  Not 
LiKELT  to  Change  Result. 

In  a  servant's  action  for  loss  of  an  eye, 
where  defendant  master  secured  a  continuance 
to  obtain  evidence  that  plaintiff  had  lost  the 
sight  of  audt  eye  previoucdy,  and  later,  after  an- 
nouncing ready  tor  trial,  introduced  evidence 
thereon,  lield,  that  defendant  was  not  entiUed 
to  a  new  trial  for  newly  discovered  evidence 
where  the  full  contents  of  the  letter  of  new 
witness  to  former  injury  were  not  in  the  rec- 
ord, and  the  court  is  not  satisfied  that  a  differ- 
ent verdict  would  have  resulted,  had  such  wit- 
ness testified. 

Appeal  from  Superior  c;onrt;  Tavapol 
County;  John  A.  Ellis,  Judge. 

Action  by  Albert  Wiley  against  the  United 
Verde  Ctopper  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Anderson.  Coleman  &  misson,  of  Pres- 
oott,  for  appellant 

Coz,  Moore  &  Ck)X,  of  Fhoenlx,  and  R.  B. 
Westervelt,  of  Presoott,  for  appellee. 

BOSS,  J.  The  appellee,'  while  In  the  em- 
ployment of  appellant  as  a  miner  in  the 
hazardous  occupation  of  mining  in  one  of 
its  shafts,  "was  injured  [as  he  alleges  In  bis 
complaint]  by  an  accident  arising  out  of  and 
in  the.  course  of  said  labor,  service,  and  em- 
ployment, and  due  to  a  condition  or  con- 
ditions of  such  occupation  or  employment, 
and  without  any  fault  or  negligence  on  his 
part  in  the  following  manner:  •  •  * 
That,  as  a  result  of  the  aforementioned  ac- 
cident, plaintiff's  right  eye  has  been  totally 
destroyed,  and  plaintiff  has  been  compelled 
to  have  same  removed,  and  an  artificial  eye 
put  in  its  place.  That  be  has  had  his  eye- 
sight injured  permanently,  and  his  ability  to 
labor  permanently  diminished — all  to  the 
great  damage  of  the  plaintiff  in  the  sum  of 
$15,000."  He  also  alleges  the  expenditure  of 
$250  for  surgical  and  medical  aid,  care,  nurs- 
ing, and  attention. 

The  plaintiff  bases  his  action  upon  the 
Bmployers'  Liability  Law,  Revised  Statutes 
of  Arizona  1913,  title  14,  diapter  6.  De- 
murrers to  the  complaint,  special  and  gen- 
eral, were  overruled,  and  the  trial  was  had 
upon  the  Issues  made  by  the  general  denial 
in  the  answer  and  the  allegation  that  the 
appellee  was  blind  In  his  right  eye  at  the 
time  he  entered  the  service  of  the  appellant 
and  on  the  date  of  the  alleged  injury,  to  wit, 


4t=9For  othtr  cum  im  Mime  topic  and  KBT-NUUBHIR  ta  all  Key-Numbered  Digests  and  Inda 
183  P.— 47 


Digitized  by 


Google 


738 


183  PACIFIC  REPOBTBB 


(Arix. 


Jane  18,  1917.    A  verdict  and  Judgment  was 
had  for  $7,500. 

[1]  Tbe  first  contention  made  by  appellant 
mining  company  Is  that  the  Employers'  Ua- 
.  bllity  Law,  under  which  the  action  was 
brought,  is  unconstitutional,  as  being  In  vio- 
lation of  the  "equal  protection"  and  "due 
process"  clauses  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.  While 
this  contention  had  been  raised  in  this  court 
and  several  times  overruled  (Inspiration 
Cons.  Copper  Co.  v.  Mendez,  19  Ariz.  151, 166 
Pac.  281,  1183 ;  Superior  &  Pittsburg  Copper 
Co.  V.  Tomlch,  19  Ariz.  182,  165  Pac.  1101, 
1185 ;  Ariz.  Copper  Co.  v.  Burdaga,  20  Ariz. 
— ,  177  Pac.  29),  It  was  not  finally  and  def- 
initely laid  to  rest  until  June  9,  1919,  when 
tbe  Supreme  Court  of  the  United  States,  in 
the  Mendez,  Tomlch,  and  three  other  cases, 
appealed  to  it  from  the  federal  District  Court, 
held  the  Employers'  Liability  Law  was  not 
unconstitutional  because  it  burdened,  in  cer- 
tain hazardous  occupations,  the  employer 
without  fault,  in  the  first  instance,  with  the 
duty  of  compensating  an  Injured  employ^, 
or  in  case  of  his  death,  his  dependents,  when 
the  injury  or  death  was  not  caused  by  tbe 
negligence  of  the  employ^.  Ariz.  Copper  Co. 
▼.  Hammer,  250  IT.  S.  400,  39  Sup.  Ct.  653, 
64  L.  Ed.  — .  The  overruling  of  the  demur- 
ror  that  raised  the  nnconstitutionallty  of  the 
law  was  proper,  and  the  assignments  based 
thereon  are  without  merit. 

[2]  It  is  next  contended  that  there  is  no 
evidence  to  sustain  the  verdict,  because  It 
!s  not  shown  that  appellee's  earning  power 
has  been  lessened  by  the  loss  of  one  of  his 
eyes,  and  that  therefore  no  damage  was 
proved.  Under  this  assignment  it  is  Insisted 
that  the  measure  of  damages  to  which  appel- 
lee was  entitled  was  the  difference  between 
his  earning  capacity  before  and  after  his 
injury,  and  that,-  if  he  could  earn  as  much 
after  as  before  the  eye  was  lost,  he  could 
recover  nothing.  This  contention  Is  certain- 
ly a  novel  one,  and  we  think  without  merit 
either  in  fact  or  law. 

At  the  time  appellee  was  injured,  June  18, 
1917,  he  was  being  paid  $5.90  per  day.  Six 
months  thereafter,  at  the  trial,  his  earning 
capacity  was  $50  per  month.  Ilis  life  ex- 
pectancy at  the  time  he  was  Injured  was 
28.18  years.  If  the  disparity  in  earning  ca- 
pacity continue,  the  loss  from  his  injury  may 
well  equal  or  exceed  the  judgment  of  $7,500. 

There  was  testimony  on  behalf  of  the  ap- 
pellant that  it  and  other  mines  employed 
one-eyed  miners,  but  one  of  the  appellant's 
foremen  admitted  that,  as  between  two  ap- 
plicants, in  all  other  respects  equal,  he  would 
employ  the  one  with  two  eyes,  and  stated 
that  he  considered  that  the  loss  of  an  eye 
impaired  a  man's  earning  capacity.  The 
undisputed  expert  testimony  was  to  the  effect 
that  the  loss  of  an  eye  diminished  the  power 
to  accurately  estimate  and  gauge  distances 


from  60  to  75  per  cent  A  mere  statMnait  of 
the  Injury — the  loss  of  an  eye  and  its  re- 
placement with  a  glass  substitute — indicates 
its  permanency. 

[3]  It  Is  not  true  as  a  question  of  law  that 
the  measure  of  damages  is  the  difference  be- 
tween appellee's  earning  power  before  and 
after  his  injury.  Under  the  general  alle- 
gation of  his  complaint,  that  he  was  injured 
and  as  a  result  thereof  lost  an  eye,  he  was 
entitled  to  damages  for  mental  and  physical 
pain  and  suffering  caused  by  the  Injury  and 
extracticm  of  his  eye.  The  rule  Is  stated  in 
17  C.  J.  1011,  as  follows : 

"No  aUegatioa  as  of  special  danuge  is  neces- 
sary to  recover  for  mental  suSEering,  where  this 
is  allowed  as  an  element  of  damages,  since  such 
suffering  is  inseparably  connected  with  and  at- 
tends personal  injuries.  Pain  and  suffering  need 
not  be  specially  pleaded,  where  inseparable  from, 
and  a  natural  consequence  of,  the  physical  in- 
jury." 

The  learned  trial  Judge,  perhaps  laboring 
under  the  impression  th^t  in  this  kind  of 
action  no  recovery  could  be  had  for  pain  and 
suffering,  so  advised  the  Jury.  In  so  doing 
he  committed  error,  but  it  was  error  in  favor 
of  appellant.  The  rale  of  damages,  aa 
announced  by  this  court  in  Arizona  Copper 
Co.  V.  Burciaga,  20  Ariz.  — ,  177  Pao.  29, 
and  affirmed  In  Arizona  Copper  Co.  v.  Ham- 
mer, supra,  is  that  it  includes — 

"all  loss  to  the  employ*  caused  by  the  accident, 
not  merely  in  the  way  of  earning  capacity,  but 
of  disfigurement  and  bodily  or  mental  pain." 

[4]  There  is  no  claim  that  the  verdict  was 
rendered  through  prejudice  or  passion,  and 
there  is  nothing  in  the  record  to  indicate  that 
such  was  the  case.  That  being  so,  we  think 
the  rule  laid  down  by  Chancellor  Kent  in 
Coleman  v.  Southwick,  9  Johns.  (K.  X.)  45,  6 
Am.  Dec.  253,  is  controlling.    He  said : 

"The  damages,  therefore,  must  be  so  excessive 
as  to  strike  mankind,  at  first  blush,  as  being  be- 
yond all  measure,  unreasonable,  and  outrageous, 
and  such  as  manifestly  show  tbe  jury  to  have 
been  actuated  by  passion,  partiality,  prejudice, 
or  corruption.  In  short,  the  damages  must  be 
flagrantly  outrageous  and  extravagant,  or  the 
court  cannot  undertake  to  draw  the  line,  for 
they  have  no  standard  by  which  to  ascertain  the 
excess." 

After  quoting  Chancellor  Kent  as  above,  in 
Chicago,  B.  I.  &  P.  By.  Co.  v.  De  Vore,  43  Okl. 
534,  143  Pac.  864,  L.  B.  A.  1913F,  21,  the 
court  made  the  following  comment,  In  which 
we  fully  concur : 

"We  think  this  rule  is  sound,  for  the  reason 
the  jury  and  the  trial  judge  have  a  much  better 
opportunity  than  do  the  appellate  judges  to 
measure  the  actual  damages  suffered  by  the 
plaintiff  and  the  amount  which  would  compen- 
sate him  for  the  injury.  They  have  an  oppor- 
tunity of  seeing  the  plaintiff  and  to  discern  his 
manner  of  testifying,  his  intelligence  and  ca- 
pacity, to  note  his  physical  condition,  and  many 
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other  Uvinc  evidences  bearing  upon  the  iaene, 
including  all  the  attending  circumstancea,  of 
the  larger  part  of  which  the  appellate  court  is 
deprived.  The  jury,  thus  being  in  poHsesaion  of 
all  the  facta  and  drcumatancea,  ia  required  to 
paas  upon  this  issue  as  an  issue  of  fact,  under 
an  appropriate  charge  of  the  court  as  to  the 
law.  Their  solemn  finding,  returned  into  court 
and  approved  by  the  trial  court,  should  not  be 
disturbed  by  this  court,  unless  it  comes  within 
tile  rule  hereinbefore  laid  down.  The  trial  judge 
has  not  only  the  opportunity  afforded  the  jurors 
to  gain  knowledge  of  the  conditions  of  the  plain- 
tiffs  injury,  and  the  amount  which  will  com- 
pensate him,  together  with  all  the  facts  and  cir- 
cumstances surrounding  his  injury,  but  he  also 
has  the  opportunity  of  observing  the  jurors  in 
considering  said  cause,  and  of  any  outward  feel- 
ing evidencing  iiassion  or  prejudice  that  may 
be  exhibited  during  the  proceedings  before  him ; 
and  if  it  is  mode  reasonably  to  appear  that  the 
verllict  of  the  jury  is  excessive,  by  reason  of 
any  influence  of  passion  or  prejudice,  it  becomes 
bis  sworn  and  solemn  duty,  as  a  trial  court,  to 
set  aside  the  verdict  or  require  a  remittitur  to 
be  filed.  After  he  has  considered  this  point  on 
a  motion  for  new  trial,  and  approved  the  ver- 
dict by  overruling  the  motion,  the  appellate 
conrt  should  never  disturb  the  finding  and  judg^ 
ment  of  the  trial  court,  except  for  the  gravest 
reasons,  wherein  it  clearly  appears  that  the 
trial  court  has  abused  its  discretion,  or  that 
the  verdict  is  excessive  within  the  rule  herein 
stated.  Quotations  from  many  courts  show  this 
rule  to  be  sound  and  in  harmony  with  the  weight 
of  authority^  and  based  upon  reason  and  jus- 
tice." 

We  condude,  from  the  facts  tn  the  case, 
the  trial  court  ttaVlng  refused  a  new  trial 
<Hi  account  of  the  size  of  the  verdict,  we 
ought  not  to  disturb  it. 

[B]  It  Is  also  contended  the  court  erred 
in  refusing  to  grant  appellant  a  new  trial  on 
newly  discovered  evidence.  The  appellant's 
defease,  as  set  forth  In  Its  answer,  to  the 
merits  of  the  case^  .was  that  In  1907,  while 
working  in  a  mine  In  Nevada,  appellee  was 
blasted,  and  his  right  eye  Injured  and  "per- 
manently disabled,  and  that  by  reason  of  said 
injury  plaintiff  has  been  ever  since  •  »  • 
wholly  unable  to  see  out  of  the  same,"  and 
"that  plaintiff,  at  the  time  he  entered  the 
employment  of  defendant,  was  so  Injured 
and  deprived  of  said  sight"  The  amended 
answer  setting  up  this  defense  was  filed  De- 
cember 7,  1917;  but  prior  thereto,  on  Sep- 
tember 17,  1917,  appellant.  In  a  motion  for  a 
continuance  supported  by  affidavit,  redted 
the  same  facts  and  asked  time  in  which  to 
procure  witnesses  or  evidence  to  establish 
this  defense.  The  motion  for  continuance  was 
grafted,  and  the  order  setting  the  case  for 
trial  on  September  29th  was  vacated.  De- 
cember 11th  the  setting  was  again  vacated 
OD  application  of  appellant,  and  upon  its  mo- 
tion the  date  of  trial  fixed  as  December  21, 
1917,  and  on  this  date  the  minute  record 
shows  that  "the  respective  parties  answered 
ready  for  trial."  At  the  trial  appellant 
had  five  .witnesses  who  bad  worked  with 


appellee  In  its  mines  prior  to  June  18th,  the 
date  of  the  alleged  injury.  One  of  them 
testified: 

"The  eye  waa  dead;  it  was  running  all  the 
time;  it  looked  dead.  *  *  *  I  asked  him 
what  was  the  matter  with  his  eye,  and  he  told 
me  that  he  had  lost  the  sight  of  his  eye  in  Ne- 
vada from  the  effects  of  a  blast.  It  was  the 
right  one." 

The  other  four  witnesses  testified  in  effect 
to  the  same  thing.  Appellee  testified  that 
the  sight  of  bis  right  eye  was  good,  and  de- 
nied ever  admitting  to  appellant's  witnesses 
that  he  bad  lost  the  sight  thereof.  Two 
other  witnesses,  well  acquainted  with  ap- 
pellee before  June  18th  corroborated  his  state- 
ment as  to  the  soundness  of  his  right  eye. 
This  sharp  conflict  in  testimiMiy  was  resolved 
by  the  Jury  against  the  appellant. 
.  The  showing  on  apjpellant's  motion  for  a 
new  trial  is  that  on  January  16,  1918,  one  G. 
K.  Norris,  of  Garden  City,  Cal.,  a  fellow 
workman  with  appellee  when  he  was  injured 
in  a  Nevada  mine,  was  located  by  accident; 
that  said  Norris  knew  appellee  and  the  ex- 
tent of  his  injuries ;  "that  said  injuries  con- 
sisted of  one  broken  arm,  the  sight  of  one 
eye  destroyed,"  etc.,  and  that  upon  a  new 
trial  be  would  testify  to  the  same  either  in 
person  or  by  deposition;  that  said  Norris 
had  written  appellant's  agent  a  letter  "giving 
the  foregoing  facts  and  Information."  This 
letter  was  not  exhibited. 

We  think  the  record  shows  appellant  was 
diligent  in  searching  for  testimony  to  sup- 
port or  prove  its  defense  that  appellee's  right 
eye  was  blind  at  the  time  he  began  working 
for  it;  but  it  also  appears  that  appellant  was 
satisfied,  when  it  announced  ready  for  trial 
on  December  21st,  to  risk  the  Issue  upon  the 
evidence  It  had  at  hand.  It  might  have 
asked  for  another  continuance,  urging  as  a 
reason  therefor  Inadequacy  of  time  to  locate 
witnesses  of  a  fact  that  bad  happened  10 
years  before  In  a  foreign  jurisdiction.  It 
chose  not  to  do  so,  and  to  proceed  with'  the 
triaL  We  think.  In  the  circumstances,  the 
application  for  a  new  trial  ought  not  to  be 
regarded  with  special  favor.  Besides,  we 
are  not  satisfied  a  new  trial  would  result  in 
a  different  verdict,  even  if  Norris  should 
testify  as  represented.  The  letter  he  wrote 
appellant's  agent  is  not  in  the  record,  nor 
does  the  record  purport  to  contain  its  full 
contents.  So  far  as  may  be  known,  it  may 
have  contained  other  statements  that  would 
completely  nullify  "the  foregoing  facts  and 
information."  In  Superior  &  Pittsburg  Cop- 
per Co.  V.  Davidovltch,  19  Ariz.  402,  171  Pac. 
127,  the  showing  for  a  continuance  was  rery 
similar  to  the  present  showing.  We  there 
held  the  refusal  of  the  application  was  not 
error. 

The  Judgment  is  afBrmed. 

CUNNINGHAM,  C.  J„  and  BAKEH,  J, 
concur. 
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•     SWANSEA  LBA8B,  Inc,  t.  M0MX>T. 
CNo.  1678.) 

(Supreme  Conrt  of  Arizona.     Sept  22,  1919.) 

1.  CoNSTTruTiONAL  Law  ®=3245,  301— Mas- 
ter AND  Sebvant  ®=>11— Employers'  Lia- 
BiLiTT  Law  Does  Not  Violate  Protection 
OF  Law  Clause. 

The  Employers'  Liability  Law.  is  not  tIo- 
IstiTe  of  Const.  17.  S.  Ajnend.  14. 

2.  Master  and  Servant  ®=»265(1)— Plain- 
tiff Must  Show  That  He  was  Servant 
When  Injured. 

In  action  under  Employers'  Liability  Law, 
defendant  cannot  be  held  liable  unless  the  in- 
jured person  was  an  employ^,  and  the  burden 
rests  upon  the  plaintiS  to  prove  that  relation- 
ship. 

3.  Master  and  Servant  i®=>88(3)— iNJtrBED 
Party  Not  a  Sesvant,  but  Independent 
Contractor. 

A  contract  by  which  plaintifCs  intestate 
and  others  agreed  to  sink  a  shaft  for  defend- 
ant according  to  specifications  and  at  a  price 
per  foot,  they  to  have  full  control  over  the 
manner  and  method  of  doing  the  work,  re- 
serving to  defendant  a  right  to  inspect  and  di- 
rect changes  of  work  not  done  according  to 
agreement,  nor  In  workmanlike  manner,  re- 
quiring continued  maintenance  of  three  shifts 
and  providing  against  employment  of  persons 
objectionable  to  defendant,  held  to  make  intes- 
tate an  "independent  contractor,"  and  not  a 
servant,  within  Employers'  Liability  Law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  S^rst  and  Second  Series,  Inde- 
pendent Contractor.] 

4.  Appeal  and  Error  9=>837(11)— Evidknoe 
Admitted  Without  Objection  Consid- 
ered. 

In  a  personal  injury  action,  where  there 
was  an  agreement  establishing  the  relation  of 
independoit  contractor,  and  parol  teatimony  was 
admitted  practically  without  objection  for  the 
purpose  of  showing  what  was  done  under  the 
contract,  and  that  the  real  contract  was  one  of 
employment,  such  evidence  must  be  considered 
in  determining  the  appeal,  regardless  of  its 
competency. 

5.  Master  and  Servant  «=3SS(3)— Injured 
Party  Independent  Contractor,  Not 
Servant. 

Plaintiff's  intestate,  who  with  others  con- 
tracted to  sink  a  shaft  for  defendant  at  a  price 
per  foot,  held  to  be  an  independent  contractor, 
and  not  a  servant,  within  Employers'  Liabili- 
ty Law,  notwithstanding  defendant's  deduction 
of  hospital  foes  and  the  violent  act  of  its  su- 
perintendent in  running  away  two  of  intestate's 
employes,  not  done  under  lawful  power  to  dis- 
charge, its  insuring  againat  injuring  intestate, 
it  having  agreed  to  do  the  hoisting,  and  its 
payment  for  the  work  at  time  of  paying  em- 
ployte  and  ordering  waste  dumped  in  another 
place,  but  not  directing  manner  of  work  in 
extending  a  trestle,  in  doing  which  intestate  was 
killed. 


Appeal  from  Superior  Court,  txaaa.  Coun- 
ty; Frank  Baxter,  Judge. 

Action  by  Anna  O.  MoUoy,  administratrix 
of  the  estate  of  James  Chapman,  deceased, 
against  the  Swansea  Lease,  Incorporated. 
From  an  order  refusing  a  new  trial,  and  from 
the  Judgment  for  plaintiff,  defendant  appeals. 
Beversed. 

Action  to  recover  the  damages  given  by  tiie 
Employers'  Liability  Law  (Civ.  Code  1913, 
pars.  3153-3162)  for  personal  Injuries  suf- 
fered by  James  Chapman,  which  resulted  In 
his  death.  The  plaintiff  alleges  that  the 
said  deceased  was  in  the  employ  of  the  de- 
fendant, and  that  he  was  Injured  by  ac<ddent 
arising  out  of  and  In  the  course  of  his  said 
employment,  which  resulted  in  his  death. 
The  defendant  denied  that  deceased,  when 
injured,  was  In  defendant's  service,  but  al- 
leys that  deceased  was  engaged  with  two 
other  persons  In  the  performance  of  a  con- 
tract which  deceased,  with  two  other  per- 
sons, had  entered  into  with  defendant,  a|id 
while  80  occupied  as  independent  contractor 
the  deceased  was  Injured  and  died  there- 
from. The  plaintiff  replies  to  such  defense 
and  alleges  as  follows : 

"  •  •  •  That  said  Chapman,  with  two  oth- 
er miners,  was  hired  and  employed  by  the. de- 
fendant to  sink  a  certain  shaft  in  and  upon 
the  mining  propefties  of  the  (defendant,  at 
Swansea,  Ariz.,  at  the  agreed  price  of  $34  per 
foot,  which  said  hiring  and  employment  was 
evidenced  by  a  certain  instrnment  in  writing, 
a  copy  of  which,  marked  Exhibit  A,  is  annex- 
ed hereto  and  made  a  part  of  this  reply,  which 
said  instrument  in  writing  waa  executed  on 
the  day  of  its  date,  by  said  Chapman  and  said 
other  two  miners,  on  their  own  behalf,  and  by 
one  Ernest  Lane,  the  superintendent  and  man- 
ager of  the  defendant  corporation,  thereunto 
duly  authorized  by  the  defendant,  on  behalf  of 
the  said  defendant;  but  that  said  contract  and 
Instrument  in  writing  was,  and  is,  a  device  and 
means  contrived  and  put  into  effect  by  the 
defendant  for  the  purpose  and  with  the  in- 
tent of  enabling  the  defendant  to  exempt  it- 
self from  the  liability  created  by  chapter  6,  title 
14,  Bevised  Statutes  Ariz.  1913,  and  said  con- 
tract is,  and  was  at  all  times,  void  to  that  ex- 
tent" 

The  reply  further  sets  forth  tliat  In  Its 
dealings  with  Chapman  under  said  contract 
it  treated  him  as  Its  employe,  by  compelling 
him  to  pay  hospital  fees  and  ground  rent  as 
its  other  employes  were  required  to  pay; 
that  it  Insured  the  said  Chapman  against 
accident,  and  upon  his  death  it  reported  such 
death  to  the  Indemnity  Insurance  company, 
and  presented  a  claim  against  such  company 
for  the  death  of  said  Chapman  as  an  employe 
of  said  defendant ;  that  It  paid  to  said  Chap- 
man wages.    Consequently: 

"The  defendant  is,  and  by  right  ought  to 
be,  estopped  to  assert  that  said  Chapman  was 
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not  an  employ^  of  the  defendant,  and  is  es- 
topped to  assert  that  aaid  Chapman  tvas  an 
independent  contractor  at  the  time  of  the  fatal 
accident  which  resulted  in  the  death  of  said 
Chapman." 

The  contract  Is  dated  June  IS,  1917,  and 
Is  an  agreement  between  defendant  and  F.  V. 
Johnson,  James  Chapman,  and  M.  D.  Burrls, 
by  which  the  said  second  parties  agree  to 
sink  a  mining  shaft  a  depth  of  600  feet,  for 
which  they  were  promised  a  oompenaation  of 
$34  per  foot  of  depth.  The  contract  sfpedfiea 
the  duties  and  obligations  of  the  parties  in 
detail.  Clauses  added  to  the  contract  pro- 
Tlde  for  the  time'  of  commencement  of  the 
.work  and  its  continuous  prosecution  until 
completed;  also  for  the  deposit  of  15  per 
cent,  of  the  contract  price,  to  he  held  as  a 
guaranty  for  the  faithful  performance  of  the 
agreement  by  the  parties  of  the  second  part, 
and  in  case  of  their  failure — 

"to  faitltfully  perform  and  comply  with  all  of 
the  terms  and  conditions  of  this  agreement, 
the  amount  so  deposited  shall  be  forfeited  to 
the  party  of  the  first  part  as  liquidated  damages. 
It  is  understood  and  agreed,  however,  that  if 
the  failure  to  perform  and  comply  with  the 
terms  and  conditions  of  this  agreement  by  the 
parties  of  the  second  part  is  due  to  any  fault 
of  the  party  of  the  first  part,  the  said  parties 
of  the  second  part  are  thereby  unable  to  com- 
plete said  shaft,  the  said  moneys  so  deposited 
shall  be  paid  over  to  the  parties  of  the  second 
part." 

The  evidence  is  without  conflict  that  the 
contract  was  fnlly  completed  by  and  in  behalf 
of  the  parties  of  the  second  part,  and  that 
the  defendant  company  paid  to  this  plain- 
tiff, as  administratrix  of  the  estate  of  James 
Chapman,  deceased,  his  pr<H)ortlon  of  the  16 
per  cent  of  the  contract  price,  whidi  was 
retained  and  deposited  in  the  bank  to  be 
jmld  on  the  satisfactory  ccimpletlon  of  the 
contract  work;  that  said  amount  so  held 
and  so  paid  out  to  said  three  parties  was 
$1,696.76,  and  plaintiff  was  paid  and  she 
received  of  said  amount  the  sum  of  $509.15 
as  a  final  settlement  of  James  Chapman's 
portion  of  the  contract  price  for  the  com- 
pletion of  the  mining  shaft  The  contract 
had  been  full-performed  by  both  parties 
thereto,  and  no  dispute  of  that  fact  appears 
In  the  record. 

The  Jury  returned  a  verdict  for'  the  plain- 
tiff, and  the  defendant  appeals  from  the  order 
refusing  a  new  trial  and  from  the  Judgment 

George  J.  Stoneman,  of  Phoenix,  and  0.  O. 
'Whlttemore,  of  Los  Angeles,  Cat.,  for  appel- 
lant 

Thomas  B.  Molloy,  of  Timia,  for  appellee. 

CUNNINGHAM,  a  J.  (after  stating  the 
facts  as  above).  [1]  Tbs  action  Is  founded 
upon  the  Employers'  Liability  Law,  and  the 
defendant  has  demurred  to  the  complaint 
because  and  for  the  alleged  reason  that  said 


law  violates  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  SUtes.  The 
demurrer  was  overruled  by  the  lower  court, 
and  the  ruling  is  assigned  as  error.  This 
court  has  repeatedly  held  Adversely  to  appel- 
lant's contention,  and  adheres  to  the  Said  rul- 
ing on  the  authority  of  Inspiration  Consoli- 
dated Copper  Co.  v.  Mendez,  19  Ariz.  151, 
166  Pac.  278,  1183,  Superior  &  Pittsburg 
Copper  Co.  ly.  Tomich,  19  Ariz.  182,  165 
Pac.  1101, 1185,  Superior  &  Pittsburg  Copper 
Co.  V.  Davidovltch,  19  Ariz.  402,  171  Pac.  127, 
and  Arizona  Copper  Co.  v.  Burdaga,  20  Ariz. 
,  177  Pac.  29,  decided  December  21,  1918.. 

The  'Vital  question  presented  by  this  record 
is  whether  there  is  any  evidence  to  sustain 
the  plaintiff's  allegations  that  James  Chap- 
man, deceased,  was,  at  the  time  of  the  acci- 
dent which  caused  his  death,  engaged  In  the 
performance  of  his  duties  as  an  employ^  of 
the  defendant  company,  in  the  meaning  of 
that  relation  understood  in  the  Employers' 
Liability  La,w.  The  <iuestlon  Is  raised  In  a 
number  of  assignments  of  error  and  requires 
a  dedsicxi.  All  parties  must  concede,  if  the 
contract  of  June  13,  1917,  was  binding  on 
James  Chapman  as  written  at  the  time  of  the 
accident  resulting  tn  his  death,  that  his  rela- 
tion to  the  company  defendant,  as  establish- 
ed by  the  said  contract  was  that  of  inde- 
pendent contractor,  and  not  that  of  an  em- 
ploy6,  as  understood  in  the  Employers'  Lia- 
bility Law. 

The  assigimients  of  error  deny  the  exist- 
ence of  any  evidence  tending  to  abolish  the 
said  contract.  The  plaintiff  sets  out  the  con- 
tract^ but  alleges  that  the  contract  was  a 
"device  and  means  contrived  and  put  into 
effect  by  the  defendant  for  the  purpose  and 
with  the  Intent  of  enabling  the  defendant  to 
exempt  hlms^f  from  the  liability  created" 
by  the  Employers'  Liability  Law.  As  evl- 
dence  that  such  contract  was  a  "device  and 
means  contrived  and  put  into  effect  by  the 
defendant"  for  such  purpose,  the  plaintiff 
sets  forth  in  her  reply  that  the  defendant— 

"cansed  and  compelled  said  Chapman  to  pay 
hospital  fees  and  ground  rent  and  paid  liabili- 
ty insurance  to  a  certain  indemnity  company 
[insuring  Chapman]  as  an  employi  of  the  de- 
fendant company,  •  •  *  gjij  Immediately 
upon  the  death  of  said  Chapman  did  report  said 
death  to  such  indemnity  company,  and  present- 
ed to  the  said  company  a  daim  for  the  death  of 
said  Chapman  as  an  employe  of  said  defend- 
ant, and  did  pay  wages  to  said  Chapman  at  the 
time  and  in  the  manner  that  the  other  employes 
of  the  defendant  were  paid  wages." 

Are  such  circumstances  evidence  tending 
to  establish  as  a  fact  that  the  contract  of 
June  13,  1917,  was  a  "device  and  means" 
used  by  defendant  to  avoid  the  burdens  of 
an  employer?  They  are  offered  for  the  pur- 
pose of  establishing,  as  a  fact  that  a  written 
contract,  which,  on  Its  face,  creates  a  relation 
between  the  defendant  and  James  Chapman, 
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Is  in  law  one  odter  tban  that  of  employer 
and  employe,  was  not  a  binding  contract, 
and  was  void  for  the  reason  that  such  paper 
was  a  mere  device  and  means  contrived  to 
escape  liability  Imposed  by  statute.  In  other 
words,  such  circumstances  are  offered  by  the 
plaintiff  as  sufficient  evidence  of  a  frand 
practiced  by  the  defendant  company  to  es- 
cape a  duty  imposed  by  statute,  owing  to  an 
employe. 

Chapman  was  not  misled  to  his  injury  by 
the  conduct  of  the  defendant,  and  no  party 
to  the  contract  makes  claim  that  the  contract 
was  abandoned.  The  plaintiff  concedes — at 
least,  does  not  dispute — that  the  written  con- 
tract was  fully  performed  by  all  parties 
thereto,  and  that  plaintiff,  as  administratrix 
of  the  estate  of  James  Chapman,  deceased, 
recel\ed  from  the  defendant  company,  for 
and  In  behalf  of  such  estate,  final  payment 
of  its  share  of  the  contract  price  earned  in 
the  performance  of  the  contract  in  sinking 
the  shaft. 

The  facts  in  evidence  are  convincing  to 
the  effect  that  all  parties  to  the  said  contract 
regarded  the  contract  binding,  and  so  con- 
ducted themselves,  until  after  full  perform- 
ance of  its  tenns.  Consequently,  the  plain- 
tiff has  whirily  failed  to  sustain  by  any  com- 
petent evidence  the  allegation  that  said  writ- 
ten contract  was  void,  because  it  was  entered 
into  as  a  device  and  means  contrived  by  the 
defendant  to  escape  liability  to  an  employe 
for  an  accident  occurring  in  its  mines,  by 
whldi  such  employe  was  injured.  The  evi- 
dence relied  upon  by  the  plaintiff  was  not 
sufficient  to  establish  such  allegation  of /raud 
and  thereby  abrogate  said  written  contract. 
The  trial  court  erred  in  refusing  to  instruct 
the  Jury  to  return  a  verdict  for  the  defend- 
ant, because  of  such  failure  of  the  evidence  in 
such  particular. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  take  such 
further  proceedings  in  the  cause  as  Justice 
may  require,  not  inconsistent  with  law. 

BAKER,  J.  (concurring).  I  have  reached 
the  same  conclusion  in  this  case  as  the 
Chief  Justice,  differing  from  him  only  in  the 
line  of  reasoning  by  which  the  result  is  at- 
tained. The  case  is  of  some  importance, 
and  it  being  one  of  first  impression  In  tills 
court,  as  to  who  is  an  independent  contractor, 
I  propose  to  state  the  reasons  why  I  think 
the  Judgment  of  the  lower  court  should  be 
reversed. 

The  plaintUTs  intestate,  James  Ctiapman, 
entered  into  a  written  contract  with  the 
Swansea  Lease,  Incorporated,  the  defendant, 
to  sink  a  shaft  of  certain  specific  dimensions 
on  mining  property  occupied  by  the  defend- 
ant to  the  depth  of  600  feet,  at  the  agreed 
price  of  $34  per  foot.  The  work  on  the  shaft 
was  to  commence  between  July  1  and  10, 
1917,  and  was  to  be  prosecuted  diligently 


until  tke  shaft  was  completed;  Chapnuui 
and  his  associates  stipulating  that  they  would 
work  three  shifts  contlnnoualy,  unless  other- 
wise agreed  with  the  defendant  company. 
Chapman  and  his  associates  were  to  furnish 
all  necessary  labor  and  tools,  also  all  neces- 
sary fuses  and  caps  and  candles,  for  tlie 
completion  of  the  shaft,  but  if  they  desired 
to  purchase  these  articles  from  the  company 
they  might  do  so  at  cost  price.  All  the  work 
was  to  be  done  in  a  good  and  workmanlike 
manner,  to  be  in  line  and  square,  and  done 
to  the  satisfaction  of  the  company,  and  the 
company  was  to  have  the  right  to  Inspect  the 
work  at  any  and  all  times,  and  direct  any 
and  all  changes  of  work  that  had  not  been 
done,  or  was  not  being  done,  in  accordance 
with  the  agnreement.  The  company  was  to 
do  all  hoisting,  and  furnish  a  pumpman  and 
necessary  pump  to  keep  the  water  down,  and 
also  was  to  furnish  the  necessary  timbers 
framed  and  delivered  at  the  collar  of  the 
shaft,  and  all  hand  and  drill  steel,  all  air 
drills,  compressed  air,  and  all  air  pipe.  The 
company  was  to  measure  up  the  .work  com- 
pleted by  Chapman  and  his  associates  on  the 
1st  and  15tb  of  each  month,  and  pay  them  85 
per  cent  of  the  money  due  for  all  work 
completed  up  to  the  measurement  date,  as 
follows :  On  the  7th  of  the  month  to  pay  86 
per  cent  of  the  work  measured  up  to  the  last 
of  the  month,  and  on  the  23d  of  the  month 
to  pay  85  per  cent  of  the  work  measured 
up  to  the  fifteenth  of  the  month ;  the  balance 
of  16  per  cent  was  to  be  depcwited  on  pay 
days  in  the  Citizens'  National  Bank  of  Los 
Angeles,  to  be  paid  by  said  bank  to  Chap- 
man and  his  associates,  upon  the  completion 
of  said  work  and  when  the  same  was  accept- 
ed by  the  company.  The  contract  contained 
a  further  clause,  worded  as  follows: 

"  •  •  •  The  parties  of  the  second  part  fur- 
ther agree  not  to-  hire  any  person  objectionabla 
to  the  party  of  the  first  part    •    •    •  " 

Within  the  time  provided  by  the  contract 
Chapman  and  his  associates  commenced  work 
on  the  shaft,  and,  as  is  usual  and  customary 
in  the  sinking  of  a  shaft  constructed  a 
trestle  tor  the  purpose  of  dumping  the  rock 
and  waste  material  removed  from  the  shaft 
On  October  20,  1917,  while  Chapman  was 
upon  the  rails  or  runway  of  the  trestle,  and 
while  he  was  in  a  stooping  attitude,  endeav- 
oring to  ascertain  if  the  rails  or  runway  of 
the  trestle  was  level,  in  order  to  admit  of 
the  passage  of  the  ore  car  used  in  the  dump- 
Uig,  one  of  the  rails  turned  or  slipped  while 
he  was  standing  upon  it  and  he  fell  to  the 
ground  and  was  killed.       ^ 

[2]  The  vital  question  for  determination  in 
the  case  is  whether  the  deceased.  Chapman, 
was  an  employe  of  the  Swansea  Lease,  Incor- 
porated, within  the  meaning  of  the  Emi^oy- 
ers'  Liability  Law  of  the  state,  at  the  time  of 
the  happening  of  the  unfortonate  accident 
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by  which  he  lost  hla  life,  or  whether  he  was 
an  independent  contractor.  It  must  be  con- 
ceded that  If  the  deceased  was  not  an  em- 
ploy6  of  the  company  at  the  t'  ie,  the  Judg- 
ment In  behalf  of  his  widow  and  child  cannot 
be  sustained  under  the  Employers'  Liability 
Law.  That  law  imposes  no  obligation  upon 
the  defenaant  company,  unless  Chapman  was 
an  employ^  of  the  company,  and  the  burden 
rested  upon  the  plaintiff  to  prove  that  rela- 
tionship. Employers'  Liability  Law,  Civil 
Code,  191'3,  pp.  1051-1054;  Harris  v.  McNa- 
mara,  97  Ala.  181,  12  South.  103. 

[3]  The  defendant  insists  that,  under  the 
proofs,  said  deceased  was  not  an  employfe  of 
the  company,  but  an  independent  contractor. 
An  "independent  contractor"  is  defined  as  one 
who  erercises  on  indepenuent  employment, 
and  contracts  to  do  a  piece  of  work  accord- 
ing to  his  own  method,  and  without  being  sub- 
ject to  the  control  of  his  employer,  save  as  to 
the  result  of  the  work.  Alexander  v.  K.  A. 
Sherman's  Sons  Co.,  86  Conn.  292,  85  Atl.  514; 
Lnrton,  J.,  in  Powell  v.  Virginia  Ccmst.  Co., 
88  Tenn.  692,  13  S.  W.  691,  17  Am.  St.  Jtep. 
926. 

The  true  test  of  a  contractor  would  seem  to 
be  that  he  renders  service  In  the  course  of  an 
independent  occupation,  representing  the  will 
of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is 
accomplished.  The  one  Indispensable  element 
to  his  character  as  an  independent  contractor 
is  that  he  must  have  contracted  to  do  a  spec- 
ified work,  and  have  the  right  to  control  the 
mode  and  manner  of  doing  it.  Shearman  & 
Redfleld  oi^  Negligence,  volume  1  (6tb  Ed.) 
iwr.  164;  Hexamer  v.  Webb,  101  N.  T.  877, 
385,  4  N.  E.  755,  54  Am.  Rep.  703. 

An  Independent  contractor  is  not  In  any  le- 
gal sense  a  servant  of  his  employer,  but  is  one 
exercising  an  Independent  employment  under 
a  contract  to  do  certain  worK  by  his  own  meth- 
od, without  the  suggestion  or  the  control  of 
his  employer,  except  as  to  the  product  or  re- 
sult of  the  work.  Parrott  v.  Chicago  Great 
Western  Ry.,  127  Iowa,  419,  103  N.  W.  352 ; 
Williams  V.  National  Cash  Rejjlster  Co.,  157 
Ky.  836,  164  S.  W.  112;  Montaln  v.  Fargo,  38 
N.  D.  432,  168  N.  W.  416,  L.  R.  A.  1918C,  600, 
Ann.  Cas.  1918D,  826 ;  Wood  on  Master  and 
Servant,  par.  424;  Thompson  on  Negligence, 
par.  622.  In  Labatt's  Master  and  Servant, 
volume  1  (2d  Ed.)  par.  64,  the  authot  says 
that: 

"The  accepted  doctrine  is  that,  in  casefi  where 
the  essential  object  of  an  agreement  is  the  per- 
formance of  work,  the  relation  of  master  and 
servant  will  qot  be  predicated  as  between  the 
party  for  whose  benefit  the  work  is  to  be  done 
and  the  party  who  is  to  do  the  work,  unless 
the  former  has  retained  the  right  to  exercise 
control  over  the  latter  in  respect  to  the  man- 
ner in  which  the  work  is  to  be  executed.    This 
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ants    are   distinguished  from  independent  con- 
tractors." 


Looking  solely  to  the  contract,  I  am  unable 
to  perceive  in  its  terms  any  reservation  of 
power  or  right  on  the  part  of  the  defendant 
company  to  control  or  direct  the  manner  or 
method  in  which  the  contractors  should  ac- 
complish the  work  of  sinking  the  shaft  which 
they  contracted  to  do.  They  had  full,  imre- 
stricted,  and  unqualified  control  over  the  man- 
ner or  method  in  which  the  work  was  to  be 
done.  The  defendant  company  had  no  au- 
thority to  say  or  direct  how  the  work  should 
be  performed,  or  the  mode  of  doing  it.  The 
contractors  were  free  to  work  where,  when, 
and  how  they  chose,  except  that  they  were  re- 
quired to  maintain  three  shifts  continuously. 
The  defendant  company  had  no  control  over 
the  employes  of  the  contractors,  nor  could  the 
company  authoritatively  Interfere  in  the  mat- 
ter of  determining  who  should  be  employed 
by  the  contractors,  or  how  many  men  the  con- 
tractors might  employ,  or  what  wages  should 
be  paid  to  the  men  so  employed.  No  power  to 
discharge  the  men  employed  by  the  contrac- 
tors Is  reserved  to  the  company  in  the  con- 
tract. The  clause  In  the  contract  to  the  ef- 
fect that  no  person  or  persons  objectionable 
to  the  company  should  be  employed  by  the 
contractors  in  no  manner  affected  the  sta- 
tus of  Chapman  and  his  associates  as  Inde- 
pendent contractors  in  respect  to  the  sinking 
of  the  shaft.  In  case  the  contractors  em- 
ployed any  one  that  was  objectionable  to  the 
company,  all  that  the  company  could  do  was 
to  protest  or  object  to  the  employment;  it  had 
no  power  or  right  to  discharge  such  employ^. 
Tlie  contractors,  if  they  chose,  might  employ 
any  one  they  elected,  provided  they  cared  to 
run  the  chance  of  an  abrogation  of  the  con- 
tract for  a  breach  of  Its  terms.  Callahan  v. 
Salt  Lake  City,  41  Utah,  300,  125  Pac.  863. 
Besides,  the  relationship  between  the  defend- 
ant company  and  the  contractors  Is  to  be  de- 
termined from  the  contract  as  a  whole — ^by 
its  spirit  and  essence — and  not  by  the  word- 
ing or  phraseology  of  a  single  sentence  or  par- 
agraph. 13  C.  J.  525;  Foster  v.  City  of  Chi- 
cago, 197  ni.  268,  64  N.  B.  322. 

The  clause  in  the  contract  reserving  to  the 
company  the  right  to  inspect  the  work  at  any 
and  all  times  and  direct  all  changes  of  work 
that  had  not  been  done  or  was  not  being  done 
In  accordance  with  the  agreement  and  in  a 
mining  and  workmanlike  manner,  does  not 
change  the  character  of  the  contract.  In 
Shearman  &  Redfleld  on  Negligence,  volume 
1  (6th  Ed.)  par.  165,  it  is  said  that: 

"Even  reservation  of  the  right  of  insiHK-tion 
at  all  times,  and  the  requirement  that  the  work 
must  be  done  subject  to  the  approval  of  the 
employer,  does  not  make  a  servant  of  one  who 
is  doing  the  work,  where  there  is  no  reserved 
right  to  dictate  the  details  of  the  method  be- 


attribute  of  the  relation  supplies  the  single  and  \  ing  used,  or  any  right  to  interfere   with  the 
aniTersally   applicable   test   upon   which   sery-   servants  of  the  party  doing  the  work." 
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See,  also,  16  Am.  &  TSng.  lii^cyc.  of  Law 
(2d  Ed.)  p.  188 ;  Casement  v.  Brown,  148  U. 
9.  622,  13  Sup.  Ct  672,  37  L.  Ed.  582. 

[4]  So  much  for  the  contract  Standing 
albne  and  by  Itself,  the  contract  Indisput- 
ably creates  the  relation  of  employer  and 
Independent  contractor.  The  trial  court,  how- 
ever, admitted  a  mass  of  parol  testimony  as 
to  what  the  parties  did  under  the  contract. 
This  evidence  was  admitted,  apparently,  for 
the  sole  purpose  of  showing  what  the  true  or 
real  relationship  was  between  the  contractors 
and  the  company,  as  shown  by  the  acts  of 
the  parties,  notwithstanding  the  contract. 
We  are  not  now  concerned  with  the  admis- 
sibility of  this  parol  testimony  on  the  score 
tliat  the  contract  was  plain  and  unambiguous, 
since  it  was  received  practically  without  ob- 
jections, and  no  assignment  of  error  has  been 
made  in  that  regard  in  this  court,  and  it  is 
therefore  unnecessary  to  pass  upon  the  ques- 
tion as  to  whether  the  trial  court  erred  in  ad- 
mitting that  evidence;  it  is  a  part  of  the  rec- 
ord here,  and  must  be  considered  in  determin- 
ing the  appeal. 

[i]  It  appears  from  a  portion  of  this  tes- 
timony that  the  defendant  company  procured 
liability  Insurance  based  on  all  pay  rolls  of 
the  company,  including  the  pay  roll  kept  by 
the  company  for  the  payment  of  the  contrac- 
tors and  their  employes.  It  is  to  be  borne  in 
mind  that  the  company  was  to  do  the  hoisting. 
Under  this  stipulation,  the  company  assumed 
the  duty,  not  only  to  furnish  proper  and  safe 
appliances  with  which  to  do  the  hoisting,  but 
also  the  duty  to  see  that  the  hoist  was  not 
negligently  ox>erated  by  its  engineer.  In  the 
event  of  the  negligent  performance  of  either 
one  of  these  duties,  whereby  the  contractors 
or  their  employes  were  injured,  the  law  im- 
posed a  liability  on  the  company.  Under  the 
circumstances,  the  company  was  certainly  ful- 
ly within  its  rights,  and  Justified,  as  a  matter 
of  protection,  in  insuring  itself  against  such 
liability,  and  the  procuring  of  the  liability 
insurance,  although  based  upon  all  the  pay 
rolls,  cannot  be  considered  as  having  the  ef- 
fect to  change  the  character  of  the  contract 

It  is  in  evidence  that  the  superintendent  at 
one  time  ran  away  two  men  who  had  been 
employed  by  the  contractors.  The  circum- 
stances surrounding  this  action  are  not  clear- 
ly stated  in  the  record,  but  we  have  concluded 
that  it  was  an  act  of  violence  or  threatened 
violence  on  the  part  of  the  superintendent. 
Clearly  It  was  not  the  exercise  of  the  lawful 
power  to  discharge  the  men,  and  therefore  It 
could  have  no  effect  upon  tlie  dependency  or 
independency  of  the  contract. 

The  wages  of  thfe  employes  of  Chapman 
and  his  associates  were  paid  by  the  company 
out  of  the  money  due  the  contractors,  based 
upon  measurement  of  the  work,  at  $34  per 
foot  according  to  the  contract.  The  contract 
Itself  provided  that  85  per  cent,  of  the  moneys 
due  the  contractors  for  sinking  the  shaft 


should  be  paid  to  fhem  bimonthly.  The  stat- 
ute law  of  the  state  requii^s  that  every  cor- 
poration or  company  shall  pay  its  employes 
their  wages  bimonthly,  and  the  fact  that  the 
payment  of  the  contractor's  employ&s  toc^ 
place  at  the  same  time  the  company  paid  its 
own  employes  cannot  be  considered  as  affect- 
ing the  character  of  th<e  contract  The  pay- 
ment of  workmen  by  the  owner  does  not  nec- 
essarily transform  an  independent  contractor 
into  a  servant  or  agent  Thompson  on  Neg- 
ligence (2d  Ed.)  pair.  629;  Scales  v.  First  Na- 
tional Bank,  88  Or.  490,  172  Pac.  499. 

The  deduction  of  the  hospital  fees  from  the 
pay  of  the  contractors  and  their  employes 
was  not  an  act  necessarily  Inconsistent  with 
the  independency  of  the  contract  Good  v. 
Johnson,  38  Colo.  440,  88  Pac.  439,  8  L.  It  A. 
(N.  S.)  896. 

The  contract  does  not  In  express  terms  pro- 
vide where  or  how  the  waste  rock  and  mate- 
rial taken  out  of  the  shaft  should  be  dumped. 
The  evidence  shows  that  the  contractors  pro- 
ceeded to  dump  the  waste  rock  and  material 
in  a  circular  form  around  the  collar  of  the 
shaft  After  they  had  been  engaged  for  some 
time  in  dumping,  the  superintendent  of  the 
company  instructed  them  to  change  the  dump- 
ing, so  as  to  dump  the  waste  material  from 
shaft  No.  7  (the  contractors  were  sinking 
shaft  No.  7)  straight  across  to  shaft  No.  5, 
and  in  building  an  extension  of  the  trestle  for 
this  work  Chapman  was  killed.  This  action 
by  the  superintendent  is  the  nearest  approach 
to  the  exercise  of  control  over  the  work  found 
In  the  entire  record.  In  weighing  the  con- 
trol exercised,  we  must  carefully  distinguish 
between  authoritative  control  and  mere  sug- 
gestions or  directions  as  to  details.  Standard 
Oil  Co.  V.  Anderson,  212  U.  S.  215. 29  Sup.  Ct 
252,  53  L.  Ed.  480. 

"The  mere  fact  of  direction  as  to  things  to 
be  done,  without  control  over  the  method  or 
means  of  doing  them,  does  not  make  a  contrac- 
tor a  servant"  Shearman  &  Redfield  on  Neg- 
ligence, voL  1,  par.  164. 

I  am  of  the  opinion  that  the  case  upon 
this  point  comes  within  the  class  of  cases  of 
which  See  v.  Leidecker,  152  Ky.  724, 154  S.  W. 
10  is  one.  In  that  case  it  appears  that  See 
was  a  farmer  and  owned  an  ox  team,  with 
which  he  did  heavy  hauling.  Leldecker  em- 
ployed See  to  haul,  a  heavy  boiler  from  the 
railroad  station  to  a  point  several  miles  dis- 
tant, where  Leldecker  was  preparing  to  bore 
a  well  for  oil.  See  with  his  team  and  hands 
loaded  the  boiler  onto  a  wagon  and  hauled 
it  to  the  place  of  delivery,  and  left  the  wagon 
standing  with  the  boiler  on  it  until  the  follow- 
ing morning.  See  and  his  men  went  to  the 
place  for  the  purpose  of  unloading.  Leldeck- 
er wished  the  boiler  unloaded  at  a  i>articular 
place,  and  set  in  a  particular  way,  and  he 
gave  directions  to  See  accordingly.  For  the 
purpose  of  holding  the  boiler,  or  as  a  means 
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of  pulling  It  off  the  wagon,  Leldecker  directed 
See  to  put  a  chain  around  the  boiler,  and  for 
the  purpose  of  connecting  it  told  See  to  pass 
the  chain  under  the  boiler  and  hand  It  up  on 
the  other  side.  In  doing  this.  See  went  under 
the  boiler  and  put  his  head  between  It  and 
the  coupling  hole,  whereupon  the  boUer  top- 
pled over  toward  the  opposite  side,  striking 
him  upon  the  head  and  badly  mashed  It.  The 
court  held  that  the  relation  of  master  and 
servant  did  not  exist  between  See  and  Lel- 
decker. See,  also,  Pace  v.  Appanoose  County 
aowa)  168  N.  W.  916, 17  N.  CO.  A.  6f2;  Kd- 
logg  V.  Church  Charity  Foundation,  203  N.  T. 
191-197.  96  N.  E.  406,  38  L.  R.  A.  (N.  S.)  481, 
Ann.  Cas.  1913A,  883 ;  Ash  v.  Century  Lum- 
ber Co.,  153  Iowa,  523,  133  N.  W.  888,  38  L. 
B.  A.  (N.  S.)  973. 

In  this  case  the  superintendent  did  no  more 
than  to  direct  where  the  dumping  should  take 
place.  He  assumed  no  control  over  the  meth- 
od or  means  of  doing  the  work;  that  was 
left  entirely  to  the  contractors,  and  the  fact 
that  the  superintendent  directed  the  particu- 
lar place  at  which  the  debris  should  be 
dumped  was  In  no  way  inconsistent  with 
Chapman's  relation  being  that  of  an  Inde- 
pendent contractor. 

The  doctrine  contended  for  hy  the  plain- 
tifT,  that  a  person  employed  to  do  certain 
work  may  be  an  independent  contractor  as 
to  certain  parts  of  the  work,  and  merely  a 
serrant  or  agent  of  Qie  party  employing  him 
as  to  the  residue  of  the  work  (Shearman  & 
Kedfleld  on  Negligence,  vol.  1,  par.  166;  Pow- 
ley  V.  Vlvlaft  Co.,  169  App.  Dlv.  170, 164  N.  T. 
Snpp.  426 ;  Swart  v.  Jostb,  24  App.  D.  0. 696), 
has  no  application  to  tbe  facts  of  the  case. 
The  damping  of  the  dfibris  was  hat  the 
smaller  part  of  the  larger  work  of  rinklng 
the  shaft.  It  Is  necessarily  Implied  In  the 
contract.  That  the  contractors  regarded  the 
dumping  at  the  place  Indicated  by  the  su- 
perintendent as  a  part  of  their  work  or  duty 
under  the  contract  is.  manifest  from  the  un- 
disputed testimony  that  they  made  no  claim 
or  demand  for  extra  compensation  and  re- 
ceived none. 

Upon  the  whole  case,  I  am  satisfied  that 
the  provisions  of  the  agreement,  and  the  acts 
of  the  parties  under  it,  as  disclosed  by  the 
parol  testimony,  are  consistent  only  with  the 
relation  of  Chapman  being  that  of  a  person 
exercising  an  independent  calling.  He  was 
In  no  sense  an  employe.  This  is  particularly 
apparent  from  the  undisputed  testimony 
that  Chapman  worked  from  16  to  18  hours  a 
day,  while  the  employes  of  the  company 
were  required  to  work  only  8  hours  a  day 
(underground),  in  compliance  with  the  state 
law,  and  that  the  scale  of  wages  of  the  em- 
ployes of  the  company  was  $5.15  a  day,  while 
the  employes  of  Chapman  and  bis  associates 
received  ?7  a  day. 
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For  the  foregoing  reasons,  the  Judgment 
appealed  from  should  be  reversed. 

ROSS,  J.    I  concur  In  the  opinion  stated 
by  Jadge  BAKER. 


JONES  V.  STATE.     (No.  935.) 
(Supreme  Court  of  Wyoming.    Sept  29,  1919.) 

1.  Cbiuinal  Law  €=>1159(4)— Labcent  «=> 
65  —  EviDENCB  Insufficient  to  Sustain 
Conviction. 

In  a  larceny  prosecution  where  the  only  ev- 
idence upon  which  the  jury  could  rightfully 
find  the  defendant  guilty  was  teatimony  of  a 
witness  who  had  himself  pleaded  guilty  to  the 
larcmy  of  a  horse,  considering  witness"  char- 
acter, the  improbability  of  his  stoi^y,  and  his 
being  directly  contradicted  by  several  witness- 
es on  material  matters,  following  the  rule  that 
judgment  will  not  be  reversed  if  supported  by 
substantial  credible  evidence,  held  that  evi- 
dence was  ineither  substantiBl  nor  credible, 
was  insufiSdent  to  sustain  a  conviction,  and 
warranted  reversal. 

2.  Cbuonai,  Law  4=9989(1)— New  Tbial  De- 
nied   FOB    NbwI,T    DIBOOVEBBD    EVIDENCE, 

Whxbe  No  Diuobhob  is  Shown. 
In  a  prosecntion  for  larceny,  testimony  of 
one  who  had  purchased  the  stolen  horse  that 
he  bought  it  not  of  defendant,  but  from  the  pros- 
ecuting witness,  was  material,  bnt  as  newly 
discovered  evidence  was  not  sufficient  to  require 
a  new  trial,  where  defendant  was  not  diligent 
in  procuring  it,  inasmuch  as  defendant  knew 
that  such  witness  had  the  stolen  mare  at  such 
purchaser's  place  a  day  or  two  after  the  theft 

Error  to  District  Court,  Laramie  County; 
William  C.  Hentzer,  Judge. 

William  L.  Jones  was  convicted  of  larceny, 
and  he  brings  error.    Reversed. 

H.  Dongelmann,  of  Cheyenne,  for  plaintiff 
In  error. 

W.  L.  Walls,  Atty.  Gen.,  and  T.  Paul  Wil- 
cox, Deputy  Atty.  Gen.  (L.  C.  Sampson,  for- 
mer Deputy  Atty.  Gen.,  and  Sam  M.  Thomp- 
son, County  and  Prosecuting  Atty.,  of  (Jhey- 
enne,  on  the  brief),  for  the  State. 

BEARD,  C.  J.  The  plaintiff  in  error,  Wil- 
liam L.  Jones,  was  convicted  of  the  crime  of 
larceny,  and  sentenced  to  a  term  in  the  pen- 
itentiary. From  that  judgment  he  brings 
the  case  to  this  court  by  proceedings  in  er- 
ror. 

The  errors  assigned  are:  (1)  Insufficiency 
of  the  evidence  to  support  the  verdict  and 
judgment;   (2)  newly  discovered  evidence. 

[1]  The  property  alleged  to  have  been  stol- 
en was  a  certain  gray  mare,  the  property  of 
Wesley  Kelly.  The  evidence  discloses  that 
the  mare  was  put  in  the  bam  of  Kelly,  situ- 
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ated  a  little  more  than  a  mile  from  the  town 
of  Pine  Bluffs,  where  Kelly  resided,  aboot 
5:30  or  6  o'clock  on  the  evening  of  November 
21,  1016,  and  disappeared  therefrom  s<Mne 
time  between  that  hour  and  the  next  morn- 
ing. The  only  evidence  In  the  record  tend- 
ing to  connect  Jones  with  the  larceny  is  the 
testlrnony  of  one  Bush,  a  witness  for  the 
prosecution,  a  young  roan  about  21  years  of 
age  at  the  time  of  the  trial,  who  had  there- 
tofore been  convicted  of  the  larceny  of  a 
horse  upon  a  plea  of  guilty,  and  was  at  the 
time  of  the  trial  under  sentence  therefor  in 
the  Industrial  Institute  In  this  state,  and 
who  admitted  that  he  had  stolen  other  hors- 
es. His  testimony  was  to  the  effect  and  sub- 
stantially as  follows:  That  he  went  to  the 
ranch  of  Jones,  which  is  about  22  miles  from 
Pine  Bluffs,  on  the  evening  of  November  20, 
1916,  for  the  purpose  of  going  to  work  for 
Jones.  On  the  next  day  he  accompanied 
Jones  to  Pine  Bluffs  with  a  load  of  wheat, 
where  they  arrived  in  the  evening  about  6 
o'clock,  unloaded  the  wheat  at  the  elevator, 
put  up  the  team  In  Anderson's  livery  barn, 
and  went  together  to  supper  about  7  o'clock. 
After  supper  went  to  Robinson's  store,  re- 
mained there  about  an  hour,  saw  Mr.  Hast- 
ings, Mr.  Jones,  and  Mr.  Bloom  there.  Went 
from  there  to  Johnstone's  store,  where  Jones 
and  Hastings  came  in;  was  there  probably 
20  minutes,  and  went  out  with  Hastings  and 
Jones.  Went  with  them  to  MacSheedys,  was 
there  15  or  20  minutes.  Went  from  there 
with  Hastings  and  Jones  to  Simon  &  Sellers 
saloon,  was  there  a  short  while,  went  from 
there  to  the  drug  store,  then  back  to  the  sa- 
loon. Saw  Jones  and  Hastings  there.  Stay- 
ed there  a  few  minutes.  Went  to  Ander- 
son's livery  bam.  Jones  and  Bloom  were 
there.  Was  there  a  few  minutes,  and  went 
back  to  saloon  where  Jones  came  In  later. 
"Jones  motioned  to  me  to  follow  him  outside. 
Hastings  went  out  at  same  time.  Hastings, 
Jones,  and  I  went  to  Anderson's  livery  bam. 
Jones  said  he  wanted  to  give  Hastings  the 
slip.  Jones  and  I  went  to  Bloom's  barn. 
Found  Bloom  there.  On  the  way  "down  Mr. 
Jones  had  told  me  he  had  a  horse  down  at 
Frank  Bloom's  barn  he  wanted  me  to  ride 
out  to  his  place.  I  told  him  all  right,  so  we 
went  into  Frank  Bloom's  barn,  and  he  point- 
ed the  horse  out.  The  horse  was  already 
saddled  and  bridled,  and  he  said:  "There  Is 
the  horse.'  They  told  me  to  be  careful  of 
this  horse ;  that  he  hadn't  been  ridden  much. 
Jones  told  me  that,  and  also  gave  me  in- 
structions not  to  tie  my  reins  together,  so  if 
she  got  away  and  throwed  me  or  anything  I 
could  catch  her  again,  and  Bloom  spoke  up 
and  told  Jones  to  tell  me  to  go  out  the  state 
line  road,  and  I  didn't  do  it.  It  must  have 
been  about  11  o'clock.  (On  cross-examina- 
tion he  said  10:30.)"  That  he  led  the  horse 
out  in  the  street,  got  on  it,  and  rode  out  to 
Jone^  place,  arriving  about  4  o'clock  in  the 
morning,  put  the  horse  in  the  barn,  fed  It, 


talked  yritb  Mrs.  Janes,  wbo  was  in  bed. 
Jones  €ame  home  about  5  o'dodc  in  the  even- 
ing. "He  told  me  Wesley  Kelly  was  looking 
for  this  mare,  that  he  had  been  down  past 
Frank  Bloom's  pl^ce  with  a  car,  and  that  he 
had  to  get  her  out  of  there  that  night;  that 
Kelly  might  be  out  there  the  next  morning. 
After  he  put  his  team  away  and  got  supper, 
he  saddled  his  horse  and  gave  me  instruc- 
tions to  saddle  my  horse.  He  said  it  would 
be  best  for  me  to  go  along,  as  they  might 
come  looking  for  me.  He  told  me  it  was 
Kelly's  mare.  Jones  led  the  Kelly  mare  and 
rode  one  of  his,  and  I  came  along  behind  oa 
a  horse  of  mine,  and  we  went  north  and  east 
about  40  miles  across  country  untU  about  2 
o'clock  the  following  morning.  Jones  left 
me  in  the  pasture  there,  said  he  would  ride 
down  to  the  house  and  see  if  this  fellow  was 
there,  where  he  was  going,  came  back,  and 
said  it  was  all  right  We  took  the  mare 
down  and  put  her  In  the  barn.  A  fellow  by 
the  name  of  Nelson  came  out,  and  Jones  In- 
troduced me  to  Nelson.  We  went  in  the 
house,  and  Nelson  got  Jones  and  I  a  bite  to 
eat  and  some  coffee.  We  sat  there  and  talk- 
ed quite  a  while.  I  went  to  bed,  and  Jones 
and  N^on  sat  up  and  talked.  Jones  came  in 
while  I  was  asleep,  and  we  slept  together. 
We  got  up  the  next  morning  about  the  same 
time,  about  8  or  9  o'clock.  Jones  planned 
to  go  home  in  the  afternoon,  and  instructed 
me  to  stay  until  the  foUowliog  morning  and 
drive  a  cow  home,  which  he  had  bought 
down  there,  which  I  did,  arriving  at  Jones' 
ranch  about  5  o'clock  in  the  evening." 

The  fotegolng  is  the  substance  Of  all  of  the 
testimony  of  the  witness  Bush  tending  to 
connect  Jones  with  the  larceny.  Jones  tes- 
tified, in  substance,  that  Bush  accompanied 
him  to  Pine  Bluffs  with  the  load  of  wheat; 
that  they  arrived  there  in  the  evening,  had 
supper  together;  that  he  was  at  several 
places  in  the  town  with  him  during  the  evoi- 
ing  up  to  about  9:30  o'clock,  at  which  time 
he  went  to  the  hotel  kept  by  Beaver,  and 
went  to  bed  there  about  10  o'clock  that  even- 
ing. In  that  statement  he  was  corroborated 
by  Beaver,  who  testified  that  Jones  went  to 
bed  about  10,  or  between  10  and  11  o'clock. 
Jones  denied  being  with  Bush  after  about 
9:30  o'clock,  denied  being  with  him  or  Bloom 
at  Bloom's  bam,  or  that  any  such  conversa- 
tion as  related  by  Bush  as  taking  place  at  the 
barn  was  had.  Denied  belng'at  Bloom's  barn 
that  evening.  Stated  that  he  went  to  Ander- 
son's livery  barn  to  attend  to  his  team  be- 
fore going  to  the  hotel,  and  that  Bush  did  not 
go  with  him.  Denied  being  at  the  saloon. 
Hastings  testified  that  Jones  and  Bush  were 
at  the  saloon,  and  that  the  three  went  to 
Anderson's  bam  about  11  o'clock,  and  that 
he  did  not  see  them  later.  Bloom  testified 
that  he  was  not  at  his  barn  that  evening  with 
either  Bush  or  Jones;  that  he  left  Jones  on 
the  street  about  9 :30  o'cIo<ft,  and  went  home 
and  was  not  out  again  that  night;  that  n^- 
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tber  Bosh  nor  Jones  were  at  his  bam  that 
evening  to  hla  knowledge;  that  Bush  tuld 
him  be  was  going  to  Cbeyenne  on  the  train, 
No.  17,  that  night  (It  appears  from  other 
testimony  that  No.  17  was  due  in  Pine  Bluffs 
at  10:10  p.  m.)  Mrs.  Bloom  testified  that  her 
hu&band  came  In  about  9:30,  or  a  tew  min- 
utes thereafter,  and  went  to  bed  about  10 
o'clock.  Jones  further  testified  that  Bush 
told  him  on  the  way  to  town  that  he  was  go- 
ing out  in  the  country  that  evening  to  a 
party,  and  later  that  he  was  going  to  Chey- 
enne; that  he  went  home  the  next  day,  ar- 
riving there  In  the  evening,  and  that  Bush 
was  not  there;  that  he  started  to  Nelson's 
alone  the  next  morning  for  a  cow  which  he 
bad  bought  at  a  sale ;  that  he  overlook  Bush 
alwnt  a  mile  or  mile  and  a  half  from  Nel- 
son's, riding  a  gray  mare,  and  asked  him 
where  he  was  going,  and  he  replied,  "To 
Nelsons" ;  that  he  had  never  seen  this  gray 
mare  before  that  time,  and  did  not  know  to 
whom  she  belonged;  that  he  was  going  right 
back  home,  and  Bush  said,  "If  you  want  to 
go  back,  I  will  drive  the  cow  back  for  you 
to-morrow,"  which  he  did;  that  Nelson's 
place  is  about  25  miles  from  his  place.  Mrs. 
Jones  testified  that  Bush  was  not  at  the 
Jones'  place  after  he  left  to  go  to  Pine  Bluffs 
on  November  21st,  until  he  returned  with  the 
cow  on  the  24th,  that  Jones  started  for  the 
oow  in  the  morning  about  7  or  7 :30  o'clock, 
and  that  one  Verne  Sequlne  was  there  at 
that  time.  Seguine  testified  that  he  was  at 
the  Jones'  place  on  the  morning  Jones  start- 
ed for  the  cow,  that  there  was  no  one  with 
^ones,  and  that  he  did  not  see  Bush  there  at 
that  time.  W.  A.  Sherrill,  who  resided  at 
Crawford,  Neb.,  testified  that  he  bought  the 
mare  from  Nelson  at  Crawford,  and  that  she 
was  claimed  and  taken  from  him  by  Kelly. 
We  have  set  out  at  considerable  length  the 
material  testimony  in  the  case,  as  this  court 
has  always  followed  the  rule  that  it  will  not 
reverse  a  Judgment  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  support  the 
verdict  of  a  Jury,  or  the  findings  of  the  trial 
court,  tf  there  is  in  the  record  substantial 
credible  evidence  to  support  it  But  in  the 
present  case  the  only  evidence  upon  which 
the  Jury  could  rii^tfully  find  the  defendant' 
guilty  was '  the  testimony  of  the  witness 
Bush.  Considering  the  character  of  that  wit- 
ness, the  improbability  of  his  story,  and  the 
fact  that  he  was  directly  contradicted  by  so 
many  witnesses  on  material  matters  forces 
one  to  the  conclusion  that  his  evidence  Is  nei- 
ther substantial  nor  credible.  The  animal 
was  stolen  from  a  bam  a  mile  or  more  away 
from  the  town  of  Pine  Bluffs,  where  the  own- 
er lived  and  was  engaged  in  business,  some 
time  during  the  night  of  November  21,  1916, 
and  according  to  Bush's  testimony  It  must 
have  been  before  10:30  on  that  evening.  It 
is  highly  improbable  that  a  thief  at  that 
time  of  night  would  take  the  stolen  animal  to 


a  small  town  where  the  owner  lived,  and 
while  business  places  were  open  and  people 
were  on  the  streets.  There  is  no  evidence 
that  Jones  was  at  Kelly's  bam  that  night,  or 
was  out  of  Pine  Bluffa 

[2]  The  material  evidence,  claimed  to  be 
newly  discovered,  consists  of  the  evidence  of 
the  man  Nelson  mentioned  by  the  witnesses. 
In  his  affidavit  attached  to  the  motion  for  a 
new  trial,  he  states,  in  substance,  that  on 
the  afternoon  or  evening  of  November  23, 
1016,  John  Bush  came  to  his  home  and  had 
with  him  two  horses,  one  a  gray  mare ;  that 
Bush  remained  there  that  night,  and  the  next 
morning  Bush  wanted  to  trade  the  mare  to 
him,  but  no  trade  was  made ;  that  Bush  then 
wanted  to  sell  the  mare  to  him,  and  that  he 
then  bought  the  mare  from  Bush  for  $50; 
that  he  never  purchased  any  horse  or  mare 
from  WllUam  L.  Jones,  the  defendant;  that 
this  was  the  same  gray  mare  be  took  to 
Crawford,  Neb.,  and  sold  there.  That  evi- 
dence was  material ;  but,  according  to  Jones' 
own  testimony,  he  knew  Bush  was  at  Nel- 
son's with  this  mare  on  'November  23d;  and 
there  is  no  sufficient  showing  in  the  record 
of  reasonable  diligence  to  procure  it  and  pre- 
sent it  at  the  trial. 

Reluctant  as  appellatft  courts  are  to  set 
aside  the  verdict  of  a  Jury,  a  careful  consid- 
eration of  all  of  the  evidence  in  this  case  sat- 
isfies us  that  it  is  one  of  the  tew  cases  which 
comes  within  the  exception  to  the  general 
rule,  and  that  there  is  not  in  this  record  suf- 
ficient substantial  credible  evidence  to  sup- 
port the  verdict  and  Judgment  Por  that  rea- 
son the  Judgment  of  the  district  court  is  re 
versed  and  the  cause  remanded  for  furthei 
proceedings  according  to  law. 

Reversed. 

POTTER,  J.,  and  BURGESS,  District 
Judge,  ooncnr. 

BLTDENBURGH,  J.,  being  unable  to  sit. 
Hon.  James  H.  BOBOESS,  Judge  of  the 
Fourth  Judicial  District,  was  called  In  and 
sat  In  his  stead. 


BnRLEY-WINTEB  POTTERY  CO,  t.  ON- 
KEN  BROS.'&  WEST  CO.    (Na  924.) 

(Suprenie  Court  of  Wyoming.     Sept  22,  1019 ) 

1.  FKAnns,   Statutb  of    «=>158(2)— InsdiitI' 

CIBNT    MXUOBANDUU    OT    SaLB    INADMISSI- 
BLE. 
In  seller's  action  for  breach  of  sales    con- 
tract,  a   mpmorandum  of  the  contract,   which 
does  not  satisfy  the  statute  of  frauds,  is  inad- 
missible in  evidence. 

2.  Fbauds,  Statuts  of  <6=10e(l),  118(2)— 
Memorandum  Uncebtair  as  to  Tebms  of 
Sale  iRsumciENT. 

Memorandum  of  sales  contract,  in  order  to 
satisfy  statute  of  frauds,  must  contain  the  snb* 
stantial  terms  of  the  contract,  expressed  with 
such   certainty   that   they  may   be   understood  * 
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from  the  contract  Itself,  or  some  other  writing 
to  which  it  refers,  without  resorting  to  parol 
evidence;  and  when  reference  is  made  to  an- 
other writing,  it  mnst  be  so  clear  as  to  prevent 
the  possibility  of  one  paper  being  substituted 
for  another. 

3.  Fbauds,  Statute  of   €=»10&— Whkw  Db- 
scKiPTioN  OF  Scbjxot-Matteb  of  Salk  Ik- 

SUFFIOnSNT. 

Order  for  goods,  describing  them  as  "stone- 
ware as  per  orders  shown  for  same,"  ksid  in- 
sufficient memorandum  of  sales  contract  under 
statute  of  frauds ;  description  of  subject-matter 
being  too  indefinite. 

Appeal  from  District  Court,  Sberidan 
County;   James  H.  Burgess,  Judge. 

Action  by  tlie  Burley-Winter  Pottery  Com- 
pany against  the  Onken  Brothers  &  West 
Company.  Judgment  of  dismissal,  and  plain- 
tiff appeals.    Affirmed. 

Metz  &  Sackett,  of  Sheridan,  for  appellant. 
Iionabaugta  &  Wenzell,  of  Sberidan,  for  re- 
spondent. 

BBARD,  O.  J.  In  tbls  case  the  appellant 
was  plaintiff,  and  the  respondent  was  de- 
fendant, in  the  district  court,  and  will  be 
referred  tq  as  plaintiff  and  defendant  The 
plaintiff  in  Its  amended  petition,  for  a  first 
cause  of  action,  after  alleging  the  corporate 
capacity  of  each  of  the  parties,  alleged  In 
substance  and  effect: 

That  It  was  engaged  In  the  manufacture 
and  sale  of  crockery;  pottery,  glassware,  and 
other  articles  of  like  character,  in  the  dty 
of  Crooksvllle,  state  of  Ohio.  That  on  or 
about  April  7,  1914,  It  sold  and  delivered  to 
the  defendant,  at  defendant's  request,  cer- 
tain articles  of  merchandise  and  other  prop- 
erty, at  the  agreed  price  of  $278.50.  In  the 
petition  was  set  out  an  itemized  account  of 
goods,  amounting  to  $284.26,  followed  as  fol- 
lows: 

"Less  K#  per  gallon  on  4,9S7  gtLllona..|12.47 

10%  oa  $32.83  BpeclalUea 1.28       U  7t 


Two  stop-oS  charges  prepaid.. 


2278  60" 


That  defendant  promised  and  agreed  to 
pay  for  said  merchandise  within  a  reason- 
able time  after  delivery  thereot  That  said 
reasonable  time  bad  long  since  expired  and 
said  defendant  had  not  paid  the  same  or 
any  part  thereof. 

For  a  second  cause  of  action  it  alleged 
that  defendant  purchased  and  plaintiff  de- 
livered the  merchandise  set  forth  In  the  first 
cause  of  action,  at  which  time  the  plaintiff, 
at  defendant's  request,  shipped  said  goods 
to  defendant,  by  freight,  from  Crooksvllle, 
Ohio,  to  the  towns  of  Blverton  and  Lander, 
Wyo.;  that  defendant  agreed  to  pay  plain- 
tiff the  freight  charges  upon  said  goods,  In 


the  sum  of  $589.58,  wltbin  a  reasonable  time 
after  said  shipment  as  made;  that  plalntUT, 
at  defendant's  request,  prepaid  said  freight 
In  said  sum ;  that  defendant  had  refused 
and  neglected  to  pay  the  same.  Plaintiff 
prayed  Judgment  for  $868.08,  with  Interest 
from  May  1,  1918,  at  8  per  cept  per  annnm. 

For  answer  defendant  denied  each  and  ev- 
ery allegation  contained  In  said  petition,  ex- 
cept that  defendant  was  a  corporadcm.  For 
a  second  defense,  defendant  pleaded  certain 
new  matter,  which  was  denied  by  the  reply; 
but,  as  the  defendant  Introduced  no  evi- 
dence, that  Issue  Is  not  In  the  case  here. 

It  Is  conceded  that  the  first  cause  of  ac- 
tion comes  within  the  statute  of  frauds, 
which  reads  as  follows: 

"Any  contract  for  the  sale  of  goods,  chattels 
or  things  in  action  for  the  price  of  fifty  dollars 
or  more,  shall  be  void,  unless: 

"First — ^A  note  or  memorandum  of  such  con- 
tract be  made  in  writing  and  be  tebscribed  by 
the  party  to  be  charged  thereby;    or 

"Second— Unless  the  buyer  shall  accept  and 
receive  part  of  such  goods,  or  the  evidences,  or 
some  of  them,   of  such   things  in   action;    or 

"Third— Unless  the  buyer  slutU  at  the  time 
pay  some  part  of  the  purchase  money." 

The  plaintiff  offered  in  evidence  a  written 
order  In  words  and  figures  as  follows: 

*'Onken  Bros,  ft  Wert  Co.,  Ina„ 

"Wbolesftle  Orocera, 
"Sberidan  and  Casper,  Wyoming. 

"Burlejr  ft  Winter  Fotterr  Co.,  OrooksTlUe,  Oliio: 

"Please  enter  our  order  as  follows: 

"Ship  to  Sheeban  ft  Fisher  at  Lander,  Wyo.  via 
C.  ft  N.  W.  R.  E..  L  o.  b.  CrooksvUle,  Ohio. 

"On  all  shipments  {orwaid  original  Invoice  and 
bill  ot  lading  to  Sheridan  and  duplicate  to  Casper. 


Amount. 

Slse. 

Article. 

Price  Quoted. 

1 

car 

Stoneware  as  per  orders  shown 

for  same 
at  Kct.  per  gal.  less  than  prices 

"Onken  Bros,  ft  West  Co., 
"Successors  to  J.  E.  West  Co.,  Inc., 
"Per  B.  W.  Elder." 

Defendant  objected  to  the  Introduction  of 
the  order  for  the  reasons: 

"(1)  That  it  is  not  shown  that  the  person 
signing  the  same  had  any  authority  to  give  the 
order. 

"(2)  That  the  alleged  order  is  void  for  uncer- 
tainty, and  is  incompetent,  irrelevant,  and  im- 
material. 

"(3)  That  the  alleged  order  wholly  faila  to 
disclose  the  price  at  which  the  goods  pretended 
to  l>e  described  therein  are  to  be  sold. 

"(4)  The  said  order  wholly  fails  to  describe 
the  subject-matter  thereof  in  that  there  is  no 
sufficient  description  of  the  goods  sold. 

"(5)  The  order  is  void  under  the  statnta  of 
frauds  for  the  reason  that  the  value  of  the  goods 
exceeds  $50." 
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The  conrt  reserved  Ita  mlintr  on  the  ob- 
Jectlona  until  the  close  of  plaintiff's  evidence, 
whereupon  the  defendant  moved  the  court  to 
dlamiss  the  action  on  numerous  grounds,  the 
substance  of  which  were  that  no  valid  con- 
tract of  sale  was  proven,  that  there  was  no 
evidence  of  a  delivery  of  the  goods,  and  that 
the  order  offered  In  evidence  was  void  for 
insufficiency  of  description  of  the  goods — no 
price  stated;  that  the  evidence  disclosed 
that  the  order  did  not  contain  all  of  the  con- 
tract and  that  the  contract  in  question  was 
for  the  sale  of  goods  of  the  value  of  more 
than  (50.  The  court  sustained  the  objection 
to  the  introduction  of  the  order  offered  in  evi- 
dence, and  sustained  the  motion  to  dismiss 
the  action  and  rendered  judgment  against 
plaintiff  for  costs.     Plaintiff  appeals. 

[1, 2]  If  the  order  which  plaintiff  offered 
in  evidence  was  not  such  a  memorandum  of 
the  contract  as  required  by  the  statute  of 
frauds,  its  exclusion  by  the  court  was  cor- 
rect, and  the  judgment  should  be  affirmed. 
The  correct  rule  for  the  construction  of  such 
memorandum,  as  we  understand  it  to  be.  Is 
well  stated  In  Waul  v.  Klrkman,  27  Miss. 
823,  where  it  is  stated: 

"The  rule  upon  this  point  is  well  settled  to  bo 
that  the  memorandum,  in  order  to  satisfy  the 
statute,  must  contain  the  substantial  terms  of 
the  contract,  expressed  with  such  certainty 
that  they  may  be  understood  from  the  contract 
itself,  or  some  other  writing  to  which  it  refers, 
without  resorting  to  parol  evidence.  •  •  • 
And  when  reference  is  made  in  the  memoran- 
dum to  another  writing,  it  must  be  so  clear  as 
to  prevent  the  possibility  of  one  paper  l>eing 
substituted  for  another." 

See,  also,  Willis  v.  Ellis,  98  Miss.  197,  53 
South.  498,  Ann.  Cas.  1913A,  Ann.  Gas.  1039; 
Wineburg  v.  Gay,  27  Cal.  App.  603,  150  Paa 
1003,  and  cases  cited  in  the  opinion;  Gush- 
ing et  al.  V.  Monarch  Timber  Co.,  76  Wash. 
678,  136  Pac.  660,  Ann.  Cas.  1014C,  1239; 
Campbell  et  al.  v.  Weston  Basket  &  Barrel 
Co.,  87  Wash.  73,  151  Pac.  103;  Salomon  v. 
McBae,  9  Colo.  App.  23,  47  Pac.  409. 

In  20  Cyc.  258,  the  rule  is  stated: 

"In  order  to  render  an  oral  contract  falling 
within  the  scope  of  the  statute  of  frauds  en- 
forceable by  action,  the  memorandum  thereof 
must  state  the  contract  with  such  certainty  that 
its  essentials  can  be  known  from  the  memo- 
randum itself,  or  by  reference  contained  in  it  to 
some  other  writing,  without  recourse  to  parol 
proof 'to  support  them." 

13]  A  long  list  of  authorities  will  t>e  found 
in  the  notes  to  that  statement  of  the  rule. 
In  the  case  at  bar  the  description  of  the  sub- 
ject-matter of  the  contract  is  too  indefinite 
to  fulfill  the  requirements  of  the  statute. 
"1  Car  Stoneware,"  may  mean  any  kind  or 
several  kinds  of  stoneware,  and  the  property 
could  not  be  identified  without  other  evi- 
dence.    Nor  does  the  additional  statement. 


"as  per  orders  shown  for  same,"  render  ^the 
description  of  the  property  any  more  defi- 
nite. The  names  of  the  parties  giving  the 
orders  are  not  stated ;  but,  if  that  had  been 
done,  the  orders  referred  to  were  not  offer- 
ed in  evidence.  The  order  offered  in  evidence 
not  being  such  a  memorandum  as  is  required 
by  the  statute,  it  was  properly  excluded.  In 
addition  to  the  insufficiency  of  the  memoran- 
dum, there  was  no  competent  evidence' of  a 
delivery.  The  only  evidence  of  a  delivery 
was  the  testimony  of  the  salesman  who  took 
the  order  that  to  the  best  of  his  knowledge 
the  goods,  the  carload,  was  shipped  accord- 
ing to  the  orders  he  had  taken.  Bat  be  ad- 
mitted he  had  no  personal  knowledge  of  the 
shipment,  was  not  present,  and  in  fact  knew 
nothing  about  the  shipment. 

As  to  the  second  cause  of  action,  fSiere 
was  no  competent  evidence  of  the  payment 
of  any  freight  by  the  plaintiff ;  the  evidence 
offered  on  that  branch  of  the  case  being  the 
same  as  on  the  question  of  delivery.  The 
plaintiff  having  failed  to  prove  Its  case  by 
competent  evidence,  the  Judgment  is  affirmed. 

Affirmed. 

POTTBE  and  BLTDBNEUROH,  JJ., 
concur. 


ROOBRS  V.  HBRBST  «t  aL    (No.  2247.) 

(Supreme  Court  of  New  Mexico.    July  25,  1019. 
Rehearing  Denied  SepL  27,  1919.) 

(Sylliihm  (y  the  Court.) 

1.  Appbai.  and  Erbob  €=>465(1)— SnpEBSE- 
DEAS  Bond  Whxbb  Judoment  is  fob  Fixed 
Sum  DonsLE  Such  Amount. 

A  supersedeas  bond,  where  the  amount  of 
the  judgment  is  for  a  fixed  sum  under  tbe  pro- 
visions of  the  statute,  must  be  in  double  the 
amount  of  sudi  judgment,  and  a  bond  for  a  less 
sum  does  not  have  the  effect  of  superseding  the 
judgment. 

2.  Appeal  and  Bbbob  «=>461  —  Defeotite 
Sufebsedbab  Bond  Suiticient  as  Undeb- 
TAKiNO  roB  Costs. 

A  bond  conditioned  as  a  supersedeas  bond 
may  be  sufficient  as  a  cost  bond,  where,  by  the 
terms  of  such  bond,  there  is  an  undertaking  to 
pay  all  costs  that  may  be  adjudged  against  the 
appellant  in  the  Supreme  Court. 

8.  Appkai.  and  Bbbob   «s»468— Whebe  De- 
fendant Files  Supebsedbab  Bond,  Othbb 
Defendants  Cannot  Join  Aftbb  Statu- 
TOBY  Time. 
Where  an  appeal  is  taken  by  all  the  parties 
against  whom  a  joint  and  several  judgment  is 
rendered,  and  but  one  of  the  appellants  files  a 
cost  or  supersedeas  bond,  the  remaining  appel- 
lants will  not  be  permitted  to  join  in  such  cost 
or  supersedeas  bond,  or  file  a  new  bond  after 
the  time  limited  by  statute  for  the  giving  of  such 
bonds,  and  the  appeal  as  to  the  defaulting  ap- 
pellant will,  on  motion,  be  dismissed. 
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Appeal  from  District  Court,  Chaves  Coun- 
ty; McClnre,  Judge. 

Action  by  W.  B.  Rogers  against  James  B. 
Herbst,  Robert  Kellahin,  and  J.  G.  Reese. 
Judgment  tor  plaintiff,  and  defendants  ap- 
peal. Motion  to  dismiss  the  appeal  as  to 
Herbst  denied,  and  motion  to  dismiss  as  to 
Kellahin  and  Reese  granted. 

Reid,    Hervey    &   Iden,    of   Albuquerque, 
for  appellants. 
R.   D.  Bowers,  of  Roswell,  for  appellee. 


ROBERTS,  J.  Appellee  recovered  a  Judg- 
ment in  the  district  court  .of  Chaves  county 
for  damages  upon  an  Injunction  bond  aguinst 
James  B.  Herbst,  as  principal  and  Robert 
Kellahin  and  J.  C.  Reese,  as  sureties.  A 
Jury  having  been  waived,  the  cause  was 
submitted  to  the  court,  and  upon  the  evidence 
a  jadguient  was  rendered  in  favor  of  ap- 
pellee, Rogers,  against  the  parties  named 
Jointly  and  severally,  in  the  sum  of  $300. 
From  this  Judgment,  an  appeal  was  prayed 
I  by  the  three  parties  named,  and  the  trial 
court  Was  asked  to  fix  the  amount  of  the 
supersedeas  bond.  The  appeal  was  allowed, 
and  the  amount  of  the  bond  fixed  at  |500. 
As  the  Judgment  was  for  a  fixed  amount,  the 
amount  of  the  supersedeas  bond  to  be  given 
Is  fixed  by  statute  (section  17,  chapter  43. 
Laws  1917)  In  double  the  amount  of  the  Judg- 
ment. A  purported  supersedeas  bond  was 
given  by  Herbst  only,  and  it  was  so  condi- 
tioned that  the  sureties  undertook  and  agreed 
to  pay  only  such  Judgment  and  costs  as  might 
be  rendered  against  him. 

[1,2]  A  transcript  has  been  filed  In  this 
court,  and  appellee  has  filed  two  motions — 
one  to  dismiss  the  appeal  as  to  all  the  ap- 
pellants because  of  the  failure  to  give  a 
supersedeas  bond,  as  required  by  said  section 
17,  or  a  cost  bond,  as  required  by  section  16, 
chapter  43,  Laws  1017;  and  a  second  mo- 
tion asking  for  the  dismissal  of  the  appeal 
as  to  Kellahin  and  Reese  because  of  their 
failure  to  give  either  a  supersedeas  or  cost 
bond.  Appellants  have  filed  a  motion  to  be 
allowed  to  file  an  amended  supersedeas  bond 
as  to  all  three  of  the  appellants.  The  first 
motion  referred  to,  asking  the  dismissal  of 
the  appeal  as  to  all  three  of  the  appellants, 
Is  upon  the  theory  that  the  purported  su- 
persedeas bond  given  by  Herbst  is  not  suffi- 
cient either  as  a  supersedeas  or  cost  bond. 
The  bond  is  not  sufficient  as  a  supersedeas 


bond.  A  supersedeas  bond,  where  the 
amount  of  the  Judgment  Is  for  a  flxed  snm, 
must  be  In  double  the  amount  of  such  judg- 
ment, and  a  bond  for  a  less  sum  does  not 
have  the  effect  of  superseding  the  Judgment. 
A  bond  conditioned  as  a  supersedeas  bond 
may  be  sufficient  as  a  cost  bond,  however, 
where,  by  the  terms  of  snch  bond,  there  Is  an 
undertaking  to  pay  all  costs  that  may  be 
adjudged  against  the  appellant  in  the  Su- 
preme Court  The  bond  In  the  present  case 
so  undertakes,  and,  while  not  In  the  ex- 
act words  of  the  statute,  it  clearly  Is  an  on- 
dertaklng  on  the  part  of  the  makers  of  tbe 
bond  to  pay  the  costs  bdjudged  against  the 
appellant  on  appeaL 

For  this  reason,  the  motion  to  dismiss  tbe 
appeal  as  to  all  three  of  the  appellants  will 
be  denied.  The  motion  to  dismiss  the  appeal 
as  to  Kellahin  and  Reese  must,  however,  be 
granted.  They  have  compiled  with  neither 
section  of  the  statute,  and  it  has  been  uni- 
formly held  by  this  court  that,  where  neither 
a  cost  nor  supersedeas  bond  is  given,  the  ap- 
peal will.be  dismissed. 

[3]  Appellants  will  not  be  permitted  to  file 
an  amended  bond.  In  tbe  case  of  MUlIken  y. 
Martinez,  22  N.  M.  91,  169  Pac.  952,  an  ap- 
peal had  been  taken  by  defendants  and  an 
Intervener  in  the  court  below.  The  inters 
vener  filed  a  supersedeas  bond,  but  the  de- 
fendants filed  neither  a  supersedeas  nor 
cost  bond,  and  did  not  join  with  the  Inter- 
vener In  the  supersedeas  bond  given  by  him. 
A  motion  was  there  made,  as  here,  to  dis- 
miss the  appeal  as  to  the  two  defendants. 
They  applied,  together  with  the  Inten-ener, 
to  this  court  for  permission  to  file  an  amend- 
ed supersedeas  bond  In  which  all  should 
join.  The  motion  was  denied,  and  the  ap- 
peal was  dismissed;  no  written  opinion  be- 
ing filed  In  the  case.  To  permit  the  default- 
ing appellants,  at  this  time,  to  give  a  new 
tiond,  or  an  amended  supersedeas  bond  to 
be  filed,  would  be  to  set  aside  the  provisions 
of  the  statute  which  limit  the  time  withha 
which  a  supersedeas  bond  must  be  filed. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  appeal  as  to  Herbst  wlU  be  denied ; 
tbe  motion  to  dismiss  the  appeal  as  to  Kel- 
lahin and  Reese  will  be  granted:  and  it  is 
so  ordered. 

PARKER,  0.  J.,  concurs. 

RATNOLDS,  J.,  being  absent,  did  not  pai^ 
ticipate  In  this  opinion. 
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MAYS  y.  BOBEBT  MATS  ESTATES  CO. 
(Supreme  Gonrt  of  Oregon.    Sept.  16,  1919.) 

1.  MOBTOAOES  4=936  >-  Pbebukptiok  That 
Deed  is  Abbolutb  Mat  bb  Oteboomk  in 
Equity. 

The  preaninption  is  that  a  deed  absolute 
upon  its  face,  is  what  it  purports  to  be,  and  is 
intended  as  an  absolute  conveyance;  but  this 
presumption  may  be  overcome  in  a  proper  case 
in  a  court  of  equity  by  evidence  that  the  trans- 
action was  really  a  loan  and  that  the  deed  was 
intended  as  a  mortgage  only. 

2.  Mortgages  €=>38(1)— When  Evidence  In- 
sufficient  TO    Show    Absolxtte   Deed    a 

MOBTGAOE. 

Evidence  held  insufficient  to  sustain  claim 
that  an  absolute  deed  was  intended  as  a  mort- 
gage to  secure  loan  from  grantee  to  his  broth- 
er, and  that  grantee  agreed  to  convey  property 
to  brother  on  brother's  repayment  of  loan. 

Appeal  from  Circuit  Court,  Lane  County; 
O.  F.  Sklpworth,  Judge. 

Action  by  Joel  D.  Mays  against  tbe  Bobert 
Mays  Estate  Company.  Judgment  for  de- 
fendant,   and    plaintiff    appeals.      Affirmed. 

See,  also,  174  Pac.  716. 


This  is  a  suit  brought  by  the  plalntUt 
against  the  defendant,  Robert  Mays  Estate 
Company,  a  corporation,  to  compel  the  de- 
fendant to  deed  over  to  the  plaintiff  a  cer- 
tain 80-acre  tract  of  land  situated  in  Lane 
county.  Or.  It  seems  that  plaintiff  was  a 
younger  brother  of  Robert  Mays,  deceased. 
In  1881  the  plaintiff  had  contracted  with  one 
R.  P.  Allison  for  tbe  purchase  of  the  80  acres 
of  land  in  question,  agreeing  to  pay  therefor 
the  sum  of  $800.  He  went  into  possession  of 
Uie  land,  and  paid  the  interest  up  to  1898, 
but  seems  to  have  been  unable  to  make  any 
payments  on  the  principal.  About  that  time 
Allison  demanded"  the  payment  of  the  princi- 
pal sum,  and  plaintiff,  being  unable  to  pay 
it,  appealed  to  his  brother  Bobert,  who  then 
lived  in  Wasco  county.  Or.  Here  there  Is  a 
controversy  between  plaintiff  and  defendant; 
plaintiff  contending  that  Mays  agreed  to 
loan  him  $700,  with  which  to  complete  the 
purchase  of  the  land,  and  take  the  deed  from 
Allison  in  Robert  May's  .name  to  secure  tbe 
payment  of  the  money,  which  plaintiff  claims 
he  was  to  have  without  interest,  and  that 
he  was  to  have  a  deed  for  the  land  from 
Bobert  Mays  whenever  he  paid  said  sum  of 
5700. 

On  the  contrary,  the  defendant  claims  that 
Robert  Mays  refused  to  make  a  loan  to  the 
plaintiff,  but  that  he  agreed  to  buy  the  land 
if  it  could  be  bought  for  $700,  and  let  plain- 
tiff have  the  use  of  It  for  a  home.  At  any 
rate,  it  is  conceded  that  Robert  Mays  paid  or 
advanced  the  $700,  and  that  the  deed  from 
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Allison,  with  tb»  consent  of  plaintiff,  was 
made  out  to  Robert  Mays  in  absolute  form, 
and  that  the  deed  was  duly  recorded  in  the 
deed  records  of  Lane  county.  In  1902,  about 
four  years  after  the  deed  was  executed, 
Robert  Mays  died,  leaving  a  widow  and 
heirs.  Some  years  after  his  death  the  heirs 
formed  a  corporation,  which  is  the  defend- 
ant herein,  and  the  land  in  question  was  con- 
veyed by  the  heirs  to  said  corporation,  which 
has  ever  since  been  the  holder  of  tbe  legal 
title.  After  the  purchase  of  the  land  in  1898 
tbe  plaintiff  remained  in  possession  of  the 
property,  using  it  as  a  home,  until  the  death 
of  Robert  Mays,  and  thereafter  continued  to 
make  it  his  home,  with  the  consent  of  the 
heirs  of  Bobert  Mays,  up  to  the  year  1909, 
when  plaintiff  moved  away  from  the  land, 
and  never  lived  upon  it  again;  however,  he 
continued  to  retain  possession  of  the  prem- 
ises and  rented  tbe  property  to  different  imr- 
ties,  and  finally,  about  1913,  leased  it  to  <me 
Hunnicutt  for  a  period  of  eight  years.  The 
defendant  refused  to  recognize  the  validity 
of  these  leases,  and  about  1917  commenced 
a  proceeding  against  Hunnicutt  to  recover 
possession  of  the  property. 

IKiring  the  time  plaintiff  was  in  posses- 
sion of  the  property,  he  made  some  moderate 
improvements  on  tbe  place,  and  jwid  the  tax- 
es up  to  the  year  1913,  and  he  had  the  use  of 
the  premises  free  of  charge  while  he  made 
it  his  home,  and  collected  the  rents  and  prof- 
its from  the  place  after  he  moved  away. 
The  plaintiff  brings  this  proceeding  to  liave 
the  deed  made  to  Robert  Mays  declared  a 
mortgage,  and  to  compel  the  transfer  of  the 
land  from  the  defendant  to  him. 


H.  E.  Slattery,  of  Eugene,  for  appellant. 
C.  A.  Hardy,  of  Eugene,  for  respondent. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  The  only  question  in  this  case  is 
purely  one  of  fact,  as  to  whether  the  trans- 
action by  which  Bobert  Mays  obtained  an 
absolute  deed  to  the  land  was  an  actual  pur- 
chase by  him,  or  whether  it  was  in  the  na- 
ture of  a  loan,  and  the  deed  in  the  nature 
of  a  mortgage  or  security  for  the  same.  It 
is  vei7  plain  that  Robert  Mays  purchased 
the  land  with  the  primary  purpose  of  pro- 
viding a  home  for  his  brother;  but  Robert 
Mays  is  dead,  and  as  there  were  no  other 
witnesses  to  the  transaction  between  Joel  D. 
Mays  and  Bobert  Mays,  and  as  the  written 
communications  between  the  two,  at  the  time 
of  the  transaction,  have  been  lost  or  de- 
stroyed in  the  intervening  years,  a  conclu- 
sion must  be  reached  almost  wholly  from  tbe 
circumstances  of  the  transaction,  the  pre- 
sumption from  the  deed  itself,  the  testi- 
mony of  the  plaintiff,  and  his  statements  and 
admissions  at  diff^ent  times. 

[1]  The  natural  presumption,  in  the  first 
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Instance,  la  that  a  deed  absolute  upon  Its 
face  Is  what  It  purports  to  be,  and  Is  In- 
tended as  an  absolute  conveyance;  but  this 
presumption  may  be  overcome.  In  a  proper 
case  In  a  court  of  equity,  by  evidence  that 
the  transaction  was  really  a  loan  and  that 
the  deed  was  Intended  as  a  mortgage  only. 
While  the  testimony  of  plaintiff  In  this  case 
was  that  the  transaction  was  a  mortgage, 
we  think  his  repeated  admissions  are  Incon- 
sistent with  that  view,  and  destroy  the  effect 
of  his  testimony  In  that  regard. 

The  defendant  has  Introduced  a  series  of 
letters  from  the  plaintiff,  written  at  different 
times,  from  which  It  appears  he  always  rec- 
ognized that  the  title  In  Robert  Mays  was  an 
absolute  title,  and  that  the  land  belonged  to 
him  and  his  heirs,  and  he  seems  to  have 
made  no  claim  otherwise  until  shortly  be- 
fore the  commencement  of  this  suit.  The 
plaintiff  acknowledges  the  writing  and  send- 
ing of  the  letters  referred  to.  As  early  as 
1S92  he  wrote  to  F.  P.  Mays,  who  seems  to 
have  been  managing  the  Robert  Mays  es- 
tate, as  follows: 

"I  want  to  know  whether  he  ever  had  any  un- 
derstanding with  any  of  you  boys  as  to  what 
disposition  he  wanted  made  of  this  place  that 
he  bought.  I  should  have  spoke  to  him  and 
made  some  kind  of  a  deal  for  the  place  when 
he  was  down,  if  he  had  not  started  back  so 
unexpectedly.  Now,  Pierce,  I  want  you  to  let 
me  know  just  what  I  can  have  the  place  for." 

Again  on  May  11,  1909,  be  writes: 

"I  believe  I  have  asked  you  twice  by  letter 
how  much  you  would  take  for  the  place,  so  I 
will  ask  you  again  to  put  a  figure  on  the  place, 
just  what  you  will  take  right  down." 

On  April  23,  1915,  he  writes: 

"I  never  expected  him  to  give  us  the  place, 
but  I  did  believe  he  would  do  just  what  he 
had  told  your  Aunt  Miley  Haill  and  your  Uncle 
Oliver  Mays  and  Robertson  Allison,  the  man  he 
bought  the  place  of,  and  they  all  told  me  that 
your  father,  in  talking  with  them,  said  he  had 
made  such  provisions  regarding  the  land  that 
my  family  could  have  a  home  as  long  as  we 
lived." 

And  again: 

"Now  Pierce,  If  you  want  to  sell  the  place, 
and  want  to  do  the  right  thing  by  us,  as  I  re- 
quested you  to  do  years  ago,  put  a  reasonable 
price  on  the  place,  and  give  us  the  first  dig 
at  it" 

Again  In  August  of  the  same  year  (1915): 

"So  far  as  giving  you  possession,  I  will  turn  it 
over,  and  you  can  place  it  on  the  market,  with 
the  understanding  that  Hunnicutt  has  the  use 
of  the  place  until  the  expiration  of  the  fourth 
year,  as  he  states  in  his  letter." 

On  the  3d  of  October  following,  after  the 
matter  of  the  validity  of  the  lease  to  Hunni- 


cutt had  come  up  and  was  discussed,  he 
writes: 

"I  told  him  (Hunnicutt)  I  only  claimed  a  life 
lease  on  the  place.  •  •  •  As  to  baying  the 
place,  I  am  not  able.  As  to  the  reasonable  cash 
value  or  cash  sale,  I  WUl  say  ^0  per  acre.  I 
believe  I  can  sell  it  for  that.  I  am  satisfied  I 
could  in  a  short  'time  'by  putting  an  adv.  in  our 
county  paper.  I  will  try  it,  if  you  say  so,  for 
just  what  I  get  over  $40  per  acre,. when  yon 
get  ready  tp  s^." 

Finally,  on  October  28,  1915,  he  writes: 

"I  aimed  to  tell  you  in  my  last  oorrespondence 
that  the  taxes  on  your  eighty  in  Lane  county 
has  not  been  paid  this  year,  and  I  can't  for  my 
life  raise  the  money  to  pay  them.  If  they  ain't 
paid  at  once,  the  place  wiU  be  advertised  and 
sold.  I  will  send  you  the  statement  I  received 
from  the  sheriff  not  long  ago,  so  you  can  send 
the  amount  necesstiry  to  settle  them  and  get  your 
receipt." 

[2]  These  statements  and  admissions  are 
absolutely  and  fatally  Inconsistent  vrlth  the 
present  claim  of  the  plaintiff,  that  he  owns 
the  property  and  that  the  transaction  was 
only  a  loan  and  mortgage.  In  view  of 
these  statements  and  admissions,  and  of  the 
absolute  character  of  the  deed  upon  its  face, 
it  seems  plain  that  the  plaintiff  has  not  sus- 
tained the  allegations  of  his  complaint. 

The  court  below  evidently  came  to  this 
conclusion,  after  hearing  the  plaintiff's  testi- 
mony and  all  the  oral  testimony  In  the 
cause.  We  find  nothing  In  the  record  upon 
which  this  finding  and  conclusion  can  be 
disturbed. 

Affirmed. 

McBRIDB,  O.  J.,  and  BEAN  and  JOHNS, 
JJ.,  concur. 


McPHBKSON  et  aL  v.  BARBOUR  et  al. 

(Supreme  Court  of  Oregon.    Sept.  IQ,  1919.) 

EscBOws  €=»1— Vendobs'  Dbposit  of  Deed 
IN  Bank— Compliance  with  Contbact. 
Deposit,  by  the  vendors  of  a  tract,  in  a 
specified  bank,  of  deeds  conveying  lots  to  buy- 
ers of  such  lots  from  the  vendees  of  the  tract, 
held  a  full  compliance  by  the  vendors  with  their 
agreement  to  place .  such  deeds  in  escrow  in 
the  bank,  an  "escrow"  being  an  instrument  im- 
porting obligation  deposited  with  a  stranger  or 
third  party,  to  be  held  until  the  performauce  of 
a  condition,  and  then  delivered,  though  the 
time  given  to  some  of  the  lot  purchasers  to  pay 
extended  the  time  beyond  the  contractual  four- 
year  period  of  payment  for  the  whole  tract. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Escrow.] 

Department  2. 

Appeal  from  Circuit  Court,  Iiane  County; 
G.  F.  Sklpworth,  Judge. 
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Suit  b'y  Seth  If.  McPberson  and  Walter 
McPherEon,  administrators  of  the  estate 
of  P.  M.  McPherdon,  deceased,  substi- 
tuted as  plaintiffs  for  P.  M.  McPher- 
son,  and  Mary  Ann  McPherson,  against 
A.  O.  Barbour,  T.  Rosalynd  Barboor, 
M.  M.  Peery,  B.  B.  Kepner,  and  otbers. 
From  a  decree  for  plaintiffs,  the  named  de- 
fendants  appeal.     Affirmed. 

This  is  a  suit  in  equity,  brought  by  P.  M. 
McPhersoD  and  Mary  Ann  McPherson  to 
foreclose  a  land  sale  contract,  entered  into 
May  1,  1913,  between  thent  and  A,  C.  Bar- 
bour, T.  Rosalynd  Barbour,  M.  M.  Peery, 
and  E.  B.  Kepner.  Upon  the  death  of  P.  M. 
McPherson,  Seth  M.  McPherson  and  Walter 
McPherson,  administrators  of  his  estate* 
were  substituted  as  plaintiffs  instead  of  P. 
M.  McPherson.  Reference  will  be  made 
hereafter  to  plaintiffs  without  noting  such 
substitution.  A  decree  was  rendered  In  fa- 
vor of  plaintiffs,  and  against  the  abore-nam- 
ed  contractees,  and  the  latter  appeal. 

The  complaint  Is  in  the  usual  form  in  such 
suits,  setting  out  the  contract  and  alleging 
that  the  vendees  had  made  default  in  the 
matter  of  payments  called  for  by  the  con- 
tract. The  agreement  entered  Into  between 
the  parties  was  in  effect  that  the  plaintiffs 
agreed  to  convey  to  the  appellants  certain 
peal  property  described  in  the  contract.  The 
purchase  price  of  the  property  Is  mentioned 
as  130,698,  110,198  of  which  was  paid  at 
the  time  of  the  execution  of  the  contract, 
and  the  balance,  $20,500,  was  to  be  paid  on 
or  before  four  years  after  date  of  the  con- 
tract, with  Interest  at  6  per  cent,  per  annum, 
payable  January  1, 1914;  and  annually  there- 
after; $500  or  more  could  be  paid  on  the 
principal  at  any  time,  and  the  same  was 
to  be  applied  when  full  payment  was  made 
on  the  purchase  price  of  the  tract  Certain 
reservations  were  made  in  regard  to  the 
growing  crops  on  the  land,  the  details  of 
which  are  not  material  here.  The  contract 
contained  the  following  stipulation: 

"It  is  further  agreed  that  second  parties  may 
have  said  lands,  or  any  part  thereof,  surveyed 
and  platted  into  blocks  and  lots  as  they  shall 
elect,  and  first  parties  hereby  agree  and  con- 
tract to  execute,  acknowledge,  and  deliver  with- 
out charge,  bnt  at  the  expense  for  platting, 
surveying,  notaries'  fees,  and  filing  of  second 
parties,  any  and  all  deed^  of  dedication  thereof 
required  or  requested  by  second  parties. 

"It  is  further  agreed  that  second  parties  may 
sell  any  part  of  said  premises  and  lots  or  blocks 
therein,  subject  to  the  above  reservations,  at  a 
price  of  not  less  than  150  per  cent,  pro  rata  of 
the  above-mentioned  purchase  price,  and  upon 
payment  to  first  parties  of  90  per  cent  of  snch 
sale  price.  In  addition  to  the  payments  herein 
acknowledged,  first  parties  shall,  at  the  expense 
of  second  parties,  make  and  execute  deeds  for 
sticb  lots  or  tracts  so  sold;  also  that  for  lots  or 
tracts  sold  by  second  parties  upon  time,  first 
parties  shall  at  the  request  of  second  parties 
make  and  execute  good  and  sufficient  deeds 
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therefor,  which  deeds  shall  be  placed  in  escrow 
in  the  First  National  Bank  of  Springfield,  Or., 
to  be  delivered  to  the  purchaser  upon  full  pay- 
ment therefor.  Ninety  per  cent,  of  the  purchase 
price  ,for  lots  or  tracts  sold,  including  those 
sold  for  cash  and  those  sold  wholly  or  partisUy 
on  time,  shall  be  paid  into  said  Firsb  National 
Bank,  and  by  it  held  in  a  separate  account  to 
the  sum  of  five  hundred  dollars,  and  whenever 
such  proceeds  shall  amonnt  to  the  sum  of  five 
hundred  dollars  or  more,  the  same  shall  be,  by 
said  bank,  paid  over  to  said  first  parties,  and 
credit  shall  be  given  on  this  contract  therefor." 

The  purchasers  agreed  to  pay  the  taxes 
assessed  against  the  premises  on  the  1913 
and  all  subsequent  tax  rolls.  The  vendors, 
in  case  all  of  said  payments,  with  Interest 
and  taxes,  should  be  fully  pkid  as  specified 
in  the  contract,  agreed  to  execute  and  deliv- 
er to  the  vendees,  their  heirs  or  assigns,  a 
good  and  sufficient  deed  In  fee  simple  of  the 
premises,  or  such  portion  thereof  as  shall 
not  have  been  theretofore  deeded.  The  con- 
tract further  provided  as  follows: 

'  "And  it  is  agreed  that,  if  the  said  parties  of 
the  second  part  shall  fail  to  make  any  of  said 
payments  at  the  time  and  in  the  manner  above 
specified,  or  within  sixty  days  after  any  payment 
of  principal  or  interest  shall  becomp  due,  or  shall 
fail  to  pay  any  tax  or  assessment  before  the 
same  shall  become  delinquent,  this  agreement 
shall  be  henceforth  void,  all  payments  thereon 
forfeited,  and  possession  of  said  premises  shall 
be  at  once  surrendered  to  the  first  parties,  or 
said  first  parties  may  elect  to  declare  the  whole 
of  said  purchase  price  due  and  proceed  at  once, 
by  foreclosure  or  otheI^vise,  to  gain  possession 
of  said  premises." 

The  contract  of  sale  was  executed  in  trip- 
licate; one  of  which  was  retained  by  the 
plaintiffs,  one  by  the  appellants,  and  one 
was  left  with  the  officers  of  the  First  Na- 
tional Bonk  of  Springfield.  After  making 
the  contract  the  purchasers  proceeded  to 
plat  and  subdivide  said  tract  into  lots  and 
blocks,  making  a  total  of  365  lots,  and  duly 
recorded  the  plat;  the  McPhersons  assisting 
therein,  making  the  necessary  dedication  of 
the  streets  and  alleys  provided  for  In  the 
plat 

The  appellants,  by  their  answer,  after  ad- 
mitting the  making  of  the  contract,  alleged 
that  the  vendors  breached  the  contract  by 
refusing  to  comply  with  the  terms  and  con- 
ditions of  the  same,  and — 

"absolntely  refnsed  to  enter  into  any  escrow 
agreements  with  parchasers  procured  by  these 
defendants,  or  to  make,  execute,  acknowledge, 
and  deliver  in  escrow  in  the  First  National 
Bank  of  Springfield,  or  elsewhere,  deeds  of  con- 
veyance from  them  to  the  said  purchasers,  as 
provided  in  said  contract  or  otherwise,  and 
absolutely  refused  and  neglected  to  part  with 
dominion  and  control  over  such  deeds  and  de- 
posit the  same  in  the  First  National  Bank  of 
Springfidd,  Or.,  in  escrow,  as  provided  in  said 
contract,  or  in  any  other  manner  so  as  to  pro- 
tect the  purchaser,  so  that  such  purchaser  could 
procure  deeds  by  payment  of  the  purchase  price 
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in  installments  and  on  time,  as  the  plaintiffs  had 
agreed  and  covenanted  to  do  under  the  terms  of 
their  contract." 

By  reason  tbereof  It  was  Impossible  for 
the  vendees  to  sell  lots  or  tracts  of  land  to 
prospective  purchasers. 

O.  H.  Foster  and  Cbas.  A.  Hardy,  both  of 
Kugene,  for  appellants. 

Ij.  Bilyeu  and  A.  C.  Woodcock,  both  of 
Eugene  (Frank  Depue,  of  Enterprise,  on  the 
brief),  for  re8x>ondents. 

BEAN,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  record  that,  aft- 
er the  land  was  platted,  the  original  ven- 
dees negotiated  sales  of  some  of  the  lots 
to  dilFerent  parties.  In  regard  to  the  lots 
that  were  sold  on  the  Installment  plaii,  or  on 
time,  the  appellants  usually  collected  10  per 
cent  of  the  amount  of  the  purchase  price 
for  such  lots,  and  would  prepare  a  deed  for 
Jie  same  from  P.  M.  McPherson  and  wife 
■fi  the  purchaser  of  the  respective  lot,  stat- 
ing Uie  consideration  to  be  paid,  and  left  the 
same  at  the  First  National  Bank  of  Spring- 
field, Or.;  for  plaintiff  and  wife  to  execute; 
that  upon  notice  thereof,  either  by  one  of 
the  appellants  or  an  oflScer  of  the  bank,  Mc- 
Pherson and  wife  duly  executed  and  ac- 
knowledged such  deed,  and  deposited  the 
same  in  the  First  National  Bank  of  Spring- 
field as  a  fulfillment  of  the  contract  The 
officer  of  the  bank  noted  on  the  back  of  the 
original  contract  left  with  it  as  follows: 

"No  payments  in  amonnt  less  than  $500  to  be 
indorsed  hereon.  Place  credits  in  smaller 
amounts  in  McPherson  escrow  acct" 

The  bank  proceeded  to  keep  an  account  of 
the  payments  made  for  lots  sold  by  the  ap- 
I>ellants  and  deposited  In  the  bank  until 
such  time  as  the  same  should  amount  to  $500. 
After  the  sale  of  a  few  lots  had  been  made 
by  appellants,  they  prepared  and  had  print- 
ed blanks  for  a  so-called  escrow  agreement, 
to  the  effect  that  the  deed  to  the  particular 
lot  sold  shall  be  held  in  escrow  at  the  First 
National  Bank  of  Springfield  until  the  price 
of  the  lot,  with  interest,  has  been  paid,  and 
directing  the  bank  to  deliver  the  deed  to 
the  grantee  when  such  payment  is  made, 
and  upon  failure  to  make  payment  t&e  deed 
to  be  recalled  and  the  amounts  paid  forfeit- 
ed. After  that,  when  they  sold  a  lot  they  ob- 
tained the  signature  of  the  purchaser  of  the 
same  to  the  escrow  agreement,  properly  filled 
out  and  inserted  the  name  of  P.  M.  McPher- 
son tlierein,  and  left  the  same  at  the  bank, 
and  requested  Mr.  McPherson  to  sign  the 
agreement  This  he  failed  to  do,  as  he  states 
that  he  had  already  signed  a  contract  for 
the  sale  of  the  land  and  the  same  was  un- 
necessary; that  it  would  complicate  the  mat- 
ter. It  is  not  contended  by  the  appellants 
that  the  McPhersons  failed  to  execute  the 
deeds  as  requested,  but  that  they  failed  to 
execute  the  escrow   agreement   which   the 


vendees  desired.  This  they  contend  was  a 
breach  of  the  contract  It  appears  from  the 
testimony  that,  after  some  consultation  be- 
tween the  parties  in  regard  to  the  matter, 
Mr.  McPherson  indicated  that  he  would  sign 
the  escrow  agreement  If  the  appellants  would 
indorse  on  the  contract  the  following,  a  form 
of  which  was  furnished  them  by  McPherson: 

"For  a  valuable  consideration,  it  is  hereby- 
mutually  agreed  by  and  between  the  parties  to 
this  contract  that  the  time  for  the  completion 
and  payment  of  the  within  contract  except  as 
to  the  payment  of  the  interest,  be  and  the  same 
is  hereby  extended  2  years  and  3  months  from 
the  date  of  this  contract  to  correspond  with 
the  time  of  sale." 

.  The  proposed  stipulation  was  never  In- 
dorsed on  the  land  sale  contract  involved 
herein,  bat  one  of  similar  purport  bearing 
the  date  of  sale  made,  was  indorsed  on  the 
so-called  escrow  agreements  and  signed  on 
behalf  of  appellants,  leaving  a  blank  for 
Mr.  McPherson  to  sign  when  they  were  left 
In  the  bank.  McPherson  never  signed  any 
of  the  indorsements,  or  any  of  the  so-called 
escrow  agreements.  The  bank  received  the 
different  deeds  executed  by  P.  M.  McPherson 
and  his  wife  to  the  different  purchasers, 
together  with  the  incomplete  escrow  agree- 
ment, and  placed  the  same  in  an  envelope. 
A  sample  of  the -indorsements  made  on  the 
envelopes  at  the  bank  la  as  follow: 

"Central  Land  Co.— A.  I*  Johnson.  Escrow 
No.  747.  Consideration,  $ .  From  Cen- 
tral Land  Co.,  Party  of  the  First  Part  to  A. 
L.  Johnson,  Party  of  the  Second  Part  Credit 
payts.  to  acct    McPherson  Escrow  #621." 

It  seems  the  appellants  made  sales  of 
lots  In  the  name  of  Central  Land  Company. 
The  sole  question  raised  In  this  case  Is: 
Did  McPherson  fail  to  comply  with  the 
contract  of  sale,  or  was  the  execution  of  the 
different  deeds  of  lots  to  purchasers  and  the 
placing  the  same  in  the  bank,  to  be  delivered 
by  it  to  the  respective  purchasers  upon  full 
payment  of  the  purchase  price,  a  full  com- 
pliance with  his   contract? 

It  should  be  borne  In  mind  that  It  was 
stipulated  between  the  parties  to  the  con- 
tract that  when  the  second  parties,  the  ap- 
pellants, should  sell  a  lot  or  tract  on  time, 
according  to  the  stipulations  of  the  contract, 
the  first  parties  "shall  at  the  request  of  sec- 
ond parties  make  and  execute  good  and  suf- 
ficient deeds  therefor."  This  it  Is  conceded 
was  done.     It  was  further  stipulated  thus: 

"Which  deeds  shall  be  placed  in  escrow  in  the 
First  National  Bank  of  Springfield,  Or.,  to  be 
delivered  to  the  purchaser  upon  foil  payment 
therefor." 

The  definition  of  an  "escrow"  Is  given  as 

follows: 

"An  escrow  is  a  written  instrument  wliic)i 
by  ita  terms  imports  a  legal  obligation,  and 
which  is  deposited  by  the  grantor,  promisor,  or 
obligor,  or  his  agent  with  a  stranger  or  third 
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party,  to  b«  kept  by  the  depositary  antil  the 
performance  of  a  condition  or  the  happening  of 
a  certain  event,  and  then  to  be  delivered  over 
to  the  grantee,  promisee,  or  obligee."  10  B. 
C.  L.  S  2,  p.  621. 

See,  also,  11  Am.  &  "Eng.  Enc.  of  liaw  (2d 
Bd.)  p.  333  et  aeq. ;  Davis  v.  Brlgham,  {56  Or. 
41,  lOr  Pac.  961;  Ann.  Cas.  1912B,  1340;  Ty- 
ler v.  Gate,  29  Or.  515,  45  Pac  800.  Deliv- 
ery as  an  escrow  Is  defined  as  a  delivery  on 
some  collateral  (condition,  which  must  be 
consistent  with  the  contract,  on  the  happen- 
ing of  which  condition  alone  the  contract  Is 
to  take  effect  No  precise  form  of  words  Is 
necessary  to  constitute  an  escrow.  The  t6rm 
"escrow"  need  not  be  used,  nor  will  the  mis- 
use of  that  term  In  designating  an  instru- 
ment necessarily  make  it  an  escrow.  There 
can  be  no  escrow,  unless  the  delivery  of  the 
Instrument  by  the  depositary  to  the  grantee 
or  obligee  is  conditioned  upon  the  perform- 
ance of  ^ome  act  or  the  happening  of  some 
event.  The  condition  upon  which  an  instru- 
ment is  delivered  In  escrow  need  not,  how- 
ever, be  expressed  In  writing,  but  may  rest 
in  parole,  or  be  partly  in  writing  and  in  part 
oral.  10  R.  C.  L.  f  6,  p.  623,  citing  Couch 
V.  Meeker,  2  Conn.  302,  7  Am.  Dec  274 ;  Taft 
V.  Taft,  59  Mich.  186,  26  N.  W.  426,  60  Am. 
Ilep.  291 ;  Manning  v.  Foster,  49  Wash.  541, 
96  Pac  233. 18  L.  R.  A.  (N.  S.)  337, 126  Am.  St 
Rep.  876,  16  Ann.  Cas.  95,  and  note ;  Bowker 
V.  Burdekin,  11  M.  &  W.  128,  12  L.  J.  Exch. 
329,  8  Eng.  Rul.  Cas.  598;  notes,  130  Am 
St.  Rep.  913,  950,  and  10  L.  R.  A.  470 :  Ful- 
ton v.  Prlddy,  123  Mich.  298,  82  N.  W.  66, 
81  Am.  St  Rep.  201;  Campbell  v.  Thomas, 
42  Wis.  437.  24  Am.  Rep.  427;  note^  1  Am. 
»t    Rep.   114. 

To  constitute  an  escrow  It  is  essential,  not 
only  that  the  grantor  and  grantee  are  as 
one  as  to  the  conditions  under  which  the 
deposit  is  to  be  made,  but  that  such  condi- 
tions should  be  communicated  to  the  depos- 
itary; and  it  is  equally  essential  that  the 
grantee  or  obligee  is  aware  of  every  cir- 
cumstance in  connection  with  the  conditions 
likely  in  any  way  to  affect  the  liability  un- 
der it  Note,  130  Am.  St.  Rep.  933.  Where 
the  possession  of  the  depositary  is  subject 
to  the  control  of  the  depositor,  an  instru- 
ment cannot  be  said  to  be  delivered,  and  it 
is  not  an  escrow.  While  the  depositor's 
right  of  possession  may  return  if  the  spec- 
ified event  does  not  happen,  or  the  condi- 
tions Imposed  are  not  i)erformed,  yet  to 
constitute  an  instrument  an  escrow  it  is  es- 
sential that  the  deposit  of  it  should  be  in 
the  meantime  irrevocable;  that  is,  that 
when  the  instrument  is  placed  in  the  hands 
of  the  depositary.  It  should  be  Intended  to 
pass  beyond  the  control  of  the  depositor, 
and  that  he  should  actually  part  with  all 
present  or  temporary  right  of  possession 
and  control  over  it.  In  case  the  deposit  is 
made  in  furtherance  of  a  contract  between 
the  parties,  the  contract  must  be  so  nearly 
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complete  that  it  remains  only  for  the  gran- 
tee or  obligee  or  another  person  to  perform 
the  required  condition,  or  for  the  event  to 
happen,  to  have  the  instrument  take  effect 
according  to  its  Import  10  B.  C.  li  j  8. 
p.  626. 

It  appears  from  the  contract  above  quot- 
ed that  the  conditions  upon  which  the  deeds 
to  lots  that  might  be  sold  by  the  appellants 
should  be  deposited  In  the  First  National 
Bank  of  Springfield  were  all  contained  in 
that  contract  for  the  direction  of  the  par- 
ties, except  the  price  to  be  paid  for  each  of 
the  various  lots.  Such  price  in  every  case 
disclosed  by  the  record  was  mentioned'  In 
the  deed  which  was  deposited  in  the  bank. 
It  appears  that  the  depositary  was  fully  In- 
formed as  to  the  conditions,  one  of  the  trip- 
licate contracts  being  left  with  the  bank 
for  its  guidance  in  the  matter. 

We  therefore  conclude  that  the  deposit 
of  the  several  deeds  which  the  McPhersons 
were  requested  to  execute,  and  which  they 
executed  and  deposited  In  the  bank  under 
the  circumstances  detailed  (n  this  .case,  was 
a  full  compliance  on  their  part,  to  place 
such  deeds  in  escrow  in  the  bank ;  that  they 
did  not  fail  to  comply  with  the  contract  in 
this  respect;  that  all  -the  conditions  upon 
which  the  deeds  were  delivered  in  escrow 
by  McPherson  did  not  necessarily  have  to 
be  expressed  in  writing.  He  was  not  re- 
quired to  use  the  word  "escrow"  when  he 
deposited  Qie  deeds  in  th^  bank.  The  deeds 
were  complete  In  every  respect,  and  were  de- 
posited with  the  bank  pursuant  to  the  sale 
contract.  The  vendors  thereby  relinquished 
all  dominion  over  them.  The  condition  of 
delivery  to  the  grantee  named  therein  was 
speciflea  and  understood  by  the  depositary. 
In  so  far  as  shown  by  the  record,  such  ar- 
rangement was  understood  by,  and  satisfac- 
tory to,  the  different  lot  purchasers.  The 
contract  provided  that  the  vendees,  A.  C. 
Barbour  et  al..  Should  sell  the  lots  af^er  the 
tract  was  platted,  and  not  the  McPhersons. 
That  Instrument  authorized  the  vendees  to 
make  such  sales.  It  was  not  absolutely  nec- 
essary for  McPherson  and  wife  to  sign  ad- 
ditional agreementa 

Something  is  said  in  the  argument  in  re- 
gard to  the  time  given  to  some  of  the  lot 
purchasers  to  pay  for  the  lots,  thereby  ex- 
tending the  time  beyond  the  period  of  four 
years  for  the  full  payment  for  the  tract  ac- 
cording to  the  terms  of  the  contract  of  sale 
involved  herein;  but  It  appears  that  Mr. 
McPherson  was  willing  that  the  time  for 
payment  for  such  contract  should  be  extended. 
This  'is  shown  by  the  Indorsement  which  he 
proposed  to  have  indorsed  on  the  contract  so 
there  is  no  real  controversy  between  the  par- 
ties in  regard  to  the  time  allowed  the  different 
lot  purchasers.  The  plaintiffs,  by  the  execu- 
tion of  the  deeds  with  knowledge  of  the  time 
of  payment,  sanctioned  such  agreement,  and 
this  matter  need  not  be  further  considered. 


Digitized  by 


Google 


766 


188  PACIFIC  KEPORTBB 


<Or. 


It  Is  admitted  tliat  the  api)eUants  were  in 
default  In  their  payments;  they  had  sold, 
and  apparently  could  sell,  only  comparative- 
ly a  few  lots.  While  there  may  have  been 
some  misunderstanding  as  to  the  rights  and 
duties  of  the  parties  to  the  contract  of  sale, 
the  claim  of  the  appellants  savors  of  an  at- 
tempt to  place  the  vendor^  In  default,  In 
order  to  obtain  a  return  of  the  partial  pay- 
ments they  had  made  for  the  real  propert7. 
Five  persons,  who  purchased  lots  of  appel- 
lants upon  the  installment  plan  and  had 
each  only  partially  paid  for  the  lots  so  pur- 
chased, were  made  defendants  In  this  suit. 
The  decree  of  the  trial  court  allowed  such  de- 
fendants to  complete  the  payments  for  their 
respective  lots  and  receive  their  deeds  there- 
for. No  appeal  was  taken  from  that  part  of 
the  decree.  Provision  was  also  made  for 
the  appellants  to  complete  payment  for  the 
real  property  within  one  year  from  the  date 
of  the  decree. 

After  a  careful  examination  and  consider- 
ation of  the  record,  and  the  question  sub- 
mitted, we  affiijn  the  decree  of  the  lower 
court 

McBBIDE,  O.  J.,  and  JOHNS  and  BEN- 
NETT, JJ.,  concur. 


BDNNELLS  v.  LBFFEL  et  aL 

{Supreme  Court  of   Oregon.     Sept.  0,   1919.) 

Pabtwebship  «s3327(d)  —  AccouHTiwa  — 
Fbatjd— Neckssitt  or  PtcADino. 
In  suit  between  partners  for  an  accounting 
ot  commiasions  earned  on  a  sale,  which  'sale  was 
not  consummated  by  the  buyer,  but  rescinded, 
and  the  property  resold  to  the  buyer's  wife,  to 
be  available  as  a  ground  of  recovery,  fraud,  col- 
lusive or  otherwise,  in  that  such  second  sale  to 
the  wife  was  a  subterfuge  to  prevent  plaintifi 
from  receiving  his  share  of  the  commiasion 
.earned  on  the  original  sale,  must  be  pleaded. 

Bean,  Bennett,  and  Johns,  JJ.,  dissenting, 

•In  Banc. 

Appeal  from  Circuit  Court,  Wallowa  .Coun- 
ty; J.  W.  Enowles,  Judgew 

On   rehearing.     Former  opinion   affirmed. 
For  former  opinion,  see  176  Pac.  802. 

A.  S.  Cooley,  of  Enterprise,  for  api)ellant 
A.  W.  Schaupp,  of  Joseph,  and  Colon  R. 
Eberhard,  of  La  Grande  (Cochran  &  Eber- 
bard,  of  La  Grande,  on  the  brief),  for  re- 
spondents. • 

BENSON,  J.  For  a  general  statement  of 
the  facts  of  this  case,  reference  is  made  to 
the  former  opinion  of  this  court  herein.  Run- 
cells  v.  LeflTel  et  aL,  176  Pac.  802. 

The  vital  issue,  as  there  disclosed  by  the 
complaint  and  denied  by  the  answer,  is  this: 


Was  the  .cmiveyance  to  Mrs.  Higinbotham. 
executed  on  August  6,  1917,  made  to  her  in 
consummation  of  the  origiiial  contract  be- 
tween Mays  and  Mr.  Higinbotham,  and  at 
the  request  of  the  latter  and  Leffel,  or  was  it 
a  new  and  Independent  deal?  The  evidence 
of  all  the  parties  who  participated  in  the  ne- 
gotiations of  July  7,  1017,  tends  to  establish 
the  following  facts:  That  Mays  and  Leflel 
had  for  some  time  been  importuning  Higin- 
botham to  make  some  payment  upon  his  over- 
due notes,  and  without  success.  On  the  morn- 
ing of  July  7tb  Mays  notified  the  delinquent 
vendee  that  he  must  either  make  a  substan- 
tial payment  or  that  ejectment  proceedings 
would  immediately  follow.  Higinbotham  re- 
plied that  he  was  imable  to  make  payment, 
and  proposed  to  give  up  the  executory  con- 
tract and  possession  of  the  land  in  exchange 
for  his  notes.  Mays  accepted  this  offer,  and 
upon  receiving  the  written  contract  from 
Higinbotham,  returned  to  the  latter  his  un- 
paid notes,  and  shortly  thereafter  no^fied 
Leffel  of  what  bad  occurred.  Leffel  then  bad 
a  conversation  with  Higinbotham  and  bis 
wife,  In  which  she  made  a  definite  offer  to 
buy  the  land  herself  for  $30,000.  This  offer 
wiui  accepted  by  Mays,  and  on  August  7th 
Mays  and  wife,  Higinbotham  and  wife,  and 
Leffel  met  at  the  law  oflSce  of  Mr.  Slater,  In 
La  Grande,  at  which  time  Mrs.  Higinbotham 
paid  Mays  $17,000  In  cash,  and  received  a 
deed  for  the  land  in  her  own  name,  executing 
to  Mays  a  mortgage  In  the  sum  of  $22,000  for 
the  remainder  of  the  purchase  price.  She 
testifies  very  positively,  that  her  husband  did 
not  furnish  a  dollar  of  the  money  which  she 
paid  for  the  land  and  has  no  interest  there- 
in. She  says  that  Mays  and  Leffel  had  im- 
portuned her  frequently  to  help  her  husband 
in  making  payments  under  his  contract,  and 
that  she  had  always  refused  to  do  so,  and 
that  her  purchase  of  the  property  was  en- 
tirely independent  of  any  prior  negotiations 
between  her  husband  and  Mays  and  LeffeL 
The  plaintiff  does  not  undertake  to  meet 
this  testimony  with  substantive  evidence  of 
any  other  character,  but  contends  that  since 
Mays  always  urged  his  net  price  for  the  land 
was  $39,000,  and  that  he  had  received  that 
amount,  be  must  necessarily  credit  Mrs. , 
Higinbotham  with  the  $9,000  In  payments' 
which  had  been  forfeited  by  her  husband,  and 
that  her  relationship  to  the  former  vendee, 
and  the  circumstances  surrounding  the  trans- 
action, indicate  that  the  second  sale  to  the 
wife  was  a  deceitful  subterfuge,  perpetrated 
by  the  several  parties  thereto,  in  order  to 
prevent  the  plaintiff  from  receiving  his  share 
of  the  commission  earned  by  negotiating  the 
original  sale.  If  this  contention  be  the  cor- 
rect one,  then  the  conduct  of  Leffel,  Mays, 
and  the  Hlglnbothams  amounted  to  a  collu- 
sive fraud;  but  the  complaint  does  not  plead 
fraud  of  any  kind,  and  no  rule  of  pleading 


CssFor  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key -Numbered  Dtceets  and  IiidaxM 


Digitized  by 


Google 


Or.) 


(isi  P.) 


787 


Is  more  flrmly  establUhed  tban  tliat,  to  be 
available  as  a  grotiiid  of  recovery  or  defense, 
fraud  must  be  pleaded. 

It  follows  that  we  must  adbere  to  our' 
former  opinion. 

BEAN,  J.  (dissenting).  This  Is  a  suit  for 
an  accounting  of  tbe  partnership  transac- 
tions between  A.  M.  Runnells,  plaintiff,  and 
W.  B.  Leffel,  defendant,  who  were  partners 
in  the  real  estate  business  under  the  firm 
name  of  LetTel  &  Runnells,  from  September, 
1915,  to  the  last  of  December,  1916.  Each 
had  a  one-half  Interest  In  the  business. 
There  was  no  written  agreement  of  partner^ 
ship. 

Defendant  states  tliat  tbe  partnership  ar- 
rangement was  made  bF  degrees.  Mr.  Ron- 
nells  kept  a  law  office  during  the  time.  As 
might  well  be  expected,  differences  arose  In 
regard  to  expenses,  and  after  the  dissolution 
there  was  a  disagreement  as  to  the  division 
of  commissions. 

A  rehearing  has  been  granted  in  this  case 
upon  a  question  of  fact  The  former  opin- 
ion appears  in  176  Pac.  802.  Soon  after  the 
time  of  the  partnership  agreement  tbe  firm 
obtained  a  contract  or  option  for  the  sale  of 
2,400  acres  of  land  near  North  Powder,  Or., 
for  one  C.  B.  Mays  for  the  price  of  $39,000. 
All  over  that  amount  obtained  for  the  land 
was  for  the  benefit  of  Leffel  •&  Runnells. 
About  November,  1915,  a  sale  of  the  land  was 
negotiated  by  the  firm  to  O.  P.  Hlglnbotbam 
for  $45,000,  making  a  commission  of  $6,000 
for  I«ffel  &  Runnells.  Three  thousand  dollars 
in  cash  jma  paid  to  Mays,  and  about  the 
next  March  a  payment  of  $6,000  was  made. 
At  the  time  of  sale  $400  cash  was  paid  Leffel 
&  Runnells,  and  an  allowance  made  to 
Mays  for  expenses  of  $100,' making  a  payment 
of  $500  on  tbe  commission.  A  contract  of 
sale  from  C.  B.  Mays  to  Q.  P.  Hlglnbotham 
was  executed,  and  also  certain  notes  cover- 
ing the  balance  of  the  purchase  price.  Tbe 
notes  were  dated  Novemljer  1,  1918,  bearing 
Interest  at  8  per  cent  On  the  11th  day  of 
December  of  that  year  an  agreement  in  writ- 
ing was  entered  into  between  G.  B.  Mays  and 
Leffel  &  Runnells  for  the  delivery  to  J.  Bl 
Lenhart  as  the  holder  of  the  following  por- 
tion of  tbe  notes:  No.  1,  for  $5,000,  due  No- 
vember 1, 1916 ;  No.  2,  for  $B,000,  due  Novem- 
ber 1,  1917;  No.  3,  for  $10,000,  due  January 
1,  1918.  The  bolder  was  to  use  due  diligence 
in  collecting  the  notes.  It  was  agreed  be- 
tween the  parties  that  the  money  collected  on 
these  notes  should  be  paid  In  the  following 
manner:  Note  No.  1,  for  $5,000,  due  Novem- 
ber 1,  1916,  $4,000,  with  interest  to  be  paid 
to  Mays,  and  $1,000,  with  interest,  to  be  paid 
to  Leffel  &  Runnells ;  note  No.  2,  for  $5,000, 
due  November  1,  1917,  $4,000,  with  interest 
to  be  paid  to  Mays,  and  $1,000,  with  interest 
to  Leffel  &  Runnells ;  note  No.  3,  for  $10,000, 
due  January  1,  1919,  $6,500,  with  Interest 
to  be  paid  to  Mays,  and  $3,500,  with  interest 


to  Leffel  k  Runnells.    It  was  stipnlated  as 
follows: 

"^at  the  Intent  of  this  agreement  is  that  the 
party  of  the  first  part  (G.  R  Maya)  Is  the  owner 
of  $14,600  principal  of  the  above  notes,  and 
that  parties  ot  the  second  part  (LeSel  &  Run- 
nells) are  owners  of  $6,600  principal  of  the  above 
notes." 

Attached  to  the  contract  of  December  11, 
1915,  was  another  memorandum  signed  by 
Leffel  &  Runnells  and  C.  B.  Maj«  and  bis 
wife  to  the  effect  that  it  was  agreed  on  De- 
ceml)er  11,  1915,  as  regards  the  O.  P.  Hlgln- 
botham notes,  "that  should  said  0.  B.  Mays 
be  comi>elled  to  take  the  ranch  beck  in  lieu 
of  payment  of  the  notes  given  by  O.  P.  Hlgln- 
botbam, that  the  interest  of  W.  E.  Leffel  and 
A.  M.  Runnells  in  the  notes  in  the  above- 
mentioned  agreement  ceases."  This  agree- 
ment and  the  $20,000  in  notes  were  delivered 
to  Mr.  Lenhart  to  hold  pursuant  to  the  con- 
tract He  so  held  the  notes  and  the  agree- 
ment until  he  left  the  state,  and  turned  them 
over  to  another  to  hold  for  the  same  pur- 
poses. 

About  the  time  of,  the  sale  of  the  ranch, 
Mr.  Mays  sold  some  live  stock  and  oth< 
er  personal  property  to  Mr.  Hlglnbotham, 
amounting  in  value  to  $7,000  or  $8,000.  The 
sale  of  the  personal  property  is  not  Involved 
in  this  suit,  except  as  it  may  have  a  bearing 
upon  the  transactions  relating  to  the  real 
estate.  Leffel  &  Runnells  were  not  interested 
in  the  sale  of  the  personalty. 

Tbe  matter  drifted  along  until  July,  1917, 
without  any  payment  of  principal  or  interest 
being  made  on  the  notes.  Efforts  were  made 
by  C.  B.  Mays  and  Leffel  <&  Runnells  to  ob- 
tain a  loan  for  Mr.  Higinbotbam  In  order  to 
enable  him  to  pay  $20,000  or  $25,000  of  the 
notes.  This  was  without  success.  An  effort 
was  also  made  to  interest  Maggie  Hlgln- 
botham, wife  of  Q.  P.  Hlglnbotham,  to  secure 
the  money  for  her  husband.  She  was  the 
owner  of  a  valuable  ranch  in  TTmatilla  county. 
About  June,  1917,  Mr.  Mays,  after  repeated 
requests  made  at  different  times,  insisted 
that  the  interest  should  be  paid  and  some- 
thing paid  on  tbe  principal.  On  July  7,  1917, 
apparently  for  the  purpose  of  making  some 
adjustment  of  the  matter,  Mr.  Mays  and  his 
wife,  and  Mr.  Hlglnbotham  and  bis  wife, 
together  with  Mr.  Leffel,  met  in  the  city  of 
La  Grande,  Or.  Mr.  Mays,  pursuant  to  the 
consent  of  Mr.  I<effel  made  on  behalf  of  Leffel 
&  Runnells,  obtained  tbe  contract  of  Decem- 
ber 11,  1915,  and  the  $20,000  in  notes,  and 
took  them  with  him  to  this  meeting  at  La 
Grande.  Mr.  Mays  Informed  Mr.  Hlglnboth- 
am in  effect  that  he  must  have  a  part  of  his 
money  or  he  would  eject  him  from  the  land. 
Mr.  Hlglnbotham  had  prior  to  that  time  en- 
couraged Mr.  Mays  to  believe  that  he  would 
obtain  a  portion  of  the  money  and  make  pay- 
ment, and,  when  the  last  demand  was  made 
by  Mays,  Hlglnbotham  stated  to  Mays,  as  we 
understand  Ills  language,  that  if  lie  did  not 
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make  payment  be  did  not  -want  any  addi- 
tional expenses  made,  and  that  be  would  de- 
liver possession  of  the  land.  After  this,  large- 
ly tbrougb  the  instrumentality  of  Mr.  Leffel, 
an  agreement  was  made  with  the  consent  of 
Mr.  Mays  and  Mr.  Hlginbotham  that  Mrs. 
Maggie  Hlginbotham  should  take  the  land 
and  pay  Mr.  Mays  $39,000.  As  Mr.  Mays  tes- 
tifies, the  other  deal  was  entirely  settled. 
Mr.  Mays  stated  to  Mr.  LetTel,  when  this 
adjustment  was  proposed,  "that  he  must  have 
$39,000  net  for  the  land." 

C.  B.  Mays,  as  a  witness  for  plaintiff,  re- 
lates the  transaction  at  length.  He  states 
that— 

"I  talked  with  Mr.  Hlginbotham  somewhere 
on  the  street  concerning  it,  and  he  told  me  that 
his  wife  would  not  help  him  out  on  It,  and  asked 
me  to  give  him  a  little  more  time,  and  talked 
on  just  like  he  always  did — started  to  lie  to  me 
about  It,  just  the  same  as  he  always  did — and 
I  told  him  I  bad  heard  that  kind  of  an  harangue 
long  enough,  and  there  was-  only  two  things  to 
do— to  pay  me  or  I  would  start  ejectment  pro- 
ceedings." 

At  tbat  time  Mr.  Mays  informed  Mr.  Leffel 
of  his  conversation  with  Mr.  Hlginbotham. 
Mr.  Leffel  said  he  would  go  back  to  the  hotel 
and  have  a  talk  with  Mrs.  Hlginbotham,  nnd 
see  what  be  could  do.  Mr.  Mays  testified 
further : 

"He  (meaning  Higinbotham)  agreed  right  there 
to  give  me  back  the  papers.    •    •    • 

"He  agreed  to  give  me  back  the  place.  •  •  • 
I  agreed  to  take  it  back,  because  he  didn't  feel 
that  be  ought  to  go  to  any  extra  expense  on  it, 
and  he  didn't  know  that  I  ought.  That  is  the 
amount  of  it.    •    •    * " 

Mr.  Mays  further  stated: 

"Bight  there  and  then  we  agreed  to  that  kind 
of  an  arrangement,  and  he — 1  think  we  walked ; 
I  dou't  know  whether  we  walked  right  on  to 
Slater's  office.  Well,  he  said  there  he  was  will- 
ing to  turn  the  place  back  to  me ;  that  he  could 
not  do  anything,  and  his  wife  wouldn't  help 
him.  So  then — well,  it  is  possible  Leffel  was 
along  then;  I  don't  remember  just  when  we 
did  talk  about  it,  but  he  and  I  had  talked  about 
it,  and  he  said  he  would  go  back  to  the  hotel 
and  have  a  talk  with  her,  to  see  if  she  cared 
to  do  anything  about  it  going  through,  and,  if 
not,  he  thought  the  best  thing  for  me  to  do 
was  to  step  in  and  get  them  off  the  place ;  they 
weren't  doing  anything  anyway.    •    *    • 

"Yes;  he  (Leffel)  told  me — about  dinner  time 
was  about  the  time  we  had  this  talk— that  the 
old  lady  absolutely  refused  to  help  the  old  gen- 
tleman, and  I  think  then  Leffel  and  I  talked 
out  the  conversation  be  had  with  them  at  the 
ranch.    I  think  that  was  then,  too.    *    •    * 

"As  well  as  I  remember,  it  was  agreeable  to 
Leffel  for  me  to  take  these  papers  back — take 
this  ranch  back,  I  mean,  and  my  contract  and 
things  with  this  land— and  he  went  and  had  a 
talk  with  her  and  came  back  to  me  during  the 
afternoon.  I,  as  I  said  a  minute  ago,  I  don't 
remember  what  be  and  I  did  then,  but  I  know 
I  talked  with  I^effel  right  away  after  talking 
with  Higinbotham.    He  came  to  me  again,  and 


told  me,  ifaid  whether  I  went  on  np  to  the  hotel 
with  him  or  not  I  can't  remember,  but  we  walked 
about  while  talking  these  different  things,  and 
he  told  me  that  there  was  absolutely  no  use  txy- 
ing  to  do  anything  further  about  it,  and  tbat  be 
was  perfectly  willing  for  me  to  take  the  place 
back,  and  then  later — it  seems  to  me  later  in 
the  day — I  didn't  see  Leffel  for  quite  a  while, 
and  he  talked  with  Mrs.  Higinbotham,  and  be 
came  back  and  talked  to  me  afterwards;  if  aa 
I  had  taken  the  place  back  from  Mr.  Higin- 
botham, if  I  would  consider  selling  it— some- 
thing to  that  effect;  and  I  said,  'Tea;  I  would 
sell  it  to  anybody,  so  I  got  thirty-nine  thousand 
out  of  it;'  and  a  little  later  he  came  back,  and 
•  •  •  he  says,  'Tour  ranch  is  sold,  for  I  -mil 
sell  it  to  the  old  lady* — something  like  that.  I 
can't  remember  the  exact  conversation.  •  •  • 
"  •  •  •  Anyway,  after  Higinbotham  gave 
me  these  papers,  we  went  up  to  Slater's  office^ 
I  stated  it  to  him  like  I  would  to  any  other 
man — ^if  she  wanted  that  ranch,  let's  get  bna^ 
while  she  was  in  the  notion.  So  we  went  up 
to  this  office,  and  Higinbotham  gavp  me  his 
papprs.  He  had  a  copy  of  this  contract  still, 
and  T  gave  him  the  notes — I  think  that's  it — I 
gave  him  the  notes  about  that  time." 

To  the  question, 

"State  whether  or  not  you  had  possession  of 
the  notes  of  O.  P.  Higinbotham  at  the  time  you 
got  tbat  fifteen  hundred  dollar  check  from  Mrs. 
Higinbotham," 

ttiis  witness  answered, 

"No;  because  we  had  fully  decided  and  set- 
tled that  part  of  it,  and  then  later— some  time 
a  little  later— we  made  an  agreement  there,  and 
I  think  she  paid  me  fifteen  hundred  dollars  then, 
but  I  don't  know  for  sure  if  she  did  fight  then, 
but  she  paid  me  the  balance  of  it  at  the  time 
the  deed  was  made,  anyway — the  fifteen  thou- 
sand." 

Mr.  Mays  states,  in  effect,  that  by  arrange- 
ment with  Mrs.  Maggie  Hlginbotham  he  got 

even. I  1,500  00 

And  at  the  time  of  the  execution 

of  the  deed,  August  6,  1917 15,S00  00 

And  the  balance  of  the  $39,000  In 

notes  and  the  mortgage  for. . . .    22,000  00 


Total $39,000  00 

The  $1,600  note  of  Mrs.  Higinbotham  was, 
pursuant  to  an  understanding  with  Mr.  Mays, 
given  to  W.  E.  Leffel  as  for  a  loan  to  Mrs. 
Higinbotliam.  In  addition  to  that,  Mr.  Mays 
paid  Mr.  Leffel  by  check  $4,400  making  with 
the  amount  of  $400  theretofore  paid  to  IieSel 
&  Bunnells,  $6,300,  besides  the  $100  of  ex< 
penses  paid  by  Mays  in  settlement  of  the  com< 
mission  and  interest  on  the  portion  of  the 
notes  which  Leffel  &  Bunnells  owned,  and 
which  were  deposited  with  Lenhart,  as  shows 
by  the  agreement  of  December  11,  1915. 
Mr.  Mays  also  testified  as  follows: 

"Q.  And  after  yon  turned  the  land  over  to 
Mr.  Higinbotham,  or  after  Mr.  Higinbothaa 
went  on  the  land  and  took  possession  of  it,  did 
you  again  take  the  land  and  use  it  yoaiaeU} 
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A.  Well,  I  took  the  Itod  back,  but  I  didn't 
use  it. 

"Q.  What  do  you  mean  by  taking  it  back, 
Mr.  Mays?  A.  I  mean  that  Mr.  Higinbotham 
conid  not  pay"  for  the  land,  and  turned  it  over 
to  me— turned  the  papers  over  to  me.  That  is 
what  I  mean. 

"Q.  When?    A.  Well,  some  time  in  July. 

"Q.  Who  was  present?  A.  That  took  place 
at  Mr.  Slater's  office,  the  same  time  I  mention- 
ed before  when  we  were  in  his  office  there  at 
that  time. 

"Q.  Mr.  Higinbotham,  Mrs.  Higinbotham, 
Mr.  LefFel,  and  Mr.  Slater  and  yourself  you 
mean?   A,  And  my  wife." 

Again  he  states  tbus: 

"A.  From  the  time  Mr.  Higinbotham  took 
charge  of  the  land,  according  to  his  contract, 
until  thcf  time  that  he  turned  the  papers  back 
to  me,  I  didn't  have  possession  of  that  place 
or  conduct  it. 

"Q.  But  since  he  tamed  the  papers  back  have 
you  had  possession?  A.  Well,  I  had  possession 
of  the  papers.  The  man  hadn't  moved  off  and 
I  hadn't  moved  on." 

In  regard  to  tbe  Higinbotham  notes,  Mr. 
Mays  stated: 

"Q.  In  other  words,  Mr.  Mays,  I  mean,  did 
you  at  that  time,  and  shortly  prior  to  that 
time,  figure  up  the  interest  that  bad  accrued  on 
these  notes,  and  know  about  what  that  inter- 
est was  at  that  time?  A.  Yes;  I  knew  at  that 
time  about  wbat  it  should  be. 

"Q.  Well,  did  you  at  the  time  yon  conveyed 
to  Maggie  Higinbotham  receive  more  than  the 
face  of  these  notes?  A.  More  than  the  face  of 
these  notes  mentioned  here? 

"Q.  Yes.     A.  Yes." 

Upon  being  asked  when  title  to  the  land 
uctually  passpd  from  him,  Mr.  Mays  stated 
that  he  never  did  give  title  to  O.  P.  Higin- 
botham; that  the  title  actually  passed  In 
the  forepart  of  August,  1917,  when  his  wife 
and  himself  and  Mr.  Leffel,  Mr.  Slater,  Mrs, 
Maggie  Higinbotham,  and  6.  P.  Higinbotham 
were  present. 

"A.  In  J.  D.  Slater's  office  is  where  I  did  all 
of  the  talking.     •    »     ♦ 

"Q.  At  that  time  did  you  pay  any  commis- 
sion for  the  selling  of  the  property?  •  *  » 
A.  I  paid  to  LefFcl  the  difference  in  what  I  ask- 
ed for  the  farm  and  what  he  sold  it  for.    *    *    * 

"Q.  Now  when  was  you  asking  that  certain 
price  for  the  land?— 1915,  when  the  contract 
was  made?  A.  I  didn't  ask  any  different  price 
on  the  land  at  any  time  to  different  persons. 

"Q.  In  1915  what  was  the  price  you  fixed  on 
the  land  or  the  property  to  be  sold?  A.  Thirty- 
nine  thousand.    *    •    * 

"Q.  And  subsequent  to  that  time,  and  up  to 
the  time  when  yon  finally  made  a  deed,  convey- 
ing that  property  to  some  one  else,  did  you 
ask  any  other  or  different  price  than  the  thirty- 
nine  thousand?    A.  No." 

Mays  also  states  that  he  lo.^  In  the  trane- 
actlon,  as  some  of  the  cattle,  which  he  had 
contracted  to  Higinbotham  and  the  increase 
thereof,  died.    It  appears  that  Mr.  Mays  did 
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not  make  a   close  estimate  of  the  interest 

on  the  Higinbotham  notes. 

As  we  figure,  the  principal  and  interest 
to  August  6,  1917,  amounts  to  ^1,060.  Add- 
ing the  amount  paid  by  Higinbotham,  $9,000, 
makes  a  total  of  $50,080,  the  original  price 
of  the  land,  $45,000,  and  interest 
Mr.  Mays  actually  received  of  G.  P. 

Higinbotham   $9,000  00 

Of  Mrs.  Maggie  Higinbotham 30,000  00 

Total  amount  received $48,000  00 

Amount  of  interest  actually  deducted 

in  the  final  settlement 2,080  00 

Out  of  the  total  amount  received  by 
Mr.  Mays  he  paid  as  commission  at 
the  time  of  the  contract  with  G.  P. 

Higinbotham  400  00 

Note  of  Mrs.  Higinbotham 1,500  00 

Checks  4,400  00 

Total  amount  of  commission,  includ- 
ing the  expenses 100  00 

Makes    $6,400  00 

Taking  the  Interest  of  Leffel  &  Runuells 
In  tlie  $20,000  notes  deposited  with  Lenhart, 
$5,500,  adding  interest  at  8  per  cent,  to 
August  6,  1917,  $7?6.12,  makes  the  total 
amount  of  the  commission  due  on  that  date 
$6,276.12.  The  amount  deducted  on  the  inter- 
est of  the  notes  for  the  commission  was 
$376.12. 

It  is  sometimes  said  there  is  veracity  in 
figures.  Taking  these  figures,  they  clearly 
show  that  Mrs.  Higinbotham  not  only  re- 
ceived the  full  benefit  of  the  $9,000  paid 
by  her  husband  on  the  raiK:h,  but  did  not 
pay  the  full  amount  of  the  interest  on  the 
balance.  Mrs.  Maggie  Higinbotham  was  a 
witness  for  defendant.  She  fixes  the  time 
of  making  arrangements  for  her  taking  over 
the  ranch  definitely  as  July  6,  1917.  She 
testified  to  the  effect  that  she  was  requested 
by  Mr.  Mays  to  assist  her  husband  financial- 
ly in  the  purchase  of  the  ranch  about  a 
week  l)efore  the  time  they  came  to  La  Gran- 
de; that  she  told  Mr.  Mays  that  she  would 
not  give  a  mortgage  on  her  ranch  at  Echo, 
and  that  at  La  Grande  Mr.  Leffel  endeavor- 
ed to  get  her  to  assist  her  husband,  and  she 
refused;  that  Mr.  Leffel  first  suggested  to 
her  to  buy  the  place  on  the  6th  of  July, 
1917;  that  she  did  not  know  of  any  final  un- 
derstanding between  Mays  and  her  husband 
as  to  what  was  going  to  hapiien  to  her  hus- 
band at  that  time.  She  states  that  the 
transaction  was,  in  substance,  as  follows: 
Mr.  Mays  said  he  would  deed  me  the  ranch 
if  I  would  give  him  $15,500  cash,  and  he 
would  take  my  notes  for  the  balance;  that 
that  was  the  way  the  deal  went  through; 
that  she  gave  him  a  note  for  $1,500  at  the 
time  (this  is  the  note  to  Leffel,  as  we  nnder- 
stand),  and  made  a  cash  payment  of  $15,600 
and  gave  a  note  and  mortgage  for  $22,000; 
that  her  husband  had  nothing  to  do  with 
the  $15,500,  but  she  thought  that  he  signed 
the  note  for  $1,500 ;  that  the  deal  was  made 
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on  the  eth  day  of  Jnly.  "I  bad  nothing  to 
do  with  the  old  deaL"  She  stated  that  8hc 
came  to  Ia  Grande  on  the  6th  of  July  for 
the  reason  that  "Hlglnbotbam  was  trying 
to  make  some  settlement  -with  Mays."  At 
page  242  of  the  transcript  she  states:  "Well, 
I  understood  that,  from  Mr.  Higinbotham ; 
he  wanted  me  to  kind  of  help  him  out  on 
the  land."  Mrs.  Higlnbotham  understood 
from  Mr.  HiginboQiam  that  Mr.  LefFel  want- 
ed her  to  come  to  La  Grande  on  the  proposi- 
tion of  making  a  settlement  some  way  with 
Mr.  May;  that  she  never  thought  of  buying 
the  land  nntll  the  6th  day  of  July;  that  the 
deed  of  the  land  was  made  to  her  on  Aug- 
ust 6,  1917;  that  there  might  have  been 
somethiiig  said  about  what  Higlnbotham 
bad  paid  on  the  land,  she  did  not  recollect 
it ;  that  tlie  $1,500  note  was  given  to  W.  E. 
Leffel;  that  It  represented  that  she  borrow- 
ed $1,500  from  him;  "He  furnished  it  to 
Mays;"  that  her  husband  was  present  when 
Mr.  Leffel  suggested  that  she  purchase  the 
land;  that  It  was  some  time  after  dinner. 
"Q.  And  did  you  then  go  to  Mr.  Slater's 
ofQce  and  make  a  contract  concerning  your 
buying  the  land?  A.  After  I  talked  it 
over  with  Mr.  Higlnbotham,  I  did."  Mrs. 
Higlnbotham  talked  with  her  husband  about 
ibe  advisability  of  buying  the  land'. 

It  Is  the  contention  of  plaintiff,  as  made 
by  his  complaint,  that,  at  the  request  of 
Higlnbotham  and  defendant  W.  E.  Leffel, 
0.  B.  Mays  and  his  wife  conveyed  the  land 
to  Mag^e  Higlnbotham  under  and  by  vir- 
tue of  the  terms  and  conditions  of  the  con- 
tract of  December  11,  1916,  between  Mays 
and  Leffel  &  Runnells. 

The  contention  of  the  defendant  Is  that 
under  the  agreement  of  December  11,  1915, 
the  supplemental  memorandum  attached 
thereto,  that  Higlnbotham  failed  to  make 
payment,  and  turned  "the  ranch  back  in 
lieu  of  payment  of  the  notes  given  by  0.  P. 
Higlnbotham,"  end  therefore  the  Interest  of 
Leffel  &  Runnells  in  the  notes  had  ceased, 
and  that  there  was  a  separate  and  independ- 
ent sale  of  the  ranch  made  to  Mrs.  Maggie 
Higlnbotham. 

After  a  careful  reading  and  consideration 
of  all  the  testimony,  we  are  firmly  convinced 
there  was  only  one  price  and  one  sale  of 
the  land  in  question.  It  was  agreeably  ar- 
(■nnged  between  Mr.  Higlnbotham  and  his 
«rlfe  that  she  should  take  title  to  the  land 
nnd  make  payment  of  the  balance  of  the 
notes  and  interest  given  therefor,  after  a 
portion  of  the  Interest  was  "knocked  off." 

For  the  notes  in  question  of  G.  P.  Higln- 
botham, Mr.  C.  B.  Mays  received: 

Note  of  Mrs.  Maggie  Higinbotbam.  .$1,600  00 
also  signed  by  G.  P.  Hlgiubotbam. 

And  cash  of  Mrs.  Higinbotbam 15,500  00 

And  notes  and  mortgage  of  Mrs.  Hig- 
lnbotham      22,000  00 


Total    $39,000  00 


— ^wblch  was  entirely  satlsfaiRlbry  to  Mr. 
Mays,  and  fully  satisfied  the  Ok  P.  Higinbotb- 
am notes.  Out  of  this  amount  received,  Mr. 
Mays  paid  Leffel,  on  account  of  tlie  interest 
of  the  firm  of  Leffel  ft  Runnells,  $5,900. 

Plaintiff  claims  In  his  complaint,  and  It 
is  supported  by  the  testimony,  that  the  con- 
veyance of  the  lands  by  C.  B.  Mays  and  bis 
wife  to  Mrs,  Maggie  Higinbotbam  on  Au- 
gust 6, 1917,  was  made  under  and  by  virtue  of 
the  contract  of  December  11,  1916,  between 
Mays  and  Leffel  ft  Runnells,  and  in  satls- 
facUoh  of  the  notes  mentioned  and  described 
in  that  agreement,  and  pursuant  to  the 
terms  of  the  contract  of  sale  of  the  ranch 
between   Mays   and    G.    P.    Higinbotbam. 

The  original  option  or  contract  for  the 
sale  of  the  land  between  G.  B.  Mays  and 
Leffel  &  Runnells  had  served  its  purpose. 
It  had  been  carried  out  by  Leffel  &  Runnells 
in  negotiating  the  sale  of  the  land  to  G. 
P.  Higlnbotham,  and  has  no  further  force  or 
effect  It  should  not  be  confounded  with 
the  contract  of  December  11,  1916,  as  to  the 
ownership  of  the  notes. 

Mr.  Mays  states  that  be  paid  Leffel  the 
difference  In  what  he  asked  for  the  farm 
and  what  he  aold  it  for.  Mays  states  that 
his  price  for  the  ranch,  at  all  the  times  men- 
tioned, was. $89,000  net  Mrs.  Higlnbotham 
paid  that  sum.  All  agree  to  that  Then  if 
this  was  what  the  land  was  sold  for,  L^- 
fel  was  paid  nothing.  Mr.  Leffel  states  that 
Mays'  price  for  the  land  to  Mrs.  Higlnboth- 
am was  $38,100,  but  we  take  Mr.  Mays' 
statement  in  this  regard.  He  appears  to  be 
a  disinterested  witness. 

Mr.  Mays  Is  a  man  of  business  and  under- 
stood the  transaction.  He  idainly  states 
that  his  price  for  the  land  wa^  $39,000  net 
and  that  he  got  what  he  asked;  that  he  made 
only  one  price  at  any  time  during  the  trans- 
action. It  was  Impossible  for  him  to  make  and 
receive  a  net  price  of  $39,000  from  Mrs.  Hig- 
inbotbam, when  he  only  received  from  her 
$39,000,  and  out  of  that  amount  paid  as 
commission  $5,900  to  Mr.  Leffel.  That 
would  leave  a  net  price  of  only  $33,100. 
There  are  several  earmarks  In  the  transac- 
tion that  show  that  the  deal  with  Mrs.  Hig- 
lnbotham was  an  adjustment  of  the  con- 
tract of  December  11,  1915,  and  settlement 
of  the  original  deal  with  G.  P.  Higlnbotham. 
Mr.  Leffel  states  In  his  testimony  that  when 
he  mentioned  the  matter  of  negotiating  with 
Mrs.  Higinbotbam,  before  Mr.  Mays  gave 
him  an  answer,  he  and  his  wife  did  some 
figuring;  that  he  left  them  figuring,  and 
went  away  and  got  a  cigar.  When  be  re- 
turned Mays  gave  him  the  terms.  Mr.  Mays 
recognized  bis  resx>onsIbiIlt7  for  the  commis- 
sion included  in  the  notes  deposited  vrith 
Lenhart  and  he  only  obtained  the  notes  and 
contract  from  the  holder,  who  was  substi- 
tuted for  Lenhart,  by  the  consent  of  Mr. 
Leffel,  which  could  only  have  been  made  foi 
Leffel  &  Runnells.    Leffel  ft  Runnells  owned 
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an  Interest  In  the  $20,000  of  notes  de- 
posited under  the  agreement  to  the  amount 
of  |i5,50O,  with  Interest  thereon  at  8  per  cent. 
This  property  right  conld  not  be  obliterated 
or  effaced  by  a  mere  Juggle  of  words  or 
turn  of  the  hand.  Giving  100  per  cent  force 
to  the  memorandam  attached  to  the  agree- 
ment of  December  11,  1915,  between  Leftel 
&  Runnells  and  0.  B.  Mays  and  hlB'  wife, 
Mr.  Mays  was  never  "compelled  to  take  the 
ranch  back  In  lieu  of  payment  of  the  notes 
given  by  6.  P.  Higinbotham."  That  con- 
tract In  regard  to  the  Interest  of  Leffel  & 
Runnells  in  the  notes  mentioned  in  the 
agreement  should  be  given  a  fair  construc- 
tion, as  intended  by  the  parties  thereto  when 
the  same  was  made.  Such'  a  construction 
would  be  that  if  the  deal  was  not  carried 
out,  and  Mr.  Mays  was  compelled  to  cancel 
the  contract  of  sale  with  Hlglnbotham,  and 
take  possession  of  the  land,  and  never  re- 
ceive his  payment  of  the  notes,  then  he  should 
not  pay  any  more  commission  on  the  sale, 
and'  the  interest  of  Leffel  &  Runnells  In 
the  notes  should  be  canceled.  Further,  the 
contract  was  never  intended  to  mean,  and 
does  not  mean,  that  Mr.  Higinbotham  did 
not  have  the  right  to  sell  and  transfer  his 
equity  in  the  ranch  to  any  third  i)er8on. 
He  had  a  perfect  right  to  turn  the  place 
over  to  his  wife,  and  allow  her  to  make  the 
payment  after  a  small  reduction.  It  was 
not  a  matter  of  concern  to  either  Mr.  Mays, 
Leffel,  or  Runnells  to  whom  the  title  of  the 
land  was  conveyed  after  full  satisfaction 
of  the  notes  was  made.  It  seems  strange 
that  Mr.  Leffel  would  claim  that  In  1917  he 
made  a  new  sale  of  the  lands  without  any 
written  agreement  as  to  his  commission. 
He  was  an  experienced  real  estate  dealer. 

The  contention  arises  from  the  fact  tha< 
Mr.  Leffel,  no  doubt,  attempted  to  make  It 
appear  that  there  was  an  Independent  sale 
made  to  Mrs.  Higinbotham.  As  soon  as 
O.  P.  Blghibotham  indicated  to  Mr.  Mays 
that  if  he  did  not  make  settlement  he  would 
turn  the  ranch  back  without  ezi)ense,  Mr. 
Leffel  took  it  for  granted  that  this  was 
actually  done.  The  change  in  the  deal  from 
Higinbotham  to  Mrs.  Higinbotham  was 
made  practically  all  in  one  transaction,  and 
as  we  understand  Mr.  Mays'  testimony  was 
all  consummated  in  J.  D.  Slater's  law  ofSce. 
The  money  collected  by  Mr.  Leffel  from 
Mr.  Mays,  August  6,  1917,  was  hi  satisfac- 
tion of  ibe  commission  earned  by  Leffel 
&  Runnells  In  the  sale  made  to  O.  P.  Higin- 
botham, and  the  defendant  Leffel  should  ac- 
count to  plaintiff  Runnells  for  one-half 
thereof. 

The  statement  of  Mr.  Leffel  to  Mr.  Mays, 
when  he  said  he  would  go  back  to  the  hotel 
and  have  a  talk  with  Mrs.  Higinbotham, 
and  if  nothing  could  be  done  the  best  thing 
for  Mays  to  do  was  to  get  them  off  the  place, 
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Indicates  that  no  definite  action  had  then 
been  taken  to  restore  Mays  to  the  possession 
of  the  land.  Nothing  was  done  in  regard 
to  taking  the  "land  back"  after  that  until 
the  matter  was  arranged  for  Mrs.  Higin- 
botham to  take  the  farm  and  make  the  pay- 
ment. A  high  rate  of  interest  was  provided 
in  the  notes,  and  it  may  well  be  that,  as 
the  place  had  run  down  somewhat.  Mays 
would  rather  have  the  117,000  and  secured 
notes  for  $22,000  than  to  Insist  upon  all 
the  Interest  being  paid,  and  run  the  risk  of 
being  compelled  to  take  the  land.  Leffel  & 
Runnells  before  that  had  both  Indicated 
they  would  be  glad  to  take  about  $2,000  each 
for  their  share  In  the  notes  as  the  balance 
of  their  commission.  Mr.  Leffel  did  exceed- 
higly  well  to  collect  $5,'900. 

It  was  understood  in  the  partnership  ar- 
rangement that  Mr.  Leffel  should  do  the 
most  of  the  work  outside  of  the  office  in  at- 
tempting to  make  real  estate  deals,  and  that 
Mr.  Runnells  should  do  the  office  business 
and  assist  in  closing  deals.  Mr.  Leffel  was 
traveling  a  great  deal  during  1916;  made 
trips  to  North  Powder,  Walla  Walla,  Wash- 
ington, and  elsewhere^  and  Incurred  con- 
siderable expense. 

The  partnership  trouble  seems  to  have 
started  on  account  of  a  purchase  of  a  half 
Interest  In  820  acres  of  grazing  land  by 
Mr.  Runnells  at  $5  per  acre.  The  title  was 
taken  in  Mrs.  Runnells'  name.  Mr.  Leffel 
was  In  Walla  Walla  at  the  time  attending  to 
real  estate  business.  Mr.  Ruimells  tele- 
phoned him  that  he  could  make  the  pur- 
chase, and  that  he  thought  it  would  be  a  good 
thing  for  them  to  have  the  land  to  trade. 
There  Is  a  dispute  between  them  In  regard 
to  the  matter.  We  think  that  Mr.  Runnells 
led  Mr.  Leffel  to  believe  that  he  would  make 
the  purchase  for  the  benefit  of  the  firm,  and 
he  should  be  held  to  his  contract.  It  was 
a  part  of  the  partnership  business.  The 
land  was  sold  in  a  short  time  for  $8.25  per 
acre.  Runnells  should  account  to  Leffel 
for  one-half  of  the  profit,  $520.  It  is  in 
evidence  that  on  account  of  this  transaction 
Leffel  said  "he  would  get  even  with  Ruu- 
nelis."  The  dissolution  of  the  bonds  be- 
tween the  members  of  the  firm  was  culmin- 
ated about  the  time  that  Mr.  Runnells  re- 
fused to  pay  a  share  of  Leffel's  expenses 
while  away  from  home  on  firm  business. 
The  agreement  between  Leffel  &  Runnells 
was  somewhat  carelessly  made,  and  sub- 
ject to  change.  Mr.  Runnells  claims  that 
he  paid  out  as  mudi  for  expenses  of  the 
firm  as  Mr.  Leffel  did.  The  evidence  does 
not  bear  this  out.  Leffel  states  the  expenses 
to  April,  1916,  were  settled.  He  itemizes 
his  necessary  firm  expenses  from  April  4th 
to  October,  1916,  ranging  from  60  cents  to 
$84.60,  and  amounting  in  the  aggregate  to 
$488.10,  which  we  find  should  equitably  be 
shared  by  Runnells. 
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Stetement  of  Partnenhit)  Account. 

Leffel  collected  of  Mays |6,900  00 

Runnels  received  on  land  deal 520  00 


Total    $6,420  00 

E'irst  deducting  expenses  paid  by  Leflel     489  10 


Leaves   |5,930  90 

To  be  divided  equally,  or 2,965  45 

each  partner's  share. 

Leffel  collected  of  Mays $5,900  00 

Paid  out  expenses $    489  10 

Amount  to  be  paid  to  Bunnella  2,445  45 


2,934  55 

Runnells  retained  profit  on  land  deal     520  00 
Amount  to  be  paid  Runnells  by  Leffel  2,445  45 


Total  amount  to  be  received  by 
Runnells  $2,965  45 

Plalntiir  is  entitled  to  a  decree  against  de- 
fendant for  ttie  sum  of  $2,446.45. 

The'  sums  of  money  belonging  to  defend- 
ant Leffel  on  deposit  in  the  name  of  defend- 
ant's wife,  Alice  Leffel,  should  be  subject  to 
the  satisfaction  of  this  decree. 

The  decree  of  the  lower  court  Should  be 
reversed,  and  one  ordered  entered  in  the 
circuit  court  In  accordance  herewith;  nei- 
ther party  to  recover  costs  in  either  court. 

BENNETT   and  JOHNS,   JJ.,   concur  In 

the  foregoing  opinion. 


COFFEY  V.  NOETHWESTERN  HOSPITAL 
ASS'N,  a  Corporation. 

(Supreme  Court  of  Oregon.    Sept  9,  1919.) 

1.  EYIDERCE  «=>71  —  PBESUUFTfOIf  OF  Re- 
CKIPT  OF  HAILEO   LETTEB. 

There  is  a  strong  presumption  that  a  letter 
or  postal  card  marked  and  addressed  to  defend- 
ant, and  mailed  by  plaintiff,  was  received  by 
the  defendant,  and  whether  tliis  presumption 
was  overcome  by  defendant's  evidence  was  a 
question  of  fact  for  the  jury. 

2.  CoNTBACTS  «=>277(1)  —  On  Refusal  of 
Hospital  Tbeatment  undeb  Cohibaot 
Anotheb  Request  Unnecessabt. 

Where  defendant  hospital  association,  which 
had  contracted  to  furnish  medical,  surgical,  and 
hospital  service  to  plaintiff  in  case  of  illness,  in 
replying  to  plaintifTs  request  for  care  and  serv- 
ice virtually  refused  to  treat  plaintiff  on  the 
ground  that  her  disease  was  chronic,  and  not 
subject  to  treatment  under  the  contract,  plain- 
tiff was  relieved  from  making  further  requests 
for  treatment. 

3.  Contbacts      €=»176(3)— Whetheb  Pi.ain- 

TIFF    BAD    CHBONIC    DISEASE    WiTHIR    COIT- 
TBAOT  FOB  TBEATUBNT,  FOB  JUBT. 

In  an  action  for  breach  of  a  contract  to 
render  plaintiff  medical  and  surgical  treatment 
and  furnish  hospital  facilities,  whether  plain- 


tiff's ailment  was  chronic,  and  tlierefore  not 
covered  by  the  contract,  was  a  question  of  fact 
for  the  juty,  a  chronic  disease  being  one  of 
long  duration,  or  characterised  by  slowly  pro- 
gressive symptoms ;  citing  Words  and  Phrases, 
First  and    Second   Series,    Chronic. 

4.  Contbacts    «=»312<3)  —  Failuhe  to  Pat 
Assessment  Not  Bbeaoh  or  Gontbact. 

In  an  action  for  breadi  of  a  contract  to 
furnish  medical  and  hospital  services,  the  fact 
that  plaintiff  did  not  pay  an  assessment  when 
due  is  immaterial,  where  the  contract  provided 
that  "no  cancellation  of  membership  shall  be 
made  while  the  member  is  sick,"  and  plaintiff 
was  ill  at  such  time. 

5.  Contbacts     «=»208  —  Ldotino    Pulck 
fob    FuBNiSHiNa    Medical   Sbbvioes    Not 

AUTHOBIZED    BT    CONTBACT. 

In  an  action  for  breach  of  a  contract  by 
defendant  hospital  association  to  furnish  free 
hospital  services  where  a  hospital  is  provided, 
and  free  medical  and  surgical  treatment,  with- 
out specification  as  to  place  to  be  rendered, 
held,  that  an  instruction  that,  under  the  terms 
and  conditions  of  the  contract,  defendant  was 
not  bound  to  render  services  to  plaintiff  out- 
side of  the  city  and  county  in  which  defendant 
hospital  was  located  was  propeily  refused. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  Q.  Morrow,  Judge. 

Action  by  Carrie  W.  Coffey  against  North- 
western Hospital  Association.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

This  is  an  action  for  breach  of  a  contract 
to  furnish  plaintiff  medical  and  surgical  serv- 
ices in  case  of  illness.  The  terms  of  the  con- 
tract, or  policy,  so  tar  as  they  relate  to  this 
case,  are  as  follows: 


"Class  B. 


Contract  No.  5204. 


"Northwestern  Hospital  Association  of  the 
State   of  Oregon. 

"In  consideration  of  a  membership  fee  of  one 
dollar,  and  of  fifty  cents  a  month  dues,  the 
Northwestern  Hospital  Association  of  the  State 
of  Oregon  hereby  agrees  to  care  for  Mrs.  C.  W. 
Dennis,  residing  at  Portland,  Oregon,  in  case 
of  sickness  or  accident,  by  furnishing  her  with 
medical,  surgical,  and  hospital  service^  as  pro- 
vided herein.  This  agreement  is  entered  into 
upon  the  consideration  that  the  member  shall 
strictly  comply  with  her  part  of  the  provisions 
and  conditions  herein  contained  or  indorsed 
hereon. 

"Article  I.  Hospital  services,  where  provided 
by  the  association,  such  hospital  service  not  to 
exceed  one  hundred  days  when  caused  by  any 
one  illness  or  injury,  but  after  the  expiration  of 
said  period,  necessary  treatment  may  be  con- 
tinued outside  of  the  hospital  for  six  months, 
subject  to  the  conditions  of  this  agreement 

"Article  11.  Necessary  medical  and  surgical 
treatment  by  any  one  of  the  physicians  on  the 
medical  staff  of  the  association  shall  be  fur- 
nished free,  subject  to  the  conditions  of  this 
agreement,  limited  to  six  months. 
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"Artide  IIT.  All  necessary  drugs  and  pre- 
Kriptiona  are  furnished  free,  when  prescribed 
by  any  member  of  the  medical  staff  of  the  as- 
Bedatian,  subject  to  the  conditions  of  this  agree- 
ment    •    ♦    • 

"Article  VI.  Free  ambulance  service  will  be 
furnished  members,  when  necessary,  at  any 
point  within  corporate  Umlta  of  Portland  Ore- 
gon. 

"Article  VII.  All  applicants  for  membership 
shall  subject  themselves  to  an  examination  by 
some  member  of  the  medical  staff  of  the  associa- 
tion, if  deemed  necessary,  before  being  received 
into  membership,  which  examination  will  be 
furnished  free  of  charge  to  applicants. 

"Article  VIII.  This  agreement  does  not  cov- 
er pregnancy,  insanity,  venereal,  alcoholic,  nar- 
cotic, or  diironic  diseases,  nor  persons  af- 
^flicted  with  cancer,  and  the  association  is  under 
no  obligations  to  treat  any  of  said  troubles  or 
diseases.    •    •    • 

"Article  X.  The  association  may  cancel  this 
agreement  at  any  time  by  a  written  notice 
served  upon  the  member  personally  to  that  ef- 
fect, or  by  letter  sent  by  registered  mail  to  her 
address,  for  just  and  due  reasons,  and  by  re- 
turning to  said  member  the  balance  of  any 
monthly  fees  paid,  but  no  cancellation  of  mem- 
bership shall  be  made  while  the  member  is  sick, 
or  under  treatment  by  the  association,  for  any 
reason. 

"Article  XI.  Notice  of  the  injury  or  illness  of 
any  member  must  be  given  to  the  association 
as  soon-  as  possible  after  the  inception  of  such 
illness  or  injury,  if  the  member  deems  such  ill- 
ness or  injury  of  sufficient  importance  to  need 
treatment. 

"Article  XII>  No  erasures  nor  changes  in  tilis 
agreement,  or  waiver  of  any  of  its  agreements, 
shall  be  valid,  unless  added  hereto  in  writing, 
and  signed  by  the  president  and  secretary  of  the 
association,  and  the  association  will  not  be 
bound  by  any  lawful  statements  of  any  kind  or 
nature." 

The  plaintiff  paid  her  first  dues  and  re- 
ceived her  contract  on  October  15,  1911,  and 
on  October  25,  1915,  became  sick  at  Eugene, 
Or.,  and  sent  a  postal  card  by  mall  to  de- 
fendant at  Portland,  Or.,  stating  that  fact 
and  demanding  treatment.  The  card  was 
not  replied  to,  and  defendant's  ofl9cers  and 
agents  testify  that  it  was  never  received. 
On  November  4,  1915,  plaintiff  wrote  to  de- 
fendant as  follows: 

"N.  W.  Hospital  Ass'n,  Portland,  Oregon: 

"Early  in  the  week  I  sent  an  Imperative  call 
for  help.  I  am  sick  and  have  no  money  for 
medicine  or  doctor.  Have  been  in  bed  almost  a 
week.  It  is  a  shame  you  have  allowed  me  to 
lay  and  suffer  without  making  any  effort  to  as- 
sist me.  If  this  is  your  care  of  the  sick  away 
from  home  I  don't  care  to  spend  anything  more 
on  my  membership.  I  am  a  very  sick  woman 
and  needing  help.  You  have  entirely  ignored 
my  card  and  call  for  help.  Mrs.  Coffey, 

"No.  116  E.  gth  St,  Eugene,  Or. 
"I  want  to  hear  at  once." 

On  November  6tb  defendant  wrote  as  fol- 
lows: 


"Portland,  November  S,  1915. 
"Mrs.  0.  W.  Coffey,  116  East  9th  St,  Eugene, 
Oregon: 
"Dear  Madam:  We  are  in  receipt  of  your 
letter  of  the  4th  inst.,  and  in  reply  will  say 
that  we  did  not  receive  a  card  from  you ;  there- 
fore do  not  have  any  idea  what  is  tlie  matter 
with  you. 

"We  do  not  have  doctors  at  Eugene,  but  if 
there  is  anything  we  can  do  for  you  from  this 
office  we  will  gladly  do  so.    Or  if  you  care  to 
come  to  Portland,  we  wiU  take  care  of  you. 
"Yours   very   truly, 

"Northwestern    Hospital   Ass'n, 
"By  B.  C.  Powell,  Manager. 

On  November  15th  plaintiff  caused  her 
danghter  to  write  the  following  letter  to 
Dr.  W.  E.  Stewart,  who  was  the  principal 
physician  of  the  defendant: 

"Eugene,  Or.,  Nov.  15,  1915. 
'T>r.  W.  E.  Stewart: 

"Dear  Sir  and  Friend:  I  am  writing  tbla  for 
mama.  She  has  been  lying  in  bed  very  sick  for 
two  weelEB.  Has  suffered  intensely,  but  has 
not  called  a  doctor  because  she  has  no  means. 
Could  not  sit  up  long  enough  to  write  to  you. 
To-day  she  had  to  call  a  doctor  for  an  examina- 
tion. I  will  tell  you  how  she  has  suffered,  what 
grandma  has  done  for  home  nursing,  and,  last- 
ly, what  the  doctor  said. 

"Mama  has  been  working  in  a  department 
store  here,  and  has  been  doing  her  own  house- 
work. She  was  out  of  bed  at  six-thirty  and 
never  retired  until  eleven.  On  her  feet  contin- 
uously all  those  hours.  The  store  work  was 
very  hard ;  stooping  and  bending  all  that  time. 
Last  week  she  suffered  imtold  agony  with  her 
left  side.  At  the  close  of  the  week  she  went 
home  and  to  bed.  The  left  ovary  was  so  pain- 
ful she  could  not  stand  the  weight  of  the  hand 
on  it  Could  not  relax  the  sphincter  muscle 
for  a  bowel  movement  without  screaming. 
Could  not  urinate  without  intense  pain,  and 
getting  down  on  her  hands  and  knees.  All  night 
long  she  was  bathed  in  perspiration,  even  her 
hands  being  soaking  wet.  She  had  no  appe- 
tite. Grandma  is  here.  She  placed  hot  fomen- 
tations of  turpentine  over  the  left  ovary,  first 
thoroughly  cleansing  her  bowels,  later  giving 
Captogen  tablets.  During  the  time  her  monthly 
period  came.  She  had  been  having  a  bad  dis- 
charge all  the  tune  and  taking  salt  douches  for 
it  Taking  her  cleansing  douche  after'  her 
monthly,  upon  removing  the  douche  point  found 
it  covered  with  pus.  Since  then  her  napkin 
has  been  daily  covered  with  pus.  Pain  around 
the  rectum  and  vagina  simply  maddening. 

"To-day  Dr.  Scaife,  of  Eugene,  made  an  ex- 
amination, and  found  her  in  a  terrible  shape. 
He  says  the  left  tube  is  pusy,  and  ovary  and 
tube  will  liave  to  be  removed.  Says  he  is  very 
fearful  of  peritonitis.  Uterus  is  out  He 
packed  her  with  cotton  and  melierne,  gave  her 
two  kinds  of  medicine  to  take,  one  a  capsule, 
the  other  a  liquid,  taken  alternately  every  one 
and  one-half  hours.  Told  her  he  would  do  what 
he  could,  but  did  not  encourage  her.  She  asked 
when  she  would  go  back  to  work,  and  he  told 
her,  'Not  at  all.'  She  will  have  to  be  operated 
on.  Mr.  Powell  wrote  her  last  week  to  come 
home  and  the  N.  W.  H.  A.  would  take  care  of 
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her.  She  wants  yon  to  attend  to  the  operation 
yonrself.  Arrange  with  the  Good  Samaritan 
Hospital  and  get  a  bed  in  Ward  H.  ,H.  Get 
arrangements  made  and  let  ns  know  at  once. 
Mama  wUl  go  straight  from  train  to  hospital. 

"Trusting  that  everything  has  been  made 
plain,  and  that  we  will  hear  from  you  at  once, 
I  am, 

"Yours  truly,       Mrs.  L.  B.  Henika. 

"Address :  Mrs.  C.  W.  Coffey,  Apt.  6,  110  E. 
9th  St.,  Eugene,  Or. 

"P.  S.  Doctor  says  the  perspiration  is  caused 
by  toxine  poisoning  from  the  pus,  and  would 
be  very  serious  if  the  pempiration  should 
stop.  V.  H." 

To  which  defendant  answered  as  follows: 
"November  16,  1915. 
"Mrs.  C.  W.  Coffee,  116  East  9th  St,  Eugene, 
Oregon: 
"Dear  Madam:  Your  letter  to  Dr.  W.  E. 
Stewart  was  referred  to  me,  and  in  reply  will 
say  that  you  have  been  examined  by  our  physi- 
cians for  this  condition,  and  upon  their  advice  I 
will  inform  you  that  this  condition  has  been 
chronic  with  you  for  some  years  before  entering 
the  Hospital  Association,  and  does  not  come  un- 
der our  contract ;  however,  if  you  desire  to  come 
to  Portland  and  have  our  doctors  examine  you, 
and  if  It  is  a  case  that  comes  under- the  Hos- 
pital Association's  contract,  we  will  be  glad  to 
take  care  of  you.  Yours  very  truly, 

"Northwestern   Hospital    Ass'n, 
"By  B.  C.  PoweU,  Manager." 

On  November  26,  1915,  plaintiff  wrote  in- 
closing dues  from  November  IStb  to  Decem- 
ber 15tb,  and  on  the  27th  the  money  was  re- 
turned, with  a  note  stating  the  plaintiff's 
contract  had  been  canceled  for  nonpayment 
of  dues.  On  February  9,  1916,  plaintill 
brought  this  action,  alleging,  compliance  on 
her  part  with  all  the  conditions  of  the  con- 
tract, and  failure  and  refusal  on  the  part  of 
the  defendant,  after  notice  and  request,  to 
furnish  the  necessarj^  medical,  surgical,  and 
hospital  services,  as  required  by  the  contract. 
The  complaint  further  alleged  that  plaintiff 
had  been  unable  to  procure  such  services 
elsewhere,  and  that  by  reason  thereof  the 
plaintiff  had  been  damaged  in  the  sum  of 
$750,  which  she  claimed  was  the  reasonable 
cost  and  value  of  the  medical,  surgical,  and 
hospital  services  necessary  to  treat  and  cure 
plaintiff  of  her  sickness  and  disease.  Then 
follows  the  following  allegation: 

"That  notwithstanding  the  defendant  was  in- 
formed and  well  knew,  at  the  time  plaintiff  en- 
tered into  the  aforesaid  contract  with  the  de- 
fendant, that,  in  entering  into  the  aforesaid 
agreement  with  defendant,  plaintiff  was  provid- 
ing herself  with  expert  medical  services  in 
event  plaintiff  became  afflicted  with  sickness  or 
disease  in  the  future,  and  to  protect  and  pre- 
vent herself  from  becoming  an  object  of  charity 
in  such  event,  and  notwithstanding  that  at  the 
time  plaintiff  notified  defendant  of  her  said 
sickness,  as  aforesaid,  defendant  was  informed 
and  well  knew  that  plaintiff  was  wholly  without 
money  or  funds,  and  was  unable  to  secure  the 
money  or  funds  with  which  to  procure  medical. 


surgical,  and  hospital  services  to  ...treat  bar 
aforesaid  sickness  and  disease,  said  defendant 
failed  and  refused  to  give,  furnish,  or  render 
plaintiff  with  medical,  surgical,  and  hospital 
services,  as  aforesaid,  and  by  reason  thereof 
plaintiff  was  compelled  to  make  application  to 
the  county  court  of  Lane  county,  Oregon,  for 
medical  and  surgical  services,  and  also'  for  hos- 
pital services  to  treat  her  said  sickness  and  re- 
lieve herself  from  bodily  pain  and  suffering, 
but  the  connty  court  of  Lane  county  refused  to 
give  plaintiff  said  medical  services  for  the  rea- 
son that  plaintiff  had  not  t>een  a  resident  of 
Lane  county  for  six  months  prior  to  her  afore- 
said application  for  said  services,  and  by  rea- 
Bon  thereof  plaintiff  has  been  unable  to  pro- 
cure treatment  for  her  said  disease  and  nck- 
ness  and  relieve  herself  from  bodily  pain  and 
suffering,  and  has  thereby  sustained,  and  does, 
now  sustain,  great  bodily  suffering,  humiliation, 
and  mental  anguish,  to  her  damage  in  the  far- 
ther sum  of  $2,000." 

The  complaint  concludes  with  a  prayer  for 
$2,750  damages. 

Defendant  answered,  admitting  Its  corpo- 
rate capacity  and  the  execution  of  the  con- 
tract; denying  that  plaintiff  had  paid  her 
monthly  assessments  and  dues  as  therein 
stipulated;  denied,  on  information  and  be- 
lief, the  allegations  as  to  plaintiff's  sickness ; 
and  denied  generally  every  other  allegation 
of  the  complaint,  except  the  allegation  that 
it  had  canceled  the  contract. 

For  a  further  and  separate  defense  de- 
fendant alleged  that  it  had  at  all  times  been 
ready  and  willing  to  fake  care  of  plaintiff, 
in  strict  accordance  with  its  contract,  bat 
that  plaintiff  never  applied  for  treatment  at 
Portland,  Or.,  and  that  if  she  had  been  sick, 
and  needed  treatment,  she  never  notified  de- 
fendant, and  the  defendant  did  not  know  she 
was  sick  and  needed  treatmeajt  in  Portland, 
Or.;  that  about  the  15th  day  of  November, 
1915,  plaintiff  wrote  from  Eugene,  or  caused 
a  letter  to  be  written  by  her  daughter,  stating 
that  plaintiff  was  sick  and  needed  treatment, 
and  the  association  immediately,  and  on  No- 
vember 16,  1915,  wrote  plaintiff  that  if  she 
would  come  to  Portland,  and  have  the  hospi- 
tal doctors  examine  her,  and  her  sickness  was 
such  as  came  within  the  terms  of  their  con- 
tract with  her,  the  defendant  would  be  glad 
to  take  care  of  her.  Plaintiff  wrote  some  two 
or  three  letters  from  Eugene,  but  was  inform- 
ed that  the  defendant  had  no  doctors  in  Eu- 
gene, and  that,  if  she  wanted  an  examina- 
tion and  necessary  treatment,  she  must  come 
to  Portland,  Or.,  where  defendant  was  pre- 
pared to  take  care  of  its  members;  but  de- 
fendant alleges  that  it  has  not  heard  from 
said  plaintiff  since  November  27,  1915,  and 
the  plaintiff  was  then  in  Eugene,  and  this 
defendant  had  no  knowledge  that  plaintiff 
bad  come  to  Portland  until  served  with  the 
papers  in  this  action;  that  plaintiff  weU 
knew  that  the  defendant  could  not  and  would 
not  treat  her  at  Eugene,  as  she  staten  in 
paragraph   "Y"   of  her   complaint,   and   she 
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was  accordlpKly  notified  of  tlukt  fact,  and 
requested  to  come  to  Portland,  and  the  As- 
sociation would  take  care  of  ber,'  bat  tbat 
she  never  did  call  for  help  In  any  way  at 
Portland,  Or.,  but  began  this  action  without 
having  first  demanded  treatment  at  Portland, 
Or.;  that  plalntlft  failed,  neglected,  and  re- 
fused to  make  her  monthly  payment  for  dues 
for  the  month  ending  November  16,  1915, 
and  her  contract  with  the  association  was 
thereby  terminated,  canceled,  and  annulled, 
and  plaintiff  was  so  notified  in  writing 
that  her  policy  was  canceled  and  annulled, 
and  that  at  the  time  said  notice  was  so 
given  the  plaintiff  she  was  not  under  treat- 
ment by  defendant. 

The  new  matter  being  irat  at  issue  by  an 
appropriate  reply,  the  case  came  to  trial, 
and  there  was  a  verdict  and  judgment  for 
plaintiff  for  $1,600,  from  which  defendant 
appeals. 

C.   D.  Christensen,  of  Portland,  for  ap- 
pellant. 
Wm.  P.  Lord,  of  Portland,  for  respondent. 

McBRIDB,  O.  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiff's  evidence  tended  to 
show  that  she  was  taken  sick,  as  alleged  in 
the  complaint,  and  that  she  mailed  a  card  to 
defendant,  as  alleged.  There  is  a  strong  pre- 
sumption that  a  letter  so  marked  was  re- 
ceived, and  whether  this  presumption  was 
overcome  by  the  evidence  of  defendant,  was 
a  question  of  fact  for  the  Jury.  The  receipt 
of  the  letter  of  November  15th  is  admitted 
by  defendant,  in  which  the  condition  of  the 
plaintiff  was  fully  described,  and  there  Is  no 
question  raised  in  the  testimony  that  it  was 
not  substantially  a  correct  statement  of  her 
condition. 

[2]  The  reply  was  substantially  a  refusal 
to  treat  her  under  the  contract  for  the  dis- 
ease under  which  she  was  suffering,  upon 
the  ground  that  it  was  chronic,  and  there- 
fore not  within  the  contract.  It  said.  In  ef- 
fect: "Tour  disease  is  chronic,  and  not  sub- 
ject to  treatment  under  our  contract;  but 
come  .down,  and  if  we  find  it  is  not  chronic 
we  will  treat  yon."  No  person  in  plaintiff's 
then  condition  would  have  gone  after  having 
been  informed  that.  If  she  had  the  sldtness 
which  she  claimed  to  have  had,  she  would 
not  be  treated.  Defendant  claimed  then, 
claimed  at  the  trial,  and  claims  here,  that 
plaintiff  was  afflicted  with  a  chronic  dis- 
ease, which  it  was  not  required  to  treat,  and 
it  is  plain  that,  if  she  had  gone  to  defendant 
after  receiving  this  letter,  it  would  have  de- 
clined to  treat  her.  If  the  trouble  was,  in 
fact,  a  chronic  one,  defendant  was  Justified ; 
otherwise,  its  refusal  was  a  breadi  of  the 
contract  which  renders  it  liable  In  damages. 

[3]  The  evidence  introduced  as  to  the  dis- 
ease from  which  plaintiff  was  suffering  in- 
dicates that  in  1910  plaintiff  suffered  from 
prolapsus  uteri,  and  that  as  a  result  of  an 


operation  sh^  was'  comidetely  cured  of  tbat 
trouble,  and  was  in  sound  health  when  she 
became  a  party  to  the  contract  with  defend- 
ant ;  that  this  condition  continued  for  about 
two  and  a  half  years;  that  later,  when 
plaintiff  did  hard  work  or'  lifting,  she  had 
temporary  prolapsus,  but  that  her  condition 
always  becomes  normal  upon  ceasing  such 
work.  The  effect  of  plaintiff's  testimony  is 
that  she  has  had  frequent  attacks  or  recur- 
rences of  the  trouble  at  Intervals,  produced 
l^  overwork  or  lifting,  but  that  the  trouble 
is  not  continuous.  The  evidence  on  behalf 
of  plaintiff  indicates  that  she  is  much  more 
susceptible  to  attacks  of  this  character  than' 
the  ordinary  woman,  but  this  fact  alone  does 
not  render  the  disease  chronic. 

It  is  a  fact  well  known,  even  to  laymen, 
that  there  are  persons  whose  bones  are  so 
brittle  from  disease  or  malnutrition  that 
they  are  broken  by  blows  or  falls  which 
would  do  no  particular  Injury  to  a  person 
whose  bones  are  normal;  but  It  does  not 
follow  that  such  persons  have  chronic  bro- 
ken arms  or  legs.  Some  jiersons  are  pois<m- 
ed  by  the  slightest  contact  with  poison  ivy, 
while  others  are  not  at  all  affected  by  It; 
but  It  does  not  follow  that  the  susceptible 
person  is  afflicted  with  chronic  ivy  poisoning. 

It  appears  here  that  plaintiff's  first  at- 
tack was  cured  in  three  weeks  by  an  opera- 
tion; that  she  remained  in  good  health  for 
over  two  years ;  and  that  subsequent  attacks 
were  cured  by  avoiding  the  causes  which 
produced  them.  A  chronic  disease  is  one  of 
long  duration  or  characterized  by  jslowly 
progressive  symptoms.  Sec.  2,  Words  and 
Phrases,  "Chronic"  Whether  plaintirs  ail- 
ment was  chronic  was  a  question  of  fact  for 
the  Jury,  who  were  instructed,  in  substance, 
that  the  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  she  was  not  suffering  from 
a  chronic  ailment 

[4]  The  fact  that  plaintiff  did  not  pay  her 
assessment  due  on  November  15th  is  imma- 
terial, as  article  X  of  the  contract  provides 
that  "no  cancellation  of  membership  shall  be 
made  whUe  the  member-  is  sick,  or  under 
treatment  by  the  association,  for  any  rea- 
sons." 

[S]  It  is  urged  the  court  erred  In  not  giv- 
ing the  following  instruction  requested  by 
defendant: 

"You  are  further  instructed  that  under  the 
terms  and  conditions  of  the  contract  herein  the 
defendant  was  not  bound  to  render  any  services 
to  the  plaintiff  outside  of  the  d^  of  Portland. 
Multnomah  county,  Oregon." 

It  is  a  forced  construction  of  the  contract 
to  say  that  it  requires  defendant  to  render 
services  in  the  city  of  Portland  only.-  Article 
I  of  the  contract  stipulates  for  furnishing 
hospital  services  "where  provided,"  by  which 
we  understand  that  such  services  were  to  be 
rendered  only  where  the  defendant  had  pro- 
vided hospitals;   bat  article  II  provides  for 
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medical  or  surgical  services  by  any  one  of 
the  physicians  of  the  association  staff,  and 
does  not  limit  such  services  to  a  place  vrbere 
hospitals  have  been  provided.  Three  things 
are  promised  the  members  of  the  Associa- 
tion: (1)  Free  hospital  service  where  a  hos- 
pital Is  provided;  (2)  free  medical  treat- 
ment, without  any  specification  as  to  where 
It  la  to  be  rendered;  and  (3)  free  surgical 
treatment  under  the  same  conditions.  In 
addltidn  to  this,  defendant  had  practically 
refused  to  treat  plaintiff  for  prolapsus  any- 
where, and  had  unlawfully  canceled  Its  con- 
tract with  her  while  she  was  sick ;  so  It  Is 
In  no  position  to  claim  Immunity  because 
plaintiff  did  not  come  to  Portland  to  receive 
their  refusal  to  treat  her.  Plaintiff's  final 
demand  was  for  treatment  In  Portland,  cou- 
pled with  an  offer  to  come  to  Portland  to  be 
treated.  Defendant's  response  was  a  refusal 
to  treat  her  In  Portland  for  the  disease  from 
whldi  she  was  suffering,  coupled  with  a 
crafty  Invitation  to  come  and  be  examined 
and  treated,  In  case  defendant  found  that  she 
was  afflicted  with  some  different  aliment 
than  that  from  which  she  claimed  to  be  suf- 
fering, and  with  the  assumption  that,  If  she 
were  suffering  from  the  ailment  described  In 
her  communication,  she 'would  not  be  enti- 
tled to  the  treatment  stipulated  in  the  con- 
tract. 

The  Judgment  of  the  drcnlt  court  Is  af- 
firmed. 

BURNETT,  BENSON,  and  HARRIS,  JJ., 
concur. 


RALSTON  V.  BENNETT,   as   Superintendent 
of  Banks  of  State  of  Oregon,  et  al. 

(Supreme  Court  of  Oregon.     Sept.  16,  1919.) 

1.  JtJDOMENT     «=j423    —    ERBONEOUB    DeCBEE 
O*    SUPBEME    COTJBT    CANNOT    BE    SET    ASIDE 

BY  Suit  to  Vacate. 
An  erroneous  decree  of  the  Supreme  Court 
cannot  be  set  aside,  merely  because  eproneous, 
by  an  original  suit,  where  the  court  had  juris- 
diction of  the  parties  and  of  the  cause. 

2.  COUBTS     «=S>1— "JUBISDIOTION"     DEFINED. 

"Jurisdiction"  is  the  power  to  hear  and  de- 
cide. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Juris- 
diction.] 

In  Banc 

Appeal  from  Circuit  Court,  Multnomah 
County;    R.  G.  Morrow,  Judge. 

Suit  by  L.  O.  Ralston  against  WIU  H. 
Bennett,  substituted  for  S.  G.  Sargent,  as 
Superintendent  of  Banks  of  the  State  of 
Oregon,  on  behalf  of  the  creditors  of  the 
American  Bank  &  Trust  Company  of  Port- 


land, Or.,  Insolvent,  and  the  American  Bank 
&  Trust  Company  of  Portland.  From  an 
adverse  decree,  plaintiff  appeals.     Affirmed. 

This  is  a  salt  in  the  nature  of  a  bill  of 
review  to  impeach  and  set  aside  a  previ- 
ous decree  against  the  plaintiff  herein  and 
in  favor  of  the  defendant  Sargent,  as  Sn- 
perlntendent  of  Banks,  wherein  it  was  de- 
creed that  the  said  Superintendent  of  Banks 
should  recover  from  the  plaintiff  herein  the 
sum  of  $24,200,  and  his  costs  and  disburse- 
ments, etc. 

The  original  suit  was  bronght  by  the  de- 
fendant Sargent  against  the  plaintiff  Ral- 
ston to  recover  upon  his  liability  for  24S 
shares  of  the  capital  stock  of  the  American 
Bank  &  Trust  Company  of  Portland.  It 
was  alleged,  in  substai^ice,  tliat  the  corpo- 
ration was  insolvent,  and  was  In  the  hands 
of  Sargent,  the  plaintiff,  as  Superintendent 
of  Banks,  and  that  said  corporation  had 
Issued  the  shares  In  question  to  Ralston; 
that  defendant  Ralston,  In  payment  of  the 
same,  agreed  to  transfer  certain  real  prop- 
erty in  the  city  of  Portland,  which  it  is 
alleged  he  represented  to  be  of  the  value  of 
$22,200,  and  to  which,  according  to  the  al- 
legations of  the  complaint,  he  represented 
that  he  had  a  good  merchantable  title, 
which  he  would  transfer  by  warranty  deed 
to  said  corporation. 

It  Is  further  alleged  that  these  repre- 
sentations were  false,  and  as  a  matter  of 
fact  that  he  had  at  the  time  only  a  tax  tttle 
to  the  land  in  question,  of  practically  no 
value;  that  he  never  1ms  executed  the  war- 
ranty deed  which  he  agreed  to  execute;  and 
that  thereafter  said  Ralston  caused  the 
manager  and  cashier  of  the  corporation  to 
execute  In  his  favor  an  unauthorized  re- 
lease against  all  claims  due  from  him  to 
the  corporation. 

This  suit  finally  went  to  trial  in  the  cir- 
cuit court  for  Multnomah  coimty,  and  was 
decided  In  favor  of  the  plaintiff  and  against 
the  defendant,  who  is  now  plaintiff  herein. 
Ralston,  plaintiff  herein,  appealed  to  the 
Supr«ne  Court.  The  case,  being  a  sblt  in 
equity,  was  tried  de  novo,  and  a  decree, 
which  Is  sought  to  be  set  aside  hertin, 
was  adjudged  by  this  court,  and  afterwards, 
by  order  and  mandate  of  this  court,  was 
entered  in  the  circuit  court  for  Multnomah 
county. 

Thereafter  another  suit,  brought  by  the 
Bank  E)xaminer  against  Waterbury  and  oth- 
er subscribers  to  the  stock  of  the  corpora- 
tion, was  decided  by  the  circuit  court  of 
Multnomah  county,  and  In  its  turn  came  up 
on  appeal  to  this  court  It  was  here  heard 
before  Department  No.  1,  and  it  was  held 
that  the  complaint  in  that  cause  was  In- 
sufficient to  support  a  decree  or  state  a 
cause  of  suit,  because  it  did  not  allege  that 
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tbe  defendants  were  stockholders  of  the 
corporation  at  the  time  of  the  commence- 
ment of  the  suit.  The  court  In  the  latter 
case  distinguished  between  that  case  and 
the  Halston  Case,  80  Or.  16,  154  Pac.  759, 
166  Pac.  431,  upon  the  grounds .  that  the 
latter,  which  may  be  referred  to  as  the 
Waterbnry  Case,  83  Or.  159,  161  Pac.  443, 
163  Pac.  416,  was  In  the  nature  of  a  wind- 
ing-up snlt  against  the  original  subscrib- 
ers upon  thrfr  unpaid  liability,  while  the 
suit  In  tbe  Ralston  Case  was  of  a  different 
nature,  being  brought  against  Ralston  lu- 
dlvldually  to  recover  the  purchase  price 
which  he  had  agreed  to  pay,  and  actually 
attempted  to  pay,  by  the  fraudulent  trans- 
fer of  the  alleged  worthless  title  to  the 
Portland  property. 

After  the  Waterbury  Case  was  decided 
the  plaintiff  herein  brought  this  suit  to 
set  aside  the  decree  in  his  case,  claiming 
that  the  decision  in  the  Waterbury  Case 
was  inconsistent  with  that  In  his  own  case, 
and  that,  under  the  law  as  stated  in  the 
latter  case,  the  complaint  In  his  case  did 
not  state  facts  sufficient  ta  constitute  a 
cause  of  suit 

Jay  Bowerman,  of  Portland  (Charles  A. 
Johns,  of  Salem,  and  Fulton  &  Bowerman, 
of  Portland,  on  the  brief),  for  appellant. 

Sidney  J.  Graham,  of  Portland,  for  re- 
spondents. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  [1]  As  we  view  it,  it  is  entirely 
unnecessary  to  inquire  as  to  whether  or 
not  the  decision  In  the  Waterbury  Case  and 
the  principles  of  law  there  announced  are 
lnc<n)sistcnt  with  the  decision  in  the  Ral- 
ston Case,  sought  to  be  set  aside  herein. 
It  seems  to  be  entirely  settled  that,  how- 
ever erroneous  a  decree  of  the  Supreme 
Court  may  be,  it  cannot  be  set  aside,  upon 
the  ground  of  such  errors  alone,  by  an 
original  suit,  if  the  court  had  Jurisdiction 
of  the  party  and  the  cause. 

In  the  work  of  Mr.  Freeman  on  Judgments 
it  is  said: 

"A  court  of  equity  will  not  lend  its  aid  un- 
less the  party  claiming  ita  assistance  can  im- 
peach the  judKHient  by  facts  or  on  grounds  of 
which  he  could  not  have  availed  himself  at 
law,  or  was  prevented  from  doing  it  by  fraud 
or  accident,  or  tbe  act  of  the  opposite  party, 
unmixed  with  negligence  or  fraud  on  his  own 
part.  When  a  party  has  once  an  opportnnity 
of  being  heard,  and  neglects  to  do  so,  he  must 
abide  the  consequences  of  his  neglect.  A  court 
of  equity  cannot  relieve  him,  though  tbe  judg- 
ment is  manifestly  wrong."  Volume  2  (2d  Ed.) 
I486. 

Mr.  Black  states  tbe  rule  thus: 

"The  doctrine  is  fully  established  that  a  conrt 
of  equity  will  not,  on  the  application  of  the  de- 
fendant in  a  judgment  at  law,  who  has  had  a 
fair  opportunity  to  be  heard   upon  a  defense 


, BENNETT 
P.) 


767 


over  which  the  conrt  pronouncing  the  judgment 
had  full  jurisdiction,  set  aside  the  ^judgment  or 
enjoin  its  enforcement,  simply  on  the  ground 
that  it  was  unjust,  irregular,  or  erroneous." 
Black  on  Judgments  (2d  Ed.)  vol.  1,  {  3(57. 

It  is  true  the  learned  writers  referred  to 
had  particularly  in  mind  suits  to  set  aside 
jpdgments  in  actions  at  law  rather  than 
decrees  in  an  equity  suit;  but  it  is  obvi- 
ous the  same  principles  apply  to  both. 

In  Washington  Bridge  Co.  v.  Stewart,  8 
How.  413,  426  (11  L.  Ed.  658).  tbe  Supreme 
Court  of  the  United  States,  by  Mr.  Justice 
Wayne,  says: 

"The  Supreme  Conrt  has  no  power  to  review 
its  decisions,  whether  in  a  case  at  law  or  in 
equity.  A  final  decree  in  diancery  is  as  conclu- 
sive as  a  judgment  at  law.  *  *  *  Both  are 
conclusive  of  the  rights  of  the  parties  thereby 
adjudicated." 

{2]  There  is  no  claim  that  the  court  did 
not  have  Jurisdiction  of  the  parties  in  this 
case,  and  it  seems  clear  that  the  subject- 
matter  also  was  within  the  Jurisdiction  of 
the  court.  Jurisdiction  is  defined  as  "the 
power  to  hear  and  decide,"  and  there  is 
no  room  for  qnestion  that  this  court,  in 
the  original  Ralston  Case,  had  power  to 
hear  and  decide  as  to  whether  or  not  the 
complaint  in  that  case  was  sufficient  to 
state  a  cause  of  suit. 

In  Brown  on  Jurisdiction  of  Courts  (2d 
Ed.)  {  2,  p.  7,  it  is  said: 

"If  there  be  a  petition  that  is  subject  to  be 
assailed  by  demurrer,  if  so  attacked,  and  the 
court  having  its  power  called  in  question,  or 
rather  in  action,  decides  that  the  petition  is 
sufficient,  even  although  in  law  it  is  insuffi- 
cient, still  the  court  is  exercising  jurisdiction ; . 
and,  although  the  decision  and  finding  of  the 
court  is  clearly  erroneous,  it  nevertheless  is  ex- 
ercising its  judicial  power,  and  its  failure  to 
correctly  decide  on  tiie  question  of  the  suffi- 
ciency of  tiie  petition  does  not  deprive  it  of 
jurisdiction;    its  decision  is  simply  erroneous." 

This  seems  to  be  the  principle  uniformly 
declared  by  the  authorities. 

It  may  seem  plausible  at  first  glance  that 
a  court  should  always  correct  its  "own  er- 
rors, whenever  called  to  its  attention;  but 
when  we  remember  that  such  a  doctrine 
would  lead  to  repeated  and  unending  liti- 
gation, in  wbich  the  rights  of  the  parties 
would  never  be  finally  determined,  such  a 
rule  becomes;  a.t  once  Impracticable  and 
impossible.  There  would  seldom  be  a  case 
in  wbich  the  losing  party  would  not  believe 
the  court  had  declared  the  law  erroneously, 
and  no  number  of  decisions  would  be  like- 
ly to  disabuse  a  disappointed  litigant  of 
such  a  belief. 

In  this  case,  if  Ralston  has  a  right  to 
bring  an  original  suit  to  set  aside  the  de- 
cision in  his  case,  upon  the  ground  of  error, 
the  Superintendent  of  Banks  would  have 
the  right  to  bring  a  like  suit  against  the 
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winning  def^idants  In  the  Waterbury  Case, 
and  relltlgate  the  <iaestions  InTolved  there- 
in. Indeed,  In  this  very  case,  If  the  court 
had  such  Jurisdiction,  and  should  attempt 
to  review  the  previous  decision,  In  whlch- 
ey&c  way  we  might  decide  it  the  losing 
party  would  be  at  liberty  to  come  Into 
court  again  for  a  third  time,  on  the  claim 
that  we  had  erred  or  were  mistaken  in 
our  decree;  and  so  the  processes  of  liti- 
gation would  go  on  interminably,  and  would 
never  reach  a  final  and  ultimate  decision. 
As  long  as  there  are  courts  and  human 
tribunals  mistakes  and  errors  will  some- 
times occur;  but  It  Is  better  that  such  oc- 
casional errors  shall  stand  than  that  all 
litigation  should  be  left  unending  and  in- 
terminable. 

It  must  not  be  suppoped  that  we  are 
assimiing  in  any  way  that  the  Ralston  Case 
was  not  properly  decided,  or  that  the  dis- 
tinction between  that  case  and  the  Water- 
bury  Case  was  not  sound  and  well  taken. 
We  are  simply  refusing  to  relltlgate  these 
cases,  or  to  Inquire  further  as  to  whether 
the  principles  announced  therein  were  Just 
and  correct,  when  the  causes  have  been  once 
finally  decided  upon  appeal. 

Affirmed. 

JOHNS,  J.,  takes  no  part  in  the  consid- 
eration of  this  case. 


BICE  et  aL  t.  DOUGLAS  COUNTT  et  aL 

(Supreme  Court   of  Oregon.     Sept   16,  1919. 
Rehearing  Denied  Sept  30,  1919.) 

1.  HiGHWATs  $=>19— Saving  Clause  of  Bb- 

PEALINO  STATOTE  PRESEBVES  Ali  ROAD  IM- 
FBOVEMENTS  PENDING. 

The  saving  clause  of  the  county  road  act 
of  May  20,  1917,  providing  that,  notwithstand- 
ing repeal  of  existing  statutes,  such  statutes 
should  continue  in  force  for  purposes  of  com- 
pletion of  an;  highway  proceedings  previously 
instituted,  covers  the  case  of  a  highway  proceed- 
ing instituted  under  Laws  1903,  p.  2&<l,  {  11 
(L.  O.  L.  IJ  6284-6286),  the  intention  of  the 
Legislature  having  been  to  preserve  all  pending 
proceedings  for  establishment  of  roads. 

2.  Statutes  ®=s263— Statutes  Should  not 

BE   CONSTBUKD    RETBOBPECTIVELT  TO   INTEB- 

FERE  WPTH  Judicial  Pboceedings. 

Unless  there  is  a  clear  intent  to  the  con- 
trary, statutes  should  not  be  construed  ret- 
rospectively, or  so  as  to  interfere  with  pending 
judicial  proceedings. 

8.  Highways  <S=>19— When  Coubt  Opening 
Highway  hay  Follow  Old  ob  New  Pbo- 

OBDUBE. 

In  view  of  the  saving  clause  of  the  High- 
way Statute  of  May  20,  1917,  after  the  going 


into  effect  of  such  new  statute,  repealing  prior 
statutes,  the  county  court,  in  opening  a  county 
road,  could  follow  either  the  old  or  the  new 
procedure  in  a  pending  proceeding  instituted 
under  the  old  statutes. 

4.  Highways  «=»30(6,  7)  —  When  Evidencb 
OF  Posting  of  Notices  fob  Establishing 
Highway  Sufficient. 
In  a  proceeding  to  establish  a  county  road, 
instituted  under  Laws  1903,  p.  264,  }  U  (L. 
O.  L.  §}  6284-6286),  and  continuing  under  the 
new.  and  repealing  statute  of  May  20,  1917 
(Laws  1917,  p.  688),  posting  of  notices  in  three 
public  and  conspicuous  places  in  the  vicinity 
of  the  road,  and  one  on  the  bulletin  board  at 
the  county  courthouse,  held  a  compliance  with 
law,  60  that  an  affidavit  stating  that  one  copy 
of  the  notice  was  posted  in  a  public  and  con- 
spicuous place  near  the  center  of  the  proposed 
road  was  sufficient  proof,  the  coiter  of  a  road 
being  a  point  in  the  middle  of  the  road  cqui< 
distant  from  the  termini. 

6.  Time  4s»1(K1)— Filing  Repobt  or  Estab- 

LISHUENT  OF  HIGHWAY  DAY  AFTEB  HOLI- 
DAY Sufficient. 
It  being  impossible  to  file  on  June  6th,  the 
day  of  the  general  primary  election,  and  a 
public  holiday  by  proclamation  of  Uie  Gov- 
ernor, the  report  of  viewers  and  county  surveyor 
directed  to  locate  a  proposed  county  road,  a 
filing  on  the  next  day  was  sufficient  and  the 
court  did  not  lose  jurisdiction  because  the  re- 
port was  not  filed  on  the  holiday,  as  prescribed 
in  the  order. 

6.  Highways  «=»41(2)  —  W^en  Notes  or 
Vibwebs  and  Subveyob  Sufficient. 

Where  field  notes  of  the  county  surveyor  and 
viewers  of  a  proposed  county  road  showed  the 
beginning  point  and  terminus  of  the  road,  and 
every  angle,  direction,  and  distance  between 
the  point  of  beginning  and  the  terminus,  their 
preliminary  report  substantially  complied  with 
the  act  of  May  20,  1917  (Laws  1917,  p.  688), 
and  the  road  was  duly  established  by  order  to 
that  effect;  the  placing  of  permanent  monu- 
menta,  etc,  not  being  necessary  to  constitute 
the  road  a  public  highway,  while  failure  to 
make  final  survey  and  to  monument  the  road 
does  not  avoid  the  order  of  establishment 

7.  Highway  «s>58(1)  —  Riobx  to  Rxtikw 
Establishuent  not  Waived  bt  Appeal 

FSOU  Assessuent. 
The  right  to  review  proceedings  to  estab- 
lish a  county  road  or  highway  is  not  waived  by 
an  appeal  from  the  assessment  of  damages  to 
premises  through  which  the  road  is  laid  out 

8.  Highways  «=>41(1)  —  Qualification  or 
ViEWEBS  Sufficiently  Shown  by  Retobt. 

The  recital  in  the  report  of  viewers  of  a 
proposed  county  road  or  highway  that  before 
commencing  their  labors  they  took  an  oath  faith- 
fully and  impartially  to  discharge  the  duties  of 
their  appointment  is  sufficient  showing  that  the 
viewers  qualified  as  required. 

Department  1. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 


9s»For  other  cases  see  ssme  tople  and  KBT-NUMBBR  In  all  K«y-Numba-ed  Digests  and  Indexes 
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Petition  by  Leia  S.  Bice  and  Vera  A.  Rice 
against  Douglas  county  and  others,  consti- 
tuting tbe  county  court,  to  review  the  action 
ot  tlie  court  in  establishing  a  county  road. 
From  an  adverse  Judgment,  petitioners  ap- 
peal.   Affirmed. 

This  proceeding  was  bron^t  to  review. tbe 
action  of  tbe  county  court  of  Douglas  county 
in  establishing  a  county  road  through  plain- 
tifls'  premises.  On  tbe  23d  day  of  AprlU 
1917,  a  petition  was  filed  in  tbe  county  court, 
sufficiently  specifying  tbe  termini  and  gen- 
eral route  of  tbe  proposed  road,  with  tbe  fol- 
lowing proof  of  posting  of  notices,  omitting 
tbe  formal  parts  of  tbe  affidavit: 

"I,  G.  O.  Willis,  being  first  duly  sworn,  on 
oath  say  that  I  posted  three  notices  (a  copy  of 
which  is  hereto  annexed)  of  the  proposed  road 
in  the  following  places,  to  wit:  One  at'  tbe  be- 
ginning of  said  proposed '  road,  one  at  the  ter- 
mination of  said  proposed  road,  and  one  near 
tbe  center  of  said  proposed  road,  all  being 
public  and  conspicuous  places  in  the  vicinity  of 
said  proposed  road,  and  In  Douglas '  county, 
Oregon,  and  one  at  the  conrthoase  door  in  Bose- 
burg,  Douglas  county,  Oregon,  80  days  prior 
to  the  presentation  of  the  petition  herewith, 
to  wit,  on  Marrb  28d,  1917." 

On  May  2,  1917,  tbe  county  court  made 
an  order  In  tbe  usual  fOrm,  appointing  M.  B. 
Germond  connty  surveyor,  and  J.  B.  Large 
and  John  L.  Chapman  viewers,  and  directing 
tbem  to  meet  at  the  beginning  point  of  said 
road,  as  described  in  tbe  petition,  on  tbe  25tb 
day  of  May,  1917,  and  view  out  and  locate 
said  road  upon  tbe  most  practicable  and  feas- 
ible route,  to  assess  damages  and  benefits, 
and  to  make  an  estimate  of  cost  of  opening 
tbe  road,  and  to  make  such  other  recommen- 
dations, or  give  such  information  for  or 
a^nlnst  the  location  thereof,  as  might  be  use- 
ful, and  file  their  report  on  or  before  June  5, 
1917.  June  6,  1917,  being  a  public  holiday, 
the  report  was  filed  tbe  next  day,'  June  6tb. 

Tbe  method  of  procedure  required  at  tbe 
time  tbe  petition  was  filed  is  set  forth  in 
section  11,  p.  264,  Gen.  Laws  1903,  which 
section  constitutes  sections  6284,  0286,  6286, 
h.  O.  L.  We  quote  tbe  original  statute,  as 
tbe  sectionlzlng  Is  somewhat  confusing. 

"Section  11.  It  shall  be  the  duty  of  the  board 
of  coanty  road  viewers,  after  receiving  at  least 
five  days'  previous  notice  by  one  of  the  peti- 
tioners to  meet  at  the  time  and  place  specified 
in  the  notice  of  the  connty  court  aforesaid,  or 
within  five  days  thereafter,  and  after  taking 
an  oath  or  affirmation,  if  not  already  ,a  sworn 
officer,  faithfally  and  impartially  to  discbaige 
tbe  duties  of  their  appointment,  shall  take  to 
tiieir  assistance  such  persons  as  they  may  deem 
necessary,  and  proceed  to  survey,  view,  lay  out, 
alter,  .straighten,  or  re-establish  such  road  In 
the  following  manner:  Starting  at  the  Initial 
point  asked  for  in  the  petition,  and  following 
the  most  practical  route,  a  preliminary  line 
shall  be  run  for  the  purpose  of  determining  the 
practicability  of  sold  road.  All  trees  on  the 
line  of  such  road  shall  be  marked  on  each  of  the 
183  P.— 19 


sides  corresponding  with  the  direction  of  the 
road  with  three  notches  cut  through  the  bark, 
and  at  least  one  inch  into  the  wood, -and  all 
trees  adjacent  to  tbe  line  shall  be  plainly  blazed 
on  the  side  facing  the  road.  The  beginning 
and  termination  of  snch  road  and  the  termi- 
nation of  each  mile  thereon  shall  be  designated 
by  a  tree,  if  one  is  found  at  the  point,  if  not, 
then  by  a  stone  containing  at  least  one  thou- 
sand seven  hundred  and  twenty-eight  onUe 
inches,  if  sUch  stone  can  be  jlonnd  in  the  vicin- 
ity, if  not,  then  by  a  post  of  durable  wood,  at 
least  four  inches  square  and  three  and  one  halt 
feet  long,  firmly  planted  not  less  than  'eighteen . 
Inches  in  the  solid  ground.  When  posts  are 
used,  two  bearing-trees  shall  be  chosen,  the 
course  and  distance  of  each  of  which  from  tbe 
post,  the  diameter  of  the  tree  and  the  kind  of 
wood  shall  be  noted  by  the  surveyor.  If  no 
stones  can  be  obtained,  and  no  trees  suitable 
for  bearing-trees  can  be  found,  the  surveyor 
shall  cause  a  mound  to  be  erected  by  compact 
earth  around  the  post,  eighteen  Inches  high 
and  four  feet  square.  The  beginning  and  ter- 
minating points  of  the  road,  whether  trees,  posts, 
or  stones,  shall  be  marked  by  the  letter  'B.' 
Tbe  termination  of  each  mile  shall  be  marked 
by  a  figure  indicating  the  number  of  the  mile 
ttom  the  beginning  of  the  road  followed  by  the 
letter  'M.'  The  marks  required  by  this  sec- 
tion, if  occurring  on  stone,  shall  be  cut  legibly 
at  least  one  eighth  of  an  inch  deep;  if  occur- 
ring on  trees  or  posts,  they  shall  be  plainly  cut 
at  least  one  fourth  of  an  inch  deep  in  tbe  solid 
wood,  "the  bark  having  been  first  removed. 
All^  bearuig-trees  shall  be  marked  on  the  side 
facing  the  post  to  which  they  correspond  with  a 
figure  and  letter,  the  same  as  that  on  the  post 
cut  into  the  solid  wood  in  the  same  manner  as 
other  trees  are  required  to  be  marked.  The 
surveyor  shall,  after  the  completion  of  the  pre- 
liminary snrvey,  make  such  a  plat  as  is  nec- 
essary to  show  tbe  alignment  bf  the  proposed 
ronte  and  the  general  topography  adjacent,  to- 
gether with  a  profile  showing  the  grade  obtain- 
able; and  he  shall  also  mark,  out  of  the  ma- 
terial obtainable  along  the  proposed  route,  the 
character  of  the  ground,  together  with  any  oth- 
er information  bearing  upon  the  subject  in 
hand.  If  the  route  is  found  to  be  practicable, 
the  board  of  county  road  viewers  shall  proceed 
to  make  the  final  location  of  the  road,  and  upon 
the  completion  of  th'c  same,  the  surveyor  shall 
deposit  with  the  county  clerk  of  the  county 
where  said  road  is  located,  a  complete  set  of 
field  notes,  showing  the  ties  to  the  government 
comers  along  the  route,  the  location  and  wit- 
nesses to  the  mileposts,  and  the  beginning  and 
terminating  points  of  the  road.  He  shall  also 
deposit  a  plat  showing  tbe  alignment  of  the 
proposed  road,  which  plat  shall  show  all  the 
courses,  the  location  of  all  the  mileposts,  the 
ties  to  the  government  comers,  where  obtain- 
able, the  location  and  approximate  sisie  of  all 
creelis,  rivers,  swamps,  cuts,  and  fills.  He 
shall  also  deposit  with  the  county  clerk  a  pro- 
file showing  the  grades  and  their,  per  cent.,  the 
location  of  all  water  courses,  rivers,  swamps, 
and  other  natural  features  that  may  be  im- 
portant. The  location  of  all  culverts,  box 
drains,  bridges,  tide  boxes,  and  all  highway, 
railroad,  and  other  crossings,  and  the  amount 
of  excavation  and  embankment,  and  an  estimate 
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of  the  total  cost  of  eonBtmctioii,  together  with 
any  other  information  and  details  that  may  be 
QSefttl  ia  connection  with  the  improvement  of 
auch  road.  The  other  members  of  th«  board  of 
county  road  viewers  shall  also  make  ont  a 
report,  in  writing,  stating  their  opinion  ^n  fa- 
vor of  or  against  the  establishment  or  altera- 
tion of  sach  road  and  set  forth  their  reasons 
for  the  same,  which  report  shall  be  delivered  to 
the  said  county  clerk  at  the  same  time  and  In 
the  same  manner  as  that  prescribed  for  the 
surveyor:  Provided,  that  when  the  board  of 
county  road  viewers  are  of  one  opinion  they 
may  each  sign  the  report  It  shall  be  the  duty 
of  the  county  court  on  receiving  Ihe  said  re- 
port, or  reports,  to  cause  the  same  to  be  pub- 
licly read  on  two  different  days  of  the  same 
term;  and  if  no  remonsti-ance  with  a  greater 
number  of  remonstrators  than  there  is  of  the 
petiHoners  upon  the  petition  (be  received)  (pro- 
vided, however,  that  no  one  shall  be  deemed 
a  remonstrator  except  a  freeholder  residing  in 
the.  road  district  where  such  road  is  located) 
and  qo  petition  for  damages  be  filed,  and  the 
court  is  satisfied  that  such  road  will  be  of  put)- 
Uc  utility,  the  report  of  the  viewers  being  fa- 
vorable thereto,  they  shall  cause  said  reports, 
survey,  profile,  and  plats  to  be  recorded  in 
suitable  books  kept  for  that  purpose,  and  from 
thenceforth  said  road  shall  be  considered  a  pub- 
lic highway,  and  the  court  shall  issue  an  or- 
der directing  said  road  to  be  opened.  In  case 
the  board  of  county  road  viewers  shall  file  con- 
flicting reports,  the  county  court  may  elect 
which  report  they  will  accept,  and  thereafter 
proceed  as  though  the  report  accepted  were 
unanimous." 

Under  this  statute  a  road  was  not  definite- 
ly established  until  the  final  report  of  the 
viewers  was  filed  and  approved.  In  Feb- 
ruary, 1917,  the  Legislature  passed  a  new 
act  (Laws  1917,  p.  588),  providing  for  the 
procedure  In  the  laying  out  and  location  of 
county  roads,  and  repealing,  among  others, 
sections  6284,  6285,  6286,  L.  O.  L.,  with  a 
reservation  hereafter  to  be  considered.  This 
law  became  effective  May  20,  1917,  which 
was  five  days  before  the  viewers  met  to  lay 
ont  and  locate  the  road  in  question.  The 
procedure,  under  the  1917  law,  while  similar 
to  that  required  by  the  19Q3  law,  was  In  some 
respects  different  The  method  of  survey 
prescribed  by  the  latter  statute  (section  12) 
was  as  follows: 

"Starting  at  the  initial  point  designated  in 
the  petition  or  resolution,  and  following  the 
most  practicable  route,  a  preliminary  line  or 
other  Unes  may  be  run  for  the  purpose  of  defi- 
nitely locating  the  center  line  of  said  road 
and  determining  the  practicability  of  said  road 
and  the  necessity  therefor.  Said  board  shall  as- 
sess and  determine  how  mneb  less  valuable  the 
premises  through  which  the  said  road  is  locat- 
ed, or  is  to  be  located,  are,  and  set  forth  the 
same  in  their 'report;  and  such  report  when 
adopted  by  the  county  court,  shall  be  taken  and 
considered  to  be  the  trae  damages  suffered  by 
any  one  through  whose  premises  such  road  ia 
located.  The  board  of  county  road  viewers 
•hall  also  make  out  a  report,  which  ahall  be 


in  writing,  stating  Ita  recommendation  in  favor 
of  or  against  the  establishment  or  alteration  of 
such  road,  and  shall  set  forth  the  reasons  for 
the  same.  In  the  event  that  all  members  of 
the  board  of  county  road  viewers  fail  to  agree, 
separate  reports  may  be  filed,  and  the  coonty 
court  may  elect  which  report  it  will  accept,  and 
thereafter  proceed  as  though  the  report  accept- 
ed were  unanimous.  The  surveyor  member  of 
said  board  of  county  road  viewers  shall  make  a 
plat  of  the  prelimtaiary  line  or  other  survey, 
showing  the  alignment  of  the  proposed  road 
and  the  general  topography  adjacent,  and  show- 
ing the  ties  to  government  comers  along  the 
road  where  available.  Said  pUt  and  the  re- 
IDort  or  reports  shall  be  filed  in  the  office  of 
the  county  clerk  on  or  before  the  date  fixed  by 
the  county  court  in  its  order  for  the  appolnt- 
moit  of  said  board  Of  county  road  viewers." 

Section  18  of  the  act  of  1917  required  the 
report  of  the  viewers  to  be  read  on  two  dif- 
ferent days  of  the  next.regnlar  term  follow- 
ing the  filing  of  the  report 

Section  14  provided  that  persons  Interested 
might  file  remonstrances  or  claims  for  dam- 
ages at  any  time  before  the  expiration  of 
the  day  upon  which  the  report  shonld  be 
read  the  second  time. 

Section  16  is  as  follows: 

"Report  Contidered  ly  Court.  On  the  day 
following  the  second  reading  of  said  report, 
the  county  court  shall  consider  said  report  and 
if  no  petition  for  damages,  or  remonstrance 
with  a  greater  numbor  of  remonstrators  than 
there  is  of  the  petitioners  upon  the  petition,  be 
filed  within  the  time  hereinbefore  prescribed, 
and  if  the  court  is  satisfied  that  such  road  will 
be  of  public  utility  and  the  amount  of  the 
damages  assessed  is  Just  and  equitable,  and  the 
report  of  the  viewers  being  favorable  thereto, 
said  court  shall  thereupon  adopt  said  report  and 
enter  an  order  directing  warrants  to  be  issued 
to  the  persona  and  in  the  amounts  designated 
in  the  report  and  further  directing  said  road 
to  be  finally  surveyed  and  opened,  and  from 
the  date  of  said  order  such  rood  shall  be  a 
public  highway." 

Section  16  provided  that.  If  a  daim  for 
damages  should  be  filed,  the  coart  should  di- 
rect the  board  of  viewers  to  consider  the 
same;  and  for  that  purpose  the  court  might, 
from  time  to  time,  postpone  the  hearing  to 
a  day  certain,  but  no  longer  than  two  con- 
secotiye  terms.  It  was  further  provided  that 
if  the  petition  for  damages  shoald  be  al- 
lowed wholly  or  partly,  and  such  award 
should  be  accepted  by  the  claimant,  the 
county  court  should  make  an  order  adopting 
Bald  report  as  modified,  and  should  make  an 
order  establishing  the  road ;  but  that.  If  the 
petition  should  be  denied,  the  court  should 
enter  an  order  establishing  the  road,  bat  no 
such  order  should  be  final,  or  operate  to  es- 
tablish the  road,  unless  the  time  for  taking 
an  appeal  to  the  circuit  court  should  have 
expired.  There  were  provisions  for  Immedi- 
ate opening  of  the  road  under  certain  circum- 
stances not  material  here. 

Section  10  of  the  1917  law  la  as  follows: 
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"Oauntv  Burveyor  to  Monument  Road  and 
Prepare  and  Pile  Permanent  Record  Thereof. 
When  a  proposed  road  la  established,  upon  the 
final  hearing  thereon,  the  county  court  shall 
notify  the  county  surveyor  thereof,  who  shall 
forthwith  proceed  to  survey  and  monument 
said  road  along  the  alignment  established  by 
the  final  order  of  the  county  court,  and  prepare 
and  file  final  records  thereof. 

"In  the'  final  survey  the  termini  of  said  road, 
and  where  practicable,  the  beginning  and  end- 
ing of  each  curve  or  each  angle  point  thereon, 
shall  be  designated  by  permanent  monuments 
or  posts,  bearing  trees,  or  compact  earth  mounds 
in  such  positions  that  they  will  not  be  disturbed 
by  the  construction  of  said  road.  Where  let- 
tered, all  monuments  shall  be  marked  by  the 
letter  'R.'  Any  monument  of  iron  shall  be  a 
rod  or  pipe  at  least  thirty  Inches  in  length 
and  five-eighths  inch  in  diameter,  and  any 
monument  of  stone  shall  contain  at  least  one 
thousand  cubic  inches  and  shall  be  at  least 
twelve  inches  in  one  dimension.  All  monuments 
shall  be  fully  described  in  tl^e  IBcld  notes  of 
such  survey  and  their  courses  and  distances  giv- 
en from  the  points  to  which  they  refer. 

'TThe  county  surveyor  shall  make  and  file 
with  the  county  clerk  of  the  county,  a  Complete 
set  of  field  notes,  together  with-  a  plat  and  a 
profile.  The  plat  shall  show  the  alignment 
of  the  road,  the  courses  and  distances,  ties 
to  government  comers,  and  natural  watercours- 
es and  any  other  available  and  necessary  date 
[data].  The  profile  shall  Indicate  the  grades 
obtainable  and  natural  topography.  The  grade 
shown  on  said  profile  shall  not  be  deemed  es- 
tablished, but  shall  be  subject  to  change  as  cir- 
cumstances require." 

Section  21  provides  for  the  initiation  of  pro- 
ceedings to  lay  oat  and  locate  county  roads  by 
resolution  of  tbe  coanty  oonrt  wlthont  peti- 
tion. The  proceedings,  as  to  notice^  etc.,  are 
similar  to  like  proceedings  by  petition.  A 
like  provision  Is  contained  In  chapter  847, 
Laws  1913.  There  was  a  repealing  clause 
to  the  act  of  1017,  vyhlch  practically  purport- 
ed to  repeal  all  tbe  law  In  relation  to  pro- 
cedure In  laying  out  county  roads  Qiea  In 
existence,  but  tbe  act  contained  tbe  follow- 
ing reservation: 

"Bavin^  Olavee.  Notwithstanding  the  repeal 
of  the  existing  statutes  of  this  state  by  the  pro- 
visions of  this  act,  the  said  original  sections 
and  statutes  shall  continue  in  force  and  effect 
for  tbe  purpose  of  the  completion  of  any  high- 
way proceedings  heretofore  instituted  by  the 
officers  herein  designated." 

B.  L.  Eddy,  of  Roseburg,  for  appellants. 
George  Neuner,  Jr.,  Dist  Atty.,  of  Rose- 
burg, for  respondenta 

McBRIDB,  C.  J.  (after  stating  the  facts 
as  above).  [1 , 2]  We  are  of  the  opinion  that 
the  saving  clause  above  mentioned  Is  broad 
enough  to  cover  tbe  proceeding  at  bar,  and 
that  tbe  Intent  of  tbe  Legislature  was  to  pre- 
serve from  destruction  all  pending  proceed- 
ings for  tbe  establishment  of  county  roads. 
Tbe  petition  may  fairly  be  construed  to  be  a 


request,  in  legal  form,  to  the  county  court  to 
cause  tbe  machinery  of  the  law  to  be  set  in 
motion  to  lay  out  a  county  road,  and,  if 
necessary,  to  condemn  lan^  for  that  purpose. 
The  petitioners  do  not  technically  institute 
tbe  proceedings,  but  request  the  county  court 
to  do  so.  After  such  petition,  wltb  proof  of 
notice,  is  filed,  the  county  becomes  tbe  active 
party,  and  may  fairly  be  said  to  Institute 
all  the  proceedings,  as  between  Itself  and  the 
parties  over  whose  land  the  proposed  road  is 
to  pass.  It  is  a  rule  of  statutory  construc- 
tion, as  well  as  of  sound  public  policy  and 
Justice,  that,  unless  there  is  shown  a  clear 
intent  to  the  contrary,  atatutes  should  not  be 
construed  retrospectiyely,  or  so  as  to  inter- 
fere with  judicial  proceedings  then  i)ending. 
Lewis'  Sutherland  on  Stat  Cons,  i  238.  This 
rule,  we  must  assume,  was  known  to  the 
Legislature  when  the  act  of  1917  was  adopt- 
ed. The  legislators  must  have  known  and 
appreciated  tbe  fact  that,  as  a  matter  of 
course,  many  unfinished  road  proceedings 
were  pending  in  the  counties  of  this  state, 
and  It  is  unthinkable  that  it  was  the  legis- 
lative intent  to  ruthlessly  deprive  tbe  coimty 
courts  of  the  jurisdiction  to  complete  these 
and  to  require  tbe  whole  proceedings  to  be 
begun  over  again.  The  savings  clause,  while 
crudely  drawn,  was  no  doubt  Intended  to 
preserve  the  jurisdiction  to  complete  the  pro- 
ceedings already  begun  under  tbe  old  law. 

[■8]  The  new  law,  while  preserving  the  ju- 
risdiction, provided  a  new  procedure  for  its 
ezerdse.  The  jurisdiction  being  preserved, 
the  county  court,  after  May  ^e  20tb,  baa  a 
choice  of  procedure.  If  necessary,  it  could 
follow  tbe  previous  law;  but  if  the  pro- 
cedure under  tbe  new  law  were  deemed  more 
convenioit  at  tbe  particular  stage  to  which 
the  proceeding  bad  gone,  there  is,  no  reason 
In  the  world  why  it  should  not  be  employed. 
The  latter  procedure  was  chosen  In  this  case, 
and,  if  it  has  been  substantially  followed, 
the  road  has  been  lawfully  located.  Drain- 
age Dist  v.  Bernards,  89  Or.  539,  655,  174 
Pac.  1167. 

[4]  It  is  objected  that  the  proof  of  post- 
ing notices  of  tbe  proposed  road  is  Insufil- 
dent  because  tbe  affidavit  states,  among  oth- 
er things,  thaf  one  copy  of  the  notice  waa 
posted  in  a  public  and  conspicuous  place 
"near  the  center  of  the  proposed  road."  It 
is  contended  that  the  affidavit  is  indeflnlteb 
in  tbat  tbe  term  "near"  is  merely  a  relative 
term,  and,  in  the  connection  used,  does  not 
locate  any  particular  point  Tbe  center  of  a 
road  would  be  a  joint  in  tbe  middle  of  the  , 
road,  equidistant  from  the  termini.  Tbe  pro- 
posed road  not  having  been  surveyed.  It  was 
of  course  Impossible  to  locate  such  point  with 
mathematical  exactness.  Tbe  affidavit  fur- 
ther shows  that  the  place  where  the  notice 
was  posted  was  In  the  "vicinity  of  the  pro- 
posed road  and  In  a  public  place."  The  find- 
ing of  tbe  court  is  tbat  "the  notices  were 
posted  in  tbree  public  and  conspicuous  places 
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in  the  yldnlty  of  said  road,  and  one  on  the 
bulletin  board  at  the  Douglas  county  court- 
house." We  think  this  compiles  with  the  re- 
quirements of  the  law,  'as  laid  down  in  the 
later  decisions,  and  particularly  with  Lati- 
mer V.  Tillamook  County,  22  Or.  291,  29 
Pac  734 ;  Cameron  v.  Wasco  County,  27  Or. 
818,  324;  41  Pac  160.  In  the  latter  case 
there  was  no  averment  in  the  affldavit  that 
the  places  where  the  notices  were  posted 
were  public  places,  nor  any  finding  to  that 
effect  by  the  court  In  an  opinion  sustaining 
a  writ  of  review.  Justice  Moore  said: 

"Had  the  Journal  entry  of  the  county  court 
recited  that  satisfactory  proof  had  been  given 
by  advertisement,  poited  at  the  place  of  hold- 
ing the  county  court,  and  also  in  three  public 
pitces  in  the  vicinity  of  the  proposed  road,,  it 
would  be  presumed  that  jurisdiction  had  been 
acquired,  though  the  affidavit  of  posting  was 
ambiguous  in  its  statement  of  facts." 

It  Is  true  that  the  court  in  lUnard  ▼. 
Douglas  County,  9  Or.  208,  and  In  KUig  v. 
Benton  County,  10  Or.  612,  speaking  tlirough 
Justice  Waldo,  announced  a  rule  that  would, 
if  now  adhered  to,  reject  the  proof  of  posting 
•  offered  in  the  case  at  bar.  In  fact,  the  re- 
qnirem^ts  as  to  notices  were  so  technical,  aa 
announced  in  these  opinions,  that  they  have 
been  disregarded,  if  not  expressly  overruled, 
in  later  decisions. 

In  Vedder  v.  Marion  County,  22  Or.  264,  29 
Pac.  619,  Strahan,  C.  J.,  referring  to  Mlnard 
V.  Douglas  County,  supra,  says: 

"We  deem  it  a  fitting  occasion  to  say  in  re- 
lation to  that  case,  as  well  as  the  case  of 
King  V.  Benton  County,  10  Or.  512,  which  fol- 
lowed it,  that  they  introduced  a  degree  of  strict- 
ness and  technicality  into  the  practice  in  the 
matter  of  the  location  of  county  roads  that  ren- 
ders it  unnecessarily  onerous  and  expensive, 
and  which  is  at  variance  with  the  entire  course 
of  procedure  which  bad  prevailed  here  since 
the  territorial  days  and  up  to  the  time  those 
cases  were  decided.  Nor  did  the  court  seem 
to  notice  or  give  any  weight  whatever  to  the 
principles  of  contemporary  construction  in  such 
case,  which  is  frequently  allowed  to  have  a  con- 
trolling effect  in  such  matters.  Viewing  these 
cases  in  that  light,  the  tendency  is  now  to  limit 
their  doctrines,  or  at  least  to  see  that  they 
are  not  extended." 

[5]  It  ia  claimed  that  the  court  lost  juris- 
diction because  the  report  was  not  filed  on 
the  day  prescribed  in  the  order,  namely,  June 
5,  1917.  June  6th  was  the  day  of  the  general 
primary  election,  and  was  a  public  holiday 
by  proclamation  of  the  Governor.  It  being 
impossible  to  file  the  report  on  that  day,  we 
think  a  filing  on  the  next  day  was  suthcient. 
Whether  it  was  filed  before  or  after  court 
convened  does  not  appear.  McMillan  v.  Ma- 
son, 70  Or.  133,  140  Pac.  446,  is  cited  as  sus- 
taining plaintiffs'  contention.  In  that  case 
the  viewers  allowed  three  months  and  two 
terms  of  court  to  pass  before  filing  their  re- 
port.   And  there  waa  no  sufficient  affidavit! 


or  finding  by  the  court  to  show  a  compliance 
with  the  law  in  regard  to  posting.  Justice 
Moore  lield  the  proceedings  void  for  this  rea- 
son, and  by  way  of  dictum  remarked  in  sub- 
stance: "It  Is  believed"  that  a  proper  con- 
struction of  the  statute  required  the  viewers 
to  make  and  file  their  report  before  the  com- 
mencement of  the  next  term  of  court  The 
question  was  not  necessarily  involved,  and 
the  conditions  were  different  from  those 
existing  in  this  case,  where  the  Intervention 
of  a  holiday  rendered  it  impossible  to  file 
the  report  upon  the  return  day. 

The  question  is  one  not  free  from  difficulty, ' 
but  we  are  of  the  opinion  that  the  report  was 
filed  in  time.  It  is  very  evident  that  plain- 
tiffs were  not  injured  in  any  way  by  the 
failure  of  the  viewers  to  file  their  report  a 
day  earlier,  and  while  this  circumstance 
would  not  avail  if  there  were  an  injunction 
of  the  statute  requiring  the  report  to  be  filed 
at  a  particular  time,  yet  we  do  not  feel  in- 
clined to  construe  into  the  law  a  require- 
ment which  it  does  not  contain,  in  order  to 
defeat  a  proceeding  which  seems  fair  and 
regular. 

[8,  7]  The  preliminary  report  of  th6  view- 
ers and  surveyor  seems-  substantially  to  com- 
ply with  the  Laws  of  1917.  The  field  notes 
show  the  l>eginning  point  and  terminus  of 
the  road,  and  every  angle,  direction,  and 
distance  between  the  point  of  the  begin- 
ning and  the  terminus.  This  shows  the 
thread  of  the  road,  which  is  all  that  the  law 
of  1917  requires,  before  directing  its  perma- 
nent location  and  declaring  it  a  public  road. 
The  placing  of  permanent  monuments,  mile- 
stones, etc..  Is  a  matter  of  detail,  to  be  at- 
tended to  later,  and  is  not  necessary  to  con- 
stitute the  road  a  public  highway.  The  fail- 
ure to  make  a  final  survey  and  monument  the 
road  does  not  render  the  order  establishing 
it  void.  If  that  work  is  nnduly  delayed  by 
the  surveyor,  the  county  oonrt,  or  perhaps 
any  citizen  interested,  may  bring  appropriate 
proceedings  to  compel  him  to  perform  liis 
duty,  but  such  failure  cannot  be  urged  upon 
a  review  of  the  proceedings  relative  to  the 
location  and  establishment  of  the  road. 
While  a  reference  thereto  is  probably  not  re- 
quired here,  it  is  proper,  in  view  of  the  im- 
portance of  the  subject,  to  say  that  the  right 
to  review  the  proceedings  Is  not  waived  by 
an  appeal  from  the  assessment  of  damages. 

[8]  It  is  also  contended  that  there  is  no 
sufficient  showing  that  the  viewers  qualified, 
as  required  by  law.  The  report  of  the  view- 
ers states  that  before  commencing  their  la- 
bors they  took  an  oath  to  faithfully  and  im- 
partially discharge  the  dudes  of  their  ap- 
pointment According  to- the  weight  of  au- 
thority, such  a  recital  in  the  report  is  suffi- 
cient Husted  V.  Town  of  Greenwich,  11 
Conn.  383;  Wood  v.  Campbell  (Ky.)  14  B. 
Mon.  422 ;  Town  of  Huntington  v.  Birch,  12 
Conn.  142;  Dollarhide  v.  Bd.  of  Com.  of 
Muscatine  Co.,  1  G.  Greene  (Iowa)  158.    The 
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latter  case  Intimates,  tliat,  even  If  there  bad 
been  bo  m^itlon  of  the  fact  In  the  report,  the 
presumption  would  have  been -that  the  Tlew- 
ers  complied  with  the  ]av(,  and  took  the 
necessary  oath  of  o£Elce  before  entering  npoa 
their  duties. 

It  Is  unusual  for  an  officer  .to  state  in  bis 
return  that  he  has  taken  the  oath  required 
by  law,  and  It  seems  to  the  writer  that  It  is 
wholly  unnecessary,  where  the  law  dpes  not 
require  a  record  of  such  oath,  to  make  any 
return  conoenilng  it.  However,  the  decision 
of  that  question  Is  imnecesaary,  as  the  re- 
port complies  with  the  reqvtrements  of  the 
hetter  authorities  on   that  subject. 

We  fail  to  find  any  failure  of  Jurisdiction, 
or  any  error  affecting  the  substantial  rights 
of  tlie  plaintiffs;  therefore  the  Judgment  of 
the  circuit  court  is  affirmed. 

BTJK>fETT,  BENSON,  and  HARRIS,  33., 
oonctir. 


LE  VEE  T.  LE  VEE  et  aL 
(Supreme  Court  of  Oregon.     Sept  9,  1919.) 

1.  Tbnawct  llf  COMVOW  «=»8— Wbew   Dbv- 

XBKE8  BKCOMK  TENANTS  IN  COUKON. 

Where  a  mother  died  seised  of  land  with 
her  son  as  tenant  in  common,  the  other  chli- 
dren,  the  will  devising  to  the  son  a  life  estate 
in  the  mother's  shaio  of  the  tract,  subject  to 
payment  of  certain  charges,  became  tenants  in 
common  with  the  son;  joint  tenancy  having 
been  abolished  by  L.  O.  L.  {  T175. 

2.  Tenancy  in  Cokmon  «=»11— No  Tenant 
Can  do  Act  Aitectino  Titub  of  Anotheb. 

Tenants  in  common  hold  th^r  Interest 'In 
Ae  realty  independently  of  each'  other,  and 
neither  one  can  do  an  act  respecting  the  titie 
which  will  bind  the  others. 

3.  Tenancx  in  Coumon  ®=>43— Obantxe  07 
Tenant  in  Couuon  Becojies  Such. 

The  grantee  of  a  tenant  in  common  be- 
comes merely  a  new  tenant  in  common  with  the 
remainder  of  the  original  holders. 

4.  Tbnanot  itv  Common  «=»6S(1)  —  Sinole 
CoTEHANT  Cam  Recoteb  Pobsession  or 
Weoix  Land  Aqainst  Stbanobb. 

As  against  a-stranger,  one  tenant  in  com- 
mon may  recover  possession  of  the  wholo  of 
the  land  held  by  himself  and  his  cotenants. 

5.  Affeai.  and  Ebbob  €=3ll73(2)— Retebsal 
AS  TO  Some  Defendants  did  not  Affeot 
Those  Not  Afpeauno. 

Where  a  mother  for  consideration  agreed  to 
convey  to  a  son  her  share  of  land  owned  by 
them  in  common,  and  after  her  death  he  sued 
his  sisters  and  brother,  to  whom  the  mother 
bad  devised  the  land  subject  to  a  life  estate 


in  Us  fsvor,  and  some  of  the  children  made 
no  resistance,  defaulting  or  withdrawing  ap- 
pearance, and  decree  was  rendered  for  the  son 
against  all  the  other '  children,  part  of  whom 
appealed,  the  reversal  of  the  decree  as  to  the 
children  who  appealed  did  not  necessarily  work 
a  reversal  a*  to  those  who  did  not  contest  the 
complaint. 

Department  No.  1. 

Appeal  from  Clrcnlt  Court,  Benton  County; 
d,  f.  Skijpworth,  Judge. 

On  petition  for  rehearing.  Petition  denied. 
.'  FoV  former  opinion,  see  181  Pae.  351. 

M(!Fadden  ft  OlArke,  of  Gorvania,  for  ap- 
pellants. ' 

Hewitt  ft  Sox,  of  Albanjr,  and  B.  A.  Eliks, 
of  BtcM Innyllte^  for  respondent. 

BURKBTTi  Ji.  The  plaintiff  claimed  he 
had  a  contract  with  his  mother  whereby,  in  ' 
consideration  of  his  caring  for  her  during  her 
life,  etc.,  she  agreed  t6  convey  to  him  either 
b^  deed  or  by  will  an  nndlvided  half  in  fee 
of  a  tract  of  land  which  they  owned  In  com- 
mon. He  charges  In  bis  complaint  that  she' 
violated  the  ccmtract  and  devised  to  him 
only  a  life'  estate'  In  her  half  of  the  tract, 
conditioned  upon  his  paying  her  debts  and  a 
mortgage  upon  the  land.  After  her  death  he 
Instituted  this  suit  against  bis  sisters  and 
hia  brother  and  thb'sponseB  of  those  married, 
to  compel  a  conveyance  of  the  property. 
Some  of  the  defendants  made  no  resistance 
to  his  ault,  either  defaulting  or  withdrawing 
their  appearance.  The  circuit  court,  after 
hearing  the  testlihony  on  the  issues  presented 
by  the  parties  appearing,  rendered  a  decree  in 
favor  of  the  plaintifr  against  all  of  the  de- 
fendants according  to  the  prayer  of  the  oom- 
plalnt.  'Three  itt  the  sisters,  answering  de- 
fendants, and  tb6ir  husbands,  together  with 
the  executor  of  the  deceased  mother's  will, 
appealed,  serving  their  notice  upon  the  plain- 
tiff only.  Upon  consideration  of  the  testimo- 
ny and  the  afgumedt  of  counsel,  It  was  deter- 
mltaed  h6re  that  the  proof  offered  in  support 
of  the  agreement  relied  upon  by  the  plaintiff 
was  not  sufficient  to  establish  the  same.  The 
Cbncluston  was  that,  so  far  as  It  affects  the 
parties  who  have  appealed,  the  decree  of  tbe 
circuit  court  should  be  reversed,  but  that  it 
should  stand  as  to  the  defendants  who  did 
not  contest  the  complaint  The  petition  of 
apt>e11ant8  for  a  rehearing  urges  that  the  de- 
cree should  be'  reversed  as  to  all  the  defend- 
ants. Irrespective  of  whether  they  resisted 
the  suit  or  not  It  substance  their  argument 
Is  that  the  final  decree  on  the  merits  deter- 
mines the  rights  of  the  defaulting  defend- 
ants, and  inures  to  their  benefit,  the  same  as 
if  no  de<iree  pro.confesso  had  been  rendered 
against  them.  The  contention  of  the  movr 
ants  for  a  rehearing. Is  that  the  defendants 
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are  jointly  liable,  entaiUog  a  Joint  decree  in 
any  event  whatever,  and  tliat  if  the  suit  falls 
as  to  one  it  must  fttU  as'to  all. 

The  principle  governing  the  matter  is  thus 
succinctly  stated  in  16  Cyc.  497:  . . 

"Failure  ot  one  defendant  to  answer  and  a 
decree  pro  confesso  against  him  do'  not  en- 
title plaintiff  to  take  the  allegations  o{  hia  pray- 
er as  true  against  him  w]io  baa  answered.  A 
final  decree  upon  the  merits .  cannot  then  he 
entered  either  against  the  defaulting  defendant 
or  those  not  in  default,  without  proof  of  the 
material  allegations '  of  the  prayer. .  And  even 
where  a  decree  pro  confesso  has  been  enter- 
ed against  a  defaulting  defendant  as '  upon 
issue  joined  by  a  codefendant  and.  trial  had  it 
turns  out  that  the  bill  ought  not  to  be  auataiijt- 
ed  as  to  either  defendant,  it  will  be  dismissed 
as  to  the  defaulting  defendant  as  well  as  to 
the  defendant  not  in  default  This  rule,  of 
course,  does  not  apply  where  the  allegations  in 
the  bUl  against  tlie  defaulting  defendants  and 
the  defenses  of  the  answering  defendants  have 
no  necessary  connection,  so  that  upon  the  trial 
it  turns  out  that  a  final  decree  on  the  merits 
against  the  defaulting  defendants  is  not  in- 
consistent with  a  decree  dismissing  the  bUl 
as  against  the  defendants  not  in  default." 

Sections  180  and  181,  I<.'0.  L.;.  read  thus: 

180.  "Judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defendants ;  and 
it  may,  when  the  justice  of  the  case  requires 
it,  determine  the  ultimate  rights  of  the  parties 
on  each  side  as  between  themselves." 

181.  "In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judg- 
ment against  one  or  more  ot  themi,  whenever  a 
several  judgmoit  is  proper,  leaving  ths  action 
to  proceed  against  the  others." . 

[t-4]  It  well  may  be  conceded  that  as  a 
general  rule  there  can  be  bat  one  recovery 
upon  a  joint  liability,  and  that  the  release  of 
one  who  is  jointly  liable  with  others  will  dis- 
charge his  co-obligors.  The  fallacy  in  the  ar^ 
gument  for  a  rehearing  lies  In  the  assump- 
tion that  the  defendants  here  are  jointly  lia- 
ble Without  dispute,  the  mother  died  seized 
of  the  title  to  the  property  in  question.  Nat- 
urally, unless  the  course  of  descent  was 
changed  by  her  will,  the  land  would  descend 
to  her  children  as  tenants  in  common.  The 
will  itself  does  not  appear  in  evidence,  and 
from  the  record  we  obtain  no  knowledge  of 
its  provisions  beyond  the  fact  that  It  devised 
to  the  plaintiff  a  life  estate  in  the  mothar's 
moiety  of  the  tract,  subject  to  the  payment 
of  the  charges  mentioned.  In  this  state  of 
the  case  we  are  bound  to  treat  the  defend- 
ants. Children,  as  tenants  in  common.  Joint 
tenancy  has  bejen  abolished  in  this  state.  L. 
'O.  li.  i  7175.  Tenants  in  common  hold  their 
interest  in  realty  independent  of  each  other. 
Neither  one  can  do  an  act  rciSpecting  the  title 
which  will  bind  the  others.  Even  if  he  es- 
says to  convey  the  whole  estate  it  will  oper- 
ate only  to  i*ass  the  title  to  his  own  share. 


His  grantee  becomes  only  a  new  tenant  In 
common  with  the  remainder  of  the  original 
holders.  It  is'  true  that  as  against  a  stranger 
one  tenant  in  common  may  recover  posseeslan 
of  the  whole  of  the  land  held  by  himself  and 
his  cotenants,  but  this  Is  because  of  thie  only 
unity  which  is  an  Ingredient  of  such  an  es- 
tate, viz.  that  of  possession.  In  the  present 
instance  no  defendant  is  liable  direfctly  on  the 
contract  alleged  in  the  complaint,  because 
neither  of  them  is  a  party  to  that  stipulation. 
Although  its  validity  might  be  thoroaghly 
established  ahd  decreed,  no  single  defendant 
is  liable  for  either  of  the  others  on  acconnt 
of  its  breach.  He  can  I>e  held  only  for  tttat 
part  of  the  estate  which  came  into  his  posses- 
sion or  wliich  he  acquired  by  descent  from 
hia  ancestor.  It  is  analogous  to  the  sltaaticHi 
described  in  section  486,  L.  O.  li.,  which  says: 

"The  next  of  kip  of  fi  deceased  person  are 
liable  to  a  suit  in  equity  by  a  creditor  of  the 
estate  to  recover  the  distributive  shares  receiv- 
ed out  of  such  estate,  or  to  so  much  thereof  as 
may  be  necessary  to  satisfy  hia  debt.  The  suit 
may  be  against  all  of  the  next  of  kin  jointly,  or 
against  any  one  or  mor^  of  them  severally." 

[I]  The  plaintiff  bus  a  right  to  secure  the 
title  for  which  he  had  contracted  by  convey- 
ance from  such  of  the  defendants  as  would 
convey  to  him'  and  by  suit  against  the  others. 
Moreover,  having  Instituted  suit  against  all 
of  them,  he  had  a  right  to  recover  from  sat^ 
as  he  could,  by  default  or  by  decree  pro  coo- 
fesso,  and  It  Is  'no  concern  of  those  'who  tbos 
surrendered  at  discretion  that  the  others  suc- 
cessfully resisted  his  demand;  neither  are 
the  latter  affected  by  the  result  of  the  litlga- 
tlpn  as  to  the  former.  Within  the  meaning  of 
the  latter  clause  of  the  excerpt  from  16  Cyc., 
supra,  there  is  no  necessary  connection  be- 
tween the  defendants  inconsistent  with  a  de- 
cree in  t&Yot  of  some  ot  them  and  against 
the  others. 

The  cases  cited  in  support  of  the  petition 
for  rehearing  are  uniformly  those  in  which 
the  liability  sought  to  be  enforced  was  joint 
For  example,  Frow  v.  De  La  Vega,  16  WalL 
552,  21  L.  Ed.  60,  the  leading  case  dted  in 
support  of  the  petition,  was  one  wher^  14  de- 
fendants were  charged  with  conspiracy  to  de- 
fraud the  plaintiff  of  certain  lands.  Of 
course,  in  such  an  instance  there  was  a  joint 
liability.  There  could  be  but  one  recovery, 
and  the  release  ot  one  tort-feasor  would  ex- 
onerate the  others.  The  principle  does  not 
apply  here,  for  the  defendants  are  each  liable 
only  pro  tanto,  if  at  all,  without  reference  to 
either  of  the  others,  and  the  plaintiff  may  ai- 
force  his  claim  against  any  one  of  them  as  he 
may  be  able  to  establish  it,  whether  by  tbelr 
consent  or  otherwise,  without  affecting  his 
litigation  with  the  others.  The  text-writer 
in  15  R.  C.  L.  1032,  after  treating  of  the  effect 
of  judgments  against  part  of  a  number  of  In- 
dividuals who  are  jointly  liable  according  to 
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tbe  contentloa  of  tlie  petition  before  ns,  uaea 
thts  langnage  respecting  cotenants. 

"Tenants  in  common  ate  not  pti^M,  and 
are  therefore  not  bound  by  Judgments  rendered 
in  actions  brougbt  by  one  of  their  cotenants 
respecting  tbe  epnunon  property." 


As  tbe  eston)el8  of  judgments  are  mntual, 
the  rule  is  tbe  same  -  on  tbe  other  hand,  so 
tbat  tbe  tenants  in  oommon  cannot  daim  the 
benefit  of  a  decree  in  favor  of  their  cotenants. 
An  iU^uiVilnative  case  supporting  the  text  on 
the  relation  of  tenants  in  common  to  each 
other  Is  Allred  y.  Smith,  ISS  N.  C.  443,  47  S. 
S.  597,  65  Ia  R.  A.  924.  In  that  instance  the 
maternal  ancestor  of  tbe  litigants  had-  con-i 
▼eyed  her  land  to  one  of  them,  O.  A.  Allred. 
After  the  mother's  death  Willie  Allred  insti- 
tuted a  suit  against  the  grantee  in  the  deed, 
and  succeeded  in  having  it  set  aside  and  de- 
dared  void  on  the  ground  of  the  mother's 
mental  incotnpetence.  The  plalntlA'  in  that 
suit  afterwards  joined  with  her  other  broth' 
ers  and  sisters  In  a  suit  against  O.  A.  AUred 
to  imrtitlon  the  land  Into  nine  equal  parts; 
that  being  the  number  of  the  children  in  tbe 
family  of  the  deceased  grantor.  After  an  ex- 
haustive examination  of  the  case  the  court 
held  that  the  other  children  could  elalm  no 
advantage  by  reason  of  the  decree  between 
the  litigants  In  the  suit  to  cancel  the  deed, 
the  reason  being  that  tenants  in  common 
were '  tudependent  of  each  other,  and  that 
nettbw  of  tbem  could  charge  or  estop  tbe 
others,  and  hence  neither  could  taike  advan- 
tage of  anything  done  by  the  others  respect- 
ing the  title  to  tbe  realty  Involved.    There,  as  RIS,  J  J.,  concur. 


here,  it  was  argued  that  as  the  contract  by 
which  title  passed  to  tbe  grantee  was  declar- 
ed void,  it  was  void  as  to  everybody.  The 
court,  however,  held  tbat  it  was  void  only  as 
to  those  who  were  engaged  In  contesting  it. 

The  oUly  concern  whicih  the  executor  of  the 
will  in  the  present  Instance  has  tn  relation  to 
the  real  estate  is  about  tbat  which  does,  In- 
deed, 'belong  td  tbe  estate  of  his  decedent, 
and  even  then  only  for  enough  of  it  to  pay 
the  claims  and  charges  against  tbe  estate 
after  tb^  exhaustion  of  personalty  for  that 
■purpose.  .It  la  enough  to  say  In  that  respect 
that  be  is.  not  interested  In  the  distribution 
of  the  realty  .among  those  entitled  to  claim 
under  the  will.  The  plaintiff  is  entitled  to 
such  proportion- of  the  property  as  he  has  ob- 
tained by  the  pro  confesso  decree  against  the 
defendants  who  did  not' resist  this  suit.  He 
is  also  entitled  to  what  may  come  to  him  un- 
der the  wUI.  The  remainder  will  descend,  as 
provided  by  the  will,  to  those  of  the,childi^ 
who  succeaysfully  resisted  tbe  plaintiff's  claim 
In  this  suit.  Tbe  plaintiff  stands  in  the  shoes 
(rf  tbose  over  whom  behM iirevalled.  i 

The  nonahswerlng  defendants  are  not  here 
complaining.  Indeed,  they  are  not  before 
this  Court,  beicause  the  notice  of  appeal  was 
not  served  upon  them.  As  to  them  we  'ctmnot, 
fbr  want  of  jurisdiction,  disturb  tbat  which 
they  are  willing  should  stand.  We  can  deal 
only  with  thot^  parties  who  are  before  us, 
and  the  successful  defendants  must  be  satis- 
fled  with  tbe  decree  we  have  rendered.  Tbe 
petition  ft>r  retwarlntr  must  be  denl^ 

McBRIDE,  0.  J.,  and  BBNSON  and  HAB^ 
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WELCH  T.  JOHNSON  et  aL 
(Supreme  Court  of  Oregon.     Sept.  9,  1919.) 

1.  Pleading    «=»34(7)— Complaint,  TnotroH 

DBMCBBABLE,    SUIPFICIENT    AOAINST    OBJEC- 
TION Not  Raised  Belov. 

A  complaint,  in  a  suit  to  reform  a  deed  by 
striking  out  a  purported  obligation  of  pur- 
chaser to  pay  a  note  and  mortgage,  and  relieve 
him  from  liability  to  a  deficiency  judgment  (L- 
O.  !«.  S  426),  although  subject  to  demurrer  for 
not  giving  a  more  specific  explanation  of  plain-' 
tiff's  own  conduct  to  shovr  that  the  mistake  did 
not  arise  from  his  own  gross  negligence,  held 
sufficient  as  against  an  objection  thereto  urged 
for  the  first  time  upon  appeal,  as  every  rea* 
sonable  inference  should  be  given  in  favor  of 
the  complaint  that  can,  \ie  drawn  therefrom. 

2.  Pleadinq  €=>16ft— New  MAtteb  in  Sub- 
stance Denials  Requibes  mo  Rbplt. 

Where  following  the  words,  "Tliis  defend- 
ant admits  and  alleges,"  the  answer  makes  af- 
firmatdve  statements  which  in'  form  are  Hew 
matter,  but  id  sdbstance  amount  merely  to  de- 
nials, a  reply  is  oiineoeMary. 

8.  Afpbai,  AjtD  Bbbob  «=>101,0(1)-'Findino 
orXiOWEB.CoUBT  Will  Not  be  Disturbed. 

~Ib  8  suit  to  reform  a  .deed,  finding  of  trial 
judge,  who  heard  and  saw  the  witnesses,  that 
there  was  a  mistake,  should  not  be  disturbed, 
the  contrary  evidence  consisting*  only  of  a  few 
suspicions  circumstances. 

4.  MOBTOAOES  «=»280(3)— MOBTOAQEX  CAN- 
NOT Uboe  Assuiiftion  Clause  Insebted 
BT  Mistake. 

Mortgagee '  cannot  avail  himself  of  assump- 
tion clause  inserted  through  mistake  or  over- 
sight of  the  scrivener,  and  without  the  knowl- 
edge or  consent  of  dtiier  grantor  or  grantee. 

5.  Refobmation  of  Instbumbnts  ®=>26  — 
When  Authobized  fob  Uistakb  of  Stx- 
noqbapheb  of  Pabtt. 

Where  both  plaintiff,  seeking  to  reform  a 
deed  by  striking  out  a  clause  assuming  a  mort- 
gage made  by  his  grantors  to  mortgagee,  and 
his  grantors,  agree  that  the  clause  was  inserted 
by  mistake,  and  no  element  of  estoppel'  being 
available  to  tiie  mortgagee,  who  was  not  induc- 
ed by  the  assumption  provision  to  diange  bis 
position  to  his  disadvantage,  held,  that  pur- 
chaser was  not  guilty  of  such  Negligence  in 
failing  to  read  the  deed  prepared  by  his  own 
stenographer,  and  executed  and  recorded  by  his 
grantors,  as  would  prevent  reformation  of  the 
deed. 

6.  Appeal  and  Bbbob  ^=91036(3)  —  Refob- 
mation of  Instbuments  €=»33  —  When 
Defect  in  Necessaby  Pasties  Defendant 
is  immatebial. 

In  a  smt  to  reform  a  deed  by  striking  out 
the  clause  obligating  purchaser  to  pay  a  note 
and  mortgage,  purchaser's  grantors,  aa  well  as 
their  mortgagee,  should  be  made  parties,  but,  on 
mortgagee's  appeal  from  a  judgment  for  pur- 
chaser,  the  cause  need  not  be   remanded  for 


failure  to  make  grantors  parties,  wbere  tbey, 
as  witnesses  for  plaintiff,  testified  that  he  did 
not  agree  to  assume  the  note  and  mortgage, 
which  estops  their  denial  diMreof. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomali 
County ;  W.  N.  Catena,  Judge. 

Suit  by  A.  Welcb  against  Jobn  R.  Johnson 
and  others.  Judgment 'for  plaintiff,  and  tbe 
named  defendant  appeals.    Affirmed. 

The  object  of  this  litigation  is  to  deter- 
mine whether  a  deed,  delivered  to, A.  Welch, 
should  be  reformed  by  striking  out  a  pro- 
vision which  purports  to  obligate  Welch  to 
pay  a  note  and  mortgage  held  by  John  R. 
Johnson.  On  October  28,  1911,  John  R. 
Johnson  sold  and  conveyed  a  tract  ot  or- 
chard land  In  the  Hood  river  section  to 
liUlle  J.  Scott  Rlcord  for  the  agreed  price 
of  $13,500.  LUlie  J.  Scott  Rlcord  paid  $3,000 
tn  cash,  and  she  and  her  husband  gave  their 
note  to  Johnson  for  $10,500  for  the  balance 
of  the  purchase  price.  The  note  .was  paya- 
ble five  years  after  October  28,  1911.  The 
Rlcords  secured. the  note  by  glrlng  a  mort- 
gage on  tbe  land  purchased  from  Johnson. 
On  November  1,  1912,  the  Rlcords  conveyed 
the  land,  to  Katherine  Vreeland.  The  deed 
received  by  Katherine  Vreeland  was  made 
subject  to  tbe  mortgage  held  by  Johnson, 
and  also  contained  these  words: 

"The  payment  of  which  said  promissory  note, 
and  the  release  of  the  said-  mortKace»  ezecnted 
to  secure  the  same,  is  hereby  assumed  by  die 
said  Katherine  Vreeland," 

On  November  7,  1912,  Katherine  Vree- 
land and  her  husband,  George  Vreeland, 
deeded  the  land  to -her  father,  A.  Welch,  and 
this  deed  contained  the  following  prov&don: 

,  "The  payment  of  which  said  promissory  note, 
and  the  release  of  said  mortgage  executed  to  se- 
cure the  same,  is  hereby  assimied  by  the  said 
A.  Welch,  the  grantee  hereunder;  and  that  we 
will,  and  our  heirs,  executors,  and  administra- 
tors shall,  forever  warrant  and  defend  the  same 
from  the  lawful  claims  and  demands  of  iJl  per- 
sons whomsoever,  save  and  except  as  to  the  said 
mortgage  and  promissory  note,  which  tbe  said 
A.  Welch  hereby  assumes  and  agrees  to  pay." 

On  February  8,  1914,  Welch  conveyed  the 
property  to  the  Pacific  Land  Company,  a.  cor- 
poration. The  Pacific  Land  Company  quit 
the  property,  and  afterwards,  on  March  16, 
1915,  because  of  the  fact  that  the  fruit  trees 
and  the  strawberry  plants  needed  care  and 
attention,  Johnson  entered  upon  the  prem- 
ises, and  since  that  time  has  been  in  posses- 
sion. 

Claiming  that  the  assumption  clause  in 
the  deed  from  the  Vreelands  to  Welch  made 
the  latter  liable  for  the  payment  of  the  note, 
Johnson  began  an  action  against  Welch  for 
the  recovery  of  $10,500,  the  principal  due  on 
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tbe  note,  together  with  accnied  Interest  and 
$1,000  attorney's  fees.  Welch  answered  the 
complaint  In  the  action,  and  then  commenced 
this  suit  by  filing  a  complaint  In  the  nature 
of  «  croBS-blU.  A  seccHid  amended  complaint 
was  aftOTwards  filed,  and  this  pleading  con- 
tains five  alleged  canses  ot  suit.  In  tbe 
first  canse  of  suit  the  plalntlft  avers  that  ne- 
gotiations betwe«i  Welch  and  the  Vreelands 
resulted  In  an  agreement  to  the  effect  that 
the  Vreeianda  were  to  convey  to  Welch  their 
equity  in  the  property,  and  that  Welch 
shopld  take  the  premises  subject  to  the  mortr 
gage;  tl)at  there  was  never  any  understand- 
ing or  agreement  that  Welch  was  to  .assume 
or  pay  the  not»  and  mortgage ;  that  In  tbe 
preparation  of  the  deed,  and  through  the 
mistake  of  the  scrivener,  and  without  the 
knowledge  or  consent  of  the  Vreelands  or 
of  Welch,  the  assumption  clause  was  Insert- 
ed in  the  deed ;  •  that  Welch  did  not  read  or 
know  the  contents  of  the  deed,  and  that  nel- 
'  ther  the  Vreelands  nor  Welch  had  any  knowl- 
edge of  the  assumption  clause  being  in  the 
deed  until  abOnt  January  1,  1017;  that  It 
was  not  the  purpose  or  intent  of  tbe  Vree- 
lands to  insert  the  assumption  clause  In  the 
conveyance;  and  that  It  was  not  tbe  pur- 
pose or  intent  of  Welch  to  accept  a  deed 
containing  an  assumption  clause. 

.Id  tbe  second  cause  of  suit  the  plaintiff 
avers  that  Johnson  commenced  his  suit 
against  the  Padflc  Land  Company,  as  the 
sole  defendant,  for  the  foreclosare  of  tbe 
note  and  mortgage,  and  that  on  December  S, 
1916,  the  suit  terminated  in  a  stipulated  and 
final  decree  against  the  land  for  the  amount 
of  the  note,  and  that  because  of  the  rendition 
of  that  decree  Johnson  is  estopped  to  prose- 
cute the  action  at  law  against  Welch. 

The  third  cause  of  snlt  contains  a  redtal 
of  the  prosecution  of  the  foreclosure  suit  to 
a  final  decree,  and  an  allegation  that  when 
Johnson  elected  to  prosecute  the  salt  In  fore- 
closure his  act  constituted  an  election  of 
remedies,  and  deprivea  him  of  the  rlt^t  sub- 
sequently to  maintain  the  action  at  law. 

The  fourth  cause  of  salt  does  no  mo''e 
than  to  assert  that— - 

"Tbe  sole  purpose  and  intent ,  of  the  com- 
mencement* and  prosseCTition  of  such  action  at 
law  is  to  enforce  a  personal  liability  on  the  said 
redtala  in  the  deed  against  this  plaintiff,  and  to 
avoid  and  nullify  the  force  and  effect  of  sec- 
tion 426,  L.  O.  Lb 

Tbe  fifth  eanse  of  suit  is  to  tbe  efl^ect  that 
Johnson  failed  to  issue  an  execution  on  the 
decree  obtained  In  the  foreclosure  suit,  and 
that  therefore  he  ought  not  to  be  allowed 
to  prosecute  the  action  at  law  nntil  tbe  mort- 
gaged premises  are  first  sold  on  execution. 

Johnson  demurred  to  tbe  second,  third, 
fourth,  and  fifth  causes  ot  suit  The  de- 
murrer was  sustained,  anfi  then  Johnson 
filed  bis  answer  to  the  first  cause  of  suit 
No  reply  was  filed  by  Welch. 


Process  was  not  served  npoo  Eatherlne. 
Vreeland  or  George  Vreeland,  nor  did  they 
appear  in  the  suit  except  as  witnesses  for 
Welqh.  Johnson  was  the  only  person  upon 
whoqi  summons  wo^i  serve<l,  and  he  alone 
answered.  This  suit  was  tried  upon  the  Is- 
sues made  by  the  first  cause  of  suit  and  tbe 
answer  filed  by  Johnson.  The  trial  resulted 
In  a  decree  striking  out  the  provision  con- 
cerning the  assumption  of  the-  mortgage. 
Johnson  appeal^,  but  Welch  did  not  appeal 
tioip.  the  order  sustaining  the  demurrer  to 
the  second,  third,  fourth,  and  fifth  causes  of 
spit. 

Bmest  O.  Smith,  of  Hood  River  (Hunt- 
ington &  Wilson,'  of  Portland,  and  Ernest 
O.  Smith,  of  Hood  River,  on  the  brief),  for 
appellant. 

W.  A.  Robbins,  of  .Portland  (Charles  A. 
Johns,  of  Salem,  and  W.  A.  Robbins,  of  Port- 
land, on  the  brief),  for  respondent. 

HARRIS,  J.  fitter  stating  tbe  facts  as 
above).  [1]  Tbe  appellant  contends  that  the 
allegations  in  the  first  cause  of  suit  do 
not  comply  with  tbe  rule  that  the  com- 
plaint, in  cases  of  this  kind,  should  dis- 
tinctly show  what  was  tbe  original  agree- 
ment of  the -parties,  and  should  point  out 
vrlth  dsMness  and  precision  wherein  there 
was  a  mistake,  and  should  show  that  the 
mistake  did  not  arise  from  the  gross  negli- 
gence of  the  plaintiff,  Lewis  v.  Lewis,  6  Or. 
170,  177.  Tbe  complaint  does  distinctly 
show  'wtMt  was  the  original  agreement,  and 
it  also  points  oat  precisely  wherein  there 
was  a  mistake.  A  demurrer  to  the 'first 
cavse  of  suit  might  have  required  the  plain- 
tiff to  give  a  more  specific  explanation  of 
bis  own  conduct  in  order  sufficiently  to  show 
that  the  mistake,  did  not  arise  from  his  own 
gross  negligence.  There  is  not,  however,  a 
complete  absence  of  allegations  concerning 
the  lack  of  negligence  on  the  part  of  the 
plaintiff,  and  at  tbe  most  the  only  criticism 
that  can  be  made  of  tbe  averments  in  the 
complaint  is^  that  it  contains  a  defective 
statement  of  a  giood  cause  of  suit ;  and  con- 
sequently, when  the  objection  is  for  the  first 
time  urged  on  the  hearing  in  this  court, 
"every  reasonable  inference  should  be  given 
in  favor  of  the  complaint  that  can  be  drawn 
therefrom."  Hyland  v.  Hyland,  19  Or.  SI. 
58,  23  Pac.  811,  814;  Osbom  v..  Ketcbum,. 
25  Or.  352,  357,  35  Pac.  972. 

[2]  It  Is  argued  that  by  falling  to  reply 
the  plaintiff  admitted  the  appellant's  claim, 
following  tbe  words,  "This  defendant  ad- 
mits and  alleges,"  are  affirmative  statements 
which  in  form  are  new  matter,  but  in  sub- 
stance amount  merely  to  denials;  and  hence 
a  reply  was  not  necessary.  Eabat  v.  Moore, 
48  Or.  191,  195,  85  Pac.  506 ;   31  Oyc.  244. 

[3]  The  plaintiff  maintained  an  office  in 
Portland.    Katherlne  Vreeland,  the  daughter 
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of  plaintiff,  and  George  Vreeland  had  been 
marrted  in  July,  1911,  and  we  Infer  from 
the  record  tbat  they  Ured  in'  or  near  Hood 
River.  Welch  owned  an  "equity"  In  a  tract 
of  land  In  the  Hood  River  valley.  Soon  after 
the  Vreelands  purchased  the  Johnson  land 
they  expressed  a  desire  to  secure  the  tract 
In  which  Welch  owned  an  "equity";  and, 
according  to  the  testimony  of 'Wddi,  "they 
suggested  they  would  like  to  turn  la  their 
equity  in  this  place;  and,  ks  she  was  my 
daughter,  I  told  her  I  would  take  that  equity, 
the  equity  In  the  piece  of  property  in  the 
Hood  river  orchard  lands,  for  the  piece  they 
desired."  In  the  language. of  George  Tree- 
land,  the  parties  "Just  switched  equities." 
A.  Welch,  George  Vreeland,  and  Katherlne 
Vreeland  all  testified  in  positive  terms  that 
they  agreed  to  exchange  equities,  and  that 
there  was  no  agreemebt  that  Welch,  should 
assume  the  payment  of  the  note  and  mort- 
gage held  by  Johnson.  Welch  and  the  Vree- 
lands were  the  only  persons  who  had  actu- 
al knowledge  of  the  termd  0!f  the  agreement 
No 'witnesses  testified  that.  Welch  agreed  to 
pay  the  note  or  to  procure-  a  release  of  the 
mortgage.  The  only  evidence  contradicting 
the  story  told  by  Welch  and  the  Vreelands 
consists  of  alleged  suspiciona  circumstances, 
including  the  relationship  between  Welch  and 
the  Vreelands,  the  assumption  clause,  in  the 
deed  from  Welch  to  t^e  Pacific  Land  Com- 
pany, and  the  like.  It  must  be  remembered- 
that  this  Is  not  a  case  ^phere  the  grantee  is 
asserting,  and  the  grantors  are  denying, 
that  there  was  a  mistake ;  but  here  not  only 
the  ^antee,  but  also  the  grantors,  are  unre- 
servedly agreed  that  a  mistake  was  made  In 
the  preparation  of  the  deed.-  The  fact  that 
all  the  persons  who  knew  abont  the  terms 
of  the  agreement  testified  that  there  was  a 
mistake  made  In  the  pre^ration  of  the  deed, 
and  there  was  no  evidence  to  the  contrary, 
except  a  few  suspicious  dicumstances,  and 
the  fact  that  the  trial  judge  saw  and  heard 
the  witnesses,  and  on  that  account  was  In  a 
better  position  to  pass  upon  the  credibility 
of  those  witnesses,  present  a  situation  where 
the  findings  of  the  trial  Judge  'are'  peculiarly 
entitled  to  respect;  and  we  therefore  con- 
clude that  the  findings  of  the  trial  Judge 
concerning  the  fact  of  mistake  should  re- 
main undisturbed.  Tucker  v.  Klrkpatrlck, 
88  Or.  677,  679,  169  Pac  117;  Rowe  v.  Free- 
man, 89  Or.  428,  435,  172  Pac.  508,  174  Pac. 
727. 

[4]  The  deed  which  the  plaintiff  seeks  to 
have  reformed  was  prepared  in  his  office  by 
his  stenographer.  Welch  testified  that,  whe» 
the  Vreelands  said  that  "they  wanted  the 
other  place,"  :he  "told  them,  'All  right* 
They  said,  *Flx  up  the  deed  and  send  up  to 
them.'"  Continuing  his  testimony,  Welch 
stated:  "I  had  my  stenographer  prepare  a 
dteed  for  an  equity  in  a  certain  piece  of  prop- 
erty.   It  was  sent  up  there  and  signed,  and 


put  on  record  in  fiood  River  county."  Wbem 
asked  whether  the  clanses  concerning  the 
assumption  of  the  mortgage  were  inserted  in 
the  deed  by  his  authority  or  with  his  knowl- 
edge, he  answered:  "They  were  not  Tbey 
were  Inserted  there  by  copying  a  deed."  Al- 
though Welch  stated  tbat  be  had  no  recol- 
lection of  having  aeeai  the  deed  from  the 
Rlcords  to  Katherlne  Vreelandi  neverthe- 
less, if  the  presence  of  the  assumption  danae 
in  the  deed  to  Welch  is  to  be  accounted  for 
by  saying  that  it  was  "inserted  there  by 
copying  a  deed,"  the  reasonable  lnf«encQ  is 
that  the  stenographer  had  the  dee(l  which 
the  Rlcords  gave  to  E^therlne  Vreeland.  At 
any  rate,  the  testimony  of  Welch  is  to  the 
effect  that  the  paper  was"  prepared  by  bis 
stenographer  upon  his  Instruction  to  "pie- 
pare  a  deed  for  an  equity  la  a  certain  piece 
of  property,"  and  presumably  the  stenogra- 
pher had  In  her  possesstooa  and  copied  from 
the  deed  which  the  Rlcords  had  made.  After 
the  paper  had  been  prepared  by  the  8ten<v- 
rapher  it  was  forwarded,  to  the  Vreelands 
at  Hood  River,  and  they  appeared  before  a 
notary  public  on  November  7,  1912, -and  sign- 
ed and  acknowledged  tiie  Instrument. 
George  Vreeland  caused  the  deed  to  be  re- 
corded on  November  9,  1912,  and  at  some 
subsequent  time  he  returned  It  to  Wdch. 
On  December  28,  1916,  Welch  received  a  let- 
ter from  the  attorney  for  J-ohnson,  advising 
him  that  Johnson  had  obtained  a  decree 
against  the  Pacific  Land  Company  "foreclos- 
ing the  mortgage  on  the  property  [describing 
it],  which  together  with  the  note,  yon  as- 
sumed and  agreed  to  pay  In  the  deed  given 
to  you  by  your  daughter,  *  *  f  on  Novem- 
ber 7,  1912";  and  saying  also  that  "you  are 
personally  responsible  for  the  payment  of 
this  claim  in  fuU,"  and  "that  Mr.  Johnson 
looks  to  you  for  payment  of  this  indebted- 
ness." According  to  the  testlpiooycOf  Welch, 
he  did  not  know  of  the  existence  of  the  as- 
sumption provision  In  the  deed  prior  to  the 
receipt  of  that  letter.  Oeorge  Vreeland  did 
not  know,  when  he  signed  the  deed,  tbat 
the  document  contained  the  assumption  pro- 
vision; and  Katherlne  Vreeland  said,  in 
substance,  that  she  supposed  th|t  the  deed 
merely  transferred  the  equity.  Welch  did 
not  ask  for  or.  receive  an  abstract  of  title. 

It  Is  not  surprising  tbat  Welch  did  not 
ask  for  an  abstract,  or  that  the  Vretiands 
did  not  read  or  notice  the  assumption  pro- 
vision in  the  deed  signed  by  them,  because, 
in  the  language  of  George  Vreeland,  "It 
was  a  family  agreement"  If,  -as  the  trial 
court  expressly  found,  the  assumption  clanse 
was  Inserted  In  the  paper  .-"by  and  throng^ 
a  mistake  or  oversight  of  the  scrivener,  and 
without  the  knowledge  or  consent  of  either 
the  grantor  or  grantee,"  Wdch  is  entitled  to 
a  reformation  of  the  deed,  and  Jdmson  can- 
not avail  himself  of  the  assumption  clause. 
Bradshaw  t.  Provident  Trust  Co,  81  Or.  55, 
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ee,  VSfi  Pac.  274';  Uoyd  ▼.  Lowe  (Oolo.)  165 
Pac.  e09,  L.  R.  A.  1918A,  999;  Parcb^  v. 
Gheasman,  53  Mont  480,  104  Pac.  681.    ' 

[5]  Tbe  appellant  argues  that  Welcb  wag 
negligent,  and  on  that  account  cannot  ask  for 
a  reformation  of  the  deed.  It  is  true  that, 
stated  In  broad  terms,  the  rule  is  that'eq- 
uitr  win  not  relieve  a  person  from  his  erfo- 
neons  acts  or  omissions  resulting  tibm  lA6 
own  negligence  (2  Pom.  Eq.  larls.  [3d  Ed.] 
S,  839) ;  and  yet,  as  pointed  out  by  Prof. 
Pomeroy  in  bis  legal  classic,  it  is  not  correct 
to  say  that  a  mistake  resulting  from '  the 
complaining  party's  own  nejiUgenoe  w^U  dev- 
et  be  relieved,  but —  •.     . 

."It  would  be  more  accurate  to  gay  .that  ^here 
tbe  mistake  Is  wholly  caused  by  the'  want  of 
that  care  and  diligence  in  the  transaction  which 
should  be  used  by  every  person  of  reasonaMe 
prudence,  and  the  absence  of  which  would  be  a 
vlolatioii  of  legal  duty,  a  court  ol  equity  will 
not  interpose  its  relief;  but;  even  with  thia 
more  guarded  mode  of  statement^^  each  instance 
of  negligence  must  depend  to  a  great -extent 
upon  its  own  circumstances.  It  is'  not  every 
negligence  that  will  stay  the  hand  of  the  court. 
The  conclusion  from  the  best  authorities  seems 
to  1)0  that  the  neglect  must  amount  to  the  vio- 
lation of  a  positive  legal  daty.  He  highest 
possible  care  is  qot  demanded.  Even  a  cl«arly 
established '  negligence  may  not  of  itself.  l)«  a 
sufficient  ground  for  refusing  r^ef,  it  it  ap- 
pears that  the  other  party  has  not  been  preju- 
diced thereby.  '  In  addition  to  the  two  foregoing 
requisites,  it, has  been  said  that  equity  would 
never  give  aiiy  relief  from  a  mistake  if  the 
party  could,  by  reasonable  diligence,  have'  as- 
certained the  real  facts ;  nor  where  the  means 
of  information  are  open  to  both  parties,  add  no 
confidence  is  reposed;  nor  nnlesa  the  other  par- 
ty was  under  some  obligation  to  diidose  the 
facts  known  to  himself,  and  concealed  them.  J^ 
moment's  reflection  wiU  clearly  show  that  these 
rules  cannot  possibly  apply  to  all  instances  of 
mistake,  end  furnish  the  prerequisites  for  all 
species  of  Belief.  Their  operation  is,  indeed, 
quite  narrow;  It  is  confined  to  the  single  re- 
lief of  cancellation,  and  even  then  it  is  rwtrict- 
ed  to  certain  special  kinds  of  agreemeots."  2 
Pom.  Eq.  Juris  (3d  Ed.)  |  856. 

The  principle  discussed  by  Pfof.  Pomeroy 
was  recognized  and  approved  In  Howard  v. 
Tfettelbaum,  61  Or.  144,  149,  120  Pac.  1873, 
875,  where  it  is  said: 

"Negligence,  in  order  to  bar  equitable  relief, 
in  case  of  mutual  mistake,  clearly  established, 
must  be  so  gross  and  inexcusable  as  to  amount 
to  a  positive  violation  of  a  legal  duty  on  the' 
part  of  tbe  complaining  party." 

See,  also,  34  Cyc.  940. 

But,  repeating  the  language  of  Prof.  Pom- 
eroy, "each  instance  of  negligence  must  de- 
pend to  a  great  extent  upon  its  own  circum- 
stances." To  the  same  effect  are  Powell  v. 
Heisler,  16  Or.  412,  416,  19  Pac.  109;  Far- 
well  v.  Home  Ins.  Co.,  136  Fed.  93,  98,  68  C. 
C.  A.  557;  Shields  v.  Mongollon  Exploration 
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Co.,  137  Fed.  .539,  650,  70  O.  a  A-  123.  Nor 
Is. the  failure  of.^  complainant  to  read  an 
Instrument .  cpnclusive  evidence,  as  a  matter 
of  law,  that  the  ;mlstake  was  ^oe  to  bis  neg- 
ligence. West  V.  Suda,  69  Conn.  60,  62,  36 
Atl- 1015;  Hltchina  v.  Peftingill,  58  N.  H.  3; 
l^radshan  -v.  Provident  Trust  Co.,  81  <Jr.  65, 
59,  15S.Pac.  274;  Lloyd  ▼.  Lowe  (Colo.) 
165  Pac..^,  610,  li.  B.  A.  1918A.  999;  6 
Pom.  Eg.  Juris.  {  680.  See,  al9(^  Albany 
City  Savings  Institntion  v.  Burdidc,,  87  N.  T. 
40;  Story  y.  OammeU,  68  Neb.  709,  94  N.  .W. 
OSajiiTayloic  v.  Glens  Falls  Ins.  Co.,  44  Fla. 
^73».32  Soutb-  887.  "  , 

Tbe  FBCOfrd  doe»  not  present  any. element 
of  estoppel, as  between  Johnson  and  Welch. 
It,  ^ste^d  of  being  tbe  mortgagee,  Johnson 
were,  an  a^slgpee  ot  the  mortgagee,  and  bad 
piucbased  the. mortgage  after. tbe  delivery  o£ 
the  deed  to  Welch  on  tbe  faith  of  the  added, 
security,  afferded  by  the.  assumption  clause,, 
or  If  Johnson. bad  changed  bts  position  to 
bis  disadvantage  ^y  reason  of  the  assump- 
tion provision  io  the  deed  to  Welch,  quite  a- 
different  case  would  confront  us.  Interna- 
ticijfa.1  M<)rtgage  Bank.  v.  Matthews,  92  Wash. 
180,  158.Pac.  991,  Johnson  paid  nothing  on 
account  of  tbe  assumption  clause;  he  nei- 
ther did,. nor  omitted  to  do,  any  act  on  ac- 
count of  ft ;  and,  so  far  as  be  is  concerned 
and  for  all  practical  purposes,  any  advantag- 
es reaped  from  it  by  him  are  gratuitous.  We 
conclude  from  tbe ,  circumstances  disclosed 
by  tbe  record,  and  especially  in  view  of  the 
fact  that  the  grantors  and  grantee  named  in 
the  deed  agree  that  there  '^as  a  mistake  as 
alleged  by  the  complainant,  and  in  view  of 
the  further  fact  that  there  is  no  element  of 
estoppel  available  to  Johnson,  that  Welcb 
was  not  guilty  of  vncb  negligence  as  will  pre- 
vent a  rciformation  of  the  deed.  Stone  v. 
Moody,  41  Wash.  680,  84  Pac.  617,  85  Pac. 
346,  S  L.  R;  A.  (N.  S.)  799. 

[6]  The  Vreelands  had,  by  tbe  assumption 
clause  in  the  deed  from  the  Rlcords,  obligat- 
ed tbemselves  to.  pay  the  note  and  mortgage, 
and  they  were  tjierefore  vitally  Interested  In 
any  Change  that  might  be  made  in  the  deed 
to  "Welch."  Stover  T.  TompMns,34  Neb.  465, 
51  N.  W.  1040.- 

The  Vreelands  were  necessary  parties,  and 
ougljLt  to  have  been  served  with  summons  and 
complaint,  so  tbat  any  decree  which  might  be 
rendered  would  bind  them  as  well,  as  John- 
son and  Welch.  All  tbe  parties  to  a  deed 
wbb  are  affected  immediately  or  consequen- 
tially by  a  mistake  should  be  made  parties, 
as  they  are  entitled  to  be  heard  upon  any 
matter  that  might  affect  their  rights  under 
the  decree.  Center,  Creek  Water  &  Irriga- 
tion Co.  V.  Lindsay,  21  Utah,  192,  60  Pac. 
559 ; .  First  National  Bank  v.  Fessler,  84  N.  J. 
Eq.  166,  92  Atl.  914;  Taylor  v.  Eolmes  (C. 
C.)  14  Fed.  49a  514;  C<de  v.  Fickett,  95  Me. 
265,  260,  49  Aa  1066;  Helhnan  v.  Schnei- 
der, 75  111.  422,  429;   Do  Groot  v.  Wright,  9 
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N.  J.  Eq.  65,  68;  Oliver  t.  Clifton,  69  Ark. 
187,  190,  28  S.  W.  817 ;  Bonvlllata  v.  Boden- 
heimer,  U7  La.  794,  815,  42  South.  27St. 

The  CBCts  here  are  unlike  the  facts  in 
Beasley  r.  Shlvely,  20  Or.  508,  20  Pac.  848, 
and  hence  vre  would  not  be 'Justified  here  In 
dismlsBlng  the  suit,  as  was  done  there.  Nor 
need  we  remand  the  cause  with  general  di- 
rections, or  with  special  directions,  like 
those  given  in  Mangiu  v.  Kellogg,  22  Idaho, 
137,  124  Pac.  651,  653.  Katherlne  Vreeland 
and  Qeoigi  Vreeland  appeared 'as  witnesses 
for  Welch,  and  as  such  witnesses  testified 
that  Welch  did  not  agree  to  assume  the  note 
and  mortgage,  and  that  the  assumption  pre- 
vision was  Inserted  in  the  deed  to  Welch 
through  a  mistake.  This  testimony,  given  by 
the  'Vreelands,  estops  them  from  denying 
Welch's  right  to  a  reformation  of  the  deed, 
and  dispenses  with  the  Aecessity  of  remand- 
ing the  cause.  'Vial  v.  Norwich  Fire  Ins. 
Society,  172  llL  App.  134,  140,  affirmed  in 
257  IlL  365,  100  N.  B.  929,  44  h.  B.  A.  (N.  S.) 
817,  Ann.  Cas.  1914 A,  1141;  Gardner  v.  Kin- 
ney, 60  Or.  292,  296,  117  Pac.  971.  See,  al- 
so, De  Vol  V.  Citizen's  Bank,  181  Pac.  988. 

The  decree  appealed  from  is  afflrnied. 

McBRIDBt  0.  J.,  and  BURNETT  and 
BEAN,  JJ.,  concur. 


IRWIN  V.  KLAMATH  COUNTT. 
(Supreme  Court  of  Oregon.    Sept  28, 1919.) 

1.  COTTNTMS  «=3l89— DiBTBIOr  ArTOBIWT  UH- 
AUTBOXIZED  TO  CONTOAOT  VOK  SeBVICES  IB 

Procuring  Evidence.  . 
Laws  1916,  c  141,  {  24,  reauirlng  district 
attom^s  to  prosecute  diligently  persons  vio- 
lating the  act  prohibiting  the  sale  of  intoxicat- 
ing liquors,  and  section  25,  providing  for  pay- 
ment by  the  county  court  of  expenses  and  dis- 
bursements incurred  therein  by  and  under  the 
direction  of  the  district  attorney,  do  not  an- 
thofize  a  district  attorney  as  the  county's  agent 
to  make  a  specific  contract  for  services  in  pro- 
curing evidence, spccifjinK  the  amount  the  coun- 
ty shall  pay,  in  the  absence  of  statutory  pro- 
vision therefor,  in  view  of  L.  O.  L.,  {  037,  plac- 
ing the  contract  power  with  the  county  court. 
(Per  Johns  and  McBride,  JJ.) 

2.  GouRTiBS  «s»189— District  Attobnet  Uif- 

AUTHOBIZEO    TO    EMPLOY     AOENTS    TO     FBB- 

BET  Out  'Violations  of  Liquor  Law, 
The  words,  "expenses  incurred  and  disburse- 
ments made  by  and  under  the  direction  of  dis- 
trict attorney,"  in  Laws  1915,  c.  141,  §  25,  have 
reference  to  ordinary  expenses,  including 
amounts  actually  disbursed,  or  for  which  be 
made  liimself  personally  liable,  -such  as  hotel 
bills,  railroad  fare,  etc.,  incurred  while  pros- 
ecuting violators  of  Prohibition  Law,  but  does 


not  include  employment  of  agents  by  the  mondt 
to  travel  over  the  county  to  ferret  out  possible 
offenders  and  gather  evidence.   (Per  Bennett,  J.) 

Bean,  3.  dissenting. 

Department  No.  i^ 

Appeal  from  Circuit  Court,  damath  Coun- 
ty; F.  M.  Calkins,  Judge. 

Action  by  John  Irwin  against  Klamath 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

The  plaiatlfr  aQeges  tliat  at  all  times  here- 
inafter stated  he  was  the  duly  elected,  quail- 
fled,  and  acting  district  attorney  tn  and  for 
Klamath  county,  and  that  as  such  district  at- 
torney and  as  agent  of  the  defendant,  under 
the  provisions  of/chapter  141  of  Laws  of  1915, 
he  employed  one  Wypn  "to  do  and  jwrform 
labor  for  the  defendant  In  and  about  -procur- 
ing evidence  in  the  matter  of  the  tUeghl  sale 
of  Intoxicating  liquors  in  Klamath  county.  Or., 
and  obtaining  and  attempting  to  obtain  evt- 
dehce  in  prosecuting  violators"  of  the  prohibi- 
tion law,. at  an  agreed  and  stipulated  price  of 
$85.pei  month  from  January  19,  1916,  to  Feb- 
ruary 19,.  1916 ;  and  from  February  18,  1916, 
to  May  19, 1916,  "at  the  agree^  and  stipulated 
price  at  the  rate  of  $100  per  month." 

Th^re  are  four  causes  of  action,  all  of -a 
like  nature  and  founded  upon  sihinar  allega- 
tions, makhig  a  total  of  $911.10,  assigned  to 
the  plaintiff,  who  was  then  such  district  at- 
torney, and  for  which  he  prays  Judgment 
against  the  county.  It  aKiears  from  the  com- 
plaint that  the  plaintiff  as  district  attorney 
audited  and  approved  the  claims  against  tlie 
county  for  such  alleged  services,  and  that  the 
claims  were  presented  to  and  disallowed  by 
the  defendant 

The  answer  admits  that  the  plaintiff  was 
district  attorney  at  the  time  alleged,  but  de- 
nies "that  John  Irwin  was  the  agent  of  the 
defendant  under  the  provisions  of  chapter  141 
of  the  General  Laws  of  the  state  of  Oregon, 
for  the  year  1915,  or  under  the  provisions  of 
any  other  law."  It  further  denies  that  he 
employed  Charles  D.  Wynn  or  any  other  per^ 
son  for  and  oq  behalf  of  the  defendant  denies 
every  allegation  in  paragraph  2  of  the  com- 
plaint, "excepting  defendant  admits  that  the 
claim  mentioned  was  filed,  and  that  the  de- 
fendant disallowed  the  same,"  and  denies 
each  and  every  other  allegation  of  the  com- 
plaint Slriallar  denials  are  made  to  each 
cause  of  action. 

As  a  further  and  separate  answer,  the  de- 
fendant alleges  that  at  such  times  Marlon 
Hanks  was  the  duly  elected  and  qualified 
county  Judge;  that  F.  H.  McCornack  and 
John  Hagelstein  were  commissioners  of  such 
county;  that  as  such  officers  they  had  "the 
general  care  and  management  of  the  county 
property,  funds,  and  business  of  Klamath 
county,  Or.";  that  O.  O.  Low  was  the  sheriff, 
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and  that  Jobn  Irwin,  the  plaintiff,  was  the 
district  attorney;  that  the  defendant  never 
employed  Wynn,  Otis,  Moore,  or  Bardln,  the 
assignors  of  the  plaintiff,  Or  either  of  tl^m, 
"to  do  or  perform  any  labor  for  the  defend- 
ant In  and  about  procuring  evidence  In  the 
matter  of  the  sale  of  Intoxicating  liquors  or 
in  obtaining,  or  attempting  to  obtain,  evi- 
dence In  prosecuting  violators  of  the  laws 
of  the  state  of  Oregon";  that  the  plaintiff 
was  never  authorized  to  employ  them,  and 
that  neither  of  them  ever  rendered  any  serv- 
ice to  Klamath  county,  as  alleged  or  other- 
wise. As  an  affirmative  defense  it  is  alleged 
that  the  officers  of  Klamath  county  were  at 
any  and  all  times  ready  and  willing  to  aid 
and  assist  the  district  attorney  in  obtaining 
evidence  and  prosecuting  violators  of  the 
prohibition  law,  and  the  employment  of  such 
individuals  for  this  purpose  was  unnecessary 
and  unauthorized. 

After  his  motion  to  strilce  was  overruled, 
the  plaintiff  filed  a  general  demurrer  to  the 
further  and  separate  answer,  which  was  over- 
ruled, and  the  defendant  then  filed  a  reply 
In  the  nature  of  a  general  denial.  A  Jury 
was  waived,  and  trial  was  had  before  the 
court,  which  found  for  the  defendant  Judg- 
ment was  entered  against  the  plaintiff  for 
costs,  from  which  he  appeals,  assigning  16 
different  errors,  the  substance  of  which  is 
that  the  court  "erred  in  determining  the  facts 
In  the  case,"  and  "should  have  rendered  Judg- 
ment for  the  plaintur." 

W.  H.  A.  Renner,  of  Klamath  Falls,  for 
appellant. 

C.  J.  Ferguson,  of  Klamath  Falls,  f6r  re- 
spondent. 

JOHNS,  J.  (after  stating  th«  facts  as 
above).  [1]  The  complaint  la  founded  upon  a 
spedflc  contract  between  the  plaintiff  as  dis- 
trict attorney  and  agent  of  the  defendant,  to 
recover  the  agreed  and  stipulated  price  of 
alleged  services  rendered  by  Wynn  and  others 
to  the  defendant.  It  is  contended  that  the 
plaintiff  as  sadb  district  attorney  had  legal 
authority  to  make  such  contracts;  that  he 
did  make  them,  and  that  by  reason  thereof 
the  county  is  ifable  for  the  amount  of  the 
agreed  price.  In  a  measure  this  Involves  the 
Foostructlon  olf  chapter  141,  Laws  1915, 
known  as  the  prohibition  act,  and  the  powers 
and  duties  of  the  district  attorney  under  this 
act  The  primary  purpose  of  this  law  is  to 
prohibit  the  manufacture  and  sale  of  intoxi- 
cating liquors,  and  to  make  It  the  duty  of 
dty,  county,  and  state  officers  to  see  that  it 
is  enforced.  Section  24  of  the  act  provides 
that  "It  shall  be  the  duty  of  the  district  at- 
torneys in  this  state  to  diligently  prosecute 
any  and  all  persons  violating  any  of  the  pro- 
visions of,  and  otherwise  to  enforce,  this  act 
in  their  respective  counties;"    that  for  any 


failure  or  neglect  to  perform  such  duty  tiie 
officer  shall  be  deemed  guilty  of  a  misdemean- 
or, and  subjected  to  fine  and  imprisonment; 
and  that  whenever  any  prosecuting  officer 
shall  fall  or  neglect  to  enforce  these  provi- 
sions, the  Governor,  as  the  chief  executive 
officer  of  the  state,  shall  appoint  prosecutors 
in  his  discretion,  who  shall  perform  like  du- 
ties and  have  like  powers  as  the  district  at- 
torney.   Section  26  provides: 

"All  expenses  ineomd  and  dtebnraements 
mado  by  or  ander  the  direction  of  the  district 
attocoey,  or  the  prosecutor  appointed  bj  the 
Governor,  In  obtaining  or  attempting  to  obtau 
evidence,  or  otherwise,  in  prosecuting  violators 
of  this  act,  shall  be  paid  by  the  county  court  of 
the  county  in  which  violation  shall  be  alleged 
to  have  been  committed,  upon  the  voucher  of 
said  district  attorney  or  proaecator  appointed 
by  the  Govemor,  out  of  the  general  fund  of 
said  county." 


The  alleged  services  were  performed  at  the 
Instance  and  request  of  the  district  attorney, 
and  not  by  a  prosecutor  appointed  by  the 
Governor. 

There  was  a  general  denial  of  the  contract 
and  the  performance  of  services.  The  ckse 
was  tried  without  a  Jury  by  the  court,  which 
found  for  the  defendant  Assuming,  without 
deciding,  that  aU  expenses  incurred  by  the 
district  attorney  should  be  paid  by  the  coun- 
ty court,  the  statute  does  not  authorize  the 
district  attorney,  as  the  agent  of  the  county, 
to  make  a  specific  contract  for  such  services, 
or  to  define  or  specify  the  amount  which  th& 
county  shall  pay,  and  in  the  absence  of  statu- 
tory provision  the  district  attorney  would  not 
have  the  legal  right  to  execute  a  contract 
which  would  be  binding  on  the  county.  Sec- 
tion 937,  L.  O.  L.,  enacted  in  1S62,  provides 
that  the  county  court  has  the  authority  and 
powers  '  pertaining  to  county  commissioners 
to'  transact  county  business,  and'that  it  shall 
have  "the  general  care  and  management  of 
the  ooonty  property,  funds,  and  business, 
where  tbe  Uw-  does  not  otherwise  expressly 
provide."  Without  an  express  provtston  In 
the  statute  or  an  authorized  contract,  a  oona- 
ty  should  be  required  to  pay  only  the  reason- 
able value  of  any  services  or  labor  performed. 
In  tbe  case  of  Brewster  v.  Springer,  80  Or.  66, 
166  Pac.  438,  upon  which  the  plaintiff  relies, 
Qie  statute  ^cpressly  provided  the  compensa- 
tion In  dispute.  There  is  no  such  provision 
tn  section  25  of  the  prohibition  act  If  the 
county  is  liable  for  the  alleged  services,  it  is 
liable  only  for  the  reasonable  value  thereof. 
The  plaintiff  seeks  to  recover  upon  a  spedfle 
contract  for  services  rendered  at  an  agreed 
and  stipulated  price,  and  does  not  allege  or 
prove  the  reasonable  value  thereof. 

The  Judgment  of  the  drcnit  court  Is  af- 
firmed. 


McBRIDB,  OL  X,  coacnn. 
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BE2NNETT,  3.  (concnrrlnK  In  reenlt).  I 
concur  In  the  result  reached  by  Mr.  Justice 
JOHNS. 

[2]  I  think  the  words  "expenses  incurred 
and  disbursements  made  by  or  under  the  di- 
rection of  the  district  attorney"  had  reference 
to  ordinary  expenses  and  disbursements  of 
such  oflScer,  which  he  either  actually  disburs- 
ed or  for  which  he  made  himself  personally 
'iable,  such  as  hotel  bills,  railroad  fare,  etc., 
K^hich  were  incurred  while  in  the  prosecution 
of  violators  of  the  prohibition  law. 

It  was  not,  it  seems  to  me,  the  Intentlcm 
of  the  Legislature  to  give  the  district  attor^ 
ney  power,  under  this  clause,  to  employ 
agents  by  the  month  to  travel  over  the  coun- 
try in  the  ferreting  out  of  possible  offenders 
of  this  kind. 

If  the  district  attorney  has  this  power  it 
must  also  belong  to  any  of  the  special  prose- 
cutors appointed  by  the  Governor,  as  thj  two 
are  coupled  together  in  the  clause  in  regard 
to  expenses.  Again,  if  both  the  district  at- 
torney and  any  other  prosecutor  appointed  by 
the  Governor  have  the  power  to  employ 
agenfi  and  fix  their  fees,  then  these  other 
ag^ts,  if  directed  by  the  district  attorney  or 
the  special  prosecutor,  may  in  their  turn  ap- 
point still  other  agents  and  so  the  process 
might  go  on  unendingly. 

It  seems  to  me  this  construction  should  not 
be  given  to  the  act  unless  the  language  em- 
ployed by  the  Legislature  is  entirely  plain 
and  compelling.  If  the  Legislature  had  In- 
tended anything  of  this  kind  it  would  no 
doubt  have  plainly  provided  that  the  district 
'attorney  might  appoint  and  employ  other 
agents.  Any  such  authority  to  Involve  the 
counties  in  liability  by  the  wholesale  ought 
not  to  be  implied  from  any  doubtful  or  un- 
certain words. 

BEAN,  J.  (dissenting).  This  appeal  Is  tak- 
en by  the  plalntitC  It  involves  the  payment 
of  expenses  incurred  in  1916  under  the  direc- 
tion of  the  district  attorney  for  that  county 
in  obtaining  or  attempting  to  obtain  evidence 
of  a  violation  of  Chapter  141,  Laws  of  1915, 
relating  to  intoxicating  liquors.  The  district 
attorney  employed  certain  i)ersons  to  act  as 
detectives.  They  were  to  make  an  investiga- 
tion and  endeavor  to  obtain  such  evidence. 
That  officer  duly  certified  to  the  claims  for 
such  expenses,  and  the  same  w^re  presented 
to  the  county  court  for  that  county  and  dis- 
allowed, whereupon  an  assignment  of  the 
claims  was  made  to  the  plaintiff,  and  an  ac- 
tion instituted  to  collect  the  amounts.  As 
Indicated  in  the  brief  on  behalf  of  defendant, 
there  is  no  dispute  in  regard^  to  facts.  The 
defendant  contends  that  the  claims  are  not 
legal  claims  against  the  county,  principally 
for  the  reason  that  they  were  never  au- 
thorized by  the  county  court.  It  is  also  urged 
that  the  Incurrence  of  the  indebtedness  was 
unnecessary,  that  the  regular  officers  of  the 


county  were  able  and  wiUlng  'to  give  every 
assistance  to  the  district  attorney  in  the  en- 
forcement of  the  law,  and  that  consequently 
the  district  attorney  was  without  power  to 
bind  the  county  or  to  engage  the  services  of 
the  so-called  detectives. 

It  is  also  asserted  on  behalf  of  the  defend- 
ant that  the  plaintiff  failed  to  show  that 
there  had  been  violations  of  the  prohibition 
law  in  E^lamath  county,  or  that  the  regular 
officers  of  the  county  and  dty  of  Klamatb 
Falls  refused  or  failed  to  assist  the  prosecu- 
tor in  the  enforcement  of  the  law. 

It  seems  that  it  is  a  sufficient  answer  to 
the  contention  made  on  behalf  of  the  defend- 
ant that  the  very  language  of  the  act  (section 
25)  plainly  requires  the  county  court  to  ptiy 
such  expenses  "upon  the  voucher"  of  the 
district  attorney  or  prosecutor,  appointed  by 
the  Governor,  out  of  the  general  fund  of  the 
county.  That  section,  inter  alia  commands 
that: 

"All  expenses  incurred  and  disbursements 
made  by  or  under  the  direction  of  the  district 
attorney,  or  the  prosecutor  appointed  by  the 
Governor,  in  obtaining  or  attempting  to  ob- 
tain evidence,  or  otherwise,  in  prosecuting  vio- 
lators of  this  act,  shall  be  paid  by  the  county 
court  of  the  county  in  wtdch  violation  shall 
be  alleged  to  have  been  committed,  upon  the 
voucher  of  said  district  attorney  or  prosecu- 
tor appointed  by  the  Governor,  out  of  the 
general  fund  of  said  county." 


In  other  words,  the  statute  is  mandatory, 
and  the  county  court  under  its  terms,  when 
such  expenses  have  been  incurred  and  proper- 
ly certified  to  and  vouched  for  by  the  district 
attorney  or  prosecutor,  has  no  other  recourse  « 
except  to  allow  them  to  pay  the  same.  It  Is 
urged  on  behalf  of  the  county  that  the  em- 
ployment of  a  detective  or  attempting  to  ob- 
tain evidence  in  regard  to  the  violatk»i  ot 
the  statute  rests  solely  with  the  county  court; 
that  it  is  a  Judicial  matter,  and  the  district 
attorney  is  not  authorized  to  perform  such  a 
function.  The  application  of  the  principle  in- 
volved is  not  new.  In  Brewster  v.  Springer, 
80  Or.  68,  156  Pac  433,  a  similar  question 
was  involved.  There  the  water  commissioner 
Incurred  expenses  of  a  water  master,  and 
vouched  the  same  to  the  county  court  under 
section  6619,  L.  O.  L.,  and  the  county  resisted 
the  payment  of  the  amount.  In  that  case,  Mr. 
Justice  E^akin  said: 

"Where  the  claim  is  ptapetif  presented  in 
the  manner  hereinbefore  indicated,  we  think 
the  county  court  has  no  discretion  to  refuse 
to  allow  it  Section  6619,  L.  O.  L.,  is  manda- 
tory. It  provides  that  upon  the  presentation 
by  the  water  master  of  big  daim,  approved  by 
the  division  superintendent  and  accompanied  by 
the  written  demand  of  the  water  users,  the 
county  court  shall  allow  it.  A  claim  so  ap- 
proved and  accompanied  with  the  demand,  if 
the  services  were  rendered  upon   the  demand 
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of  the  water  nsers,  ts  absolutely  conclusive  up- 
on the  county  court.  If  the  lerrices  were  ren- 
dered upon  the  order  of  the  division  superin- 
tendent, the  claim,  if  approved  by  him,  is  like- 
vise  conelnslve,  end  the  court  cannot  go  be- 
hind Budi  approval." 


The  same  question  was  before  thla  court 
again  In  Brewster  v.  Crook  Connty,  81  "Or. 
435,  159  Pac.  1031,  and  the  principle  annan- 
dated  by  Mr.  Justice  Sakln  was  applied  and 
the  statute  enforced.  As  to  the  act- being  a 
judicial  one  for  the  county  court  instead  of 
for  the  district  attorney,  a  similar  question 
was  passed  upon  by  this  court  in  Eranhoff  v. 
State  Industrial  Accident  Commission,  78  Or. 
603,  154  Pac.  106.  In  that  case  it  was  urged 
that  the  act  in  question  conferred  Judicial 
and  legislative  functions  upon  the  Industrial 
Accident  Commission,  and  was  therefore  In 
the  contravention  of  section  1,  article'  3  of  the 
C(Mistitutlon.  Mr.  Justice  McBride  disposed 
of  the  question  at  page  515  of  the  opinion  (164 
Pac.  1,  10)  in  the  following  language: 

"This  identical  qnestion  is  passed  upon  ad- 
versely to  plaintiff's  contention  in  Be  Willow 
Creek,  at  pages  610,  611,  of  74  Or.  [144  Pac. 
505,  146  Pac.  475],  and  that  opinion  and  the 
authorities  there  cited  are  so  conclusive  as  to 
render  further  discussion  of  the  subject  un- 
necessary." 

On  page  516  of  78  Or.  on  page  110  of  164 
Pac,  the  same  learned  jurist  said,  after  quot- 
ing section  1,  article  7,  of  the  Constitution 
as  amended  In  1911  (see  Laws  1911,  p.  7): 

"It  would  appear  that  the  power  of.  the  lieg- 
islature  or  of  the  people  to  confer  judicial 
powers  upon  i^iy  tribunal  which  it  or  they 
may  select  ia,  by  the  force  of  this  amendment, 
practically  an  unlimited  one  so  long  as  the  dif- 
ferent functions  of  government,  executive,  leg- 
islative and  judicial  are  not  so  blended  as  to 
contravene  section  1,  article  3,  of  the  Constitu- 
tion, which,  as  shown  in  the  caae  last  cited, 
is  not  the  case  here." 


We  apprehend  that  the  same  rule  of  con- 
struction would  be  adopted  In  considering  a 
statute  enacted  for  the  purpose  of  decreasing 
the  use  of  whisky  as  a  beverage  that  would  be 
applied  to  one  passed  to  facilitate  the  use  of 
water.  Indeed,  section  937,  L.  O.  L.,  provid- 
ing that  the  county  court  shall  have  authority 
and  powers  pertaining  to  county  commission- 
ers to  transact  county  business,  and  that  It 
shall  have  "the  general  care  and  management 
of  the  county  property,  funds,  and  business, 
where  the  law  does  otherwise  expressly  pro- 
vide," seems  to  contemplate  that  the  Legisla- 
ture may  at  any  time  enact  a  law  for  the 
management  of  the  county  business  by  an 
o£Scial,  or  a  tribunal,  other  than  the  connty 
court  In  Flagg  v.  Marion  County,  31  Or.  18, 
48  Pac.  093,  It  was  held  that  the  power  ex- 


pressly conferred  on  the  connty  clerk  by  Bee> 
tion  47  of  the  statute  commonly  known  as 
the  "Australian  Ballot  Law"  (Laws  188fl,  pp. 
14,  23)  to  cause  the  official  ballots  to  be  print- 
ed. Implies  the  power  to  bind  the  county  by  a 
contract  for  such  printing,  subject  to  the  limi- 
tation that  the  price  agreed  to  be  paid  must 
be  reasonable.  And  In  the  case  of  Burrell  v.- 
City  of  Portland,  61  Or.  105,  at  page  111,  121 
Pac.  1,  at  page  S,  this  court  said: 

"Whenever  a  power  is  given  by  statute,  ev- 
erything neceaiary  to  make  it  effectual  is  im- 
plied. It  is  a  Weil-established  principle  that 
statutes  containing  grants  of  power  are  to  be 
construed  so  as  to  include  the  authority  to 
do  all  things  necessary  to  accomplish  the  ob- 
ject of  the  grant.  Th^  grant  of  an  express 
power  carries  with  it  by  necessary  implicatimi 
every  other  power  necessary  and  proper  to  the 
execution  of  the  power  expressly  granted.  Lew- 
is, Sutherland,  Statutory  Construction,  {  508." 


As  to  the  contention  that  the  district  attor- 
ney could  only  Incur 'such  expenses  after  an 
Indictment  wan  returned  or  a  complaint  filed 
and  a  prosecution  was  actually  pending  for 
a  violation  of  the  statute,  a  reading  of  the 
statute  indicates  that  it  contemplates  that  the 
investigation  to  be  made,  or  the  endeavor  to 
obtain  evidence  of  the  violation  of  the  law, 
is  for  the  purpose  of  ascertaining  whether  or 
not  there  has  been  an  Infraction  of  the  stat- 
ute; and  if  a  breach  of  the  law  is  detected 
that  the  evidence  thus  obtained  will  be  used 
In  the  prosecution  of  the  violator.  While  It 
may  be  true  that  the  lawbreakers  would  de- 
sire that  no  means  be  afforded  for  obtaining 
evidence  of  a  violation  of  the  prohibition  law 
before  a  criminal  action  was  actually  pending 
In  court,  as  in  that  event  there  would  proba- 
bly be  few.  If  any,  prosecutions  for  a  violation 
of  this  statute,  it  would  not  be  charitable,  to 
entertain  the  view  that  the  lawmakers  had 
any  such  Intent  In  mind.  The  law  Is  drastic, 
and  plainly  provides  for  a  rigid  enforcement 
thereof.  By  section  24  the  district  attorney  Is 
enjoined  to  diligently  prosecute  all  persons 
violating  any  of  the  provisions  of  the  act,  and 
to  enforce  the  law.  If  any  district  attorney, 
or  prosecuting  officer  falls,  neglects,  or  re- 
fuses faithfully  to  perform  any  duty  imposed 
upon  him  by  the  act,  provision  Is  made  that 
upon  conviction  thereof  such  official  shall  be 
punished  by  a  fine  or  imprisonment  in  the 
county  jail,  and  such  conviction  requires  a 
forfeiture  of  his  office.  It  provides  that  In 
case  of  the  Inability  or  neglect,  or  refusal  of 
any  prosecuting  officer  to  enforce  the  provi- 
sions of  this  act,  the  Governor  shall  appctot 
as  many  prosecutors  as  he  may  deem  neces- 
sary, and  designate  their  salary  or  compen- 
sation. Section  25  plainly  provides  that  the 
salary  or  compensation  allowed  under  this  act 
shall  be  paid  by  the  county  court  of  the  coun- 
ty to  which  said  prosecutor  may  be  assigned. 
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and  also  In  compulsory  terms  requires  that 
all  expenses  incurred  and  disbnrsements 
made  by  or  under  the  direction  of  the  district 
attorney,  or  the  prosecutor  appointed  by  tlie 
Qovemor,  In  obtaining  or  attempting  to  ob- 
tain evidence,  or  otherwise,  In  prosecuting 
violators  of  this  act,  shall  be  paid  by  the 
county  court  of  the  respective  county.  The 
law  does  not  make  it  necessary  that  the  dis- 
trict attorney  shall  show  that  there  have  been 
violations  of  the  law,  nor  that  there  has  been 
a  failure  on  the  i>art  of  the  regular  officers  to 
assist  in  the  enforcement  thereof,  as'a  condi- 
tion precedent  to  the  employment  of  a  de- 
tective and  the  incurring  of  expenses  to  be 
paid  by  the  county.  That  part  of  the  statute 
relating  to  expenditures  like  those  Involved 
herein  was  obviously  inserted  to  overcome 
the  difficulty  portrayed  In  the  case  of  Cun- 
ningham V.  UmatUla  County,  57  Or.  617,  112 
Pac.  437,  37  L.  R.  A.  Qi.  S.)  1051.  There  the 
payment  of  the  services  of  a  detective  employ- 


ed In  procuring  evidence  against  the  offenders 
against  the  local  option  law  which  were  or- 
dered to  be  paid  by  the  county  court  was 
contested  by  a  taxpayer. 

It  seems  to  the  writer  that  it  was  idaiiily 
the  Intent  of  the  lawmakers  not  only  to  re- 
quire a  diligent  Investigation  and  enforcement 
of  the  prohibition  law,  but  also  to  provide 
the  nneans  of  defraying  expenses  thereby  in- 
curred by  the  prosecutor.  The  result  of  the 
efforts  made  imder  the  direction  of  the  dis- 
trict attprneyand  some  of  the  prosecutions 
Instituted  are  mentioned  in  the  record.  The 
reasonableness  of  the  amount  of  the  ex- 
penses Incurred  Is  not  questioned  in  this  pro- 
ceeding. The  facts  are  practically  undis- 
puted. 

Under  the  authority  of  the  cases  above 
cited  heretofore  presented  to  this  court,  the 
Judgment  of  the  lower  court  should  be  re- 
versed, and  Judgment  entered  as  prayed  for 
In  the  complaint 
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STATE  ex  rd.  MABBLB  y.  OAEEY  et  al. 
(No.  930.) 

(Supreme  Court  of  Wyoming.    Sept.  29,  1919.) 

Public  IiAnds   «=»187%,  New,  vol.  8A  Key- 
No.    Series— Pdbchabeb  rKoii  State   Must 
Pat  fob  Wateb  Impbovementb  by  Pbiob 
Lessee. 
Tiie  purchaser  of  school  land  from  the  state 
must,  as  provided  by  Comp.   St.  1910,  {  682, 
pay  prior  lessee  thereof  the  appraised  value  of 
irrigation    ditohes   made    by   him    tliereon   and 
water  rights  acquired  by  him  therefor,  and  not 
the  state,  as  indicated  by  section  6i6 ;   the  pro- 
vision of  section  632  to  that  effect  being  the 
later  enactment,  and  so  controlling. 

Original  proceedlof  In  mandamus  by  the 
State,  on  the  relation  of  A.  H.  Marble 
against  Robert  D.  Carey  and  others,  con- 
stituting the  State  Board  of  Land  Commis- 
sioners, and  A.  Baker,  CJommlssioner  of 
Public  Lands.    Writ  allowed. 

Clark  &  Haggard,  of  Cheyenne,  for  plain- 
tiff. 

D.  A.  Preston,  former  Atty.  Gen.,  for  de- 
fendants. 

BEARD,  C.  J.  This  Is  an  aiipllcatlon  to 
this  court  by  the-  relator  for  a  writ  of 
mandamus  requiring  the  defendants  to  issue 
to  him  a  certificate  of  purchase  for  sec- 
tion 16,  township  21  north,  range  67  west,  in 
Platte  county.  The  case  was  commenced 
while  the  predecessors  of  the  above-named 
defendants  were  In  office,  and  during  the 
pendency  of  the-  action  the  present  officers 
were  duly,  by  order  of  court,  substituted  as 
defendants.  The  case  has  been  submitted  on 
a  general  demurrer  to  the  petition,  and 
presents  the  single  question  of  law,  viz.:  Is 
the  purchaser  of  school  lands  from  the  state 
required  to  pay  to  the  lessee  of  said  lands 
the  appraised  value  of  irrigation  ditches 
constructed  by  said  lessee,  and  water  rights 
acquired  by  him  during  the  period  of  his 
lease  or  leases  for  the  irrigation  of  less  than 
one  fourth  of  said  land,  or  must  said  pur- 
chaser pay  said  appraised  value  to  the 
state?  The  relator  paid  to  the*  proper  state 
officer  the  first  payment  required  at  the  time 
of  the  sale  and  purchase  of  the  land,  and 
paid  to  the  lessee  or  lessees  the  appraised 
value  of  the  ditches  which  had  been  con- 
structed thereon  and  the  water  acquired 
by  them  during  the  terms  of  their  leases, 
and  delivered  to  the  proper  officer  the  re- 
ceipts of  the  said  lessees  for  such  payments, 
and  demanded  that  a  certificate  of  purchase 
for  said  lands  be  issued  to  him.  This  the 
defendants  refused,  claiming  that  the  state 
was  entitled,  and  not  the  lessees,  to  the 
appraised  value  of  said  ditches  and  water 
rights. 


The  provisions  of  the  statutes  which  we 
are  required  to  construe  and  apply  are  sec- 
tions 616  and  632,  Compiled  Statutes  1910, 
which  read  as  follows: 

"Sec.  616.  All  water  rights  which  shall  have 
become  appurtenant  to  the  lands  leased  afore- 
said shall,  upon  the  expiration  of  the  leases 
given  to  the  lessee  who  made  the  irrigation  and 
improvements  thereto,  become  the  property  of 
the  state,  and  shall  not  be  considered  as  being 
improvements  which  any  subsequent  lessee  or 
purchaser  thereof  shall  be  obliged  to  reimburse 
or  pay  such  original  lessee  who  made  such  im- 
provements thereon." 

"Sec.  632.  If  any  state  lands  be  sold  upon 
which  surface  improvements,  including  irriga- 
tion works  of  any  kind,  have  been  made  by  a 
lessee,  or  for  which  water  rights  or  proportion- 
ate interests  in  irrigation  reservoirs,  canals, 
or  systems, ,  have  been  acquired,  said  improve- 
mente,  irrigation  works  and  water  rights  shall 
be  appraised  under  the  direction  df  the  board. 
The  purchaser  of  said  lands,  upon  which  im- 
provements and  irrigation  works  have  been 
made,  or  for  which  water  rights  have  been  ac- 
quired as  herein  provided  for,  shall  pay  the 
owner  of  such  improvements,  irrigation  works 
or  water  rights,  as  the  case  may  be,  ■  the  ap- 
praised value  thereof,  and  take  a  receipt  there- 
for, and  shall  deliver  the  same  to  the  commis- 
sioner of  public  lands  before  he  shall  receive  a 
patent  or  certificate  of  purchase.  All  such  re- 
ceipts shall  be  filed  and  preserved  in  the  office 
of  the  commissioner  of  pubUc  la^ds." 

If  both  of  those  sections  of  the  statute 
were  In  force  at  tJie  time  of  the  transac- 
tion in  question,  which  was  February,  1917, 
there  is  at  least  an  apparent  conflict  between 
them.  Section  616  was  originally  section 
24  of  chapter  79,  Session  Laws  of  1890-91, 
and  has  remained  unamended  or  directly  re- 
pealed to  the  present  time.  Section  632  was 
likewise  originally  section  32  of  the  same 
chapter  of  the  Laws  of  1890-01.  That  sec- 
tion, as  originally  enacted  and  as  It  re- 
mained until  amended  and  re-enacted,  read 
as  follows: 

"If  any  state  lands  be  sold  npon  which  sur- 
face improvements  have  been  made  by  a  lessee 
(except  irrigating  ditches  and  irrigation  works), 
said  improvements  shall  l>e  appraised  under  the 
direction  of  the  board.  The  purchaser  of  state 
lands  upon  which  improvements  have  been 
made,  as  herein  provided  for,  shall  pay  the  own- 
er of  such  improvements  the  appraised  value 
thereof,  shall  take  a  receipt  therefor,  and  shall 
deliver  the  same  to  the  register  before  be  shall 
receive  a  patent  or  certificate-  of  purchase.  All 
such  receipts  shall  be  filed  and  preserved  in  the 
office  of  the  register." 

Thus  the  law  remained  until  1909.  By 
section  2  of  chapter  132,  Session  Laws  of 
1900,  the  last  above  quoted  section  was 
amended  so  as  to  rend  as  It  now  appears  as 
section  632  of  the  Compiled  Statutes  of 
1910,  as  above  set  out  By  omitting  from  the 
section,  as  originally  enacted,  the  exception 
of  "Irrigating  ditches  and  Irrigation  works," 


4Bs»For  other  case*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexea 
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and  Inserting  to  lieu  thereof  the  words  "In- 
cluding irrigation  works  of  any  kind,"  it 
seems  clear  that  it  was  the  intention  of  the 
Legislature  to  Include  irrigation  works  and 
water  rights  in  the  improvements  to  be  paid 
for  by  the  purchaser  to  the  lessee  who  had 
constructed  and  acquired  the  same.  Prior 
to  the  amendment  of  1909,  surface  Improve- 
ments, other  than  irrigating  ditches  and 
Irrigation  works,  were  required  to  be  ap- 
praised and  the  purchaser  was  required  to 
pay  the  owner  of  such  improvements  the  ap- 
praised value  thereof.  By  the  amendment 
the  improvements  which  are  required  to  be 
appraised  include,  not  only  those  mentioned 
in  the  original  act,  but  also  irrigation  works 
and  water  rights,  and  no  provision  is  made 
for  a  separate  appraisement  of, the  differ- 
ent kinds  of  Improvements,  and  all  are  to  be 
paid  for  by' the  purchaser  to  the  owner,  and 
receipts  for  such  payment  delivered  to  the 
commissioner  of  public  lands  before  the 
purchaser  shall  receive  a  patent  or  certifi- 
cate of  purchase.  These  requiremmts  that 
the  appraisement  of  Improvements  shall 
include  irrigation  works  and  water  rights 
add  to  the  force  of  the  plain  language  of  the 
statute,  and  render  it  certain  that  the  Leg- 
islature Intended  thereby  to  place  irriga- 
tion works  and  water  rights  on  exactly  the 
same  footing  and  in  the  same  situation  with 
respect  to  payment  therefor  as  other  surface 
improvements  placed  upon  the  land  by  the 


There  16,  therefore,  such  repugnance  or 
conflict  between  the  provisions  of  sections 
616  and  632,  Compiled  Statutes  of  1910,  that 
they  cannot  be  harmonized  or  reconciled. 
Repeals  of  statutes  by  ,inipllcatlon  are  not 
favored,  and  as  stated  in  3d  Cyc.  1072: 

"To  justify  the  presumption  of  an  intent  to 
repeal  one  statute  by  another,  either  the  two 
statutes  must  be  irreconcilable,  or  the  intent  to 
effect  a  repeal  must  be  otherwise  clearly  ex- 
pressed." 

In  the  present  case  we  find,  not  only  that 
the  two  statutes  are  irreconcilable,  but  also, 
as  we  think,  a  clearly  expressed  Intent  by 
the  Legislature  to  substitute  the  provisions 
of  the  later  act  for  those  of  the  former.  It 
is  also  said  in  the  work  last  above  cited,  on 
page  1073: 

"Where  two  legislative  acta  are  repugnant  to, 
or  in  conflict  with,  each  other,  the  one  last 
passed,  being  the  latest  expression  of  the  legis- 
lative will,  must  govern,  although  it  contains 
no  repealing  clause." 

That  rule  Is  so  well  established  that  It 
requires  no  further  citation  of  authorities 
to  support  it  We  are  therefore  of  the  opin- 
ion that  the  provisions  of  section  632,  Com- 
piled Statutes  1910,  govern  this  case,  and 
that  the  relator  is  entitled  to  a  certiflcate 


of  purchase  for  said  lands,  and  that  it  is  the 
duty  of  the  defendants  to  issue  and  deliver 
to  liim  such  certificate  of  purchase.  A  writ 
of  mandamus  will  issue,  directed  to  said 
defendants,  commanding  them  to  perform 
that  duty. 
Writ  allowed. 

POTTBB,  J^  and  BUBGESS,  District 
Judge,  concur. 

BLTDENBURGH.  J.,  btiag  unable  to  sit, 
Hon.  JAMES  H.  BURGESS,  Judge  of  tbe 
Fourth  Judicial  District,  was  called  In  and 
sat  in  his  stead. 


H.  E.  WRIGHT  ft  CO.  v.  DOUGLAa 
(No.  961.) 

(Supreme  Court  of  Wyoming.    Sept  29,  1919.) 

1.  PUEADIRQ    <(S»343— JUDOMERT    ON    PlBAD- 

INOS  FOR  Want  of  Replt  to  Nxw  Mattes 

IN  Answer  Denied. 
In  an  action  to  enjoin  the  foredosore  of  a 
chattel  mortgage  by  notice  and  sale,  a  motion 
for  judgment  on  the  pleadings  on  the  ground 
that  new  matter  constituting  a  complete  defense 
was  pleaded  in  the  answer,  to  which  no  reply 
was  filed,  was  properly  denied,  where  the  alleged 
new  matter  merely  amounted  to  an  allegation 
that  a  tender  set  out  in  the  complaint  was  in- 
sufficient because  attorney's  fees  were  not  ten- 
dered, where  the  notice  of  foredosnre  as  set 
out  in  the  petition  shows  its  pul>U«ttioa  three 
days  after  tender,  and  does  not  purjtort  to  be  the 
act  of  an  attorney. 

2.  Chattei.  Mortoaoes  ^=9115— MoBTaAOK 
After  Tender  Not  Entjti.ed  to  Attor- 
ney's Fees  on  Forxci.oscse. 

Where  maker  of  notes  and  mortgage  ten- 
dered the  amount  thereof,  showing  an  honest  de- 
sire to  pay  such  amount  both  at  maturity  and 
thereafter,  and  the  holder  was  at  all  times  de- 
manding more  than  the  notes  and  mortgage 
called  for,  and  it  did  not  appear  that  the  hold- 
er's attorney  took  any  action  toward  the  collec- 
tion of  the  notes  other  than  to  publish  notica 
of  foreclosure,  if  in  fact  he  did  so,  three  days 
after  tender  in  gold  of  more  than  the  principal 
and  interest  then  due  on  the  notes,  the  bolder 
was  not  entitled  to  an  attorney's  f^  under  a 
provision  in  the  notes  for  15  per  cent,  addi- 
tional as  an  attorney's  fee  if  placed  in  the  hands 
of  an  attorney  or  collected  by  an  attorney,  with 
or  without  suit 

8.  B11.LS  AND  Notes  «»124— Holdeb  or  Non 
Patabuc  at  Denver  or  New  York  Not  Bn- 
xnxBD   AT    Denver   to   New    York    Ex- 

CHANOE. 

A  note  payable  at  the  option  of  the  holder 
at  a  banking  bouse  in  Denver  or  at  a  bank  in 
New  York  does  not  entitle  the  holder,  demand- 
ing payment  at  Denver,  to  add  to  the  principal 
and  interest  "handling  charges  to  New  York," 
or  the  cost  of  New  York  exchange. 
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4.  Etioercb  «=980(1)  —  Stait;t£S  or  Sisteb 
Statk   Pbesumbo   S1MJI.AB  TO   Those    or 

FOBUU. 

As  to  interest  after  maturity  the  laws  of 
Colorado,  where  notes  were  made  payable,  will 
be  presnmed  the  same  aa  laws  of  Wyoming  until 
the  contrary  is  riiown. 

6.  TxRDKB  ^=>15(6)— Objeotioh  to  Chabao- 
IBB  OF  Money  Txndebxd  Waived. 
Where  tender  of  payment  of  notes  is  refused 
for  reasons  6ther  than  that  it  does  not  constitute 
an  offer  of  lawfol  money,  or  is  not  the  kind  of 
money  or  property  in  which  payment  is  to  be 
made  by  the  terms  of  the  contract,  the  creditor 
waives  that  objection. 
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Brror  to  District  Ooart,  Weston  Oomnty; 
Ernest  C.  Raymond,  Jodge. 

~  Aetlcn  by  Bobert  S.  Douglas  against  H.  B. 
Wright  St  Co.  From  a  judgmoit  granting  a 
perpetual  injunction  the  defendant  brings  er- 
ror.   Affirmed. 

H.  S.  Ridgely,  of  Cheyeime,  and  0.  B. 
Wampler,  of  Denver,  Colo.,  for  plaintiff  In 
error. 

David  A.  Fokler,  of  Newcastle,  and  Jesse 
G.  Northcutt,  of  Denver,  Colo.,  (or  defendant 
in  error. 

BEARD,  O.  3.  This  Is  an  action  bronght 
by  the  defendant  In  error,  Robert  8.  Douglas, 
against  the  plaintiff  in  error,  H.  E.  Wright 
&  Co.,  to  enjoin  the  foreclosure  by  notice  and 
sale  of  a  certain  chattel  mortgage  given  by 
Douglas  to  one  Frank  W.  Keeler.  A  tempo- 
rary injunction  was  issued,  and  oa  final  hear- 
ing was  made  perpetual.  Wright  &  Co. 
bring  error. 

Douglas  alleged  in  his  petition,  In  sub- 
stance: 

(1)  That  on  July  10, 1917,  he  executed  and 
delivered  to  Frank  W.  Keeler,  his  two  prom- 
issory notes,  one  for  16,000,  and  one  for  $4,- 
258.18,  each  due  six  months  after  date,  witih 
interest  at  6  per  cent,  per  annum  from  date 
until  paid,  and  payable  at  the  option  of  the 
holder  at  the  banldng  house  of  Keeler  Bros., 
in  Denver,  Colo.,  or  at  the  National  Bank 
of  Commerce^  in  the  city  and  state  of  New 
York. 

(2)  That  to  secure  the  paymoit  of  said 
notes  he  executed  and  delivered  the  mort- 
gage in  question. 

(3)  That  before  the  maturity  of  said 
notes  he  caused  to  be  tendered  the  fuU 
amount  due  on  said  notes,  namely,  the  sum 
of  |9,2S8.18,  as  principal,  and  the  further 
sum  of  $236.82,  in  all  the  sum  of  (9,495.80, 
at  the  banking  house  of  Keeler  Bros.,  at 
Denver,  Colo.,  the  place  selected  by  the  hold- 
er of  said  notes,  where  payment  should  be 
made,  which  said  Keeler  Bros.,  refused  to 
accept,  to  surrender  said  notes  and  satisfy 
and  cancel  the  mortgage  securing  their  pay- 
ment 


(4)  That  thereafter,  and  on  February  IS, 
1918,  he  again  caused  to  be  tendered  to  H. 
E.  Wright  &  Co.,  the  defendants,  the  sum 
of  $9,495.80  and  the  further  sum  of  $120.37, 
which  latter  amount  defendants  claimed  as 
Interest  since  the  maturity  of  the  notes, 
which  tender  so  made  defendants  refused  to 
accept 

(6)  That  notwithstanding  said  tender  as 
aforesaid,  defendant  wrongfully  begun  fore- 
closure proceedings,  and  has  advertised  a 
"Notice  of  Chattel  Mortgage  Foreclosure," 
giving  notice  that  on  March  15,  1918,  It 
would  sell  at  public  auction  all  of  the  cat- 
tle described  In  said  mortgage.  (A  copy  of 
the  notice  is  set  out  In  the  petition,  and 
states :)  "The  first  pubUcatlon  of  this  notice 
shall  be  on  Thursday,  to  wit,  the  21st  day 
of  February  A.  D.  1918."  and  signed,  "H.  E. 
Wright  &  Co.,  Denver,  Colorado,  Present 
Holder  of  Mortgage." 

(6)  That  unless  restrained  by  order  of  the 
court,  the  defendant  vrill  proceed  to  sell  the 
property  as  advertised. 

(7)  That  he  stands  ready  and  willing. to 
pay  the  amount  due  on  said  notes  on  Jan- 
uary 10,  1918,  and  as  tendered,  and  to  do 
all  things  which  he  offered  to  do,  and  ten- 
dered, at  any  time  prior  to  the  bringing  of 
this  action. 

For   answer   defendant   pleaded,   li\   sub- 
stance, that  the  notes  by  their  terms  drew 
5  per  cent  Interest  per  annum  from  date 
until  maturity,  and  that  by  the  terms  of  the 
mortgage  the  notes  should  draw  interest  at  ' 
12  per  cent  per  annum  after  maturity  until 
paid;    denied  that  plalntlfl  tendered  before 
the  maturity  of  tlie  notes  the  full  amount 
due  thereon  at  the  banking  house  of  Keeler 
Bros.;    denied  that  plaintiff  at  any  other 
time  tendered  the  full  amount  due  on  said 
notes  at  any  place;    denied  that  plaintiff 
tendered  or  caused  to  be  tendered  the  full 
amount  due  on  said  notes,  or  that  he  caused 
to  be  tendered  at  any  time  the  sum  of  $9,- 
495.80,  but  stated   that  about  the  date  of 
maturity  of  said  notes  plaintiff  tendered  in 
fuir  payment  of  the  principal  and  interest 
thereon    at    the    banking   house    of   Keeler 
Bros,   at  Denver,   Colo.,  a  draft  drawn  by 
some  bank  in  Nebraska  on  a  bank  In  Omaha 
for  $9,495.80;   that  by  the  terms  of  said  notes 
they  were  payable  in  gold  coin ;   denied  that 
plaintiff,  at  any  time,  tendered  or  caused  to 
be  tendered,  the  full  amount  due  on  'said 
notes,  In  such  gold  coin.  ,  Answering  para* 
graph  4  of  the  petition,  defendant  admitted 
each  and  every  allegation  therein  contained, 
knd  further  alleged  that  said  notes  contain 
an  agreement  to  pay  15  per  cent  additional 
as  an  attorney's  fee  if  placed  In  the  hands  of 
an  attorney  or  collected  by  an  attorney,  with, 
or  without  suit;    that  prior   to  the  tender 
mentioned  in  paragraph  4  of  the  petition,  de- 
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feodant  had  placed  said  notes  In  the  hands 
of  Its  attorney  for  collection,  that  said 
attorney  had  undertaken  the  collection  of 
said  notes,  and  had  caused  the  "notice  of 
chattel  mortgage  foreclosure,"  set  out  In 
paragraph  6  of  the  petition,  to  be  published 
as  alleged  in  said  paragraph  6.  Answering 
paragraph  5  of  the  petition,  defendant  ad- 
mitted each  and  every  allegation  therein  con- 
tained, except  it  denied  that  said  foreclosure 
proceedings  were  wrongfully  begun. 

[1]  Defendant  filed  a  motion  for  Judgment 
on  the  pleadings  on  the  ground  that  new 
matter  constituting  a  complete  defense  was 
pleaded  in  Its  answer,  to  which  no  reply 
was  filed.  The  motion  was  denied,  and 
that  ruling  Is  assigned  as  error.  What  Is 
claimed  to  be  new  matter  is  stated  In  the 
motion  as  follows: 

"That,  as  set  forth  in  paragraph  3  of  the  au- 
tfwer,  the  notes  secured  by  the  chattel  mortgage 
described  in  the  petition  were  and  are,  by  theii 
terms,  payable  in  gold  coin  of  the  United  States 
of  America,  and  that  as  set  forth  in  said  answer 
the  plaintiff  did  not  pay,  and  did  not  offer  to 
pay,  in  such  gold  coin,  at  or  prior  to  the  ma- 
turity of  said  notes,  the  amount  dae  thereon; 
that  as  set  forth  in  paragraph  4  of  the  answer 
the  plaintiff  did  not,  subsequent  to  the  maturity 
of  said  notes,  tender  the  full  amount  due  thereon 
according  to  the  terms  thereof,  all  as  set  forth 
in  said  answer  and  the  exhibits  attached  there- 
to, and  made  a  part  thereof." 

For  the  purpose  of  deciding  the  correct- 
ness of  the  court's  ruling  on  the  motion  It 
Is  necessary  to  consider  the  answer  to  the 
tender  of  February  18,  1918,  which  the  an- 
swer admits  was'  made  as  alleged.  But  de- 
fendant denied  Its  sufficiency  In  amonnt, 
alleging  that  an  attorney's  fee  was  due  In 
addition  to  the  amount  tendered.  While  It 
Is  alleged  that  prior  to  the  tender  the  notes 
had  been  placed  in  the  hands  of  an  attorney, 
the  only  action  claimed  to  have  been  taken 
by  him  was  the  publication  of  the  notice  of 
foreclosure,  which  the  answer  alleges  was 
published  as  stated  in  the  petition.  The  no- 
tice Is  set  out  in  the  petition,  and  shows  on 
its  face  that  it  was  not  published  until 
three  days  after  the  tender,  and  does  not 
purport  to  have  been  the  act  of  an  attorney. 
It  is  signed  "H.  E.  Wright  &  Ca."  and  states. 
'The  first  publication  of  this  notice  shall  be 
on  Thursday,  to  wit,  the  21st  day  of  Feb- 
ruary A.  D.  1018."  In  that  state  of  the 
pleadings  we  think  the  motion  was  properly 
denied. 

[2]  Whether  or  not  the  defendant  was  en- 
titled to  an  attorney's  fee  on  the  notes  is 
the  real  question  to  be  determined.  The 
facts  as  shown  by  the  evidence  are:  That 
on  December  1,  1917,  Keeler  Bros.,  wrote 
plaintiff  as  follows: 

"In  answer  to  your  letter  of  November  29th, 
we  have  been  notified  by  the  holder  of  the  papers 
that  he  will  expect  payment  of  principal  and 


interest  on  your  notes  when  they  mature — Jan- 
uary 10, 1918.  We  do  not  feel  Uke  carrying  this 
paper  ourselves.  So  advise  yon  to  make  im- 
mediate arrangements  elsewhere  in  order  that 
the  present  holder  of  your  notes  will  not  have 
them  protested  at  matutlty." 

And  on  December  10,  1917,  they  wrote  to 

plaintiff  as   follows: 

"With  further  reference  to  our  letter  to  yon, 
dated  December  1,  1917,  we  shall  expect  you 
to  pay  promptly  on  or  before  January  10,  1918> 
at  our  office  in  Denver,  your  cattle  paper  which 
matures  at  that  date.  As  these  papers  have 
been  rediscounted  in  the  East  and  you  undoubt- 
edly want  to  protect  yourself  from  having  them 
protested  for  nonpayment,  it  is  advisable  that 
you  remit  as  much  in  advance  of  the  maturity 
date  as  possible.  You  must  remit  in  New  ¥ork 
exchange  by  the  terms  of  your  notes.  'Qie  fol- 
lowing are  the  amounts  necessary  to  make  up 
the  amount  you  must  send  us  in  order  to  take 
care  of  your  paper: 

Prloclpal  ot  your  notes .°. R2S>  IS 

Interest,  S%  (184  days) Z3<  6S 

HundllDg   ebarges  to   New  York   (26^  per 
nOO)    2175 

Total    19.519  55* 


[3]  It  Will  be  observed  that  the  notes  were 
not,  by  their  terms,  made  payable  In  New 
York  Exchange,  nor  do  they  provide  for  ex- 
change or  "handling  charges  to  New  York." 
They  were  payable  at  the  banking  house  of 
Keeler  Bros,  in  Denver,  In  gold  coin.  Keel- 
er Bros,  were  not  only  Insisting  on  prompt 
payment,  but  requesting  payment  before  doe, 
and  demanded,  In  addition  to  unauthorized 
"handling  charges,"  $5.14  more  Interest  than 
the  notes  called  for.  The  Interest  on  19,259.- 
18  at  S  per  cent,  for  six  months  Is  $231.48, 
not  $236.62.  On  January  7,  1918,  plaintiff 
caused  to  be  mailed  to  Keeler  Bros.,  a  draft 
drawn  by  the  Elgin  State  Bank  of  Elgin, 
Neb.,  on  the  Stockyards  National  Bank  of 
Omaha,  Neb.,  for  $6,495.80,  being  the  amount 
claimed  In  Keeler  Bros,  letter  of  December 
10,  1017,  less  said  "handling  charges."  Jan- 
uary 14,  1918,  Keeler  Bros,  returned  said 
draft  to  the  bank  from  which  It  was  re- 
ceived, and  wrote  as  follows: 

"We  are  returning  herewith  your  No,  45186 
on  the  Stockyards  National  Bank  of  Omaha,  to 
our  order  for  $9,495.80,  which  accompanied  your 
letter  of  recent  date,  for  the  reason  that  the 
Robert  S.  Douglas  notes  are  payable  in  New 
York  exchange,  and  in  as  much  as  the  notes  ma- 
tured January  10th,  it  will  be  necessary  that 
your  remittance  be  for  an  amount  sufficient 
to  pay  the  total  principal  and  interest  due  on 
January  10th  with  12  per  cent,  therefrom  to 
date  of  actual  payment  as  provided  for  in  the 
notes  and  mortgage.  Before  making  any  remit- 
tance to  take  up  the  notes,  it  would  be  well  for 
you  to  consult  with  Mr.  Douglas,  as  according 
to  our  records  there  are  certain  commissions  due 
us,  and  which  we  are  making  a  request  that 
Mr.  Douglas  settle  at  this  time." 
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The  parties  stipulated  In  writing:  That 
on  February  18,  1918,  plaintiff  tendered  to 
H.  E.  Wright  &  Co.,  $9,610.17  In  gold.  That 
said  tender  was  made  In  payment  of  the 
principal  of  said*  notes,  19,259.18;  Interest 
from  July  10,  1917,  to  January  10,  1918, 
$236.62;  Interest  from  January  10,  1918,  to 
February  ^8,  1918,  ?120.37.  That  aald  ten- 
der was  refused  by  said  Wright  &  Co.,  and 
the  reason  given  for  such  refusal  was  that 
it  could  not  accept  the  money  or  the  tender 
thereof  unless  there  was  added  thereto  an 
attorney's  fee  In  the  sum  of  $300. 

[4]  We  have  thus  at  length  set  forth  the 
facts  for  the  purpose  of  showing  the  good 
faith  of  plaintiff  In  an  honest  desire  to  pay 
the  amount  due  on  the  notes,  both  at  ma- 
turity and  thereafter;  also  to  show  that 
Eeeler  Bros,  and  the  defendant  were  at  all 
times  demanding  more  than  the  notes  and 
mortgage  called  for.  We  have  already  re- 
ferred to  the  Item  of  $5.14 ;  and  the  12  per 
cent.  Interest  after  maturity  Is  not  provided 
for  either  In  the  notes  or  mortgage.  The 
only,  place  where  12  per  cent.  Is  mentioned 
Is  In  the  mortgage,  where  it  attempts  to  de- 
scribe the  notes  secured  thereby,  but  er- 
roneously described  them  as  hearing  5  per 
cent,  from  date  to  maturity  and  12  per  cenfc 
thereafter.  Nowhere  In  either  of  the  in- 
struments can  be  found  any  agreement  to 
pay  12  per  cent,  after  maturity.  Accordlns 
to  the  statutes  of  this  state  the  n«)tes  would 
draw  8  per  cent,  after  mnturtty ;  and  the 
laws  of  Colorado  are  presumed  to  be  the 
same  until  the  contrary  Is  shown.  There  is 
no  evidence  that  an  attorney  took  any  action 
toward  the  collection  of  the  notes  other  than 
to  publish  the  notice  of  foreclosure,  if  in 
fact  he  did  so,  three  days  after  the  tender 
in  gold  of  more  than  the  principal  and  In- 
terest then  due  on  the  notes. 

[S]  Again  referring  to  the  tender  of  the 
draft,  it  la  a  well-settled  rule  of  law  that,  if 
a  tender  is  refused  on  grounds  and  for  rea- 
sons other  than  that  It  does  not  constitute 
an  offer  of  lawful  money,  or  Is  not  the  kind 
of  money  or  property  In  which  payment  is 
to  be  made  by  the  terms  of  the  contract,  the 
creditor  waives  that  objection,  and  cannot 
thereafter  insist  that  the  tender  was  not  good 
for  that  reason.  Schaeffer  v.  Coldren,  237 
Pa.  77,  85  Atl.  98,  Ann.  Cas.  1914B,  175,  and 
notes.  In  this  case  Keeler  Bros.,  in  their 
letter  of  January  14,  1918,  in  returning  the 
draft,  stated,  as  the  reasons  for  nonaccept- 
ance,  not  that  the  notes  were  payable  In  gold 
coin,  but  for  the  reason  stated  in  their  letter 
of  January  14,  1918,  above  quoted.'  Had 
Keeler  Bros.,  who  were  handling  the  mattei( 
stated  that  the  notes  were  payable  in  gold, 
as  In  fact  they  were,  and  for  that  reason 
they  could  not  accept  the  draft,  plaintiff 
would  then  have  had  opportunity  to  have 


tendered  the  gold  as  he  afterwards  did  be< 
fore  foreclosure  proceedings  were  commenc- 
ed by  the  publication  of  notice  of  foreclo- 
sure. 

In  the  case  of  Graves  et  aL  v.  Burch,  ISl 
Pac.  354,  decided  by  this  court  June  3,  1919, 
the  Question  of  the  allowance  of  attorney's 
fees  was  folly  considered,  and  the  authori- 
ties cited  and  reviewed.  The  principles 
therein  announced  and  the  authorities  dted 
are  applicable  to  the  facts  in  this  case,  and 
need  not  be  repeated  here.  By  the  Judgment, 
the  defendant  was  awarded  somewhat  more' 
than  it  was  rightfully  entitled  to ; .  but  the 
plaintiff  is  not  here  complaining.  The  court 
found  the  facts  to  be  that  there  was  due  on 
the  notes  and  mortgage  on  February  18,  1918, 
the  sum  of  $9,616.17,  and  that  on  said  day 
plaintiff  tendered  to  H.  E.  Wright,  a  mon- 
ber  of  the  firm  of'H.  E.  Wright  &  Co.,  that 
amount  in  gold  coin  of  the  United  States. 
By  the  judgment  plaintifl  was  required  tf 
pay  that  amount  to  the  derk  of  the  court 
for  the  use  and  benefit  of  the  defendant; 
enjoined  defendant  from  foreclosing  the 
mortgage;  required  it  to  surrender  the  notes 
to  said  clerk  for  cancellation ;  that  It  cancel 
and  satisfy  said  mortgage  of  record,  and  pay 
the  costs  of  the  action.  We  are  satisfied  that 
the  Judgment  Is  Just  and  equitable,  and  is 
therefore   affirmed. 

Affirmed. 

POTTER,  J.,  and  BUBGB8S,  District 
Judge,  concur. 

BliYDBNBURGH,  J.,  being  unable  to  sit, 
Hon.  James  H.  Burgess,  Judge  of  the  Fourth 
Judicial  District,  was  called  in  and  sat  in  his 
stead. 


NATIONAL  BANK  OP  SAN  MATEO  v. 
WHITNEY.    (S.  F.  8377.) 

(Supreme  Court  of  California.     Sept  3,  1919.) 

1.  Banks  and  Banking  €=9112— Payment  or 
NoTK  BT  Caxos  TO  Cashieb's  Obbbb  Sct- 

FICIENT. 

Where  the  cashier  of  plaintlfE  bank  demand- 
ed payment  of  the  note  sued  on,  and  such  pay- 
ment was  made  by  a  check  payable  to  such 
cashier  and  applied  to  caBbier's  own  overdrawn 
account,  the  form  of  payment  was  immaterial, 
and  the  fact  that  the  cashier  requested  a  cheek 
payable  to  himself  was  without  signiflcance, 
where  the  reqnest  was  made  in  his  capacity  as 
cashier. 

2.  Banks  and  Bankino  ®=»112  —  Makeb's 
Right  to  Kelt  on  Casuieb's  Repbesenta- 
TiONS  ON  Payment  or  Note. 

'  Although  bank  cashier's  demand  for  pay- 
ment of  a  note,  made  about  24  hours  after  the 
note's  execution,  by  personally  coming  to  defend- 
ant maker's  office  and  requesting  check  payable 
to  himself,  was  unusual,  yet,  where  defendant 
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knew  his  company  Iiad  borrowecl  to  the  limit, 
and  wliile  an  officer  thereof  he  had  given  this 
personal  note  to  the  bank  for  money  put  into 
the  company,  the  cashier's  statement  that  the 
bank  examiner  objected  to  the  bank's  carrying 
the  note  was  snfficient  to  allay  all  suspicion 
ot  defendant,  who  was  not  by  such  demand  put 
on  notice  that  the  cashier  was  trying  to  defraud 
defendant  or  the  bank. 

8.  BnxB  AND  Notes  <^=>538(7)— Instbuctions 
Not  Applicable  to  Isbues  Involved  Eb- 

BONEOX78. 

In  a  bank's  action  to  recover  on  a  note,  de- 
fended on  the  ground  that  it  had  been  paid  by 
the  check  of  a  company  of  which  defendant 
was  a  stockholder,  payable  to  plaintiff's  cashier, 
an  instruction  that,  in  the  absence  of  contrary 
evidence,  the  jury  were  entitled  to  believe  such 
check  was  given  in  payment  of  an  obligation 
due  froin  the  company  to  the  cashier,  when  the 
real  issue  was  whether  the  check  was  given 
plaintiff  by  delivery  to  its  cashier,  or  to  the 
cashier  personally,  was  erroneous,  being  a  mis- 
application of  Code  Civ.  Proc.  {  1963,  subd.  7. 

4.  Trial  «=>194(12)  —  Instruction  on 
Wkioht  07  Evidence  Erboneous. 

In  a  payee  bank's  action  on  a  note,  defended 
on  ground  of  payment  by  a  corporation  in  which 
defendant  maker  was  a  stockholder,  by  check 
to  plaintiff's  cashier,  an  instruction  that  the' 
drawing  of  such  check  was  not  in  the  ordinary 
course  of  business  between  defendant  company 
and  the  bank  was  erroneous,  as  being  an  in- 
struction on  a  question  of  fact,  and  particularly 
where  this  was  the  only  note  paid  by  the  de- 
fendant, although  the  company  had  drawn 
checks  payable  to  the  bank. 

5.  Trial  9=9243— Conflicting  Instbttctions 
AS  to  Payment  ov  Note. 

In  payee  bank's  action  against  maker  of  a 
note,  defended  on  gronnd  of  payment  by  check 
to  order  of  plaintiff's  cashier,  drawn  by  a  cor- 
poration in  which  defendant  was  a  stockholder, 
and  made  upon  the  cashier's  false  representa- 
tion that  it  was  required  by  the  bank  examiner, 
an  instruction  that  cashier's  requirement  of 
making  check  payable  to  him  was  notice'  put- 
ting defendant  on  inquiry  held  erroneous,  as 
conflicting  with  another  instruction  that  defend- 
ant was  entitled  to  rely  upon  the  cashier's  in- 
tegrity. 

6.  Appeal  and  Error  ®s3l060(2)  —  Banks 
AND  Banking  9=3lll— Demand  bt  Cabrieb 
or  Payhent  or  Note  Within  His  Authob- 
HT. 

In  payee  bank's  action  on  a  note,  defended 
on  ground  of  payment  by  check  of  corporation 
in  which  maker  was  a  stockholder,  payable  to 
plaintiff's  cashier,  on  the  latter's  misrepresenta- 
tion that  the  bank  examiner  required  it  to  be 
paid,  testimony  of  the  bank's  directors  that  they 
had  not  authorized  a  demand  for  payment  of  the 
note  was  immaterial,  as  the  position  of  cashier 
carried  such  authority,  and  was  harmful,  where 
it  was  shown  that  the  cashier  had  appropriated 
it  to  his  own  use. 

7.  Banks  and  Banking  4=>107— Autbobitt 
of  Cashieb  as  to  Collection  of  Note. 

The  rule  that,  where  the  payee  of  a  promis- 
sory note  pays  an  agent  who  does  not  produce 


the  note,  payment  is  at  th«  maker's  risk,  has  no 
application  to  a  payment  made  to  a  bank  cashier 
subject  to  his  order,  since  be  has  authority  to 
collect  notes  due  the  bank. 

In  Bank.  Appeal  from  Superior  Court, 
San  Mateo  County ;   George  H.  Buck,  Judge. 

Action  by  the  National,  Bank  of  San 
Mftteo  against  St.  John  Whitney.  Judgment 
for  plaintiff,  and  defendant  api)eal&  He- 
versed. 

See,  also,  180  Pac.  846. 

Norman  A.  E^ner,  of  San  Francisco,  for 
appellant. 

Walter  H.  Llnfortb,  of  San  Francisco,  and 
Ross  &  Boss,  of  Bedwood  City,  for  respond- 
ent 

WIIiBUB,  J.  This  Is  an  action  up<»i  a 
promissory  note  executed  on  September  13, 
1915,  to  the  plaintiff  tor  |3,000.  The  case 
was  tried  before  a  jury.  Plaintiff  recov- 
ered Judgment,  and  defendant  appeals.  The 
sole  issue  presented  to  tbe  jury  was  whether 
or  not  the  promissory  note  was  paid  on  Sep* 
tember  14,  1815,  by  a  check  of  the  Leslie 
Salt  Refining  Company,  drawn  <»i  the  Bank 
of  California  for  $3,000.  This  check  waa 
Issued  by  the  defendant  as  secretary  of  the 
Salt  Company,  and  was  received  by  W.  M. 
Roberts,  cashier  of  tbe  plaintiff.  That  It  was 
deposited  by  Mm  to  his  credit  with  the 
plaintiff  bank  Is  admitted.  The  plaintiff.  In 
support  of  Its  contention  that  the  note  was 
not  paid  by  tbe  check  In  questioa,  leUes  up- 
on the  possession  of  the  note  as  prima  fade 
evidence  of  its  nonpayment,  and  upon  the 
fact  that  the  check  was  made  payable  to 
W.  M.  Boberts,  Instead  of  to  tbe  bank,  and 
was  a  check  of  the  Leslie  Salt  Refining 
Company,  instead  of  tbe  defendant,  and  In 
support  of  its  claim  presented  Instmctlons 
to  the  Jury,  which  were  given  by  the  court, 
to  tbe  effect  that  its  possession  of  tbe  note 
raised  a  presumption  of  Its  nonpayment; 
that  the  giving  of  the  check  to  W.  M.  Boberts 
personally  gave  rise  to  the  presumption  that 
it  was  In  disclmrge  of  an  obligation  owing 
to  Roberts. 

In  order  to  understand  fully  the  assign- 
ments of  error  made  by  the  appellant,  It 
will  be  necessary  to  state  additional  facts. 
Tbe  defendant  was  a  stockholder  and  the 
secretary  of  the  Leslie  Salt  Refining  Com- 
pany. W.  M.  Boberts,  plaintttTs  cashier, 
was  a  director  of  the  Leslie  Salt  Refining 
Company,  holding  five  shares  of  stock  to 
qualify  him  as  such  director.  The  Salt  Com- 
pany was  a  borrower  from  tbe  plaintiff,  and, 
liavlng  borrowed  to  the  limit  of  Its  credit, 
the  defendant  negotiated  a  loan  for  |3,000 
on  tbe  18th  day  of  September,  1815,  and 
gave  bis  personal  note,  herein  sued  npon,  as 
evidence  of  soch  indebtedness.     Miss  Zula 
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Stenograplier    and   general   officer  under  a  familiar  principle  of  tbe  law,  the 


Clements, 

assistant  of  the  Leslie  Salt  Refining  Ck>m' 
pany,  testified  that,  on  September  14th,  Wil- 
liam M.  Roberts,  plalntUTs  cashier,  called  at 
the  office  of  the  Salt  Company  In  the  Flat- 
iron  Building,  In  San  Francisco,  between  8 
and  4  o'clock  In  the  afternoon  and  left  a 
message  for  the  defaidant  to  the  effect  that 
the  bank  examiner  had  been  at  the  bank 
and  had  questioned  the  loan,  and  that  it 
was  necessary  for  the  bank  to  have  a  check 
for  $3,000  to  take  up  the  note,  and  that  the 
check  was  to  be  made  out  personally  to  him 
and  mailed  down  that  night  without  fall, 
as  he  exx)ected  the  examiner  would  be 
there  again  In  the  morning ;  that  about  4:30 
of  that  afternoon  she  gave  this  message  to 
tbe  defendant;  that  the  check  in  question 
for  $3,000  was  made  out  at  that  time.  The 
defendant  testlfled  that  in  pursuance  of  this 
message  he  wrote  the  check 'in  question  and 
mailed  it  to  Mr.  Roberts  at  the  bank;  that 
the  check  was  made  payable  to  W.  M.  Rob- 
erts, because  It  was  requested  in  that  form, 
although  other  checks  In  payment  of  moneys 
borrowed  from  the  plaintiff  had  been  made 
payable  to  the  plaintiff  bank;  that  neither 
the  defendant  nor  the  Leslie  Salt  Refining 
Company  owed  anything  to  Mr.  Roberts 
personally,  nor  was  there  any  debt  to  Mr. 
Roberts  in  which  the  defendant  or  the  Salt 
Company  was  Interested;  and  that  the  $3,- 
000  check  was  not  sent  as  a  loan  to  Mr. 
Roberts.  Roberts  testlfled  that  he  received 
the  check  la  question  for  the  purpose  of 
taking  up  a  note  of  the  defendant  for  the 
sum  of  $3,000,  that  he  received  the  check  at 
the  bank,  that  he  had  no  personal  transac- 
tion with  the  defendant,  and  that  the  de- 
fendant owed  him  no  money  and  loaned 
him  no  money. 

[1]  It  will  be  observed,  then,  that  the  only 
persons  who  have  any  knowledge  as  to  the 
purpose  for  which  the  check  In  question 
was  given  by  the  defendant,  neftnely,  the 
defendant,  his  stenographer,  and  Roberts,  all 
testlfled  that  It  was  given  In  payment  of  the 
note  herein  sued  upon,  and  for  no  other 
purpose.  The  authority  of  Roberts,  as  cash- 
ier, to  receive  the  payment  of  the  note  must 
be  conceded.  McBoyle  v.  Union  National 
Bank,  182  Cal.  277,  279,  122  Pac.  458;  Morse 
on  Banking  (5th  Ed.)  vol.  1,  t  159,  pp.  356, 
357 ;  7  Corpus  Juris,  §  160.  His  application 
of  the  check  to  his  own  overdrawn  account 
was  a  confess^ly  fraudulent  mlsappropria- 
ticm  of  the  check,  and  the  only  questlcm  in- 
volved In  the  case  Is  as  to  whether  the 
plaintiff  or  defendant  must  suffer  by  reason 
of  the  cashier's  dishonesty.  If  we  assume 
that  both  the  plaintiff  and  defendant  were 
equally  Innocent  of  wrong  In  connection  with 
the  transaction,  and  that  the  loss  resulted 
by  reason  of  the  fraud  ef  the  plaintiff's 
agent  In  misapplying  tbe  proceeds  of  the 
cbe<&  paid  to  blm  by  the  defendant,  then. 


bank,  for  whom  Roberts  was  acting,  would 
be  required  to  bear  the  loss,  for  "where  one 
of  two  innocent  persons  must  suffer  by  the 
fraud  or  negligence  of  a  third,  whichever 
of  the  two  has  accredited  him  ought  to  bear 
the  loss."  Mundorfl  v.  Wickersham,  63  Pa. 
89,  S  Am.  Rep.  631,  dted  in  Schultz  t.  Mc- 
Lean, 93  Oal.  329,  356,  28  Pac.  1053.  Still 
assuming  equal  innocence  of  both  parties 
hereto,  the  loss  resulted  from  the  fact  that 
the  plaintiff  had  in  Its  employment  In  a  po- 
sition of  trust  and  confidence  a  dishonest 
employ^,  who  dishonestly  utilized  his  posi- 
tion of  trust  and  confidence  to  appropriate 
$3,000  paid  to  him  as  such  agent  for  and 
on  behalf  of  the  principal.  Where  the 
agent  of  a  depositor  of  a  bank  utilized  his 
position  of  trust  and  confldeoce  to  fraudu- 
lently raise  certain  checl»  Intrusted  to  him, 
and  thereby  secured  from  the  bank  larger 
sums  than  call^  for  by  the  checks,  it  was 
held  that,  although  such  conduct  amounted 
to  forgery,  and  the  bank  would  ordinarily 
be  responslhle  to  the  depositor  for  payment 
of  such  forged  checks,  nevertheless,  by  rea- 
son of  the  fact  that  the  crime  was  committed 
by  the  depositor's  agent,  the  depositor  and 
not  the  bank  should  bear  the  loss,  upon  the 
theory  that  the  principal  was  liable  "for 
the  fraud,  torts,  or  other  wrongful  acts 
committed  by  such  agent  in  and  as  part  of 
such  business."  Otis  Elevator  Co.  v.  First 
Nat.  Bank  of  San  Francisco,  163  Cal.  31,  39, 
124  Pac.  704,  707  (41  L.  B.  A.  [N.  S.]  629). 
Similar  reasoning  wonld  require  us  to  bold 
the  bank  liable  tor  the  misconduct  of  its 
cashier,  Roberts. 

Plaintiff,  however,  contends  that  both  par- 
ties are  not  equally  innocent  in  the  trans- 
action; that  the  def aidant,  by  making  the' 
check  payable  to  the  cashier,  and  by  acced- 
ing to  the  unuaoal  donand  of  the  cashier, 
either  bad  notice  of  the  cajshier's  fraud, 
or  thus  put  it  within  his  power  to  commit 
the  wrong,  and  that  therefore  the  defendant 
must  suffer  the  loss.  In  view  of  the  law 
that  the  cashier,  by  virtue  of  his  office,  bad 
aothority  to  collect  the  note,  does  the  fact 
that  he  asked  for  and  received  a  check  pay- 
able to  himself  in  payment  so  far  inculpate 
the  defendant  in  the  wrongdoing  of  the 
cashier  as  to  change  the  rule?  It  Is  un- 
doubtedly true  that  the  form  of  the  check 
received  by  Roberts  may  have  enabled  him 
to  deposit  tbe  same  in  his  own  name  in 
the  bank  without  arousing  suspicion,  which 
might  have  resulted  from  the  deposit  by 
Roberts  to  his  own  account  of  a  chedc  pay- 
able to  the  plalntlft.  But  this  would  have 
been  equally  true  in  case  the  payment  had 
been  made  by  money,  or  by  the  transfer  of 
negotiable  paper  by  indorsement  in  blank, 
or,  in  short,  by  any  form  of  payment  other 
than  by  negotiable  paper  payable  to  the  or- 
der of  the  ^aintlff.   It  cannot  be  said,  there- 
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fore,  that  the  form  of  the  payment  facilitated 
the  fraud  of  the  cashier,  but  rather  that  the 
payment  by  a  check  drawn  to  the  order  of 
the  bank  might  have  made  It  less  easy  to 
effectuate  the  fraud.  Even  if  the  check  had 
been  payable  to  the  order  of  the  plaintiff,  the 
cashier,  by  virtue  of  his  agency,  would  have 
had  authority  to  indorse  the  same  and  thus 
gain  the  possession  of  the  proceeds  thereof. 
Dyer  v.  Sebrell,  135  Cal.  607,  67  Pac.  1036 ; 
McBoyle  v.  Union  Nat  Bank,  supra,  162  Cal. 
279,  122  Pac.  46a  Where,  as  here,  the  duly 
authorized  agent  of  the  plaintiff  bank  was 
demanding  payment,  and  such  payment  was 
made  by  a  negotiable  instrument,  the  pro- 
ceeds of  which  were  subsequently  secured 
by  the  agent,  the  form  of  the  payment  is 
immaterial.  Nor  was  the  fact  that  the  agent 
requested  the  payment  by  check  to  his  own 
order  of  any  significance,  for  the  reason  that 
he  made  such  request  in  his  capacity  as 
agent  for  the  plaintiff,  and  such  request  was, 
in  effect,  the  request  of  the  plaintiff.  The  de- 
fendant was  not  bound  to  view  with  suspi- 
don   the  condnct  of  plaintiff's  agent. 

[2,3]  It  is  next  contended  that  the  facts 
and  drcnmstances  surrounding  the  payment 
were  such  as  to  put  the  defendant  upon  In- 
quiry; in  other  words,  to  cause  the  de- 
fendant to  suspect  the  intended  fraud  of 
the  cashier.  It  t>eing  conceded  that  the  de- 
mand for  payment  of  a  note  24  hours  after 
its  execution,  at  the  office  of  the  defendant 
in  San  Francisco,  instead  of  at  the  bank, 
by  the  cashier  personally  coming  to  the 
office,  was  unusual,  and  not  In  the  ordinary 
course  of  business,  the  character  of  the  de- 
mand was  such  as  might  justly  allay  all 
suspicion  of  the  defendant  The  defendant 
knew  that  the  Salt  Company  had  borrowed 
up  to  Its  limit  from  the  bank,  and  that  the 
$3,000  represented  by  the  promissory  note 
had  been  secured  by  him  while  an  officer  of 
the  Salt  Company  for  the  Salt  Company.  De- 
fendant knew  that  the  plaintiff  bank  was  su- 
pervised by  the  bank  examiner,  and  therefore 
that  the  demand  of  the  bank  for  payment  was 
not,  under  the  circumstances,  unreasonable. 
Bearing  in  mind  that  Roberts  came  to  the  de- 
fendant for  the  purpose  of  demanding  pay- 
ment by  the  defendant  of  on  obllgajion  owed 
by  defendant  to  plaintiff  for  reasons  peculiar- 
ly applicable  to  the  business  of  the  plaintiff, 
there  was  apparently  nothing  in  the  transac- 
tion to  put  defendant  upon  notice  that  Rob- 
erts was  trying  to  defraud  either  defendant 
or  the  bank.  The  fact  that  the  statements 
were  untrue,  and  were  made  for  the  purpose 
of  allaying  the  suspicion  of  the  defendant 
concerning  the  unusual  demand,  was  not 
known  to  the  defendant.  Defendant  had 
a  right  to  rely  upon  the  truth  of  these  rej?- 
resentatlons  In  determining  bis  course  of 
conduct,  and  such  representations  must  be 
deemed  to  have  been  made  by  the  plaintiff. 
As  the  question  involved  ia  the  fact  of  pay- 


ment, the  representations  are  wholly  im- 
material, except  as  they  tended  to  allay  the 
suspicion  which  might  be  aroused  in  the  de- 
fendant by  reason  of  the  demand  for  pay- 
ment and  a  request  that  the  check  be  made 
to  the  order  of  the  cashier.  Upon  the  Issue 
of  payment  it  is  true  that  there  was  a  con- 
flict of  the  testimony,  arising  not  only  from 
the  fact  that  the  plaintiff  had  possession  of 
the  note,  but  also  because  of  the  fact  that  the 
plaintiff  waa  Justified  in  relying  upon  certain 
circumstances  brought  out  la  the  testimony 
of  the  defendant  concerning  the  delay  of 
the  defendant  in  notifying  the  bank  that 
the  note  had  been  paid,  thus  tending,  to- 
gether with  other  things,  to  discredit  in  some 
measure  the  testimony  of  the  defendant  If 
the  issue  of  payment  had  been  submitted  to 
the  jury  under  proper  Instruction  and  evi- 
dence, the  finding  of  the  jury  would  be  bind- 
ing on  this  court  But  In  the  light  of  the 
foregoing  discussion  some  of  the  instruc- 
tions must  be  held  erroneous.  For  instance, 
at  the  request  of  the  plaintiff  the  court  gave 
the  following  instruction: 

"(2)  The  court  instructs  yon  that  the  pre- 
sumption of  law  is  that  money  paid  by  one  per- 
son to  another  was  due  the  latter,  and  therefore 
in  this  action,  if  you  believe  from  the  evidence 
that  the  Leslie  Sialt  Refining  Company  issued 
its  check,  payable  to  W.  M.  Roberts,  and  de- 
livered or  sent  said  check  to  said  Roberts,  then 
the  presumption  of  law  is  that  said  Leslie  Salt 
Refining  Company  did  so  because  it  wished  to 
make  the  check  payable  to  said  Roberts." 

The  Jury  were  thereby  instructed  that  un- 
der the  circumstances  and  proof  tn  the  case, 
in  the  absence  of  evidence  to  the  contrary, 
th^  were  entitled  to  believe  that  the  clieck 
given  to  Roberts  was  In  payment  of  an 
obligation  due  from  the  Salt  Company  to 
Roberta.  The  real  question  In  issue  was 
whether  or  not  the  check  was  given  to  the 
plaintiff  by  the  delivery  of  the  same  to  Its 
cashier,  or  whether  it  was  given  to  Roberts 
personally  for  some  other  purpose.  Under 
these  circumstances  the  instruction  of  the 
court,  based  upon  the  form  of  the  check, 
was  an  erroneous  application  of  the  pre- 
sumption "that  money  paid  by  one  to 
another  was  due  to  the  latter"  (Code  Civ. 
Proc.  §  1963,  subd.  7),  for  the  very  question 
involved  was:  To  whom  was  the  money 
paid? 

[4]  At  the  request  of  the  plaintiff  the  court 
Instructed  the  jury  as  follows: 

"(7)  The  court  instructs  yon  that  if  you  be- 
lieve from  the  evidence  in  this  case  tliat  W.  M. 
Roberts  went  to  the  office  of  the  Ledie  Salt 
Refining  Company  in  San  Francisco,  and  there 
made  a  demand  for  the  payment  of  the  note 
here  in  question,  and  directed  that  any  check 
drawn  for  the  purpose  of  payment  thereof  be 
made  payable  to  him,  said  W.  M.  Roberts,  and 
that  no  other  check  for  the  payment  of  any  note 
to  said  bank  by  the  defendant  or  by  said  Leslie 
Salt  Refining  Company  had  been  made  payabte 
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to  lald  W.  MtJ  BoberU,  but  had  been  made  pay- 
able to  the  plaintiff,  then  you  are  further  in- 
structed that  the  drawing  of  the  check  here  in 
favor  of  W.  M.  Uoberta  wag  not  in  the  ordinary 
course  of  buuneas  betwees  the  defendant  and 
the  Salt  Company  and  the  bank,  and  that  there- 
fore the  direction  to  have  said  check  made  pay- 
able to  said  W.  M.  Roberts  was  sufficient  notice 
to  put  the  defendant  on  inquiry  as  to  why  said 
check  should  be  made  payable  to  said  Roberts 
instead  of  to  the  plaintiff  bank." 

This  Instruction  was  erroneous,  for  the 
reason  that  It  was  an  Instruction  upon  a 
question  of  fact,  namely; 

"That  the  drawing  of  the  check  here  in  favor 
of  W.  M.  Roberts  was  not  .in  the  ordinary  course 
of  business  between  the  defendant  and  the  Salt 
Company  and  the  bank," 

[5]  It  is  trpe.that  tlie  evidence  showed 
that  the  Salt  Company  usually  paid  the 
bank  by  checks  drawn  In  favor  of  the  bank, 
but  the  Instance  under  consideration  Is  the 
only  one  In  wbidi  the  defendant  paid  an 
bbUgatlOB  of  bis  own.  But,  however  that 
may  be,  the  ordinary  course  of  business,  so 
far  as  Involved  in  this  case,  was  the  payment 
to  the  cashier  of  the  bank,  and  not  the  form 
of  said  paym«it.  It  was  In  the  ordinary 
course  of  business,  so  far  as  this  case  Is 
concerned,  for  payments  to  be  made  to  the 
cashier  of  the  bank.  It  was  also  an  Instruc- 
tion which.  In  effect,  Informed  the  Jurj' 
that— 

"The  direction  to  have  said  check  made  pay- 
able to  W.  M.  Roberts  was  sufficient  notice  to 
pot  the  defendant  on  inquiry  as  to 'why  said 
check  should  be  payable  to  said  Roberts,  in- 
stead of  to  the  plaintiff  bank." 

As  has  been  above  stated,  there  was  no 
reason  why  the  check  should  not  be  made 
payable  to  Roberts.  The  only  legal  question 
properly  Involved  by  the  form  of  the  check 
given  in  i>ayment  was  whether  or  not  the 
payment  was  made  to  Roberts  as  cashier  of 
the  bank,  or  to  him  In  his  personal  capacity 
and  for  his  personal  benefit.  This  Instruc- 
tion Is  particularly  objectionable,  in  view  of 
an  Instruction  given  at  the  request  of  the 
defendant,  as  follows: 

"A  bank's  client  or  customer,  dealing  with 
the  cashier  of  the  bank  permitted  by  its  direc- 
tors to  have  complete  control  of  the  business 
relations  with  its  clients  and  customers,  may 
trust  in  the  integrity  of  such  cashier  in  trans- 
acting its  banking  bnsiness  with  him,  when  there 
is  nothing  in  the  known  state  of  the  affairs  of 
the  bank,  or  of  his  relation  to  it,  to  excite  sus- 
picion that  he  is  osing  his  position  to  the  preju- 
dice of  his  bank." 

Under  these  instructions,  upon  the  ad- 
mitted facts,  the  Jury  must  have  understood, 
as  a  matter  of  law,  that  the  defendant  was 
not  entitled  to  rely  upon  the  Integrity  of 
the  cashier,  or,  In  other  words,  that  defend- 
ant could  not  claim  the  check  to  be  a  pay- 
ment If  the  cashier  misappropriated  It,  as 


It  Is  conceded  he  did.  These  Instructions 
were  erroneous.  The  question  as  to  whether 
the  suspicions  of  the  defendant  were  or 
should  have  been  aroused  was  a  question  of 
fact  for  the  Jury.  Other  Instructions  were 
given,  at  defendant's  request,  tending  to 
modify,  in  some  degree,  the  effect  of  these 
instructions;  but  we  cannot  say.  that  they 
cured  the  basic  error  of  the  Instruction  that 
defendant's  suspicions  must  necessarily  have 
been  aroused  by  the  facts  stated  In  Instruc- 
tion No.  7. 

[6]  The  testimony  of  the  dlcectors  of  the  . 
plaintiff  bank  was  received,  over  the  ob- 
jection of  the  defendant,  to  the  effect  that 
tbey  bad  not  authorized  the  cashier  to  de- 
mand payment  of  the  note  in  question,  and 
that  no  examination  was  made  or  was  to  be 
made  by  the  bank  examiner.  The  effect' of 
this  evidence  was  merely  to  prove  that  the 
statonentB  made  by  the  cashier  to  the  d»- 
fendant  at  the  time  he  demanded  payment 
of  the  note  In  question  were  false.  The  de- 
fendant had  a  right  to  rely  upon  the  repre- 
sentations of  the  plaintiff's  agent,  and  the 
plaintiff  could  not  take  advantage  of  their 
falsity.  It  was  therefore  immaterial  wheth- 
er or  not  such  representations  were  true. 
The  evidence,  being  immaterial,  might  be  re- 
garded as  harmless,  were  it  not  for  the  fact 
that  in  this  case  the  considerations  Involved 
are  so  evenly  balanced  that  It  is  difBcnlt  to 
say  what  the  effect  of  such  testimony  might 
be  upon  the  mind  of  the  Jury.  It  showed 
that  the  bank  was  being  imposed  upon  by  Its 
own  agent,  and  might  therefore  give  the  im- 
pression to  the  Jury  that  the  bank  was  to' 
that  extent  "Innocent,"  while  as  a  matter  of 
law  the  bank  must  be  deemed  to  have  made 
such  representations.  Nor  Was  It  proper  to 
show  that  there  was  no  express  authority  on 
the  part  of  Roberts  to  collect  the  money. 
That  authority  resulted  from  his  oSi<Aa\  po- 
sition as  cashier,  and.  In  the  absence  of  an 
express  prohibition  by  the  directors,  he  had 
authority,  as  such,  to  make  the  collection  In 
question.  The  evidence  should  not  have 
been  admitted. 

The  defendant  complains  of  those  rulings 
of  the  court  upon  the  admissibility  of  evi- 
dence which  precluded  his  proving  a  trans- 
action by  whld»  Roberts  sought  to  reim- 
burse the  plalnflJt  for  his  wrongdoing.  Un- 
der proper  pleading  and  offers  of  proof  It 
would  no  doubt  be  permissible  for  the  de- 
fendant to  show  that  the  plaintiff  had  receiv- 
ed the  fruits  of  the  check  given  by  the  de- 
fendant, if  such  was  the  fact.  We  cannot 
say,  however,  that  there  was  error  In  sus- 
taining the  objections  to  the  particular  ques- 
tions that  were  asked. 

[7]  Respondent  relies  upon  the  rule  that 
where  the  payee  of  a  promissory  note  pays 
an  agent  who  does  not  produce  the -note — 

■'the  pnymcnt  is  at  the  risk  of  the  maker  of  the 
note,  and  if  such  person  were  not,  in  fact,  en- 
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titled  to  receive  payment  of  the  note,  the  maker 
of  the  note  must  bear  the  loss,  for  it  is  hia  duty 
to  demand  the  production  of  the  note  before  he 
made  payment." 

The  principle,  however,  has  no  applica- 
tion here,  for  the  reason  that  the  cashier 
of  a  bnnk  has  authority  to  collect  notes  due 
to  the  bank. 

In  view  of  the  necessity  of  a  new  trial  It 
perhaps  should  be  noted  that  the  evidence  In 
this  case  is  not  entirely  clear  as  to  what  be- 
came of  the  credit  of  $3,000  which  the  cash- 
ier secured  to  himself  by  the  deposit  of  the 
check  given  by  the  defendant.  If  such  de- 
posit was  dsed  by  him  to  reduce  an  over- 
draft, and  was  not  subsequently  withdrawn 
by  the  cashier  for  his  own-  purposes,  the 
bank,  of  course,  having  received  the  bene  St 
of  the  check,  could  not  now  collect  upon  de- 
fendant's note,  upon  the  theory  that  the 
same  had  not  been  paid,  for  it  would  In  fact 
have  received  the  benefit  of  the  check  In  the 
form  of  a  payment  upon  the  Indebtedness  of 
the  cashier,  and  the'  remedy  of  the  bank 
would  be  against  the  cashier,  and  not  against 
the  defendant  in  that  event 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  C.  J.;  MEL- 
VIN,  J.;  SHAW,  J.;  LAWLOR,  J.;  OL- 
NBY,  J. 


In  re  DOWS  ESTATE. 

CASET  et  al.  v.  HANLET  et  aL 
(S.  F.  9122.) 

(Supreme  Court  of  California.    Aug.  25,  1919. 

On  Petition  for  Rehearing  in  Bank,  Sept. 

22,  1919.) 

1.  Wills   €=>123(5)— AxTEaTATrow   and   Sio- 

NATtTBE  BT  WlTNKSSES  —  PKESENCE  OT  WlT- 

mEBSsa.  • 

Under  Civ.  Code,  g  1276,  requiring  two  at- 
testing witnesses  to  sign  at  testator's  request 
and  in  his  presence,  it  is  unnecessary  that  the 
witnesses  sign   in   the  presence  of  each  otlier. 

2.  Wills  «=>52(1)— Mbntal  Capacfty— Pbb- 

BUVPnON. 

It  will  be  presnmed  that  deceased  was  of 
sound  mind  whoi  her  will  wu  executed. 

3.  Wills  €='289  —  EXEocftoN  —  Pbesukp- 

TIONS. 

The  presumption  that  deceased  was  of  sound 
mind  when  her  will  was  executed  Justifies  the 
conclusion,  in  absence  of  testimony  to  the  con- 
trary, that  she  was  neither  unconscious  nor 
asleep  when  wiU  was  witnessed. 

4.  Wills  ®=3302(1)— SioNiNa  in  Testatbix's 
Presence— Sufficiency  of  Evidence. 

Conflicting  evidence,  and  the  presumption 
that  testatrix  was  of  sound  mind,  held  to  sus- 
tain finding  that  she  was  neither  anconscions 
nor  asleep  when  the  will  was  witnessed. 


5.  Wills  d=9302(l)  —  BxEomiov  —  Sum- 

CIENCT  or  EVIDKNCE. 

The  written  declaration  of  subscribing  wit- 
nesses in  attestation  clause  of  a  will  that  they 
signed  at  testatrix'^  request,  the  direct  testi- 
mony of  one  witness  that  they  signed  at  such  re- 
quest, which  was  later  modified  or  retracted, 
testimony  that  other  witness  had  been  request- 
ed by  testatrix's  brother  to  sign,  etc.,  held  to 
sustain  a  finding  that  wQl  was  witnessed  at 
testatrix's  request. 

Department  2. 

Appeal  from  Superior  Court,  Alameda 
County;   Uncoln  S.  Church,  Judge. 

Proceeding  by  George  E.  Hanley  and 
Ernest  Hanley  to  probate  the  will  of  Alice 
Dow,  deceased,  opposed  by  George  E.  Casey 
and  W.  J.  Anderson,  as  executor.  From  a 
judgment  admitting  the  will  to  probate,  the 
contestants  appeal.     Affirmed. 

James  H.  Boyer,  of  San  Frandaco,  for  ap- 
pellants. 

Pierre  A.  Fontaine  and  W.  J.  HeDnessey. 
both  of  Oakland,  for  respondents. 

WILBUR,  J.  This  Is  a  contest  over  the 
will  of  the  deceased,  on  the  ground  that  the 
same  was  not  executed  as  required  by  law. 
The  will  having  been  admitted  to  probate, 
contestants  appeEil,  basing  thel^  appeal  up<m 
three  groimds:  ^1)  That  the  subscribing  wit- 
nesses did  not  sign  the  attesting  clause  to 
said  win  in  the  presence  of  each  other ;  (2) 
that  the  finding  of  the  trial  court  that  the  sub- 
scribing v'ltness,  Jennie  Kinsman,  signed  the 
attesting  clause  while  in  the  presence  of  the 
testatrix,  is  not  supported  by  the  evidence; 
(3)  that  the  finding  that  the  subscribing  wit- 
nesses signed  at  the  request  of  the  testatrix 
Is  not  sufficiently  supported  by  the  evldenoe. 

[1]  With  reference  to  the  first  contention, 
it  Is  sufficient  to  say  that  section  1276  of  the 
Civil  Code  does  not  require  that  the  subscrib- 
ing witnesses  shaU  sign  in  the  presence  of 
each  other.  The  requirement  in  that  re- 
gard Is: 

"There  must  be  two  attesting  witnesses,  each 
of  whom  must  sign  the  same  as  a  Witness  at 
the  end  of  the  will,  at  the  testator's  request 
and  in  his  presence." 

The  Supreme  Courts  of  New  York  and 
Connecticut,  under  similar  statutes,  have 
held  that  it  Is  not  required  that  the  witnesses 
sign  In  the  presence  of  each  other.  Hoysradt 
T.  Kingman,  22  N.  Y.  372 ;  Gaylor's  Appeals. 
43  Conn.  82;  1  Williams,  Executors,  93;  6 
Surg.  Real  Property  St  842;  1  Jarman  on 
Wills,  85.  There  Is  nothing  In  Estate  of 
Toomes,  54  Cal.  609,  35  Am.  Rep.  83,  and  Es-~ 
tate  of  Cartery,  56  Cal.  470,  in  conflict  with 
this  view.  The  question  was  not  there  In- 
volved. 

[2-4]  The  evidence  was  sufficient  to  sustain 
the  finding  that  the  witnesses  were  requested 
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by  the  testatrix  to  sign  the  same  as  subscrib- 
ing witnesses.  One  of  the  witnesses,  i  BeUe 
Brush,  testified: 

"At  the  time  she  signed  this  document  she 
said  it  was  her  will.  Mrs.  Dow  requested  me 
and  the  other  witness  to  sign  her  will  as  a  wit- 
ness, and  I  signed  my  name  as  a  witness." 

On  cross-examination.  In  detailing  the  cir- 
cumstances, she  said: 

"I  went  In  the  room  and  she  asked  me  it 
1  would  sign  her  will.  •  •  •  I  think  Mrs. 
Dow  was  the  first  one  to  speak  when  I  went 
in  that  room.  She  asked  me  If  I  would  sign 
her  wiU.  •  •  •  When  she  asked  me  that,  I 
said,  •Certainly.'  Then  I  went  OTer  to  the 
stand  in  the  fnmt  window,  the  bay  window, 
and  signed  it  •  *  ♦  Mrs.  Dow  had  just  sim- 
ply asked  me  if  I  would  sign  her  will.  She  ask- 
ed me  if  I  would  sign  her  will  before  she 
signed  it  She  said,  'BeUe,'  that  is  the  name 
she  always  caUed  me,  'Would  you  sign  my  wilir 
I  said  'Certainly.'  " 

In  response  to  a  questUm  of  the  court  she 
repeated: 

"  *  ♦  •  The  only  thing  she  said  was,  'Will 
I  sign  the  will  r— her  wUl.  Q.  She  didn't  declare 
It  to  be  ^er  will  in  so  many  words?  A.  Didn't 
declare  that  it  was.  When  she  said,  'Will  you 
sign  my  will?  I  didn't  see  it  just  then.  I  saw 
it  about  a  minute  after.  •  ♦  •  I  don't  know 
where  the  document  wa»  at  the  time  Mrs.  Dow 
asked  me  if  I  would  sign  her  wffl.  She  signed 
the  document  after  she  -said  to  me,  'Will  you 
sign  my  will?  Mrs.  Dow  signed  the  will,  then 
a  very  short  time  after  she  said  to  me  'Will 
you  sign  my  wiU?"  " 

When  recaUedby  the  proponenta,  she  testl- 
fled  as  follows: 

"The  Court:  Mrs.  Brush,  are  you  quite  pos- 
itive that  Mrs.  Dow  said  to  you,  at  the  time  or 
about  the  time  she  signed  the  will,  'Will  you  sign 
this  will?'  A.  I  didn't,  say  at  that  time.  This 
might  have  been  a  *eel»  before.  I  could  not  say 
just  when.  She  said,  if  she  made  a  wUl,  would 
I  be  a  witness.  I  said,  'Certainly.'  I  didn't 
say  at  that  time.  That  was  about  a  week  be- 
fore. Neither  at  the  time  it  was  signed,  or 
before  or  after  It  was  signed  by  Mrs.  Dow, 
did  she  ask  me  to  sign  it  as  a  witness.  No, 
sir;,  not  at  that  time.  She  didn't  ask  me  to 
sign  her  will  at  that  time.  She  didn't  say  any- 
thing about  its  being  her  will  at  that  time.  Q. 
Did  she  ask  Mrs.  Kinsman  to  sign  it?  A.  Mrs. 
Kinsman,  I  believe,  brought  the  will  in.  I  am 
not  sure.  Mrs.  Kinsman  asked  her;  said  her 
brother  had  given  her  that  paper  and  said  it 
was  a  wUl,  and  asked  if  she  could  read  the 
will.  If  she  knew  what  it  was,  and  she  said 
'Tes.'  She  asked  hdr  If  she  wanted  to  sign  it 
Mrs.  Dow  said,  'Yes.'  That  was  about  all 
I  can  remember  that  was  said.  Q.  You  are 
quite  sure  Mrs.  Dow  didn't  ask  you  to  sign  the 
win?  A.  Not  at  that  time;  no,  sir,  not  at  that 
time.  And  she  didn't  ask  Mrs.  Kinsman  to 
sign  the  will;  I  don't  think  so.  That  is  my 
best  recollection.  She  didn't  ask  me,  just  be- 
fore she  signed  the  will,  'Will  you  sign  my 
will?'  Not  at  that  time;  no,  sir.  You  mis- 
understood me  If  you  think  I  said  at  that  time." 
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It  sbould  be  stated  tb&t  at  tbe  time  that 
the  will  was  executed  the  testatrix  was  very 
111 ;   that  Mrs.  Kinsman,  qne  of  tbe  subscrib- 
ing witnesses,  had  been  called  as  a  nurse; 
that  Mrs.  Brush  had  been  specially  called  for 
the  purpose  of  witnessing  the  will.    The  will 
had  been  prepared  during  the  morning  at  the 
request  of  the  testatrix,  and  had  been  read  to 
her  by  her  brother,  and  had  then  been  type- 
written, and  was  returned  in  the  afternoon 
by  the  brother,  who  handed  it  to  Mrs.  Kins- 
man, the  nurse,  with  the  request  that  she 
have  tbe  will  signed  and  that  she  witness  tbe 
wIlL    The  will  was  then  taken  into  the  sick- 
room ;  the  only  persons  present  being  tbe  tes- 
tatrix and   the  two   subscribing  witnesses, 
l^ey  were  together  in  the  room  only  about 
6  mintites.    The  testimony  of  the  brother,  U 
accepted  by  the  trial  court,  would  justify  the 
conclusion  that  both  witnesses  signed  at  that 
time  in  the  presence  of  the  testatrix.    His 
testimony  Is  to  the  etTect  that  he  looked  Into 
tbe  room  and  saw  Mrs.  Kinsman  sitting  over 
a  desk  as  though  writing,  and  that  the  will 
was  handed  to  him  immediately  upon  being 
brought  Into  the  Aticroom,  and  was  at  that 
time  in  tbe  same  condition  that  It  was  when 
presented  in  court;  1.  e.,  signed  by  the  two 
subscribing  witnesses.    The  court,  however, 
found  that  it  was  not  signed  by  the  witnesses 
In  the  presence  of  each  other.    Mrs.  Kins- 
man  testified  that  after   Mrs.   Brush,   the 
other  subscribing  witness,  had  left  the  room, 
she  remained  In  attendance  upon  the  testa- 
trix  until   about  16   minutes   had    elapsed 
from  the  time  she  first  entered  the  room; 
that  she  at  that  time  took  the  will  to  Mr. 
Hanley,  the  brother  of  the  testatrix,  who 
handed  It  to  her  and  asked  her  to  have  it 
execnted,  and  that  he  observed  that  she  had 
not  signed  it,  and  requested  her  to  sign  it; 
that  she  re-entered  the  sickroom,  sat  down 
at  a  table  within  four  or  five  feet  of  the  tes- 
tatrix, ^nd  signed  the  wUl  and  returned  It  to 
Mr.  Hanley. 

The  only  questiou  raised  by  the  contest- 
ants with  reference  to  this  signing  being  in 
the  presence  of  the  testatrix  grows  out  of 
the  testimony  of  Mrs.  Kinsman.  At  the 
time  she  re-entered  the  sickroom  the  testa- 
trix was  lying  in  bed  with  her  eyes  closed, 
and  she  did  not  know  whether  or  not  the  tes- 
tatrix observed  or  had  knowledge  of  the  fact 
that  she  was  signing  the  will  as  a  subscrib- 
ing witness.  The  attitude  of  this  witness 
was  "Somewhat  peculiar  In  connection  with 
her  signing  the  wia  She  testified  that,  the 
first  time  she  saw  the  will,  it  was  handed  to 
her  by  George  Hanley,  the  proponent 

"He  said,  'Mrs.  Kuisman,  it  is  a  wiU  of  my 
sister's,'  or  'that  my  sister  has  made,'  or 
something  to  that  effect;  but  anyway  this  was 
a  will  of  hers.  'I  have  read  it  to  her.  She 
knows  what  it  is.  It  is  all  right,  but  she  has 
not  signed  it  yet  Will  you  have  her  sign  itf 
And  then  he  says,  'Mrs.  Brush  will  be  a  wit- 
ness.' I  said,  'Very  well,'  and  went  and  took 
It  in  to  Mrs.  Dow." 
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Sbe  then  said,  when  sbe  took  It  to  the  tes- 
tatrix to  have  it  signed  in  the  presence  of 
Mrs.  Brush  and  herself: 

"I  just  said  to  her,  'Tour  brother  says  this  is 
a  will,  that  he  read  it  to  yon;  do  yon  know 
what  it  is — do  you  know  bow  it  is  made  out?' 
She  said,  'Yes.'  ♦  •  •  I  says,  'Is  everything 
fized  as  you  want  it?'  I  put  it  that  way  to 
her  on  account  of  a  remark,  a  little  talk  tbat 
we  had  had  before,  several  weeks  before,  about 
the  will.  She  says,  'Yes.'  I  said,  'Do  you 
want  to  sign  it?'  She  said,  Tcs.'  "Do  you 
want  to  sign  it  now?'  She  said,  'Tcs.'  I  said, 
■'Very  well,  sign  it  there;'  and  then  I  pointed 
to  it  and  put  it  on ;  It  was  turned,  your  hon- 
or, but  it  was  turned — slie  signed  it  there.  At 
the  time  of  this  conversation  Mrs.  Brush  was 
at  the  foot  of  the  bed,  and  I  was  at  the  side, 
and  Mrs.  Dow  was  upon  the  bed.  When  Mrs. 
Dow  signed  it,i  I  took  it  from  her;  she  didn't 
hand  it  to  me.  Absolutely  nothing  was  ever 
said  in  the  room." 

The  witness  then  directed  Mrs.  Brash  to 
sign  as  a  subscribing  witness,  and  she  testl- 
Bed: 

"Then  I  took  it  and  gave  it  to  the  brother. 
I  knew  how  to  direct  Mrs.  Brush  where  to 
sign  this  will,  because  the  next  place  was  a 
space  there  to  sign,  and  I  thought  that  Mrs. 
Brush  should  sign  next.  -I  didn't  intend  to 
sign  it.  There  was  still  another  place  later  on, 
and  I  left  it  there.  I  didn't  sign  it,  because  it 
was  turned  so  I  didn't  know  what  I  was  sign- 
ing, and  I  don't  sign  my  name  to  something,  un- 
less I  know  what  I  am  Signing  it  to.  The  broth- 
er said:   'Mrs.  Brush  will  be  a  witness.' " 

She  further  testified: 

"Wh«i  I  first  entered  Mrs.  Dow's  bedroom, 
to  have  Mrs.  Dow  execute  this  will,  I  suppose 
I  knew  that  I  was  to  sign  this  will  as  a  witness, 
but  didn't  intend  to  do  it  without  knowing  what 
it  was  about  and  know  what  it  was.  I  have 
been  a  witness  to  wills  before,  and  the  lawyer 
always  read  them  before  the  party  and  before 
me,  and  I  knew  what  I  was  signing.  *  I  knew 
enough  to  ask  Mrs.  Brush  and  indicate  to  her 
where  to'  sign.  As  I  understood,  Mrs.  Brush 
was  an  old  friend  of  Mrs.  Dow's.  She  was  a 
stranger  to  me,  and  it  mattered  not  to  me  who 
signed  it." 

She  further  testified  with  reference  to  tak- 
ing the  will  to  the  proponent  after  it  was 
signed  by  the  testatrix  and  Mrs.  Brush: 

"I  was  carrying  the  document  with  pen  and 
ink  in  my  hand,  becanse  I  took  that  out  when 
I  went  ottt  the  first  time,  not  intending  t«  sign 
it  unless  I  was  asked  the  second  time." 

She  repeatedly  testified.  In  effect,  that 
when  she  handed  the  will  to  the  proponent  he 
said: 

"  'Mrs.  Kinsman,  you  have  not  signed  it'  I 
says,  'No.'  He  says,  'Will  you?'  'If  you  wish.' 
I  took  it  hack  in  the  room.  The  reason  J 
didn't  sign  the  first  time  was  the  paper  was 
turned.  I  didn't  know  what  I  was  signing, 
and  I  never  sign  anything  unless  I  know  what 
I  am  signing.    Then  I  took  it  back,  and  went 


into  the  room,  and  went  over  to  the  table  and 
aigned  it,  and  took  it  back  to  the  brother. 
•  •  *  When  I  went  into  the  room,  as  I  re- 
member, Mrs.  Dow  had  her  eyes  shut.  She  was 
very  sick,  as  I  told  you." 

Again,  on  cn>as.«xaminatioii,  abe  testifled: 

"When  I  went  into  Mrs.  Dow's  room,  there 
was  no  one  in  the  room  besides  Mrs.  Dow  and 
me.  I  closed  the  door  when  I  went  in  there. 
Mrs.  Dow  had  her  eyes  shut  then.  She  was 
asleep  as  far  as  I  know.  I  don't  know  wheth- 
er she  was  asleep;  she  had  her  eyes  closed, 
though.  •  •  •  She  may  have  opened  her 
eyes.  That  I  couldn't  swear  to,  but  ^er  eyes 
were  closed  when  I  came  into  the  room.  I 
don't  know  whether  sbe  opened  her  eyes  after 
I  turned  my  back  or  not.  I  didn't  speak  to  her 
at  any  time  on  tliis  second  occasion  when  I  en- 
tered the  room  to  sign  the  will,  and  she  didn't 
speak  to  me  at  all  on  that  occasion." 

When  the  witness  was  asked  by  the  court 
whether  she  was  prepared  to  say  that  the 
deceased  could  not  have  seen  her  sign  the 
win   she   answered: 

"No;  I  am  not  prepared  to.  She  might  have, 
but  I  tamed  my  back  to  her." 

The  proponent,  George  El.  Hanley,  jtestifiecl 
that,  when  he  first  gave  the  wlU  to  Mrs. 
Kinsman,  he  asked  her  If  she  would  take  It 
in,  and  told  her  "that  my  sister  wanted  her 
to  sign  as  a  witness."  Accepting  the  finding 
of  the  trial  court  uppn  this  conflicting  testl- 
mony>  to  the  effect  that  Mrs.  Kinsman  did 
not  «Agn  the  will  as  a  witness  while  Mrs. 
Brush  was  in  the  room,  and  taking  the  view 
most  favorable  to  the  proponent  in  support 
of  the  finding  that  the  will  was  signed  by  the 
witness  In  the  presence  of  the  teetatriz,  we 
have  this  somewhat  unique  situation:  Mrs. 
Kinsman  entered  the  sickroom  with  the  will 
in  her  hand,  havinc  been  requested  to  sign 
the  same  as  a  witness,  and,  knowing  that  it 
was  expected  by  the  testatrix  that  she  woald 
sign  as  a  witness;  that  she  prepared  the  virill 
for  the  signature  of  the  testatrix  after  having 
ascertained  her  intention  to  execute  the  will, 
provided  the  testatrix  with  pen  and  ink,  and 
secured  her  signature  thereto,  and  thereupon 
banded  the  will  to  the  other  subscribing  wit- 
ness, requesting  her  in  an  audible  tone  of 
voice  in  the  presence  of  the  testatrix  to  sign 
the  same  as  a  subscribing  witness,  and  there- 
after seated  herself  at  the  same  table,  with' 
pen  and  Ink  In  hand,  -and  went  through  the 
motion  of  subscribing  the  same  as  a  witness, 
and  either  did  so  sign  after  the  other  sub- 
scribing witness  had  retired  from  the  room, 
or  purposely  refrained  from  so  doing  for  the 
reason  that  sbe  did  not  feel  herself  suffi- 
ciently advised  aa  to  the  contents  of  the  doc- 
ument, and  returned  the  document  to  the 
proponent,  whereupon,  again  being  requested 
to  sign  as  a  witness,  she  returned  to  the  sick- 
room, and  in  the  presence  of  the  testatrix 
and  within  a  few  feet  of  the  bed  actually 
signed  the  document  and  returned  the  same 
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to  the  proponent.  That  fhe  will  was  actually '  credible  evidence  to  tbe  contrary,  ^is  pre- 
signed  In  tbe  bodily  presence  of  the  testatrix !  sumption  Justifies  tbe  conclusion,  in  the 
Is  testified  to  by  the  very  witness  relied  upon  j  absence  of  affli'mative  and  credible  evl- 
by  the  contestants  to  establish  the  fact  that !  dence  to  the  contrary,  that  the  testatrix  was 
it  was  not  signed  in  her  presence,  by  reason  |  neither  unconscious  nor  asleep  during  the 
of  the  fact  that  she  was  asleep  or  uncon- :  execution  of  the  wUl.  In  view  of  the  fore- 
BClous  at  the  time  it  was  signed.  I  going  consideration,  the  finding  of  the  trial 

The  most  that  can  be  said  In  favor  of  the  I  court  that  tbe  witness  Kinsman  signed  the 
appellant  on  the  question  as  to  whether  or  will  in  the  presence  of  tbe  testatrix  is  con- 
not  tbe  subscribing  witness.  Kinsman,  signed .  elusive  on  this  court 

the  will  when  the  testatrix  was  asleep,  is  that  [6]  With  reference  to  tbe  question  of 
tbe  evidence  upon  this  point  is  so  conflicting  i  whether  or  not  tbe  finding  of  the  court  that 
that  tbe  finding  of  the  trial  court  upon  tbe  |  tbe  will  was  signed  by  the  subscribing  wit- 
question  is  conclusive  on  this  court  'She ,  nesses  at  the  request  of  the  testatrix  Is  cor- 
evidence  of  the  witness  Hanley,  if  believed,  I  rect,  we  Have  the  attestation  clause  so  de- 
would  have  Justified  the  court  in  wholly  dis-  claring  and  the  direct  testimony  of  Mrs. 
regarding  tbe  testimony  of  Mrs.'  Kinsman ;  Brush  that  at  the  time  and  place  of  the  ex- 
as  to  what  occurred  after  the  time  she  band-  ecutlon  of  the  will  the  testatrix  requested 
ed  the  will  to  Hanley  on  first  leaving  the  j  both  of  the  subscribing  witnesses  to  sign, 
sickroom.    It  is  true  that  the  express  finding '  It  is  true  that  on  cross-examination  she  said 


of  tbe  court  that  Mrs.  Kinsman  did  not  sign 
the  will  in  the  presence  of  the  other  subscrib- 
ing witness  Justifies  the  Inference  that  the 
court  accepted  the  testimony  of  Mrs.  Kins- 
man rather  than  that  of  Hanley  as  to  the 
time  when  the  will  was  signed  by  this  sub- 
scribing witness;  but  in  view  of  the  testi- 
mony of  Mrs.  Brush  that  she  did  not  see  the 
will  signed  by  Mrs.  Kinsman,  and  the  uncon- 
troverted  fact  that  Mrs.  Kinsman  remained 
in  the  room  after  Mrs.  Brush  retired  there- 
from, we  cannot  say  that  the  court  did  not 


that  she  did  not  intend  to  make  this  state- 
ment, but  the  record  hardly  bears  out  the 
latter  statement.  It  also  ai>pears  that  she 
bad  been  asked  some  time  before  by  the  tes- 
taft±c  to  sign  as  a  witness,  and  that  Mrs. 
Kinsman,  in  the  presence  of  the  testatrix, 
requested  Mrs.  Brush  to  sign  the  will  as  a 
subscribing  witness,  and  that  she  did  so  sign 
in  the  presence  of  the  testatrix.  "  •  •  ■  * 
A  request  may  be  implied  by  acquiescence  in 
the  request  of  another  that  the  will  be 
signed."    40  Cyc.  1116.     Mrs.  Kinsman  was 


arrive  at  tbe  conclusion  that  the  will  was '  requested  to  sign  the  will  as  a  subscribing 
signed  by  both  witnesses  before  it  was  re- 1  witness  by  the  brother,  who  had  been  intrust- 
turned  to  Hanley,  as  he  testified,  and  wholly   ed  by  the  testatrix  with  tbe  preparation  of 


disbelieved  the  testimony  of  Mrs.  Kinsman 
in  relation  to  the  time  and  circumstances 
under  which  she  signed  as  a  subscribing  wit- 
ness. Moreover,  it  was  the  duty  of  the  trial 
court  to  "closely  scrutinize"  the  testimony  of 
Mrs.  Kinsman  In  so  far  as  that  testimony 
tended  to  discredit  her  solemn  act  of  attesta- 
tion. Estate  of  Tyler,  121  Cal.  405,  413,  53 
Pac.  828.  The  nlost  that  can  be  said  of  the 
testimony  of  this  witness  adverse  to  the  will 
Is  that  she  made  no  efTort  to  attract  the  at- 
tention of  the  testatrix  to  the  fact  that  she 
was  about  to  subscribe  the  will  as  a  witness ; 
that  she  observed  the  eyes  of  tbe  testatrix 
were  closed,  and  thereupon  signed  the  will 
with  her  back  to  the  testatrix,  without  no- 


tbe  will.  Including,  no  doubt,  tbe  necessary 
formalities  in  connection  with  the  execution 
thereof,  and  this  request,  be  stated  to  Mrs. 
Kinsman,  was  so  made  by  him  at  the  in- 
stance of  the  testatrix.  There  is  no  direct 
testimony  as  to  whether  the  testatrix  did  or 
did  not  request  tbe  brother  to  request  Mrs. 
Kinsman  to  sign  the  will  as  a  witness.  The 
written  declaration  of  both  subscribing  wit- 
nesses In  the  attestation  clause,  together 
with  the  facts  and  circumstances  surround- 
ing the  execution  of  tbe  will,  arid  the  evident 
desire  of  the  testatrix  communicated  to  the 
subscribing  witnesses.  Justified  the  trial 
court  in  Its  conclusion  that  the  will  was  at- 
tested by  the  subscribing  witnesses  at  tbe 


tidng  or  being  able  to  testify  whether  the  request  of  the  testatrix.    Estate  of  Cullberg, 
testatrix  did  or  did  not  observe  her  act  of,  169  Cal.  3C8,  146  Pac.  888;   Estate  of  Silva, 


signing.  She  returned  the  will  to  the  broth- 
er, the  principal  beneficiary  under  the  will, 
who  had  intrusted  her  with  the  direction  of 
the  execution  thereof,  without  notifying  btm 
that  the  testatrix  was  asleep  or  unconscious, 
and  thus  placed  it  entirely  in  her  own  bands 
to  discredit  or  destroy  the  efllcacy  of  the 
will  by  an  inference  wholly  inconsistent  with 
her  position  as  a  subscribing  witness.  Op- 
posed to  this  we  have  the  presumption  that. 

at  the  time  of  the  execution  of  the  will  the  ment,  in  effect,  overrules  the  decision  by  the 
deceased  was  of  sound  mind ;  a  presumption  oourt  in  bank  In  the  Estate  of  Emart,  175 
which  obtains  during  the  entire  process  of  Cal.  238,  165  Pac.  707,  U  K.  A.  1917F,  86«. 
the  execution  of  the  will.  In  the  absence  of. The  distinction  between  that  case  and  this 


169  CaL  120, 145  Pac.  1015 ;  Estate  of  Clark, 

170  CaL  422,   149  Pac  828. 
Judgment  affirmed. 

We  concur:   LENNON,  J. ;  MELVIN,  J. 

On  Petition  for  Rehearing  in  Bank. 

PER  CURIAM.    In  the  petition  for  rehear- 
ing it  is  claimed  that  the  decision  in  depart- 
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seemed  too  obvious  to  require  discussion.    It  [  3.  Husband   and    Wifb   $=3279(4)— Sep  aba* 
Is  true  In  that  case  that  the  witnesses  did  not      tion  AaBiEMSNT  SnFFicncNT  to  Bab  Wife's 


sign  in  the  presence  of  each  other.  But  the 
decision  against  the  validity  of  the  vrtll  was 
not  based  upon  that  fact,  but  upon  the  fact 
that  both  witnesses  were  not  present  togeth' 
er  at  the  time  the  testator  signed  or  acknowl- 
edged his  signature,  or  published  the  wllL 
In  this  case  these  formalities  as  to  signing 
and  acknowledgment  by  the  testatrix  were 
complied  with,  but  one  witness  left  the  room 
before  the.  other  subscribed  as  a  witness.  If 
It  be  said,  that  the  reasoning  of  the  Emart 
Case  leads  us  to  the  conclusion  that  both 
witnesses  should  sign  in  the  presence  of  each 
other,  It  Is  a  sufficient  answer  to  say  that 
we  are  not  disposed  to  follow  it  to  that  con 
elusion,  which  would  place  onr  law  oat  of 
harmony  with  that  of  nearly  every  other 
state  In  the  Union.  40  Cyc.  1121,  note  70. 
Moreover,  if  we  assume  that  this  court  Is 
committed  by  the  dedslon  in  Estate  of  Emart 
to  the  English  Interpretation  of  the  Victorian 
Act  therein  referred  to.  It  would  appear  f rpm 
the  note  (13)  to  onr  decision  in  L.  B.  *A. 
1917r,  866,  877,  that  the  English  courts  have 
held  that  under  the  latter  act  it  is  not  essen- 
tial that  witnesses  sign  in  the  presence  of 
each  other.  See  In  the  Goods  of  Jane  Webb, 
1  Jurist.  N.  S.  (Bng.)  1096.  To  hold  that  the 
witnesses  must  sign  In  the  presence  of  each 
other  would  be  to  write  into  the  statute  a 
reqnirement  that  is  not  there,  and  would  be 
digging  another  pitfall  for  those  unfamiliar 
virlth  judicial  decisions  who  rely  upon  what 
seems  to  be  the  plain  letter  of  the  CJode. 

The  application  for  rehearing  Is  denied. 
All  concur. 


In  re  McOLELLAND'S  ESTATE. 

McClelland  v.  althouse  et  aL 

(L.  A.  5760.) 
(Supreme  Court  of  California.    Sept.  8,  1919.) 

1.  HX7SBAND    AND    WlFK    l&=»278(l)— VALIDITY 

OF  Sefabation  Asbeeuent  Can  be  Detsb- 
KiNED  Only  by  Dibbot  Pbocekding.  , 
Neither  petition  of  widow  to  set  aside  pro- 
bate of  will,  nor  her  petition  to  determine  heir- 
ship, nor  her  objection  to  the  6nal  account, 
brings  into  issue  the  validity  of  the  separation 
and  settlement  agreement  between  her  and  de- 
ceased; bat  this  can  be  raised  only  in  a  direct 
proceeding  attacking  it. 

2.  Descent  and  Distbibution  $=»71(7)  — 
Finding  That  Widow  Had  No  Intebest, 
A  Findino  That  Sefabation  Aobeeuent 
was  Valid. 

A  finding,  in  proceedings  to  determine  heir^ 
ship,  that  widow  was  not  entitled  to  any  part 
of  estate,  held  to  import  a  finding  that  set- 
tlement agreement  between  widow  and  deceas- 
ed bad  not  been  obtained  through  duress  or 
undue  influence. 


BlOHT  TO  Inhebit  fbom  Hubband. 
Separation    and    settlement   agreement   be- 
tween liusband  and  wife  held  to  bar  hex  right 
to  inherit  from  him. 

Department  1. 

Appeal  from  Superior  .Court,  Los  Angeleo 
Ck>unty ;  James  C.  Blves,'  Judge. 

In  the  matter  of  the  estate  of  David  S. 
McClelland,  deceased.  From  a  decree  of  dis- 
tribution therein  In  favor  of  Harry  Althouse 
and  others,  against  Lettie  J.  AtcCIelland, 
widow,  she  appeals.    Affirmed. 

A.  Schapp,  of  San  Francisco,  and  Chaa. 
E.  Hobart,  of  Los  Angeles,  for  appellant. 

Foster  0.  Wright,  of  Los  Angeles,  for  re- 
spondents. 

LAWLOB,  J.  This  is  an  appeal  from  the 
decree  of  distribution  in  the  matter  of  the 
estate  of  David  S.  McClelland,  deceased,  en- 
tered by  the  superior  court  of  Los  Angeles 
county,  in  which  Lettie  J.  McClelland,  the 
widow  of  the  deceased,  was  denied  the  right 
of  inheritance  on  the  ground  that  she  was 
barred  by  a  certain  separation  and  settlement 
agreement  entered  into  between  the  decedent 
and  his  wife  on  December  21,  1906. 

It  appears  that  decedent  and  Lettie  J.  Mc- 
Clelland intermarried  in  Los  Angeles  on 
August  21,  1906,  and  ever  since  up  to  the 
time  of  the  death  of  the  decedent,  June  11, 
1916,  were  husband  and  wife.  At  the  time 
of  the  marriage  Mrs.  McClelland  owned 
property  of  the  value  of  about  $10,000,  and 
had  cash  on  hand  in  the  amount  of  $2,800, 
and  a  monthly  income  of  $87  from  her  other 
property.  Decedent  at  that  time  ovraed  a 
one-half  Interest  in  a  saloon  in  Los  Angeles, 
as  well  as  certain  residential  property  also 
situated  in  that  city,  which. was  at  that  time 
being  improved.  It  also  appears  that  the 
decedent  was  rather  heavily  in  debt,  though 
the  amount  and  nature  of  the  indebtedness 
does  not  appear.  Either  at  the  time  of  their 
marriage  or  shortly  before,  appellant  gave 
to  the  decedent  the  $2,800  cash  which  she 
had  on  hand.  This,  It  is  alleged,  decedent 
used  to  pay  his  debts.  The  union  proved  to 
be  an  unhappy  one,  and  on  December  21, 
1906,  decedent  and  appellant  agreed  in  writ- 
ing to  separate  and  live  apart;  the  agree- 
ment being  in  terms  as  follows: 

"This  agreement  made  this  2lBt  day  of  De- 
cember, 1906,  between  David  S.  McCHelland, 
the  party  of  the  first  part,  and  Lettie  J.  Mc- 
Clelland, wife  of  said  David  S.  McClelland, 
the  party  of  the  second  part,  witnesseth: 

"fhtit  whereas  the  said  first  party  and  the 
said  second  party  were  legally  and  lawfidly 
married  on  the  21st  day  of  August,  1906,  and 
are  now  and  ever  since  said  21st  day  of  Au- 
gust, 1906,  have  been  husband  and  wife,  and 

"Whereas,  the  said  first  party  and  the  said 
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second  party  wn  nratofillr  deBirous  of-  s^yering 
their  marital  relations  \vithout  coercion' or  un- 
due influence  or  fraud  or  miarepreseAtation'  of 
an;  kind  whatever,  and  ^ 

"Whereas,  there  has  been  no  community  prop- 
erty acquired  since  the  said  marriage,  and 

"Whereas,  there  are  certain  articles  of  fur- 
niture, to  wit,  piano,  draperies,  bureau  and 
dining  room  chairs,  table  and  rugs  and  other 
furniture  acquired  by  each  contributing  of  their 
separate  funds  for  the  purchase  Of  the  same, 
exclusive  of  certain  personal  effects  and  wed- 
ditig  presents  belonging  to  said  first  party 
which  are  herewith  specifically  exempt,  and 

"Whereas  there  will  be  some  expenses,  attor- 
ney's fees  and  incidental  expenditures  for  the 
purpose  of  completing  and  ratifying  and  final- 
ly settling  the  proposed  separation, 

"Now  therefore,  in  consideration  of  the  prem- 
ises and  in  consideration  of  the  covenants  here- 
inafter more  specifically  set  out.  the  said  first 
party  and  the  said  second  party  do,  and  each  of 
ihem  doet  renounce  any  and  all  marital  rightt 
ichich  each  oioea  to  the  other,  of  any  kind  or 
nature,  whether  legal,  moral  or  equitahle,  and 
each  renounces,  quit  olaima,  and  conveys  any 
right  or  title  to  any  of  the  estate  nou!  owned 
or  possessed  by  tfc«  other  or  that  may  he  here- 
after acguired  in  any  tcay  iy  the  other;  and 
the  said  second  party  hereby  acknowledges  re- 
ceipt of  three  hundred  ($300)  dollars,  from 
said  first  party,  which  said  first  party  advances 
for  the  purpose  of  payment  of  attorney's  fees, 
expenses  and  other  incidental  expenditures  in 
connection  with  the  separation  hereto  agreed; 
and  the  said  first  party  likewise  relinquishes 
and  waives  any  right,  title  or  interest  he  may 
have  in  the  above  mentioned  furniture,  to  the 
said  second  party,  and  in  consideration  of  the 
premises  and  covenants  herein  specified,  the  said 
second  party  specifically  releases  the  said  first 
party  of  any  and  all  claims  of  alimony  or  sup- 
port of  any  kind  whatever,  it  being  her  desire 
and  wish  that  on  account  of  their  unhappy 
relationship  she  should  not  feel  under  any 
financial  obligation  to  said  first  party  or  al- 
low financial  considerations  to  enter  into  her 
determination  to  sever  the  said  marital  relation- 
diip. 

"Each  party  to  this  agreement  herewith  sol- 
emnly and  specifically  avers  that  the  foregoing 
agreement  has  been  entered  into  without  un- 
due influence  or  fraud  or  coercion  or  misrepre- 
sentation or  from  any  cause  except  as  herein 
specified. 

"In  witness  whereof  the  above  parties  hereto 
have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 

"Signed  in  the  presence  of  Blanche  MazweU. 
"David   S.   McClelland.      [Seal.] 
"Lettie  J.  McClelland.     [Seal.]" 

Gtalics  ours.) 


This  agreement,  at  tbe  request  of  the  ap- 
pellant, was  recorded  in  Los  Angeles  county 
and  also  In  Alameda  county.  Following  the 
separation  the  appellant  went  to  live  in 
Berkeley.  About  ten  years  passed  from  the 
time  of  this  separation  until  the  death  of  the 
decedent,  dnrtng  which  time  tbe  parties  did 
not  meet  or  correspond  or  in  any  way  try  to 
keep  In  toncb  witb  each  other. 
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Decedent  died  possessed  of  an  estate  of 
more  than  ?10,000,  which  he  had  disposed  of 
by  will,  naming  therein  his  brothers  and  sis- 
ters as  legatees.  The  will  was  filed  for  pro- 
bate on  July  18,  1916,  and  letters  testamen- 
tary were  issued  on  August  9,  1916.  It  was 
on  September  15,  1917,  more  than  a  year 
after  decedent's  death,  before  appellant 
learned  of  that  fact  She  at  once  instituted 
proceedings  to  establish  herself  as  an  heir  at 
law  of  the  decedent  entitled  to  inherit  one- 
half  of  his  estate.  On  October  30,  1917,  she 
filed  a  petition  to  set  aside  tbe  probate  of  the 
will  and  made  application  for  a  monthly 
family  allowance  of  $250.  On  November  17, 
1917,  she  filed  a  petition  tinder  section  1664, 
Code  of  Civil  Procedure,  to  determine  heir- 
ship. On  January  81,  1918,  She  filed  an  ob- 
jection to  the  final  account.  The  court  ruled 
against  the  appellant  on  the  petitions  and  the 
objection. 

On  tbe  petition  to  determine  belrsbip  the 
court  found  in  part  as  follows: 

"(2)  That  the  petitioner,  Lettie  J.  McClel- 
land, and  the  deceased,  David  S.  McClelland, 
were  legally  and  lawfully  married  on  the  21st 
day  of  August,  1906,  and  were  during  all  the 
time  since  respectively  wife  and  husband. 

"(3)     ♦    •    • 

"(4)  l%at  a  written  agreement  was  made, 
executed,  and  acknowledged  by  and  between 
said  Lettie  J.  McClalland  and  said  David  S. 
McClelland,  on  the  21st  day  of  December,  1906, 
whereunder  both  parties  thereto,  and  each  of 
them,  renounced  any.  and  all  marital  rights 
which  each  owed  to  the  other,  of  any  kind  or 
nature,  whether  legal,  moral,  or  equitable,  and 
wherein,  each  renounced,  quitclaimed,  and  con- 
veyed any  right  or  dtle  to  jsny  of  the  estate 
then  owned  or  possessed  by  the  other,  or  that 
might  thereafter  be  acquired  in  any  way  by 
the  other.  That  in  said  written  agreement,  it 
was  further  contracted  that  no  community 
property  had  been  acquired  since  the  said  mar- 
riage. That  on  the  said  21st  day  of  December, 
19M,  the  said  parties  setmrated  and  have  nev- 
er since  seen  one  another,  correep<mded,  or  bad 
any  relations  of  any  kind  whatsoever. ' 

"And,  after  hearing  the  evidence  and  argu- 
ments of  counsel,  the  court  makes  and  ren- 
ders judgment  as  follows,  to  wit: 

"It  is  ordered,  adjudged,  and  decreed  by  the 
court  that  David  S.  McClelland  died  testate  on 
the  11th  day  of  June,  1916,  leaving  sarviving 
as  his  only  heirs  at  law  the  persons  whose 
names  and  relationships  to  said  decedent  are 
as  follows,  to  wit: 

"Jemima  McClelland,  a  sister;  Mrs.  Eliz- 
abeth Savage,  a  sister;  Mrs.  Ann  Jane  War- 
nock,  a  sister;  William  McClelland,  a  brother; 
Mrs.  Maria  McCreary,  a  sister;  Crozier  Mc- 
Clelland, a  brother;  Robert  George  McClelland, 
a  brother,  and  Lettie  J.   McClelland,  wife. 

"That  said  decedent  left  a  will  which  has 
been  duly  admitted  to  probate  herein,  and  that 
by  tbe  terms  of  said  will  the  whole  of  the  said 
estate  is  devised  and  bequeathed  as  fol- 
lows:    •     •    • 

"That'  the  petitioner  herein,  Lettie  J.  Mc- 
Clelland, is  not  entitled  to  any  part  of  said 
estate  and  her  said  petition  is  hereby  denied  ** 
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The  decree  of  distribution  entered  on  Feb- 
mary  28,  1918,  contains  the  following: 

"That  at  said  hearing  of  said  petition,  Lettle 
J.  McClelland,  the  widow  of  deceased,  appear- 
ed with  connsel  in  opposition  to  the  petition 
herein  for  distribution.  That  testimony,  oral 
and  documentary,  was  received,  and  the  court 
finds  that  said  Lettle  J.  McClelland  and  the 
deceased  separated  as  wife  and  husband,  and 
settled  and  adjusted  all  property  rights  be- 
tween them  by  a  contract  in  writing  bearing 
date  the  21st  day  of  December,  1906,  and  that 
said  Lettle  3.  McClelland  is  not  entitled  to 
participate  in  the  distribution  of  this  estate." 

The  following  statement  appears  in  the 
"Minute  Entry"  made  on  April  16,- 1918: 

"Petition  to  determine  heirship  denied  on  the 
ground  that  property  settlement  disposed  of 
the  widow  to  inherit." 

No  other  mention  was  made  of  this  matter 
by  the  court  in  its  findings,  orders,  or  de- 
crees. 

[1-8]  Appellant  contends,  howeyer,  that — 

"There  can  be  bnt  very  little  doubt  that  the 
agreement  of  settlement  was  signed  by  the  ap- 
pellant under  duress  and  undue  influence.  Prac- 
tically the  only  point  on  which  the  ease  was 
decided  by  the  trial  court  was  the  point  of 
laches,  and  the  trial  court  held  that  too  much 
time  had  been  allowed  to.  escape  before  appel- 
lant did  anything  in  the  matter.  Since  this  ia 
the  point  on  which  the  trial  court  decided  the 
case,  I  will  confine  myself  to  a  discussion  of 
the  question  of  laches." 

We  are  unable  to  understand  the  position 
of  appellant  In  this  matter,  for  the  record 
discloses  no  such  finding  as  here  attributed 
to  the  trial  court.  Indeed,  such  a  finding 
would  not  have  been  responsive  to  any  Issue 
In  the  proceedings.  The  petition  to  set  aside 
the  probate  of  the  wlU,  the  petition  to  deter- 
mine heirship,  and  the  objection  to  the  final 
account — the  only  proceedings  taken  by  ap- 
pellant in  the  matter — did  not  In  any  sense 
bring  into  Issue  the  guestiun  of  the  validity 
of  the  agreement  of  settlement  This  point 
could  have  been  raised  only  In  a  direct  pro- 
ceeding attacking  the  validity  of  the  instru- 
ment. .^  And  although  the  court,  in  bearing 
the  petitions,  and  the  objection  to  the  final 
account,  admitted  evidence  to  the  effect  that 
appellant  had  signed  the  settlement  agree- 
ment imder  duress  and  undue  influence,  it  is 
not  to  be  deduced  from  the  findings  that  the 
settlement  agreement  was  obtained  by  duress 
or  undue  Influence  and  that,  as  contended  by 
appellant,  "the  trial  court  held  that  too  much 
time  had  been  allowed  to  escape,  before  the 
appellant  did  anything  In  the  matter."  So 
far  as  anything  appears  to  the  contrary,  the 
court  may  not  have  believed  this  testimony. 
We  think  from  the  finding  that  the  appellant 
was  not  entitled  to  any  part  of  the  estate  the 
court  must  have  reached  the  conclusion  that 


the  settlement  agreement  was  valid — that  it 
had  not  been  obtained  through  duress  or  un- 
due influence.  Moreover,  this-  conclusion 
finds  direct  support  in  the  minute  order 
entry: 

"PfetltioB  to  determine  heirship  denied  on  the 
groond  that  property  settlement  disposed  of 
the  widow  to  inherit." 

It  is  further  contended  by  appellant: 

"That  while  a  party  may,  by  undue  dday, 
lose  his  right  to  attack  an  instrument  he  sign- 
ed under  duress  or  undue  influence,  he  never 
loses  his  right  to  defend  himself  against  the 
instrument  if  the  other  party  chooses  to  en- 
force the  terms  of  said  instrument." 

In  the  absence  of  a  specific  finding  that 
there  was  "duress  or  undue  influence,"  this 
contention  Is  without  merit 

The  decree  is  affirmed. 

We  concur:    SHAW,  J.;  OLNET,  J. 


MAHANA  et  at.  t.  ECHO  PUB.  CO. 
(L.  A.  6231.) 

(Supreme  Court  of  California.    Sept  8,  1919.1 

1.  EsTOPFxi.  €s>110  —  Defense  UNATACURa 
ON  Failure  to  Plead. 

In  an  action  for  libel,  defendant  publish- 
ing company's  failure  to  plead  an  estoppel 
against  plaintiffs,  because  the  false  information 
had  been  obtained  through  their  agent,  render- 
ed the  defense  unavailable. 

2.  Libel  and  Slandeb  €=3l21(l)— -Evidercb 
OP  Injubt  to  Business  Insufficient  to 
Sustain  Vebdict. 

Verdict  for  $1,500,  recovered  by  insurance 
agents  for  libel  against  a  publishing  compa- 
ny, though  reduced  by  the  trial  court  to  $1,000, 
held  grossly  excessive;  any  Injury  to  the  agents' 
business  having  resulted  more  from  the  dishon- 
esty of  their  local  representative  than  from 
the  libelous  statement 

3.  Libel  and  Slandeb  ^:a9(9)— Statekent 
AS  to  an  Insubarck  Business  Not  Libkl* 
ous  Peb  Se. 

A  statement  of  a  publishing  company  in 
its  newspaper  that  policy  holders  who  had  tak- 
en out  policies  through  a  firm  of  insurance 
brokers  had  been  somewhat  mystified  by  the 
receipt  of  cancellation  notices  for  policies  on 
the  occasion  of  the  disappearance  of  the  bro- 
ker's agent,  when  he  was  short  in  his  accounts, 
held  not  libelous  per  se  as  to  the  brokers. 

4.  Libel  and  Slandeb  $=>86(4)— TTnlesb  Ab- 
TicLE  Implied  Dishonesty  and  Financial 
Ibbesponsibilitt,  Innuendo  Would  Not 
Do  So. 

Unless  an  article  published  by  defendant 
in  its  newspaper  was  of  such  a  nature  that,  in 
view  of  extrinsic  facts  alleged  and  proved,  it 
conveyed  to  readers  charges  of  dishonesty  and 
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financial  irreBp<mBiblllt7  on  the  part  of  plain- 
tiffs, the  innuendo  would  not  give  it  anch  sin- 
ister significance. 

Department  2. 

Appeal  from  Superior  Court,  Eem  County; 
J.  W.  Mahon,  Judge. 

Action  for  Ubel  by  George  T.  Mabana  and 
Park  A.  Cooling,  doing  business  under  the 
firm  name  of  Mabana  &  Cooling,  against  the 
Echo  Publishing  Company,  a  corporation. 
From  a  Judgmoit  for  plaintiffs,  defendant 
appeals.    Reversed. 

Wiley  &  Lambert,  Kaye  &  Slemon,  and  W. 
W.  Kaye,  all  of  Bakersfleld,  for  appellant 

Duke  Stone,  of  Los  Angeles,  and  Rowen 
Irwin,  of  Bakersfleld,  for  respondents. 

MELVIN,  J.  Plaintiffs,  who  are  copart- 
ners, were  awarded  $1,500  damages  for  an 
alleged  libel.  This  verdict  was  reduced  by 
the  court  to  |1,000.  Defendant  appeals  from 
the  Judgment 

Mahana  and  Cooling  were  general  agents 
for  the  Western  Indemnity  Company.  The 
principal  place  of  business  of  the  copartner- 
ship was  In  Los  Angeles.  They  had  an  agent 
at  Bakersfleld,  one  H.  E.  Weymouth.  The 
defendant  corporation  publishes  the  Morning 
IDcho,  a  newspaper  of  general  circulation  In 
Kern  county  and  other  counties  in  the  state. 
On  the  morning  of  August  8, 1915,  the  follow- 
ing article,  which  la  the  basis  of  this  salt, 
appeared  in  the  said  newspaper: 

"Notices  Mystify  PoKcy  Holders. 

"Bakersfleld  policy  holders  of  the  Western 
Indemnity  Company  have  been  somewhat  mys- 
tified during  the  past  few  days  by  the  receipt  of 
cancellation  notices  for  paid  for  policies,  in- 
dicating that  some  kind  of  a  financial  tangle 
has  arisen  whereby  they  will  be  the  losers.  The 
cancellation  notices  have  been  sent  out  by  Ma- 
hana &  Cooling,  F.  E.  Sherk,  agent,  Los  An- 
geles. 

"Col.  H.  E.  Weymouth,  who  had  charge  of  the 
Bakersfleld  ofBce  of  the  company,  left  the  city 
several  days  ago,  and  it  is  reported  that  the 
insurance  people  have  been  endeavoring  to  lo- 
cate him.  It  is  said  that  premiums  amounting 
to  several  hundred  dollars,  perhaps  over  $1,000.- 
00,  have  been  involved  in  the  investigation  of 
the  special  agents  of  the  insurance  company. 

"Colonel  Weymouth,  for  several  months  in 
charge  of  the  insurance  department  condncted 
by  McManus  &  Son,  real  estate  agents,  open- 
ed an  agency  for  himself  in  a  location  under 
the  post  office  about  six  months  ago.  He  was 
a  hail-fellow-well-met  and  popular  with  the 
men  about  town."  ' 

That  the  part  of  the  article  following  the 
first  paragraph  was  substantially  correct 
seems  to  be  conceded  by  plaintiffs.  Their 
representative  had  left  the  city  a  few  days 
before  the  publication,  and  premiums 
amounting  to  several  hundred  dollars  were 
Involved  in  the  Investigation  by  special 
agents  of  the  indemnity  company,  sent  to 
183  P.-61 


learn  the  troth  aboat  "W^vaontbSa  pecola* 
tlons. 

The  part  of  the  article,  therefore,  upon 
wblch  tbe  judgment  must  be  supported,  if  at 
all,  is  that  charging  that  plaintiffs  had  sent 
out  cancellation  notices  for  paid  policies.  It 
is  admitted  by  appellant  that  at  the  time  of 
tbe  publication  of  the  article  no  such  notices 
had  been  sent  out    Plaintiffs  admit  that — 

"In  two  or  three  instances  after  the  publi- 
cation of  the  article  the  plaintiffs  did  cancel 
policies  on  account  of  not  having  received  the 
premium,  and  when  they  found  that  their  agent 
had  collected  the  promii^n,  in  every  instance 
the  policies  were  reinstated." 

Appellant's  first  contention  is  that  plain- 
tiffs were  estopped  by  tbe  conduct  of  their 
agent  from  complaining  of  tbe  publication  of 
the  supposed  fact  that  cancellation  notices 
had  been  sent  out  There  was  testimony  to 
the  efCect  that  one  of  defendant's  reporters, 
who  had  a  policy  of  Insurance  I^ued  by  the 
Western  Indemnity  Company,  had  received  a 
notice  a  few  days  before  the  publication  of 
tbe  article  in  tbe  Echo  to  the  effect  that  If 
bis  premium  should  not  be  promptly  paid  bis 
policy  would  be  cainceled.  He  showed  this 
letter  to  Mr.  Sinclair,  a  local  agent,  who  bad 
been  representing  plaintiffs  after  Weymouth's 
departure.  According  to  the  testimony  of 
Mr.  Gill,  tbe  reporter,  Mr.. Sinclair  said: 

"There's  a  lot  more  of  them  have  had  their 
policies  eaucded,  and  will  have  them  canceled." 

[1]  Mr.  Sinclair  denied  any  recollection  of 
such  a  remark,  but  admitted  that,  when  Mr. 
Gill  spoke  of  tbe  cancellation  of  bis  policy,  a 
Miss  Meyer,  who  was  present,  said:  "Xes 
one  of  my  policies  has  been  canceled,  too." 
He  also  said  that  neither  be  nor  Miss  Meyer 
explained  that  her  policy  had  not  been  issned 
by  the  Western  Indemnity  Company.  Act- 
ing npon  tbe  information  received  from  Mr. 
Sinclair  and  Miss  Meyer,  the  reporter  wrote 
that  part  of  the  article  relating  to  cancella- 
tions, and  appellant' Insists  that,  the  false  in- 
formation having  been  obtained  through  the 
agent  of  respondents,  or  in  bis  presence,  tbe 
plaintiffs  are  estopped  from  asserting  that 
they  were  Injured  by  Its  publication.  Re- 
spondents answer  that  estoppel  was  not 
pleaded,  and  deny  that  the  introduction  of 
the  evidence  at  the  trial  waived  such  plead- 
ing, because  the  matter  was  properly  intro- 
duced not  to  show  estoppel  but  good  faith  on 
the  part  of  tbe  publisher.  This  position  Is 
well  taken.  The  failure  to  plead  estoppel 
makes  that  defense  unavailable  now. 

[2]  But  the  judgment  must  be  reversed  be- 
cause the  amount  of  damages  Is  grossly  ex- 
cessive. If  plaintiffs  were  injured  In  their 
business  In  and  around  Bakersfleld,  It  Is  ob- 
vious that  the  dishonesty  of  their  local  r^re- 
sentative  must  have  done  more  to  bring  about 
that  result  than  tbe  mere  erroneous  state- 
ment that  policies  upon  which  the  premiums 
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<7ere  paid  bad  been  canceled — a  statement 
wbicb  would  bave  been  true  If  made  a  few 
da>s  later.  Therefore,  tbe  Judgment,  even  if 
It  have  any  basis  In  tbe  false  statement  re- 
garding the  cancellation  notices,  Is  too  large 

[3]  When  they  became  suspicious  of  Wey- 
mouth, plaintiffs  sent  to  Bakersfield  agents 
who  interviewed  many  holders  of  polldes 
issued  by  the  Western  Indemnity  Company, 
so  that  they  might  learn  the  extent  of  Wey- 
mouth's embezzlements.  They  must  have 
known  that  such  a  course  would  probably  re- 
sult in  tbe  publication  of  tbe  story  of  bis  dis- 
honesty. They  must  bave  been  aware  that 
such  publication  would  result  In  temporary 
diminution  of  their- local  business;  but  they 
must  bave  known,  also,  that  the  printing  of 
the  facts  about  Weymouth's  crimes  would  not 
be  libelous.  The  offense  was  one  committed, 
not  only  against  his  employers, 'but  against 
the  people  of  the  state;  hence  the  publication 
was  a  matter  of  Interest  to  every  citizen. 
The  false  statement  that  policy  holders  bad 
been  "somewhat  mystified"  by  the  receipt  of 
"cancellation  notices  for  paid  for  policies" 
was  not  libelous  per  se,  and  the  elaborate  in- 
nuendo of  tbe  complaint  does  not  make  it  a 
libel.  An  insurance  company  that  has  not 
received  tbe  premiums  due  on  a  policy  may 
usually  give  notice  that  unless  the  amount 
due  Is  promptly  remitted  the  policy  will  be 
annulled,  and  there  was  nothing  to  show  that 
the  notices  indicated  by  the  article  would  be 
different  from  those  ordinarily  sent  to  delin- 
quent policy  holders.  There  was  nothing  In 
the  published  article  which  would  convey  to 
the  reader  the  idea  that  plaintiffs  intended  to 
profit  by  the  rascality  of  Weymouth  by  the 
actual  cancellation  of  policies  for  which  the 
holders  had  paid  tbe  premulms  to  him,  unless 
such  Implication  is  to  be  found  ta  the  words 
"Indicating  that  some  kind  of  a  financial  tan- 
gle bas  arisen  whereby  they  will  be  the  los- 
ers." But  these  words  do  not  necessarily 
imply  either  sinister  motives  of  tbe  agents  or 
that  the  loss  would  be  of  tbe  amount  paid  on 
tbe  policies.  A  policy  bolder  would  be  to 
some  extent  a  loser.  If  compelled  to  go  to  tbe 
trouble  and  expense  of  proving  that  as  matter 
of  fact  he  had  paid  a  premium  which  bad 
been  embezzled  by  tbe  agent  of  tbe  insuring 
company.  A  cancellation  notice  coming  to  a 
man  who  owed  nothing  to  the  Insurance  car- 
rier would  naturally  mystify  him,  and  would 
Indicate  that  some  kind  of  a  financial  tangle 
bad  arisen.  Tbe  words  are  not  libelous  per 
se,  and  there  is  nothing  In  tbe  record  to  In- 
dicate that  by  tbe  printing  of  the  article  de- 
fendant conveyed  to  tbe  public  the  idea  that 
Western  Indemnity  Company  and  plaintiffs 
"were  in  bad  financial  condition,  and  were 
not  responsible  under  their  policies,  and  were 
dishonest  In  their  dealings  with  policy  hold- 
ers, and  in  general  were  unreliable." 

[4]  Unless  tbe  article  was  of  such  a  nature 


that  In  view  of  extrinsic  facts  alleged  and 
proved  it  conveyed  to  the  readers  of  the 
newspaper  charges  of  dishonesty  and  finan- 
cial Irresponsibility  of  plaintiffs,  of  course 
the  innuendo  will  not  give  It  that  sinister 
significance.  Mellen  r.  Times-Mirror  Co.,  167 
CaL  587,  140  Pac.  277,  Ann.  Cas.  1915C,  768. 
We  find  nothing  in  the  record  which  shows 
that  tbe  statements  In  the  article  were  un- 
derstood in  any  sense  beyond  their  literal  Im- 
port. 

We  are  of  tbe  opinion  that  tbe  portion  of 
the  publication  which  was  false  is  not  libel- 
ous, and  bas  no  tendency  to  bold  plaintiffs  up 
to  shame  or  to  injure  them  In  their  business. 
In  this  connection  It  Is  to  be  noted  that  tbe 
insurance  company  is  not  a  plaintiff.  If  any 
losses  were  to  fall  upon  policy  holders,  the 
repudiation  of  liability  would  necessarily  be 
that  of  the  Insurer.  The  insinuation  that 
those  receiving  cancellation  notices  might  be 
"losers"  is,  therefore,  one  which  in  the  most 
serious  aspect  would  be  injurious  to  the  In- 
surer rather  than  to  tbe  agents. 

The  Judgment  is  reversed. 

We  concur:  WILBUB,  J.;  LENNON,  J. 


POST  V.  CITI  AND  COUNT!  BANK  et  al. 
(L.  A.  4884.) 

(Supreme  Court  of  California.     Sept.  8,  1919. 
Behearing  Denied   Oct   6,   1019.) 

1.  Pbincipai.  ano  Agent  «=»106— AtirnoEi- 
TT  TO  Pay  Note  Not  OsTKNSinLB  Authoki- 
TT  TO  Eeceive  Collateral. 

Where  stockholder,  upon  request  of  presi- 
dent of  corporation,  gave  bank  note  to  secure 
loan  to  corporation,  the  president  was  not 
stockholder's  ostensible  agent  to  receive  the 
collateral  upon  payment  of  note,  though  presi- 
dent bad  theretofore  made  partial  payment  on 
note  and  secured  extension  thereof,  since  bank 
should  have  assumed  that  president,  in  making 
such  payment,  acted  for  himself  and  corporation 
and  not  for  stockholder,  and  since  authority  to 
make  partial  payment,  even  if  it  did  exist,  did 
not,  under  Civ.  Code,  Sg  2300,  2317,  create  oa- 
tensible  authority  to  receive  the  collateral. 

2.  Appeal  and  Erbob  «=>931(1)— Conflicts 
IN  Evidence  Bebolvsd  in  Pavob  op  Find- 
ings. 

.  In  determining  whether  there  Is  evidence  to 
support  findings,  Supreme  Court  will  resolve 
all  conflicts  in  the  evidence  in  favor  of  findings. 

3.  Pbikcipal  and  Agent  €=9106— Adthobi- 
TT  to  Pat  Note  Not  Ostensible  Acthobi- 
tt  to  Beceive  Collateral. 

That  one  bas  been  given  authority  to  make 
payment  on  note  does  not,  under  Civ.  Code,  {{ 
2300,  2317,  make  him  the  maker's  ostensible 
agent  to  receive  securU?  deposited  with  payee. 


4=9For  other  cues  see  sam«  topic  and  KET-KUMBER  In  all  Key-Numbered  Digest!  and  Index** 


Digitized  by 


Google 


Cal.)  POST  V.  CITY  AN 

(ISS 

4.  Pbincipax  awd   Agent   «=399— Pbesump- 

TION    OF    ATrrHOiUTT    MUST    BK    BASBO    ON 

SiMiiAX  Acts. 
When  anthority  is  deduced  from  recogni- 
tion of  certain  acta,  it  must  be  limited  to  the 
presumption  of  other  acts  of  the  same  general 
kind,  and  cannot  be  extended  to  acts  of  a  wholly 
different  nature. 

6.  Pbincipaland  Agknt    (&=>106  —  Pbinci- 
pax. Liable  fob  Want  of  Due  Cabe  or 

AOENT. 

Where  stockholder's  note,  given  bank  to  se- 
cure loan  to  corporation,  provided  that  the 
collateral,  sbonld  be  returned  to  stockholder, 
bank,  in  delivering  collateral  to  president  of 
the  corporation  upon  president's  payment  of 
note  without  a  written  order  from  stockholder, 
or  communicating  with  stockholder  before  so 
doing,  failed  to  exercise  ordinary  care  within 
Civ.  Code,  §  2334,  making  principal  bound  by 
acts  of  agent  under  ostensible  authority  where 
person  without  want  of  ordinary  care  has  in- 
curred a  liability,  or  parted  with  value  upon 
faith  thereof. 

6.  Principal  and  Aoent    iS=»106— Payee  on 
Payment  by  Agent  of  Maker's  Note  Lia- 
ble    FOB     Delivebino     Collatebal     to 
Agent. 
Where  one  who  had  previously  made  partial 
payment  on  note  purported  to  be  maker's  agent, 
and  in  paying  up  note  claimed  to  have  authority 
to  receive  the  collateral,  payee,  in  reposing  con- 
fidence in  purported  agent  and  in  delivering  col- 
lateral without  ascertaining  whether  he  in  fact 
bad  authority,  is  liable  for  loss  upon  purported 
agent's    conversion    of    collateral,    under    Civ. 
Code,  §  3543. 

Department  1. 

Appeal  frotn  Superior  Court,  Los  Angeles 
County;    Stanley  A.  Smltb,  Judge. 

Action  by  C.  H.  Post  against  the  City  and 
County  Bank,  Bank  of  Italy,  Irving  S.  Metz- 
ler,  J.  B.  Hedrlck,  and  A.  M.  Allison.  Judg- 
ment for  plaintiff  against  last  two  named 
defendants,  and  for  other  defendants  against 
plaintiff  for  costs,  and  from  Judgment  and 
from  order  denying  motion  for  new  trial 
plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

John  B.  Weber  and  C.  C.  Mishler,  both  of 
Los  Angeles  (Julius  V.  Patrosso  and  J.  P. 
Keogh,  both  of  Los  Angeles,  of  counsel),  for 
appellant. 

J.  Wiseman  Macdonald,  of  Los  Angeles, 
for   respondents. 

LAWLOR,  J.  This  Is  an  action  for  dam- 
ages for  the  conversion  of  two  trust  deed 
promissory  notes  of  the  United  Oil  Company, 
Nos.  706  and  707,  owned  by  the  plaintiff.  He 
recovered  Judgment  against  defendants,  J. 
B.  Hedrlck  and  A.  M.  Allison  for  the  sum  of 
$1,700.  Xbe  defendants  City  and  County 
Bank,  Bank  of  Italy,  and  Irving  S.  Metzler, 
vice  president  and  stockholder  of  the  former 
bank,  were  given  Judgment  against  plaintiff 
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for  their  costs.  A  motion  for  a  new  trial 
on  behalf  of  plaintiff  was  interposed  and 
denied.  The  appeal  is  from  the  judgment 
and  order  In  favor  of  the  defendant  banks 
only. 

Plaintiff  was  a  stockholder  In  the  Panama 
Oil  Company,  and  on  March  13,  1913,  while 
In  the  office  of  that  company,  the  president, 
J.  B.  Hedrlck,  asked  plaintiff  to  lend  the 
Panama  Oil  Company  $1,000,  offering  the 
note  of  the  company.  Indorsed  by  himself, 
for  the  amount  Post  stated  that  he  did 
not  have  the  money  to  lend,  whereupoa 
Hedrlck  Informed  him  that  If  he  would  exe- 
cute and  deliver  a  note  for  $1,000  to  the  City 
and  County  Bank,  and  deposit  as  collateral 
for  the  amount  the  two  said  trust  deed  prom- 
issory notes  of  the  United  Oil  Company,  the 
bank  would  make  the  loan.  Post  finally  as- 
sented to  the  proposition.  Accordingly,  .on 
March  13,  1913,  Post  executed  and  delivered 
to  the  bank  his  note  for  $1,000,  due  30  days 
from  date,  and  delivered  the  two  said  prom- 
issory notes  to  the  bank  as  collateral  se- 
curity, the  note  containing  the  provision  that 
on  the  payment  thereof  the  security  was  to 
be  returned  to  Post  The  bank  was  instruct- 
ed by  Post  to  place  the  $1,000  to  the  credit" 
of  the  Panama  Oil  Company.  On  the  same 
day  Post  was  given  a  note  for  $1,000  for  the 
same  period  by  the  Panama  OU  Company, 
indorsed  by  Hedrlck,  personally.  Prior  to 
this  time,  Hedrlck  had  attempted  to  borrow 
$1,000  from  th6  same  bank,  on  behalf  of  the 
Panama  Oil  Company,  but  It  had  refused  to 
lend  the  money  without  security,  stating  that 
If  be  could  get  collateral  the  loan  would  be 
made.  The  court  stated  in  an  opinion,  which 
appears  In  the  transcript,  that  Post  borrowed 
the  $1,000  at  the  instigation  of  Hedrlck,  and 
that  there  bad  been  a  close  business  Intimacy 
between  them  for  a  considerable  period  prior 
to  March  13,  1913. 

There  Is  a  conflict  In  the  evidence  as  to  who 
accompanied  Post  to  the  bank  to  negotiate 
the  loan.  Post,  Antonia  C.  Fritsch,  stenog- 
rapher, and  C.  F.  Splllman,  bookkeeper,  of 
the  Panama  Oil  Company,  all  testified  that 
Splllman  accompanied  Post  to  the  bank, 
while  Hedrlck  and  Irving  S.  Metzler  testified 
that  Hedrlck  occompanled  Post.  On  this 
question  of  fact  the  court  made  no  finding. 
Post,  on  being  notified  in  writing  by  the  bank 
when  his  note  would  fall  due,  went  to  the 
ofllce  of  the  Panama  Oil  Company,  and  de- 
manded of  Hedrlck  payment  on  the  note 
which  the  company  had  executed  and  deliv- 
ered to  him.  He  w^as  Informed  by  Hedrlck 
that  the  company  could  not  at  that  time 
pay  the  note,  but  that  It  would  pay  the  ac- 
crued Interest 

Some  time  In  April,  1913,  the  Panama  Oil 
Company  levied  an  assessment  on  its  capital 
stock  of  1^  cents  per  share.    It  was  agreed 
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that  the  assessment 'on  Post's  20,000  shares, 
amounting  to  $300,  should  be  credited  on  the 
note  which  he  held  against  the  company. 
The  court  found  that  prldr  to  February  11, 
1915,  the  Panama  Oil  Company  paid  Post 
$400  upon  Its  promissory  note  to  blm  for 
$1,000.  Post  was  again  notified  In  writing 
by  the  bank  on  June  6,  1913,  that  his  note 
must  be  paid.  He  at  once  made  demand  on 
Hedrlck  that  the  Panama  Oil  Company's 
note  be  paid.  At  this  time  it  was  arranged 
between  Post  and  Hedrlck  that  $300  be  rais- 
ed as  part  payment  on  the  note  so  as  to  se- 
cure an  extension  thereof.  The  partial  pay- 
ment was  accordingly  made  by  Hedrlck. 
There  is  a  conflict  in  the  evidence  as  to  how 
Hedrlck  came  to  make  the  payment,  Hedrlck 
testifying  that  he  was  directed  to  do  so  by 
Post,  and  the  tetter's  version  being  that  "it 
was  by  Mr.  Hedrick's  request  that  caused  me 
to  allow  Mr.  Hedrlck  to  take  my  money  to 
the  bank."  The  court  found  that  Hedrlck 
was  authorized  by  Post  to  make  the  pay- 
ment, which  was  made  np  of  Posfs  check 
for  $140,  a  check  of  the  Panama  Oil  Com- 
pany for  $100,  and  two  Interest  coupons, 
amounting  to  $60,  taken  from  the  collateral 
at  the  bank.  Hedrlck  returned  to  Post  a 
receipt  for  $240,  which  contained  the  state- 
ment that  the  time  of  the  note  had  been 
extended  to  June  20,  1913.  Later,  another 
extension  was  gi-anted  to  Post  until  Septem- 
ber 13th,  following.  Post  testified  that  there 
were  six  or  eight  extensions  In  all. 

On  September  6,  1913,  before  the  expira- 
tion of  the  last  extension  on  the  note,  Hed- 
rlck, accompanied  by  A.  Ij.  Allison,  a  stock- 
holder in  the  two  oil  companies  who  was 
known  at  the  bank,  went  to  the  bank,  and 
AlllscHi,  at  the  direction  of  Hedrlck,  paid 
the  balance  of  $700  due  upon  the  Post  note. 
Upon  the  further  direction  of  Hedrlck  the 
bank  delivered  the  collateral  to  Allison. 
There  is  a  sharp  conflict  in  the  testimony  of 
Post  and  Hedrldc  as  to  whether  the  former 
knew  In  advance  that  this  was  to  be  done, 
but  the  court  found  that  the  $700  was  paid 
and  the  collateral  surrendered  to  Allison 
without  the  knowledge  or  consent  of  Post 
The  court  found  that  neither  Hedrlck  nor 
Allison  ever  had  any  authority  from  Post 
to  make  the  payment  or  receive  the  security. 
Metzler  represented  the  bank  in  this  trans- 
action. He  testified  that  Hedrlck  and  Alli- 
son came  into  the  bank  and  Hedrlck  said: 

"Mr.  Post  has  authorized  yon  to  deliver— Mr. 
Post  has  authorized  Mr.  Allison  to  pay  his  note, 
and  you  are  to  deliver  the  collntcral  notes  to 
Mr.  Allison.  •  •  •  Mr.  Post  does  not  want 
the  collateral  delivered  to  me  because  he  has 
more  confidence  in  the  financial  responsibility  of 
Mr.  Allison." 

Upon  this  representation  being  made  Alli- 
son gave  his  check  to  the  bank  for  $2,527, 
$T00  being  for  the  Post  note  and  the  balance 
on  account  of  other  business  be  had  with! 


the  bank.  Metzler  testified  further  that  on 
this  occasion  he  requested  Hedrick  to  get 
an  order  from  Post  authorizing  the  bank 
to  surrender  the  collateral ;  but  that  he  was 
satisfied  to  deliver  It  without  written  au- 
thorization because  Hedrick  had  been  hand- 
ling the  matter  for  Post.  According  to  Hed- 
rick's testimony  Post  first  learned  of  the 
liquidation  of  the  note  and  the  surrender 
of  the  security  and  made  demand  on  Hed- 
rick and  Allison  for  them  on  September  9, 
1913,  but  Post  and  Metzler  testified  and  the 
court  found  that  Post  went  to  the  bank  on 
January  10,  1914,  and  Informed  Metzler  that 
he  had  come  to  take  up  the  note.  Metzler 
replied  that  the  balance  on  the  note  bad 
been  paid  by  a  check  from  Allison,  and  that 
the  collateral  had  been  surrendered  to  him 
at  the  direction  of  Hedrlck.  Post  answered 
that  he  had  given  no  authority  to  Hedrick 
or  Allison  to  pay  the  note  and  receive  the 
security.  Metzler  said  that  he  would  get  in 
touch  with  Hedrick  at  once.  Later  Post 
made  a  formal  tender  to  the  bank  of  the 
balance  of  $700  due  on  the  note,  and  de- 
manded his  collateral.  On  September  11, 
1913,  the  bank  was  consolidated  with  the 
Bank  of  Italy,  and  upon  the  refusal  of  the 
latter  bank  and  the  other  defendants  to  re- 
turn the  collateral  to  Post  they  were  made 
parties  defendant  to  this  action. 

The  court  found  that  Hedrick,  "for  and 
under  the  instructions  of  and  as  the  agent 
and  representative  of  plalntlft,"  was  author- 
ized on  June  6,  1913,  to  pay  the  defendant 
City  and  County  Bank,  to  annly  on  plaln- 
tlffs  note,  the  sum  of  $800;  that  on  S^tem- 
ber  6,  1018,  J.  B.  Hedrick  and  A.  M.  AlUson 
went  to  the  City  and  County  Bank,  and  J. 
B.  Hedrick,  acting  as  the  ostensible  agent 
of  plaintlfl:,  caused  A.  M.  Allison  to  draw  bis 
check  for  the  sum  of  $700  and  deliver  it  to 
the  said  bank,  and  directed  the  said  bank 
to  deliver  to  A.  M.  Allison  the  said  trust 
deed  promissory  notes,  and  the  said  bank 
thereupon  so  delivered  said  notes. 

Thus,  according  to  the  findings,  Hedrick, 
in  making  the  partial  payment  of  $300  on 
the  note  on  June  6,  1913,  was  the  actual 
agent  of  Post,  and  In  causing  Allison  to 
draw  his  check  for  $700  on  September 
6,  1913,  and  in  directing  the  bank  to  deliver 
over  to  Allison  the  collateral,  he  was  the 
ostensible  agent  of  Post.  There  are  no  find- 
ings on  the  evidence  of  extensions  secured 
from  the  bank  by  Hedrick,  the  number  of 
extensions  not  being  definitely  shown  by  the 
record,  nor  of  the  drcumstanees  attending 
the  negotiations  for  and  the  execution  and 
delivery  of  the  note  by  Post. 

Appellant  urges  four  grounds  for  a  re- 
versal of  the  Judgment:  (1)  That  the  evi- 
dence shows  that  Hodrl<*  was  not  the  agent, 
actual  or  ostensible,  of  the  appellant,  and 
thus  not  authorized  to  receive  appellant's 
collateral,  and  that  appellant  la  not  estopped 
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to  deny  the  aufliorlty  of  Hedrlck  to  receive 
said  securltleB  from  the  bank;  (2)  that,  coa- 
slderlng  Hedrlck  at  one  time  possessed  au- 
thority to  deal  with  the  bank  In  regard  to 
the  note,  the  bank  had  notice  that  said 
authority  had  ceased,  and  that  neither  Hed- 
rlck nor  Allison  were  authorized  to  receive 
said  securities;  (3)  conceding  Hedrlck  to 
have  been  the  agent  of  plaintiff  lor  the  pur- 
pose of  obtaining  and  drawing  the  securities 
from  the  bank,  Allison  was  not  the  agent 
for  that  or  any  other  purpose,  and  Hedrlck 
had  no  power,  actual  or  Implied,  to  delegate 
his  authority  to  Allison  or  to  any  one  else; 
(4)  that  in  view  of  the  undisputed  evidence, 
the  defendant  City  and  County  Bank,  as 
pledgee,  did  not  exercise  reawnable  care  In 
delivering  plaintiff's  securities  to  AUlson. 

[1,2]  We  are  of  the  opinion  that  Hedrick 
was  not  the  ostensible  agent  of  Post  for  the 
purpose  of  directing  the  bank  to  give  the 
collateral  to  Allison.  As  we  have  seen,  there 
are  only  two  findings  of  fact  from  which  such 
authority  could  have  been  inferred,  namely, 
the  finding  that  on  June  6,  1913,  plaintiff 
authorized  defendant  Hedrick  to  make  the 
$300  part  payment  on  the  note,  and  the 
further  finding  that  on  September  6,  1913, 
Hedrlck,  "acting  as  the  ostensible  agent  of 
plaintiff,  directed  the  City  and  County  Bank 
to  deliver  to  said  A.  M.  Allison  the  said 
trust  deed  and  promissory  notes,"  and  that 
thereupon  the  bank  delivered  to  Allison  the 
said  notes.  However,  we  will  consider  all 
of  the  evidence  contained  to  the  record  hav- 
ing any  tendency  whatever  to  support  the 
finding  of  ostensible  agency,  resolving  all 
confilcts  in  the  evidence  In  favor  of  the  find- 
ing. It  appears  then  that  Hedrick  accom- 
panied Post  to  the  bank  and  Introduced  him 
there  at  the  time  be  secured  the  loan,  which 
loan  was  placed  to  the  credit  of  the  Panama 
Oil  Company  at  the  direction  of  Post.  It 
also  appears  that  prior  to  this  Hedrick  had 
applied  to  the  bank  for  a  loan  of  $1,000  ^nd 
had  been  refused  because  he  had  no  collater- 
al to  offer,  but  was  told  that  he  could  have 
the  loan  If  he  would  furnish  security.  It 
also  appears  that  at  this  time  the  Post  se- 
curities were  mentioned,  and  that  Metzler 
told  Hedrick  that  if  he  could  toduce  Post  to 
sign  a  note  and  put  up  the  two  $1,000  notes 
of  the  United  Oil  Company  as  collateral  the 
bank  would  make  the  loan.  It  also  appears 
that  the  bank  sent  notice  to  Post  when  tbi 
note  was  due,  and  later  sent  other  urgent 
notices  to  him  to  pay  the  note,  and  that  in 
response  to  such  notices  Hedrick  applied  to 
the  bank  for  extensions,  which  were  granted. 
It  also  appears  that  Hedrlck  paid  $300  to 
the  bank  on  June  6,  1913.  From  the  fore- 
going we  think  it  must  be  held  that  at  the 
time  Post  applied  for  the  loan  and  directed 
tliat  it  be  placed  to  the  credit  of  the  Panama 
Oil  Company,  whether  Hedrlck  was  present 
or  not,  the  bank  knew  that  Post  was  ac- 


commodating the  c«xnpany  and  Hedrick. 
Hence,  when  Hedrick  made  the  partial  pay- 
ment and  secured  the  extensions  the  bank 
should  have  reasonably  assumed  that  he  was 
acting  in  behalf  of  himself  and  the  company 
rather  than  as  the  representative  of  Post 
So  it  seems  to  us  that  the  only  reasonable 
deduction  that  'COuld  have  been  made  from 
these  facts  was  that  Hedrick  was  doing  what 
he  did,  not  because  Post  bad  made  him  his 
agent,  but  because  he  had  todnced  Post  to 
lend  his  credit  to  the  company.  But  even  If 
this  be  not  a  proper  deduction,  and  the  'find- 
ing of  the  court  that  Hedrick  was  the  agent 
of  Post  on  June  6,  1913,  is  to  be'  accepted  as 
conclusive,  yet  we  are  convinced  that  the 
finding'  of  ostensible  agency  In  Hedrlck  to 
secure  possession  of  the  collateral  cannot  be 
supported  upon  any  theory. 
The  Civil  Code  provides: 

"Sec.  2300.  An  agency  is  ostensible  when  the 
prindpal  intentionally,  or  by  want  of  ordinary 
care,  causes  a  third  person  to  believe  another 
to  be  his  agent  who  is  not  really  employed  by 
him." 

"Sec.  2317.  Ostensible  authority  is  such  as  a 
principal,  intoatioBally  or  by  want  of  ordinary 
care,  causes  or  allows  a  thnd  person  to  believe 
the  agent  to  possess." 

[3]  Hedrick  in  directing  that  the  bank  de- 
liver the  security  to  AUlson  acted  entirely 
outside  of  the  scope  of  authority  which  the 
bank  was  justified  in  assuming  that  he  pos- 
sessed. The  law  on  this  point  is  stated  in  2 
Corpus  Juris,  page  464,  as  follows: 

"The  person  sought  to  be  bound  must,  by  his 
words  or  conduct,  have  represented  that  the 
person  assuming  to  act  for  him  had  authority 
to  do  so.  Accordingly,  an  estoppel  does  not 
arise  from  the  mere  fact  that  the  agent  has 
acted  for  the  principal  on  one  or  more  previous 
occasions,  but  not  under  appearance  of  a  gen- 
eral authority  so  to  act,  nor  does  the  rule  in 
question  apply  to  acts  of  the  agent  outside  of 
the  scope  of  authority  which  the  principal  has 
caused  him  to  seem  to  possess." 

[4]  The  other  acts  of  Hedrick,  even  if  ac- 
quiesced in  by  Post,  were  not  of  the  same 
general  nature  as  gaining  possession  of  the 
collateral;  hence  Hedrick  cannot  be  held  to 
be  the  ostensible  agent  of  Post  for  that  pur- 
pose. As  Is  Qald  In  Mechem  on  Agency  (2d 
Ed.)  vol.  1: 

"It  must,  moreover,  be  kept  in  mind  that 
when  authority  is  deduced  from  recognition  of 
certain  acts,  it  must  be  limited  to  the  presump- 
tion of  other  acts  of  the  same  general  kind, 
and  cannot  be  extended  to  acts  of  a  wholly  dif- 
ferent nature." 

It  is  also  declared  to  Story  on  Agency 
(8th  Ed.)  S  87,  p.  UO: 

"If  the  agency  arises  by  implication  by  nu- 
merous acts  done  by  the  agent  with  the  tacit 
consent  or  acquiescence  of  the  principal,  it  is 
deemed  to  b«  limited  to  acts  of  the  like  nature." 
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See,  also,  Boblnsoa  t.  Nevada  Bank,  81 
Oal.  106,  22  Pac.  478;  Consolidated  Bank  v. 
Steamship  Co.,  93  CaL  1,  30  Pac.  06,  29  Am. 
St  Rep.  86;  Mltrovich  t.  Fresno,  etc.,  Co., 
123  Cal.  383,  55  Pac.  1064. 

This  act  of  Hedrick  cannot  be  regarded  as 
of  tbe  same  general  kind  or  nature  as  bis 
other  dealings  with  the  bank  in  relation  to 
the  note.  In  other  words,  making  a  partial 
payment,  securing  extensions,  and  even 
causing  the  final  payment  to  be  made  are 
Tery  different  transactions  from  that  of  di- 
recting the  bank  to  surrender  the  security. 
Upon  no  conceivable  hypothesis  can  a  logical 
relation  be  established  between  these  acts 
and  the  act  of  Hedrlck  in  directing  the  sur- 
render of  the  collateral  to  Allisoa 

[5]  It  Is  Insisted  on  behalf  of  Post  that 
when  Hedrlck  directed  the  bank  to  deliver 
the  collateral  to  Allison  because  Post  had 
more  confidence  In  the  financial  responsi- 
bility of  AUison  than  be  had  In  that  of  Hed- 
rlck, any  authority  theretofore  vested  In 
tbe  latter  was  thereby  terminated.  It  Is 
further  contended  that  this  constituted  an 
attempt  to  delegate  delegated  authority. 
But  without  regard  to  these  contentions  the 
finding  of  the  court  that  the  bank  was  justi- 
fied In  giving  the  security  to  Allison  cannot 
be  upheld.  Section  2334  of  the  Civil  Code 
reads: 

"A  principal  is  bound  by  acts  of  his  agent, 
under  a  merely  ostensible  authority,  to  'those 
persons  only  who  have  in  good  faith,  and  with- 
out want  of  ordinary  care,  incurred  a  liability 
or  parted  with  value  upon  the  faith  thereof." 

The  good  faith  of  the  bank  Is  not  to  be 
questioned,  but  there  can  be  no  escape  from 
the  conclusion  that  It  did  not  exercise  or- 
dinary care  In  the  premises.  The  truth  is 
the  bank  was  victimized  by  Hedrlck  and  Alli- 
son, not  because  of  the  conduct  of  Post,  but 
because  of  the  negligence  of  the  bank 
through  Metzler.  As  already  stated,  the 
court  found  that  what  was  done  on  Septem- 
ber eth  was  without  the  knowledge  or  con- 
sent of  Post.  Tbe  note  contained  the  pro- 
vision that  the  collateral  was  to  be  return- 
ed to  him.  This,  in  Itself,  It  seems  tovs,  Im- 
posed upon  the  bank,  In  the  exercise  of 
ordinary  care,  the  duty  of  securing  a  written 
order  from  Post,  or  of  communicating  with 
him  before  delivering  the  security.'  In  ad- 
dition to  this,  It  is  to  be  borne  In  mind  that 
the  bank  had  refused  to  make  the  loan  to 
Hedrlck.  A  situation  was  thus  presented 
to  tbe  bank  which  called  for  prudent  and 
well-considered  action,  and  consequently  It 
was  a  further  act  of  negligence  on  the  part 
of  the  bank  to  Indorse  the  collateral  In 
blank  Instead  of  to  tbe  order  of  Post. 

{6]  But  it  Is  also  urged  that  as  Post  had 
employed  Hedrick  as  his  agent,  under  the 


rule  stated  In  section  3643  of  tbe  Civil  Code, 
Post  should  be  the  sufferer.  That  sectioa 
reads: 

"Where  one  of  two  Innocent  persons  most 
suffer  by  the  act  of  the  third,  he,  by  whose  neg- 
ligence it  happened,  must  be  the  sufferer." 

It  is  said  in  Mechem  on  Agency  (2d  Ed.) 
vol.  1,  i  749,  p.  531,  that  "he  who  reposed 
confidence  in  the  wrongdoer  must  bear  tbe 
loss."  The  bank  reposed  confidence  la  Hed- 
rlck, not,  in  our  opinion,  because  of  his 
previous  dealings  with  the  bank  In  relation 
to  the  note,  but  rather  for  the  reason  that 
Allison  figured  In  the  transaction.  That  was 
tbe  genius  of  Hedrick's  scheme.  It  Is  evi- 
dent that  Allison  had  financial  responsibility, 
and  in  this  connection  It  Is  to  be  remembered 
that  he  paid  to  the  bank  at  the  same  time 
some  $1,800  on  account  of  other  business 
he  had  with  It.  We  think  It  altogether  un- 
likely that  the  bank  would  have  trusted  the 
security  to  Hedrick.  If  It  had  been  willing 
to  do  so,  the  security  would  have  been  in- 
dorsed to  Post  In  other  words,  the  bdnk  re- 
posed confidence  in  Hedrick's  representations 
as  to  the  collateral,  principally,  or  entirely, 
because  it  was  to  be  given  to  Allison,  and, 
of  coarse,  Post  Is  not  to  be  charged  with 
Allison's  connection  with  the  fraudulent 
transaction.  Because  Metzler  failed  to  do 
any  one  of  three  things  the  bank  was  negli- 
gent In  surrendering  the  collateral — Hed- 
rick's representations  should  have  been  veri- 
fied, or  If  this  was  not  done  a  written  ordei* 
should  have  been  Insisted  upon,  or  If  neither 
of  these  things  was  done  tbe  security  should 
have  been  indorsed  to  Post  ITnder  no  con- 
ceivable theory  can  It  be  maintained  that 
the  bank  through  Metzler  exercised  ordinary 
care  In  parting  with  tbe  collateral.  It  Is 
plain  that  when  Metzler  first  learned  that 
the  security  had  been  obtained  through 
fraud  he  realized  that  the  bank  was  at 
fault,  for  he  said  to  Post,  according  to  tbe 
latter's  version,  which  Is  not  denied  'by 
Metzler: 

"Well,  I  will  get  bnsy.  •  •  *  Mr.  Post,  we 
will  get  right  after  this  and  see  that  it  is  fixed 
up." 

Post  replied: 

"All  right  Mr.  Metzler,  I  will  depend  upon 
yott  to  do  that" 

For  tbe  foregoing  reasons,  we  think  the 
evidence  does  not  justify  the  finding  of  the 
trial  court  that  Hedrick  was  the  ostensible 
agent  of  plalntlft  for  the  purpose  of  with- 
drawing tbe  security.  The  judgment  and 
order  are  reversed,  and  a  new  trial  ordered 
as  to  tbe  defendant  banks. 

We  concur:   OLNEX,  J. ;  SHAW.  J. 
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HOUSB  ▼.  PIERCT.    (S.  F.  8751.) 

(Supreme  Court  of  California.    Sept  11,  1919, 
Rehearing   Denied   Oct.  9,   1919.) 


Alleoatiokb  ir 
BT    Faii.t;bk    to 


1.  Pleading   «=>129(1)  - 
Complaint    Admittbd 
Dbnt. 

Allegation  of  complaint  is  admitted  by  de- 
fendant's failure  to  deny  it  in  the  answer. 

2.  VENDOB   and    PrBOHASEB     «=»3(1)— Mkaa- 

UBK  or  Damages  on  Breach  of  Contbact 
TO  Sjcll  Lands  and  Divide  Pboceedb  De- 

TBBMINKD. 

Contract  whereby  one  party  agreed  to  ad- 
vance to  other  party  who  was  owner  of  in- 
terest in  land  certain  sum  of  money  wherewith 
to  buy  other  interests  and  discharge  incum- 
brances, and  second  party  agreed  to  repay 
advancement  after  selling  property  and  divide 
remainder  with  first  party,  was  not  one  for  the 
conveyance  of  an  estate  in  real  property  to 
which  the  special  measure  of  damages  for  breach 
prescribed  by  Civ.  Code,  |  S306,  would  be  ap- 
plicable; but  section  3300,  as  to  damages  from 
breach  of  contract,  wonld  apply. 

3.  Contracts  «=»324(1)— On  Bbeach  Pabtt 
MAT  Stte  fob  Monet  Paid  ob  fob  Damages. 

Upon  refusal  of  a  party  to  perform  a  con- 
tract, the  other  party,  who  has  paid  money 
thereunder,  may.  either  treat  contract  as  re- 
scinded and  sue  to  recover  the  money,  or  may 
elect  not  to  acquiesce  in  rescission,  and  sue  for 
damages  for  the  breach,  but  cannot  do  both. 

4.  Contbacts  «=»272  —  Pabtt  on  Bbeach 
Recovebino  Monet  Advanced  Cannot 
Recoveb  Damages. 

Plaintiff,  suing  in  one  count  for  money  adr 
vanced  under  a  contract  and  in  another  count 
for  damages  for  breach  of  contract,  by  accepting 
amount  advanced  with  interest  in  full  satisfac- 
tion of  demand  based  on  cause  of  action  of  first 
count  exercised  his  right  of  rescission,  and  ter- 
minated the  contract,  and  cannot  thereafter 
recover  on  second  count  for  breach  thereof. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Trontt, 
Judge. 

Action  by  A.  B.  House  against  Andrew  J. 
Plercy.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

B.  O.  McComlsb,  of  San  Jose,  for  appel- 
lant. 

Perry  Evans,  of  San  Francisco,  for  re- 
spondent. 


ANGELLOTTI,  O.  J.  £1)  In  February, 
1917,  plaintiff's  assignor.  Will  M.  Beggs,  and 
defendant,  Andrew  J.  Plercy,  entered  into 
a  written  contract  This  contract  substan- 
tially provided  that  Beggs  would  advance  to 
Piercy  $25,000  for  the  purpose  of  buying  the 
Interests  of  the  owners  other  than  himself 
ot  a  tract  of  land  In  Santa  Clara  county, 
known  as  the  David  J.  Piercy  ranch;    that 
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Plercy  would  use  this  sum  for  fhe  purchase 
of  such  Interests,  and  would  purchase  such 
interests  and  discharge  all  liens  and  incum- 
brances thereon,  and  "hold  the  same,"  to- 
gether with  fals  own  Interest  therein,  "for 
the  Joint  benefit  of  himself  and  Will  H. 
Beggs,  and  that  Will  M.  Beggs  and  de- 
fendant were  to  have  equal  Interests  In 
and  to  the  whole  of  said  property."  The 
said  sum  of  $26,000  was  to  be  repaid 
to  Beggs  "out  of  the  first  proceeds  ot 
any  sale  of  said  property,  or  any  portion 
thereof,  and  the  remainder  was  to  belong  to 
defendant  and  Will  M.  Beggs  In  equal 
shares."  This  was  substantially  the  contract 
as  alleged  in  the  complaint,  and  admitted  by 
failure  to  deny  Ip  the  answer.  The  contract 
itself  was  not  introduced  in  evidence.  Beggs 
advanced  to  defendant  on  account  of  the 
$25,000  the  sum  of  $1,070,  and  was  at  all 
times  "ready,  willing,  and  able  to  carry  out 
all  his  part  of  the  contract."  Within  two 
mouths  of  the  entering  into  the  contract  de- 
fendant notified  Beggs  in  writing  that  he  re- 
fused and  would  refuse  to  perform  his  part 
of  the  contract,  claiming  that  he  was  slclc  at 
the  time  he  signed,  and  did  not  understand 
the  terms.  Beggs  immediately  assigned  any 
right  of  action  he  bad  against  Plercy  to 
plaintiff,  and  this  action  was  commenced 
April  11,  1917. 

The  complaint  was  In  two  counts.     The 
first  was  for  the  sum  of  $1,070,  alleged  to 
have  been  received  by  defendant  from  Beggs 
"to  and  for  the  use  of  Beggs,  the  return  of 
which  had  been   demanded  by  Beggs,   and 
which  stlU  remained  unpaid.     The  second 
count  stated  a  cause  of  action  for  damages 
for  breach  of  the  contract,  specifically  alleg- 
ing that  the  contract  was  entered  into  "as 
a.  part  of  the  same  transaction,  wherein  and 
from  which  defendant  reoelved  the  money 
mentioned  in  the  first  cause  of  action  here- 
in," and  among  other  things  alleged  tlie  ad- 
vancement of  said   $1,070;    that   the  real 
property,   free  and  clear  of  Incumbrances, 
was  at  all  times  of  the  value  of  $40,000,  and 
that  plaintiff  and  Beggs  had  been  damaged 
by   defendant's '  failure   to   perform    In    ttoe 
sum  of  $7,500,  for  whlcli  amount  Judgmeirt 
was  claimed.    The  answer,  filed  October  ^A, 
1917,  by  reason  of  failure  to  deny,  admlttefl 
the  allegations  of  the  first  count  except  tM 
allegation   of  assignment,   and   aU  the  J^"^ 
gations  of  the  second  count  except  *****®^o^ 
to  the  value  of  the  property,  tlie  danjaB®    ^^^ 
fered,  and  the  assignment,  all  of  wbic"  ^ 
effectively  denied.  -pe'b- 

During  the  trial,  which  occurred  *5V  _*  tr 


ruary,  1918,  the  court  allowed  defeiic  ^^^ 
file  a  supplemental  answer,  alleging  t^^^^j^^t 
ment  by  defendant  to  plaintiff  on  1*97  cotn- " 
26,  1917,  of  the  $1,070  mentioned  to  ^^  .^^  th« 
plaint,  $55.25  Interest  on  Bald  ^^^.^%^rxA»^^ 
time  It  was  advanc«»d  by  Beggs  to  aex 
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and  $20.50  as  the  amount  claimed  to  have 
been  expended  by  the  plaintiff  as  his  costs 
In  the  action.  It  was  expressly  stated  by 
counsel  for  plaintiff  that  he  had  no  objection 
to  the  filing  of  his  answer  in  so  far  as  it 
went  only  to  the  first  cause  of  action.  He 
did  object  to  a  farther  allegation  contained 
therein  to  the  «ffect  that  the  amount  was  re- 
ceived by  plaintiff  "in  satisfaction  of  all  In- 
debtedness of  the  defendant  to  the  plaintiff," 
but  there  was  no  finding  as  to  this,  and  our 
view  of  the  case  is  such  that  the  allegation 
may  be  entirely  disregarded.  At  the  open- 
ing of  the  trial  plaintiff's  counsel  admitted 
the  satisfaction  of  the  first  cause  of  action, 
as  follows: 

"There  are  two  causes  of  action,  the  first  of 
which,  by  reason  of  the  payment  of  the  amount 
involved,  has  been  settled,  and  we  are  not  con- 
cerned with  it  here." 

Upon  the  trial  it  was  admitted  by  counsel 
for  plaintiff  that  the  ?1,070  referred  to  in  the 
second  count  was  the  same  $1,070  referred 
to  in  the  first  count  Upon  the  trial  proof 
of  the  payment  was  made  as  alleged. 

The  findings  are  in  accord  with  the  allega- 
tions of  the  second  cause  of  action  of  the 
complaint,  except  that  there  Is  no  finding 
as  to  the  value  of  the  property,  and,  fur- 
been  damaged  In  any  sum  whatever  by  the 
ther,  that  neither  plaintiff  nor  Beggs  had 
form  his  part  of  the  contract.  The  court 
failure  and  refusal  of  defendant  to  per- 
further  found  that  the  defendant  on  Novem- 
ber 28,  1917,  made  the  payment  to  plaintiff 
/  alleged  In  the  supplemental  answer.  Upon 
these  findings,  judgment  was  given  for  de- 
fendant. 

We  have  an  appeal  by  plaintiff  from  this 
judgment 

Plaintiff  claims  that  he  was  entitled  to  a 
judgment  for  the  amount  of  profit  he  woMd 
have  realized  if  the  agreement  had  been  per- 
formed, which  he  says  Is  one-lialf  of  the 
difference  between  the  $25,000  he  was  to  pay 
and  the  actual  value  of  the  property,  alleg- 
ed to  be  $40,000.  The  failure  of  the  court 
to  find  upon  the  issue  of  value  of  the  prop- 
erty he  assigns  as  prejudicial  error.  Defend- 
ant's position  appears  to  be  that  the  contract 
here  was  one  for  the  conveyance  of  an  es- 
tate  in  real  property  within  the  meaning  of 
section  3306,  Civil  Ck)de,  and  that  the  special 
measure  of  damage  prescribed  by  that  sec- 
tion is  applicable  here.  That  section  de- 
clares: 

"The  detriment  caused  by  the  breach  of  an 
agreement  to  convey  an  estate  in  real  .property 
18  deemed  to  be  the  price  paid,  and  the  expenses 
properly  incurred  in  examining  the  title  and  pre- 
paring the  necessary  papers,  with  interest  there- 
on; but  adding  thereto,  in  case  of  bad  faith, 
the  difference  between  the  price  agreed  to  be 
raid  and  the  value  of  the  estate  agreed  to  be 
conveyed,  at  the  time  of  the  breacli,  and  the 
expenses  properly  incurred  in  preparing  to  en- 
ter upon  the  land." 


[2]  Defendant  says  that  bad  faith  wa« 
neither  alleged  nor  proven  here,  and  that, 
consequently,  the  value  of  the  land  Is  an  im- 
material matter,  and  the  lack  of  finding  with- 
out prejudice.  Consideration  of  the  contract 
as  alleged  forces  us  to  the  conclusion  that 
the  agreement  was  not  one  for  the  convey- 
ance of  real  property  to  Beggs.  The  rea- 
sonable construction  is  that  tliere  was  not  to 
be  any  conveyance  to  Beggs,  but  that  Piercy, 
holding  all  of  the  same  for  the  joint  benefit 
of  both,  each  having  an  equal  beneficial  in- 
terest therein,  the  same  was  to  be  sold, 
Beggs  was  to  be  repaid  $25,000  out  of  the 
first  proceeds,  and  the  reihainder  .of  the 
proceeds  was  to  be  divided  equally  between 
the  parties.  Section  3306,  Civil  Code,  we 
think,  has  no  application.  If  this  be  so,  sec- 
tion 3300,  Civil  Code,  prescribes  the  measure 
of  damage  applicable,  which  would  In  his 
action  for  damages  for  breach  of  contract 
entitle  plaintiff  to  the  profit  he  would  have 
realized. 

[3, 4]  Notwithstanding  all  this,  it  Is  entire- 
ly clear,  in  view  of  the  record,  that  plaintiff 
was  not  entitled  to  recover.  The  record 
demonstrates  that  the  $1,070,  referred  to  in 
the  statement  of  the  second  cause  of  action 
as  advanced  by  Beggs  to  defendant  on  the 
contract  is  the  same  $1,070  sought  to  be  re- 
covered as  money  had  and  received  by  Qie 
first  cause  of  action.  The  two.  causes  of  ac- 
tion rest  upon  different  and  Inconsistait 
theories:  The  first  upon  the  theory  that  the 
contract  between  the  parties  is  terminated, 
the  plaintiff  electing  upon  defendant's  re- 
pudiation to  treat  the  contract  as  rescinded 
and  to  bring  action  for  the  money  he  has 
advanced  as  being  money  for  which  he  has 
received  no  consideration;  the  second,  up- 
on the  theory  that  the  contract  Is  still  in 
force,  the  plaintiff  electing  not  to  acquiesce 
In  a  rescission  and  to  maintain  an  action  on 
the  contract  for  damages  for  the  breach.  It 
Is  thoroughly  settled  In  this  state  that  a 
party  to  a  contract  may  pursue  either  of 
these  courses,  but  that  he  may  not  recover 
on  both.  This  whole  matter  has  been  so  re- 
cently discussed  by  this  court  tn  the  opinions 
filed  in  Lemle  v.  Barry,  Sac.  No.  2751,  183 
Pac.  150,  as  to  render  extended  discussion 
unnecessary  here.  See,  in  addition  to  cases 
cited  in  these  opinions,  Walsb  v.  Standart, 
174  Cal.  810,  164  Pac.  795;  McCMmeU  ▼. 
Corona  City  Water  Co.,  149  Cftl.  60,  84,  85 
Pac.  929,  8  L.  B.  A.  (N.  S.)  1171 ;  Alderson 
V.  Houston,  154  Cal.  10,  96  Pac  884 ;  Foun- 
tain V.  Semi-Tropic  LAW.  Co.,  99  CaL  677, 
681,  34  Pac.  497.  In  the  case  at  bar  Uie 
plaintiff  stated  these  two  inconsistent  causes 
of  action  In  one  complaint,  and,  of  course, 
there  was  nothing  In  the  nature  of  an  elec- 
tion of  remedies  apparent  from  the  com- 
plaint. But  when,  some  time  prior  to  the 
trial,  he  accepted  full  satisfaction  of  the  de- 
mand based  on  the  first  cause  of  action,  he 
effectually  and  finally  exercised  his  right  of 
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rescission  and  terminated  tbe  contract  ~tor 
all  purposes.  The  situation  was  not  materi- 
ally different  from  tbe  situation  that  would 
have  existed  had  he  brought  two  separate 
actions,  instead  of  stating  the  two  causes  of 
action  In  one  complaint  and  had  carried  tbe 
one  based  on  the  rescission  theory  to  Jndg- 
inent  As  said  by  Mr.  Justice  Shaw  in  his 
concurring  opinion  in  Iiemle  v.  Barry,  supra: 

^  "But  if  the  facts  exist  which  justify  a  reaciB- 
sion  by  one  party,  and  he  exercises  his  right  and 
declares  a  rescission  in  some  effectual  manner, 
he  terminates  the  contract,  and  it  cannot  there- 
after be  made  the  basis  of  an  action  for  dam- 
ages caused  by  a  breach  of  its  coTenants." 

The  whole  basis  of  the  action,  In  so  far  as 
it  was  one  on  the  contract  for  damages  for 
the  breach,  was  destroyed  by  the  enforce- 
ment of  the  claim  based  on  tbe  first  cause  of 
action,  and  thenceforth  there  could  be  no  re- 
covery on  the  contract.  Unlike  the  case  of 
Lemle  v.  Barry,  supra,  the  record  here  does 
fully  show  tbe  facts  material  to  this  ques- 
tion. Indeed,  all  that  is  necessary  Is  shown 
by  the  pleadings  and  tbe  findings  of  tbe  trial 
court  In  Tlew  of  the  condition  of  tbe  plead- 
ings and  the  findings  as  to  tbe  payment, 
the  judgment  for  defendant  was  the  only 
Judgment  that  might  properly  be  given,  even 
though  perchance  it  may  have  been  given 
upon  some  other  theory  than  the  one  we 
have  discussed. 

Tbe  judgment  Is  affirmed. 


We    concur: 
MELVIN,  J.; 
I/ENNON,  J. 


OLNBY,    J.;     SHAW,    J. 
WILBUR,  J.;    LAWLOB,  J. 


ANAHEIM  SUGAR  CO.  v.  ORANGE  COUN- 
TT et  al.    (U  A.  4564.) 

(Supreme  Court  of  California.    Sept  8,  1919.) 

1.  HiaawATs  «=>121— Undke  Statute,  Tax 
FOB  RoAn  Impboteuent  fob  Pebmakenx 
Road  Divisions  Genebai,  Tax. 

Intent  to  make  the  tax  for  a  road  improve- 
ment provided  for  in  Pol.  Code,  |J  2745-2773, 
as  to  permanent  road  divisions,  a  general  tax, 
held  clear;  the  burden  being  imposed  on  all 
property,  real  and  personal,  in  the  district,  ac- 
cording to  its  valne,  whereas  special  assess- 
ments can  be  levied  only  on  the  specific  proper- 
ty benefited,  and  on  the  basis  of  special  benefit. 

2.  HlOHWATS      ^=»I21— LEQlSI-ATiVE     INTENT 

That  Tax  fob  Road  Impbovement  Shalx 

BE  Geneeal  Tax  Contbols. 
The  legislative  intent  that  the  tax  provided 
for  in  Pol.  Code,  §§  2745-2778,  as  to  perma- 
nent road  divisions,  on  the  property  in  sndi  a 
division,  for  highway  improvements  therein, 
shall  be  a  general  tax,  rather  than  a  special  as- 
sessment, controls. 


8.  OoNsrrnjTiowAi,  Law  e=s>2S3— Hiohwats 
«=5>122— Gbnebal  Tax  fob  Road  Impbove- 
MENTs  Not  Taking  or  Pbopebtt  Without 
Due  Pbooess. 
The  tax  under  Pol.  Code,  (g  2745-2773,  as 
to  permanent  road  divisions,  on  tbe  property 
in  a  division,  for  highway  improvements  there- 
in, being  a  general  tax,  does  not  amount  to  a 
talcing  of  property  without  due  process,  because 
not  in  proportion  to  benefits. 

4.  HiaawAys  «=>9(y— County  Officials,  fob 
Levtino  Tax  fob  Highwat  Iupbovements, 
Act  in  Theib  Capacities  as  Such. 
In  levying,  collecting,  and  holding  a  tax  for 
highway  improvement  under  Pol.  Code,  g§  2745- 
2773,  as  to  permanent  road  divisions,  county 
offldals  act  in  their  capacities  as  such,  and  not 
as  ex  officio  officers  of  a  corporate  entity  sepa- 
rate from  the  county;  there  being  no  provi- 
sion that  road  divisions  shall  have  corporate 
existence,  and  no  necessity  for  implying  snch 
existence,  the  whole  tenor  of  the  act  indicating 
that  a  road  division  was  regarded  merely  as  a 
territorial  subdivision  of  the  county  for  purpose 
of  a  county  tax  for  road  improvements  in  tbe 
district 

6.  High  WATS  «s>128-70ourtt  Onlt  Pbopbb 
DefendanD   to    Recoveb   HiaawAT   Tax 
Paid  Undeb  Pbotest. 
The  tax  under  PoL  Code,  fj  2746-2773,  as 
to  permanent  road  divisions,   being  essentially 
a  county  tax  for  a  special  purpose,  the  county 
is  the  only  proper  defendant  to  action  to  re- 
cover such  a  tax  paid  under  protest 

6.  Couhtieb  €=»57  —  Action   of   Countt 

BOABD   COIXATEBAIXT  ATTACKED   ONLT  FOB 

Excess  of  Jubibdiotion. 
Action  of  a  county  board  of  a  judicial  or 
quasi  judicial  nature  may  be  collaterally   at- 
tacked only  en  the  ground  of  excess  of  juris- 
diction^ 

7.  Highways  «=»ea-PuBiJCATioii  of  Land- 
owners' Pbtition  fob  Road  Division 
Neoessaby  to-  Action  by  County  Boabd.  , 

Under  Pol.  Code,  ff  2745-2773,  as  to  per. 
manent  road  divisions,  presentation  and  publi- 
cation of  a  sufficient  petition  prepared  by  land-, 
owners  in  the  proposed  division,  giving  its 
boundaries,  so  that  it  may  be  determined  there- 
from what  lands  are  included,  is  indispensable 
to  hearing  and  action  thereon  by  the  county 
board  of  supervisors. 

8.  Highways  «=990— In  Petition  fob  Road 
Division,  Woeds  "East"  and  "West" 
Mean  Due  East  and  Due  West. 

In  the  absence  of  *>ther  words  qualify- 
ing their  meaning,  the  words  "east"  and  "west," 
in  a  petition  under  Pol.  Code,  §§  2745-2773,  for 
formation  of  a  permanent  road  division,  de- 
scribing boundaries  by  courses  and  distances, 
mean  due  east  and  due  west 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  East; 
West] 

9.  Highways  «=>90  —Map  Attached  To 
Petition  fob  Road  Division  Contbols  as 
to  Bound'abies. 

The  description  by  courses  and  distances  in 
a  petition  under  PoL  Code,  g{  2745-2773,  of  the 
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bonndariea  of  a  proposed  permanent  road  d(- 
vfadon,  being  followed  by  statement  that  the 
boundaries  are  more  particularly  shown  by  an 
attached  map,  to  which  reference  is  hereby 
made,  and  such  map  deviating  materially  from 
the  description  by  courses  and  distances,  the 
map  under  Code  Civ.  Proc.  f  2077,  controls,  so 
that,  neither  it  nor  the  courses  or  distances  in- 
dicated therein  being  published  with  the  peti- 
tion, publication  was  insufficient  to  give  the 
county  board  of  supervisprs  jurisdiction. 

10.  High  WATS  ®=>90— Publication  of  Peti- 
tion FOB  Road  DivisioN  Inbufficient. 

There  was  not  the  necessary  publication  of 
the  petition  for  establishment  of  a  permanent 
road  division,  under  Pol.  Code,  $§  2745-2773, 
to  give  the  board  of  county  supervisors  jurisdic- 
tion to  act  thereon,  where  the  attached  map 
containing  the  controlling  showing  of  bound- 
aries was  not  published,  and  thereafter  there 
was  published  merely  a  notice  that  a  petition, 
with  Incorrect  statement  of  boundaries,  had 
been  presented,  and  that  description  in  the  no- 
tice was  correct. 

11.  Highways  «=99fr-TAX  Invaiid  Whbbk 

DKSCBIPTION  in   StoPEBVISOBS'  RXOOBD  Va- 

BiES  vnou  Theib  Firal  Obder. 
TSie  record  of  the  board  of  county  auper- 
▼isors  on  the  final  hearing  for  establishment 
of  a  road  division,  required  by  Pol.  Code,  g 
4039,  to  be  made,  having  contained  a  descrip- 
tion of  an  altogether  different  parcel  of  land 
from  that  included  in  the  division  by  the  board's 
final  order,  sudi  error  was  fatal  to  the  tax  voted 
by  the  electors;  they  having  a  right  to  rely  on 
the  record,  and  not  being  bound  to  corroborate 
it  by  examination  of  the  board's  files.    - 

12.  Highways  «=>127(1)— On  Election  on 
Special  Tax  for  Improvements.  Precincts 
Need  Not  be  Established  Ninety  Days 
Pbiob  Thereto. 

Pol.  Code,  g  2766,  providing  that  elections 
to  vote  on  a  special  tax  for  highway  improve- 
ments in  a  road  division  shall  be  held  in  all  re- 
spects as  nearly  as  practicable  in  conformity 
with  the  geperal  election  laws,  held  not  to  re- 
quire that  election  precincts  be  established  90 
days  before  the  election,  as  required  by  section 
4041,  subd.  3,  in  case  of  a  general  election. 

18.  Highways  <S?=>127(1)  —  Notice  fob  Spe- 
cial Tax  Election  for  Improvements  Suf- 
ficient. 
It  appearing  from   the   notice  of  election, 
stating  purpose  of  election  to  be  to  determine 
whether  a  special  tax  should  be  levied  to  be 
raised  in  one,  two,  and  three  successive  years, 
that  the  election  was  to  be  held  under  the  Road 
Division  Act,  omission  to  state  what  proportion 
was  to  be  raised   in  any  given  year  was  im- 
material ;   Pol.  Code,  §  2754,  providing  the  pro- 
portion to  be  raised  in  each  year. 

14.  Highways  <s=»127(1)— Failure  to  Keep 
Polls   Open    Statutory   Time   Must   be 
Shown  Harmless. 
The  polls  for  a  special  tax  election  for  a 
road  division,  which  Pol.  Code,  g  2756,  requires 
to  be  held  in  all  respects  as  nearly  as  practica- 
ble in  conformity  with  the  general  election,  hav- 
ing been  kept  open  only  from  8  a.  m.  to  4  p.  m., 


while  the  requirements  of  section  1160,  as  to 
general  elections,  is  from  8  a.  m.  to  7  p.  m.,  the 
deviation  is  great,  requiring  one  seeking  to  up- 
hold the  deetion  to  show  affirmatively  that  the 
result  was  not  affected  thereby. 

15.  Highways  €=>12S— General  Scheme  fob 
Rbcoveby  of  Taxes  Paid  Under  Protest 
Applies  to  Special  Highway  Tax. 
Pol.  Code,  g  2759,  providing  that  the  special 
tax  for  improvement  of  highways  in  a  road  di- 
vision shall  be  computed  and  collected  in  the 
same  manner  as  state  and  county  taxes,  incor- 
porates into  the  Road  Division  Act  the  provi- 
sions of  section  3819,  part  of  the  general  scheme 
for  collection  of  taxes,  for  payment  under  pro- 
test and  recovery  of  an  illegal  tax. 

In  Bank. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  W.  H.  Thomas,  Judge. 

Action  by  the  Anaheim  Sugar  Company 
against  the  County  of  Orange  and  Its  Treas- 
urer. From  an  adverse  judgment,  plaintiff 
appeals.  Reversed  and  remanded,  with  In- 
structions. 

AUen  &  Weyl.  Oray.  Barker  4  Bowen,  and 
Donald  Barker,  aU  ot  Los  Angeles,  for  appel- 
lant. 

li.  A.  West,  of  Santa  Ana,  W.  F.  Menton. 
Walter  Eden,  A.  E.  Koepsel,  and  West,  Koep- 
sel  &  Eden,  all  of  Santa  Ana,  for  respond- 
ents. 

LBNNON,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  money  paid  by  it 
under  protest  to  tlie  tax  collector  of  Orange 
county.  The  money  was  paid  on  a  levy  of 
taxes  for  the  Improvement  of  highways  In  the 
so-called  Anaheim  and  PuUerton  road  divi- 
sion in  that  county.  The  complaint  attacked 
the  validity  of  the  formation  of  the  road  di- 
vision and  of  the  proceedings  for  the  levy  of 
the  tax,  A  general  demurrer  to  the  com- 
plaint was  sustained  by  the  trial  court.  The 
plaintiff  having  failed  to  amend,  the  court 
entered  a  Judgment  of  dismissal. in  favor  of 
the  defendants.  This  appeal  has  been  "taken 
from  that  judgment. 

The  question  of  the  sufficiency  of  the  plain- 
tiff's complaint  to  state  a  cause  of  action  pre- 
sents several  problems  for  our  consideration, 
the  first  of  which  is  that  of  the  constitution- 
ality of  the  statute  which  authorizes  the  for- 
mation of  road  divisions.  Pol.  Code,  gf  2746- 
2773.  If  the  statutory  provisions  are  uncon- 
stitutional, the  action  of  the  county  tax  col- 
lector in  demanding  the  money  collected  for 
the  tax  in  question  was  wholly  unwarranted, 
and  it  would  follow  that,  if  payment  were 
properly  protested  under  that  section,  the 
money  so  collected  could  be  recovered  pur- 
suant to  the  provisions  of  section  3819  of  the 
Political  Code,  which,  as  elsewhere  stated  In 
this  opinion,  was  in  effect  incorporated  into 
the  Road  Division  Act  by  section  2768  of  the 
\  Political  Code. 
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Sections  2745-2T78  of  the  Political  Code 
provide,  In  effect,  that  the  resident  landown- 
ers of  any  portion  of  a  county  not  already  a 
part  of  a  road  division  may  petition  the 
board  of  supervisors  of  the  county  to  form 
thereof  a  permanent  road  division.  Provi- 
sion la  made  for  a  heating  upon  due  notice 
before  the  final  action  of  the  board,  which 
may,  in  Its  discretion  and  upon  a  hearing 
after  due  notice;  change  the  boundaries  of 
the  proposed  division,  either  by  exclusion  or 
inclusion.  At  or  after  the  formation  of  the 
division,  10  or  more  resident  landowners  may 
petition  the  board  of  supervisors  for  the  con- 
struction of  road  improvements.  The  board 
must  then  have  plans  made,  estimate  the 
cost  of  the  Improvement,  and  set  aside  a  cer- 
tain amount  of  the  money  of  the  road  dis- 
tricts in  which  the  division  may  be  situated 
to  apply  towards  meeting  the  exi>ense.  It 
may  in  its  discretion  set  aside  other  public 
moneys  for  the  purpose.  A  special  election 
to  authorize  the  levy  of  taxes  is  then  to  be 
held  on  due  notice,  and  If,  at  this  election,  a 
majority  of  the  electors  signify  their  approv- 
al of  such  levy,  a  tax  Is  to  be  levied  on  all 
the  property  in  the  division.  Such  tax  Is  to 
be  computed  and  collected  In  the  same  man- 
ner as  state  and  coiinty  taxes,  and  paid  Into 
the  county  treasury  for  the  use  of  the  divi- 
sion. 

[1-3]  The  plaintiff  does  not  indeed  deny 
that  the  tax  so  provided  for  is  for  a  public 
purpose.  It  does,  however,  most  earnestly 
Insist  that  the  statute  authorizes  a  taking  of 
property  without  due  process  of  law,  because 
the  tax  is  made  to  fall  unequally  upon  those 
holding  property  in  the  taxing  division  by 
reason  of  the  fact  that  no  provision  is  made 
that  the  burden  of  taxation  shall  be  in  pro- 
portion to  the  benefits  derived  from  the  road 
Improvement  for  which  the  tax  is  to  be 
levied.  It  Is  conceded  that  It  is  not  esaen* 
tlal  to  tlie  validity  of  a  general  tax  that  the 
Iwrdea  be  In  proportion  to  the  benefit  de- 
rived. The  contention  of  the  plaintiff  rests, 
therefore,  upon  the  assumption  that  the  tax 
provided  for  In  the  statute  in  question  is  a 
special  assessment  as  distinguished  from  a 
general  tax. 

The  legislative  Intent  to  make  the  tax  here 
In  question  a  general  tax  Is  unescapably  clear. 
Special  assessments  can  be  levied  only  on  the 
specific  property  benefited,  and  not  on  all  the 
property  in  the  district  Louisiana,  etc.,  Co. 
v.  Madere.  124  La.  635,  50  South.  609.  The 
basis  of  the  Imposition  of  a  special  assess- 
ment is  the  benefit  inuring  to  the  property 
assessed.  Doyle  v.  Austin,  47  Cal.  353. 
Where,  as  here,  therefore,  the  burden  Is  im- 
posed upon  all  of  the  property  in  the  district, 
real  and  personal,  according  to  its  value  and 
not  upon  the  basis  of  special  benefit,  it  is 
clear  that  the  Legislature  regarded  the  bur-! 
den  as  a  general  tax,  and  not  as  a  special; 
assessment.  This  is  so,  even  though  the  tax' 
be  Imposed  for  the  purpose  of  constructing 
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a  public  Improvement  which,  may  confer 
greater  benefits  on  pne  class  of  persons  or 
property  than  on  another.  Williams  T. 
Corcoran,  46  Cal.  553. 

This  being  so,  the  question  now  presented 
for  decision  Is  the  extent  to  which  the  legis- 
lative Intent  is  controlling  in  the  matter- of 
determining  whether  a  given  tax  Is  in  fact  a 
general  tax  or  a  special  assessment.  The 
plaintiff  contends  that,  where  the  Legislature 
provides  for  the  creation  of  a  small  subdi- 
vision within  a  county  for  the  sole  purpose 
of  providing  means  for  making  highway  im- 
provements therein  which  will  be  largely  ben- 
eficial to  the  property  owners  in  such  subdi- 
vision, a  tax  levied  therein  must  be  held  to  be 
a  special  assessment,  even  in  the  face  of  a 
contrary  Intent  expressed  by  the  Legislature. 
We  do  not  so  understand  the  law.  It  is  well 
settled  that  it  Is  purely  a  question  for  the 
Legislature  to  determine  what  shall  be  the 
territorial  subdivisions  of  a  state  for  taxing 
purposes,  and  that  it  Is  not  within  the  prov- 
ince of  the  courts  to  hold  that  a  tax 
amounts  to  a  taking  without  due  process  of 
law,  solely  on  the  ground  that  the  property 
or  person  taxed  Is  in  a  position  where  a ' 
proportionately  small  or  even  minute  amount 
of  benefit  may  be  received.  Kelly  v.  Pitts- 
burgh, 104  U.  S.  78,  26  L.  Ed.  658;  Thomas 
v.  Gay,  169  U.  S.  264,  278,  18  Sup.  Ct  340, 
42  L.  Ed.  740;  Williams  v.  Eggleston,  170 
U.  S.  304,  300  to  311,  18  Sup.  Ct  617,  42  L. 
Ed.  1047.  We  have  no  doubt  that  it  was  com- 
petent for  the  Legislature  to  create,  or  rath- 
er to  provide  for  the  creation,  upon  petition 
and  after  due  hearing  by  the  county  super- 
visors of  taxing  districts  for  the  construc- 
tion of  highway  improvements  and  at  the 
same  time  provide  that  the  tax  should  be 
general,  if  it  appeared  that  some  benefit 
would  accrue  to  the  property  taxed.  Lent 
V.  TiUson,  72  Cal.  404,  42a,  14  Pac.  71;  Id 
re  Madera  Irrigation  District,  02  Cal.  296, 
326,  28  Pac  272,  675,  14  L.  B.  A  755,  27  Am. 
St  Rep.  106;  Bliss  v.  Hamilton,  171  Cal.  123, 
133,  152  Pac.  303.  It  foUows,  from  the  rules 
established  by  the  cases  cited,  that  the  in- 
tent of  the  Legislature  that  a  tax  shall  be  a 
general  tax  Is  controlling,  where  It  appears 
upon  an  analysis  of  the  facts  of  the  particu- 
lar case  that  the  tax  is  in  fact  for  a  public 
purpose  and  calculated  to  benefit  the  mem- 
bers of  the  taxing  district  in  common  with 
the  public,  and  not  merely  as  individual  prop- 
erty owners.  There  being  no  question  but 
that  the  tax  provided  for  in  the  statute  here 
in  question  Is  for  a  public  purpose  in  the 
sense  noted,  it  follows  that  the  legislation 
in  controversy  is  not  In  conflict  with  the  pro- 
visions of  the  Constitution  of  this  state,  or 
of  the  United  States,  prohibiting  the  taking 
of  private  property  without  due  process  of 
law. 

[4,5]  While  the  order  sustaining  the  de- 
murrer Is  general,  nevertheless.  It  appears , 
therefrom  that  the  ruling  of  the  lower  court 
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rested,  In  part  upon  tbe  assumption  that  In 
levying  and  collecting  the  tax  and  In  hold- 
ing the  moneys  so  collected  the  county  of- 
ficials were  acting,  not  In  their  respective 
capacities  as  county  officers,  but  as  ex  officio 
officers  of  a  corporate  entity  separate  from 
the  county,  that  is  to  say  the  Anaheim  and 
Fulierton  road  division.  This  was  error. 
The  road  divisions  formed  pursuant  to  the 
provisions  of  the  Political  Code  have  no 
corporate  existence,  de  Jure  or  de  facto.  It 
is  not  expressly  provided  in  the  Ck>de  that 
road  divisions  shall  have  corporate  existence. 
The  contention  of  the  county  in  this  behalf 
must  therefore  rest  upon  the  theory  that 
the  road  division  Is  a  corporation  by  implica- 
tion. The  doctrine  of  the  creation  of  corpo- 
rations by  implication  has  been  developed  to 
sa^e  and  make  eCTectlve  legislative  acts 
which  purport  to  confer  powers  which  can 
only  be  exercised  by  a  corporation  upon 
bodies  to  which  the  Legislature  has  neglected 
to  specifically  grant  corporate  existence. 
The  doctrine  Is  thus  a  remedial  doctrine,  in 
that  It  is  Invoked  to  give  effect  and  force  to 
statutory  provisions  which  would  otherwise 
fall  of  accomplishing  their  purpose.  Such 
being  the  nature  of  the  doctrine.  It  should 
not  be  extended  beyond  tLose  cases  where 
that  necessity  appears  to  which  the  doctrine 
owes  its  origin  and  existence.  If,  therefore. 
In  any  given  case,  it  appears  that  no  express 
grant  of  corporate  existence  has  been  made, 
It  should  not  be  held  that  there  is  a  grant  of 
sa<dk  existence  by  implication,  in  the  absence 
of  a  clear  and  affirmative  showing  that  the 
legislattve  Intent  cannot  otherwise  be  fully 
and  fairly  accomplished.  Stebbins  v.  Jen- 
nings, 10  Pick.  (Mass.)  172,  188;  Walsh  y. 
New  York  &  Brooklyn  Bridge,  06  N.  Y.  427; 
1  Dillon  on  Municipal  Corporations  (5th  Ed.) 
P.  121. 

An  analysis  of  the  Code  provisions  relating 
to  the  forming  of  road  divisions  reveals  the 
fact  that  not  only  Is  there  no  provision  for 
the  exercise  of  any  of  the  well-recognized 
corporate  facilitieB  by  the  division,  but  there 
is  no  requirement  that  the  division  as  such 
shall  do  any  corporate  act  of  any  sort.  Sec- 
tion 2745  of  the  Political  Code  does  indeed 
provide  that  a  road  division,  once  formed, 
shall  have  "the  powers"  enumerated  in  the 
act.  But  no  powers  are  enumerated  or  con- 
ferred therein,  either  expressly  or  by  neces- 
sary implication.  The  first  action  contem- 
plated by  the  statute  after  the  formation  of 
the  division  is  the  presenting  of  the  petition 
for  road  construction.  This  Is  to  be  done 
by  individual  landowners  resident  in  the  di- 
vision. Pol.  Code,  I  2751.  All  subsequent 
acts  are  to  be  done  by  the  county  oOclals, 
nor  Is  there  anything  in  the  statute  to  indi- 
cate that  in  performing  the  several  acts  di- 
rected they  are  not  to  be  considered  as  acting 
in  their  resiwctive  official  capacities.  Pol. 
Code,  I  2752  et  seq.    Indeed,  tbe  supervisors 


are  directed  to  set  apart  money  from  the  gen- 
eral funds  of  the  county  to  apply  toward  de- 
fraying the  expenses  of  construction.'  PoL 
Code,  {  2763.  ThiB  is  obviously  an  act 
which  could  not  be  performed  by  them  as 
officers  of  the  road  division,  as  a  separate 
legal  entity,  but  could  be  performed  only  In 
their  official  capacity  as  supervisors.  It  Is 
true  that  the  money  collected  by  means  of  the 
tax  provided  for  in  the  statute  is  to  be  paid 
into  the  county  treasury  "for  the  use"  of  the 
division.  Pol.  Code,  {  2769.  This,  however, 
is  nothing  more  than  a  provision  that  tbe 
money  so  paid  shall  constitute  a  special  fund 
for  a  8pe(dal  purposa  The  existence  of  such 
a  fund  does  not  necessarily  imply  the  exist- 
ence of  a  corporate  entity,  separate  and  dis- 
tinct from  the  county  as  beneficiary,  nor 
does  it  necessarily  Imply  thai;,  the  county 
officers  in  dealing  with  the  fund  are  not  act- 
ing In  their  official  capacities  as  county 
officers.  Gill  v.  City  of  Oakland,  124  Cal. 
336,  57  Pac.  150.  It  is  true  that  bonds  are, 
under  some  circumstances,  to  be  issued  to 
finance  the.  construction  work ;  but  they  are 
to  bear  the  signature  of  the  county  clerk  and 
of  the  chairman  of  the  board  ot  supervisors, 
and  there  is  nothing  to  indicate  that  in  so 
signing  they  are  not  acting  in  their  official 
capacities  as  county  officers.  PoL  Code,  { 
2765.  It  la  also  true  that  the  bonds  are  to 
be  payable  only  out  of  the  funds  of  the  di- 
vision. Pol.  Code,  S  2763.  This  fact,  how- 
ever, does  not  affect  the  question  we  are  dis- 
cussing. Hellman  v.  Shoulters,  114  CaL  136, 
145,  44  Pac.  815,  45  Pac.  1067.  It  is  also 
significant  that  the  expenses  not  only  of  tbe 
formation  of  the  division,  but  also  of  all  the 
elections  provided  for  in  the  statute  are  to 
be  paid  out  of  the  general  funds' of  the  coun- 
ty. PoL  Code,  {  2772.  The  purpose  of  tbe 
statute  Is  to  provide  an  oltematiye  method 
for  road  construction.  PoL  Code,  {  2773.  The 
act  is  no  doubt  to  be  construed  liberally  to  en- 
able the  accomplishment  of  that  purpose,  but 
In  order  to  accomplish  tbe  end  named  we  fall 
to  see  why  it  is  necessary  to  imply  the  exist- 
ence of  a  corporate  entity  not  specifically 
granted  corporate  powers  by  the  statute. 

The  cases  cited  on  this  point  on  behalf  of 
the  defendant  have  no  application  to  the 
case  at  bar.  For  the  most  part  tbey  are  cases 
involving  a  consideration  of  tbe  corporate  ca- 
pacity of  school  districts.  There  Is  no  doubt 
but  that  a  school  district  is  a  corporate  en- 
tity separate  and  distinct  from  the  county. 
The  county  officers,  as  such,  have  no  control 
oyer  the  funds  of  the  school  district  The 
power  to  make  contracts  payable  out  of  the 
funds  of  the  district  is  vested  exclusively  in 
tbe  school  board.  The  business  of  the  district 
is  managed  independently  of  the  board  of  su- 
t)ervlsors  by  its  own  executive  and  adminis- 
trative officials.  Finally,  school  districts 
may  sue  and  be  sued  separately.  None  of 
these  undoubted  attributes  of  corporate  or- 
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ganlzatlon  are  granted  vto  the  road  division 
by  the  statute  here  In  controversy,  either  by 
express  words  or  by  Implication. 

There  is  nothing  in  this  conclusion  incon- 
sistent with  the  decision  in  Dean  y.  Davis,  61 
CSal.  406.  The  court  was  there  construing 
chapter  293  of  Qie  Statutes  of  ISBT-flS,  which 
provided  for  the  formation  of  levee  districts. 
The  electors  «t  the  district  were  authoriz- 
ed by  that  statute  to  elect  an  assessor  and 
tax  collector.  These  officials  were  not  to  be 
in  any  sense  officers  of  the  county.  They 
were  solely  the  officers  of  the  district,  and  If 
It  were  held  that  the  district  had  no  corpor- 
ate existence  separate  from  the  county,  the 
whole  purpose  of  the  act  would  fail  of  ac- 
complishment. Again,  it  was  provided  that 
the  county  surveyor  was  to  perform  certain 
services,  hot  in  his  official  capacity  as  a 
county  officer  but,  as  expressly  stated  in  the 
act,  as  ex  officio  engineer  of  the  district  In 
fact,  the  whole  tenor  of  the  act  indicated  the 
intent  of  the  Legislature  that  the  levee  dis- 
tricts should  have  a  separate  corporate  exist- 
oice.  On  the  other  hand,  the  whole  tenor  of 
the  statute  here  in  controversy  indicates  that 
the  Legislature  regarded  the  road  division 
provided  for  therein  a&  nothing  more  than  a 
territorial  subdivision  of  the  county  for  the 
purpose  of  taxation  for  road  improvements 
similar  to  improvement  areas  within  mu- 
nicipalities such  as  those  discussed  In  Gill  v. 
City  of  Oakland,  supra,  and  in  Pas&dena,  etc., 
Co.  V.  I«lande,  175  Cal.  611, 166  Pac.  341.  It 
follows  that  the  tax  here  in  questioD  was,  if 
valid,  essentially  a  coanty  tax  for  a  special 
purpose,  and  that,  therefore,  the  county  is 
the  only  proper  party  to  .an  action  sncb  as 
that  brought  by  the  lAaintur  herein. 

[6, 7]  It  Is  hislBted  on  behalf  of  the  defend- 
ant that  the  action  of  the  board  of  supervl- 
sors  of  Orange  qounty  in  forming  the  road 
division  cannot  be  attacked  collaterally,  as 
is  attempted  here.  In  supptnrt  of  this  conten- 
tion defendant  dtes  11  Oyc.  406.  The  rule 
there  stated,  however,  and  the  rule  which  we 
believe  is  unquestioned,  is  that  the  action  of 
a  county  board  of  a  judicial  or  quasi  Judicial 
nature  is  subject  to  collateral  attack  only  on 
the  ground  of  excess  of  Jurisdiction.  It  is 
clear  that  when  the  board  acts  without  Juris- 
diction its  action  may  be  collaterally  attack- 
ed. Fremont  County  v.  Brandon,  6  Idaho, 
482,  66  Pac.  264.  It  may  be  conceded  that 
the  determination  of  a  board  of  supervisors 
on  a  i)etition  for  the  formation  of  a  road  di- 
vision is  of  a  Judicial  or  quasi  Judicial  na- 
ture. Imi)erlal  Water  Co.  v.  Supervisors, 
162  CaL  14,  120  Pac.  780.  The  attack  here 
made,  however,  is  directed  against  the  Juris- 
diction of  the  board  of  supervisors.  It  Is 
contended  on  behalf  of  appellant  that,  by 
reason  of  alleged  defects  in  the  description 
of  the  boundaries  of  the  proposed  division 
as  set  forth  In  the  petition  as  orlglnaUy  filed 


and  published  by  the  persons  Interested  in 
the  formaticm  of  the  division,  the  board  of 
suiiervlsors  never  gained  Jurisdiction  to  pro- 
ceed in  tlie  matter,  and  that  therefore  the 
complaint  states  a  good  cause  of  action. 
This  contention  must  be  sustained.  Upon  a 
careful  analysis  of  the  statute,  we  are  con- 
vinced that  the  presentation  and  publication 
of  a  sufficient  petition  prepared  by  landown- 
ers resident  within  the  proposed  division  was 
contemplated  by  the  Legislature  as  an  indis- 
pensable prerequisite  to  any  action  taken  by 
the  board  of  supervisors.  The  hearing  pre- 
scribed by  the  statute  would  be  no  more  than 
an  Idle  ceremony,  if  definite  boundaries  of  the 
proposed  division  were  not  to  be  so  published 
prior  to  the  hearing  as  to  enable  aU  land- 
owners within  such  division  to  ascertain 
whether  or  not  their  pr<^)erty  was  included 
within  the  proposed  boundaries.  The  stat- 
ute, on  the  one  hand,  expressly  makes  it  the 
duty  of  the  majority  of  the  landowners  re- 
siding within  the  proposed  division  to  pre- 
pare a  petition  containing  the  boundaries  of 
the  division,  while,  on  the  other  hand,  it  does 
not  authorize  the  board  of  supervisors  to  Iier- 
form  a  single  act  until  after  the  presentation 
and  publication  of  the  petition.  It  follows 
that  if  the  petition,  as  originally  presented 
and  published,  was  vitally  defective  in  its 
description  of  the  boundaries  of  the  proposed 
division,  the  board  of  supervisors  was  with- 
out Jurisdiction  to  consider  the  merits  of  the 
petition. 

[1,1]  Gonflning  our  attention,  fhetrefore, 
to  the  petition  as  alleged  to  have  been  origi- 
nally published,  we  are  constrained  to  hold 
that  the  description  contained  therein  was 
such  as  to  render  the  petition  vitally  defec- 
tive. The  description  set  forth  by  courses 
and  distances  in  the  petition  assumed  to  fix 
the  eastern  and  western  Iwundaries  of  tlie 
proposed  division  as  lines  respectively  one- 
quarter  of  a  mile  east  and  one-quarter  of  a 
mile  west  of  the  middle  line  of  a  certain 
highway  and  parallel  to  such  middle  line. 
Appellant  contends  that  this  description  Is 
ambiguous  for  the  reason  that  the  highway 
In  question  does  not  form  a  straight  line  be- 
tween the  proposed  northern  and  southern 
boundaries  of  the  division,  hut  runs  for  a 
portion  of  the  distance  from  north  to 
south  and  for  a  portion  of  the  distance 
from  northwest  to  southeast,  and  that  It  is 
impossible  to  tell  whether  the  lines  were 
drawn  parallel  to  the  line  of  center  measur- 
ing at  right  angles  to  such  line  of  center  and 
in  an  easterly  and  westerly  direction,  or 
whether  they  were  to  lie  drawn  parallel  to 
the  line  of  center  measuring  due  east  and  due 
west  This  contention  cannot  be  sustained. 
In  the  absence  of  other  words  qualifying 
their  meaning,  the  words  east  and  weet,  as 
used  in  the' petition  must  lie  construed  as 
meaning  due  east  and  due  west    Bosworth 
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V.  Danzlen,  25  Cal.  296 ;  Fratt  t.  Woodward, 
82  Cal.  219,  91  Am.  Dec.  573;  Jackson  t. 
Reeves,  3  Gaines  (N.  T.)  293 ;  Brandt  v.  Og- 
den,  1  Johns.  (N.  Y.)  156.  Cf.  CaL  Pol.  Code, 
{  3903.  The  description  of  tbe  boundaries  of 
the  proposed  division  by  courses  and  distan- 
ces Is,  however,  followed  by  the  statement 
that  "the  boundaries  of  the  said  division  are 
also  more  particularly  shown  by  a  plat  or 
map  of  said  division,  attached  hereto,  to 
which  reference  is  hereby  njade."  This  map, 
while  in  general  following  the  initial  descrip- 
tion by  courses  and  distances,  deviates  mate- 
rially therefrom  in  many  Important  particu- 
lars. Thus,  with  relation  to  the  land  of  the 
appellant,  the  deviation  is  very  substantial, 
a  much  larger  portion  of  its  land  being  in- 
cluded in  the  proposed  division  as  indicated 
in  the  map  than  would  be  included  under  the 
initial  description  by  courses  and  distances. 
From  the  Intent  of  the  petitioners  them- 
selves as  indicated  by  tbe  words  "more  par- 
ticularly shown,"  and  also  by  the  application 
of  general  rules  of  construction,  it  is  clear 
that  the  description  by  courses  and  distances 
is  governed  and  controlled  by  the  description 
as  set  forth  in  the  map.  Code  Civ.  Proc  S 
2077 ;  5  Cyc.  524,  525 ;  Vance  v.  Fore,  24  Cal. 
486.  If,  then  the  map,  or  a  description  by 
courses  and  distances  of  the  boundaries  as 
indicated  therein,  had  been  published  as  part 
of  the  petition,  it  cannot  be  doubted  but  that 
tbe  board  of  supervisors  would  have  had  Ju- 
risdiction to  proceed  in  the  matter.  It  suffi- 
ciently appears  from  the  complaint,  however, 
that  the  only  description  published  was  that 
)>y  the  courses  and  distances  of  the  initial 
description.  The  complaint  therefore,  in  ef- 
fect, alleges  that  the  petition,  as  published, 
contained  a  description  differing  essentially 
from  that  contained  in  the  petition  as  origi- 
nally filed  and  presented.  While  tbe  peti- 
tion, as  published,  contained  a  clear  and  defi- 
nite description  of  the  boundaries  of  the  pro- 
posed division  it  was  a  description  wholly 
incorrect  and  misleading,  which  in  no  sense 
satisfied  the  statutory  requirement  that  the 
petition,  as  published,  should  contain  tbe 
true  boundaries.  Tbe  original  publication 
was  therefore  whoUy  nugatory. 

[10]  Clearly,  then,  the  complaint  alleges 
facts  wlUch  show  that  the  board  of  supervi- 
sors was  without  Jurisdiction  to  consider  tbe 
petition  at  the  date  originally  set  for  the 
hearing.  It  appears  from  the  complaint, 
however,  that  on  that  date  the  board  direct- 
ed the  county  surveyor  to  draft  a  description 
by  courses  and  distances,  designating  the 
boundaries  delineated  on  the  map,  and  order- 
ed a  publication  of  that  description  embodied 
in  a  notice  to  the  effect  that  a  petition  for 
the  formation  of  a  road  division  had  been 
presented,  that  the  boundaries  of  the  pro- 
posed division  were  incorrectly  stated  there- 
in, that  the  then  published  description  stated 


the  Iwundailes  correctly  and  that  the  board 
would  hear  the  petition  on  a  certain  date. 
This  obviously  was  wholly-  insuflicient  as  a 
publication  or  republicatioD  of  the  petition. 
The  original  publication  having  been  wholly 
nugatory,  and  the  petition  never  having  beeu 
republished,  is  follows  that  the  board  of  su- 
pervisors never  acquired  Jurisdiction  to  pass 
upon  the  merits  of  the  petition. 

[11]  Appellant  claims  that  a  further  de- 
fect in  the  proceedings  affecting  the  validity 
of  the  tax  appears  from  the  facts  alleged  in 
tbe  complaint  In  this  b^alf  it  is  alleged 
that  the  minute  record  of  the  board  of  su- 
pervisors upon  the  final  bearing  of  tbe  peti- 
tion contained  a  description  of  an  altogether 
differoit  parcel  of  land  from  that  included 
within  the  division  by  the  final  order  of  the 
board  and  that  this  description  remained  up- 
on tbe  minutes  until  after  the  election  held 
to  authorize  the  levy  of  the  tax.  The  mak- 
ing of  such  a  record  is  expressly  required  by 
statute.  Pol.  Code,  i  4039.  No  other  record 
of  the  action  of  the  board  of  supervisors  in 
establisliing  a  road  division  is  provided  for. 
Inasmuch  as  an  election  whereby  xaoperty 
may  be  made  subject,  to  sale  for  taxes  would 
be  confiscatory,  were  no  means  provided 
whereby  it  could  be  definitely  determined  in 
advance  of  the  election  what  property  would 
be  affected  by  the  election,  It  follows  that  the 
making  of  a  public  record  of  the  action  of 
the  board  in  establishing  the  lK>undaries  of 
the  division  was  not  only  expressly  required 
by  the  Legislature,  but  was  also  essential  to 
due  process  of  law.  The  facts  alleged  in  the 
complaint,  therefore,  present  a  situation 
where  a  record  required  by  statute  and  es- 
sential to  due  process  of  law  was  wlioUy  in- 
correct and  misleading,  and  so  remained  at 
all  times  prior  to  the  election.  It  is  contend- 
ed on  t>ehalf  of  respondent  .tliat,  t>ecaiMe  the 
files  contained  papers  setting  forth  the  ao 
curate  description  of  the  division  as  finally 
formed  by  the  order  of  the  l>oard,  tbe  tmrden 
is  upon  appellant  to  show  that  the  error  in 
the  record  actually  misled  some  of  the  elec- 
tors. This  contention  Is  without  merit.  Tbe 
electors  had  a  right  to  rely  upon  the  record. 
They  were  not  bound  to  corroborate  its  state- 
ments by  an  examination  of  the  files.  "The 
law  requires  a  record,  to  the  end  that  those 
who  may  be  called  to  act  under  it  may  have 
no  occasion  to  look  beyond  it"  Sawyer  v. 
Manchester,  etc.,  R.  R.  Co.,  62  N.  H.  135,  13 
Am.  St  Rep.  ^1. 

[12]  It  appears  from  the  complaint  that 
the  order  of  the  board  establishing  the  Ana- 
heim and  Fullerton  road  division  aa  an  elec- 
tion precinct  was  made  on  November  18th, 
and  that  the  election  was  held  on  December 
27th.  Since  it  appears  that  section  2756  of 
the  Political  Code  provides  that  such  elec- 
tions shall  l>e  held  in  ail  respects  as  nearly 
as  practicable  in  conformity  with  the  general 
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election  laws,  by  which  it  Is  required  that 
election  precincts  be  established  90  days  pri- 
or to  the  election  (Pol.  Code,  S  4041,  snbd.  8), 
it  Is  contended  that  the  election  here  In  ques- 
tion was  void  by  reason  of  the  fact  that  the 
precinct  was  established  less  than  90  days 
prior  to  the  election.  The  same  contention 
was  made  under  similar  circumstances  in  Ir- 
rigation District  T.  De  Lappe,  79  Cal.  351, 
362,  21  Pac.  825,  and  was  there  held  to  be 
without  merit  That  decision  is  directly  in 
point,  and  fully  disposes  of  the  contention  of 
the  plaintiff  In  the  Instant  case. 

[IS]  It  appears  from  the  complaint  that 
the  notice  of  election  stated  that  the  purpose 
of  the  election  was  ,to  determine  whether  a 
special  tax  should  be  levied,  to  be  raised  in 
one,  two,  and  three  successive  years ;  but  it 
was  not  stated  what  pi*oportlon  of  the  whole 
was  to  be  raised  In  any  given  year.  This 
omission  was  immaterial,  if  it  appeared 
from  the  notice  that  the  election  was  to  be 
held  under  the  Road  Division  Act,  for  the 
act  Its^  provides  the  proportion  to  be  rais- 
ed In  each  year  where  a  three-year  period 
for  raising  the  tax  is  adopted.  PoL  Code,  { 
2754.  It  is  contended,  however,  that  it  did 
not  ai9>ear  In  the  notice  of  election  under 
what  one  of  three  possible  road  improvement 
acts  the  election  was  to  be  held.  Upon  an 
examination  of  the  notice,  which  is  append- 
ed to  the  complaint  as  Exhibit  D,  we  are  con- 
strained to  hold  that  the  contention  is  with- 
out merit 

[14]  The  complaint  aUeged,  In  effect,  that 
the  election  in  question  was  void  because  of 
a  failure  to  observe  the  requirement  of  the 
general  election  law  relative  to  the  time  of 
opening  and  keeping  open  the  polls.  PoL 
Code,  S  1160.  The  defendant  concedes,  as  in- 
deed it  must  be  conceded,  that  the  Road  Di- 
vision Act  required  that  the  election  in  ques- 
tion should  *%€  held  in  all  respects  as  nearly 
as  practicable  in  conformity  with  the  general 
election  law."  Pol.  Code,  {  2768.  The  gener- 
al election  law  required  the  polls  to  be  open 
from  6  a.  m.  to  7  p.  m.  Pol.  Code,  S  1160. 
The  notice  of  election  in  the  present  case — 
evidently  inadvertently  prepared  pursuant  to 
subdivision  3  of  section  2761  of  the  Political 
Code — as  set  forth  in  Exhibit  D  of  the  com- 
plaint shows  tliat  the  supervisors  ordered 
the  polls  to  be  kept  open  from  8  a.  m.  to  4  p. 
m.,  and  It  appears  from  the  allegations  of 
the  complaint  that  they  were  so  kept  open, 
and  not  otherwise.  The  contention  made  up- 
on behalf  of  the  defendant  in  support  of  the 
validity  of  the  election  is  that  notwithstand- 
ing the  departure  from  the  requirement  of 
the  general  law,  the  keeping  of  the  polls 
open  for  eight  hours  in  the  middle  of  the 
day  was  a  substantial  compliance  with  the 
law.  This  contention  cannot  be  maintained, 
for  the  reasons  stated  in  the  case  of  People 
▼.  Town  of  Larkspur,  16  CaL  App.  169, 
177, 116  Pac.  702,  706,  where  it  is  said: 


"We  think  the  principles  enunciated  In  the 
well-considered  case  of  Kenworthy  v.  Mast,  141 
Cal.  268,  74  Pac.  841,  are  decisive  of  the  ques- 
tion. The  general  rule  laid  down  ia  McCrary 
on  Elections,  §  165,  is  quoted  approvingly,  name- 
ly, that  where  there  la  no  statutory  provision 
expressly  declaring  that  a  failure,  in  the  respect 
now  being  considered,  shall  render  the  election 
void,  it  will  be  regarded  as  directory  only,  and 
that,  unless  the  deviation  from  the  legal  hours 
has  affected  the  result  it  will  be  disregarded, 
but  that  if  such  deviation  is  great,  or  even  con- 
siderable, the  presumption  will  be  that  it  has  af- 
fected the  result  and  the  burden  will  be  upon 
him  who  seeks  to  uphold  the  election  to  show 
affirmatively  that  it  has  not" 


Obviously  the  deviation  pleaded  in  the 
present  case  was  great  and  consequently,  ap- 
plying the  rule  above  quoted,  the  complaint, 
in  that  particular,  stated  a  cause  of  action. 

[1 6]  It  is  finally  urged,  however,  on  behalf 
of  the  defendant  that,  even  if  the  complaint 
does  state  a  cause  of  action  in  the  particu- 
lars stated,  It  affirmatively  appears  that  the 
tax  was  •  paid  before  it  became  delinquent, 
and  that  there  was  no  threat  shown,  and  no 
power  existent  on  the  part  of  the  tax  col- 
lector to  enforce  the  collection  at  that  time, 
wherefore  the  payment  must  be  considered 
as  having  been  made  voluntarily.  The  com- 
plaint alleges  that  the  payment  of  the  tax 
was  protested  under  the  provisions  of  sec- 
tion 3819  of  the  PoUUcal  Code.  If  the  tax 
provided  for  in  the  Road  Division  Act  may 
be  so  protested,  the  payment  cannot  be  con- 
sidered voluntary.  We  are  of  the  opinion 
that  the  tax  may  be  so  protested.  It  is  true 
that  it  Is  nowhere  expressly  provided  hi  the 
act  that  the  provisions  of  section  3819  shall 
be  held  to  apply.  It  is,  however,  provided 
that  the  tax  shall  be  computed  and  col- 
lected in  the  same  manner  as  state  and  coun- 
ty taxes.  Pol.  Code,  S  2759.  The  provisions 
of  section  3819  for  the  payment  of  void  taxes 
under  protest  are  a  part  of  the  general 
scheme  for  the  collection  of  taxes.  It  fol- 
lows that  section  2750  of  the  Political  Code 
amounts  to  an  incorporation  of  these  provi- 
sions into  the  Road  Division  Act,  so  that  an 
action  can  be  maintained  against  the  county 
to  recover  illegal  taxes  assumed  to  have  been 
collected  pursuant  to  the  act  and  protested 
under  the  provisions  of  section  3819.  Hell- 
man  V.  City  of  Lob  Angeles,  147  Cal.  654,  82 
Pac.  313. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower 
court  to  overrule  the  demurrer,  with  leave  to 
the  defendant  to  answer  within  a  sjjiecifled 
time. 

We  concur:  ANGBLLOTTI,  O.  J.;  WIL- 
BUR, J.;  SHAW,  J,;  MBLVIN,  J.;  LAW- 
LOB,  J.:   OLNEX,  J. 
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WATTBBSON  ▼.  OWENS  RIVEB  CANAL 
00.    (Civ.  2783.) 

(District  Court  of  Appeal,  Second  District, 
DiviBion  1,  GaUfornia.  Jnly  24,  1919.  Re- 
hearing Denied  by  Supreme  Court  Sept.  22, 
1919.) 

1.  Pleadiko  €=3236(4)  —  Rbfubai.  of 
Ahknduent  to  Coupuucrt  fob  Delay  Not 
Abuse  of  DisoBEnon. 

In  an  action  against  a  canal  company  for 
the  cost  of  completing  its  canal  brought  by  the 
surety  for  the  contractor  on  an  express  con* 
tract,  the  trial  court's  refusal  to  allow  a  pro- 
posed amended  complaint  declaring  on  an  im- 
plied contract  was  not  an  abuse  of  discretion, 
where  the  case  was  pending  10  montliB  before 
trial,  and  the  lower  court's  decision  was  not 
made  for  more  than  a  year  thereafter,  and  S 
months  passed  after  remand  of  the  case  by  the 
appellate  court  before  plalntifC  asked  leave  to 
amend. 

2.  Canats  ^9l5— Eviderci!  iNSUFFiciEnT 
TO   Show   New  Contbact  bt  Stjbett   or 

IteFAULTlNQ       CONTBACTOB       WITH       OAI7AI. 

Compart. 
In  an  action  against  a  canal  company  for 
the  cost  of  completing  its  canal,  brought  as  on 
•  new  contract  by  the  surety  for  the  contractor, 
evidence  held  Insufficient  to  show  the  existence 
or  mailing  of  another  contract  between  plain- 
tiff and  the  canal  company,  as  alleged  in  plain- 
tiff's complaint,  and  on  wliich  his  cause  of  ac- 
tion was  based. 

8.  Canals   «=3l5  —  Monet  Expended  bt 
Stjbett  of  DEFAtrLTiNO  Contbactob  ttn- 
DEB  Obioinal  Contbact. 
In  an  action  against  a  canal  company  for 
the  cost  of  completing  its  canal,  brought  as  on 
a  new  contract  by  the  surety  for  the  contractor, 
evidence  held  to  show  that  any  money  exi>ended 
by  plaintiff  or  work  performed  by  him  was  fur- 
nished and  performed  as  part  of  the  canal  com- 
pany's   original   contract  with    the  contractor 
for  construction  of  the  canal. 

4.  Evidence  «=3317(4)— Heabsat  Evidence 
Peopkbly  Stricken. 

In  an  action  against  a  canal  company  for 
(he  cost  of  completing  its  canal,  brought  as  ou 
a  new  contract  by  the  surety  for  the  contractor, 
testimony  that  the  witnesses  had  heard  a  direc- 
tor of  the  canal  company  say  that  he  had  seen  a 
third  person  interested  in  companies  having 
business  relations  with  the  canal  company,  and 
that  such  person  had  stated  he  was  glad  plain- 
tiff had  gone  on  with  the  work,  etc.,  held  prop- 
erly stridten  as  hearsay.    ' 

5.  Appeal  and  Ebror  Vg=s»1050(l)— Stbik- 
iNO  Evidence  was  Habmless  whebe  Siui- 
lab  Testimont  was  Admitted. 

The  improper  striking  of  testimony  as  hear- 
say was  harmless  to  the  party  aggrieved,  where 
a  letter  embodying  the  •anie  matter  was  In  evi- 
dence. 

Appeal  from  Superior  Court,  Inyo  County ; 
Wm.  D.  Dehy,  Judge. 


Action  by  T.  O.  Watterson  against  the 
Owens  Blver  Canal  Company.  Jutiigment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Ridiard  S.  Miner  and  P.  W.  Torbes,  of 
Independence,  for  appellant 
It,  C.  Ball,  of  Bishop,  for  respondent. 

CONBBX,  P.  J.  After  the  first  trial  of 
this  action,  wherein  a  Judgment  bad  been 
rendered  in  favor  of  the  plaintiff,  that  Judg- 
ment was  reversed  by  this  <!ourt.  25  CaL 
App.  247,  143  Pac.  90.  On  the  second  trial 
the  court  granted  defendant's  motion  for 
a  nonsuit,  and  Judgment  was  entered  In  favor 
of  the  defendant  From  this  Judgment  the 
plalntifr  now  appeals. 

The  complaint  upon  which  the  case  was 
first  tried  was  framed  to  state  a  cause  of  ac- 
tion for  the  foreclosure  of  a  lien  claimed  by 
the  plaintiff  on  real  property,  known  as  the 
Owens  River  Canal,  for  labor  and  materials 
furnished  by  the  plaintiff  of  the  alleged  rea- 
sonable value  of  $20,189.54,  wM^  said 
amount  was  also  allied  to  be  the  whole 
amount  of  the  contract  price.  It  was  alleged 
that  on  or  about  the  16th  day  of  Febru- 
ary, 1909,  plaintiff  and  defendant  entered 
into  an  agreonent  under  wlii<^  the  plaintiff 
was  to  perform  labor  and  famish  materi- 
als to  be  used  in  the  construction,  alteration, 
addition  to,  and  reiAlr  of  said  Oweaa  River 
Canal.  The  complaint  described  the  labor 
and  materials  furnished,  and  alleged  that  the 
contract  had  been  fully  performed  by.  the 
plaintiff,  and  the  same  was  completed  and 
said  wt>tk  flnishM  and  said  materials  fur- 
nished and  used  on  the  16th  day  of  April, 
1900;  and  that  on  the  same  date  the  con- 
struction, alteration,  addition  to,  and  repair 
of  the  canal  was  finished.  It  was  further 
alleged  that  said  labor  and  materials  were 
furnished  and  used  in  said  work  on  said  ca- 
nal at  the  personal  instance  and  roQuest  of 
the  defendant  Owens  River  Canal  Company ; 
that  no  part  of  the  contract  price  for.  said 
work  and  labor  furnished  had  been  paid ;  and 
that  the  whole  of  the  sum  stated  was  still 
due,  owing  and  tmpald  to  plaintiff.  Other 
allegations  were  made  showing  the  due  filing 
and  recording  of  a  notice  of  claim  of  lien. 

The  answer  of  the  defendant  to  that  com- 
plaint contained  denials  covering  the  prin- 
cipal allegations  of  the  complaint  The  an- 
swer contained  a  farther  affirmative  defHise, 
showing  that  the  original  contract  for  the 
work  in  question  was  a  written  contract, 
dated  November  30,  1908,  made  with  one  P. 
N.  Snyder,  under  which  the  contract  price 
was  to  be  $19,000 ;  that  at  the  time  of  the  exe- 
cution of  that  contract  the  plaintiff  Wattw- 
son  executed  to  the  defendant  an  undertaking 
in  the  sum  of  $5,000,  conditioned  up<Hi  doe 
performance  of  the  contract  by  the  oontrac- 
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tor.  WlthoTit  making  here  a  long  statement 
of  the  case,  suffice  it  to  say  that  the  de- 
fendant claims  that  when,  on  the  leth  day 
of  February,  1909,  the  plaintiff  took  charge 
of  the  work  which  he  afterwards  conducted 
to  completion,  he  did  so  on  behalf  of  Snyder 
for  the  purpose  of  preventing  default  on  the 
contract  and  to  save  and  keep  himself  harm- 
less from  the  penalties  provided  In  his  bond ; 
and  that  no  contract  relation  whatever,  ex- 
cept by  reason  of  said  bond,  existed  b^^ween 
the  defendant  and  the  plaintiff. 

It  was  eetabUshed  at  the  former  trial,  and 
likewise  at  the  later  trial,  that  no  written 
contract  has  ever  been  made  between  the 
plaintiff  and  the  defendant,  that  the  Snyder 
contract  was  not  recorded  before  the  com- 
mencement of  the  work,  and-  that  the  defend- 
ant has  paid  the  full  amount  of  the  contract 
price  named  in  the  Snyder  contract 

Upon  the  evidence  shown  by  the  record 
before  us  on  the  former  appeal  we  held  that 
the  plaintiff  could  not  successfully  maintain 
that  changes  were  made  in  the  work  outside 
of  the  terms  of  the  written  contract  or  with- 
out the  consent  of  Watterson,  and  that  he 
had  not  been  thereby  released  from  his  lia- 
bility on  the  bond.  We  further  held  that 
when  Snyder  told  Watterson  to  go  ahead 
and  finish  the  work  of  the  contract  and  Wat- 
terson consented  and  proceeded  In  accord- 
ance with  that  request,  he  was  In  the  situa- 
tion of  a  surety  on  a  contractor's  bond  who 
undertakes  to  finish  the  contract  work  for 
his  principal;  therefore  that  he  was  not  a 
person  acting  "at  the  personal  instance  of 
the  owner,"  as  described  in  section  1188  of 
the  Code  of  Civil  Procedure,  or  entitled  to 
any  Hen  for  the  value  of  anything  furnished 
or  done  by  him.  The  court  further  said  In 
the  opinion  rendered: 

"His  right  of  recovery,  If  any,  for  the  value 
of  the  labor  and  materials  furnished  by  him, 
was  merely  the  right  to  recover  a  personal  judg- 
ment therefor,  under  like  limitations  as  were 
binding  upon  Snyder.  As  Mr.  Watterson  suc- 
ceeded and  in  that  .way  represented  the  con- 
tractor, it  follows  that  Watterson  would  be 
limited  in  his  recovery  (as  in  like  circumstances 
the  contractor  would  have  been)  by  the  con- 
tract price  named  in  the  written  contract,  after 
adjustment  of  all  additions  and  deductions  due 
to  changes  in  the  work  as  it  progressed,  and 
also  after  allowance  of  the  proper  credits  for 
payments  made  by  the  owner.  Laidlaw  v. 
Marye,  133  Cal.  170, 176,  65  Pac.  391 ;  Condon 
V.  Donohue,  160  Cal.  749,  754,  118  Pac.  113. 
In  the  trial  of  this  action,  however,  this  plain- 
tiff not  only  attempted  to  assert  a  lien,  but  has 
obtained  a  decree  affirming  his 'Claim  witiiout  re- 
gard to  the  Umitations  above  noted.  With  re- 
sp^t  to  the  cause  of  action  stated  in  plaintiff's 
complaint,  his  right  to  recover  herein  and  to 
enforce  the  lien  claimed  by  him  depends  primari- 
ly upon  the  allegation  and  finding  that  on  or 
about  the  16th  day  of  February,  1909,  plaintiff 
and  defendant  entered  into  an  agreement,  under 
which  plaintiir  was  to  furnish  certain  labor  and 
183P.-62 


materials,  for  the  purposes  named.  I^ere  Is  no 
evidence  of  any  such  agreement,  unless  the  fact 
could  be  derived  from  the  circumstances  to 
which  we  have  referred.  As  these  circumstanc- 
es do  not  support  the  claim  as  to  the  alleged 
contract,  the  appeals  must  be  sustained  as  to 
him." 

The  remlttitor  on  the  former  appeal  was 
filed  with  the  derk  of  the  superior  court  on 
the  1st  day  of  October,  1914.  On  March  18, 
1915,  pursuant  to  notice  given,  a  motion  wa!3 
made  by  the  plalutiff  to  file  an  amended  com- 
plaint. The  first  ground  of  appeal  argued 
by  appellant  Is  that  the  court  erred  In  deny- 
ing that  motion.  So  far  as  necessai?  for 
consideration  at  this  time,  the  differences  be- 
tween the  former  complaint  and  the  proposed 
amended  complaint  are  as  follows:  Paragraph 
8  of  the  former  complaint  alleged  that  on  or 
about  the  16th  day  of  February,  1909,  plain- 
tiff and  def aidant  entered  into  an  agreement 
and  contract  under  and  by  which  the  plain- 
tiff was  to  perform,  furnish,  and  bestow  cer- 
tain labor  in  and  upon  the  construction,  alter- 
ation, addition  to,  and  repair  of  said  Owens 
River  Canal,  and  to  furnish  certain  materi- 
als, etc.  The  proposed  amended  complaint. 
In  the  corresponding  paragraph  thereof,  al- 
leges that  betwe^i  the  16th  day  of  February, 
1909,  and  the  17th  day  of  April,  1909,  at  the 
special  instance  and  request  of  the  defendant, 
plaintiff,  by  and  with  the  aid  and  means  of 
a  large  force  of  men,  etc.,  performed  work 
and  labor  amounting  to  a  stated  number  of 
days  in  and  upon  the  construction,  alteration, 
etc.,  of  said  canal.  The  former  complaint 
alleged  that  in  pursuance  of  said  agreement 
and  contract  the  plaintiff  performed  labor 
In  connection  with  said  work  for  a  stated 
number  of  days  at  stated  prices  per  day, 
amounting  to  a  stated  total  sum;  that  he  also 
furnished  materials  amounting  to  a  stated 
sum  of  money  in  the  prosecution  of  said 
work ;  that,  said  contract  has  been  fully  per- 
formed on  the  part  of  the  plaintiff,  and  the 
same  was  completed  and  the  work  finished 
on  the  leth  day  of  April,  1909,  and  the  con- 
struction, alteration,  etc.,  of  the  canal  was 
finished  on  the  16th  day  of  April,  1909.  Par- 
agraph 6  of  the  former  complaint  stated 
that  the  labor  and  materials  so  furnished 
were  of  a  stated  reasonable  value,  the  total 
thereof  amounting  to  the  sum  of  |i20,189.54. 
Paragraph  7  stated  that  the  said  labor  fur- 
nished, performed,  and  bestowed  as  afore- 
said, and  the  materials  furnished  and  used 
In  said  work,  "were  performed  and  furnished 
at  the  i)ersonal  instance  and  request  of  the 
defendant,  but  It  was  not  alleged  that  the 
defendant  agreed  to  pay  the  "reasonable 
value"  thereof.  The  proposed  amended  com- 
plaint omits  the  direct  allegation  that  the 
parties  on  the  16th  day  of  February,  1900, 
entered  Into  a  contract,  and  that  the  amount- 
of  tbe  contract  price  therefor  was  a  stated 
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and  fixed  sum  of  mcmey.  It  merely  states, 
as  above  sbown,  that  between  said  periods 
tbe  work  was  done  at  the  special  Instance 
and  request  of  the  defendant;  that  In  con- 
sideration of  the  same  the  defendant  under- 
took, promised,  and  agreed  to  pay  plaintiff 
whatever  said  work  and  labor  was  reasonably 
worth,  and  that  the  work  and  labor  so  fur- 
nished was  of  the  reasonable  value  of  $21,- 
186ilO.  In  like  form  the  proposed  amended 
complaint  states  a  cause  of  action  for  tbe 
sum  of  1312.85,  the  reasonable  value  of  pow- 
der, fuse,  and  caps  furnished  In  the  doing  of 
said  work.  For  a  third  cause  of  action  the 
proposed  amended  complaint  alleges  that  be- 
tween the  said  dates,  at  the  si)ecial  instance 
and  request  of  the  defendant,  tbe  plaintiff 
paid,  laid  out,  and  expended  for  the  use  and 
benefit  and  advantage  of  the  defendant  upon 
said  canal  in  said  work  the  sum  of  $18,490.73, 
and  also  for  powder,  fuse,  and  caps  in  the 
sum  of  1312.86 ;  that  in  considelration  thereof 
the  defendant  undertook,  promised,  and 
agreed  to  repay  to  the  plaintiff  the  full 
amount  thereof,  and  to  pay  plaintiff  the  sum 
of  $18,490.73 ;  that  being  the  full  amount  so 
due  as  aforesaid,  advanced  and  paid  out  by 
plaintiff  for  the  use  of  defendant.  The  for- 
mer complaint  alleged  that — 

"On  the  16th  day  of  February,  1909,  a  large 
portion  of  tbe  said  construction,  alteration,  ad- 
dition to,  and  repair  of  said  Owens  River  Can- 
al had  been  done  and  made,  by  another  person, 
under  a  pre-ezistiDg  and  invalid  contract" 

This  allegation  was  omitted  from  the  pro- 
posed amended  complaint 

The  motion  as  presented  to  the  court  on 
March  13,  1916,  was  made  upon  the  papers, 
flies,  end  records  of  the  court,  including  the 
decision  of  the  District  Court  of  Appeal  on 
the  former  appeal  and  the  remittitur  thereon. 
Plaintiff  now  claims,  and  the  motion  was 
made  upon  the  ground,  that  tbe  said  proposed 
amended  complaint  la  necessary  and  proper 
In  order  to  rightfully  and  regularly  present 
and  prosecute  his  cause  of  action  herein,  and 
In  order  to  have  the  complaint  conform  to 
the  decision  of  the  Court  of  Ai^>eal  and  In 
accordance  with  the  remittitur  thereon,  and 
upon  the  further  ground  that  the  proposed 
amendment  is  and  will  be  in  furtherance 
of  Justice.  The  motion  so  presented  was  de- 
nied. 

On  the  24th  day  of  April,  1916,  pursuant 
t£  notice  duly  given,  the  plaintiff  moved  to 
amend  said  former  complaint  by  struing  out 
certain  portions  thereof,  and  also  moved  for 
a  Jury  trial  of  the  case.  This  motion  was 
granted,  and  a  Jury  trial  was  allowed.  The 
amendment  consists  in  striking  out  those 
portions  of  tbe  former  complaint  which  set 
forth  the  flling  of  a  notice  of  claim  of  Uen 
and  the  payment  of  the  necessary  charge 
and  expense  for  preparing  and  recording  tbe 


same,  and  the  prayer  that  said  several  snnu 
claimed  by  the  plaintiff  be  adjudged  and  de- 
creed to  be  a  Uen  upon  and  against  tbe  prop- 
erty described  in  the  complaint  It  was  ap- 
on  the  complaint  as  thus  amended  that  the 
action  was  tried  a  second  time.  It  should 
also  be  noted  that  the  proposed  amended 
complaint  which  the  court  did  not  pennlt  to 
be  filed  did  not  contain  any  reference  to 
plaintiff's  claim  of  lien,  and  prayed  only  for 
a  money  judgment 

[1]  1.  The  court  did  not  commit  any  error 
or  abuse  of  discretion  In  refusing  to  allow  the 
filing  of  the  proposed  amended  complaint 
As  stated  by  counsel  for  appellant  the  sub- 
stance of  his  application  was  for  leave  to 
change  his  complaint  from  one  upon  an  ex- 
press contract  to  one  upon  an  implied  con- 
tract So  far  as  appeared  to  the  court  uiton 
the  record  before  it,  and  so  far  as  now  ap- 
pears, the  plaintiff  has  known  from  the  begin- 
ning of  this  litigation  all  of  the  facts  necessa- 
ry to  enable  him  to  properly  state  his  cause 
of  action.  With  that  knowledge,  in  filing  his 
original  complaint,  verified  by  his  oath,  be 
alleged  that  on  or  about  the  16th  day  of  Feb- 
ruary, 1909,  plaintiff  and  defendant  entered 
Into  a  contract  on  which  he  based  his  claim 
In  the  action.  Tm  months  intervened  be- 
tween the  fiUng  of  that  complaint  and  the 
commencement  of  the  first  triaL  An  addi- 
tional period  of  more  than  one  year  expired 
before  the  decision  was  made  by  the  lower 
court  following  upon  that  triaL  About  6 
months  passed  after  the  case  was  sent  bade 
to  tbe  court  below  before  this  application 
now  under  review  was  made.  We  recognize 
the  rule  which  recommends  liberality  In  the 
allowance  of  amendments  to  pleadings; 
nevertheless,  within  reasonable  limits,,  ttie 
granting  or  denial  of  applications  to  amend 
remains  within  the  discretion  of  the  trial 
court  In  exercising  that  discretion  tbe  court 
should  take  into  consideration,  not  only  the 
rights  of  the  party  seeking  to  amend,  but 
also  the  rights  of  his  opponents.  It  Is  not  in 
every  instance  that  the  eourt  Is  imperatively 
required  to  permit  a  plaintiff  to  substantial- 
ly change  the  allegations  of  his  compIainC. 
That  the  plaintiff  was  not  really  enticed  to 
thus  change  the  statement  of  his  cause  of 
action,  became  apparent  subsequently  at  the 
trial,  as  will  be  seen  when  we  consider  his 
own  acts  as  shown  by  his  testimony. 

[2,  3]  2.  On  closing  of  the  case  as  present- 
ed by  the  plaintiff's  evidence  defendant  on 
various  grounds  moved  for  on  order  of  non- 
suit This  motion  was  granted,  and  Judgment 
entered  for  the  defendant  Appellant  con- 
tends that  the  court  erred  in  granting  this 
motion.  The  grounds  of  the  motion  included 
among  others,  the  following:  (2)  That  the 
evidence  Introduced  by  plaintiff  In  support  of 
his  alleged  cause  of  action  wholly  fails  to 
prove  tbe  existence  or  making  of  any  contract 
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Obappelle,  which  telegram  was  rewritten  by 
the  plaintiff,  and  by  him  was  sent  to  Chap- 
pelle  at  Fbsadeua,  Cal.  Ibis  telegram  was 
signed  by  Teel,  president  of  the  corporation, 
and  EevU,  the  engineer.    It  read  as  follows: 


by  and  between  the  plaintiff  and  this  defend- 
ant, as  alleged  in  plaintiff's  complaint  and  up- 
on which  his  cause  of  action  is  based.  (4)  On 
the  ground  that  the  evidence  shows  that  any 
money.  If  any  was  expended  by  T.  G.  Wat- 
terson,  or  If  any  work  was  performed  In  the 
construction  of  said  canal,  the  same  was 
furnished  and  performed  by  him  as  a  part  of 
the  contract  of  November  80,  1908,  tn  evi- 
dence. 

The  granting  of  the  motion  is  supported 
by  both  of  the  reasons  stated.  In  our  de- 
cision on  the  former  appeal  we  made  a  state- 
ment of  facts  with  respect  to  the  Snyder 
contract  and  specifications  and  tbe  undertak- 
ing given  by  Watterson  in  connection  there- 
with and  the  consideration  named  in  tbe  con- 
tract and  the  failure  to  record  the  contract 
before  commencement  of  the  work  and  the 
circumstances  which  led  to  the  substitution 
of  Watterson  for  Snyder  as  the  person  in 
actual  charge  of  the  work  of  construction 
and  the  absence  of  any  formal  contract, 
either  written  or  unwritten,  between  the 
plaintiff  Watterson  and  the  defendant  by  vir- 
tue of  which  Watterson  undertook  to  com- 
plete the  work.  All  of  these  facts  appear  on 
the  record  of  the  second  trial  to  the  same 
effect  as  before,  and  therefore  we  refer  to  our 
former  statement  of  facts  on  these  matters 
without  repeating  the  statement  here. 

[«,  5]  Appellant  claims  that  on  the  second 
trial  be  has  produced  additional  evidence 
tending  to  support  his  allegation  that  at  the 
time  when  he  took  charge  of  the  work,  to  wit, 
on  or  about  the  16th  day  of  February,  1909, 
an  agreement  for  said  work  was  entered  into 
between  himself  and  the  defendant.  We  have 
examined  this  additional  evidence,  and  are 
not  able  to  agree  that  it  strengthens  the 
plaintiff's  case.  This  evidence  as  discussed 
In  the  briefs  of  counsel  for  appellant  refers 
especially  to  certain  negotiations  to  which 
one  Chappelle  was  a  party.  Chappelle  was 
not  a  stockholder  of  tbe  defendant  corpora- 
tion. He  was  interested  in  certain  other  cor- 
porations which  had  business  relations  with 
defendant  corporation,  and  in  that  way  be 
was  interested  In  the  successful  completion  of 
this  canal  work.  For  that  reason  he  advanced 
some  of  the  money  paid  by  the  defendant  on 
account  of  the  contract  On  the  16th  day  of 
February,  1909,  while  the  plaintiff  was  ne- 
gotiating with  Mr.  Hall,  a  director  of  the 
defendant  corporation,  and  with  another  di- 
rector and  with  the  corporation's  engineer 
of  the  work,  a  request  was  made  for  an  ad- 
vancement on  the  Snyder  contract,  of  some 
money  necessary  to  enable  the  plaintiff  to 
go  on  with  the  work;  such  money  being  not 
yet  due.  They  found  it  necessary  to  con- 
sult with  Mr.  Chappelle,  or  report  to  him, 
ooBcerning  the  situation.  The  plaintiff  and 
Mr.  Hall  jointly  prepared  a  telegram  to  Mr. 


"Snyder  requires  more  mon^  present  needs. 
Watterson  assumes  charge  and  responsibility 
under  same.  We  recommend  advance  of  two 
thousand  dollars  on  account.    Wire  answer.'' 

On  the  next  day  Mr.  Hall  notified  plaintiff 
that  he  would  pay  plalntif  the  $2,000  which 
had  been  O.  K.'d  by  Mr.  Chappelle.  On  the 
same  day  the  plaintiff  received  this  money, 
and  he  immediately  proceeded  with  tbe  work. 
The  plaintiff,  in  bis  testimony,  admitted  that 
be  never,  before  the  time  when  he  completed 
the  work,  asked  or  demanded  of  tbe  defend- 
ant any  money  on  work  done  under  bis  super- 
vision separate  from  the  Collins  and  Snyder 
account,  and  that  be  never  kept  any  account 
of  the  work  under  his  supervision  separate 
from  the  account  that  embraced  tbe  work 
from  the  beginning  under  the  Snyder  con- 
tract; that  he  never  gave  any  notice  to  any 
officer  of  the  corporation  or  to  the  corpora- 
tion that  he  claimed  to  be  working  under  a 
contract  of  his  own,  or  that  he  was  not  com- 
pleting it  as  Snyder's  bondsman;  that  the  de- 
fendant did  not,  nor  did  any  of  its  officers, 
agree  to  pay  him  anything  upon  any  basis 
separate  or  apart  from -the  obligation  under 
their  contract  with  Snyder,  "other  than  the 
understanding  tbat  when  the  Job  was  com- 
ideted  I  was  to  be  paid  for  tbe  extra  work." 
But  tbe  Snyder  ccmtract  and  specifications 
themselves  provided  for  payments  for  extra 
work.  This  "additional  evidence"  upon  which 
appellant  relies  consisted  principally  of  the 
testimony  of  certain  witnesses  to  the  effect 
that  they  had  beard  Director  Smith  of  the 
defendant  company  say  that  he  had  seen  Mr. 
Chappelle,  and  that  Chappelle  stated  he  was 
glad  that  Mr.  Watterson  had  gone  on  with 
the  work,  and  that  when  it  was  completed 
there  would  be  no  question  of  a  right  settle- 
ment. This  really  added  nothing  favorable 
to  the  plaintiff's  contention  herein.  Com- 
plaint is  now  made  tbat  some  of  this  tes- 
timony was  stricken  out  by  the  court  as 
hearsay.  We  think  there  was  no  error  In 
this;  but,  even  if  it  bad  been  error,  no 
harm  was  done,  because  there  Is  In  evidence 
a  letter  written  by  Chappelle  to  the  plaintiff 
on  February  24, 1909,  in  which  Chappelle  said 
that  he  was  glad  that  Watterson  had  taken 
charge  and  would  see  the  work  finished,  and 
tbat  when  It  was  completed  be  would  feel 
like  doing  whatever  was  right  and  fair  in 
making  the  final  settlement.  Kone  of  this 
evidence  tends  to  show  that  these  parties 
thought  they  were  making  a  separate  con- 
tract with  Watterson.  Watterson's  receipt 
for  the  $2,000  paid  to  him  on  February  17, 
1909,  as  well  as  the  other  receipts  given  by 
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him,  all  referred  to  the  paymmts  mentioned 
therein  as  paymmts  on  account  of  the  Snyder 
contract  The  evidence  drives  straight  to 
the  conclusion  that  plaintiff's  efforts  to  estab- 
lish a  separate  pew  contract  of  defendant 
with  himself  Is  an  attempt  to  avoid  the  limi- 
tations of  the  contract  price  as  fixed  by  the 
Snyder  contract  Unfortunately  for  the 
plaintiff,  the  facts  do  not  support  his  theory 
of  the  case. 

The  evidence  shows  that  the  paymaits 
made  by  the  defendant  (including  certain 
counterclaims  to  which  It  is  admitted  that 
defendant  is  entitled  on  account  of  payments 
made  to  subcontractors,  etc..  In  order  to  re- 
lieve the  canal  property  from  liens)  ex- 
ceed the  sum  of  $19,000,  the  price  named  in 
the  Snyder  contract.  That  price  was  sub- 
ject to  Increase  or  decrease  If  changes  in 
the  work  were  made,  increasing  or  decreas- 
ing the  cost  of  the  work  as  provided  by  the 
specifications.  But  the  plaintiff.  In  order 
to  establish  any  increase  in  the  contract 
price  above  the  stated  price  of  ?19,000,  must 
have  subjected  his  action  to  that  contract 
as  the  measure  and  test  of  his  right  to  recov- 
er. This  necessity  he  refused  to  recognize. 
In  the  complaint  on  which  the  case  was  tried, 
and  also  in  the  complaint  which  the  court 
refused  to  permit  blm  to  file,  plaintiff  has 
persistently  Ignored  the  price  fixed  by  the 
Snyder  contract  which  limits  any  right 
which  he  may  have  had  to  recover  any  judg- 
meht  against  the  defendant,  and  has  insisted 
upon  a  separate  contract  between  himself 
and  the  defendant  the  existence  of  which  he 
has  failed  to  prove.  The  plaintiff  elected  to 
stand  or  fall  upon  the  proposition  stated  in 
his  counsel's  reply  brief: 

"Plaintiff  has  contended  from  the  beginning, 
and  still  contends,  that  he  never  assumed  to 
take  up  the  work  upon  the  canal  under  Snyder." 

There  are  many  exceptions  noted,  to  rul- 
ings upon  evidence.  We  have  examined  all 
of  them.  The  rulings  were  free  from  any 
error  which  can  be  said  to  have  prejudiced 
the  plaintiff  in  bis  right  to  a  full  and  fair 
presentation  of  his  case. 

The  judgment  is  affirmed. 

We  concur:    SHAW,  J.;   JAMES,  J. 


COOS  T.  REID,  Auditor  Riverside  County. 
(Civ.  2557.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.    January  23,  1919.) 

1.  Mandajtos   ®=»102(1>— Wnx  Kot  Lie  to 
Compel  Aixowakcx  or  Claim  bt  CotTitrr 
AunrroB. 
In  view  of  PoL  Code,  1 1643,  as  amended  by 

Amendments  to  the  Codes  1880,  p.  81,  St  190S, 


p.  628,  St.  1916,  p.  74«,  and  section  IfOO,  a 
county  auditor's  duty,  in  relation  to  the  al- 
lowance of  an  order  for  payment  from  the 
school  fund  of  a  district  signed  by  two  trus- 
tees, is  discretionary,  and  not  merely  ministeri- 
al, 80  that  mandamus  will  not  lie  to  compel  him 
to  draw  warrant  for  payment  unless  an  abuse 
of  discretion  is  shown,  the  term  "allow,"  as  used 
in  section  1543,  as  applied  to  a  demand  imply- 
ing the  right  to  examine  the  daim  and  in  prop- 
er case  to  disallow. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phases,  First  and  Second  Series.  Allow.] 

2.  Mandamus  «=»168  (2)— Bubdew  on  Pbti- 
TioNEB  TO  Show  Discbetion  of  Public  Of- 
FiCEB  Abused. 
Where  the  official  duty  involved  was  dis- 
cretionary, the  burden  is  on  petitioner  for  man- 
damus against  the  officer  to  prove  that  his  re- 
fusal to  act  was  unjustifiable. 

Appeal  from  Superior  Court  Riverside 
County;   W.  H.  Thomas,  Judge. 

Petition  for  writ  of  mandate  by  W.  H. 
Cook  against  Charles  O,  Reid,  as  auditor  of 
the  County  of  Riverside,  State  of  California. 
From  judgment  denying  the  petition,  petl- 
titmer  appeals.     Affirmed. 

Ii.  M.  Chapman,  of  Los  Angeles,  and  Adair 
A  Winder,  of  Riverside,  for  appellant 

Sarau  &  Thompson,  of  Blveralde,  for  re- 
spondent 

CONRBT,  P.  J.  The  court  below,  having 
first  sustained  defendant's  demurrer  to  the 
petition  herein  without  leave  to  amend,  en- 
tered judgment  denying  the  plalntilTs  peti- 
tion for  a  writ  of  mandate.  Plaintiff  ap- 
peals from  the  judgment 

The  facts  set  forth  In  the  several  counts  of 
the  petition  are  all  alike,  exc^t  that  eadi 
cause  of  action  is  based  upon  a  different  de- 
mand. For  the  sake  of  brevity,  we  will  dis- 
cuss the  case  upon  the  first  count  alone  as 
if  It  were  all  of  the  c<miplaint 

In  substance,  the  allegations  are  as  fol- 
lows: The  plaintiff  is,  and  at  all  times  nam- 
ed in  the  complaint  he  was  the  owner  and 
holder  of  a  certain  order  and  requisition  of 
the  Rannell's  school  district  county  of  Riv- 
erside, dated  May  II,  1916,  payable  to  W.  H. 
Cook  or  order,  for  the  sum  of  $75  from  the 
school  fund  of  said  district  and  signed  by 
two  trustees  of  said  district  on  that  date. 
On  June  30,  1916,  the  plaintiff  presented  said 
order  to  the  superintendent  of  schools  of  the 
county  of  Riverside,  who  thereupon  duly  ex- 
amined and  approved  the  same  in  writing 
by  Indorsing  upon  said  order,  "Examined  ' 
and  approved,  numbered  as  above,  June  30, 
1916,"  and  affixed  his  signature  thereto  as 
county  superintendent  of  schools  and  there- 
upon drew  said  requisition  on  said  auditor 
as  such.  On  the  6th  day  of  September,  1916, 
the  plaintiff  presented  said  requisition  to 
the  defendant  as  auditor  of  said  coimty  at 
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his  ofDce.  Thereupon  the  defendant  refused 
to  allow  and  indorse  the  same  and  refused 
to  draw  his  warrant  in  favor  of  the  platnttS 
tor  the  amount  stated  In  the  order  and  rea- 
ulsition,  although  sufficient  funds  are  avail- 
able therefor. 

The  right ,  claimed  by  plaintiff  depends 
upon  certain  provisions  of  the  Political  Code. 
Secti<»  1543  (as  amended,  Stats.  1015,  p. 
746): 

"It  is  the  duty  of  the  guperintendent  of 
schools  of  each  county:  •  •  •  Third-a.  On 
the    order    of    the    board    of    school    trustees, 

*  ♦  *  to  draw  Ms  requisition  upon  the  coun- 
ty auditor  for  all  necessary  expenses  against 
the  school  fund  of  any  district.  ♦  •  •  Badi 
requisition  must  specify  the  purpose  for  which  it 
is  drawn,  but  no  requisition  shall  be  drawn  up- 
on the   order  of  the  board  of  school  trustees 

*  •  *  against  the  funds  of  any  district  ex- 
cept the  teachers'  or  janitors*  salaries,  unless 
such  order  is  accompanied  by  an  itemized  bill 
showing  the  separate  items,  and  the  price  of 
each,  in  payment  for  which  the  order  is  drawn ; 
nor  shall  any  requisition  for  teachers'  or  jani- 
tors' salaries  be  drawn  unless  the  order  shall 
state  the  monthly  salary  of  teacher  or  janitor, 
and  name  the  months  for  which  such  salary  is 
due.  Upon  the  receipt  of  such  requisition  the 
auditor  shall  A«w  his  warrant  ui>on  the  coun- 
ty treasurer  In  favor  of  the  parties  for  the 
amount  stated  in  such  requisition.  The  order  of 
the  board  of  school  trustees,  •  •  •  when 
signed  by  at  least  two  members  of  the  board  of 
trustees,  •  •  •  shall  be  transmitted  to  the  su- 
perintendent, who  shall,  in  case  he  approve  said 
demand,  indorse  upon  it,  'Examined  and  approv- 
ed,' together  with  the  number  and  date  when 
approved,  and  shall,  in  attestation  thereof,  affix 
his  signature  thereto,  and  deliver  the  same  to 
the  claimant,  or  his  order,  who  shall  transmit 
the  same  to  the  auditor,  who  shall,  in  case  he 
allows  said  demand,  indorse  uiran  it  'Allowed,' 
together  with  the  number  and  date  when  al- 
lowed, and  shall,  in  attestation  thereof,  a£Sx  his 
signature  thereto,  and  deliver  the  same  to  the 
claimant  and  make  a  proper  record  thereof  and 
charge  against  the  particular  fund  of  the  par- 
ticular district  against  which  such  demand  was 
allowed ;  and  said  demand  when  so  approved 
and  signed  by  the  superintendent,  and  when  so 
allowed  and  signed  by  the  auditor,  shall  consti- 
tute the  requisition  on  the  auditor,  and  the 
warrant  on  the  treasury  within  the  meaning  of 
this  act" 

Section  1700: 

"No  warrant  must  be  drawn  in  favor  of  any 
teacher,  unless  the  officer  whose  duty  It  is  to 
draw  such  warrant  is  satisfied  that  the  teacher 
has  faithfully  performed  all  the  duties  pre- 
scribed in  section  sixteen  hundred  and  ninety- 
dx." 

Section  1543,  when  originally  enacted  in 
1872,  made  It  the  duty  of  the  supierlntendent 
of  schools  to  draw  the  warrants.  By  amend- 
ment of  section  1543,  In  the  year  1880 
(Amendments  to  the  Cknles,  1880,  p.  31),  It 
was  provided  that  the  auditor  should  draw 
the  warrants.  By  amendent  of  1806  (St. 
1905,  p.  528),  tbe  duty  of  the  auditor  with  re- 
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spect  to  such  demands  was,  for  tbe  first 
time,  qualified,  by  the  clause,  "In  case  he  al-> 
lows  said  demand."  That  clause  has  beea 
retained  in  the  subsequent  amendments  of 
the  section.  Section  1700  has  not  been 
amended  since  tbe  year  1874. 

In  the  argument,  counsel  have  referred  to 
section  4091  of  the  Political  Code,  wbicb 
reads  as  follows: 

"Tbe  auditor  must  issue  warrants  as  provided 
in  section  four  thousand  and  seventy-six,  on  the 
treasurer,  in  favor  of  all  persons  entitled  there- 
to. In  payment  of  all  claims  and  demands 
chargeable  against  the  county,  which  have  been 
legally  examined,  allowed,  and  ordered  paid  by 
the  board  of  supervisors.  The  auditor  must 
also  issue  warrants  on  the  treasurer  for  all 
debts  and  demands  against  the  county,  when  the 
amounts  are  fixed  by  law,  or  are  authorized  by 
law  to  be  allowed  by  some  person  or  tribim^ 
other  than  the  board  of  supervisors." 

Under  a  statute  substantiaUy  the  same  as 
section  4091,  It  has  been  determined  that 
where  a  claim  for  services  which,  if  per* 
formed,  are  a  legal  charge  against  tbe  coun- 
ty, has  been  duly  presented  to  the  board  of 
supervisors,  regularly  considered,  allowed, 
and  ordered  paid,  the  auditor  may  not  law- 
fully refuse  to  draw  his  warrant  therefor 
upon  tbe  treasurer  upon  the  ground  that 
such  services  were  never  rendered.  The 
duty  of  tbe  auditor  In  such  case  Is  merely 
ministerial  But  even  there  it  was  held  that 
It  is  the  privilege  and  duty  of  the  auditor 
to  refuse  to  draw  his  warrant  upon  the  treas- 
urer for  claims  which,  although  sanctioned 
and  ordered  paid  by  the  board  of  supervisors, 
are  void  upon  their  face  for  want  of  juris- 
diction in  the  board  of  supervisors,  or  show- 
ing an  excess  of  Jurisdiction  or  other  plain 
and  palpable  violation  of  law.  McFarland 
V.  McCowen,  98  Cal.  329,  83  Pac.  113 ;  Wal- 
ton V.  McPhetrldge,  120  Cal.  440,  52  Pac.  731. 

[1,2]  The  provisions  of  section  1543  and 
section  1700  are  in  strong  contrast  with 
those  of  section  4091.  The  duty  of  tbe  audi- 
tor to  draw  a  warrant  against  the  school 
funds  of  a  district  is  limited  to  cases  where 
"he  allows  said  demand."  When  the  Legis- 
lature amended  section  1543  so  that  the  duty 
of  drawing  the  warrant  was  transferred 
trova  the  superintendent  of  schools  to  the 
county  auditor,  and  made  the  auditor  one 
of  the  officers  whose  scrutiny  the  demand 
must  pass,  such  amendment  must  be  deemed 
to  have  been  made  with  knowledge  of  the 
provisions  contained  in  section  1700,  and  the 
two  sections  must  be  read  together.  The 
fact  that  the  matter  of  allowance  of  tbe  de- 
mand was  referred  to  the  auditor  must  be 
regarded  as  an  Intended  safeguard  to  the 
treasury  in  addition  to  the  allowance  thereof 
by  tbe  superintendent  of  schools.  The  term 
"allows,"  as  applied  to  a  demand,  Implies 
tbe  right  to  examine  the  claim  and  in  a  prop- 
er case  to  disallow  the  same.  In  other 
words,  tbe  duty  of  the  auditor  with  respect 
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to  this  kind  of  a  dalm  is  discretionary  and 
not  merely  ministerial.  With  respect  to  socb 
a  duty  mandamus  will  not  lie  to  compel  the 
oflBcer  to  draw  the  warrant  nnless  an  abuse 
of  discretion  has  been  shown.  Williams  v. 
Bagnelle,  138  CaL.  699,  72  Pac.  408,  does  not 
lend  support  to  the  plalntifT's  argument.  Sec- 
tion 1543,  as  then  in  force,  directed  the  super- 
intendent of  schools  to  draw  his  requisition, 
on  order  of  the  board  of  schools  trustees,  and 
did  not  qualify  that  duty  by  the  phrase  "in 
case  he  approve  said  demand,"  or  by  any 
equivalent  terms.  The  record  in  the  action 
fully  displayed  the  facts  which,  in  the  opin- 
ion of  the  court,  did  not  justify  the  superin- 
tendent in  his  .refusal  to  draw  the  requisi- 
tion. Inglln  V.  Hoppln,  156  Cal.  483,  105 
Pac.  582,  also  cited  by  appellant,  rests  upon 
the  proposition  that  mandamus  will  lie  .  to 
correct  an  abuse  of  discretion  of  a  public 
oflScer,  and  will  He  to  enforce  a  particular 
action  by  him,  when  the  law  clearly  estab- 
lishes the  petitioner's  right  to  such  action. 
But  that  case  does  not  hold  that  the  defend- 
ant officer  must  affirmatively  allege  and  prove 
that  his  refusal  to  act  was  Justifiable.  In 
such  cases,  where  the  official  duty  is  involv- 
ed Is  discretionary,  the  burden  Is  upon  the 
petitioner.  In  the  present  action,  petition- 
er's complaint  does  not  show  what  service  or 
other  consideration  is  the  foundation  of  his 
claim,  and  does  not  allege  any  fact  from 
which  an  abuse  of  discretion  can  be  inferred. 
The  Judgment  Is  affirmed. 

We  concur:    JAMBS,  J.;    MYERS,  Judge 
pro  tem. 


COE  V.  CITY  OF  LOS  ANGELES  et  al. 
(Civ.  2546.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CaHfornia.  July  29,  1919.  Rehear- 
ing Denied  by  Supreme  Court  Sept.  26,  1919.) 

1,   MT7NICIPAI,  COBPOBATIONS  «=>17,  18— COH- 

80LIDATI0W  —  "Db  Facto  Corpobatiom" — 

Quo  Wabkanto. 
Where  there  has  been  an  attempt,  under  the 
Municipal  Annexation  Act  of  1913  and  amend- 
ments thereto,  to  annex  one  city  to  another,  and 
where  the  authorities  of  former  city  have  de- 
clared annexation  to  have  been  carried  at  an 
election  held  to  decide  the  question,  and  where 
such  city,  as  an  incorporated  city,  has  ceased  to 
function,  and  the  latter  city  has  assumed  juris- 
diction over  its  territory  and  inhabitants,  the 
latter  city,  as  to  such  annexed  territory,  is  a 
"de  facto  corporation,"  and  any  attack  upon  its 
exercise  of  the  franchise  must  be  by  quo  war- 
ranto proceedings  at  instance  of  the  state. 

[Ed.  Note.— For  other  definitions,  .see  Words 
and  Phrases,  First  and  Second  Series,  De  Facto 
Corporation.) 


2.   MUNICIPAI,      COBPOBATIOIfB      *=»17   —    DB 

Facto  Cobposation— Requkitks. 
The  requisites  of  a  de  facto  corporation  aia 
a  charter  or  general  law  under  whidi  sncb  a 
corporation  as  it  purports  to  be  might  lawfully 
be  organized,  an  attempt  to  organize  thereunder, 
and  actual  user  of  the  corporate  franchise. 

Appeal  from  Superior  Court,  Les  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  Charles  Coe  against  the  C3ty  oC 
Los  Angeles  and  others.  Judgment  of  dis- 
missal, and  plaintiff  appeals.    Affirmed. 

Paul  W.  Schenck  and  Richard  Kittrelle. 
both  of  Los  Augelea,  for  ai%)eUanL 

Albert  Lee  Stephens,  City  Atty.,  Charles 
Burnell,  Asst.  City  Atty.,  and  C.  D.  Ballard, 
all  of  Los  Angeles,  for  respondents. 

SHAW,  J.  In  this  action  plaintift  attacks 
the  proceedings  had  and  taken  under  the 
provisions  of  the  Municipal  Annexation  Act 
of  1913  (Stats.  1913,  p.  577),  and  amendments 
thereto,  for  the  annexation  of  certain  terri- 
tory, known  as  the  city  of  Sawtelle,  to  the 
city  of  Ijos  Angeles.  To  the  complaint,  which 
asks  that  the  defendants  be  enjoined  and  re- 
strained from  further  proceedings  in  the  mat- 
ter, that  the  election  thereon  be  declared  null 
and  of  no  effect,  and  that  the  action  of  the 
city  of  Los  Angeles,  purporting  to  have  been 
had  pursuant  to  the  provisions  of  said  munic- 
ipal act,  be  declared  void  and  Ineffectual  for 
the  purpose  Intended,  defendants  interposed 
a  demurrer  upon  both  general  and  special 
grounds.  The  demurrer  was  sustained,  with- 
out leave  to  amend.  Judgment  of  dismissal 
followed,  from  which  plaintiff  appeals. 

[1]  In  our  opinion,  the  complaint  failed 
to  state  a  cause  of  action,  for  want  of  juris- 
diction. It  appears  therefrom  that  plaintiff 
sues  as  a  citizen  and  taxpayer  of  the  city  of 
Sawtelle;  that  a  petition  in  due  form  and 
signed  by  the  requisite  number  of  electors  of 
Sawtelle  was  presented  to  its  board  of  trus- 
tees, in  pursuance  of  which  an  ordinance  was 
regularly  adopted  in  due  form  calling  an  elec- 
tion for  the  determination  of  the  question, 
followed  by  the  due  publication  of  the  notice 
thereof  as  required  by  law,  which  election 
was  thereafter  held  in  accordance  with  such 
notice;  that  as  a  result  of  the  election  so  held 
the  proposition  was  by  the  proper  officers  of 
the  city  of  Sawtelle  declared  carried,  and  the 
legislative  body  of  the  city  of  Los  Angeles, 
as  the  final  step  necessary  to  effect  the  con- 
solidation, adopted  an  ordinance  pursuant  to 
the  provisions  of  the  "act  to  provide  for  the 
consolidation  of  municipal  corpoiutloii.s,  as 
amended  in  1917.*'  St  101  .*,  p.  30.  It  Is 
further  alleged  that  by  virtue  of  these  pro- 
ceedings the  defendants  assert  and  claim  that 
said  consolidation  has  been  completed  and 
fully  consummated,  and  that  the  city  of  Saw- 
telle as  an  incorporated  city  has  ceased  to 
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exist,  and  to  now  a  part  of  the  dty  of  Los 
Angeles.  In  otber  words,  the  city  of  Saw« 
telle  as  sncti  has  ceased  to  function,  and  the 
dty  of  Los  Angeles,  in  the  exercise  of  a  fran- 
diise  (People  t.  City  of  Oakland.  92  Gal.  6^1, 
28  Pac.  807),  has  by  virtue  of  the  proceedings 
assumed  Jurisdiction  over  Its  territory  and  in- 
habitants as  a  part  of  the  dty  of  Los  Angeles, 
and  Is  now  exerdsing  govemmental  control 
and  munldpal  functions  over  the  same. 
Upon  this  showing  the  dty  of  Los  Angeles, 
in  the  assumption  of  political  functions  over 
the  annexed  territory  and  its  inhabitants, 
must  be  deemed  at  least  a  de  facto  corpora- 
tion, th«  requisites  of  which,  as  stated  in 
Tulare  Irrigation  District  v.  Shepard,  185 
U.  S.  1,  22  Sup.  Gt  SSI,  46  L.  Ed.  773,  are: 

"A  charter  or  general  law  under  which  such 
a  corporation  as  it  purports  to  be  might  law- 
fuBy  be  organized;  •  •  ♦  an  attempt  to  or- 
ganize thereunder ;  and  *  *  *  actual  user  of 
the  corporate  franchise." 

[2)  As  we  have  seen,  there  is  a  general  law 
pursuant  to  which  the  consolidation  might  be 
effected.  There  was  an  attempt  to  consoli- 
date the  two  cities  thereunder,  the  success  of 
which.  In  accordance  with  the  statutory  pro- 
visions, was,  notwithstanding  appellant's 
daim  of  Irregularities  In  the  election  hdd, 
recognized  and  declared  by  the  officers  pri- 
marily charged  with  the  duty  of  determining 
the  result,  and,  upon  the  asserted  daim  and 
assumption  that  they  have  fully  complied 
with  all  requirements  of  law,  the  city  of  Saw- 
telle  has  as  an  Incorporated  dty  ceased  Its 
functions,  which.  In  the  exercise  of  the  fran- 
chise, the  dty  of  Los  Angeles,  as  to  ^uch  ter- 
ritory and  its  inhabitants,  has  assumed  gov- 
ernmental control  as  a  part  of  said  last- 
named  city.  The  question  Involved  is  one  of 
a  purely  political  nature  (People  v.  City  of 
Los  Angeles,  154  Gal.  220,  97  Pac.  811),  and 
not  affecting  the  private  rights  of  plaintiff, 
in  which  capadty  he  may  not  challenge  the 
asserted  right  to  exerdse  Jurisdiction  In  the 
matter.  If  sudi  a  case  can  be  maintained  by 
a  private  dtizen.  It  may  be  brought  at  any 
time  within  the  statutory  limitation,  and 
must  necessarily  lead  to  uncertainty  and  In- 
terminable confusion.  Many  cases  have  aris- 
en in  this  state  involving  the  validity  of  pro- 
ceedings for  the  organization  of  protective, 
reclamation,  and  Irrigation  districts,  wherein, 
upcm  the  ground  that  such  organizations 
were  at  least  de  facto  corporatlond;  it  was 
declared  that  inquiry  into  the  validity  of 
their  organization  was  restrided  to  quo  war- 
ranto at  the  suit  of  the  state,  and  not  snbject 
to  attack  by  private  Individuals.  Keech  v. 
Joplln,  157  Cnl.  1,  106  Pac.  222;  Jaques  v. 
Board  of  Supervisors,  24  Cal.  App.  381,  141 
Pac.  404;  Reclamation  Distrid  No.  765  v. 
McPhee,  13  Cal.  App.  383, 109  Pac.  HOC ;  Wil- 
liams T.  Board  of  Supervisors,  65  Cal.  160, 
3  Pac.  667.    In  the  case  of  People  ex  rel. 
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Warren  v.  Tork,  247  Hi.  BOl,  93  N.  B.  400,  It 

is  said,  quoting  from  the  syllabus: 

"The  legality  of  proceedings  by  which  addi- 
tional territory  is  added  to  a  municipality  can- 
not be  inquired  into,  except  upon  a  direct  pro- 
ceeding by  quo  warranto,  and  not  upon  a  bill 
in  equity  or  upon  objections  to  a  tax." 

Numerous  cases  may  be  cited  to  the  sa^e 
effect.  Our  conduslon  is  that,  conceding,  as 
dalmed  by  appellant,  illegal  ballots  were  cast 
and  counted  at  the  election,  without  which 
the  consolidation  would  not  have  been  effect- 
ed, nevertheless,  since  it  appears  that  the 
dty  *  of  Los  Angeles,  as  to  the  annexed 
territory.  Is  a  de  facto  corporation,  any  at- 
tack upon  its  exercise  of  the  franchise  must 
be  by  quo  warranto  proceedings  at  the  in- 
stance of  the  state. 

The  Judgment  is  affirmed. 

We  concur:    COKREY,  P.  J.;   JAMES,  J. 


NOBLB  T.  MANATT.    (Civ.  2989.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    July  29, 1919.) 

Joint  Txkanot  «=3lO— Tekanot  in  Couuoh 
4sa38(13)  —  Rklixf  of  Cotknant  on  Ejec- 
tion LnnTEO  TO  Rkinbtateueni  in  Gom- 
voN  Possession. 
Though  a  joint  tenant  or  tenant  in  common 
may  maintain  an  action  of  forcible  entry  and 
detainer  against  a  cotenant  who  baa  ejeded  him, 
his  Tight  to  restitution  is  restricted  to  his  right 
of  reinstatement  to  the  common  possession  only. 

Appeal  from  Superior  Court,  San  Diego 
County;  G.  N.  Andrews,  Judge. 

Adion  by  D.  Ia  Noble  against  Samuel  Man- 
att  Froib  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Hamilton  &  Lindley,  of  San  Diego,  for 
appellant. 

W.  R.  Andrews,  of  San  IMego,  for  respond- 
ent 

SHAW,  J.  Tbla  is  an  appeal  from  a  Judg- 
ment in  favor  of  plaintiff,  rendered  in  an 
action  of  forcible  entry  and  detainer.  The 
premises,  the  possession  of  which  is  involved 
in  the  controversy,  consist  of  a  certain  lot 
or  tract  of  land  and  the  dwelling  house  there- 
on, of  all  of  which,  in  accordance  with  the 
allegations  of  the  complaint,  the  court  fonnd 
plaintiff  was  on  June  18th  in  the  quiet  and 
peaceable  possession,  and  that  on  said  date 
defendant,  with  force  and  violence,  entered 
said  premises,  by  breaking  open  the  doors 
to  said  dwelling  house,  and  threw  plaintiff's 
goods,, dothing,  and  provisions  Into  the  street, 
and,  ais  a  conduslon  of  law,  found  that  plain- 
tiff was  entitled  to  damages  la  the  sum  of 
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$01.60,  vrbidb  was  trebled,  and  the  restitution 
of  possession  of  the  whole  of  the  premises 
described  In  the  complaint 

Without  regard  to  other  alleged  errors,  the 
judgment  must  be  reversed,  for  the  reason 
that  these  findings  are  wholly  without  sup- 
port of  eTidenoe.  It  appears  without  con- 
troversy that  on  March  3d  defendant,  as 
owner  of  the  property,  which  was  then  un- 
occupied, together  with  plaintiff  and  J.  H. 
Howell,  moved  into  and  took  possession  there- 
of under  an  agreement  that  they  would  oc- 
cupy the  same  Jointly,  each  contributing  his 
own  belongings  and.  In  a  way,  sharing  th^  liv- 
ing expenses.  In  accordance  with  which  ar- 
rangement they  lived  until  the  acts  of  defend- 
ant complained  of.  That  at  most  plaintiff's 
possession  was  a  Joint  possession  In  con- 
Junction  with  Howell  ,and  defendant,  all  hav- 
ing equal  i>ossesslon  and  right  of  egress  and 
ingress  to  the  bouse,  to  v^hlch  defendxint  had 
a  key,  clearly  appears.  While  a  Joint  tenant 
or  tenant  In  common  may  maintain  an  action 
of  this  character  against  a  cotenant,  who  has 
ejected  him,  his  right  to  restitution  is  re- 
stricted to  his  right  of  reinstatement  to  the 
common  possession  only.  19  Cyc.  1141 ;  Lick 
V.  CDonneU,  3. Gal.  6»,  58  Am.  Dec.  383.  The 
effect  of  the  findings  and  judgment  based 
thereon  Is  to  oust  defendant  from  the  prop- 
erty In  whlcb  bis  right  to  possession  is  at 
least  equal  to  that  of  plaintiff,  to  whom 
the  exclusive  right  to  the  i>ossesslon  of  the 
property  Is  adjudged.  "All  that  plaintiff 
was  entitled  to,  therefore,  was  to  be  let  into 
possession  with  the  defendant — to  enjoy  bis 
moiety."  Lee  Chuck  v.  iQuan  Wo  Cbong  & 
Co.,  91  CaL  593.  28  Paa  45. 

Our  conclusion  renders  it  unnecessary  to 
discuss  other  alleged  errors. 

The  judgment  Is  reversed. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 


ATCHISON,  T.  &  8.  P.  RY.  CO.  v.  SMITH 
et  al.    (Civ.  2924.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Aug.  5,  1919.) 

1.  iNJUNcnow  0=»26(1)  —  Ai.i.KOKn  Debtob 
VAT  Bnjoik  648  AorioRB  aits  CottPEi.  Sin- 
gle Action. 
An  alleged  debtor  may  enjoin  the  pr<^secution 
of  648  separate  acttons  and  compel  their  litiga- 
tion in  a  single  action,  all  being  between  the 
same  plaintiS  and  defendant  on  claims  arising 
in  tbe  same  manner,  involving  like  or  similar 
proof,  if  there  is  a  conspiracy  and  combination 
between  plaintiff  and  the  justice  of  the  peace 
to  force  a  settlement  and  payment  by  reason  of 
the  prohibitive  cost  of  defending  them,  since  tbe 
remedy  by  change  of  venue  would  involve  pre- 
payment of  costs  (Code  Civ.  Proc.  f  836),  which 
would   be   greater    than   tbe   total   amount   of 


claims,  and  still  subject  defoidant  to  multiplicity 
of  suits  and  indefinite  future  costs  in  another 
tribunal. 

2.   JT7STICES    OF    THE    PKAOK    «=»e9  —  CANNOT 

CoNSounATE  648  Aotions  and  Tbt  Thxx 

TOQETHEB. 

The  justice  court  could  not  consolidate  648 
actions  on  claims  against  the  defendant  railroad 
company  for  overcharges  on  freight  shipments, 
under  Const,  art.  12,  f  21,  relating  to  long  and 
short  hauls,  which  claims  had  been  assigned  to 
plaintiS,  and  try  them  together. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty;   J.  W.  Mabon,  Judge. 

Suit  by  tbe  Atchison,  Topeka  ft  Santa  F6 
Railway  Company  against  T.  B.  Smith  and 
George  Floumoy,  a  Justice  of  the  Peace  of 
the  Sixth  Judicial  Township,  Kern  County, 
Cal.  Judgment  for  defendants,  and  plalntilT 
appeals.    Reversed,  with  directions. 

.Robert  Brennan,  TJ.  T.  Olotfeltw,  M.  W. 
Reed,  and  E.  W.  Camp,  all  of  Los  Angeles, 
for  appellant 

B.  J.  Emmons  and  H.  B.  Johnstone,  both 
of  Bakersfield,  for  respondents. 

SLOANE,  J.  The  plaintiff  filed  a  com- 
plaint In  equity  to  enjoin  the  prosecution  of 
a  large  number  of  suits  instituted  against  it 
by  the  defendant,  and  to  compel  their  liti- 
gation in  a  single  action.  Demurrer  to  tbe 
complaint  was  sustained,  and,  the  plaintiff 
refusing  to  amend.  Judgment  was  given  for 
the  defendant  This  appeal  is  by  tbe  plain- 
tiff from  the  judgment  refusing  tbe  equitable 
relief  prayed  for  and  dismissing  the  action. 
The  questions  on  appeal,  therefore,  go  to  tbe 
sufficiency  of  the  complaint  to  entitle  the 
plaintiff  to  relief. 

The  facts  set  out  in  the  complaint,  and  as 
admitted  under  demurrer,  so  far  as  this 
appeal  is  concerned,  are  in  substance  as  fol- 
lows: 

The  plaintiff  is  a  railway  corporation, 
operating  its  lines  of  railroad  from  Chicago, 
III.,  to  the  Pacific  Const  in  the  state  of  Cali- 
fornia, with  lines  extending  to  various  to^vns 
between  Los  Angeles  and  San  Francisco.  At 
various  dates  between  October  1,  1911,  and 
May,  1,  1912,  said  railway  company  trans- 
ported and  delivered  shipments  of  freight  to 
numerous  consignees,  located  in  tbe  cities 
of  Reedley,  Dinuba,  Ylsalla,  Tulare,  Cor- 
coran, Wasco,  and  Bakersfield,  charging  and 
collecting  therefor  rates  fixed  by  Its  regular 
tariff  schedules,  but  which  rates  were  in 
excess  of  the  amount  that  it  would  be  au- 
thorized to  collect  under  the  long  and  short- 
haul  daase  of  section  21  of  article  12  of  the 
state  Constitution.  The  defendant  T.  E. 
Smith,  nnda*  alleged  asslgnioaits  of  their 
claims  for  such  excess  charges  from  648  of 
such  consignees  of  freight  brought  648  sep- 
arate suits  thereon  in  the  Justice's  court  of 
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the  defendant  George  Flonrnoy,  a  JuBtioe  of 
the  peace  of  Kern  county,  against  the  rail- 
way company,  the  plaintiff  here.  These 
snlts  were  for  the  le^pectiTe  amounts  of 
each  claim,  as  money  had  and  received  by 
the  railroad  corporation.  The  total  amount 
of  these  claims  is  the  aggregate  sum  of  |6,- 
015.  It  Is  alleged  that  each  of  467  of  these 
648  claims  amounts  to  less  than  the  fees 
which  the  justice  of  the  peace  was  entitled 
to  demand  and  collect  as  costs  before  the 
action  thereon  could  be  tried ;  107  others 
are  for  less  than  $1S;  and  the  remaining 
74  are  for  amounts  running  from  $15  to 
$229.92— by  fbr  the  larger  part  being  for 
sums  between  $25  and  $30.  It  also  appears 
that  the  minimum  amount  of  court  costs 
alone  for  the  trial  of  these  cases  in  the 
Justice's  court  would  ^ceed  the  total 
amount  of  this  claims,  and,  if  contested  and 
witnesses  subpoenaed,  would  amoimt  to  sev- 
eral thousand  dollars  in  excess  of  that 
sum,  and  that.  If  appeals  were  taken,  the 
total  amount  would  run  up  to  $15,000  or 
$20,000. 

It  is  further  alleged  that  the  defendants 
Smith,  as  plaintiff,  Flonrnoy,  the  Justice  of 
the  peace,  and  Emmons,  Smith's  attorney, 
have  confederated  and  conspired  together 
to  maintain  and  prosecute  these  numerous 
separate  actions,  Insteadv.  of  consolidating 
them,  in  order  to  force  the  defendant,  by 
the  multiplidty  of  the  suits  and  the  exces- 
elve  cost  of  litigating  them  separately,  to 
a  settlement  without  a  contest  on  their  mer- 
its; that  Smith  Is  financially  Irresponsible, 
and  that  this  plaintiff,  defendant  in  each 
of  the  Justice  court  actions,  in  the  event  of 
successfully  defending  the  suits,  would  be 
unable  to  collect  any  judgment  for  recovery 
of  its  costs  against  Smith;  and  that  Smith 
himself  is  Involved  tn  no  financial  outlay 
or  risk  in  the  matter,  by  reason  of  an  agree- 
ment between  him  and  the  justice  of  the 
peace  that  the  latter  will  look  to  a  recovery 
against  the  defendant  railway  company  to 
collect  his  fees.  It  is  further  alleged  that 
"  the  railway  company  has  a  good  and  meri- 
torious defense  to  all  of  these  claims;  that 
the  rates  charged  were  valid  and  reasonable; 
that  they  were  in  each  instance  voluntarily 
paid  by  the  respective  consignees  without 
compulsion,  and  after  delivery  of  the  various 
consignments  had  been  made;  and  that 
section  21  of  article  12  of  the  Constitution 
of  the  state  of  California  is  void,  because 
In  conflict  with  the  commerce  clause  of  the 
federal  Constitution. 

The  complaint  here  asks,  as  permanent 
relief,  that  the  defendants  Smith  and  Flonr- 
noy, as  Justice  of  the  peace,  be  perpetually 
enjoined  from  maintaining  or  prosecuting 
said  648  actions,  or  any  of  them,  that  the 
defendant  Smith  be  required  to  set  up  and 
litigate  in  the  present  action  all  his  claims 
involved  In  the  648  separate  suits  in  the 


justice's  court,  and  that  the  rights  of  the 
plaintiff  and  defendant  in  said  Justice's  court 
actions  be  required  to  be  set  up  and  de- 
termined in  this  action,  so  as  to  avoid  a 
multiplicity  of  actions  and  a  flagrant  abuse 
of -the  legal  processes  of  the  state  of  Cali- 
fornia, and  for  general  relief. 

[1]  Assuming  the  facts  as  pleaded  to  be 
true,  as  we  must  fOr  the  purposes  of  this 
appeal,  there  are  two  aspects  of  this  case 
that  ought  to  entitle  plaintiff  to  relief: 
First,  if  a  conspiracy  and  combination  have  • 
been  entered  into  between  the  respondents. 
Smith  as  plaintiff  in  the  numerous,  suits, 
and  the  Justice  of-  the  peace  before  whom 
they  are  pending,  to  force  a  settlement  and 
payment  of  these  claims  by  reason  of  the 
prohibitive  cost  of  defending  them,  it  \s 
such  an  abuse  of  the  processes  of  the  courts 
as  should  estop  the  plaintiff  from  prosecut- 
ing them  and  the  justice  from  trying  them. 
It  may  be  suggested  that  a  change  of  venue 
could  be  obtained.  This  would  remove  the 
element  of  a  disqualified  court,  but  It  woul^ 
involve  the  prepayment  of  costs  (Code  Civ. 
Proc.  {  836)  greater  In  amount  than  the  total 
sum  of  the  claims,  and  stUl  subject  the  de- 
fendant there  to  the  same  multiplicity  of 
suits  and  indefinite  future  costs  in  another 
tribunal. 

If  the  fraud  charged  here  were  in  the 
origin  of  the  cause  of  action  itself,  it  could 
clearly  be  reached  by  injunction,  under  the 
authority  of  Southern  Pacific  Co.  t.  Bobin- 
son,  132  Cal.  408,  64  Pac.  672,  12  L.  B.  A. 
(N.  S.)  407.  But  the  claim  sued  on  in  each 
of  the  648  cases  constitutes  a  bona  fide  cause 
of  action  for  which  the  holder  is  entitled  to 
maintain  suit  In  Southern  Pacific  Co.  v. 
Robinson,  above  cited,  the  defendants  assid- 
uously worked  up  some  3,000  or  more  cases 
against  the  railway  company,  by  procuring 
people  to  buy  tickets  between  two  stations 
on  the  line  of  the  road,  and  then  demanding 
stop-over  checks  at  an  intermediate  point, 
knowing,  and  in  fact  desiring,  that  the  re- 
gnest  would  be  denied.  These  claims  were 
based  upon  section -490  of  the  Civil  Code, 
the  validity  of  which  was  disputed  by  the 
railway  company.  The  defendants  in  the 
Boblnson  Case  brought  separate  suits  tn 
various  justice's  courts  upon  674  of  these 
claims;  some  600  being  involved  in  the 
proceeding  to  enjoin.  An  injunction  against 
the  prosecution  of  these  cases  was  sustain- 
ed by  the  Supreme  Court,  on  the  ground  that 
the  claims  were  fraudulent,  that  the  clnini- 
ants  were  not  in  good  faith  seeking  stop- 
over privileges,  but  seeking  to  have  this 
privilege  denied,  so  as  to  sue  the  railway 
company  for  the  penalty  and  damages,  and 
that  because  of  the  multitude  of  actions 
there  was  no  adequate  remedy  at  law.  Mr. 
Justice  Garoutte  says  in  the  opinion: 

"We  leave  this  branch  of  the  case  with  the 
declaration  that  this  action  is  maintainable  in 
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a  court  of  equity  by  reason  of  tbe  claim  of  a 
confederacy  and  combination  formed  and  exist- 
ing between  these  appellants  to  create  and  pros- 
ecute the  aforesaid  3,000  causes  of  action 
.against  the  plaintiff,  and  upon  the  further 
ground  that,  in  order  to  avoid  a  multiplicity  of 
actions,  equity  will  consolidate  these  3,000  al- 
leged causes  of  action  into  one  action,  and,  thus 
haTiag-  taken  hold  of  the  matter,  will  dispose  of 
it  in  its  entirety." 

It  may,  however,  be  reasonably  contended 
In  this  case  that  the  principle  Involved 
is  not  different  from  that  In  the  case  Just 
dted,  as  In  each  case  tbe  multiplicity  of 
suits  is  resorted  to  as  a~  means  of  extorting 
from  the  defendant  a  settlement  which 
could  not  be  bad  in  a  consolidated  action 
without  a  full  investigation  on  tbe  merits. 
Whatever  potential  rights  Smith,  the  de- 
fendant here,  may  have  to  recover  on  the 
648  claims  In  which  he  has  brought  suit, 
the  fact  remains,  under  the  allegations  of 
tJie  complaint  here  under  consideration,  that 
he  is  making  use  of  the  processes  of  the 
courts  in  the  manner  he  has  adopted,  not 
to  procure  a  Judicial  determination  of  his 

"^  rights,  but  to  prevent  such  a  determination, 
and  to  force  a  settlement  by  idling  up 
against  the  railway  company  of  excessive 
and   prohibitive   costs. 

[2]  But  in  the  second  place,  there  Is  pre- 
sented the  question  as  to  whether  or  not  the 
nature  of  the  numerous  actions  pending  is 
not  such — ^waiving  the  question  of  a  fraudu- 
lent purpose  and  combination  In  bringing 
them — as  to  call  for  relief  In  equity  by  way 
of  their  consolidation.  We  have  here  648 
actions,  brought  by  one  plaintiff  against  one 
defendant,  all  arising  out  of  the  same  gen- 
eral state  of  facts;  and  all  dependent  upon 
the  determination  of  the  same  disputed  Is- 
sues of  law.    It  is  true  that  there  are  in- 

^  dependent  Issues  of  fact  which  will  call  for 
separate  proof  on  each  dalm,  but  to  no 
greater  extent  than  If  the  plaintiff  were 
suing  the  defendant  on  an  equal  number  of 
Items  in- a  store  account  It  may  be  con- 
ceded that  equity  will  not  ordinarily  prevent 
numerous  Individual  claimants,  each  having 
a  separate  cause  of  action  against  the  same 
person,  from  maintaining  separate  actions 
at  law,  merely  to  prevent  a  multitude  ot 
suits,  or  to  relieve  from  excessive  costs,  even 
where  the  right  of  recovery  In  each  de- 
pends upon  the  same  state  of  facts  and  tbe 
same  principles  of  law.  The  result  of  a 
consolidation  of  such  actions  would  be  to 
subordinate  the  rights  of  the  individual 
claimant  to  the  convenience  of  the  collective 
body.  But  here  we  have  but  one  plaintiff 
and  one  defendant  By  his  allegation  of  the 
ownership  of  each  of  these  claims  the  plain- 
tiff has  set  up  a  common  and  collective  In- 
terest In  them.  Presumptively  only  the 
plaintiff,  Smith,  is  concerned  in  the  prosecu- 
tion of  these  claims.     UIs  interest  'in  one 


Is  no  different  from  his  IntMrest  in  alL  He 
stands  In  the  same  relation  to  them,  so  far 
as  his  causes  of  action  and  the  methods 
of  prosecuting  them  are  concerned,  as 
though  he  were  the  original  consignee  ot 
all  the  freight)  slilpments  Involved.  The 
allegations  of  the  complaint,  as  well  as 
the  inference  arising  from  the  very  fact 
of  his  having  brought  648  separate  actions. 
Indicate  some  ulterior  purpose ;  for  no  man,- 
In  his  senses,  having  that  number  of  dalms 
which  he  could  properly  unite  In  one  action, 
if  what  he  was  after  was  a  fair  and  speedy 
trial  on  the  merits,  would  resort  to  a  multi- 
tude of  separate  actions,  particularly  If  be 
had  to  subject  himself  to  the  ordinary  ex- 
pense Incident  alone  to  filing  suit  and  serv- 
ing process.  Obviously,  if  the  plaintiff  is 
not  seeking  to  abuse  the  processes  of  the 
law,  his  own  Interests,  as  well  as  those  of 
the  defendant  demand  a  consolidation  of 
these  actions.  It  would  require  two  years 
of  constant  work  of  the  Justice's  court.  If 
each  of  these  cases  should  be  separately- 
tried,  before  they  would  be  disposed  of; 
whereas  they  could  be  tried  in  a  consolidat- 
ed action  in  a  few  days  at  most  If  equity 
cannot  meet  a  situation  like  this,  its  pow- 
ers should  be  enlarged. 

Even  where  the  right  of  action  exists  in 
numerous  claimants.  If  the  object  of  bring- 
ing a  multitude  of  actions  Is  to  harass  and 
oppress,  equity  will  interfere.  The  Supreme 
Court  of  Alabama,  in  the  case  of  Southern 
Steel  Co.  v.  Hopkins,  174  Ala.  465,  67  South. 
11,  40  L.  B.  A.  (N.  S.)  464,  Ann.  Cas.  1914B, 
692 — one  of  the  decisions  cited  and  relied 
on  by  respondent — ^while  sustaining  the  right 
of  numerous  persons  damaged  by  a  single 
tort    to   maintain   separate  actions,   says: 

"But  the  mere  fact  that  the  defendant  has 
committed  a  tort  by  which  he  injured  one  or  a 
hundred  parties,  cannot  give  him  an  equity  to 
prevent  each  and  every  one  of  the  parties  so  in- 
jured from  maintaining  an  action  against  him  to 
recover  damages.  If  there  had  been  a  com- 
bination or  conspiracy  between  bu<A  numerous 
parties  to  vex  and  harass  the  complainant  by 
numerous  suits,  then  he  would  have  an  eqoity 
to  enjoin  their  prosecution." 

In  most  of  the  cases  we  have  examined, 
where  equity  has  refused  to  enjoin  the  prose- 
cution of  numerous  suits  for  actions  aris- 
ing out  of  the  same  cause,  it  has  been  up- ' 
on  the  ground  that  there  was  not  a  commu- 
nity of  interest  in  the  parties  against  whom 
tbe  equitable  relief  is  sought.  It  has  not 
been  suggested  in  this  case  why  the  inter- 
ests involved  in  each  of  these  648  actions 
have  not  been  consolidated  in  the  one  plain- 
tiff by  virtue  of  the  assignments. 

We  do  not  have  to  contemplate,  In  this 
proceeding,  the  confusion  pointed  out  In  the 
Alabama  case  above  dted,  involving — 

"110  separate  answers,  and  as  many  pleas  and 
demurrers  in  one  suit  and  the  innumerable  is- 
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ne«  of  law  and  of  fact  that  would  be  raided 
tliere)>y,  and  the  defense  being  condacted  by  110 
different  attorneys,  or  the  parties  deprived  of 
the  right  to  have  the  coansel  of  their  choice." 

But,  evei^  so,  equity  might  still  take  over 
the  Utlgatlon.  In  Smyth  t.  Ames,  169  U.  S. 
466,  517,  18  Sup.  Ct  418,  422  (42  L.  F4.  819) 
the  Supreme  Court  of  the  United  States 
upholds  the  power  of  a  court  of  equity  to 
enjoin  the  bringing  and  maintaining  of  nu- 
merous actions  to  enforce  the  terms  and 
penalties  of  an  act  regulating  rates  of  trans- 
portation, which  act,  the  petitioners  claimed, 
was  unconstitutional.  After  dtlng'  numer- 
ous cases  upholding  the  doctrine  contended 
for,  the  court  says: 

"In  these  cases  the  plaintiffs,  stockholders  in 
the  corporations  named,  ask  a  decree  enjoining 
the  enforceJaent  of  certain  rates  for  transporta- 
tion upon  the  ground  that  the  statute  prescrib- 
ing them  is  repugnant  to  the  Constitution  of  the 
United  States.  Under  the  principles  whidi  in 
dte  federal  system  distinguish  cases  in  law  from 
those  in  equity,  the  Circuit  Court  of  the  United 
States,  sitting  In  equity,  can  make  a  compre- 
hensive decree  covering  the  whole  ground  In  con- 
troversy and  thus  avoid  a  multiplicity  of  suits 
that  would  inevitably  arise  under  the  statute. 
The  carrier  is  made  liable,  not  only  to  individual 
persons  for  every  act,  matter  or  thing  proliiblted 
by  the  statute,  and  for  every  omission  to  do  any 
act,  matter  or  thing  required  to  be  done,  but  to 
a  fine.  *  *  *  The  transactions  of  a  single 
week  would  expose  any  company  questioning  the 
validity  of  the  statute  to  a  vast  number  of  suits 
by  shippers,  to  say  nothing  of  the  heavy  penal- 
ties named  in  the  statute.  Only  a  court  of 
equity  is  competent  to  meet  such  an  emergency 
and  determine,  once  for  all,  and  without  a  mul- 
tiplicity of  suits,  matters  that  affect,  not  simply 
individuals,  but  the  interests  of  the  entire  com- 
munity." , 

The  actions  referred  to  were  brought  to 
enjoin  the  bringing  of  numerous  suits.  Can 
It  be  doubted  If,  as  here,  such  suits  had  been 
actually  begun,  that  equity  would  have  ex- 
tended Its  relief,  by  a  requirement  that  all 
such  be  consolidated  and  tried  In  the  equity 
proceeding?  It  will  be  observed  that  in  the 
decision  above  dted  the  same  Issue  was  pre- 
sented by  the  petitioners  as  in  the  cases  be- 
fore us — the  determination  by  a  court  of 
equity  of  the  validity  of  a  rate  schedule,  tn 
order  to  avoid  a  multitude  of  actions  at 
law  arising  on  the  disputed  validity  of  the 
rat& 


The  right  of  plaintiff,  under  circumstances 
such  as  are  pleaded  here,  to  resort  to  equity 
to  prevent  the  prosecution  of  a  multitude  of 
actions  finds  further  support  In  the  fol- 
lowing authorities:  Pomeroy's  Eq.  (4th-Bd.) 
fS  243-276;  Jordan  v.  Western  Union  Tele- 
graph Co.,  69  Kan.  140,  76  Pac  396;  Third 
Ave.  K.  B.  Ca  T.  Mayor  of  New  York  et  al, 
54  N.  T.  159;  Chicago  Tel.  Co.  v.  lUInols, 
etc.,  AssoclaUon,  106  lU.  App.  54,  72 :  Chica- 
go T.  Collins,  175  111.  445,  61  N.  B.  907.  49 
L.  R.  A.  408,  67  Am.  St  Rep.  224;  Milwau- 
kee laectric  By.  Co.  v.  Bradley,  108  Wis.  467, 
84  N.  W.  870;  Liverpool  &  London,  etc..  In- 
surance Ca  v.  Clunle  (C.  C.)  88  Fed.  160. 

Especially  where  law  and  equity  jurisdic- 
tion is  vested  in  the  same  tribunal,  as  in  the 
state  of  California  In  a  matter  where  equi- 
table issues  are  presented,  the  court  can 
take  over  the  entire  controversy  and  try  all 
questions  of  law  and  fact  As  to  the  plain-  ^ 
tlfl  In  the  actions  at  law  being  deprived  of 
the  right  of  trial  by  Jury,  it  is  within  the 
province  of  a  court  of  equity  to  grant  a  trial 
by  Jury  of  any  disputed  issue  of  fact  where 
the  interests  of  Justice  demand  it.  If  tbe 
justice's  court  where  all  these  actions  are 
pending  could  direct  their  consolidation  in- 
to I  one  action  and  try  them  together — as  ^ 
could  be  done  if  they  were  pending  In  a  su- 
perior court — there  might  be  no  need  of  a 
resort  to  equity.  But  as  no  such  power 
rests  in  the  justice's  court,  equity  seems 
to  afford  the  only  adequate  relief  from  the 
abuse  complained  of.  * 

We  are  of  the  opinion  that  the  complaint 
was  sufficient  to  entitle  plaintiff  to  a  trial 
of  the  Issues  presented  and  that  the  demur- 
rer should  have  been  overruled.  On  a 
proper  Joining  of  Issues  by  answer,  and 
proof  of  the  pendency  of  numerous  ac- 
tions in  the  Justice's  court,  under  the  con- 
ditions alleged  in  the  complaint,  plaintiff 
will  be  entitled  to  an  order  enjoining  fur- 
ther prosecution  of  said  Justice's  court  ac- 
tions, and  requiring  the  plaintiff  therein 
to  set  up  his  claims  for  relief  In  this  action, 
and,  to  a  complete  determination  of  all  the 
rights  of  the  parties  under  the  Issues  joined. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  proceed  as  above  Indi- 
cated. 


We  concur: 
AS.  J. 


FINLATSON.  P.  J.;   THOM- 
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PBOPI.B  T.  OASTBO.    (Cr.  No.  672.) 

(District  Court  of  Appeal,  Second  District,  Di- 
yision  1,  California.    July  29,  1919.) 

1.  Cbihinax,  Law  ®=>730(1)— Ebeob  in  liuc- 

ITATION    OF   ABatmSHT  CXTBBD. 

Where  the  court  trying  a  prosecution  for 
murder  erroneously  limited  defendant's  two 
counsel  to  2%  hours  in  thdr  argument,  in  the 
absence  of  anything  to  show  that  the  additional 
three-quarters  of  an  hour  actually  allowed  coun- 
sel was  not  ample,  the  error  must  be  deemed  to 
have  been  cured. 

2.  Cbimiitai.  Law  <3=>1180(2)— SpjccnnoATiON 
OF  Ebr(«9  in  Instbitcxions  Insufficient 
FOB  Bktiew. 

On  appeal  from  conviction  of  murder,  where 
the  sole  argument  that  the  trial  court  erred  in 
refusing  instructions  is  the  claim  the  refusal 
to  give  each  and  all  of  the  instructions  found 
in  the  clerk's  transcript  on  pages  of  certain 
numbers  was  prejudicial  error,  and  withdrew 
full  consideration  of  the  case  fr<Hn  the  jury, 
the  appellate  court  will  not  trouble  to  examine 
such  instruction*  to  discover  wherein  they  are 
erroneous. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Gavin  W.  Craig,  Judge. 

Bernardino  Castro  was  convicted  of  mtir- 
der  in  the  second  degree,  and  be  appeals. 
Affirmed. 

B.  J.  Adcock  and  M.  G.  PblUips,  both  of 
Los  Antfeles,  for  appellant. 

v.  S.  Webb,  Atty.  Gen.,  Joseph  L.'Lewln- 
sohn.  Deputy  Atty.  Gen.,  and  Jerry  H.  Powell, 
of  Los  Angeles,  for  the  People. 

SHAW,  J.  Defendant  was  charged  with 
the  crime  of  murder.  The  trial  commenoed 
on  April  14th  and  ended  on  April  17th,  with  a 
verdict  convicting  him  of  murder  in  the  sec- 
ond degree. 

^  At  the  close  of  the  evidence  the  court,  ad- 
dressing counsel,  asked  how  much  time  they 
desired  in  which  to  argne  the  case,  to  which 
Mr.  Adcock,  one  of  defendant's  attorneys,  re- 
plied that  he  would  like  2  hours  for  himself, 
stating  that  they  had  been  3  days  Introducing 
the  testimony,  and  Mr.  Phillips,  another  at- 
torney for  defendant,  replied  that  he  took  2 
hours  at  the  last  triaL  Thereupon  the  court 
fixed  2l^  hours  as  the  time  allotted  to  eadbi 
side  for  argument,  saying,  "You  can  appor- 
tion it  to  suit  yourselves."  No  objection  oth- 
er than  as  stated  appears  to'bave  been  made 
to  the  action  of  the  court.  Thereafter  de- 
fendant moved  for  a  new  trial,  and  presented 
an  affidavit  to  the  effect  that  the  action  of 
the  court  in  so  limiting  the  time  for  argument 
was  prejudicial  to  defendant  in  that  the  time 
was  inadequate  for  defendant's  counsel  to 
fairly  and  properly  review  the  evidence  and 


present  argument  based  tbereim  in  his  be- 
half, on  account  of  which  many  important 
things  were  necessarily  omitted  which  other- 
wise could  have  been  presented.  A  coonter- 
affldavit  was  ffied  by  the  district  attorney  to 
the  effect  that  when  the  court  fixed  the  time 
allotted  for  argument  defendant's  counsel  an- 
nounced they  would  like  l(»ger  time,  and 
thereupon  the  district  attorney  gave  them 
one-half  hour  of  his  time,  which,  together 
with  an  additional  15  minutes  they  used,  thus 
consuming  in'  all  a  period  of  3  hours  and  15 
minutes  in  the  argument;  and,  further,  that 
there  is  nothing  in  the  cause  which  required 
a  longer  period  for  the  proper  presentation  of 
the  defense. 

[1]  Under  this  state  of  the  recwd,  even 
were  It  conceded  that  the  limitation  of  2>^ 
hou^  so  accorded  defendant  for  arguing  the 
case  was  an  abuse  of  discretion  on  the  part 
of  the  court,  there  is  nothing  In  the  record  to 
show  that  the  additional  three-quarters  of  an 
hour  was  not  ample  and,  all  required  by  coun- 
sel for  the  purpose  of  arguing  the  case; 
hence,  if  the  court  erred  In  fixing  the  time, 
such  error  must  be  deemed  to  have  been  cured 
by  the  fact  that  additional  time  was  granted, 
and,  as  thus  extended,  it  is  not  claimed  or 
shown  that  the  time  actually  accorded  coun- 
sel for  argument  was  inadequate. 

[2]  Another  point  urged  by  appellant  for  a 
reversal  is  the  ruling  of  the  court  in  refusing 
instructions  requested  by  defendant  The 
sole  argument  upon  the  point  is  as  follows: 

"We  also  urge  the  point,  with  emphasis,  that 
the  refusal  of  the  court  to  give  each  and  all  (^ 
the  instructions  found  in  the  clerk's  transcript 
on  pages  32,  83,  34,  36,  39,  was  prejudicial  er- 
ror and  withdrew  a  full  consideration  of  the 
case  from  the  minds  of  the  jat7." 

To  determine  whether  or  nV)t  there  Is  any 
merit  in  appellant's  contention  would  neces- 
sitate an  Independent  examination  and  In- 
quiry as  to  the  correctness  of  the  ruling,  and 
this  we  do  not  feel  indlned  to  make.  People 
V.  Woon  Tuck  Wo,  120  Cal.  297,  52  Pae.  833. 
A  sufficient  answer  to  the  argument  presented 
Is  to  quote  from  People  v.  McLean,  135  Cal. 
306,  67  Pac.  770,  where  It  Is  said: 

"We  again  repeat  what  we  have  said  before, 
that  we  will  not  examine  alleged  errors  present- 
ed in  this  way.  It  is  due  to  this  court  from 
the  members  of  the  bar  to  point  out  clearly  and 
concisely  the  rulings  complained  of  as  erroneous 
and  the  reasons  why  they  are  so,  with  refer- 
ence to  authorities,  if  any.  In  case  counsel  will 
not  take  the  trouble  to  do  no,  we  shall  deem  the 
matter  as  of  not  sufficient  importance  to  merit 
notice  in  an  opinion." 

To  like  effect  is  People  T.  Bulz,  179  Pac. 
691. 
The  judgment  Is  affirmed. 

We  concur:     CONBBY,  P.  J;   JAMBS,  3. 
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COLLINS  ▼.  JOHN  ROBERTS  CO,  et  al. 
(Civ.  2846.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CtOifomia.    July  31,  1919.) 


PEOPUD  V.  BROWN 
(HI  P.) 

Appeal  from  Snperior  Conrt,  Los  Angeles 
County;   Frederick  W.  Houser,  Jndge. 

H.  W.  Brown,  Sr.,  was  convicted  of  assault 
by  means  and  force  likely  to  produce  great 
bodily  injury,  and  he  appeals.    Affirmed. 


Appeal  and  Erbob    «=»434,  773(4)  —  Jttdo- 

MENT  AFFIBMKD  fob  WANT  OF  Pbosectition. 

Where   appellants   filed  no  points  and  an- 

thorities  in  sapport  of  their  appeal  and  did  not 

appear  at  the  calling  of  the  calendar  to  make 

oral  argument,  the  judgment  should  be  affirmed. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  B.  V.  Collins .  against  tbe  John 
Roberts  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Jones  &  Weller,  of  Los  Angeles,  for  ap- 
pellants. 

Kemp,  Mitchell  &  SUverberg,  of  Los  Angel- 
es, for  respondent. 

PER  CURIAM.  In  this  case  there  was  an 
appeal  taken  by  the  defendants  from  the 
Judgment.  A  transcript  was  filed  in  this 
court  in  April,  1917.  The  appellants  filed 
no  points  and  authorities  in  support  of  their 
appeal,  and  did  not  appear  at  the  calling  of 
the  calendar  to  make  oral  argument  No 
cause  is  therefore  shown  why  the  judgment 
appealed  from  should  be  held  erroneous. 

The  judgment  is  affirmed. 


PEOPLE  v.  BROWN.    (Cr.  No.  666.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    July  29,  1919.) 

1.  ASSAXTLT  AMD  BaTIKBT  *S>78— INDICTJIENT 

roB  Assault  Likei.t  to  PBODtrcE  Gbeat  In- 
jury Sufficient. 
Indictment,  charging  that  defendant  commit- 
ted an  assault  by  means  and  force  likely  to  pro- 
duce great  bodily  injury,  in  that  he  willfully, 
unlawfully,  etc.,  made  an  assault  on  the  per- 
son of  another  by  such  means  and  force  in  that 
he  whipped,  struclc,  beat,  bruised,  and  cut  such 
other  with  a  rawhide  whip  on  the  naked  body, 
held  sufficient  to  charge  the  offense  denounced 
by  Pen.  Code,  §  245,  in  that  it  specified  the 
manner  of  use  of  the  whip. 

2.  Cbiuinal  Law  i&3l78— Dibujssal  of  Mis- 
deueanob  Chabge  Not  a  Bab  to  Pbobecu- 
TioN  fob  Pelont. 

Under  Pen.  Code,  §  1387,  providing  dismissal 
of  the  action  bars  another  prosecution  for  the 
same  offense  if  a  misdemeanor,  but  not  if  a 
felony,  dismissal  on  motion  of  tbe  district  attor- 
ney of  complaint  in  justice  court,  charging  de- 
fendant with  battery,  a  misdemeanor,  fceld  not 
a  bar  to  prosecution  of  defendant  for  the  felony 
of  assault  by  means  and  force  likely  to  produce 
great  injury,  denounced  by  secticm  245. ' 


Michael  P.  Shannon  and  Thomas  A.  Wood, 
both  of  Los  Angeles,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  Joseph  L.  Lewin- 
sohn.  Deputy  Atty.  Oen.,  and  Jerry  H.  Powell, 
of  Los  Angeles,  for  the  People. 

SHAW,  J.  Defendant  by  an  Indictment 
was  charged  with  -the  crime  of  assault  by 
means  and  force  likely  to  produce  .great  bodi- 
ly Injury,  as  provided  in  section  246  of  the 
Penal  Code  To  this  charge  he  entered  three 
pleas;  that  of  not  guilty,  once  in  jeopardy, 
and  former  acquittal.  As  to  the  two  last 
pleas,  the  jury  found  for  the  people,  and  ren- 
dered a  verdict  that  defendant  was  guilty  of 
an  assault  Judgment  followed,  from  wlildi 
this  appeal  is  prosecuted. 

[1]  The  charge  In  tbe  Indictment  is  thftt 
defendant  committed  an  assault  b^  means 
and  force  likely  to  produce  great  bodily  in- 
Jury,  in  "that  the  said  H.  W.  Brown,  Sr., 
•  •  •  did  willfully,  unlawfully,  felonious- 
ly, and  forcibly  make  an  assault  upon  the 
person  of  one  H^ury  West, Brown,  Jr.,  bj 
means  and  force  likely  to  produce  great  bodi- 
ly injury,  In  this,  that  he,  the  said  H.  W. 
Brown,  Sr.,  did  then  and  there  whip,  strike, 
beat,  bruise,  and  cat  the  said  Henry  West 
Brown,  Jr.,  with  a  rawhide  whip  upon  tbe 
naked  body  of  him,  the  said  Henry  West 
Brown,  Jr.,  which  said  whipping,  strlUng, 
beating,  bruising,  and  cutting  with  said  raw- 
hide whip  as  aforesaid,  upon  the  naked  body 
of  the  said  Henry  West  Brown,  Jr.,  was  like- 
ly to  and  did  produce  great  bodily  Injury  to 
and  upon  the  said  Henry  West  Brown,  Jr." 
Appellant  insists  that  the  indictment  la  in- 
sutticient,  and  hence  the  court  erred  in  over- 
ruling his  demurrer.  In  support  of  his  con- 
tention he  dt^  the  case  of  People  v.  Perales, 
141  Cal.  681,  75  Pac.  170.  In  that  case  the 
charge  was  the  commission  of  an  assault  "by 
means  likely  to  produce  great  bodily  Injury, 
to  wit,  with  a  heavy  wooden  stick,"  the  use 
of  which  language  was  held  to  be  insufficient, 
for  the  reason  that  it  was  not  stated  how  or 
in  what  manner  tbe  heavy  wooden  stick  was 
used.  The  court  there  said,  "The  Informa- 
tion should  have  specified  the  particular 
means  used,  which  it  is  claimed  constitute  an 
offense  within  the  general  terips  of  the  seo- 
tion,"  and  further  held  "that  the  Information 
shall  contain  a  statement  of  tbe  acts  consti- 
tuting the  offense,  and  the  particular  circum- 
stances of  the  offense  charged,  in  such  a  man- 
ner as  will  enable  a  defendant  to  understand 
the  nature  of  the  accusation  against  him." 
In  our  opinion,  the  Indictment  faUy  compiles 
with  the  rule  announced  in  People  v.  Perales, 
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supra,  as  to  the  required  averment  In  such 
cases;  Indeed,  It  Is  difficult  to  perceive  that 
In  the  Instant  case  language  could  have  been 
selected  better  adapted  for  the  purpose  ot 
acquainting  defendant  with  the  charge  of 
which  he  was  accused.  The  allegations  as  to 
the  force  with  which  the  rawhide  whip  was 
used,  together  with  the  particular  circum- 
stances of  the  ofFense,  clearly  distinguishes 
this  case  from  the  charge  in  the  Perales  Case 
and  brings  It  within  the  rule  announced  in 
that  of  People  v.  Emmons,  61  Cal.  487. 

[2]  It  appears  that  before  the  indictment 
was  returned  against  defendant  a  complaint, 
based  upon  the  same  assault,  bad  been  Sled 
in  the  Justices'  court  of  Los  Angeles  town- 
ship, charging  him  with  battery.  After  the 
return  of  the  Indictment,  the  complaint  was 
on  motion  of  the  district  attorney,  dismissed. 
Appellant  contends  that,  since  the  charge  al- 
leged In  the  complaint  was  based  upon  the 
same  acts  constituting  the  offense  for  which 
he  was  Indicted,  the  dismissal  of  the  misde- 
meanor in  the  justices'  court  constituted  a 
bar  to  the  prosecution  of  the  felony  charge 
upon  the  indictment  This  contention  la 
based  upon  section  1387  of  the  Penal  Ck>de, 
which  provides: 

"An  order  for  the  dismissal  of  the  action,  as 
provided  in  this  chapter,  is  a  bar  to  any  other 
prosecution  for  the  same  offense,  if  it  is  a  mis- 
demeanor; ♦  •  •  but  an  order  for  the  dis- 
missal of  the  action  is  not  a  bar  if  the  offense 
is  a  felony." 

In  the  Justices'  court  defendant  by  the 
complaint  was  charged  merely  with  the  com- 
mission of  a  misdemeanor,  namely,  that  of 
battery.  HencA,  under  the  plain  reading  of 
the  statute,  the  dismissal  would  have  barred 
further  prosecution  upon  a  new  charge  for 
the  commission  of  such  misdemeanor.  But 
the  indictment  charged  a  felony,  and,  though 
based,  upon  the  acts  which  constituted  the 
battery,  other  facts  were  alleged  In  connec- 
tion therewith  which  made  the  offense  a  fel- 
ony, in  the  prosecution  for  which  it  is  ex- 
pressly provided  by  the  statute  that  such 
dismissal  shall  not  constitute  a  bar  to  the 
prosecution  of  defendant  for  the  felony 
charge.  Not  only,  to  our  minds,  is  the  statute 
perfectly  clear,  but  the  Interpretation  given 
is  sustained  by  the  opinion  In  the  case  of 
People  V.  Smith,  143  Cal.  597,  77  Pac.  449, 
where  defendant  was  charged  upon  a  com- 
plaint filed  In  a  Justices'  court  with  petty 
larceny,  which  action  was  dismissed  and  de- 
fendant indicted  for  petty  larceny  and  a  pri- 
or conviction  of  burglary,  constituting  a  fel- 
ony, and  it  was  there  held  that  the  dismissal 
of  the  charge  of  petty  larceny  on  motion  of 
the  district  attorney  for  the  purpose  of 
charging  a  felony  for  the  same  offense 
against  the  same  defendant  based  upon  a 
prior  conviction  of  burglary,  does  not  operate 
as  a  former  acquittal  or  constitute  Jeopardy 


within  the  meaning  of  the  stafute.    As  said 
In  the  case  cited: 

"It  was  never  intended  that  the  dismissal 
should  be  a  bar  to  a  prosecution  for  a  felony. 
The  defendant  has  never  been  in  jeopardy  for  the 
felony,  if  the  act  charged  against  him  be  a  fel- 
ony." 

By  reason  of  defendant  in  that  case  hav- 
ing, prior  to  committing  the  crime  of  petty 
.larceny,  been  convicted  of  burglary,  the  com- 
mission of  petty  larceny  made  the  latter  crime 
a  felony.  So  here,  by  reason  of  the  battery 
being  accompanied  by  means  and  force  likely 
to  produce  great  bodily  Injury,  the  acts  con- 
stitnted  a  felony  for  which  defendant  was 
subject  to  prosecution. 

Since  the  statute  not  only  in  Its  terms,  bat 
as  Interpreted  by  the  Supreme  Court  in  Peo- 
ple V.  Smith,  supra,  is  perfectly  clear,  It  Is 
unnecessary  to  review  authorities  dted  by 
defendant  In  support  of  his  contention,  from 
other  Jurisdictions. 

We  find  no  merit  In  the  points  urged  for  a 
reversal.    The  judgment  Is  affirmed. 

We  concur:    CONBEY,  P.  J.;    JAMES,  J. 


AMERICAN  STEEL  PIPE  &  TANK  CO.  T. 
HUBBARD.     (Civ.  2363.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    July  31, 1919.) 

1.  Sales  ^=9441(3)— Evioence  Insitfficient 
ro  Show  Difference  in  Ooodb  Delivebed 
FBou  Sample. 

In  an  action  for  the  price  of  oil  orchard 
heaters,  evidence  held  insufficient  to  sustain  the 
defense  urged,  under  Civ.  Code,  g  1766,  that  the 
goods  delivered  differed  from  the  sample  ex- 
hibited to  defendant  buyer  when  she  gave  plain- 
tiff seller's  agent  the  order. 

2.  Sales  ®=>288(2)  —  Difference  ir  Goods 
Delivered  frok  Sample  Waived  bt  Ao- 
ceptanob. 

Where  plaintiff  seller  of  oil  orchard  heat- 
ers, purchased  by  sample,  delivered  to  defendant 
buyer  heaters  differing  from  the  sample,  but  the 
buyer,  with  opportunity  to  inspect,  nevertheless 
accepted  and  used  the  heaters,  she  must  be 
deemed  to  have  waived  any  objection  on  account 
of  their  being  otherwise  than  as  represented. 

3.  Sales    ®=437(1)  —  Implied     Warbantt 
_  Waived  bt  Failure  to  Plead. 

In  an  action  for  the  price  of  oil  orchard 
heaters,  where  defendant  buyer  did  not  plead  as 
a  defense  violation  of  an  implied  warranty,  un- 
der Civ.  Code,  {  1770,  she  could  not  rely  upon 
such  violation  either  in  support  of  a  cause  of 
action  or  as  defense^ 

4.  Sales  €=>267— Extent  of  Wabsantt  Es- 
tablished BT  Written  Contbaoi. 

Where  a  writing  exists  between  the  parties 
to  a  sale,  the  extent  of  a  warranty  made  is  lim- 
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ited  to  the  langtrase  used,  and  parol  evidence 
will  not  be  admitted  to  extend,  enlarge,  or  modi- 
fy that  which  the  writing  specifies. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Curtis  D.  Wilbur,  Judge 

Action  by  the  American  Steel  Pipe  &  Tank 
Company  against  Ella  P.  Hubbard.  From 
Judgmmt  for  plaintiff,  defendant  appeals. 
Affirmed. 

Haas  &  Dnnnlgan,  of  Los  Angeles,  for  ap- 
pellant 

Hanson,  Hackler  &  Heath,  of  Los  Angeles, 
for  respondent. 

SHAW,  3.  In  this  action  plaintiff  sought 
to  recover  for  the  price  of  a  lot  of  oil  or- 
chard heaters  sold  and  delivered  to  defend- 
ant upon  her  order  In  writing  made  there- 
for. Judgment  went  for  plaintiff,  frixn 
which  defendant  appeals. 

The  giving  of  the  order  is  admitted  in  the 
answer,  pursuant  to  which  It  is  therein  al- 
leged "that  said  plaintiff  did  send  certain 
heaters  to  the  premises  of  this  defendant, 
but  denies  that  the  same  were  of  the  dass, 
character,  or  Idnd  represented  to  this  de- 
fendant or  by  her  purchased."  As  to  this 
allegation  the  court  found  "that  it  is  not 
true,  as  alleged  In  defendant's  answer,  that 
the  said  heaters  were  not  of  the  class, 
character,  or  kind  represented  to  or  pur- 
chased by  the  defendant,"  but,  on  the  con- 
trary, found  that  pursuant  to  the  written 
contract  plaintiff  delivered  the  heaters  so 
ordered  to  the  defendant,  who  received,  ac- 
cepted, and  used  the  same,  for  which  she 
agreed  to  pay  $916.65,  no  part  of  which  was 
paid. 

[1]  Appellant  attacks  the  finding  of  the 
court  to  the  effect  that  the  heaters  delivered 
by  plaintiff  were  of  the  class,  character,  and 
kind  purchased  by  her.  Her  argument  is 
based  upon  the  claim  that  the  order  as  given 
was  based  upon  a  sample  of  the  heater  exhib- 
ited to  her  by  plaintiff's  selling  agent,  com- 
pared with  which  the  heaters  delivered  were 
mechanically  different.  Section  1766,  Civil 
Code,  provides  that  "one  who  sells  or  agrees 
to  sell  goods  by  sample,  thereby  warrants 
the  bulk  to  be  equal  to  the  sample."  While 
it  appears  from  the  evidence  that  a  sample 
heater  was  exhibited  to  defendant  at  the 
time  she  gave  the  order,  it  falls  to  show 
wherein  the  heaters  delivered  differed  from 
such  sample.  Not  only  was  defendant  un- 
certain as  to  the  identity  of  the  heater  pro- 
duced by  her  at  the  trial,  but  her  meager 
testimony  was  flatly  contradicted  by  plain- 
tiff's selling  agent  and  other  witnesses,  thus 
at  least  creating  a  conflict,  In  solving  which 
the  court  found  In  favor  of  plaintiff.  Hence, 
assuming  that  the  heaters  delivered  differ- 
ed from  the  one  produced  in  court  by  io- 
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fendant.  It  cannot  be  said  that  the  goods  de- 
livered differed  from  the  sample  exhibited  to 
defendant  when  she  gave  the  order. 

[2]  Moreover,  the  written  contract  was 
made  June  18, 1813,  and  called  for  "Coe  Or- 
chard Heaters  of  6  gallons  capacity,"  and 
contained  a  provision  to  the  effect  "that  this 
paper,  in  writing  and  printing,  contains  the 
entire  agreement  between  the  parties  hereto 
named  and  that  no  outside  verbal  under- 
standing with  any  one  will  he  of  any  force 
or  effect"  The  heaters,  some  1,400  In  num* 
ber,  were  delivered  on  November  23,  1913, 
and  defendant,  having  full  opportunity  for 
examination  of  the  same,  accepted  them, 
distributed  them  through  her  orchard,  and 
used  them  during  the  winter  of  1913-14. 
While  the  court.  In  our  opinion,  upon  suffi- 
cient evidence,  found  the  goods  were  of  the 
class  and  kind  purchased  by  defendant,  nev- 
ertheless, having  opportunity  to  Inspect  the 
same,  even  were  they  different  from  those 
contracted  for,  she,  by  accepting  and  using 
them,  must  be  deemed  to  have  waived  any 
objection  on  account  of  the  heaters  being 
otherwise  than  as  represented  by  the  seller. 
Jackson  v.  Porter  Land  &  W.  Co.,  161  Cal. 
32,  90  Pac.  122 ;  Trels  v.  Berlin  Dye  Works, 
etc.,  Co.,  11  CaL  App,  421,  105  Pae.  275; 
Byron  Jackson  Machine  Works  v.  Duff,  158 
Cal.  47,  109  Pac.  616. 

[S,  4]  Appellant  also  Insists  that  the  heat- 
ers were  constructed  In  a  manner  which  per- 
mitted water  to  leak  Into  them  during  rain- 
storms, which  fact  constituted  a  violation 
of  an  implied  warranty  under  section  1770 
of  the  Civil  Code.  As  to  this  contention,  it 
is  sufficient  to  say  that  defendant's  pleading 
contains  no  defense  predicated  upon  a  viola- 
tion of  an  Implied  warranty.  Code  war- 
ranties which  are  not  pleaded  or  proved  can- 
not be  relied  upon,  either  In  support  of  a 
cause  ot  action  or  as  a  defense  thereto. 
Kullman,  Salz  &  Co.  t.  Sugar,  etc.,  Co.,  158 
Cal.  725,  96  Pac.  369.  Moreover,  the  con- 
tract was  in  writing,  and  the  only  warranty 
given  by  plaintiff  was  a  written  warranty 
under  date  of  June  20,  1913,  which  is  silent 
as  to  the  matters  upon  which  appellant 
bases  her  contention.  Where  a  writing 
exists  between  the  parties,  the  extent  of  a 
warranty  made  is  limited  to  the  languafce 
used  therein.  "Parol  evidence  will  not  be 
admitted  to  extend,  enlarge,  or  modify  that 
which  the  writing  specifies."  TTnlted  Iron 
Works  V.  Outer  Harbor  D.  &  W.  Co..  168 
Cal.  81,  141  Pac.  917.  Not  only  was  there 
ample  evidence  to  support  the  finding  ot 
which  appellant  complains,  but,  even  were  it 
otherwise,  defendant  is  In  no  position  to  in- 
voke such  defense. 

The  Judgment  is  affirmed. 

We  concur:    CONBEY,  P.  J.;   JAMES,  J. 
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BUBMESTBB  et  nx.  ▼.  McNEAB  et  aL 
(Civ.  2908.) 

(District  Court  of  Appeal,  First  IMstrict,  Divi- 
sion 2,  California.    Aug.  4,  1919.) 

1.  Appeal  and  Ebbob  «=9231(2)  —  Specifio 
Objection  to  Complaint  Against  Exeou- 
TOB  Essential  to  Review. 

In  an  action  against  executors,  the  objec- 
tion in  the  trial  court  that  no  proper,  or  any, 
toundation  has  been  laid,  either  for  the  suit, 
or  the  cause  of  action,  or  the  testimony,  or  the 
evidence,  is  too  general  to  require  review  of  the 
objection  that  the  complaint  states  no  cause  of v 
action,  because  it  does  not  allege  compliance 
with  Code  Civ.  Proo.  §  1502,  requiring  proof 
of  filing  or  presentation  of  claim. 

2.  Appeal  and  Ebbob  «=»  193(5)— That  Cou- 
plaint  against  executob  was  defective 
Not  Reviewable  Without  Objection  Be- 
low. 

The  objection  that  complaint  against  an  ex- 
ecutor states  no  cause  of  action,  because  not  al- 
leging presentation  of  claim  against  estate,  as 
required  by  Code  Civ.  Proc.  §  1502,  cannot  be 
made  for  the  first  time  on  appeaL 

Appeal  from  Superior  Court,  Sonoma 
County;   Emmet  Seawell,  Judge. 

Action  by  Otto  Burmester  and  wife  against 
J.  W.  Horn,  in  which  George  P.  McNear,  as 
executor,  and  Louise  W.  Horn,  as  executrix, 
of  the  last  will  and  testament  of  the  defend- 
ant, J.  W.  Horn,  were  substijtuted  as  parties 
defendant.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

F.  A.  Meyer,  of  Petaluma,  for  appellant& 
OU  P.  Hall,  of  Petaluma  (E.  J.  Dole,  of 
Petaluma,  of  counsel),  for  respondents. 

LANODON,  P.  J.  This  action  was  origl- 
DaQy  commenced  against  John  W.  Horn,  de- 
foidants'  testator.  FlaintlfCs  sought  to  obtain 
a  Judgment  for  $1,646,  the  amount  alleged 
to  have  been  paid  to  Horn  by  them  under  a 
contract  of  purchase  of  real  and  personal 
property,  the  possession  of  which  was  later 
taken  teom  plaintifTs  In  breach  of  their  con- 
tract of  purchase,  and  also  for  $1,000  dam- 
ages suffered  by  them  by  reason  of  the 
breach  of  the  eald  contract  by  Horn.  Judg- 
ment was  rendered  by  the  superior  court  for 
the  county  of  Sonoma  against  the  plaintiffs 
herein,  from  which  judgment  an  appeal  was 
taken.  Upon  the  appeal  the  judgment  was 
reversed.  In  the  meantime  the  defendant 
Horn  had  died,  and  the  superior  court,  on 
February  18,  1918,  made  its  order  of  substi- 
tution of  parties  defendant,  ordering  that 
the  present  defendants  be  substituted  as  ex- 
ecutor and  executrix,  respectively,  of  the 
last  will  of  J.  W.  Horn,  deceased.  Upon  the 
retrial  judgment  was  rendered  for  the  plain- 
tiff in  the  sum  of  $1,305.80. 

[1]  The  defendant  appeals,  and  presents 


but  one  question,  namely:  Does  the  amend- 
ed complaint  state  a  cause  of  action?  The 
argument  upon  this  point  is  that,  as  the 
amended  complaint  contains  no  allegation 
that  plaintiffs,  or  either  of  them,  has  filed  a 
claim  with  the  clerk,  or  presented  such'  a 
claim  to  the  executors  for  allowance  or  re- 
jection, it  does  not  meet  the  requirements  of 
section  16<^  Code  of  ClvU  Procedure,  declar- 
ing that  "no  recovery  shall  be  had  in  the  ac- 
tion unless  proof  be  made  of  such  filing  or 
pres«itatlon.v  One  of  the  cases  relied  upon 
by  appellant  is  the  case  of  Falkner  v.  Hendy, 
107  Cai.  49,  40  Pac.  21,  386,  but  that  case  ex- 
pressly states  that  a  Judgment  would  not  be 
void,  although  the  fact  of  presentation  of  the 
claim  to  the  executor  was  neither  alleged  nor 
proven ;  that  such  Judgment  would  merely  be 
erroneous,  and  would  not  be  reversed  on  ap- 
peal, unless  the  objection  was  first  made  in 
the  trial  court  To  the  same  effect  are  the 
cases  of  Bank  of  Stockton  v.  Howland,  42  CaL 
129,  134;  Drake  v.  Foster,  62  Cal.  225.  In 
the  case  of  Bank  of  Stockton  t.  Howland,  su- 
pra, it  is  said  that  the  purpose  of  the  rule 
requiring  objection  to  be  made  in  the  trial 
court  is  to  give  the  claimant  an  opportunity 
of  supplying  the  requisite  pleading  or  proof, 
as  the  case  may  requir& 

ibe  objection  made  by  the  appellant  in 
the  trial  court,  and  which  he  relies  upon  now 
to  meet  this  rule,  was:  "That  no  proper  or 
any  foundation  has  been  laid  either  for  the 
suit  or  the  cause  of  action  or  the  testimony 
or  the  evidence."  While  this  broad  general 
objection  might  Include  a  number  of  spedflc 
objectionB,  we  think  tt  was  the  duty  of  the 
defendants  to  have  made  their  objection  spe- 
dflc, so  as  to  call  to  the  attention  of  the 
plaintiffs  the  precise  point  upon  whldi  they 
are  now  relying  on  appeal.  As  was  said  in 
the  case  of  Martin  v.  Travers,  12  CaL  24S- 
245 :  "The  party  should  have  laid  as  the  au- 
thorities say,  his  finger  on  the  point  at  the 
time."  Mott  v.  Smith,  16  CaL  533,  555.  In 
the  case  of  Cochran  v.  O'Keefe,  34  Cal.  554, 
556,  the  court,  in  considering  a  similar  objec- 
tion that  a  proper  foundation  had  not  been 
laid  for  the  introduction  of  a  deed  in  evi- 
dence, said  that  such  an  objection  failed  to 
specify  the  point  upon  which  it  rests;  that 
had  the  point  been  specified  when  objection 
was  made  on  the  trial,  plaintiffs  might  have 
entirely  obviated  the  objection  by  preliminary 
or  subsequent  evidence. 

[2]  So  in  the  present  case,  if  the  objection 
had  been  specifically  made  so  as  to  call  the 
matter  to  the  attention  of  the  plaintiffs,  pres- 
entation could  have  been  made  because  the 
action  was  brought  within  the  time  allowed 
for  presentation  of  claims,  and  a  supplemental 
complaint  could  have  been  filed  alleging  pres- 
entation, which  has  been  held  to  be  the  prop- 
ler  method  of  procedure.    Falkner  v.  Hendy, 
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aupra.  We  are  therefore  of  the  opinion  that 
proper  objection  was  not  made  In  the  trial 
court,  and  under  the  authorities  herein  cited 
such  objection  may  not  be  made  for  the  first 
time  upon  appeal. 
The  Judgment  is  affirmed. 

We  concur:    BBITTAIN,  J,;  HAVEN,  J. 


HALE  T.  PENDEKGRAST  et  aL 
(Civ.  2831.    S.  P.  8670.) 

(tMstrict  Court  of  Appeal,  first  District,  Divi- 
sion 1,  California.  July  7,  1919.  Opinion  of 
Supreme  Court  Denying  Rehearing,  Sept  4, 
1919.) 

1,  Vbndob  and   Pubchaseb  «=»231(18)— In- 

STBUUBNT      URIAWFUIXT      RECOBDKD      MOT 
CONSTBUOTIVB   NOTICE. 

An  instrument  not  entitled  to  go  upon  rec- 
ord is  not  constructive  notice,  although  re- 
corded. 

2.  VKNDOB  and  PtTBCHABEB   «=»231(15)— TJw- 

aoknowu:doed  Aobbembrt  to  Rbpubobasb 

Cannot  bb  Rboobdbd. 
An   agreement  to   repurchase  land  on  de- 
mand by  the  purchaser  within  a  certain  speci- 
fied time  is  not  entitled  to  be  recorded  unless 
it  is  acknowledged. 

8.  Vendob  and  Ptjbohaskb  «=3281(1K)— Un- 

ACKNOWUiDOED  AOBEGMBRT  TO  REFUBOHABE 

Not  an  "Instbtthent"  to  be  Recobded. 
An  unacknowledged  agreement  to  repurchas* 
land,  although  physically  attached  to  and  by  ref- 
erence made  a  part  of  a  purported  notice  signed 
and  acknowledged  by  the  purchaser  of  the  land 
to  the  effect  that  the  agreement  was  given  in 
consideration  of  the  sale  of  land,  was  not  an 
"instrument"  which  could  be  recorded  under 
Civ.  Code,  {  1158. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Instru- 
ment.] 

4.  Vbndob  and  Pttbchabeb  ^=984  — Aobeb- 
jient  to  Repubchase  Valid. 

On  sale  of  land,  the  vendor  and  purchaser 
may  legally  enter  into  an  agreement  whereby 
the  purchaser  may  require  the  vendor  to  repur- 
chase within  a  specified  time. 

5.  MoBTOAOEs  «=>275— One  AssuioNa  Mobt- 
OAOE  Debt  Cannot  Allege  in  Fobeclo- 
SUBE  that  NoTHma  Was  Due. 

Where  land  was  sold  subject  to  the  right 
of  the  purchaser  to  demand  a  repurchase  by 
the  vendor,  and  the  vendor  sold  aud  assigned 
note  and  mortgage  given  on  repurchase,  being  re- 
quired by  the  purchaser,  it  mattered  not  to 
the  vendor  to  whom  the  purchase  money  should 
he  paid ;  and,  if  the  purchaser  was  satisfied 
that  she  owed  the  assignee  of  the  mortgage,  the 
vendor,  having  assumed  the  indebtedness,  cannot 
complain  on  foreclosure  that  nothing  is  due  on 
the  mortgage. 


Opinion  of  Siqpreme  Court  Denying  Bdiearing. 

6.  Mobtqages  «=>559(3)— Right  of  PtreOHAfl- 
EB  TO  Compel  Repdbchabe  Defense  to 
FoBCHABE  Monet  Mobtqage. 

Where  purchaser  of  land  has  the  right,  un- 
der an  agreement,  to  require  vendor  to  repur^ 
chase  within  a  specified  time,  the  agreement, 
where '  the  purchaser  chooses  to  avail  himself 
of  it,  is  a  good  defense  to  claim  for  deficiency 
judgment  in  an  action  to  foreclose  a  mortgage 
given  in  part  payment  of  the  purchase  price. 

7.  Mobtoages  ®s>268  —  Whebb  Mobtgaoe 
Notx  wab  Not  Negotiable,  Ant  Dbfenu 
was   oood  against  assigneb  of   mobt- 

OAGB. 

Where  a  mortgage  note  was  not  negotiable 
where  executed  in  an  action  to  foreclose  by  as- 
signee, the  maker  can  set  up  defenses  he  has 
against  the  assignor, 

8.  MOBTOAQXS  «s>263  — ASSIGNOB  OF   MOBI- 

OAOB  Estopped  oh  Fobbolobdbe  to  Deut 

Validitt. 
Where  land  was  sold  and  a  collateral  agree- 
ment was  entered  into  whereby  purchaser  could 
require  vendor  to  repurchase  within  a  specified 
time,  and  a  mortgage,  given  for  part  of  the 
purchase  price,  was  assigned  by  the  vendor,  and 
thereafter  the  purchaser  required  the  vendor  to 
repurchase,  transferring  the  property  to  him  <m 
return  of  the  actual  cash  paid,  the  assignee  of 
the  mortgage  is  entitled  to  a  judgment  against 
the  purchaser  foreclosing  him  of  any  interest  in 
the  mortgage  property  and  not  to  deficiency 
judgment;  but,  as  far  as  the  vendor  is  con- 
cerned, the  latter  is  estopped,  in  view  of  his 
implied  warranty  of  the  validity  of  the  mort- 
gage, under  Civ.  Code,  S  1774,  from  claiming 
that  the  mortgage  was  rendered  ineffective  by 
reason  of  the  repurchase. 

In  Bank. 

Appeal  from  Superior  Court,  Mendocino 
County;   J.  Q.  White,  Judge. 

Action  by  Thomas  P.  Hale  against  Lacy 
Pendergrast  and  another.  Judgment  for  de- 
fendants reversed  by  the  District  Court  of 
Appeal,  and  a  rehearing  denied  by  .the  Su- 
preme Court 

Theodore  Hale,  of  San  Francisco  (J.  E. 
Pemberton,  of  San  Francisco,  of  counsel), 
for  appellant. 

W.  D.  L,  Held,  of  TIklah,  for  respondent 
Pendergrast. 

Mannon  &  Mannon,  of  tJklab,  for  respond- 
ent WaldteufeL 

WASTE,  P.  J.  PlalntlfT  brought  this  ac- 
tion to  foreclose  a  mortgage.  Judgment  was 
entered  for  the  defendant,  and  plaintUC  ap- 
peals. 

The  defendant  and  respondent  Waldteufel 
was  the  owner  of  the  lands  and  premises  in 
Mendocino  county,  described  in  the  mortgage 
sought  to  be  foreclosed.  He  agreed,  with 
the  defendant  and  respondent  Mrs.  Pender- 
grast, that  he  would  sell  and  convey  the 
said   lands   and   premises   to   her    for    the 
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purchase  price  of  $10,000,  payable  $2,000 
in  cash  and  $$,000  according  to  the 
terms  of  the  promissory  note  and  mort- 
gage sued  on  in  this  action,  and,  as  part  of 
the  same  transaction,  Waldteufel  agreed 
with  defendant  Pendergrast  that  be  would 
repurchase  the  said  premises  from  her,  for 
the  sum  of  $10,000,  at  any  time  within  one 
year  from  the  date  of  the  consummation  of 
her  purchase,  If  she  should  elect  to  so  re- 
quire. 

Mrs.  Pendergrast  agreed  with  Waldteufel 
to  purchase  said  premises  from  him  on  said 
terms,  and  on  the  25th  day  of  August,  1916, 
Waldteufel  conveyed  said  premises  to  her 
by  a  grant,  bargain,  and  sale  deed,  and  she 
paid  him  therefor  the  sum  of  $2,000,  and 
made,  executed,  and  delivered  to  him  the 
promissory  note  for  $8,000  and  mortgage 
which  is  sought  to  be  foreclosed  in  this  ac- 
tion. The  note  was  payable  in  eight  equal 
Installments  of  $1,000  each,  beginning  one 
year  after  date,  with  interest  from  date  at 
the  rate  of  6  per  cent,  per  annum,  payable 
semiannually. 

As  a  part  of  the  same  transaction,  defend- 
ant Waldteufel  on  the  same  day  made,  ex- 
ecuted, and  delivered  to  his  codefendant  the 
following  receipt: 

"August  25,  1916.  Received  of  I>ncy  Pender- 
grast the  Bum  of  two  thousand  dollars  ($2,000) 
as  first  payment  of  the  Waldteufel  randi  in 
Redwood  Valley,  Mendocino  county,  California, 
consisting  of  70  acres  of  the  former  'Beaaore 
ranch'  (describing  the  boundaries  thereof) ;  also 
all  personal  property  on  said  70  acres  (with  cer- 
tain exceptions),  and  growing  crops;  also  all 
water  and  water  rights.  Balance  of  $8,000.00 
to  be  paid  at  the  rate  of  $1,000  per  annum  with 
interest  on  deferred  payments  at  six  per  cent, 
per  annum  payable  semiannually.  Said  J.  A. 
Waldteufel  agrees  to  buy  said  premises  .back 
from  said  Lucy  Pendergrast  at  any  time  with- 
in one  year  for  $10,000  if  she  so  elects,  but  has 
no  option  to  buy  unless  called  upon  to  do  so 
by  her.  [Signed]  J.  A.  Waldteufel.  I  agree 
to  the  above  contract.  [Signed]  Mrs.  Lucy 
Pendergrast." 

The  lower  court  found  that  this  receipt 
was  duly  acknowledged  and  entitled  to  rec- 
ord, and  was  duly  recorded  September  14, 
1916.  The  manner  of  Its  recordation  will  be 
referred  to  presently. 

On  the  31st  day  of  March,  1917,  after  t^e 
first  Installment  of  Interest  had  been  paid, 
defendant  Waldteufel,  for  a  good  and  valua- 
ble consideration,  duly  sold  and  assigned  the 
note  and  mortgage  of  Mrs.  Pendergrast  to 
plaintiff,  which  assignment,  the  court  found, 
was  duly  recorded  in  the  office  of  the  county 
recorder  of  Mendocino  county.  No  actual 
notice  to  plaintiff  of  the  collateral  agree- 
ment to  repurchase,  made  between  the  two 
defendants.  Is  pleaded,  or  attempted  to  be 
proved.  So  far  as  the  record  discloses  there 
was  no  notice,  other  than  whatever  construc- 
tive notice  may  be  Imputed  to  plaintiff,  by 
the  placing  of  record  In  the  recorder's  office 


of  that  document.  In  the  manner  hereinafter 
set  forth.  Waldteufel  did  not  disclose  to 
plaintiff  the  true  situation  until  Just  before 
the  foreclosure  action  was  commenced. 

On  the  8th  day  of  August,  1917,  the  de- 
fendant Pendergrast  elected  to,  and  dl[d,  re- 
quire the  repurchase  of  said  premises  by  the 
defendant  Waldteufel,  under  the  terms  of  bis 
agreement,  and  on  said  date  Waldteufel  ac- 
cepted from  Mrs.  Pendergrast  a  deed  of 
said  premises,  containing  this  clause: 

"This  deed  is  made  pursuant  to  instrument  re- 
corded in  Book  147  of  Deeds,  page  292,  records 
of  said  county,  and  the  intention  is  to  convey 
to  the  grantee  all  the  property  and  right  ac- 
quired by  the  grantors  by  that  certain  deed  re- 
corded in  Book  146  of  Deeds  at  page  00,  rec- 
ords of  said  county.  The  grantee  assumes  all 
the  incumbrances  on  said  property  subject  to 
all  the  equities  and  defenses  of  the  grantors." 

The  first  Installment  of  the  principal, 
$1,000,  was  not  paid  when  It  became  due, 
and  plaintiff  instituted  this  action.  Upon 
these  facts,  which  appear  In  the  findings,  the 
trial  court  made  another  finding  to  the  ef- 
fect that  plaintiff,  ever  since  the  date  of  the 
assignment  of  the  mortgage  to  plaintiff  by 
Waldteufel,  "has  been  and  now  Is  the  true 
and  lawful  owner  of  said  note  and  mort- 
gage, subject  to  the  rights  and  equities  of  the 
defendant  Lucy  Pendergrast,"  under  and  1^ 
virtue  of  her  agreement  of  repurchase  made 
and  entered  into  with  defendant  Waldteufel, 
and  that,  notwithstanding  the  terms  of  said 
promissory  note,  tbere  never  has  become  due 
thereon  the  sum  of  $1,000,  or  any  other  sum, 
on  account  of  principal  thereof.  Judgment 
was  thereupon  entered.  In  accordance  wltb 
tbe  findings,  that  plaintiff  take  nothing  by 
the  action. 

From  the  testimony  It  appears  that  the  re- 
cordation of  the  collateral  agreement,  or  re- 
ceipt, wherein  Waldteufel  agreed  to  repur- 
chase the  mortgaged  land  from  Mrs.  Pender- 
grast, was  accomplished  as  follows:  Some 
time  after  the  closing  of  the  transaction, 
and  before  the  assignment  by  Waldteufel  to 
the  plaintiff,  Mrs.  Pendergrast  caused  to  be 
prepared  by  her  attorney  a  purported  notice, 
written  at  the  bottom  of  the  repurchase 
agreement  and  on  the  same  sheet  of  paper. 
This  notice  stated  that — 

"The  foregoing  receipt  was  given  on  the  sale 
of  tbe  said  Waldteufel  ranch,  and  that  a  prom- 
Issory  note  and  mortgage  dated  August  6,  1916, 
and  recorded  [setting  out  the  record],  was  giv- 
en in  consideration  of  the  sale  of  said  randi, 
and  all  and  each  of  the  terms  of  the  above  and 
foregoing  receipt  and  agreement,  and  all  as- 
signees of  said  promissory  note  and  mortgage 
are  hereby  notified  accordingly,  and  they  take 
said  note  and  mortgage  subject  to  my  equity  and 
defense  as  set  forth  in  said  receipt  and  agree- 
ment." 

This  notice  was  signed  by  Mrs.  Pender- 
grast, acknowledged  by  her  alone,  and  anbee- 
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qnently  recorded  In  tbe  book  of  deeds  in  the 
re<!order'B  office. 

[1-3]  Appellant  contends  that  tbe  docu- 
ment did  not  affect  title  to  tlie  land,  was 
not  entitled  to  be  recorded  in  tbe  book  of 
deeds,  was  acknowledged  only  by  the  obligee, 
not  by  tbe  person  to  be  bound,  and  was  there- 
fore never  so  recorded  as  to  give  construc- 
tive notice.  An  Instrument,  not  entitled  to 
go  upon  record,  is  not  constructive  notice,  al- 
though recorded.  Parkside  Realty  Co.  v. 
MacDonald,  166  Cal.  426,  431,  137  Pac.  21. 
The  repurchase  agreement  of  August  25, 
1916,  was  not  acknowledged  by  either  Wald- 
teufcl  or  Mrs.  Pendergrast.  Of  Itself,  there- 
fore, It  was  not  entitled  to  be  recorded.  Nei- 
ther does  the  fact  that  It  was  physically  at- 
tached to,  and  by  reference  made  a  part  of, 
the  purported  notice,  signed  and  acknowledg- 
ed by  Mrs.  Pendergrast  add  to  Its  function 
as  Imputing  notice.  "Any  Instrument  or  judg- 
ment affecting  the  title  to  or  possession  of 
real  property  may  be  recorded  under"  chap- 
ter 4  of  the  Civil  Code,  relating  to  the  record- 
ing of  transfers.  Civil  Code,  §  1158.  By  "in- 
strument," as  used  In  this  section.  Is  meant 
"some  written  paper  or  instrument  signed 
and  delivered  by  one  person  to  another, 
transferring  tbe  title  to  or  creating  a  lien 
on  property,  or  giving  a  right  to  a  debt  or 
duty."  Hoag  v.  Howard,  55  Cal.  564,  566. 
l%e  Supreme  Court,  in  that  case,  after  a 
careful  examination  of  the  various  sections 
of  the  Civil  Code,  included  in  the  chapter 
on  recording  transfers,  supra,  continues: 

"Reference  is  particularly  made  to  sections 
1196  and  1216.  Section  1196  relates  to  the 
proof  of  the  execution  of  the  instmment,  and 
provides  that  it  may  be  proved  'by  the  party 
executing  it,  or  either  of  them.'  Section  1215 
defines  the  meaning  of  the  term  'conveyance'  as 
used  in  the  two  preceding  Bections,  as  embrac- 
ing 'every  instrument  in  writing  by  which  any 
estate  or  interest  in  real  property  is  created, 
aliened,  mortgaged  or  incumbered,  or  by  which 
the  title  to  real  property  may  be  affected,  except 
wills.' "    Hoag  V.  Howard,  supra. 

Measured  by  the  foregoing  test,  the  pur- 
ported notice  of  Mrs.  Pendergrast  was  not 
entitled  to  recordation,  and  imparted  con- 
structive notice  to  no  one. 

[4, 51  The  repurchase  agreement  between 
Mrs.  Pendergrast  and  Waldteufel  was  one 
which  the  parties  had  the  right  to  make, 
and  one  which  they  did  voluntarily  and  ex- 
pressly enter  Into.  Davis  v.  Davis,  19  Cal. 
App.  797,  800,  127  Pac.  1051.  On  the  repur- 
chase of  tbe  ranch  being  required  by  Mrs. 
Pendergrast  It  mattered  not  to  Waldteufel  to 
whom  the  purchase  money  should  be  paid. 
If  Mrs.  Pendergrast  was  satisfied  that  she 
owed  plaintiff  the  $8,000  on  the  note  and 
mortgage,  Waldteufel  cannot  after  agree- 
ing to  pay  the  Indebtedness,  claim  that  noth- 
ing Is  due.  Washer  v.  Independent  M.  &  D. 
Co.  142  Cal.  708,  76  Pac.  654.  "An  agree- 
ment on  the  part  of  a  grantee  to  pay  and  dis- 


charge B  mortgage  debt  upon  the  granted 
premises,  for  which  his  grantor  is  liable, 
renders  the  grantee  liable  to  the  mortgagee, 
and  In  an  action  for  the  foreclosure  of  the 
mortgage,  If  the  mortgaged  premises  are  in- 
sufficient to  satisfy  the  mortgage  debt,  judg- 
ment may  be  rendered  against  him  as  well  as 
against  the  mortgagor  for  the  amount  of  such 
deficiency.  This  liability  results  from  the 
familiar  doctrine  In  equity  that  a  creditor  Is 
entitled  to  the  benefit  of  all  securities  or 
collateral  obligations  that  his  principal  debt- 
or may  have  given  to  the  surety  for  tbe  pay- 
ment of  the  debt.  By  the  conveyance  of 
the  mortgaged  premises  and  the  assumption 
of  the  mortgage  debt  by  the  grantee,  tbe  lat- 
ter, as  between  him  and  his  grantor,  becomes 
primarily  liable  to  the  mortgagee,  and  his 
vendor  becomes  his  surety.  [After  citing 
cases.]  Tbe  argument  of  these  cases  is  that 
a  party  who  expressly  agrees  to  pay  a  partic- 
ular debt,  which  the  person  contracting  with 
him  admits  that  he  owes  to  a  tliird  par- 
ty cannot  thereafter  be  heard  to  say  that  the 
debt  Is  not  owing."    Davis  v,  Davis,  supra. 

That  Waldteufel  and  Mrs.  Pendergrast 
well  understood  the  nature  of  the  transac- 
tion relating  to  the  repurchase  of  the  land  is 
indicated  by  the  testimony  of  the  latter.  To 
do  other  than  apply  the  law  we  have  just 
quoted  to  tbe  facts  of  this  case  would,  for 
reasons  which  must  be  apparent  to  anyone, 
be  most  inequitable  and  unjust. 

The  claim  of  the  respondent,  based  upon 
tbe  collateral  agreement  to  repurchase,  Is 
that  the  mortgage  of  Mrs.  Pendergrast  con- 
ferred upon  its  holder  a  right  of  foreclosure 
only  in  case  she  failed  to  demand  repurchase, 
and  repayment,  within  tbe  year,  and  there- 
after breached  the  conditions  of  the  mort- 
gage; that  is,  that  plaintiff  took  only  such 
rights  as  Waldteufel  bad  under  the  original 
transaction.  Almost  the  identical  claim  was 
made  In  the  case  of  Merchants'  Bank  of  Buf- 
falo v.  WeiU,  163  N.  T.  486,  57  N.  E.  749,  79 
Am.  St.  Rep.  605.  The  facts  of  that  case  are 
so  similar  with  those  of  the  case  at  bar  as 
to  be  "on  all  fours"  with  It,  except  that  in 
that  case  no  attempt  was  made  to  record  the 
collateral  agreement,  while  here  the  attempt 
failed.    It  was  there  said: 

"When  this  assignment  was  made,  there  was 
no  defense  to  the  mortgage.  It  was  a  subsisting 
and  valid  obligation  for  the  amount  expressed 
as  owing  by  WeiU,  and  his  present  defense  to 
the  enforcement  of  his  liability  arises  from  his 
exercising  an  option,  conferred  by  an  unrecord- 
ed and  collateral  agreement,  to  rescind  the  sale 
of  the  property,  and  thus  be  relieved  from  the 
obligation  growing  out  of  it.  But  this  could 
not  be  said  to  have  been  a  defense  to  the  mort- 
gage existing  at  the  time  of  its  assignment,  for 
it  was  one  which  was  brought  into  existence  by 
the  mortgagor  at  a  time  subsequent.  Non  con- 
stat that  he  would  ever  exercise  his  option  to 
rescind  under  the  collateral  agreement,  and 
whether  he  would  do  so  would  depend  upon 
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events  and  considerations,  sabseqnently  occur- 
ring and  inflnencing  its  exercise. 

The  court  held  that  the  plaintiff  there, 
who  was  In  the  same  position  as  the  plain- 
tiff here^  was  entitled  to  enforce  the  appel- 
lant's liability  (the  same  as  Mrs.  Fender- 
grast  here)  for  any  deficiency  arising  from 
a  sale  of  the  mortgaged  premises. 

The  judgment  is  reversed. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

Opinion  of  Supreme  Court  Denying  Rehear- 
ing. 

On  application  for  a  hearing  in  this  court 
after  decision  by  the  District  Court  of  Ap- 
peal of  the  First  Appellate  District,  Division 
One. 

PER  CURIAM.  [6-*]  The  opinion  of  the 
lower  court  discusses  the  recordabillty  of  the 
notice  by  the  ■  defendant  Pendergrast.  In 
this  portion  of  the  opinion  we  are  not  ready  to 
concur  without  further  consideration.  It  Is 
Immaterial,  however,  whether  It  was  record- 
able or  not.  In  any  event  the  contract  of  re- 
purchase between  the  defendant  Waldteufel 
and  Mrs.  Pendergrast,  If  the  latter  chose  to 
avail  herself  of  it,  would  have  been  a  good 
defense  to  an  action  by  Waldteufel  to  fore- 
close the  mortgage.  Being  a  good  defense 
against  him,  it  would  be  a  good  defense 
against  his  assignee,  the  plaintiff,  stnoe  the 
mortgage  note  was  not  negotiable  under  the 
law  of  this  state  at  the  time  of  the  transac- 
tions here  Involved.  The  result,  so  far  as 
the  defendant  Pendergrast  is  concerned.  Is 
that  upon  the  facts  found  by  the  lower  court 
the  plaintiff  is  entitled  to  a  judgment  against 
her  foreclosing  any  interest  of  hers  in  the 
mortgaged  property,  but  not  to  a  deficiency 
judgment.  As  to  the  defendant,  Waldteufel, 
he  warranted  to.  the  plaintiff  the  validity  of 
the  mortgage  against  the  defense  Interposed 
in  this  case  (section  1774,  Civ.  Code),  and  is 
estopped  from  making  such  defense. 

The  application  for  a  rehearing  is  denied. 

All  concur. 


PEOPIiB  V.  HOPPER.    (Cr.  643.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    July'  30, 1919.) 

1.  Cbiminal  Law  <e=1037(l)— Objection  to 

Aboukent,  Not  Assigned  at  Tiue,  Not 

Reviewable. 

Where  defendant  did  not  assign  misconduct 

of  the  prosecuting  attorney  in  argument  at  the 

time  when  the  objectionable  statement  was  made 

to  the  jury,  such  objection  will  not  be  considered 

mi  appeal. 


2.  CamiTAL  IiAW  «s>814(12)  —  Iitstbuctior 

AS   TO    PbESTTKPTION    OF    OOOD    RSPDTATIOR 

or  Defendant  Ebboneoub  Wheh  Not  nr 

Issin:. 

In  a  prosecution  for  manslaughter,  where  no 
evidence  was  offered  for  or  against  defendant's 
reputation,  an  instruction  that  the  law  pre- 
sumed defendant  had  a  good  reputation  for 
truth,  honesty,  and  integrity  was  properly  re- 
fused, despite  Code  Civ.  Proc  {  1847. 

3.  Ckiminal  Law  €=829(5)— Retusai,  or  In- 
stbugtion  Covebed  bt  One  Given  Not  Eb- 

BOB. 

In  a  prosecution  for  manslaughter,  the  court 
properly  refused  to  Instruct  that  defendant  was 
entitled  to  act  on  the  appearances  as  they  pre- 
sented themselves  to  him  as  a  reasonable  man, 
though  it  might  subsequently  turn  out  that  dece- 
dent was  unarmed,  and  there  was  no  danger  to 
defendant,  where  another  instruction  covered  the 
same  ground,  without  error  of  which  defendant 
can  complain. 

4.  Cbiuinai.  Law  «=s829(11)  —  Instbuotion, 
Repetition  or  One  Given,  Pbopsklt  B*- 
rusED. 

In  a  prosecution  for  manslaughter,  where 
the  court  charged  that  the  jury  should  consider 
with  caution  any  testimony  as  to  defendant's 
oral  admissions,  it  did  not  err  in  refusing  to 
instruct  that  declarations  are  weak  and  unsat- 
isfactory in  their-nature  as  evidence,  etc. 

5.  Cbiminai.  Law  €=3829(8)  —  Instbdotion, 
Repetition  of  One  Given,  Pbopeblt  Re- 
fused. 

In  a  prosecution  for  manslaughter,  the  trial 
court  did  not  err  in  refusing  to  charge  that 
evidence  of  decedent's  bad  character  for  peace 
and  quiet  could  be  considered  by  the  jury,  where 
the  subject-matter  was  sufficiently  covered  by 
another  instruction. 

6.  Homicide  ®=>341  —  On  Conviction  or 
Manslauqhteb  Defendant  Cannot  Cox- 
plain  OF  iNSTBUCnON  A8  TO  MCBDEB. 

Where  defendant  was  convicted  of  man- 
slaughter only,  he  cannot  complain  of  the  court's 
act  in  omitting  to  give  part  of  his  requested  in- 
struction enumerating  the  facts  on  which  a 
reasonable  doubt  should  cause  acquittal  of  mur- 
der. 

7.  HoificiDE  €=»199— Evidence  of  DarNKKN- 
NESS  Goes  Only  to  Degree  of  Cbiws. 

In  a  prosecution  for  homicide,  evidence  of 
drunkenness  can  be  .considered  only  to  deter- 
mine the  degree  of  the  crime,  the  weight  to  be 
given  which  is  a  matter  for  the  jury  to  deter- 
mine in  connection  with  all  the  other  evidence 
and  circumstances. 

8.  HoHioiDB  €=»178  — In  DBTBBmNiNO  In- 
tent Jubt  can  Consideb  Means  Used. 

In  determining  the  intention,  at  the  time  of 
the  killing,  of  defendant,  charged  with  the  homi- 
cide, the  jury  is  entitled  to  consider  the  means 
used  in  malung  the  fatal  assault. 

9.  Homicide  «=»290  —  Instbuohon  to  Con- 
sideb Means  of  Kiixino  in  DETKBMiniNa 
Degree  Pbofeb. 

In  a  prosecution  for  homicide.  In  defining 
murder  of   the  first  and  second   degrees    and 
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(Ml  p.) 
manslaughter,   the   trial   conrt  properly  stated 
that  in  determining  defendant's  intention  it  was 
important  to  consider  the  means  used  to  accom- 
plish the  killing, 

10.  Chiuinai,  liAW  «=»922(16)— iNSTBUcnoH 

AS  TO  NECESSITT  OF  PbOOF  BEYOND  REASON- 
ABLE Doubt  Pbopeb. 
Id  a  prosecution  for  manslaughter,  when 
taken  with  the  otHfer  instructions,  a  charge  that, 
if  the  commission  of  the  homicide  by  defendant 
is  proved  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  it  devolves  on  defendant  to 
prove  circumstances  of  mitigation,  etc.,  held  not 
erroneous,  as  virtually  instructing  that  defend- 
ant should  prove  mitigation  or  justification,  and 
not  that  he  might  raise  a  reasonable  doubt  as 
to  such  defense. 


ffl7 


Appeal  from  Superior  Court,  Kern  Ooun- 
ty ;   T.  N.  Harvey,  -Judge. 

John  Albert  Hopper  was  convicted  of  man- 
slaughter, and  be  appeals.    Affirmed. 

E.  J.  Emmons,  of  Bakersfleld,  for  appel- 
lant 

U.  S.  Webb,  Atty.  Gen.,  Joseph  U  Lewln- 
sobn,  Deputy  Atty.  Gen.,  and  Jerry  H.  Powell, 
of  Los  Angeles,  for  the  People 

CONREY,  P.  J.  The  defendant  appeals 
from  a  Judgment  rendered  against  him  upon 
donvlction  of  the  crime  of  manslaughter. 

{1]  Appellant  charges  the  district  attorney 
with  misconduct  in  making  a  certain  state- 
ment in  his  argument  to  the  Jury.  No  as- 
signment of  such  misconduct  was  made  by 
defendant  at  the  time  when  the  statement 
was  made  to  the  Jury,  and  the  objection  will 
not  be  considered  now. 

Appellant  claims  that  the  court  erred  in 
refusing  the  following  instructions  request- 
ed by  him: 

1.  "Tou  are  instructed  that  the  law  presumes 
that  the  defendant  has  a  good  reputation  for 
truth,  honesty,  and  integrity." 

2.  "The  defendant  would  be  entitled  to  act 
ai>on  the  appearances  as  they  presented  them- 
selves to  him  as  a  reasonable  man,  although  it 
might  subsequently  turn  out  that  Warn  was 
unarmed,  and  in  fact  there  was  no  danger  to  the 
defendant." 

8.  "Xou  are  instructed  that  declarations  are 
very  weak  and  unsatisfactory  in  their  nature 
aa  evidence,  and  yoa  are  instructed  that  it  is 
your  duty  to  scrutinize  closely  any  evidence  of 
declarations  owing  to  such  fact.  The  extraju- 
dicial statements  of  a  prisoner,  unaccompanied 
with  other  facta  or  circumstances,  are  not  suf- 
ficient, and  will  not  justify  a  conviction." 

4.  "Evidence  of  the  bad  character  of  the  de- 
ceased for  peace  and  quiet  can  be  considered  by 
you  as  having  a  tendency  to  show  the  purpose 
and  intent  at  the  time  of  the  aSray  that  actu- 
ated the  deceased,  and  can  be  considered  further 
by  yon  for  the  purpose  of  arriving  at  the  con- 
dition of  the  defendant's  mind  at  the  time  of 
firing  the  fatal  shot,  if  the  defendant  is  shown 
by  the  evidence  to  have  known  the  reputation 
of  the  deceased  for  peace  and  quiet." 


5.  "Ton  are  instructed  that  it  is  the  duty  of 
the  prosecution  to  prove  every  material  fact 
necessary  to  constitute  the  charge  against  the 
defendant  beyond  all  reasonable  doubt  and  to  a 
moral  certainty,  and  in  this  case  among  the  ma- 
terial facts  to  be  proven  are,  first,  that  the  de- 
ceased was  killed  by  the  defendant;  second, 
that  the  killing  was  done  with  malice  afore- 
thought and  with  premeditation.  And  if  yoii 
have  a  reasonable  doubt  upon  any  one  of  these 
material  facts,  it  is  your  duty  to  acquit  the  de- 
fendant of  murder  in  the  first  degree." 

[2]  The  court  did  not  err  In  refusing  any 
of  these  requested  instructions.  Under  the 
first  point,  appellant  relies  upon  section  1847 
of  the  Code  of  Civil  Procedure.  The  re- 
quested instruction  does  not  conform  to  that 
section.  Moreover,  no  evidence  was  offered 
in  this  case  for  or  against  the  reputation  of 
the  defendant  in  any  particular,  and  we  are 
unable  to  see  that  appellant  has  been  prej- 
udiced by  the  absence  of  this  instruction, 
even  if  appropriately  It  could  have  been 
given. 

[3]  The  second  point  Is  sufficiently  met  by 
the  fact  that  the  court  did  give  to  the  jury 
the  following  Instruction: 

"The  jury  are  instructed  that  the  defendant 
as  a  reasonable  man,  knowing  what  he  knew 
and  seeing  what  he  saw,  had  a  right  to  act  upon 
the  appearances  aa  they  presented  themselves  to 
him  as  a  reasonable  man,  even  if  yon  find  that 
Warn  at  the  time  was  actually  unarmed,  and  if 
the  defendant  as  such  reasonable  man,  laiowing 
what  he  knew  and  seeing  what  he  saw,  had  a 
right  to  believe  and  did  believe  from  such  ap- 
pearances that  he  was  about  to  suffer  great 
bodily  harm  at  the  hands  of  Warn,  and  that  if, 
acting  alone  upon  such  belief,  he  fired  the  shot 
at  Warn,  then  I  instruct  yon  that  the  defend- 
ant is  entitled  to  an  acquittal  at  your  hands." 

Without  saying  that  the  instruction  given 
Is  entirely  correct,  we  do  say  that  it  Is  free 
from  any  error  of  which  the  defendant  Is 
entitled  to  complain.  This  instruction  hav- 
ing been  given,  the  defendant  could  not  be 
prejudiced  by  the  refusal  of  the  court  to 
Instruct  the  Jury  In  the  language  requested 
by  him. 

[4]  In  connection  with  point  3,  it  should 
be  noted  that  the  court  Instructed  the  jury 
that,  "if  there  Is  any  testimony  as  to  the 
oral  admissions  alleged  to  have  been  made 
by  the  def^idant,  you  are  instructed  that 
you  are  to  receive  the  same  and  consider 
them  with  caution,"  and  also  fully  chargea 
the  Jury  as  to  the  necessity  for  proof  of  de- 
fendant's guilt  beyond  all  reasonable  doubt. 
From  the  defendant's  own  testimony  It  ap- 
pears that  he  fired  the  Shot  by  which  Warn, 
the  deceased,  was  killed.  Aside  from  the 
extrajudicial  admissions  shown  by  the  tes- 
timony, the  evidence  against  the  defendant 
is  abundant  and  clear  as  to  aU  matters  con- 
nected with  such  ezttajudlclal  statements 
or  admissions  by  the  defendant. 
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[I]  Under  point  4,  we  note  tbat  the  court 
butructed  the  Jury  aa  follows: 

"You  are  instructed  that  the  defendant  had  a 
tight,  at  the  time  of  firing  the  fatal  shot,  to 
consider  fully  all  acts  of  violence  that  he  had 
seen  the  deceased  commit,  all  threats'  that  he 
had  heard  the  deceased  make,  together  with  the 
disposition  of  the  deceased,  as  the  defendant 
knew  it,  in  order  that  the  defendant  might  know 
or  believe  what  the  deceased  meant  or  intended 
at  the  time  that  the  fatal  shot  was  fired." 

There  was  no  evidence  of  bad  "reputation" 
of  the  deceased  for  peace  and  qulel^  but  the 
defendant  testified  concerning  a  quarrel 
which  he  bad  recently  witnessed  between  the 
deceased  and  another  person.  In  which  the 
deceased  used  threatening  language  toward 
that  other  person.  The  subject-matter  of  the 
Instruction  refused  by  the  court  was  suffi- 
ciently covered  by  the  Instruction  given  as 
above  stated. 

[I]  Under  the  fifth  point,  it  Is  admitted 
tbat  the  court  gave  all  of  the  requested  in- 
struction except  t^e  last  sentence  thereof. 
In  view  of  the  fact  that  defendant  was  con- 
victed of  manslaughter  only,  he  is  in  no 
position  to  complain  of  this  modification  of 
the  instruction,  and  we  need  not  discuss  the 
merits  of  appellant's  criticisms  thereon. 

[7]  6.  Appellant  objects  to  the  closing  sen- 
tence of  the  fourteenth  instruction,  which  Is 
as  follows: 

"Evidence  of  drunkenness  can  only  be  consid- 
ered by  the  Jury  for  the  purpose  of  determining 
the  degree  of  crime,  and  the  weight  to  be  given 
it  is  a  matter  for  the  jury  to  determine  in 
connection  with  all  the  other  evidence  and  cir- 
cumstances in  proof  in  the  case." 

The  language  quoted  is  a  correct  state- 
ment of  the  law.    People  v.  Eeyes,  715  Pac.  6. 

[I,  f  ]  7.  Instruction  No.  17  defines  murder 
of  the  first  and  second  degrees  and  man- 
slaughter. In  that  instruction  the  court 
said: 

"In  determining  the  intention  of  the  defend- 
ant at  the  time  of  the  transaction  complained 
of  it  is  important  to  consider  the  means  used  to 
accomplish  the  killing." 

It  is  of  this  statement  in  the  instruction 
tbat  appellant  complains.  There  Is  no  doubt 
In  our  minds  that  the  Jury  Is  entitled  to  con- 
sider the  means  used  by  one  in  making  an 
assault  as  an  element  in  the  determination 
of  his  intention  at  the  time.  The  statement 
quoted,  especially  in  the  connection  in  which 
It  was  used,  is  without  error. 

[10]  8.  Instruction  No.  21  reads  as  fol- 
lows: 

"Upon  a  trial  for  murder,  if  the  commission  of 
the  homicide  by  the  defendant  is  proved  to  a 
moral  certainty  and  beyond  a  reasonable  doubt, 
then  it  devolves  upon  the  defendant  to  prove 
circumstances  of  mitigation  or  that  justify  or 
excuse  the  act,  unless  the  proof  on  the  part  of 


the  prosecution  tends  to  show  that  the  crime 
only  amounts  to  manslaughter,  or  that  the  de- 
fendant waa  justifiable  or  excusable." 

Appellant's  objection  to  this  Instruction  Is 
that— 

"It  was  virtually  instmcting  the  jury  that  the 
defendant  should  prove  mitigation  or  justifica- 
tion, and  not  that  he  might  raise  a  reasonable 
doubt  as  to  these  defenses." 

We  think  that  the  instruction,  when  taken 
together  with  the  other  Instructions  given  by 
the  court  to  the  Jury,  was  without  error.  The 
Jury  was  fully  instructed  that  the  burden 
was  upon  the  prosecution  to  prove  defend- 
ant's guilt  beyond  a  reasonable  doubt. 

9.  The  last  point  Insisted  upon  refers  to 
an  Instruction  concerning  the  right  of  self- 
defense.  That  the  instruction  correctly  stat- 
ed the  law  Is  not  denied,  but  appellant  claims 
that  there  was  no  evidence  to  which  It 
could  apply,  and  therefore  that  the  instruc- 
tion was  confusing  and  misleading.  There 
was  evidence  of  circumstances  to  which  the 
instruction  reasonably  might  be  applied. 

Our  examination  of  the  case  convinces  us 
that  the  defendant  had  a  fair  trial,  free 
from  prejudicial  error,  and  that  he  was  for- 
tunate to  escape  with  a  conviction  whicb 
reduced  his  offense  to  manslaugibter. 

The  judgment  Is  affirmed. 

We  concur:    SHAW,  J;   JAMBS,  J. 


ANDREWS  T.  KARL.    (Civ.  2928.) 

(District    Court    of   Appeal,    Second    District, 
Division  2,  California.    July  31,  1919.) 

1.  Veitdob  and  Pubohasbb  ®=393,  96(2),  187— 
Whebe  Tiub  is  of  the  EIssencb,  Fobfxi- 

TUBB  RBSBLTS  on  BbBACB  OF'  ConTKACT. 

Where  time  is  made  of  the  essence  of  a 
contract  for  the  sale  of  land,  terminating  it  on 
failure  to  comply  strictly  and  punctually  with 
conditions,  the  effect  is  to  entail  a  forfeiture  on 
the  mere  default  of  the  purchaser  by  his  failure 
to  make  payments  when  and  as  he  obligated 
himself  to  do,  if  the  vendor  has  not  waived  the 
default  or  forfeiture,  as  is  within  his  right  by 
express  agreement  vr  unequivocal  acts  or  de- 
meanor. 

2.  Vbndob  and  Pxtbchaseb  «=995(2),  101— 
Waives  Suspends  Right  of  FoBFErrtnui 
Which  can  be  Revived  only  on  Noncx. 

Where  the  conduct  of  the  vendor  of  land,  or 
the  entire  course  of  business  between  him  and 
the  purchaser,  amounts  to  a  waiver  of  the  clause 
in  the  contract  making  time  of  the  essence,  the 
waiver  creates  a  temporary  suspension  of  the 
right  of  forfeiture  in  the  vendor  for  delay  in 
payment  by  the  purchaser,  which  can  be  revived 
only  by  giving  definite  and  specific  notice  of  the 
vendor's  intention. 
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3.  Vendor  awd  Pubchabeb  e=»96(2),  101— 
Waives  ov  Pobfeitube  Not  Revived. 

Where  the  vendor  of  land  on  maturity  of 
the  first  annual  installment  stated  that  he  did 
not  need  the  money,  bat  that  instead  the  pur- 
chasers could  continue  to  improve  the  property, 
increasing  its  value,  and  endeavor  to  resell  it, 
the  vendor  thereby  waived  any  forfeiture  in- 
curred by  the  purchasers  through  failure  to 
make  payment  promptly  on  time,  and,  the  ven- 
dor* never  having  given  notice  of  intention  to 
restore  the  right,  it  was  not  revived. 

4.  Vendob  and  Pttbchabeb  €=986,  191,  296— 
Refusal  or  Vendee  to  Pebtobh,  Aban- 
donment OF  CONTBAOT. 

Willful  refusal  by  a  vendee  of  land  to  per- 
form his  agreement  amounts  to  an  abandonment 
of  the  contract  by  him,  and  the  repudiated  con- 
tract is  no  protection  to  the  vendee  in  posses- 
sion against  the  legal  tittle,  but  the  vendor  may 
recover  possession  in  an  action  of  ejectment. 

Appeal  from  Superior  Conrt,  Orange  Conn- 
ty;   Wm.  D.  Dehy,  Judge. 

Action  by  R.  C.  Andrews  against  A.  KarL 
From  conditional  Judgment  for  plaintiff,  he 
appeals.    Affirmed. 

Kendrick  &  Ardls,  of  Los  Angeles,  for  ap- 
pellant. 

H.  C.  Head,  of  Santa  Ana,  for  respondent. 

FINItAYSON,  P.  J.  Tills  Is  an  action  In 
ejectment  to  recover  possession  of  real  prop- 
erty in  Orange  county.  The  judgment,  after 
adjudging  plaintiff  to  be  the  owner,  directs 
defendant  to  deliver  possession  upon  the  pay- 
ment to  him  by  plaintiff  of  $1|000.  Plaintiff, 
claiming  that  he  is  entitled  to  possession  un- 
conditionally, appeals  from  the  Judgment. 

The  outstanding  facts,  as  shown  by  the 
findings,  are  substantially  as  follows:  On 
November  7,  1913,  plaintiff,  being  then  the 
owner  of  the  property,  and  defendant  and 
one  M.  Neimark,  executed  a  written  contract 
whereby  plaintiff,  as  the  vendor,  agreed  to 
sell  and  convey  the  property  to  defendant  and 
Neimarlc,  as  the  vendees,  for  $21,350,  payable, 
$2,000  at  the  date  of  the  execution  of  the  con- 
tract, and  the  balance  in  equal  installments, 
the  first  installment,  $1,000,  to  be  paid  on 
February  10,  1914,  the  second,  $1,350,  on 
January  1,  1915,  and  the  remaining  install- 
ments on  the  1st  day  of  January  of  each  suc- 
ceeding year  to  and  Including  January  1, 
1924,  with  interest  on  all  deferred  payments. 
The  vendees  Ulcewise  agreed  to  pay  all  state 
and  county  taxes  and  assessments.  The  ven- 
dees were  to  be  entitled  to  all  crops  grown 
upon  the  land.  Time  was  made  of  the  es- 
sence of  the  contract  It  also  was  -provided 
that  if  the  vendees  failed  to  comply  with  the 
terms  of  the  contract,  they  should  forfeit  all 
rights  to  the  property  and  to  any  moneys  paid 
by  them.  Upon  the  execution  of  the  contract 
the  vendees  entered  into  possession  thereun- 


der. No  part  of  the  purchase  price  has  beai 
paid,  except  the  $2,000  paid  at  the  date  of  the 
execution  of  the  contract  Nor  have  the-  ven- 
dees paid  any  part  of  the  taxes  for  the  year 
1915.  The  action  was  commenced  December 
17, 1915.  After  the  execution  of  the  contract, 
but  prior  to  February  10,  1914 — on  which 
date  the  first  annual  Installment  was  pay- 
able by  the  vendees — plaintiff  orally  informed 
the  vendees  "that  he  did  not  need  the  money, 
and  that  it  would  be  better  for  them  to  use 
the  money  in  working  and  improving  the 
land,  and  thereby  increase  the  value  thereof, 
and  that  after  they  had  improved  the  land  it 
could  be  sold  and  the  plaintiff  receive  from 
the  purchase  price  the  amount  due  him  under 
the  terms  of  the  contract;  •  •  •  that  de- 
fendant had  said  M.  Neimark  would  then  be 
repaid  the  sum  of  $2,000  which  they  had  paid 
on  account  of  the  purchase  price  of  the  land, 
*  *  *  and  that  the  balance  obtained  on 
the  sale  of  said  land  could  be  divided  equally 
between  the  plaintiff  and  defendant  and  said 
M.  Neimark,  and  that  the  defendant  and  said 
M.  Neimark  could,  in  that  way,  make  a  good 
profit  from  their  labor  In  working  and  im- 
proving the  land."  In  May,  1915,  defendant 
purchased  all  the  interest  of  his  covendee, 
Neimark.  Ever  since  plaintiff  Informed  the 
vendees  that  he  did  not  need  the  money,  and 
that  it  would  be  better  for  them  to  use  the 
money  in  working  and  improving  the  land, 
etc.,  defendant  has  worked  upon  and  improv- 
ed the  property  in  accordance  with  the  pro- 
posal thus  made  to  him  and  his  covendee. 
Plaintiff  purchased  from  the  vendees  for 
$1,000,  the  crop  that  was  on  the  land  at  the 
time  they  took  possession;  and  the  court 
finds  that,  of  the  $2,000  paid  to  plaintiff  at 
the  date  of  the  execution  of  the  contract  of 
sale,  $1,000  was  repaid  to  the  vendees  for  the 
crop.  Wherefore,  the  court  finds  that  the 
vendees  "received  the  benefit  of  the  said  crops 
so  purchased  by  plaintiff,  and  plaintiff  receiv- 
ed the  use  and  benefit  of  the  other  $1,000,  and 
no  more."  Prior  to  the  action,  but  how  long 
prior  thereto  the  court's  findings  do  not  states 
plaintiff  demanded  possession,  with  which  de- 
mand defendant  refused  and  still  refuses 
compliance.  As  a  conclusion  of  law,  the 
court  found  that — 

"Plaintiff  is  entitled  to  a  judgment  adjudging 
that  he  is  the  owner  of  all  the  real  property  de- 
scribed in  plaintiff's  complaint;  and  for  a  judg- 
ment that  the  defendant  deliver  possession  there- 
of to  the  plaintiff  upon  the  payment  to  defend- 
ant, A.  Karl,  by  plaintiff,  of  the  sum  of  one 
thousand  dollars  with  interest  at  the  rate  of 
seven  per  cent  per  annum  from  November  17. 
1913." 

For  reasons  presently  to  be  stated,  we  think 
the  facts  found  by  the  court  show  a  waiver 
of  the  clause  making  time  of  the  essence  of 
the  contract,  and  that  plaintiff's  right  to  a 
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forfeiture  of  the  vendees'  rights  under  the 
contract  was  temporarily  suspended — so 
temporarily  suspended  that  his  right  to  a  for- 
feiture could  be  restored  only  by  giving  a 
definite  and  specific  notice  of  his  Intention 
to  exercise  the  right  If  the  vendees  should 
fail  to  pay,  within  a  reasonable  time,  all  sums 
due  under  the  contract  If  there  was  such  a 
waiver  and  susi)ension  of  the  right  of  for- 
feiture, then  plaiutlfC  is  not  In  a  position  to 
complain  of  the  Judgment  For  if  there  was 
such  waiver  and  temporary  suspension  of  the 
right  of  forfeiture — not  restored  by  a  suffi- 
cient notice, of  intention  to  revive  the  orig- 
inal contractual  relations  and  obligations — 
then  plaintiff  was  not  entitled  to  the  posses- 
sion for  fallnre  of  the  vendees  to  make  the 
payments  at  the  times  fixed  therefor  in  the 
written  contract  And  If  not  entitled  to  a 
Judgment  awarding  him  possession,  plaintiff 
cannot  complain  of  a  Judgment  that  gives 
him  the  possession  conditionally,  1.  e.,  pos- 
session conditioned  upon  his  payment  of  the 
sum  of  $1,000. 

It  should  be  stated  here  that  the  facts 
found  by  the  court,  and  which,  for  reasons 
presently  to  be  given,  were  sufficient  to  estab- 
lish a  waiver  of  the  stipulation  making  time 
of  the  essence,  are  fairly  within  the  Issues 
tendered  by  respondent's  answer.  Defend- 
ant, it  Is  true,  did  not  plead  the  written  cob- 
tract  set  forth  in  the  findings.  He  did,  how- 
ever, plead  a  contract  of  purchase,  made  with 
plaintiff,  under  which  he  and  his  covendee 
took  possession,  though  his  answer  does  not 
attempt  to  set  forth  all  the  terms  of  the  con- 
tract, nor  does  it  specifically  allege  whether 
it  was  written  or  oral.  But  his  answer  does 
allege  substantially  all  the  facts  found  by 
the  court  respecting  what  plaintiff  said  to  the 
vendees,  some  time  prior  to  February  10, 
1914,  to  the  effect  that  he  did  not  need  the 
money,  that  it  would  be  better  for  them  to  use 
it  in  improving  the  land,  and  that  they  could 
then  sell,  etc.  That  is,  the  answer  alleges 
all  the  facts  which  constitute  the  waiver 
upon  which  defendant  relies. 

[1 ,  2]  Thus,  then,  is  presented  the  question 
of  the  correlative  rights  of  the  parties  imder 
the  facts  as  found  by  the  court.  Where  time 
is  made  of  the  essence  of  the  contract,  termi- 
nating it  upon  a  failure  to  comply  strictly 
and  punctually  with  its  conditions,  its  effect 
is  to  entail  a  forfeiture  by  sheer  force  of  the 
contract  itself,  upon  the  mere  default  of  the 
purchaser  by  his  failure  to  make  payments 
at  the  times  and  in  the  manner  that  he  ob- 
ligated himself  to,  provided,  however,  that 
the  vendor  has  not  waived  the  default  or 
consequent  forfeiture,  which  he  has  the  right 
to  do.  This  he  may  do  by  express  agreement 
to  that  effect,  or  by  unequivocal  acts  or  de- 
meanor affording  reasonable  inducement  for 
the  purchaser,  in  reliance  thereon,  to  alter  his 
course  as  to  strict  and  punctual  compliance 
with  his  contract,  either  in  advance  of  or 


after  the  prescribed  time.  The  stipulation  that 
time  shall  be  of  the  essence  of  the  contract  is 
made  solely  for  the  benefit  of  the  vendor. 
The  rule  that  the  vendor,  by  his  conduct,  may 
waive  strict  performance  and  temporarily 
suspend  his  right  of  forfeiture  is  based  on  the 
doctrine  that  he  should  not  be  permitted  to 
use  a  provision  Intended  for  his  benefit  as  a 
means  of  Intrapplng  the  purchaser.  And 
where  the  conduct  of  the  vendor,  or  the  en- 
tire course  of  business  between  the  parties, 
amounts  to  a  waiver  of  the  clause  in  the  con- 
tract making  time  of  the  essence,  such  waiver 
creates  a  temporary  suspension  of  the  right 
of  forfeiture,  which  can  only  be  revived  by 
giving  definite  and  specific  notice  of  an  inten- 
tion to  revive  and  enforce  it  Stevinson  t. 
Joy,  164  C3aL  279,  285,  128  Fac.  751 ;  Boone 
V.  Templeman,  158  Gal.  290,  297, 110  Pac.  947, 
139  Am.  St  Eep.  126;  Myers  v.  Williams,  173 
Cal.  304,  159  Pac.  982;  Pearson  v.  Brown,  27 
Cal.  App.  125,  129,  148  Pac.  956;  Barmester 
v.  Horn,  35  CaL  App.  549,  170  Pac.  674;  Gray 
V.  Pelton,  67  Or.  239,  135  Pa&  755. 

[3]  The  proposal  made  by  plaintlfl  to  de- 
fendant and  his  covendee,  prior  to  the  matu- 
rity of  the  first  annual  Installment  on  Febru- 
ary 10, 1914,  could  only  have  the  effect  to  lull 
the  vendees  into  a  sense  of  security,  and  in- 
duce them  to  beUeve  that  no  payments  need 
be  made  at  the  times  provided  by  their  con- 
tract, but  that.  Instead,  they  could  continue 
to  Improve  the  property,  thereby  Increasing 
its  value,  look  for  a  purchaser,  endeavor  to 
sell  the  land,  and,  if  they  succeeded  in  finding 
a  purchaser  willing  to  buy  for  an  adequate 
price,  adjust,  after  such  sale^  aU  the  financial 
matters  t>etween  plaintiff  and  themselves 
growing  out  of  their  contract  And  because 
the  natural  consequence  of  plaintiff's  propos- 
al was  to  lull  the  vendees  Into  a  sense  of  se- 
curity and  cause  them  to  believe  that  no  pay- 
ments need  be  made  until  they  succeeded  in 
finding  a  purchaser  for  the  land,  his  conduct 
was  tantamount  to  a  waiver  of  any  default 
on  the  part  of  the  vendees,  not  only  as  to  the 
one  payment,  but  as  to  all  that  they  should 
have  made,  under  the  strict  terms  of  their 
contract,  prior  to  the  action.  It  Is  a  reason- 
able inference  from  the  facts  found  by  the 
coiu-t  that  defendant  and  his  covendee  had 
not  succeeded  in  finding  a  purchaser  before 
the  action  was  begun.  The  court  found  that 
the  plaintiff  told  the  vendees,  not  only  that 
he  did  not  need  the  money,  but  that  "it  would 
be  better  for  them  to  use  the  money  in  work- 
ing and  improving  the  land,  •  •  •  and 
that  after  they  had  improved  the  land  it 
could  be  sold  and  the  plaintiff  receive  ^from 
the  purchase  price  the  amount  due  him." 
Thus  no  definite  time  was  fixed  within  which 
the  vendees  might  sell  the  property.  Unless 
notified  by  the  plaintiff  that  be  had  changed 
his  mind,  the  time  within  whirti  they  might 
find  a  satisfactory  purchaser  might  run  on 
indefinitely,  so  that  no  payment  need   be 
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made,  under  tbe  terms  of  the'  written  con- 
tract, unless  and  until  plaintiff  notified  them 
of  bia  Intention  to  rerive  tbe  original  con- 
tractual obligations.  And  since  plaintiff 
never  gave  defendant  or  his  covendee  definite 
and  specific  notice  of  an  intention  to  restore 
the  right  of  forfeiture,  by  giving  notice  to 
make  the  payments  as  provided  by  the  con- 
tract, and  a  reasonable  time  thereafter  with- 
in which  to  comply  therewith,  It  follows  that 
the  right  of  forfeiture,  temporarily  suspended 
by  plaintiff's  conduct,  was  not  revived  before 
he  began  his  action  to  recover  possession. 

[4]  Appellant  cites  authorities  to  the  effect 
that  where  the  vendee  refuses  to  perform  the 
contract,  the  vendor,  at  his  election,  may 
treat  the  vendee  as  a  trespasser  or  as  a  tenant 
at  will,  against  whom  ejectment  will  Ue. 
Undoubtedly  it  is  the  rule  that  where  a  ven- 
dee in  possession,  neither  performing  nor 
willing  to  iMrform,  has  absolutely  refused  to 
complete  the  contract,  he  may  be  treated  as 
one  who  has  abandoned  the  contract  under 
which  he  entered,  and  the  vendor,  by  an  ac- 
tion in  ejectment,  may  recover  the  possession. 
The  willful  refusal  of  the  vendee  to  perform 
his  agreement  amounts  to  an  abandonment  of 
the  contract  by  him;  and  a  repudiated  con- 
tract is  no  protection  to  a  vendee  in  posses- 
sion against  the  legal  title.  Whittier  v. 
Stege,  61  Cal.  238;  Hicks  v.  Lovell,  64  Cal. 
14,  27  Pac.  042,  49  Am.  Bep.  679.  While  there 
can  be  no  doubt  of  the  existence  of  the  rule 
invoked  by  appellant,  the  difficulty  that  con- 
fronts him  is  that  the  facts  pleaded  by  re- 
spondent, and  found  by  the  court,  do  not  show 
an  abandonment  of  the  contract  on  the  part 
of  the  respondent,  nor  a  refusal  to  perform. 
Instead,  they  show  that  respondent  was  rely- 
ing upon  appellant's  statement  that  after  the 
vendees  "had  improved  the  land" — an  Indef- 
inite period  of  time — it  could  be  sold,  and 
theA  the  sums  due  appellant,  whatever  they 
might  be,  could  be  paid.  True,  the  oral  pro- 
posal made  by  appellant  to  respondent  and 
his  covendee  and  acted  upon  by  them,  did  not 
create  an  enforceable  contract;  but,  under 
the  doctrine  of  estoppel,  it  did  effect  a  waiver 
of  the  time  clause  and  a  temporary  suspen- 
sion of  appellant's  right  to  a  forfeiture — a 
temporary  suspension  that  could  be  revived 
only  by  giving  a  definite  and  specific  notice 
of  an  intention  to  that  effect  and  a  reason- 
able opportunity  to  the  vendees  to  comply 
therewith.  There  is  no  pretense  that  appel- 
lant ever  gave  either  of  his  vendees  notice  of 
his  intention  to  revive  the  original  contrac- 
tual relations  and  obligations.  It  is  true  the 
complaint  alleges,  and  the  court  finds,  that 
"plaintiff  has  demanded  of  said  defendant 
A.  Earl  the  possession  of  said  property."  But 
a  demand  for  possession  is  not  the  equivalent 
of  a  notice  to  the  vendee  to  perform  the  cov- 
enants stipulated  by  him  in  his  contract  of 


purchase.  Nor  does  It  appear  when  the  de- 
mand for  possession  was  made.  It  may  have 
been  made  on  the  very  day  the  action  was 
commenced.  So  that,  even  if  a  demand  for 
possession  could  be  deemed  the  equivalent  of 
a  "definite  and  specific  notice  of  intention  to 
enforce"  the  obligations  of  the  contract,  so 
as  to  revive  the  temporarily  suspended  right 
of  forfeiture,  it  does  not  appear  that  the  ven- 
dees were  afforded  a  reasonable  time  before 
the  action  within  which  to  perform  the  stipu- 
lations of  their  contract.  Until  appellant 
shall  have  given  a  definite  and  specific  notice 
of  his  intention  to  restore  the  original  con- 
tractual relations  and  obligations — waived 
by  his  oral  proposal  to  the  vendees — respond- 
ent need  not  show  either  a  readiness  or  an 
ability  to  perform  the  strict  letter  offais  writ- 
ten contract. 
Judgment  affirmed. 

We  concur:  SLOANE,  J.;  THOMAS,  J. 


BECHTOLD  et  al.  ▼.  CONEY.     (Civ.  2802.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Aug.  6,  1919.  Rehearing 
Denied  by  Supreme  Court  Oct.  2,  1919.) 

1.  Evidence   $=9434(11)  —  Pabol  Evidence 

OF  MiSBEPBESENTATIONS  INDUOINO  CON- 
TRACT Admissible. 
In  view  of  Civ.  Code,  §§  1566,  1567,  in  an 
action  for  cancellation  of  a  contract  for  the 
purchase  by  plaintiffs  of  territorial  rights  in  a 
patent,  plaintiffs,  in  attempting  to  show  actual 
fraud,  as  defined  by  section  1672,  and  which  is 
always  a  question  of  fact  by  section  1574,  were 
entitled  to  show  all  the  misrepresentations  ■ 
which  were  matters  of  inducement  for  entering 
into  the  written  contract 

2.  Patents  $=>216— Cancellation  or  Saxk 
OF  Patent  fob  "Actual  Fbaud." 

Purchasers  of  territorial  rights  in  a  patent 
were  entitled  to  cancel  the  contract  for  either 
of  two  misrepresentations  of  the  seller  that  he 
owned  the  patent,  whereas  he  owned  only  an 
undivided  sixth  interest,  and  that  he  would  fur- 
nish a  machine  as  designated,  together  with 
specifications  for  manufacture,  which  he  never 
intended  to  do ;  Civ.  Code,  §  1572.  defining  "ac- 
tual fraud"  to  be  a  promise  made  without  in- 
tention to  perform. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actual 
Fraud.] 

3.  Patents  fe=>214— Suit  by  Pttbchaseb  of 
Tebbitobial  Riqhts  to  Cancel  Sals  Not 
Barbed  bt  Laches. 

In  view  of  circumstances,  purchasers  of  ter- 
ritorial rights  in  a  patent  Jield  not  barred  by 
laches  from  maintaining  their  suit  to  cancel  the 
contract  as  induced  by  fraud,  because  they  did 
not  formally  rescind  until  June  Ist,  the  contract 
having  been  made  March  23d,  after  efforts  to 
obtain  repayment  of  money  received  by  the 
seller. 
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Ai^eal  from  Superior  Court,  Alameda 
County;    J.  J.  Trabucco,  Judge: 

Action  by  Harry  Bechtold  and  anotber 
against  K.  Coney.  From  a  judgment  for 
plalntlflls,  defendant  appeals.    Affirmed. 

Edward  E.  Gehring  and  Burton  Jad^son 
Wyman,  both  of  Oakland,  for  appellant 

M.  J.  Rutherford,  of  Oakland,  and  E.  C. 
Miles,  of  San  Francisco,  for  respondents. 

LANGDON,  P.  3.  This  Is  an  action  for 
the  cancellation  of  a  certain  contract  for  the 
sale  and  purchase  by  the  plaintiffs  of  cer- 
tain territorial  rights  in  a  United  States 
patent  covering  a  file-sharpening  device,  and 
the  recovery  of  $250  paid  by  plaintiffs  on 
account  of  the  purchase  price  of  such  rights 
Plaintiffs  claim  the  right  to  rescind  and  can- 
cel the  contract  because  of  certain  alleged 
misrepresentations  and  fraud  practiced  upon 
them  by  the  defendant,  which  induced  them 
to  enter  into  said  contract.  Judgment  was 
for  the  plaintiffs,  and  the  defendant  appeals. 

[1]  The  contract  of  sale  was  in  writing 
and  is  in  evidence.  It  provides  for  the  sale 
to  the  plaintiffs  of  all  the  right,  title,  and 
Interest  of  the  defendant  in  and  to  a  cer- 
tain patent  right,  for  the  price  of  $500,  $250 
to  be  paid  upon  the  signing  of  the  agreement 
and  the  balance  to  be  paid  within  60  days, 
and  also  that  the  written  assignment  of 
such  rigiht  was  to  be  left  with  a  bank  in  es- 
crow, to  be  delivered  to  the  purchasers  upon 
payment  of  the  second  installment  of  the 
purchase  price,  and  also  provides  for  a  for- 
feiture of  all  rights  of  the  plaintiffs,  provid- 
ed payment  was  not  made  within  the  W 
days.  Appellant  contends  that  this  written 
agreement  superseded  iidl  previous  negotia- 
tions, and  such  previous  negotiations,  rep- 
resentations, etc.,  were  all  merged  in  the 
contract,  and  may  not  be  shown  by  the  plain- 
tiffs to  vary  the  terms  of  the  written  con- 
tract If  tUs  contention  were  true,  it  would 
never  be  possible  to  avoid  a  written  contract 
for  fraudulent  misrepresentations,  unless 
such  misrepresentations  were  also  in  writing 
and  made  a  part  of  the  contract  This  clear- 
ly is  not  the  law.  The  Civil  Code  provides 
(section  1566)  that  a  contract  may  be  re- 
scinded where  the  consent  is  not  free,  and 
in  the  following  section  it  is  pro^^ded  that 
consent  is  not  free  when  such  consent  Is 
induced  by  fraud.  Actual  fraud  Is  defined 
In  section  1572,  Civil  Code.  The  plaintiffs, 
in  attempting  to  show  actual  fraud,  as  de- 
fined by  said  last-mentioned  section,  were  en- 
titled to  show  all  the  matters  of  inducement 
for  entering  into  the  contract 

Actual  fraud  is  always  a  question  of  fact 
(Civ.  Code,  §  1574),  and  the  trial  court  has 
n:ade  very  complete  findings,  covering  nu- 
merous fraudulent  misrepresentations  by  the 
defendant,  any  one  of  which  is  sufficient  to 
warrant  the  relief  granted  to  the  plaintiffs. 


It  Is  therefore  not  necessary  for  tu>  to  dis- 
cuss each  of  said  findings.  The  court  found 
that  before  the  signing  of  the  contract  de- 
fendants made  statements  and  representa- 
tions to  the  plaintiffs  which  were  fraudulent, 
and  that,  among  other  things,  said  defend- 
ant represented  that  he  was  the  exclusive 
owner  of  a  certain  TTnlted  States  patent 
right,  the  said  patent  number  being  680,152, 
as  said  patent  is  filed  of  record  in  the  Pa- 
tent Office  of  the  United  States  of  America. 
The  court  further  found  that  the  plaintiffs 
believed  and  relied  upon  said  representation 
and  statement,  and  were  induced  and  in- 
fiuenced  thereby,  and,  while  believing  and 
relying  upon  such  representation,  made  and 
entered  into  the  contract  In  question;  that 
said  statement  was  false  and  untrue,  and 
known  by  the  defendant  to  be  false  and 
untrue,  and  that  the  defendant  was  not  the 
exclusive  owner  of  the  said  patent  rights  so 
designated,  but  that  defendant  is  only  the 
owner  of  a  one-sixth  undivided  Interest  In 
said  patent  right;  and  that  said  one-sixth 
interest  did  not  and  does  not  entitle  said 
defendant  to  the  exclusive  right  In  any  ter- 
ritory in  the  state  of  California  or  any  other 
state.  This  finding  Is  sustained  by  the  tes- 
timony of  the  plaintifr  Becbtold,  who  testi- 
fied that  the  defendant  represented  that  be 
was  the  sole  owner  of  the  patent  The  an- 
swer admite  that  the  defendant  was  the 
owner  only  of  a  one-sixth  ^terest  in  said 
patent 

[2]  The  court  also  found  that  the  defend- 
ant represented  to  the  plaintiffs  that^.  upon 
the  signing  of  the  agreement  and  the  pay- 
ment of  the  first  installment  of  the  purchase 
price,  he  would  furnish  to  said  plaintiffs  a 
machine  for  sharpening  files,  as  said  ma- 
chine Is  set  forth  and  designated  In  said  pa- 
tents, together  with  specifications  for  the 
manufacture  of  other  machines.  The  plain- 
tiff Bechtold  testified  positively  that  the  de- 
fendant agreed  to  deliver  such  a  machine 
to  him  upon  the  signing  of  the  agreement, 
and  that  said  machine  was  never  delivered. 
The  trial  court  found  that  the  defendant 
never  had  any  intention  of  delivering  said 
machine,  and  this  finding  Is  of  a  fact  fairly 
Inferable  from  the  entire  evidence.  This 
brings  the  case  within  the  fourth  subdi- 
vision of  section  1572,  Civil  Code,  defining 
actual  fraud  to  be  a  promise  made  without 
any  intention  of  performing  it  Either  of 
the  findings  discussed  herein  would  support 
the  Judgment,  and  to  such  matters  the  doc- 
trine of  caveat  emptor  clearly  has  no  ap- 
plication, and  we  think  appellant's  argument 
upon  this  doctrine  needs  no  further  discus- 
sion. 

[3]  Appellant  also  urges  that  the  plaintiffs 
were  guilty  of  lacheS  in  failing  to  rescind  the 
contract  earlier.  The  contract  was  entered 
into  upon  March  23,  1917.  Plaintiffs  allege 
that  they  did  not  discover  the  fiUsity  of  the 
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representations  undl  about  May  1,  1917,  and 
at  that  time  demanded  a  return  of  their  mo- 
ney, and  that  they  formally  rescinded  the 
contract  upon  June  1, 1917.  The  plaintiff  Sil- 
▼a  testified  that  about  April  23,  1917,  one 
month  after  the  agreement  was  signed,  he 
asked  for  a  return  of  his  money,  which  was 
two  or  three  weeks  after  plaintiffs  discovered 
that  misrepresentations  had  been  made.  He 
teetifled  that,  when  he  received  the  informa- 
tion from  Washington  regarding  the  defend- 
ant's limited  ownership  of  the  patent  right,  he 
showed  the  papers  and  abstract  to  the  de- 
fendant, and  that  the  defendant  promised  to 
return  his  money  when  he  succeeded  in  sell- 
ing more  territorial  rights  in  the  patent; 
that,  because  of  this  promise  by  the  defend- 
^t,  the  plaintiff  continued  his  visits  and 
demands  for  his  money,  and  discussed  the 
matter  with  the  defendant  seven  or  eight 
times,  relying  upon  defendant's  promise 
from  time  to  time  that  he  would  return  the 
money;  and  that  he  (Sllva)  finally  became 
tired  of  waiting,  and  formally  rescinded  the 
contract  on  June  1st,  and  brought  suit  on 
June  8th.  Under  such  circumstances,  we 
do  not  think  there  was  any  lack  of  dUlgence 
upon  the  part  of  the  plaintiffs. 
The  Judgment  is  affirmed. 

We  concur:    BRITTAIN,  J.;    OAVISN,  J. 


SATLOR  V.  TAYLOR.     (Ov.  2357.) 

(District  Court  of  Appeal,  Second  District,  Dl- 
viaion  1,  California.     July  29,  1919.) 

1.  Affeai.  and  Erbob  €=>110  —  Obdkb  De- 
NTTNO  Motion  fob  New  Tbiai,  Not  Ap- 

FKALABUt. 
An  order  denying  motion  for  new  trial  made 
January  13,  1917,  is  not  an  appealable  order 
in  view  of  Code  Civ.  Proc.  {  963,  as  amended  by 
St.  1916,  p.  209,  and  an  appeal  therefrom  most 
be  dismissed. 

2.  Neolioence  €=>111(1)  —  Axleoation  iit 
Oknebai.  Terms  Sufficient. 

An  allegation  that  defendant  so  carelessly 
and  negligently  drove  and  managed  his  automo- 
bile that  it  struck  the  automobile  in  which 
plaintiff  was  riding  was  sufficient,  though  in 
general  terms. 

3.  MuNiciFAi.  Cobpobationb  «=s>706(7)  — 
Whktheb  Dbiveb  of  Plaintiff's  Automo- 
bile WAS  KXEBCISINO  DUK  CaBB,  FOB  THK 
JUBT, 

In  an  action  for  personal  injuries  from  an 
automobile  collision,  where  defendant  was  on 
the  wrong  side  of  the  street  and  the  machine  in 
which  plaintiff  was  riding  was  on  the  right  side, 
and  its  driver  attempted  to  turn  toward  the 
center  of  the  street  and  avoid  defendant,  and 
defendant  turned  in  the  same  direction,  causing 
tile  collision,   it  was  a  question  for  the  jory 
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whether  the  driver  of  plaintiff's  antoisohile,  as 
a  reasonably  prudent  man  in  the  exerdse  of  due 
care,  was  justified  in  so  turning  bis  car. 

4.  Municipal  Cobpobationb  e=»706(5)  — 
Evidence  Justiftinq  Vebdict  fob  Plain- 
tiff fob  Pebbonal  Injubies  in  Automo- 
bile Collision. 

In  an  action  for  personal  injuries  resulting 
from  an  automobile  collision,  evidence  held  suf- 
ficient to  justify  a  verdict  for  plaintiff. 

5.  Appkal  and  Ebbob  «=>1048(6)  —  Ebbob 
in  Cboss-Exauination,  Cleablt  Witbout 
Pbejudice,  Habmlebb. 

In  an  action  for  personal  injuries  resulting 
from  an  automobile  collision,  although  crosi-ex- 
amination  by  plaintiff  of  defendant's  witnesses 
as  to  radius  in  which  it  was  possible  to  turn 
a  car,  of  the  make  and  manufacture  of  that  driv- 
en by  defendant,  was  erroneous,  yet  where  it  is  ' 
apparent  from  the  nature  of  the  questions  and 
answers  thereto  that  it  was  without  prejudice 
it  must  be  considered  harmless. 

6.  PLZAOiNa  «=»122  —  Denial  of  Ai,lkoa- 
TioN  OF  Appointment  of  Guabdian  Ad 
Litem  upon  Infobmation  and  Bklizf  In- 
sufficient. 

In  a  personal  injury  action  by  an  infant  by 
a  guardian  ad  litem,  defendant's  denial  of  the 
appointment  of  such  guardian  upon  information 
and  belief  is  insufficient  to  require  plaintifl  to. 
submit  proof  thereon ;  the  order  and  records  af- 
fording defendant  ready  means  of  ascertaining 
the  truth  of  the  allegation. 

7.  Damages  e=»216(7)— iNsratTonoN  as  t» 
Compensation  fob  Futube  Suffebinu  Eb- 
bonbous. 

An  instruction  that  If  the  jury  believtd 
plaintiff  was  "liable"  to  continual  suffering  and 
future  mental  anguish  and  bodily  pain  the  va> 
diet  should  be  commensurate  therewith  was 
erroneous,  since  Civ.  Code,  J  3283,  provides  that 
"damages  may  be  awarded  in  a  judicial  pro- 
ceeding, for  detriment  resulting  after  the  com- 
mencement thereof,  or  certain  to  result  in  the 
future,"  and  the  word  "liable"  must  be  con- 
strued, not  as  referring  to  a  detriment  certain 
to  result,  but  rather  to  a  future  possible  or 
probable  happening  which  may  not  actually 
occur. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liable.] 

8.  Appeal  and  Ebbob  ^=31170(9)  —  Whebk 
Judgment  is  fob  the  Right  Pabty  It  wnx 
Not  be  Revebsed. 

Although  an  instruction  was  erroneous 
where  the  appellate  court  is  satisfied  upon  ex- 
amination of  the  evidence  that  it  did  not  result 
in  miscarriage  of  justice,  the'  verdict  should 
not  be  set  aside  in  view  of  Const  art  6,  {  4^. 

Appeal  from  Superior  Court,  Kings  County; 
M.  L.  Short,  Judge. 

Action  by  Ruth  Saylor,  a  minor,  by  Edgar 
F.  Saylor,  her  guardian  ad  litem,  against  A. 
V.  Taylor.  From  judgment  for  plaintiff  and 
from  order  denying  def«adant'»  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 
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H.  Scott  Jacobs,  of  Hanford,  for  appellant. 
B.  Justin  Miller,  of  Hanford,  for  respond- 
ent 

SHAW,  J.  Action  to  recover  damages  for 
injuries  alleged  to  have  been  Sustained  as  the 
result  of  defendant's  negligent  operation  of 
an  automobile.  Judgment  upon  veruict  in 
favor  of  plaintiff  was  entered  for  $450,  from 
whicli  and  an  order  denying  bis  motion  for 
a  new  trial  defendant  appeals. 

[1]  Tbe  order  denying  the  motion  for  new 
trial,  made  on  January  13, 1017,  Is  not  an  ap- 
pealable order  (section  963,  Code  Civ.  Proc, 
as  amended  in  1915 ;  Stats.  1915,  p.  209),  and 
tbe  appeal  therefrom  is  therefore  dismissed. 

[2]  Upon  the  ground  of  uncertainty  defend- 
ant interposed  a  demurrer  to  the  complaint, 
which  was  overruled,  and  this  ruling  is  as- 
signed as  error.  His  contention  is  that  the 
allegation,  to  wit,  "that  defendant  •  •  • 
so  carelessly  and  negligently  drove  and  man- 
aged his  said  automobile  that  by  reason  of  his 
negligence  the  said  automobile  violently  col- 
lided with  and  struck  the  automobile  in  which 
this  plaintiff  was  riding,  and  that  as  a  result 
of  the  said  collision  so  caused  as  aforesaid, 
this  plaintiff  was"  injured,  was,  in  general 
terms  and  by  reason  thereof,  insufficient. 
That  the  allegation  was  sufficient  admits  of 
no  question.  "It  is  well  settled  that  negli- 
gence may  be  charged  In  general  terms;  that 
is,  what  was  done  being  stated,  it  is  sufficient 
to  say  it  was  negligently  done,  without  stat- 
ing the  particular  omission  which  rendered 
tbe  act  negligent."  Smith  v.  Buttner,  90  Cal. 
95,  27  Pac.  29 :  Champagne  v.  A.  Hamburger 
&  Sons,  169  Cal.  683, 147  Pac.  954. 

[3, 4]  At  tbe  close  of  plaintiff's  evidence  de- 
fendant moved  for  a  nonsuit  upon  the  ground 
that  the  evidence  showed  that  plaintiff  was 
guilty  of  contributory  negligence,  which  mo- 
tion was  dolled,  and  this  ruling  is  assigned  as 
error.  The  evidence  clearly  tended  to  show 
that  the  automobile  in  which  plaintiff  was 
riding  was  traveling  westerly  on  the  north 
side  of  the  center  of  a  street  running  east  and 
west  and  near  the  curb  line,  at  which  time 
defendant  was  approaching  from  the  opposite 
direction,  driving  his  automobile  on  the  same 
side  of  the  street  and  also  near  the  curb  line, 
between  which  and  defendant's  automobile 
there  was  not  room  to  pass ;  that  when  the 
driver  of  plaintiff's  car  reached  a  point  less 
than  20  feet  from  defendant's  car,  which  was 
still  approaching,  he,  in  order  to  avoid  the 
threatened  head-on  collision,  turned  to  the 
left,  at  which  time  defendant  also  turned  In 
the  same  direction  and  tbe  two  cars  collided. 
Admittedly  defendant  was  on  the  wrong  side 
of  the  street,  and  under  the  evidence  it  was 
a  question  for  the  determination  of  the  Jury 
as  to  whether,  under  the  circumstances  shown, 
the  driver  of  plaintiff's  automobile,  as  a  rea- 
sonably prudent  man  and  In  the  exercise  of 
due  care,  was  Justified  in  turning  his  car  to 


the  left  to  avoid  tbe  collision  threatened 
by  the  negligent  act  of  defendant.  Not 
only  was  there  no  error  in  the  ruling  of  tbe 
court  in  denying  the  motion  for  nonsuit,  but 
there  is  likewise  no  ground  for  appellant's 
contention  that  the  evidence  was  insufficient 
to  justify  the  verdict.  Indeed,  the  testimony 
of  plaintiff's  witnesses  Is  such  that  if  the  jury 
believed  the  truth  of  their  statements  it  could 
not  have  arrived  at  a  different  verdict. 

[6]  Error  is  predicated  upon  the  ruUng  of 
the  court  in  permitting  the  cross-examination 
of  two  witnesses  called  by  defendant  and 
questioned  as  to  the  damage  suffered  by  de- 
fendant as  a  result  of  Inltirles  to  his  car  in 
the  collision.  Thereupoji,  on  cross-examina- 
tion, plaintiff  questioned  them  as  to  the  radius 
within  which  it  was  possible  to  turn  a  car 
of  tbe  make  and  manufacture  of  that  driven 
by  defendant.  The  ruling  of  the  court  in  per- 
mitting these  questions  was  erroneous.  Nev- 
ertheless.  It  is  apparent  from  the  nature  of 
the  questions  and  the  answers  thereto  tliat 
such  error  was  absolutely  harmless  and  with- 
out prejudice. 

[(]  Plaintiff  sued  by  her  guardian  ad  litem, 
alleging  that  on  July  22,  1914,  Edgar  F.  Say- 
lor  was  by  an  order  of  court  appointed  in  such 
capacity.  In  his  answer  defendant,  upon  in- 
formation and  belief,  denied  the  allegation. 
No  proof  was  offered  thereon,  for  which  rea- 
son he  claims  tbe  judgment  should  be  revers- 
ed. The  order  was  made  in  tbe  caise,  the 
records  of  which  afforded  derendant  a  ready 
means  of  ascertaining  the  truth  of  the  allega- 
tion, and  hence  it  was  not  an  allegation- as  to 
which  issue  could  be  Joined  by  a  denial  for 
want  of  information  and  belief.  Muicahy  t. 
Buckley,  100  Cal.  484,  35  Pac.  144;  Mullally 
V.  Townseud,  119  Cal.  47,  50  Pac.  1066. 

[7]  The  court  Instructed  the  Jury  that 
plaintiff's  right  to  recover  was  not  limited  to 
such  damages  as  may  have  occurred  up  to  the 
time  of  the  filing  of  her  complaint  in  the  ac- 
tion, and  further  said,  "But  in  case  you  find 
from, the  evidence,  that  plaintiff  is  liable  to 
continual  suffering,  and  is  liable  to  fnture 
mental  anguish  and  bodily  pain,  then  your 
verdict  should  be  commensurate  to  such  sub- 
sequent suffering,  mental  anguish,  and  physi- 
cal suffering  as  by  the  evidence  she  may  rea- 
sonably suffer  in  the  future,  as  well  as  for 
that  suffered  down  to  the  time  of  the  filing  of 
her  complaint,  not  ^ceeding  the  amount 
claimed"  therein.  We  agree  with  appellant 
that  the  giving  of  this  instruction  was  error, 
since  under  section  3283,  Civil  Code,  "dam- 
ages may  be  awarded,  in  a  Judicial  proceed- 
ing, for  detriment  resulting  after  the  com- 
mencement thereof,  or  certain  to  result  In  the 
future."  As  used,  the  word  "liable"  must  be 
construed,  not  as  referring  to  a  detriment 
certain  to  result,  but  to  a  future  possible  or 
probable  happening  which  may  not  actually 
occur.  Home  Insurance  Co.  v.  Peoria  Sc  P.  U. 
By.  Co..  178  HI.  64,  S2  N.  B.  862.    The  Jury, 
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notwlthstandtaiK  an  instroctlon  later  given  by 
tbe  court  in  the  language  of  section  3283, 
migtit  have  considered  the  first  one  applicable 
to  the  facts  established  and,  as  claimed  by 
appellant.  Indulged  in  the  realm  of  specula- 
tion and  conjecture  as  to  the  liability  of  fu- 
ture suffering  and  detriment.  That  it  was 
error  and  not  cured  by  the  subsequent  in- 
struction with  which  it  was  in  confiict,  see 
Martin  v.  Southern  Pacific  Co.,  130  Cal.  285, 
62'  Pac.  616,  Melone  v.  Sierra  By.  Co.,  161 
Cal.  113,  91  Pac.  522,  and  Walker  t.  Southern 
Pacific  Co.,  162  Cal.  121, 121  Pac.  869. 

[I]  Nevertheless,  and  conceding  the  error, 
we  are  satisfied,  npon  an  examination  of  the 
evidence,  that  it  did  not  result  In  a  miscar- 
riage of  Justice,  without  which,  as  provided 
in  section  4%  of  article  6  of  the  Constitution, 
this  court  should  not  set  aside  the  Judgment 
rendered.  It  appears  without  contradiction 
that  plaintiff  was  seriously.  If  not  permanent- 
ly, injured;  that  In  addition  to  both  limbs 
and  an  artery  being  badly  cut,  necessitating  a 
number  of  stitches  being  taken  to  close  the 
wounds,  a  ligament  of  the  kneecap  was  al- 
most severed,  which  likewise  had  to  be  drawn 
together  by  stitches;  in  addition  to  all  of 
which  her  nervohs  system  was  more  or  less 
impaired.  It  further  appeared  that  at  the 
time  of  the  trial,  about  a  year  after  the  ac- 
cident, plaintiff's  condition,  as  a  result  of  the 
injuries,  was  such  that  she  could  not  stand 
upon  the  limb  affected  by  the  severed  liga- 
ment without  snfferlng  pain.  Hence  conced- 
ing the  Jury,  as  claimed  by  appellant,  might 
have  indulged  in  speculation  and  conjecture, 
it  is  apparent,  when  considering  the  amount 
of  the  verdict  as  compared  with  the  serious 
injuries  sustained  by  plaintiff,  that  if  they 
did  enter  into  the  realm  of  speculation  the 
voyage  therein  was  of  exceedingly  short  dura- 
tion and  not  to  an  extent  that  affected  the 
verdict. 

An  examination  of  other  alleged  errors 
predicated  upon  the  giving  and  the  refusing 
to  give  Instructions  discloses  no  merit  In  ap- 
pellant's contentions  based  thereon. 

The  Judgment  is  affirmed. 

We  concur:  CONH^Y,  P.  J.;  JAMES,  J. 


SAYLOR   y.   TAYLOR.      (Civ.   2356.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    July  29,  1918.) 

Appeal  from  Superior  Court,  Kings  County; 
H.  L.  Short,  Judge. 

Action  by  Edgar  F.  Saylor  against  A.  V.  Tay- 
lor. From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

H.  Scott  Jacobs,  of  Hanford,  for  appellant. 
R.  Justin  Miller,  of  Hanford,  for  respondent 
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PER  GTTRIAM.  This  is  an  appeal  from  a 
Judgment  entered  on  the  verdict  of  a  jury, 
wherein  the  plaintiff  recovered  damages  for  in- 
Jaries  and  loss  occasioned  by  defendant's  negli- 
gent  driving  and  management  of  an  automobile^ 
whereby  said  automobile  was  caused/to  collide 
with  an  automobile  of  the  plaintiff. 

This  case  was  tried  with  the  action  of  Ruth 
Saylor,  a  minor,  against  A.  V.  Taylor,  defend- 
ant (Civil  No.  2867  of  this  court,  183  Pac.  843). 
wherein  the  minor  sued  for  damages  for  per- 
sonal injuries  received  by  her  in  the  same  colli- 
sion. All  of  the  points  relied  upon  by  counsel 
for  appellant  in  support  of  the  appeal  herein 
are  included  among  those  presented  and  consider- 
ed In  tbe  appeal  In  said  case  No.  2367,  in  which 
the  decision  is  this  day  filed.  The  arguments 
made  in  support  of  the  points  presented  in  this 
case  are  identical  with  the  arguments  made 
upon  the  same  proposition  in  the  other  case. 
Tlie  Judgment  in  that  case  having  been  affirmed, 
this  appeal  should  take  the  same  course. 

The  Judgment  Is  affirmed. 


PEOPLE  V.  CAMP.    (Or.  471.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
IfomU.     July   28,  '1919.) 

1.  STATnTES  «=»286— When  Ditlt  CEBTirnED, 
Cannot    bk    Ihfbaobed    bt    Lboislativx 

JOrBNALS. 

The  validity  of  a  statute,  which  has  been 
duly  certified,  enrolled  and  approved,  and  depos- 
ited in  the  office  of  tbe  secretary  of  state,  can- 
not be  impeached  by  a  resort  to  the  journals 
of  the  L^^latore,  or  by  extrinsic  evidence 
of  any  character. 

2.  Statctes  €=9ll8(6)— Trru  of  Statxtte  as 
TO  Cbikks  Aoainst  Children  Sotttcxent. 

Pen.  Code,  |  288,  prohibiting  any  lewd  or 
lasdvions  act  upon  a  child  under  the  age  of 
14,  etc.,  entitled,  as  enacted  by  St  1901,  p. 
630,  "An  act  to  amend  the  Penal  Code  by 
adding  a  new  section  thereto  to  be  numbered," 
etc..  "relating  to  crimes  against  children,"  held 
not  In  violation  of  Const,  art.  4,  {  24,  requir- 
ing expression  of  the  subject  of  an  act  In  the 
title. 

3.  Statutes  «=9li8(6)  —  Act  as  to  Gbhixb 
Aoainst  Childikn  Not  Contbadictobt  to 
Its  Title. 

Pen.  Code,  {  288,  prohibiting  any  lewd  or 
lasdvions  act  upon  or  with  a  child  under  14, 
etc.,  entitled,  as  enacted  by  St.  1901,  p.  630, 
"An  act  to  amend  the  Penal  Code  by  adding 
a  new  section  thereto  to  be  numbered,"  etc., 
"relating  to  crimes  against  children,"  held  not 
violative  of  Const  art  4,  f  24,  as  explicitly 
negativing  and  contradicting  the  subject  ex- 
pressed in  the  title ;  it  not  being  misleading  or 
calculated  to  deceive. 

4.  Statoteb  «=986  —  Act  as  to  Cbimeb 
Against  Ghildbkr  Not  Class  Lbgisla- 
non. 

Pen.  Code,  |  288,  prohibiting  any  lewd  or 
lasdviotia  act  upon  or  with  a  child  under  14, 
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helA  not  to  iuTolre  special  leeidation,  within 
the  meanilDg  and  contemplation  of  Const,  art 

4,  I  25,  Bubd.  2,  applying,  as  it  does',  to  all  chil- 
dren under  14  years  of  age  and  to  all  of  a  class. 

5.  CoNBTjiTtTTioNAt.  Law  ®=»250,  268— In- 
TANTS  ®=>12— Act  as  to  CniifES  Against 
Cbildben  Not  a  Vioiation  ot  Fedebal 
CONSTntrriON. 

Pen.  Code,  {  288,  prohibiting  any  lewd  or 
lascivious  act  upon  or  with  a  child  under  14, 
held  not  to  deny  to  persons  prosecuted  under 
its  provisions  the  equal  protection  of  the  laws, 
or  to  deprive  them  of  liberty  without  due  pro- 
cess, contrary  to  Const.  U.  S.  Amend.  14,  §  1, 
though  other  sections  of  the  Penal  Code  relating 
to  crimes  agaipst  children,  such  as  sections 
272,  278,  273g,  and  650Vi,  made  the  condemned 
acts  misdemeanors  only. 

e.  CBIltlNAL    Law    «=>1213— Pt7NI8HirENT    iw 

Statxite  as  to  Chimxs'  Against  Children 

Not  Urubual. 
Pen.  Code,  {  288,  prohibiting  any  lewd  or 
lascivious  act  upon  or  with  a  child  under  14, 
held  not  to  aathorize  the  infliction  of  unusual 
punishment,  within  the  meaning  of  the  inhibi- 
tion of  Const  Cal.  art  1,  J  6. 

7.  Statutes  ®=>183— When  Litekai.  Mean- 
ING  OF  Terms  Absubd,  Meaning  Consist- 
ent With  Context  Followed. 

A  cardinal  rule  of  statutory  construction  is 
that,  if  giving  a  word  or  phrase  its  literal  mean- 
ing would  result  absurdly,  such  meaning  must 
be  disregarded,  and  a  meaning  ascribed  con- 
sistent with  the  context  and  evident  object 
of  the  act  that  would  render  it  not  only  consist- 
ent, but  reasonable  in  effect  <u>d  therefore  «t- 
fectnal. 

8.  CsnnNAL  Law  «=s>13— Glebicai.  Ebbob  in 
Statute  Insutficibnt  to  Bxndkb  it  Un- 

OKBTAIN. 

Pen.  Code,  |  288,  prohibiting  any  lewd  or 
lascivious  act  upon  or  with  a  child  under  14, 
is  not  rendered  incurably  uncertain,  vague,  and 
unintelligible,  in  that  it  cannot  be  ascertained 
what  lewd  and  lascivious  acts  are  prohibited, 
because  the  section,  by  clerical  error  or  other- 
wise,- refers  to  Pen.  Code,  pt  2,  relating  sole- 
ly to  criminal  procedure,  instead  of  part  1. 

9.  Infants  €=»20— Vkbdict  in  Pbosecution 
FOB  Cbiice  Against  Child  Sufficient. 

Verdict  that  defendant  was  guilty  of  the 
crime  of  lewd  and  lascivious  conduct  with  a 
male  child  under  the  age  of  14  years,  a  felony, 
as  charged  in  the  indictment,  which  must  be 
presumed  on  collateral  attack  to  have  sufficient- 
ly stated  th^  offense  as  defined  by  Pen.  Code, 
i  288,  by  following  substantially  the  language 
Of  the  statute,  held  sufficiently  to  have  found 
that  the  crime  was '  committed  upon  or  with 
the  body  of  a  child,  as  prohibited  by  the  stat- 
ute and  as  charged  by  the  indictment 

10.  Cbiminal  Law  «=»1088(1)— What  Pa- 
pebs  Included  in  Recobd  of  Cbiminal 
Tblal. 

The  record  of  a  criminal  action  consists  of, 
first  the  indictment  or  information  and  a  copy 
of  the  minutes  of  the  plea  or  demurrer ;  second. 


a  copy  of  the  minutes  of  the  trial;  third,  the 
written  instructionB,  etc.;  and,  fourth,  a  copy 
of  the  Judgment 

11.  Infants   «=a>20— Statute    Relating   to 
Cbimbs  Against  Children  Not  Refealxd. 

Pen.  Code,  §  288,  prohibiting  any  lewd  or 
lascivious  act  upon  or  with  a  child  under  14, 
held  not  impliedly  repealed  by  Juvenile  Court 
Law,  §  28;  there  being  no  inconsistency  be- 
tween them. 

12.  Infants   e=>20— Length   of   Sentence 
ON  Prosecution  fob  Cbimx  Against  Child 

AUTHOBIZEO. 

In  view  of  Pen.  Code,  |  671,  despite  section 
18,  the  court  had  jurisdiction  to  sentence  to 
imprisonment  for  more  than  five  years  defend- 
ant, convicted  of  lewd  and  lasdvioas  conduct 
upon  a  child  under  14,  in  violation  of  section 
288. 

Appeal  from  Superior  Court,  .Sacramento 
County;   Malcolm  C.  Glenn,  Judge. 

Charles  Camp  was  convicted  of  lewd  and 
lascivious  conduct  with  and  upon  the  body 
of  a  male  child  under  the  age  of  14  years. 
From  an  order  denying  his  motion  for  order 
vacating  and  setting  aside  the  conviction 
and  Judgment  for  want  of  Jurisdiction,  be 
aiq;>eals.    Affirmed. 

George  D.  Collins,  Jr.,  of  San  Franciaco, 
for  appellant 

n.  S.  Webb,  Att7.  Gen.,  and  X  Cbarles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  On  the  16th  of  October,  1914, 
defendant,  having  been  convicted  by  a  Jury 
of  the  crime  of  "lewd  and  lascivious  conduct 
with  and  upon  the  body  of  a  male  child  un- 
der the  age  of  14  years,"  was  sentenced  by 
the  superior  court  of  the  county  of  Sacra- 
mento to  Imprisonment  in  the  state  prison 
for  the  term  of  IS  years.  On  the  21st  day  of 
January,  1919,  defendant  made  a  motion 
"that  an  order  be  made  and  entered  herein 
vacating  and  setting  aside  the  conviction  and 
Judgment  for  want  of  Jurisdiction  in  said 
court"  An  order  to  show  cause  was  issued 
and,  after  a  hearing,  the  motion  was  by  the 
court  denied,  and  the  defendant  remanded  to 
the  custody  of  the  warden  of  the  state  prison. 
The  appeal  is  by  the  defendant  from  the  or- 
der denying  said  motion. 

It  Is  stated  In  the  grounds  of  appeal  that 
said  order  Is  "contrary  to  law,  and  that  said 
conviction  and  Judgment  are  void  on  the 
face  of  the  record,  for  want  of  Jurisdiction 
in  said  superior  court  over  the  subject-mat- 
ter of  the  action,  and  that  said  Judgment  in 
said  action  is  also  void,  because  in  excess  ot 
the  authority  of  said  superior  court  to  the 
extent  that  the  sentence  therein  specified  ex- 
ceeds the  term  of  5  years."  Defendant  was 
tried  and  convicted  under  the  provislona  of 
section  288  of  the  Penal  Code,  which  reads 
as  follows: 


^sFor  otbar  cases  aee  same  toplo  and  KSr-NOMBBR  In  >U  K«7-Numb«r«d  Dlserts  acd  Indsns 


Digitized  by 


Google 


CaL) 


PI30FLE  V.  CAMP 
(ist  P.) 


847 


"Any  {lenon  who  Bball  willfully  and  lewdly 
commit  any  lewd  or  laadvious  act,  other  than 
the  acts  constitotiiig  other  crimes  provided  for 
in  part  two  of  this  Code,  upon  or  with  the 
body,  or  any  part  or  member  thereof,  of  a 
child  under  Uie  age  of  fourteen  years,  with  the 
Intent  of  arousing,  appealing  to,  or  gratifying 
the  lust  or  passions  or  sexual  desires  of  such 
person,  or  of  such  child,  shall  he  guilty  of  a 
felony,  and  shall  be  imprisoned  in  the  state  pris- 
on not  less  than  one  year." 

Appellant  urges  the  following  points  as 
grounds  for  reversal  of  said  order:  That 
said  section  288  is  void  for  the  following  rea- 
sons: (1)  That  the  same,  after  being  amended 
in  the  senate,  was  not  read  at  length  in  the 
assembly ;  (2)  that  it  is  in  yiolation  of  section 
24  of  article  4  of  the  Constitution,  In  that 
the  subject  of  the  act  is  not  expressed  in  the 
title,  but,  on  the  contrary  the. act  Itself  ex- 
plicitly negatives  and  contradicts  the  subject 
expressed  in  the  title;  (3)  that  it  is  in  viola- 
tion of  subdivisions  2  and  33  of  section  25, 
article  4,  of  the  Constitution ;  (4)  that  it  oper- 
ates to  deny  to  the  defendant  the  equal  pro- 
tection of  the  laws  guaranteed  him  by  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States ;  (5)  that  It  operates  to  de- 
prive defendant  of  his  Uberty  without  due 
process  of  law  in  violation  of  the  Fourteenth 
Amendment;  (6)  that  the  act  is  incurably 
uncertain,  rague,  and  unintelligible,  in  that 
it  cannot  be  ascertained  what  lewd  and 
lascivious  acts  are  prohibited,  as  the  stat- 
ute refers  to  part  2  of  the  Penal  Code,  which 
relates  solely  to  criminal  procedure,  and  that 
the  courts  are  denied  the  power  to  strike  out 
from  said  section  '^art  2"  and  substitute 
"part  1" ;  that  so  to  amend  the  section  is  to 
deprive  defendant  of  his  liberty  without  due 
process  of  law,  in  violation  of  said  Four- 
teenth Amendment;  (7)  that  said  section 
and  said  Judgment  are  in  violation  of  ar- 
ticle 1,  section  6,  of  the  Constitution, 
in  that  they  inflict  unusual  punishment; 
(8)  that  the  conduct  of  which  defend- 
ant has  been  convicted  is  made  a  misdemean- 
or by  sections  273  and  273g  of  the  Penal  Code, 
and  is  therefore  expressly  excluded  from  sec- 
tion 288;  (9)  that  section  288  has  been  re- 
pealed by  section  28  of  the  Juvenile  court 
law  of  1013;  (10)  that  by  section  18  of  the 
Penal  Code  the  maximum  penalty  for  a  vio- 
lation of  section  288  is  5  years,  whldi  the  de- 
fendant has  seired. 

Most,  If,  Indeed,  not  all  of  the  objections 
to  section  288  of  the  Penal  Code  urged  here 
on  constitutional  grounds  have  been  decided 
adversely  to  the  position  of  the  appellant  by 
the  courts.  The  objections  will  nevertheless, 
be  given  some  notice. 

ril  1.  It  has  been  so  often  held  in  this 

state  that  it  Is  no  longer  an  open  question 

'that  the  validity  of  a  statute,  which  had 

been  duly  certified,  enrolled  and  approved, 

and  deposited  in  the  office  of  the  secretary 


of  state,  cannot  be  impeached  by  a  resort  to 
the  Journals  of  the  Legislature,  or  by  extrinsic 
evidence  of  any  character.  Sherman  v.  Sto- 
ry, 80  Cal.  268,  89  Am~  Dec.  93;  County  of 
Yolo  V.  Colgan,  132  Cal.  265,  64  Pac.  403,  84 
Am.  St  Rep.  41;  Kingsbury  v.  Nye,  9  CaL 
App.  574, 677, 99  Pac.  986.  See,  also,  De  Loach 
et  al.  V.  Newton,  1S4  Oa.  739,  68  S.  B.  708 ; 
State  of  Washington  v.  Jones,  6  Wash.  452, 
84  Pac.  201,  23  L.  B.  A.  840;  Field  ▼.  Clark. 
143  U.  S.  872,  12  Sap.  Ct  495,  36  L.  Ed. 
294.  This  point  requires  no  further  consider- 
ation herein  than  such  as  is  involved  in  the 
citation  of  these  cases. 

(2,  S]  2.  The  tiUe  to  section  288  of  the  Pe- 
nal Code,  as  it  was  enacted  by  the  Legislature 
of  1901  (Stats.  1901,  p.  630),  reads  as  follows : 

"An  act  to  amend  the  Penal  Code  by  adding 
a  new  section  thereto,  to  be  numbered  section 
two  hundred  and  eighty-two,  relating  to  orimea 
against  children." 

Thus  it  will  be  observed  that  the  title  of 
the  act  states  generally  that  the  crimes 
which' the  section  is  designed  to  punish  are 
those  perpetrated  upon  or  against  children. 
It  was  not  necessary,  to  make  the  act  con- 
form to  the  requirem^its  of  the  Constitution 
in  that  respect,  to  embrace  in  its  title  a  spec- 
ification of  the  nature  of  the  crimes  to  which ' 
the  section  relates;  and  the  courts  of  this 
state  have  held  that  such  a  title  as  was  con- 
tained in  the  act  in  question,  being  an  amend- 
ment of  one  of  the  Codes,  sufficiently  express- 
es the  subject  of  the  act  as  required  by  sec- 
tion 24  of  article  4  of  the  Constitution.  See 
People  v.  Dobbins,  73  Cal.  257,  14  Pac.  860; 
Ex  parte  Liddell,  93  Cal.  633,  29  Pac  251 ; 
People  V.  Lovren,  119  Cal.  88,  51  Pac.  22,  638; 
Jackson  v.  baehr,  138  Cal.  266,  71  Pac.  167; 
County  of  Butte  v.  MerriH,  141  Cal.  396,  398, 

74  Pac.  1036;   People  v.  Oates,  142  CaL  12, 

75  Pac.  337 ;  People  ▼.  Merritt,  18  CaL  App. 
58,  122  Paa  839,  844. 

Nor  can  we  perceive  any  merit  in  the  con- 
tention diat  the  act  Itself  contradicts  or  is 
In  any  wise  inconsistent  with  Its  title.  The 
title,  as  we  have  seen,  declares  that  the  sub- 
ject of  the  act  involves  certain  crimes  against 
children  and  the  act  Itself  specifically  sets 
forth  the  acts  constituting  the  crimes  to 
which  the  title  refers.  In  other  words,  the 
tlUe  declares  in  general  terms  the  nature  of 
the  legislation  of  which  it  is  a  sort  of  pre- 
amble, and  that  it  has  relation  to  certain 
crimes  against  children,  and  the  act  Itaeit 
describes  or  defines  the  particular  kind  of  act 
constituting  the  crime  thus  intended  to  be  in- 
cluded among  those  provided  for  in  other 
sections  of  the  Penal  Code  against  the  same 
class  of  persons  and  which  define  as  sndti 
crimes  acts  of  a  different  nature  from  that 
constituting  the  basis  of  the  legislation  in- 
volved In  section  288.  It  is  therefore  very 
clear  that,  when  compared  to  the  act  itself, 
no  inconsistency  l)etween  them  can  be  dls- 


Digitized  by 


Google 


848 


183  PACIFIC  REa>OBTBB 


(CaL 


cenied,  nor  can  It  be  said,  -wbai  bo  compared, 
that  the  title  Is  misleading  or  calculated  to 
deceive  or  convey  an  erroneons  impression  as 
to  the  subject  of  the  legislation  involved  in 
the  act. 

[4]  3.  Section  288  does  not  Involve  special 
legislation,  within  the  meaning  or  contempla- 
tion of  subdivision  2  of  section  25,  article  4, 
of  the  state  Constltntion.  The  act  applies  to 
all  children  under  14  years  of  age,  or  to  all 
of  a  class.  It  has  been  held  time  and  again 
that  an  act  of  the  Legislature  which  applies 
uniformly  upon  the  whole  or  any  single  class 
of  Individuals  or  objects,  when  the  classifica- 
tion is  found^  upon  some  natural,  intrinsic, 
or  constitutional  distinction  is  a  general  law. 
See  cases  cited  in  Treadwell's  Constitution, 
p.  255.  That  children  or  minors  constitute 
a  class  founded  upon  a  natural  or  Intrinsic 
distinction,  and  as  to  whom  legislation  pecul- 
iarly applicable  to  Individuals  of  their  inuua- 
ture  years  Is  necessary  for  their  proper  pro- 
tection, are  propositions  which  cannot  well 
be  controverted.  As  to  some  matters  In  con- 
nection with  the  welfare  of  minors,  particu- 
larly those  not  beyond  or  far  beyond  their  In- 
fancy, a  general  law,  in  the  more  comprehen- 
sive sense  of  that  phrase,  could  not  be  made. 

Section  288  Is  particularly  directed  to  the 
prevention  and  punishment  of  lewd  and  las- 
civious conduct  with  and  upon  the  bodies  of 
children  under  .14  years  of  age  because  as  a 
rule.  It  may  properly  be  assumed,  they  are  not 
sufficiently  matured  mentally  to  appreciate 
as  fully  as  older  persons  the  consequences  to 
them,  both  morally  and  physically,  of  such 
acts  of  degeneracy,  and  they  therefore  gener- 
ally have  neither  the  Judgment  nor  the  physi- 
cal power,  which  in  such  cases  is-often  mini- 
mized where  there  Is  no  developed  mental 
power,  to  protect  themselves  against  the  per- 
petration upon  them  of  such  outrages  which 
it  Is  the  object  of  this  law  to  prevent,  if  It 
can  be  done,  or  to  punish  where  such  acts 
have  been  done.  Such  crimes  as  the  one  de- 
nounced by  section  288  are  (we  think  experi- 
ence shows  to  be  true)  ordinarily  committed 
by  persons  of  mature  years,  or  who  at  any 
rate  are  old  enough  to  know  that  the  inevi- 
table tendency  of  conduct  so  abnormal  and 
utterly  diabolical  is  to  corrupt  the  morals  of 
dilldren  and  to  make  them  what  the  perpetra- 
tor of  such  crime  himself  is.  It  was  there- 
fore quite  natural  that  the  people  should  by 
their  Constitution  authorize  the  enactment 
of  laws  for  the  special  protection  of  a  dass 
of  persons  not  of  sufficient  mental  and  physi- 
cal development  by  reason  of  their  youth  to 
protect  themselves  against  those  human  par- 
asites who  make  a  practice  of  satiating  in  a 
measure  their  abnormal  sexual  appetites  by 
that  sort  of  conduct  with  such  minors. 

[S,  6]  The  contention  that  secUoa  288  de- 
nies to  persons  prosecuted  under  its  provi- 
the  equal  protection  of  the  law,  con- 


trary to  the  iiiandates  of  tbe  first  sectiMi  of 
the  Fourteenth  Amendment  of  the  federal 
Constitution,  Is  founded  upon  the  theory 
that,  while  said  section  makes  the  act  therein 
denounced  as  criminal  a  felony,  other  sections 
of  the  Penal  Code  relating  to  crimes  against 
children  make  the  acts  spedfled  therein  mis- 
demeanors only.  In  support  of  this  argu- 
ment, counsel  refers  to  sections  272,  273,  273g 
and  650V^  of  said  Code^  None  at  these  sec- 
tions, however,  relates  to  lewd  and  lascivious 
acta  "upon  or  with  the  body  or  any  member 
thereof,  of  a  child  viniet  the  age  of  fourteen 
years."  But  section  278g  does  relate  to  sndi 
practices  In  the  presence  of  any  child.  It 
provides: 

"Any  person  who  In  Oi«  presence  of  any 
child  indulges  in  any  degrading,  lewd,  immoral 
or  vicious  habits  or  practices,  or  who  is  ha- 
bitually drunk  in  the  presence  of  any  child  in 
his  care,  custody  or  control,  is  guilty  of  a  mis- 
demeanor." 


That  section  was  undoubtedly  Intended  to 
include  thoee  cases  only  where  the  lewd  or 
Immoral  conduct  is  carried  on  In  the  pres- 
ence of  children,  and  where  the  same  is  not 
practiced  upon  or  with  the  body  of  the  child. 
Furthermore,  said  section  includes  all  chil- 
dren without  regard  to  their  age,  while  sec- 
tion 288  is  confined  in  its  operation  to  chil- 
dren under  the  age  of  14  years.  Section  650V^ 
makes  it  a  mlsd^neanor  for  any  person  to  do 
certain  acts  or  things  in  derogation  of  the 
rights  of  property  or  of  the  person  of  an  indi- 
vidual, and,  among  other  things,  provides 
that  the  rights  of  veiaoa  are  violated  and 
punishable  as  above  Indicated,  when  the 
name  of  a  person  is  used  by  another  for  the 
accomplishment  of  lewd  or  licentious  pur- 
poses, etc.  This  section  obviously  has  no 
bearing  upon  nor  is  the  subject-matter  or  the 
object  thereof  analogous  to  the  crime  defined 
by  section  288.  The  otber  sections  (272  and 
273),  while  prohibiting  and  penalizing  the 
abuse  or  misuse  of  minors,  do  not  relate  or 
refer  to  acts  of  lewdness  or  lasdviousness 
either  with  the  body  of  a  child  or  In  the  pres- 
ence of  children  without  practicing  the  same 
upon  or  with  their  bodies.  It  follows  that 
there  is  no  discrimination  Involved  in  our 
Code  sectiixis  with  reeqpect  to  acts  of  lewd- 
ness or  lasciviousness  upon  or  with  or  in  the 
presence  of  children.  Indeed,  there  is  a 
marked  distinction  between  the  several 
crimes  denounced  by  the  Penal  Code  for  sudi 
acts.  It  is  quite  true  that  the  crimes  refer- 
red to  may,  in  a  general  sense,  be  said  to  be 
correlated,  as  are  robbery  and  larceny,  be- 
cause of  possessing  a  certain  element  in  com- 
mon. Both  these  crimes  involve  the  element 
of  the  felonious  taking  from  another  his  p«<- 
Bonal  property,  but  they  are  essentially  dif- 
ferentiated by  reason  of  the  fact  that  the 
stealing  in  the  one  case  la  accomplished  by 
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means  of  force  or  fear,  wblle  In  ttie  other  a 
lees  violent  method  Is  resorted  to. 

So  In  the  case  before  us.  It  Is  tme  that 
the  act  of  lewdness  <x  lasdviousness  penal' 
lEed  by  section  28S  involves  some  of  the  ele- 
ments to  be  found  in  section  27Sg.  Indeed, 
It  involves  some  of  the  elements  Involved  in 
(be  crime  of  rape  or  the  Infamous  crime 
against  nature;  but  there  are  features  in 
those  crimes  vrhlch  not  only  distinguish  them 
one  from  the  oCher,  but  which  distinguish 
them  from  any  otiier  crime  denounced  in  our 
Statutes  involving  acts  appertaining,  ^tbnr 
directly  or  indirectly,  to  sexual  relations. 
UlKm  'such  distinction  it  is  competent  for 
the  Legislature  to  annex  a  dUterent  pnnialip 
ment  for  the  different  crimes,  and  in  doing 
this  the  Legislature  will  be,  and  presumptive- 
ly has  always  been,  governed  by  the  nature 
of  the  acts  constituting  the  crime,  or  in  the 
case  of  penal  statutes  for  the  prevention  of 
crimes  against  children,  fix  the  penalty  in  ac- 
cordance with  the  effect  that  the  prohibited 
acts  would  naturally  have  upon  that  class  of 
persons  (and  consequently  upon  society),  tak- 
ing into  consideration  their  age,  where  that 
element  is  Important  in  the  determination  of 
such  effect,  or  disregarding  the  fact  of  age^ 
where  it  cannot  logically  or  in  the  nature  of 
the  case  enter  as  a  factor  into  the  determi- 
nation of  stich  effect.  Of  course,  no  one  will 
question  the  constitutional  auth(«lty  of  the 
Legislature  to  fix  the  penalty  to  suit  the 
crime,  or,  in  other  words,  to  fix  different  i>en- 
alties  for  different  crimes;  the  penalty  In 
cadi  case  being  measured  or  fixed  according 
to  tlie  nature  of  the  particular  crime  and  its 
effect  upon  society.  See  People  v.  Barbleri, 
83  C3al.  App.  770,  780, 166  Pae.  812 ;  Bx  parte 
SelowsU,  177  Pac.  SOI ;  SelowsU  v.  Superior 
Court,  181  Pae.  662.  It  foUows  from  the 
foregoing  that  section  288,  either  when  taken 
alone  or  when  considered  In  comparison  with 
the  other  secti<N>8  of  the  Penal  Code  above 
named,  in  no  way  impinges  upon  rights  guar- 
anteed by  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  or  has  the 
^ect  of  denying  to  a  person  prosecuted  un- 
der its  provisions  the  equal  protection  of  the 
law  or  depriving  him  of  liis  liberty  without 
due  process  of  law.  Nor  does  the  section  au- 
thorise the  infliction  of  unusual  punishment, 
within  the  meaning  of  the  Inhibition  in  that 
respect  of  section  6  of  article  1  of  the  state 
Constitution.  See  Wllkerson  v.  Utah,  99  U. 
S.  ISO,  25  L.  Ed.  345 ;  Ex  parte  Kemmler,  136 
U.  S.  436,  10  Sup.  Ct.  830,  34  L.  Ed.  519; 
People  V.  Flnley,  153  Cal.  59,  94  Pac.  248.   . 

[7,  B]  4.  There  is  not  imparted  to  section 
288  uncertainty  or  ambiguity  or  unintelligi- 
bleness as  to  its  meaning  or  Intent  by  reason 
of  the  fact  that  "part  2"  Instead  of  "part  1" 
is  therein  erroneously  referred  to  as  de- 
fining crimes  involving  in  their  composition, 
among  other  elements,  that  of  lewd  or 
lascivious  conduct,  which  specific  conduct 
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is  by  said  section  excepted  from  the  (ypei- 
atlon  thereof.  Part  2  of  the  Penal  Code 
relates  entirely  to  the  procedure  in  criminal 
cases,  while  part  1  contains  the  definition  of 
of  the  several  crimes  and  the  i)enalties  an- 
nexed thereto.  It  is  therefore  plainly  mani- 
fest that  the  reference  by  section  288  to 
"^rt  2"  In  the  connection  in  which  it  is 
therein  used  was  due,  not  to  the  intention  of 
the  Leslslature^  but  to  inadvertence  or  an 
oversight — ^perhaps  a  clerical  misprision,  pos- 
dbly  a  mistake  of  the  printer.  At  any  rate^ 
it  is,  as  stated,  very  clear  that  the  Legisla- 
ture did  not  intend  in  said  section  to  refer  to 
"pact  2"  of  the  Penal  Code,  for  such  a  refer- 
ence would  make  the  section  an  absurdity, 
and  it  is  One  of  the  cardinal  rules  of  statu- 
tory construction  that  if,  by  giving  to  a  word 
or  a  phrase  in  a  statute  its  literal  meaning, 
absurd  consequences  would  be  the  inevitable 
result,  then  the  literal  meaning  thereof  must 
I>e  disregarded,  and  such  a  meaning  ascribed 
thereto,  omslstent,  of  course,  with  the  gener- 
al context  and  the  evident  object  of  the  act, 
as  wiU  render  the  act,  not  only  consistent  in 
all  its  parts,  but  reasonable  in  its  effect,  and, 
therefore  effectual  for  the  purposes  tor 
which  It  was  intended.  The  validity  of  the 
identical  section  was  challenged  upon  pre- 
cisely the  same  ground  in  People  v.  Bradford, 
1  Cal.  App.  41,  81  Pac.  712,  ^nd  the  views 
and  the  conclusion  expressed  and  arrived  at 
in  that  case  are  in  harmony  with  the  views 
above  expressed. 

Counsel  for  the  defeadant  contends,  how- 
ever, that  the  rules  of  statutory  construction 
Which  are  applied  in  the  Bradford  Case  have 
application  to  statutes  regulating  or  defin- 
ing civil  rights,  and  not  to  penal  statutes  or 
legislative  acts  defining  crimes  and  fixing 
their  penalties,  referring  to  sections  388,  411, 
498,  521  and  524  of  Sutherland  on  Statutory 
Construction  (2d  Ed.),  and  the  case  of  Ex 
parte  McNulty,  77  Cal.  164,  19  Pac.  237,  11 
Am.  St  Rep.  257,  as  supporting  that  propo- 
sition. We  fully  agree  with  what  is  said  In 
the  California  case  named,  that  "constructive 
crimes — crimes  built  up  by  courts  with  the 
aid  of  Inference,  implication,  and  strained 
interpretation — are  repugnant  to  the  spirit 
and  letter  of  English  and  American  criminal 
law,"  but  we  do  not  assent  to  the  projrasl- 
tion  that  that  case  holds,  or  that  Sutherland 
declares  the  rule  to  be,  that  the  rules  of  stat- 
utory construction  are  not,  generally,  as  well 
applicable  to  the  construction  of  statutes  de- 
fining crimes  as  to  the  construction  of  stat- 
utes concerning  civil  rights.  There  is  noth- 
ing in  the  matter  of  the  construction  of  sec- 
tion 288  but  the  simple  question  whether  the 
Legislature  intended  to  refer  therein  to  a 
part  of  the  Penal  Code  whidi  would  make 
said  section  mean  something  and  what  it 
was  obviously  Intended  to  mean,  or  to  a  part 
of  said  Code  which  would  render  the  section 
not  only  absurd  but  in  truth  nons^isical; 
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and,  manifestly,  It  requires  under  the  cir- 
cumstances presMit  here  no  strained  Interpre- 
tation, nor  does  It  amount  to  the  building  np 
of  a  "constructlTe  crime,"  to  find  that  the 
Legislature  Intended  to  refer  In  said  section 
to  part  1  and  not  to  part  2  of  the  Penal  Code, 
and  that  the  reference  therein  to  part  2  is 
the  result  of  an  Inadvertence. 

[1, 1 01  6.  There  is  no  merit,  so  far  as  the 
record  before  us  shows,  in  the  point  that  the 
"Judgment  and  verdict  do  not  show  a  viola- 
tion of  section  288  of  the  Penal  Code,"  and 
therefore,  "the  offense  not  being  within  sec- 
tion 288,  the  superior  court  had  no  jurisdic- 
tion to  sentence  the  appellant  to  the  state 
prison."  The  argument  addressed  to  the  sup- 
port of  this  point  is  that,  while  the  said  sec- 
'  tion  defines  the  crime  therein  denounced  as 
the  commission  of  "any  lewd  or  lasdrloua  act 
•  •  •  upon  or  with  the  body  •  •  •  of 
a  child,"  etc.,  the  verdict  was  that  defendant 
was  guilty  "of  the  crime  of  lewd  and  lascivi- 
ous conduct  with  a  male  child  under  the  age 
of  14  years,  a  felony,  as  charged  in  the  in- 
dictment," and  the  judgment  was  In  similar 
phraseology.  It  will  be  noticed  that  neither 
the  verdict  nor  the  judgment  stated  or  de- 
clared that  the  crime  of  which  defendant 
was  convicted  was  committed  "upon  and 
with  the  body,"  etc.  The  indictment  upon 
which  the  defendant  was  prosecuted  and  con- 
victed Is  not  in  the  record  here.  We  must 
therefore  presume,  in  this  collateral  attack 
upon  the  judgment,  that  the  Indictment  suffi- 
ciently stated  the  offense  defined  by  section 
288  l^  following  substantially  and  In  all  es- 
sential particulars  the  language  thereof; 
and,  so  viewing  the  indictment,  the  verdict 
sufficiently  finds  that  the  crime  denounced 
by  said  section  was  committed  by  the  accus- 
ed by  the  use  of  the  general  language  there- 
in contained,  viz.  "a  felony,  as  charged  in  the 
Indictment."  The  "Judgment,"  Involving  the 
pronouncement  of  sentence  In  a  criminal 
case,  is  generally  orally  rendered  and  deliv- 
ered, and  is  usually  in  Informal  language, 
and  the  law  requires  it  to  be  no  more  than 
that  Fen.  Code,  {  1202;  People  v.  TerrlU, 
133  Cal.  120,  123,  65  Pac.  303. 

The  record  of  a  crimlnat  action  consists 
of  the  following  i>apers :  (1)  The  indictment 
or  information,  and  a  copy  of  the  minutes  of 
the  pica  or  demurrer;  (2)  a  copy  of  the  min- 
utes of  the  trial:  (3)  the  written  instruo- 
tlons,  etc. ;  and  (4)  a  copy  of  the  Judgment 
"The  Judgment  need  not,  and  it  was  not  In- 
tended that  it  should,  repeat  anything  con- 
tained in  the  papers  which  precede  it,  for,  in 
view  of  the  fact  that  they  go  Into  the  record 
and  make  a  part  of  it,  such  repetition  would 
be  Idle  and  serve  no  useful  purpose.  The 
only  material  parts  of  a  Judgment  are  the 
statement  of  the  offense  for  which  the  de- 
fendant has  been  convicted,  omitting  there- 
from all  that  Is  contained  In  the  previous  pa- 
pers, and  therefore  not  necessary  to  be  re- 


peated, and  the  sentence  of  the  court"    iJx 
parte  WiUlams,  89  Cal.  421,  426,  427,  26  Pat 
887,  889.     If  the  judgment  with  sufficient 
clearness  shows  that  it  is  the  pronouncemoit 
of  sentence  by  the  court  upon  the  verdict  as 
returned,  and  the  penalty  imposed  by  such 
sentence  is  authorized  by  the  statute  under 
which  the  prisoner  has  been  convicted,  tlieo 
the  Judgment  satisfies   the  demand  of  the 
statute  In  that  respect    The  mere  omission 
by  the  court,  in  passing  sentence  on  the  pris- 
oner, to  state  or  describe  the  offense  witb 
technical  precision,  certainl)  should  not  in 
reason,  be  hdd  to  have  the  effect  of  render- 
ing the  judgment  of  sentence  void  or  even 
voidable.    Of  course^  all  this  is  upon  the  as- 
sumption that  the  verdict  finds  the  crime  as 
charged,  and  that  the  charge,  as  we  are  au- 
thorized to  assume  is  true  het«,  ia  correctly 
described  in  the  indictment    The  statement 
in  the  judgm^t  that  "Whereas,  the  said 
Charles  Camp  has  been  duly  convicted  in 
this  court  of  the  crime  of  lewd  and  lascivi- 
ous conduct  with  a  male  child  under  the  age 
of  14  years,"  Implies  that  he  has  been  con- 
victed of  the  offense  shown  by  the  verdict 
upon  which  the  judgment  must  necessarily 
rest,  and  therefore  further  implies  that  the 
offense  for  which  he  was  sentenced  embraced 
all  the  vital  elements  constituting  the  offense 
as  It  is  defined  by  the  statute,  just  as  a  judg- 
ment of  sentence  for  murder  upon  a  verdict 
convicting  the  accused  of  that  crime  implies, 
without  stating  it  in  the  judgment  the  un- 
lawful taking  of  human  life  deliberately  and 
with  malice  aforethought    As  sustaining  the 
foregoing  views,  we  cite  the  following  cases 
in  addition  to  those  above  referred  to :    Mat- 
ter or  Ring,  28  Cal.~^248,  253 ;   Ex  parte  Gib- 
son, ;,i  Cal.  619,  91  Am.  Dea  646;  Ex  parte 
Raye,  63  Gal.  401;    People  v.  Murback,  64 
Cal.  369,  372,  30  Pac.  608. 

[11]  6.  There  is  absolutely  no  ground  for 
the  contention  that  section  288  has  been  re- 
pealed by  section  28  of  the  so-called  Juvenile 
court  law.  Stats.  1913,  p.  1303.  So  much  of 
said  section  as  pertains  to  the  penalty  for 
the  otteoBe  therein  referred  to  reads  as  fol- 
lows: 

"Any  person  who  shall  commit  any  act  or 
omit  the  performance  of  any  duty,  whicli  act  or 
omission  causes  or  tends  to  cause,  encourage 
or  contribute  to  the  dependency  or  delinquency 
of  any  person  under  the  age  of  twenty-one 
years,  as  defined  by  any  law  of  this  state,  or 
any  i)erson  who  shall,  by  any  act  or  omission, 
threats  or  commands  or  persuasion,  endeavor 
to. induce  any  such  person,  under  twenty-one 
years  of  age,  to  do  or  to  perform  any  act  or 
follow  any  course  of  conduct  or  to  so  live  as 
would  cause  or  manifestly  tend  to  cause  any 
such  person  to  become,  or  to  remain  a  depend- 
ent or  delinquent  person,  shall  be  guilty  of  a 
misdemeanor,  and,  uimu  convijction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars,  or  imprlsoDment  in  the  county 
Jail  for  not  more  than  one  year,  or  by  both 
such  fine  and  imprisonment" 


Digitized  by 


Google 


CML) 


PEOPLE 

(18S 


The  aesign  of  that  la-w  Is,  so  far  as  a  pe- 
nal statute  can  go  In  the  accomplishment  of 
BO  laudable  a  purpose,  to  protect  minors 
against  those  acts  and  temptations  which,  If 
allowed  to  be  practiced  and  to  exist,  will 
snrely  lead  them  into  habits  involving  acts 
of  the  grossest  depravity.  Section  3  of  the 
law  enumerates  and  describes  eight  different 
acts  of  omission  and  commission,  any  or  all 
of  which  will  constitute  a  minor  a  depend- 
ent person.  Section  4  of  said  act  provides 
that  a  "delinquent  person"  is  one  who  vio- 
lates any  law  of  the  state,  or  any  ojrdinance 
of  any  city,  town,  etc.,  defining  crime  and 
which  involves  moral  turpitude.  Among  the 
variety  of  acts  enumerated  In  section.  3  as 
constituting  the  dependency  of  a  minor, 
neither  the  act  of  sexual  commerce  nor  that 
of  lewd  and  lascivious  conduct  with  or  upon 
a  minor  Is  spedflcally  or  eo  nomine  named  or 
mentioned.  There  can  be  no  doubt,  though, 
that  either  or  both  of  the  last-mentioned  acts 
upon  a  minor,  under  the  general  language  of 
certain  subdivisions  of  section  3  or  that  of 
section  4  of  the  said  law,  would  properly  be 
construed  as  acta  contributing  to  the  depend- 
ency or  the  delinquency  of  a  minor  within 
the  common  intent  of  that  law;  yet  it  would 
hardly  with  seriousness  be  contended  that 
the  penalty  fixed  by  section  28  of  said  law 
was  Intended  to  supersede  or  take  the  place 
of  the  penalty  prescribed  by  section  261  of 
the  Penal  Code,  defining  the  crime  of  rape, 
where  a  person  is  prosecuted  and  convicted 
under  said  Ckxle  section  for  the  crime-of  stat- 
utory rape— that  Is,  for  having  sexual  Inter- 
course with  a  female  under  the  age  of  18 
years,  a  minor  under  the  juvenile  court  law 
as  well  as  under  section  261  of  the  Penal 
Code. 

Nor  can  such  a  contention  be  sustained 
vsrlth  respect  to  the  effect  of  section  28  of  the 
juvenile  court  law  upon  section  288  of  the 
Penal  Code.  Section  28  of  the  Juvenile  court 
law  does  not  repeal  section  288  of  the  Code 
by  express  language,  and  we  find  nothing  in 
Its  language,  either  when  considered  alone  or 
In  connection  with  other  provisions  of  the 
law  to  which  it  belongs,  which  would  justify 
the  conclusion  that  it  does  so  by  implication 
or  thus  affects  the  penalty  prescribed  by  th€> 
Code  section  for  the  distinctive  crime  by  said 
section  defined.  In  other  words,  the  ques- 
tion here  is  one  of  legislative  Intent,  and  we 
perceive  nothing  in  the  language  of  section 
28  of  the  juvenile  court  law,  or  In  that  of  any 
other  section  of  said  law,  from  which  it  is  to 
be  Inferred  that  the  Legislature  intended  by 
said  section  or  by  the  act  of  which  It  Is  a 
part  to  expnnere  section  288  of  the  Penal  Code 
or  to  repeal  the  penal  clause  thereof,  and  this 
Is  what  the  argument  of  counsel,  if  sustain- 
ed, would  bring  about.  The  two  acts— sec- 
tion 288  of  the  Penal  Code  and  the  Juvenile 
court  law,  even  with  its  section  28— can  con- 
sistently stand  together,  and  when  this  can 
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be  said  of  two  different  legislative  acts  hav- 
ing. In  a  remote  way,  some  relation  to  each 
other  as  to  the  general  subject-matter  there- 
of, then  there  is  no  such  repugnancy  between 
them  as  v^ill  amount  to  or  operate  as  a  re- 
peal by  implication  of  the  earlier  act 

[12]  7.  The  final  point  urged  by  appellant 
16  that.the  court  was  without  jurisdiction  to 
inflict  a  greater  punishment  for  the  viola- 
tion of  section  288  than  that'of  5  years.  The 
penalty  fixed  by  i^ection  288  of  the  Penal 
Code  is,  as  will  be  observed.  Imprisonment 
"In  the  state  prison '^ot  less  than  one  year"; 
no  maximum  penalty  being  thereby  expressly 
prescribed.    Section  671  of  said  Code  reads: 

"Whenever  any  person  Is  declared  punishable 
for  a  crime  by  imprisonment  in  the  state  [pris- 
on] for  a  term  not  less  than  any  specified  num- 
ber of  years,  and  no  limit  to  the  duration  of 
such  Imprisonment  is  declared,  the  court  aa- 
thoriaed  to  pronounce  judgment  upon  such  con- 
viction may,  in  its  discretion,  sentence  such 
offender  to  Imprisonment  during  his  natural 
life,  or  for  any  number  of  years  not  less  than 
that  prescribed." 

The  last-named  section  Is  obviously  a  com- 
plete answer  to  the  contention  of  the  appel- " 
lant  that  the  court  was  without  authority 
to  malce  the  penalty  in  this  case  greater 
than  that  of  Imprisonment  for  5  years.  Coun- 
sel Insists,  however,  that  section  671  has  no 
application  to  section  288,  but  that  the  maxi- 
mum punishment  under  the  latter  section  Is 
fixed  by  section  18  of  said  Code,  which  pro- 
vides: 

"Except  in  cases  where  a  different  punish- 
ment is  prescribed  by  this  Code,  every  offense 
declared  to  be  a  felony  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding 
five  years." 

We  are  unable  to  see  the  force  of  the  ar- 
gument Sections  288  and  671  must  be  read 
together  to  ascertain  the  maximum  and  ttie 
minimum  penalties  in  cases  arising  under  the 
first  named  section.  The  two  together  fix  the 
lowest  and  the  highest  limits  within  which 
the  court  was  authorized  to  exercise  Its  dis- 
cretion as  to  the  punishment.  Thus  the  case 
here  comes  within  the  exception  made  by  sec- 
tion 18 ;  this  being  as  clearly  a  case  "where 
a  different  punishment  is  prescribed"  as 
though  both  the  maximum  and  minimum 
penalties  were  expressly  declared  in  section 
288  of  the  Code. 

We  have  now  as  fully  as  we  have  conceived 
necessary  noticed  all  the  general  points  made 
by  the  appellant  We  have  not  discussed  the 
points,  though,  from  all  the  angles  of  the  ar- 
gument advanced  in  support  of  the  appeal, 
or  strictiy  followed  the  varying  ramifications 
thereof.  We  have  satisfied  ourselves,  how- 
ever, that  there  is  no  substantial  merit  in  any 
of  the  points  presented,  although  they  have 
been  Ingeniously  and  with  as  much  force  as 
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untenable  legal  problems  may  be  supported 
preeeed  upon  ns  In  the  briefs, 
^nie  order  appealed  from  is  affirmed. 

We    concur:     CHIPMAN,   P.  J.;    BDH- 
NEXT,  J. 


BARTER  T.  SISKIYOU  COUNTY. 
(Civ.  196J.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Aug.  4,  1910.     Rehearing  Denied 
by    Supreme    Court   Oct    2,    1919.) 

1.  COXTNTBES  <8=5>74(5)  —  COMPENSATIOW  OF 
COTTNTT    SUBYKTOB    CANNOT     BB    iNOBEABXn 

DuBiNO  Xebh  of  Onroa. 
Pol.  Code,  if  4258,  snbd.  12,  4044,  4290, 
relating  to  compensation  of  connty  surrejors, 
must  be  strictly  construed,  the  fees  and  compen- 
sation of  public  officers  being  a  matter  of  stat- 
utory origin  and  right  which  cannot  be  in-^ 
creased  during  tibe  term  for  which  the  officer 
was  elected,  in  view  of  Const,  art.  11,  J  9. 

2.  Officebs  <3=>  100(2)— Pbovision  Against  In- 
0bea8e  op  sorveyob's  coscpensatidn  dtjb- 
iNo  Tebm  Applies  to  CorRTixs  of  Twkntt- 
NiNTH  Class. 

The  provision  of  Const  art  11,  f  9,  that 
compensation  allowed  by  law  to  county  officers 
cannot  be  increased  during  the  term  for  which 
be  was  elected,  applies  as  well  to  a  county  sur- 
veyor of  a  county  of  the  twenty-ninth  class 
whose  compensation  consists  of  fees  or  salary 
per  diem  for  work  done  as  to  those  whose  com- 
pensation consists  of  specified  salaries. 

3.  CONBTITDTIONAI,  LAW  *=»63(3)— POWKB  OF 
SUFEBVISOBS  TO    DeTEBUINE    COMPENSATION 

OF  Officebs  Unatjtbobizxd  bz  Conbtitu'- 

TIOW. 

The  Legislature  alone  is  antfaorized  by  the 
Constitution  to  fix  the  compensation  of  offi- 
cers, and  any  attempted  delegation  of  that 
power  to  the  board  of  supervisors  is  of  no  force 
or  effect 

4.  Officebs  (S=»06— Compensation  of  Offi- 
cer AND  Depih't  Fixed  bt  Statute. 

A  statutory  provision  that  a  certain  duty 
shall  be  performed  by  a  specified  officer  means 
that  such  officer,  and  no  other  person,  is  charge- 
able with  the  performance  of  such  duty,  and 
when  performed  by  the  officer  or  by  his  author- 
ised depaty  the  law  regards  the  duty  as  per- 
formed by  the  officer,  and  a  statutory  provi- 
sion for  full  per  diem  compensation  of  such 
public  officer  fixes  the  amount  to  be  paid,  re- 
gardless of  who  actually  performs  the  service. 

6.  Counties   ®=»74(6)   —  Compensation  of 

County   Surveyor  and   Deputies   Fixed 

BT  Statute  Cannot  bk  Cranobd  Dubino 

Tkbm. 

Neither  Pol.  Code,  {  4044,  nor  {  4290,  nor 

any  other  statute,  makes  any  provision  for  the 

payment   of   deputy   county    surveyors    in    the 

eounties    of    the   twenty-ninth    class,    and    the 


board  of  supervisors  are  limited  to  Ifae  $10  per 
day  allowable  to  the  county  surveyor,  and  can- 
not pay  him  or  his  deputies  any  additional 
amount  for  such  day,  in  view  of  Const  art 
11,  §  9,  providing  county  officers'  compensation 
cannot  be  increased  during  the  term  for  whidi 
elected. 

6.  Counties   «=»74(e)— Subvbtob's  Compen- 
sation fob  Services  Covers  Office  Ex- 
penses. 
A  county  surveyor  of  a  county  of  the  twen- 
ty-ninth class  cannot  demand  the  payment  of 
$6  or  $10  per  diem  for  services  performed  by 
any  of  his  deputies  upon  the  theory  that  such 
per  diem  constitutes  the  expense  necessary  for 
conducting  the  duties  of  his  office  as  the  law 
requires,  the  services  of  his  office  being  limit- 
ed to  a  per  diem  compensation  of  $10,  allowed 
the  county  surveyor  by  Pol.  Code,  |  4044. 

Appeal  from  Superior  Court,  Siskiyou 
County;  James  F.  Lodge,  Judge. 

Action  by  Harvey  J.  Sarter  against  SlsU- 
yon  County.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Taylor  &  Tebbe,  of  Yr^a,  for  appellant 
James  M.  Allen,  of  Yreka,  for  reapondait 

HART,  J.  Plaintiff,  who  is  fhe  county  sur- 
veyor of  Siskiyou  county,  brought  the  action 
to  recover  $1,222  for  labor  and  services  al- 
leged to  have  been  performed  by  him  as  such 
county  surveyor.  The  case  was  tried  by  the 
court  upon  an  agreed  statement  of  facts. 
Judgment  was  rendered  In  favor  of  defend- 
ant for- its  costs,  from  which  Judgment  plain- 
tiff appeals. 

From  the  agreed  statement  of  fiicts,  which 
the  court  adopted  as  its  findings,  the  follow- 
ing appears:  (1)  That  defendant  is  a  county 
of  the  twenty-ninth  class.  (2)  That  plaintiff, 
at  all  times  mentioned  in  the  statement,  was 
the  duly  elected,  auallfled,  and  acting  county 
surveyor  of  Siskiyou  county.  (3)  "That  plain- 
tiff as  such  county  surveyor  p^ormed  work 
and  labor  for  defendant  during  the  years 
1916  and  1916  as  follows."  Then  follows  an 
enumeration  of  certain  dates  in  the  months 
of  August,  September,  October,  and  Novem- 
ber, 1915,  and  March,  April,  May,  June,  July, 
August,  and  September,  1916,  aggregating  184 
days.  That  plaintiff  presented  a  bill  to  the 
board  of  supervisors  at  the  rate  of  $10  per 
day  for  said  184  days,  which  bill  was  duly 
allowed  and  paid,  "but  plaintiff  refused  to 
accept  such  payment  as  payment  in  full."  (4) 
"That  plaintiff  as  such  county  surveyor,  in 
person  and  by  duly  authorized  deputy,  per- 
formed work  and  labor  for  defendant  at  oth- 
er places  in  said  county  than  the  work  men- 
tioned in  paragraph  3  of  this  statement, 
whl(^  work  was  performed  on  the  same  days 
as  work  mentioned  in  said  paragraph  3,  and 
bUl  was  presented  for  said  work  as  follows." 
Certain  dates  were  mentioned  which  were  the 
same  as  some  of  those  for  which  plaintlfl 
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was  allowed  (1.840,  "totaling  157%  days' 
work  for  which  plaintiff  presented  his  bill  at 
the  rate  of  $6  per  day,  which  bill  was  finally 
rejected  by  the  board  of  Buperrisors"  in  De- 
cember, 1916,  and  has  not  been  paid.  (S) 
"That  plaintiff  as  such  county  snrreyor,  in 
person  or  by  dnly  appointed  and  anthorlzed 
deputy,  performed  work  and  labor  for  de- 
fendant at  other  places  In  said  county  than 
the  work  mentioned  In  paragraphs  8  and  4  of 
this  statement,  which  work  was  performed  on 
the  following  dates."  The  dates  mentioned 
were  the  some  as  some  of  those  for  which 
plaintiff  received  the  $1,840,  and  totaled  88 
days,  for  which  plaintiff  presented  a  blU  at 
the  rate  of  $10  per  day,  which  was  disallow- 
ed by  the  board  of  superTlsors.  (6)  That  all 
of  the  work  mentioned  in  paragraphs  8,  4, 
and  6  was  ordered  and  directed  to  be  done  by 
the  board  of  snperTisors,  "and  was  all  such 
work  as  is  required  by  law  to  be  done  by  the 
o£ace  of  the  county  surveyor,  and  It  was  his 
legal  duty  to  perform  all  such  work,  either  in 
person  or  by  deputy,  and  it  was  all  woA  of 
such  nature  as  could  be  legally  performed  by 
the  countty  surveyor  or  his  deputy.  That  In 
order  to  perform  all  of  said  work  as  directed 
by  defendant  and  its  board  of  supervisors  it 
was  necessary  to  have  much  of  it  performed 
by  deputy."  The  presentation  of  the  bills  to 
the  board  of  supervisors  was  then  set  out, 
and  it  was  stated  "that  the  board  of  super- 
visors of  said  county,  defendant,  are  ready 
and  willing  to  allow  the  county  surveyor  of 
said  county,  plaintiff,  $10  per  day  for  all 
work  performed  for  the  county." 

[1]  As  Illustrative  of  the  point  in  dispute, 
plaintiff  was  paid  $10  for  his  services  render- 
ed on  April  12, 1916.  He  also  presented  a  bUl 
for  $6  and  another  bill  for  $10  for  further 
services  on  said  day,  which,  if  allowed,  would 
made  his  compensation  for  that  one  day  $26. 
It  Is  appellant's  contention  that,  as  he  and 
two  deputies  iterformed  services  on  that  day, 
he  should  receive  $26  therefor,  while  re- 
spondent claims  that  $10  was  the  full  com- 
I)ensation  which  he  could  receive  under  the 
law. 

Subdivision  12  of  section  4268  of  the  FoUtl- 
cal  Code  (which  section  spedfles  what  sala- 
ries shall  be  paid  to  o£9cers  In  counties  of  the 
twenty-ninth  class)  reads  as  follows: 

"The  county  surveyor,  such  fees  as  are  now 
or  may  hereafter  be  allowed  by  law;  provid- 
ed, he  shall  be  given  all  work  for  the  county  in 
which  the  comity  employs  a  surveyor  or  civil 
engineer;  and  provided,  further,  that  it  shall 
be  the  duty  of  the  board  of  supervisors  of 
counties  of  this  class  to  so  employ  hinu" 

Section  4044  of  the  Political  Code,  enacted 
In  1907,  provides: 

"  •  •  •  In  lieu  of  fees,  as  now  provided  by 
law,  the  sorveyor  shall  receive  such  compen- 
sation as  the'  board  of  supervisors  may  allow, 
not  to  exceed  ten  dollars  per  day  for  all  work 
performed  for  the  county,  and  in  addition  there- 
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Section  4290  of  the  same  Code  provides: 

"The  salaries  and  fees  provided  in  this  title 
shall  be  In  full  compensation  for  all  services  of 
every  kind  and  description  rendered  by  the  of- 
ficers named  in  this  title  either  as  officers  or 
ex  officio  officers,  their  deputies  and  asaistants, 
unless  in  this  title  otherwise  provided,  and  all 
deputies  employed  shall  be  paid  by  their  prin- 
cipals out  of  the  salaries  provided  in  thls'title, 
unless  In  this  title  otherwise  provided.    •    •    •  " 

"Acts  relating  to  the  fees  and  compensation 
of  puUlc  officers  are  strictly  construed,  and 
such  officers  are  only  entitled  to  what  is  dearly 
given  thera  by  law."  Lewis'  Sutherland  on 
Statutory  Construction,  {  714;  County  of 
San  Diego  v.  Bryan,  18  Cal.  App.  460,  123 
Pac.  S47;  City  of  Corona  v.  Merriam,  20  CaL 
App.  231,  128  Pac.  769;  Irwin  v.  County  of 
Sfuba,  119  Cal.  686,  690,  62  Pac.  86;  State  v. 
Wofford,  116  Mo.  220,  22  S.  W.  486. 

The  reason  npon  whicb  this  mle  rests  is 
that  the  right  of  a  public  officer  to  be  com- 
pensated for  his  services  as  such  Is  a  stato- 
toiy  right  or  of  statutory  origin.  A  public 
officer,  therefore,  can  receive  for  his  services 
as  such  only  such  compensation  as  the  legis- 
lative body  competent  under  the  Constitution 
to  prescribe  the  salaries  or  compoisatlon  of 
.such  officers  shall  or  may  fix,  and  when  this 
is  done,  neither  the  courts,  In  any  case,  nor 
the  board  of  supervisors,  in  the  case  of  any 
county  officer,  has  the  power  or  the  right  to 
increase  the  compensation  so  fixed  (Dougher- 
ty V.  Austin,  94  Cal.  601,  28  Pac.  884,  29  Pac. 
1092,  16  U  R.  A.  161) ;  and  It  Is  weU  setUed 
In  this  state  that  the  ccnnpensatlon  allowed 
by  law  to  a  county  officer  cannot  be  increas- 
ed during  the  term  for  which  he  has  been 
dected.  Article  U,  i  9,  Const. ;  Dougherty  v. 
Austin,  94  Cal.  603,  28  Pac.  884,  29  Pac.  1092, 
16  Li.  R.  A.  161,  and  other  cases  dted  in  Mc- 
Fadden  v.  Borden,  28  CaL  App.  471,  162  Pac. 
977, 

[2]  Nor  can  it  be  doubted  that  the  consti- 
tutional provision  just  mentioned  applies  as 
well  to  those  county  officers  whose  compensa- 
Qon  consists  of  fees  as  to  those  whose  com- 
pensation consists  of  specified  salaries.  Mar- 
tin V.  Santa  Barbara,  106  Cal.  218,  88  Pac. 
687.  Section  9  of  article  6  of  the  Constitu- 
tion does  not  say  that  the  salaries  of  county 
officers  shall  not  be  increased  during  the 
term  for  which  they  are  elected,  but  that  the 
compensation  of  such  officers  shall  not  be  so 
Increased.  No  one  would  seriously  -  contend 
that  the  payment  by  the  day  of  a  person  for 
services  rendered  is  any  less  a  compensation 
for  the  services  than  a  salary  or  a  definite 
sum  per  month  or  year  would  be. 

[3]  U  has  also  been  held  by  our  Supreme 
Court  that  the  Legislature  alone  is  author- 
ized under  the  Constitution  to  fix  the  com- 
pensation of  county  officers,  and  that  any  at- 
tempted ddegation  of  that  power  to  boards  of 
supervisors  is  wholly  nugatory  and  of  no 
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force  or  effect.    Dougherty  v.  Austin,  snpra. 

[4,  S]  The  question  submitted  here  must  be 
considered  by  the  llgbt  of  the  principles  thus 
stated. 

As  we  have  pointed  out  above,  and.  Indeed, 
as  the  appellant  himself  claims  is  his  right, 
the  surveyor  could,  if  his  construction  of  the 
compensation  clause  of  section  4044  of  the 
Political  Code  be  sound,  put  a  number  of 
deputies  appointed  by  him  to  worlc  and  claim 
andii^ceive  for  each  deputy  $6,  or,  as  be  did 
in  the  case  of  one  deputy  in  this  instance, 
even  $10,  per  diem  for  every  day  they  are  em- 
ployed in  county  work  coming  within  the  du- 
ties of  the  county  surveyor.  In  fact,  if  his 
construction  of  said  section  is  correct,  he 
could  do  this  even  where  the  deputies  were 
assisting  him  In  one  particular  piece  of  vrotk 
for  the  county.  We  do  not  think  the  Legisla- 
ture, by  the  section  of  the  Code  referred  to, 
intended  or  contemplated  any  such  a  situa- 
tion. In  other  words,  our  opinion  is  that  sec- 
tion 4044  of  the  Political  Code  is  not  Justly 
or  reasonably  susceptible  of  such  a  construc- 
tion.     V 

The  deputy  of  a  public  ofBoer,  when  ezer^ 
clsing  the  functions  or  performing  the  duties 
cast  by  law  upon  such  officer,  is  acting  for 
his  principal  or  the  officer  himself.  The  dep- 
uty's official  acts  are  always  those  of  the  of- 
ficer. He  merely  talces  the  place  of  the  prin- 
cipal In  the  discharge  of  duties  appertaining 
to  the  office.  When,  therefore,  the  law  pro- 
vides that  it  shall  be  the  duty  of  a  certain 
public  officer  to  do  or  perform  certain  public 
official  acts,  the  deputy  of  such  officer.  If 
there  be  one,  la  necessarily  Included  within 
the  terms  of  the  provision.  If  the  law  pro- 
vides that  an  official  act  shall  be  performed 
In  a  particular  way,  it  is  no  less  the  duty  of 
a  deputy  to  do  the  act  in  the  manner  so  pre- 
scribed than  It  Is  that  of  the  officer  himself. 
In  brief,  a  deputy  under  a  public  officer  and 
the  officer  or  persou  holding  the  office  are,  In 
contemplation  of  law  and  in  an  official  sense, 
one  and  the  same  person.  As  stated,  the 
deputy  acts  for  and  in  the  place  of  the  prin- 
cipal, and  his  (the  deputy's)  acts  are  there- 
fore not  his,  but  those  of  the  holder  or  in- 
cumbent  of  the  office.  When  the  holder  of  a 
public  office  dies  or  resigns,  the  authority  of 
his  deputy  ipso  facto  ceases  upon  the  happen- 
ing of  either  event.  It  is  true,  therefore, 
that  when  the  law  says  that  certain  duties 
shall  be  performed  by  a  certain  specified  pub- 
lic officer  It  is  meant  that  such  officer  and  no 
other  person  Is  charged  with  the  perform- 
ance of  such  duties,  and,  when  performed, 
whether  personally  by  the  officer  himself  or 
by  an  authorized  deputy  under  him  as  such 
officer,  the  law  regards  such  duties  as  having 
been  performed  by  the  officer  upon  whom  it 
has  expressly  placed  that  burden,  and  not  by 
a  deputy  in  the  office.  It  logically  follows, 
then,  that  where  the  statute  provides,  as  Is 
the  case  here,  for  the  compensation  of  a  pub- 
lic officer,  and  further  provides  that  socb 


compensation  shall  be  in  fall  payment  for  all 
services  of  any  Mnd  and  description  render- 
ed by  such  officer  as  such,  there  can  be  no 
other  meaning  to  such  statute  than  that  tbe 
compensation  so  provided  for  shall  be  in  full 
for  all  services  required  to  be  rendered  by 
such  officer,  regardless  of  who  actually  per- 
forms the  services — whether  the  officer  him- 
self or  an  authorized  deputy  appointed  to  as- 
sist him  in  the  performance  of  tbe  duties  of 
the  office,  and  It  also  follows  that,  where  there 
Is  no  law  providing  compensation  to  be  paid 
to  a  deputy  under  a  public  officer  out  of  tbe 
public  treasury,  such  deputy  is  not  entitled 
to  and  cannot  legally  claim  compensation  to 
be  so  paid,  nor  can  his  principal  claim  tbe 
right  to  be  paid  compensation  for  such  depu- 
ty. Neither  section  4044  of  the  Political 
Code  nor,  so  far  as  we  are  advised,  any  other 
Code  section  or  statute,  contains  any  express 
provision  or  authority  for  the  payment  of 
compensation  to  a  deputy  or  to  deputies  in 
the  office  of  the  county  surveyor  of  Siskiyou 
county.  The  section  named  merely  provides, 
as  stated,  for  the  compensation  of  the  survey- 
or himself,  and  section  4290  of  i&id  Code 
plainly  and  unambiguously  declares  that  the 
compensation  so  authorized  shall  be  In  full 
for  all  services  of  any  kind  and  description 
rendered  by  the  surveyor.  We  must  hold 
that  these  sections  mean  precisely  what  their 
very  plain  and  unambiguous  languoge  clear- 
ly Implies.  To  hold  otherwise,  or  as  appel- 
lant construes  section  4044,  would  compel  us 
to  import  Into  said  section  language  or  a  pro- 
vision which  it  does  not  contain,  or,  under  a 
fair  and  reasonable  view  thereof,  it  does  not 
contemplate.  Moreover,  construed  as  appel- 
lant views  its  language,  said  section  would 
violate  tbe  provisions  of  article  11,  {  9,  of  the 
Constitution,  In  that  It  would  result  In  In- 
creasing the  compensation  of  the  surveyor 
during  the  term  for  which  he  was  elected. 
As  above  pointed  out,  even  the  Legislature 
itself  has  no  power  to  do  this,  and  in  no  event 
could  the  supervisors  legally  do  such  an  act, 
even  If  the  Legislature  were  to  attempt  to 
confer  ui)on  them  such  power.  Dougherty  v. 
Austin,  supra.  An  act  which  the  Constitu- 
tion says  cannot  be  done  directly,  obviously 
cannot  be  done  indirectly,  and  therefore  the 
position  of  the  appellant  that  he,  and  not  his 
deputies,  is  entitled  to  compensation  to  be 
paid  by  the  county  for  services  rendered  the 
county  by  such  deputies  involves,  if  by  such 
means  the  deputies  are  to  be  compensated,  a 
proposition  sanctioning  the  doing  of  an  act  by 
indirection  which  the  Constitution  plainly  de- 
clares cannot  be  done  directly;  and  if,  on 
the  other  hand,  the  position  is  that  the  sur- 
veyor himself  is  entitled  to  receive  more  com- 
pensation than  the  maximum  amount  to 
which  he  may,  by  authority  of  law  and  the 
action  of  the  supervisors,  be  entitled,  then, 
as  already  shown,  it  would  Involve  a  proposi- 
tion diametrically  opposed  to  the  mandate  Of 
the  Constitution  that  the  compensation  of  • 
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connty  ofBcer  Shall  not  be  Increased  after  his 
election  or  during  his  term  of  office. 

It  would  hardly  seem  necessary  to  cite  cas- 
es to  support  ,the  above  construction  of  sec- 
tion 4044  of  the  Political  Code,  nor  do  we  in- 
tend to  do  so  at  length  herein,  but  the  Indi- 
ana case  of  State  ex  rel.  Holman  y.  Roach, 
Auditor,  123  Ind.  167,  24  N.  K.  106,  so  closely 
resembles  the  instant  cage  In  its  facts  tliat 
we  feel  that  no  apology  should  be  required 
for  reproducing  herein  certain  obserrntlons 
from  the  opinion  therein  which,  it  will  readi- 
ly be  noted,  have  cedent  application  to  sever- 
al of  the  features  of  this  case.  Indeed, 
strange  as  the  coincidence  may  appear,  tliat 
case  was  one  in  which  a  county  surveyor 
made  precisely  the  same  claim  that  appellant 
here  makes,  viz.  that,  under  a  statute  in  all 
respects  sinillar  to  our  section  4044  of  the 
Political  Code,  he  was  entitled  to  receive  or 
to  be  paid  from  the  public  treasury  a  certain 
specified  per  diem  for  each  of  his  deputies, 
notwithstanding  that  there  was  no  provision 
of  law  expressly  or  otherwise  authorizing 
the  payment  of  compensation  to  deputies  in 
the  office  of  the  county  surveyor  from  public 
funds.  The  court,  in  that  case,  after  laying 
down  and  buttressing  by  Innumerable  aa- 
thoritles  the  elementary  rule  that,  "where  a 
public  officer  claims  a  compensation  for  offi- 
cial services,  he  must  show  either  a  statute 
authorizing  such  compensation,  or  a  contract 
.  with  some  one  who  has  the  authority  to  bind 
the  county,"  said: 

''It  follows  that,  as  there  is  no  statute  fix- 
ing any  compensation  to  be  paid  deputy  sur- 
veyors for  services  rendered  to  the  connty,  or 
to  any  one  else,  the  county  cannot  be  required 
to  pay  for  such  services.  It  is  believed  to  be 
the  univemal  role  that,  where  the  law  fixes  no 
compensation  for  deputies,  they  must  be  lutld 
by  the  officer  who  employs  them,  and  not  out 
of  the  public  treasury.  To  hold  that  a  connty 
surveyor  could  perform  the  work  required  of 
liim  under  this  statute  by  deputy,  and  charge 
the  per  diem  fixed  by  law  for  each  day  such 
deputy  served,  would  be  to  open  the  door  to  the  I 
grossest  frauds.  It  would  allow  the  surveyor  I 
to  employ  persons  less  skillful  and  competent ' 
than  himself,  at  a  small  compensation,  and  thus 
speculate  upon  the  public.  If  he  employed  five  | 
deputies  in  one  day  at  $1.50  each,  and  charged 
$3  for  his  own  services,  he  would  receive  a  per 
diem  of  $10.50,  instead  of  $3,  as  the  law  pro- 
vides. We  do  not  thinic  this  law  should  receive 
the  construction  contended  for  by  the  relator." 

[8]  Nor  can  the  surveyor  demand  the  pay- 
ment of  $6  or  $10  per  diem  for  services  imr- 
formed  by  each  or  any  of  his  deputies  upon 
the  theory  that  snch  per  diem  constitutes  the 
expenses  necessary  for  conducting  the  duties 
of  bis  office  as  the  law  requires.  While  not  a 
question  necessary  to  be  decided  here,  we 
may  venture  the  opinion  that  the  surveyors 
of  counties  of  the  class  to  which  Siskiyou  is 
assigned  under  the  legislative  classification 
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of  cotmtles  are  entitled  to  be  reimlnirsed  by 
the  counties  for  any  necessary  and  legitimate 
expenses  Incurred  in  the  discharge  of  their 
official  duties.  But  we  do  not  understand 
that  appellant  claims  snch  per  diem  for  his 
deputies  as  expenses  necessarily  incurred  in 
the  performance  of  the  duties  of  his  office. 
His  position  is,  as  above  stated  and  consider- 
ed, that  the  per  diem  he  claims  for  each  of 
his  deputies  is  compensation  for  services  ren- 
dered by  him  as  surveyor  through  or  by  such 
deputies,  a  proposition  which,  as  we  have 
shown,  is  clearly  untenable. 

We  Iiave  carefully  examined  the  bri«f  of 
appellant,  but  we  have  not  thus  been  con- 
vinced that  the  argument  therein  advanced 
sustains  his  position,  ot  that  the  cases  he 
cites  are  In  itoiat  here.  It  may  be  true,  as 
counsel  suggest,  that  the  compensation  allow- 
ed the  surveyor  by  section  4044  is  wholly  in- 
adequate in  proportion  to  the  duties  required 
to  be  rendered  by  him,  but  this  fact,  if  it  be 
one,  cannot  be  made  a  Just  basis  for  a  con- 
struction of  said  Code  section  contrary  to  the 
plain  language  of  the  statute  and  the  mani- 
fest intent  of  the  Legislature. 

Tbe  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUK- 
NETT,  J. 


WITHERS  V.  BOUSFIEUD  et  aL 
^(Oiv.  2859.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  July  21,  1919.  Amended 
Aug.  8,  1919.  Rehearing  Denied  by  Supreme 
Court  Sept.  18, 1919.) 

1.  Yendob  and  Pubohaseb    «=»50— Dxxd  to 

THIBD  PABTY  and  TalPAJBTT  AOBEKICBNT  AS 

TO  Saijcs,  Onb  Contkact. 
Where  vendors  executed  grant,  bargain,  and 
sale  deed  to  tliird  parties  and  entered  into  a 
triparty  agreement  with  purchaser  and  third 
parties,  whereby  third  parties  agreed  to  sell  or 
execute  contract  for  sale  of  small  tracts  of  the 
land  conveyed  ui>on  purchaser's  demand,  and 
deposit  certain  per  cent  of  proceeds  in  a  bank 
to  vendors'  credit,  the  deed  and  triparty  agree- 
ment should  be  considered  as  parts  of  one  con- 
tract. 

2.  MOBTOAOES    «=»1— CoirVBTAWCE  TO   THIBD 

Pabtibs,  a  Deko  or  Tbubt  Secdbih a  Pbioe. 
Transaction  between  vendors,  purchaser, 
and  third  parties,  whereby  third  parties  to 
whom  vendors  conveyed  land  agreed  to  sell  sep- 
arate tracts  of  the  land  upon  purchaser's  de- 
mand and  deposit  certain  per  cent,  of  proceeds 
in  a  bank  to  vendors'  credit,  was  in  effect  a  deed 
of  trust  to  secure  payment  of  purchase  price; 
the  third  parties  being  trustees. 

3.  QuABANTT    «=>S5— Or  Pbicb  Not  Atixot- 

XD     BT    iNnBUmES    IN     TbOST     SEOtTBIKO 

Patvxnt. 

The  liability  of  guarantors  of  payment  of 
purchase-money  note  was  hot  affected  by  any 
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infirmity  in  a  trnst  to  eonT«y  created  to  secnre 
payment  of  purchase  price ;  the  guarantors  be- 
big  liable  on  independent  contract  of  guaranty, 
and  not  being  parties  to  the  trust. 

4.  MoBTOAOES      4=382  —  Main  Soheuk  or 
TscsT  TO  CoNVKY  Land  Not  Affected  bt 
Pabtial  Invalioitt. 
Where  vendors,  to  secure  payment  of  pur- 
chase price,  conveyed  land  to  third  parties  un- 
der third  parties'  agreement  to  sell  tracts  there- 
of upon  purchasers'  demand  and  deposit  certain 
per  cent,  of  proceeds  in  bank  to  vendors'  cred- 
it, a  provision  of  the  trust  so  created,  authoriz- 
ing third  parties  to  convey,  to  purchasers  upon 
completion  of  trust,  even  though  invalid  under 
Civ.  Code,  §|  847,  857,  would  not  affect  the  val- 
id provisions  of  the  trust,  since  the  invalidity 
would  not  interfere  with  main  scheme. 

6.  MOBTOAOES   «=>27— Tbifabtt   Aobeeuent 
Invalid  as  Tbust  EJnfobceablb  as  Equi- 
table Mobtoaoe. 
Triparty   agreement  between  vendors,  pur- 
chasers, and  third  parties,  whereby  vendors  con- 
veyed the  land  to  third  parties  to  secure  pay- 
ment of  purchase   money   under  third   parties' 
agreement  to  sell  separate  tracts  of  the  land 
upon  purchasers'   demand,  deposit  certain   pel 
cent  of  proceeds  in  bank  to  vendors'  credit,  and 
convey  land  to  purchasers  npon  discharge  of  In- 
debtedness and  payment  of  expenses,  if  invalid 
as  a  trust  under  Civ.  Code,  {  857,  will  be  given 
effect  as  an  equitable  mortgage. 

6.  Trusts  €=»136  —  Tbipabtt  Aobeeuent 
Where  Thibd  Pabtt  Taking  Title  was 
TO  S^ix  X.IAND,  Not  Dbt  Tbust. 

Triparty  agreement,  whereby  vendors  con- 
veyed land  to  third  parties  t6  secure  payment 
of  purchase  price  and  whereby  third  parties 
agreed  to  sell  separate  tracts  of  land  on  pui^ 
dtasers'  demand  and  apply  certain  per  cent  of 
proceeds  to  payment  of  purchase  money,  and 
interest  in  outstanding  contracts  and  remain- 
ing portion  of  land  to  purchasers  when  ven- 
dors shall  have  received  payment  in  full  of 
purchase  price  held  not  a  dry  and  passive  trust 

7.  Pebpetuities  4=»6(10) — Tbipabtt  Aobee- 
uent CoNTEnNQ  Land  in  Tbusi  Not  In- 
valid. 

Triparty  agreement,  whereby  vendors  con- 
veyed land  to  third  parties  to  secure  payment 
of  purchase  price  and  whereby  third  parties 
agreed  to  sell  separate  tracts  of  land  upon  pur- 
chasers' demand  and  apply  certain  per  cent  of 
proceeds  to  discharge  of  purchase-money  in- 
debtedness and  convey  interest  in  outstanding 
contracts  and  remaining  portion  of  land  to 
purchasers  upon  payment  to  vendors  of  purchase 
price,  did  not  suspend  power  of  alienation  be- 
yond period  of  Uves  in  being  under  Civ.  Code, 
{  715,  since  purchasers  could  at  any  time  se- 
cure conveyance^ 

8.  TBt78Ts  <s=»ll(2)  —  Re-Execution  of 
Tbust  to  Convey  Afteb  Amendment  of 
Statute,  Valid. 

Even  if  a  trust  to  convey  was  invalid  under 
Civ.  Code,  §  857,  a  later  contract,  re-ezecuting 
the  original  transaction  subsequent  to  the  tak- 
ing effect  of  the  amendment  of  1013  (St  1913, 
f.  ^8)  to  such  statute,  authorising  truati  to 
convey,  was  valid  and  enforceable. 


9.  Vendor  and  Pubceabeb    «=>180  —  Norc 

BT     PVHCBABXH     DEPOSITED     WITH     THIBO 

Pabtieb,  Pubchabe  Monet,  and  Not  Pxn- 

ALTT. 

Note  from  purchaser  to  vendors,  deposited 
with  third  parties  to  whom  vendors  had  con- 
veyed the  land  to  secure  payment  of  purchase 
money,  held,  in  view  of  triparty  agreement  and 
the  deed,  and  in  view  of  Code  Civ.  Proa  |  1962, 
subd.  2,  a  note  for  the  purchase  price,  and  not 
merely  a  penalty  deposited  with  third  partiea 
as  trustees. 

10.  GUABANTT     «i=)21— GtJABANTOBfl    OF   PUB- 

chabeb'b  Note  Estopped  to  Dent  It  vtas 

Evidence  of  Pbicb. 
Guarantors  of  purchaser's  note  to  vendors, 
by  consenting  to  and  requesting  ratification 
agreement  ratifying  original  agreement  between 
purchaser  and  vendors  referring  to  note  as  rep- 
resenting purchase  money,  were  estopped  from 
claiming  the  note  to  be  a  penalty,  and  not  evi- 
dence of  the  purchase  price. 

11.  Guabahtt  «3»1,  45,  46  —  Natubb  and 

IiNFOBCEUENT   OF. 

A  guaranty  is  a  promise  to  answer  for  the 
debt  of  another,  and  may  be  enforced  upon  de- 
fault of  the  principal  without  any  previous  de- 
mand or  notice. 

12.  GUARANTT     <8=370— DeLAT   IN    BNFOBOINa 

PuBCHAss-MoNST    Note   Mo    Defense   to 

Guabantobb. 
In  action  against  guarantors  of  payment  of 
purchase-money  note,  mere  delay  by  vendors  in 
proceeding  against  purchaser  was  no  defense. 

18.  GuABANTT  4=334— No  Pbivitt  Betwxkit 
Pbincipal  Debtob  and  Gxtarantobs. 
There  Is  no  privity  or  mutuality  or  joint 
liability  between  the  principal  debtor  and  guar- 
antors who  by  independent  contract  have  guar- 
anteed payment  of  debt 

Appeal  from  Snperior  Court;  Alameda 
Oonnty;  W.  M.  Conley,  Judge. 

Action  by  W.  S.  Withers  against  Robert  B. 
Bousfield,  Jennie  B.  Boasfleld,  and  others 
Judgment  for  plaintiff,  and  named  defend- 
ants appeal.     AfBrmed. 

Byrne  &  Lamson,  of  San  Francisco,  for 
appellanta 

Robert  B.  Oaylord,  of  San  Frandaco,  for 
respondent 

WASTE,  P.  J.  Plaintiff  brought  this  suit 
upon  a  contract  guaranteeing  the  payment 
of  a  certain  promissory  note  for  $150,000, 
executed  February  21,  1913,  by  Brook- Wood 
Acres,  Incorporated,  payable  on  demand  to 
the  plaintiff  or  order.  Judgment  was  en- 
tered in  favor  of  plaintiff,  and  defendants 
Robert  S.  Bousfield  and  Jennie  E.  Bousfield 
alone  appeal.  The  corporation  maker  of  the 
note  was  not  made  a  party. 

On  the  21st  day  of  February,  1913,  plaintiff 
and  the  Brook-Wood  Acres,  Incorporated 
a  corporation,  entered  into  a  contract  where- 
by plaintiff  sold  and  the  corporation  bought 
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that  certain  real  property  located  In  the  conn- 
ty  of  Contra  Costa,  known  as  Brook-Wood 
Acres,  the  purchase  price  bdng  the  anm  of 
$150,000^  together  with  Interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  from  October 
31,  1913,  until  paid.  Concurrently  with  the 
execution  of  the  contract,  and  as  a  part  of  the 
transaction.  Withers  and  his  wife  executed 
and  delivered  to  L.  G.  Burpee  and  a  N.  Wal- 
ter, as  joint  traiants,  and  not  as  tenants  In 
commcm,  and  to  the  survivors  of  them,  their 
hdn  and  assigns,  a  grant,  bargain,  and  sale, 
deed  of  the  property.  Burped  and  Walters, 
In  vniltlng  attached  to  the  agreement  of  sale, 
accepted  the  conveyance  of  the  premises  un- 
der the  deed,  so  executed,  and  consented  to 
hold  the  title  under  such  deed,  and  accepted 
such  tide  under,  and  subject  to,  and  pursuant 
to,  the  terms  of  the  entire  agreement;  It  be- 
ing the  purpose  of  the  parties  that  Burpee 
and  Walter  should,  upon  demand  of  the  cor- 
iwratlon,  execute  contracts  for  the  sale  of, 
or  sell  for  cash,  various  portions  of  the 
Brook-Wood  Acree  tract  at  the  prices  and 
upon  the  terms  In  the  contract  of  sale  speci- 
fied. 

Under  fbe  terms  of  the  agreement,  80  per 
cent  of  the  selling  price  of  the  various 
parcels  of  land,  as  sold,  and  all  moneys 
otherwise  paid  to  Burpee  and  Walter  under 
the  contract,  were  by  them  to  be  forthwith 
deposited  In  bank  to  the  credit  of  plaintiff, 
the  vendor  of  the  whole  tract  under  the  c(m- 
tract  of  sale,  and  all  such  moneys  were  pay- 
able to  him  upon  demand,  excepting  that 
Burpee  and  Walter  could  retain  from  the 
final  payment,  made  by  any  purchaser,  suf- 
ficient money  to  release  the  parcel  purchased 
from  the  lien  of  two  mortgages  covering  the 
entire  tract,  and  which  were  provided  for 
in  the  agreement  The  remaining  20  per 
cent  of  the  purchase  price  bel<Miged  to  the 
Brook-Wood  Acres,  Incorporated,  the  buyer 
of  the  whole  tract  und^  the  contract  of  sale. 

By  its  terms  the  agreement  declared  that 
it  was  Intended  to,  and  did,  secure  the  pay- 
ment by  the  corporation  to  plaintitT  of  the 
selling  price  of  Brook-Wood  Acres,  with  In- 
terest and  all  moneys  which  might  be,  or  be- 
come, payable  to  him  under  the  agreement, 
including  any  advances  made  by  him  In  con- 
nection with  the  Improvement  or  sale  of  the 
property,  with  interest  thereon,  and  was  also 
intended  to  secure  the  payment  to  Burpee 
and  Walter  of  their  charges  and  expenses, 
and  all  moneys,  with  interest  thereon,  ad- 
vanced by  them  for  the  payment  of  expenses 
under  the  agreement  all  of  which  expenses 
and  charges  were  to  be  paid  by  the  corpo- 
ration. 

After  providing  with  particularity  the  con- 
ditions lutder  which  the  corporation  should 
be  deemed  in  default  under  the  agreement 
such  as  failure  to  sell  portions  of  the  tract 
at  selling  prices  aggregating  certain  spedfled 
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sums,  and  amounting  to  a  certain  designat- 
ed number  of  acres,  by  dates  specified,  and 
failure  t)o  pay  to  Burpee  and  Walter,  either 
through  payments  by  purdiasers  under  con- 
tracts of  sale,  or  by  direct  payments  made 
by  the  corpon^tion,  the  agreement  recites  the 
giving,  by  the  corporation  to  plalntlfC,  and 
its  deposit  with  Burpee  and  Walter,  of  a 
certain  promissory  note,  for  the  sura  of  $150,- 
000,  representing  the  purchase  price  to  be 
paid  for  the  tract  of  land,  the  paymeit  of 
which  note,  the  agreement  further  recites, 
"has  been  guaranteed  jointly  and  severally 
by  Robert  Bi  Bousfleld,  Jennie  P.  Bousfield, 
L  M.  Ver  Metir,  Irene  Lee  Yer  Mehr,  W.  6. 
Dodge,  Leonle  M.  Dodge,  F.  G.  Mills,  and 
Mabel  Corse  Mills,  but  which  guaranty  is 
conditioned  that  the  llabilll7  of  said  guaran- 
tors under  said  guaranty  or  any  of  them, 
respectively,  shall  not  exceed  the  sum  of 
twenty-flve  thousand  doUars  ($25,000.00); 
it  being  the  purpose  of  said  guaranty  that 
not  more  than  $26,000.00  shaU  be  collected 
by  said  first  party  (plaintiff)  under  the 
Bam&" 

Ooncnrrently,  alao,  with  the  execution  of 
the  agreem«it  of  sale,  the  Brook- Wood  Acres, 
Incorporated,  executed  to  plaintiff,  and  de- 
posited with  Burpee  and  Walter,  its  promis- 
sory note  for  the  principal  sum  of  $150,000, 
representing  the  purchase  price  to  be  paid 
Withers  for  the  land.  The  note  contained 
the  following  paragraph: 

"Payment  of  this  note  is  secured  by  a  certain 
agreement  of  even  date  herewith  entered  into 
between  Brook-Wood.  Acres,  Incorporated,  and 
with  W.  S.  Withers,  relating  to  the  sale  by  W. 
S.  Withers  to  Brook-Wood  .^cres.  Incorporated, 
of  certain  real  property  of  W.  S.  Withers  in 
Contra  Costa  County,  California,  known  as 
Brook-Wood  Acres.  The  pergonal  liability  of 
Brook-Wood  Acres,  Incorporated,  under  this 
note  aside  from  the  security  above  mentioned,  or 
after  realizing  upon  such  security,  shall  not 
exceed  and  is  hereby  limited  to  the  sum  of  twen- 
ty-five thousand  dollars  ($25,000)." 

The  note  was  executed  for  the  corporation 
by  its  president  and  secretary,  and  the  seal 
of  the  corporation  attached.  It  was  signed 
by  each  of  the  defendants,  who  each  in  turn 
acknowledged  and  signed,  before  a  notary 
public,  a  joint  and  several  guaranty  of  pay- 
ment of  Uie  note^  waiving  presentation,  de- 
mand, notice  of  nonpayment  and  protest 
The  liability  of  the  guarantors  was,  by  the 
terms  of  the  instrument,  limited  to  the  sum 
of  $25,000. 

In  the  event  of  any  default  upon  the  part 
of  the  corporation,  so  the  agreement  pro- 
vides, but  apparently  not  before,  Burpee  and 
Walter  are  to  deliver  the  note  to  plaintiff  on 
demand,  after  indorsing,  as  payments  there- 
on, all  moneys  received  by  them  for  the  ac- 
count of  plaintiff,  oa  the  purchase  price  of 
Brook- Wood  Acres,  Including  any  payments 
on  account  of  interest,  and  certain  other  cred- 
its which  are  spedfled.    At  any  time  on,  ot 
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after,  the  ddlvery  of  the  note  to  plaintifl,  or 
in  the  event  of  any  default  upon  the  part  of 
the  corporation  In  the  payment  of  the  note 
according  to  Its  terms,  upon  demand  of 
plaintiff  Burpee  and  Walter  are,  by  the 
agreement,  required  to  sell  all  portions  of 
Brook-Wood  Acres  not  theretofore  conveyed 
by  them,  or  such  portions  as  in  their  discre- 
tion they  may  find  it  necessary,  to  make  the 
payments  thereafter  provided  in  the  agree- 
ment, and  to  make  the  sale  in  the  manner 
therein  fully  and  with  particularity  described. 
Suffice  it  to  say  that  the  procedure  for  mak- 
ing these  sales  is  similar  to,  If  not  exactly  like 
that  provided  In  the  various  forms  of  trust 
deeds,  so  universally  used,  and  so  long  up- 
held by  the  courts  of  last  resort  of  this  and 
other  states,  as  being  a  legal  method  for  the 
sale  of  property  conveyed  to  trustees  as  se- 
curity for  the  pasrment  of  an  existing  indebt- 
edness. Sacramento  Bank  v.  Alcom,  121  CaL 
879, 53  Pac.  813;  Balfour-Guthrie  Co.  v.  Wood- 
vrorth,  124  CaL  16»-174,  56  Pac.  891 ;  Toung- 
er  V.  Moore.  166  Cal.  767-771,  103  Paa  221. 

[1,  2]  The  grant,  bargain  and  sale  deed  of 
Bro<^-Wood  Acres,  executed  by  plaiiatlfl  and 
wife  to  Burpee  and  Walter,  and  the  triparty 
agreement,  executed  by  plaintiff  as  first  party, 
the  corporation,  Brook-Wood  Acres,  Incorpo- 
rated, the  second  party,  and  Burpee  and  Wal- 
ter as  the  third  parties,  were  Intended  to  be 
effective;  and  must  be  considered  and  regard- 
ed, as  parts  of  one  contract  Younger  v. 
Moore,  supra;  San  Diego  Construction  Co.  v. 
Mannix,  175  Cal.  548,  166  Pac.  325.  So  con- 
strued, the  transaction  between  the  parties 
loses  its  complexity,  and  amounts  to  nothing 
more  nor  less  than  the  execution  by  the  cor- 
poration to  plaintiff  of  an  ordinary  deed  of 
trust,  to  secure  the  payment  of  the  note  for 
$150,000,  given  as  the  purchase  price  of 
Brook- Wood  Acres,  the  payment  of  the  note 
being  further  secured  to  the  extent  of  their 
limited  liability,  by  the  contract  of  guaranty 
executed  by  the  guarantors,  who  are  the  de- 
fendants in  this  action.  While  Burpee  and 
Walter  are  not  referred  to  in  the  transac- 
tion as  trustees  they  were  in  fact  such. 

[3]  Because  the  trust  agreement  provides 
that  upon  payment  to  plaintiff  of  the  entire 
selling  price,  with  interest,  and  all  other  in- 
debtedness of  the  maker  of  the  note,  connect- 
ed with  the  sale  of  the  tract — in  short,  upon 
full  performance  of  the  terms  of  the  agree- 
ment— the  trustees  shall  convey  to  Brook- 
Wood  Acres,  Incorporated,  all  unsold  por- 
tions of  Brook- Wood  Acres,  and  all  portions 
sold  but  for  which  deeds  have  not  issued, 
and,  likewise,  were,  in  the  event  of  a  failure 
of  title  at  the  inception  of  the  deal,  to  recon- 
vey  the  property  to  plaintiff,  the  appellants 
contend  that  the  trust  is  void,  under  sections 
847  and  857  of  the  Civil  Code.  They  rely 
upon  Estate  of  Fair,  132  Cal.  525,  60  Pac.  442, 
64  Pac.  1000,  84  Am.  St  Rep.  70;  Id.,  136 
Cal.  79,  68  Pac.  306,  as  authority  to  the  effect 


that  a  trust  to  convey  Is  void,  and  that  tbe 
statute  concerning  trusts  was  a  legislative 
pronouncement  of  the  public  policy  of  the 
state.  Invoking  the  rale  tliat  courts  will  not 
directly  enforce  any  obligation  arising  out  of 
a  contract  illegal  by  reason  of  being  against 
public  policy,  by  carrying  It  into  effect,  or  in- 
directly by  awarding  damages,  or  compen- 
sation, for  a  breach  of  it,  ai^ellants  first 
seek  to  avoid  the  liability  of  their  contract 
of  guaranty  by  an  assertion  of  the  infirmity 
of  the  trust.  We  fail  to  see  any  right  resting 
in  the  appellants  to  attack  the  trust  if  any 
of  the  alleged  weaknesses  therein  exist  The 
guarantors  became  liable,  on  default  of  the 
corporation  to  pay  its  note,  to  the  extent 
of  their  independent  contract  of  guaranty. 
They  were  not  parties  to  the  trust  in  any 
manner.  Kinsel  v.  Ballou,  151  Cal.  754,  761, 
01  Pac.  620.  They  had  no  Interest  In  the  real 
property  Involved  in,  or  in  the  outcome  of, 
that  transaction,  other  than  to  expect  that 
whatever  sums  were  realized  from  the  sales 
of  the  property,  either  to  purchasers  or  at 
trustees'  sales,  on  default  made  by  the  maker 
of  the  note,  would  be  applied  In  reduction  of 
the  amount  due  on  the  note. 

[4]  Assuming,  however,  but  not  deciding 
under  the  facts  of  this  particular  case,  that 
the  conveyance  in  trust  is  invalid,  in  so  far 
as  it  purports  to  authorize  the  trustees  to  con- 
vey the  property  to  the  corporation,  on  fol- 
flllment  of  the  terms  of  the  contract  of  sale, 
the  Invalidity  should  not  be  held  to  affect  the 
valid  provisions  of  the  trust  The  main  and 
ultimate  purpose  of  the  trust  created  by  these 
Instruments  was  to  convert  the  trust  property 
by  sale,  so  far  as  necessary,  into  money 
wherewith  to  discharge  the  indebtedness  se- 
cured thereby.  Younger  t.  Moore,  supra. 
The  power  to  convey  on  completion  of  the 
trust,  the  occasion  for  which  might  never, 
and  in  the  present  case  did  not,  arise  was  not 
essential  thereto.  If  the  trustees  could  not  be 
legally  authorized  to  convey  the  property  to 
the  corporation,  the  provisions  in  that  behalf 
can  be  disregarded  without  interfering  with 
and  changing  the  main  scheme  of  plaintiff 
and  Brook-Wood  Acres,  Incorporated.  Sacra- 
mento Bank  V.  Montgomery,  146  Cal.  746,  81 
Pac.  138.  In  other  words,  as  was  said  in 
that  case,  we  see  no  such  inseparable  scheme, 
that  the  said  power  to  convey  cannot  be  dis- 
regarded without  affecting,  or  Interfering 
with,  the  main  purpose  of  the  parties.  If  the 
trustees  were  attempting  to  so  convey  the 
property,  the  question  of  the  validity  of  such 
provision  would  become  material  if  made  an 
issue  by  parties  properly  interested  in  the 
subject-matter,  but  we  do  not  consider  it  ma- 
terial here.  No  attempt  to  convey  was  ever 
made,  for,  as  will  later  appear,  the  property 
was  sold  by  a  trustee,  substituted  and  acting 
under  the  terms  of  tbe  trust  agreement. 
Younger  v.  Moore,  supra. 
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[S]  For  anotlier  reason  appdlants'  attack 
on  the  transaction  resulting  In  the  trast 
shonld  not  be  allowed  to  prerail.  As  before 
pointed  out,  the  deed  of  February  21,  19X3, 
from  plaintiff  and  wife  to  Burpee  and  Walter, 
and  the  trust  agreement  of  the  same  date 
between  the  same  parties,  and  accepted  by 
Burpee  and  Walter,  must  be  considered  as 
parts  of  a  single  transaction,  and  so  con- 
Sjtmed.  Primarily,  the  trust  expressed  was 
intended  solely  by  way  of  security  for  the 
Indebtedness  of  Brook-Wood  Acres,  Incorpo- 
rated, with  interest,  expenses  of  protecting 
the  property,  and  compensation  of  the  trus>- 
tees.  If,  as  is  urged,  the  resulting  trust  was 
invalid,  as  being  for  some  purpose  not  au- 
thorized by  section  86T  of  the  Civil  Code, 
defining  the  purposes  for  which  express 
trusts  in  relation  to  real  property  may  be  cre- 
ated, and  we  were  thereby  compelled  to  hold 
It  was  not  a  valid  deed  of  trust,  the  rights 
of  the  parties  could  be  preserved  by  hold- 
ing the  Instruments  to  constitute  an  equitable 
mortgage  (Younger  t.  Moore,  supra),  with 
iwwer  of  sale  as  part  of  the  security  and  an 
'  Incident  or  appurtenance  of  the  mortgage  lien 
(F&xoa  y.  All  Persons,  166  Cal.  707,  716,  187 
Pac.  919,  L.  R.  A:  1916B,  1200).  "No  policy 
of  the  law  Is  violated  by  treating  this  instro- 
ment  as  creating  a  Hen  In  the  nature  of  a 
mortgage.  If  it  cannot  be  upheld  as  a  deed  of 
trust."  Earle  v.  Sunnyside  Land  Ca,  160 
Cal.  214,  228,  88  Pac.  920,  926. 

[6]  Appellants  urge  a  further  objection  that 
the  trust  in  the  present  case  is  but  a  dry  and 
passive  trust.  Xhey  are  mistaken.  The 
agreement  declares  that  It  Is  Intended  to  se- 
,care,  and  shall  secure,  the  payment  by  the 
purcdiaser  to  the  seller  of  bis  selling  price  of 
the  property,  with  interest,  and  all  other 
moneys  which  may  become  due  or  payable 
under  the  contract.  The  trustees  are  given 
various  active  duties  to  perform  in  the  exe* 
cntion  of  the  trust.  These  are:  Upon  failure 
of  title  of  Brook- Wood  Acres  to  reconvey  the 
premises  to  plaintiff;  upon  demand  of  the 
corporation  (provided  it  was  not  in  default) 
to  alter  into  contracts  for  the  sale  of,  or  sell 
for  cash,  various  portions  of 'the  tract  at  the 
prices,  and  upon  the  terms  in  the  .contract 
q;)ecifled;  to  receive  the  selling  price  there- 
for and  apply  the  same  on  the  purchase  price 
of  the  entire  tract;  to  approve  the  form  of 
sales  contracts  agreed  to  by  the  other  parties 
to  the  agreement;  upon  performance  by  any 
purchaser  of  his  contract  to  convey  to  him 
the  subdivision  so  purchased  by  him ;  to  exe- 
cute upon  request  of  Brook-Wood  Acres,  In- 
corporated, such  maps  for  recordation  ,as 
might  be  from  time  to  time  approved  by  the 
other  parties  to  the  contract;  In  the  event 
of  any  default  by  Brook- Wood  Acres,  Incor- 
jtorated,  to  deliver  the  note  of  the  corporation 
to  Withers,  after  having  Indorsed  as  pay- 
ments thereon  all  moneys  received  by  them 
on  the  purchase  price  ot  the  tract;  at  any 
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time  after  delivery  of  the  note,  or  any  de- 
fault of  the  corporation,  upon  demand  of 
Withers  to  sell  all  unsold  portions  of  the 
tract,  at  public  auction.  In  the  manner  set 
forth  In  the  agreement,  and  apply  the  pro- 
ceeds of  such  sale,  as  directed  therein;  to  as- 
sign to  Brook-Wood  Acres,  Incorporated,  any 
unsold  outstanding  contracts  of  sale  upon 
payment  to  Withers,  or  themselves,  of  ail 
moneys  due;  and  upon  payment  of  all  the 
purchase  price  of  the  tract,  and  all  moneys 
due  under  the  agreement,  to  convey  the  re* 
malnlng  portions  of  Brook- Wood  Acres  to  the 
corporation.! 

[7]  Another  contention  of  the  appellants 
is  that  the  trust,  If  otherwise  valid,  provided 
for  a  suspension  of  the  absolute  power  of  al- 
ienation beyond  the  period  of  lives  in  being. 
Section  715,  Civ.  Code.  "The  power  of  al- 
ienation is  not  suspended  -Wbtsa  all  the  parties 
In  interest,  including  the  trustee  and  the  ben- 
eficiary, can  Join  In  a  conveyance  and  trans- 
fer a  legal  title." 

In  the  present  case  there  was  no  suspen- 
sion of  the  pow«T  of  alienation,  since  Brook- 
Wood  Acres,  Incorporated,  "could  at  any 
time,  by  paying  the  indebtedness  to  the 
plaintiff,  receive  a  reconveyance  of  the  prop- 
erty, or,  by  uniting  with  the  trustees  and" 
plaintiff  execute  a  conveyance  to  a  purchaser. 
Balfour,  Outhrle  Co.  v.  Woodworth.  supra; 
Blakeman  v.  Miller,.  136  Cal.  138. 141,  68  Pac. 
687,  89  Am.  St  Rep.  120;  Toland  T.  Toland, 
123  Cal.  140,  141,  142,  66  Pac  681. 

Resirandent  makes  a  timely  suggestion  in 
opposition  to  the  right  of  appellants  to  as- 
sert the  alleged  invalidity  of  the  trust.  Sec- 
tion 867  of  the  Civil  Code  was  amended  at 
the  session  of  the  Legislature  In  1913  (St 
1913,  p.  438)  by  including,  among  authorized 
trusts  in  real  property,  a  trust  to  convey. 
Long  after  this  amendment  became  effec- 
tive, to  wit,  on  December  16,  19l4»  in  connec- 
tion with  certain  extensions  of  time  and 
other  modifications  of  the  contract,  plaintiff 
and  Brook-Wood  Acres,  Incorporated,  ex- 
ecuted a  document  In  which  they  re-executed 
the  original  contract  of  February  21,  1913, 
as  modified  In  the  documents  of  later  date, 
and  each  respectively  agreed  to  perform  the 
provisions  of  the  original  instrument 

This  agreement,  after  reciting  the  due  ex- 
ecution of  the  original  contract  of  February 
21,  1913,  the  modification  tliereof  under  dates 
of  July  15,  1913,  and  December  30,  1913,  and 
the  taking  of  contracts,  under  the  provisions 
of  the  main  contract  for  the  purchase  of 
various  portions  of  Brook-Wood  Acres,  con- 
tains the  following  clause:  "Now,  therefore, 
this  agreement,  wltnesseth:  That  the  said 
main  contract  and  the  terms  and  provisions 
thereof  shall  be  and  are  hereby  modified  as 
berelnafter  set  forth,  but  not  otherwise,  and 


*Tbl>  BCDtenca  added  by  amendment  dated  Augnst 
8,  1»U. 
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each  party  bereto  apcm  bis  part  agrees  to 
perform  the  terms  and  provisions  of  tills 
agreement  and  of  said  main  contract  and 
modifying  agreements  as  modified  by  this 
agreement,  and  in  that  behalf,  it  Is  hereby  by 
the  parties  hereto  agreed  as  follows,  to  wit." 
Then  follow  the  modifications  referred  to, 
which,  among  others,  constitute  an  extension 
of  time  of  the  making  of  various  payments 
and  which  constitute  a  change  in  regard  to 
acreage  required  to  be  sold  to  subdivision 
purchasers.  The  agreement,  in  addition  to 
many  apt  references  to  the  "main  contract," 
contains  tUs  clause,  "except  as  herein  ex- 
pressly stipulated  all  of  the  provisions  of 
said  main  contract  and  said  modifying  agree- 
ments shall  stand  and  that  any  and  all  terms 
and  provisions  thereof  not  in  conflict  with 
the  terms  of  this  agreement  shall  continue  in 
force ;  to  the  end  that  the  said  main  contract 
and  modifying  agreements  shall  continue  in 
force  as  written,  except  as  expressly  modi- 
fled  by  the  terms  of  this  agreement,  and  that 
all  and  singular  the  terms  and  provisions  of 
said  main  contract  shall  apply  and  continue 
in  force  as  if  the  modifying  terms  herein  set 
forth  had  been  originally  contained  in  said 
main  contract  and  modifying  agreements."  * 

[B]  At  the  same  time,  and  as  a  part  of  the 
same  transaction,  six  of  the  guarantors,  in- 
cluding the  present  appellants,  signed  a 
waiver  of  the  $25,000  limitation  upon  their 
liability  as  guarantors,  and  Jointly  and  sev- 
erally guaranteed  full  payment  of  the  note 
for  $150,000.  Whether  the  original  trust 
agreement  was  valid  or  Invalid  by  reason  of 
the  prohibition  of  the  statute,  the  later  con- 
tract re-executing  the  original  transaction 
was  valid  and  enforceable  (Burleson  v.  Burle- 
son, 11  Tex.  2),  and  the  appellants  guaran- 
teed the  payment  of  the  note  which  it  pro- 
vided for. 

After  the  making  of  the  contract  of  sale, 
on  July  15,  1913,  the  Brook-Wood  Acres,  In- 
corporated, being  in  default  in  the  aggregate 
amount  of  its  sales,  as  required  by  the  agree- 
ment. Withers,  by  separate  agreement,  ex- 
ecuted by  himself  and  the  corporation, 
waived  the  default  and  extended  the  time  un- 
til January  1,  1914,  for  procuring  selling  con- 
tracts aggregating  $50,000,  making  sales 
aggregating  200  acres  of  land  and  paying  the 
aggregate  sum  of  $2,500.  The  new  agree- 
ment was  conditioned  that  no  other  condi- 
tion of  the  contract  of  sale  should  t>e  waived, 
and  that  the  time  for  performance  of  any 
other  provision  of  the  contract  should  not 
be  extended  or  atfected;  also,  that  this  new 
agreement  should  only  become  effective  when 
consent  to  the  execution  thereof  was  execut- 
ed by  all  the  guarantors  of  the  note  executed 
and  referred  to  in  the  first  agreement.  Pur- 
suant to  this  requirement,  each  of  the  defend- 


'  This    sentence    and    the    one    precedins   it   were 
added  by  amendment  made  August  8,  UlS. 


ants  signed  an  instrument,  which  was  an- 
nexed to  and  made  part  of  the  new  agree- 
ment, whereby  each  of  them  Jointly  and  sev- 
erally  requested  and  consented  to  the  execu- 
tion of  the  agreement  and  the  modifications 
therein  provided,  and  stipulated  that  neither 
the  execution  of  the  new  agreement  nor  said 
modifications  should  modify  or  release  the 
liability  of  any  of  them  under  their  guaran- 
ty of  said  note;  such  guaranty  being  thereby 
ratified,  approved,  and  confirmed. 

Thereafter,  on  July  29, 1913,  another  agree- 
ment was  made  and  signed  by  plaintiff 
Withers  as  the  first  party,  Brook-Wood 
Acres,  Incorporated,  the  second  party,  and 
all  of  the  defendants  as  third  parties,  where- 
in, after  redtlng  the  agreement  (rf  sale,  Fet>- 
ruary  21, 1913,  and  the  extension  agreement 
of  July  15,  1913,  the  corporation  and  the  de- 
fendants agreed  that  plaintiff  might  at  any 
time  waive  or  modify  all  or  any  of  the  pro- 
visions of  the  agreement  of  sale  of  Febru- 
ary 21,  1913,  and  that  any  d^arture  from 
said  agreement  by  Withers  should  not  in  any 
way  waive,  release,  or  modify  the  liability 
of  the  corporation  or  of  the  defendants  un- 
der the  promissory  note  executed  and  re- 
ferred to  In  the  agreement  of  February  21, 
1913,  or  under  the  guaranty  of  said  note  by 
the  defendants. 

On  December  16,  1914,  plaintiff  and  Brook- 
Wood  Acres,  Incorporated,  entered  into  an 
agreement  in  writing,  modifying  the  agree- 
ment of  the  main  contract  of  February  21, 
1913,  and  requiring  a  l>alance  to  be  struck  as 
of  January  1,  1915,  which  said  balance  should 
constitute  tlie  unpaid  portion  of  the  purchase 
price  of  the  land,  and  providing  for  the  pay- 
ment thereof.  This  agreement  provided  that 
it  should  not  be  binding  until  the  written 
consent  to  and  request  for  its  execution,  an- 
nexed thereto,  was  executed  by  the  guaran- 
tors of  the  note  referred  to  tn  the  main  con- 
tract. It  further  provided  that  the  limita- 
tion of  personal  liability  of  $25,000  of  the 
corporation  was  waived  by  It  to  the  end  that 
it  became  obligated  the  full  amount  ot  the 
unpaid  purchase  price.  Concurrent  with  the 
execution  of  this  agreement,  and  as  i>art  of 
the  same  transaction,  each  of  the  guarantors^ 
including  the  defendants,  in  writing  consent- 
ed to  and  requested  the  execution  thereof 
and  in  consideration  of  the  agreement  they 
each  waived  the  statute  of  limitations  upcm 
the  guaranty  of  the  note  to  the  end  that  tbe 
statute  should  not  begin  to  run  on  said  gnar^ 
anty  prior  to  the  first  of  January,  1918. 

On  the  same  day,  December  16,  1914,  eadi 
of  the  defendants  other  than  E.  C.  Mills  and 
Mabel  Corse  Mills  signed  an  instrument  In 
writing,  by  which,  after  reciting  the  con- 
tract of  February  21,  1913,  and  the  guaranty 
of  the  note  by  them,  together  with  the  recit- 
al of  the  various  extensions,  they  Jointly  and 
severally  guaranteed  the  full  payment  of  the 
note  for  $150,000,  waiving  presentment,  de- 
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mand  for  payment,  notloe  of  nonpayment  and 
protest,  it  being  the  declared  intention  there- 
of, according  to  the  docnment,  among  other 
things,  to  guarantee  said  note  unquallfledly 
and  to  waive  the  $25,000  limitation  upon  the 
liability  of  the  guarantors  and  each  of  them. 

Various  contracts  had  from  time  to  time 
been  made  by  the  parties  under  the  provi- 
sions of  the  agreement  of  sale,  and  on  the 
26th  day  of  January,  1916,  plaintiff  and 
Brook- Wood  Acres,  Incorporated,  agreed  that 
there  was  due  and  unpaid  from  the  company 
to  plaintiff,  under  the  agreement  and  the 
various  contracts,  the  sum  of  $130,000.54,  to- 
gether with  interest  thereon  at  the  rate  ot  6 
per  cent,  from  and  b^lnning  with  the  15th 
day  of  January,  1915,  and  provided  for  desig- 
nated credits  up<m  the  happening  of  certain 
contingencies. 

On  February  26,  1916,  the  Berkeley  Bank 
of  Savings  &  Trust  Company  was  designated 
by  Withers  and  the  Brook- Wood  Acres,  In- 
corporated, as  third  party  to  the  agreement 
in  place  of  Burpee  and  Walter.  The  latter, 
by  deed,  Joined  in  by  the  wife  of  each,  con- 
veyed the  property  to  the  Berkeley  Bank  of 
Savings  &  Trust  Company,  and  delivered  the 
promissory  note  to  the  bank. 

Further  defaults  being  made  by  Brook- 
Wood  Acres,  Incorporated,  plaintiff  brought 
this  action  against  defendants  on  ^-Prll  6, 
1915,  on  their  guaranty.  No  demand  was 
made  upon  defendants  btfore  bringing  the 
action ;  neither  was  the  property  sold  by  the 
trustee  prior  to  that  time.  Pending  trial, 
however,  the  Berkeley  Bank  of  Savings  & 
Trust  Company  duly  sold  the  property  upon 
the  demand  of  the  plaintiff,  under  the  terms 
of  the  agreement  of  sale.  The  net  proceeds 
of  saidvsaie  were  the  sum  of  $45,112.36,  which 
sum  said  plaintiff  credited  on  the  note  set 
forth  in  plaintiff's  complaint  herein. 

Upon  the  filing  of  the  complaint,  the  de- 
fendants Bousfleld,  Ver  Mehr,  and  Dodge 
filed  their  answers  denying  any  liability  un- 
der the  guaranty,  and  alleging  that  there  was 
no  consideration  for  the  same.  The  cross- 
complaint  admitted  the  execution  ot  the  In- 
strument of  the  16th  day  of  December,  1914, 
waiving  provisions  of  the  .guaranty,  limiting 
their  liability  thereunder  to  $26,000,  but  al- 
leging that  the  defendants  never  agreed 
that  said  guaranty  should  be  an  unrestricted 
guarantee  of  the  full  payment  of  the  note, 
but  that  said  waiver  only  guaranteed  the  de- 
,  fldency,  if  any,  up  to  $150,000,  which  should 
remain  to  satisfy  the  balance  of  the  purchase 
price  of  the  real  property,  which  was  the  sub- 
ject of  the  agreement  of  sale,  after  the  same 
bad  been  sold,  and  the  proceeds  divided  ac- 
cording to  that  contract 

By  way  of  cross-complaint,  which  defend- 
ants Bousfleld  subsequently  filed,  it  was  al- 
leged that  the  Instrument  of  December  16, 
1914,  by  which  defendants  Bousfield,  Dodge, 
and  Ver  Mehr,  jointly  and  severally  guaran- 
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teed  the  full  payment  of  the  note  for  $160,000, 
waiving  presentment,  and  unqualifiedly 
waiving  the  $26,000  limitation  upon  the  liabil- 
ity of  the  parties  (already  referred  to)  was 
intended  to  mean,  and  its  legal  consequences 
were  intended  to  be,  that  said  defendants 
waived  the  limitation  of  $25,000,  contained 
in  the  guaranty  for  said  note,  and  that  they 
were  to  be  liable  for  the  deficiency,  if  any, 
up  to  $160,000,  which  should  remain  of  the 
said  pur<2iase  price  after  th-i  real  property, 
described  in  the  agreement  of  sale,  Itad  been 
sold,  and  the  proceeds  appUed  according  to 
the  terms  thereof,  but  through  the  mntoal 
mistake  of  the  defendants  and  the  plaintiff, 
and  the  Brook- Wood  Acres  corporation,  said 
instrument  failed  to  express  that  intention  In 
so  many  words,  and  prayed  that  the  tnstro- 
ment  be  reformed  accordingly. 

The  court  found  in  favor  of  plaintiff  and 
against  the  defendants  on  all  points,  and, 
after  crediting  the  net  proceeds  of  the  sale 
of  the  property  made  by  the  substituted  trus- 
tee, the  Berkeley  Bank  of  Savings  and 
Trust  Company,  of  $46A12.35,  gave  Judg- 
ment against  defendants  Mills  in  the  sum  of 
$25,000,  and  against  defendants  Bousfield, 
Ver  Mehr,  and  Dodge  in  the  sum  of  $58,654.86, 
together  with  the  sum  of  $6,000  attorney's 
fees. 

[I]  An>ellantB  contend  that  the  main 
agreement,  the  contract  of  February  21, 1913, 
was  not  a  contract  of  purchase  and  sale  of 
real  property,  and  that  the  note  for  $150,000 
was  not  a  note  for  the  purchase  price  of  the 
land,  but  that  In  reality  it  was  executed  and 
deposited  with  the  trustees  as  a  penalty; 
that  the  recital  In  the  preamble  of  the 
contract  "that  the  said  first  party  (plain- 
tiff) has  sold  to  the  said  second  party  (Brook- 
Wood  Acres  Company,  Incorporated),  and 
the  said  second  party  has  bought  from 
the  satd  first  party,  all  upon  the  terms 
and  conditions,  and  in  the  manner  herein- 
after set  forth,  and  purchase  price  thereof 
to  be  payable  as  hereinafter  set  forth,  that 
certain  real  property,"  etc.,  is  palpably  un- 
true. This  contention  cannot  be  supported 
by  a  logical  analysis  of  the  note,  the  deed 
and  the  agreement,  when  read  together.  In 
view  of  the  plain  and  unambiguous  state- 
ment In  the  agreement  we  are  satisfied,  as 
a  matter  of  fact,  that  the  note  represented 
the  purchase  price  paid  for  Brook-Wood 
Acres. 

[10]  We  prefer  to  accept  the  view  of  re- 
spondent that  the  parties  to  the  contract  in- 
tended to  be,  and  were,  bound  by  its  recitals. 
Section  1962,  subd.  2,  Code  Civ.  Proc.    From 
aU  the  surrounding  circumstances  attending 
the  transaction,  we  are  led  to  conclude  that 
no  other  contract  relative  to  the  sale  of  tbe 
land  was  contemplated,  and   that   the  note 
for  the  $160,000,  was  executed  by  the  cor- 
poration, and  delivered  to  the   trustees,   as 
the  evidence  of  and  for  the  purcliase  price  at 
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tbe  tract.  The  main  agreement  of  February 
21,  1913,  In  paragraph  29  thereof,  refers  to 
the  note  "for  the  principal  sum  of  one  hun- 
dred and  fifty  thousand  dollars  ($150,000.00), 
representing  the  purchase  price  to  be  paid 
for  said  Brook- Wood  Acres;  the  payment  of 
which  note  has  been  guaranteed,  Jointly  and 
severally  by"  the  defendants.  Concurrently 
with  the  execution  of  the  ratification  agree- 
ment, of  December  15,  1914,  and  as  part  of 
the  same  transaction,  the  appellants,  and 
the  other  guarantors,  consented  to  and  re- 
quested the  execution  of  the  said  ratification 
agreement  which  by  its  terms  spedflcally 
refers  to  and  deals  with  the  note  for  the 
$150,000.  Appellants,  by  fb^r  own  acts, 
therefore,  are  estopped  from  claiming  the 
note  to  be  a  penalty,  and  not  eyidence  of  the 
purchase  price  for  the  land.  The  note  is  a 
demand  note!  Appellant  contends  that  as 
there  is  no  allegation  in  the  complaint  that 
a  previous  demand  was  made  on  the  maker 
of  the  note,  or  that  suit  had  been  instituted 
against  it  (which  would  have  taken  the  place 
of  a  formal  demand),  and  as  there  was  no 
proof  in  support  of  any  such  demand  or  suit, 
the  maker  of  the  note  never  became  liable, 
and  the  action  against  the  guarantors  was 
premature. 

[11-13]  A  guaranty  is  a  promise  to  answer 
for  the  debt  of  another  person,  and  it  may 
be  enforced,  upon  default  of  the  principal, 
without  any  previous  demand  or  notice.  By 
its  various  transitions  the  contract  of  guaran- 
ty in  this  case  became  an  absolute  undertak- 
ing .to  pay  tile  whole  debt  of  Brook- Wood 
Acres,  Incorporated,  If  the  company  did  not, ' 
and  no  mere  delay  of  plaintiff  to  proceed 
against  the  maker  of  the  note,  or  to  enforce 
any  other  remedy,  can  be  availed  of  by  the 
guarantors  as  a  defense.  First  Nattonal 
Bank  V.  Babcock,  94  Cal.  98,  104,  29  Pac. 
415,  28  Am.  St  Rep.  94;  Carver  v.  Steele, 
116  Cal.  116^47  Pac.  1007, 58  Am.  St.  Rep.  156. 
This  is  not  an  action  for  the  collection  of 
the  Brook-Wood  Acres,  Incorporated,  debt  as 
such.  It  is  an  action  upon  an  independent 
contract  of  the  defendants.  There  Is  no 
privity,  or  mutuality,  or  joint  liability  be- 
tween the  principal  debtor  and  its  guaran- 
tors. Adams  v.  Wallace,  119  Cal.  67,  71,  61 
Pac.  14.  Moreover,  the  defendants.  Includ- 
ing appellants,  made  an  independent  contract 
upon  which  they  became  liable  without  re- 
gard to  the  sale  of  the  property,  under  the 
terms  of  the  trust,  as  against  the  principal 
debtor.  Kinsel  v.  Ballon,  151  Cal.  754,  762, 
91  Pac.  620 ;  Adams  v.  Wallace,  supra. 

This  case  presents  no  different  aspect  from 
the  foregoing,  and  numerous  other  cases,  de- 
cided by  the  courts  of  last  resort  of  this 
state,  in  which  it  has  been  held  that,  regard- 
less of  the  necessity  for  exhausting  the  se- 
curity given,  before  resorting  to  the  personal 
llablUty  of  the  maker  of  a  note,  neverthe- 


less an  Indorser,  or  guarantor,  may  be  sued 
upon  his  personal  liability  before,  and  with- 
out, such  action  having  been  taken. 

It  was  proper  for  the  court  to  allow  the  at- 
torney fee  included  In  the  judgment 

The  judgment  is  affirmed. 

We  concur:  RICHARDS,  J.;  ECBRRI- 
GAN,  J. 


LISENBEB  T.  LISENBEB.     (Civ.  1983.) 

(District  Onrt  of  Appeal,  Third  District,  Call- 
fomia.    Aog.  6,  1919.) 

1.  DivoBCE  ®=>286— In  Absence  or  Affeai, 
FBOM  Decse;^  Poweb  of  CotTBT  Over  Hus- 
band's Propebty  Not  Reviewable. 

In  the  absence  of  appeal  from  the  decree  in 
a  divorce  action,  the  appellate  court  on  the 
husband's  appeal  from  an  order  appointing  re- 
ceiver of  the  proceeds  of  his  realty  after  fail- 
ure to  comply  with  the  terms  of  the  decree  la 
the  divorce  suit  cannot  review  the  question 
whether  the  superior  court  in  a  divorce  proceed- 
ing has  jurisdiction  to  deal  with  the  separate 
property  of  the  spouses. 

2.  DivoBCK  «»267— Cotmr  Can  Seli,  Hua- 
nAND's  Pbofbbtt  to  Maintaut  Witb  Aft- 
EB  Decbek  fob  Maintenance. 

Under  Civ.  Code,  U  136,  140,  and  in  view 
of  Code  Civ.  Proc.  i  671,  the  court  which  in 
her  divorce  suit  bad  granted  a  wife  a  decree 
for  maintenance,  did  not  exceed  its  jurisdic- 
tion, in  appointing  receiver  to  take  custody 
of  and  sell  the  husband's  property  to  satisfy 
such  decree  for  maintenance,  on  any  ground 
that  the  judgment  upon  either  the  community 
property  or  the  separate  property  of  the  hus- 
band created  a  lien  which  must  be  foreclosed  to 
become  effective. 

Appeal  from  Superior  Court  San  Joaquin 
County;   George  F.   Buck,  Judge. 

Action  for  divorce  by  Maud  Irene  Llsenbee 
against  Charles  Samuel  Liseubee,  wherein 
plaintiff  was  awarded  a  community  interest 
In  certain  realty,  and  defendant  was  ordered 
to  pay  a  sum  per  month  for  her  maintenance. 
From  an  order  appointing  receiver  to  take 
over  and  receive  from  the  sheriff  all  m<Hiey 
derived  from  the  sale  of  the  realty  of  the 
husband,  he  appeala    AfDrmed. 

See,  also,  181  Pac.  804. 

A.  B.  Carpenter  and  J.  D.  Hlnkle,  both  of 

Stockton,   for   appellant 

Charles  De  Legh,  of  Stockton,  for  respond- 
ent 

HART,  J.  On  the  22d  day  of  May.  1916t 
the  complaint  In  this  action  was  filed.  In 
which  plaintiff  prayed  for  a  divorce  from  de- 
fendant and,  among  other  things,  asked  that 
certain  property,  mentioned  in  the  complaint 
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be  declared  to  be  commimltT  property.  The 
action  went  to  trial,  and  the  court  found 
that  plaintiff  was  not  entitled  to  a  divorce 
for  the  reascm  that  there  was  not  sufficient 
corroboratl(Mi  of  the  alleged  acts  of  cmelty 
set  forth  in  the  complaint;  that  fbe  real 
property  mentioned  in  the  complaint  was 
the  separate  property  of  defendant,  but 
that  plalntUf,  having  with  money  earned 
by  her  from  her  work  and  labor  contributed 
toward  the  purchase  of  said  property,  was 
entitled  to  a  community  interest  therein  to 
the   value   of   $1,600;    and    defendant  was 


support  the  findings.  While  the  order  from 
which  this  appeal  is  prosecuted  grew  out  of 
the  divorce  action  and.  Indeed,  Involves  the 
granting  of  an  ancillary  remedy  in  aid  of  the 
execution  of  the  Judgment  In  said  action, 
this  Is,  nevertheless,  so  far  as  the  right  to 
attack  said  Judgment  is  concerned,  under  the 
record  before  us,  a  collateral  proceeding — 
that  Is  to  say,  the  attack  on  said  judgment  on 
this  appeal  Is  in  effect  collateral,  and  conse- 
quently all  Intendments  and  presumptions  In 
support  of  the  Judgment  must  be  indulged  Just 
the  same  as  though  the  present  proceeding 


ordered  to  pay  for  her  maintenance  the  sum  were  an  entirely  new  and  independent  action 
of  $25  per  month,  wUch  payments  were  made  having  such  relation  to  the  divorce  action  as 
a  Hen  on  the  community  Interest  of  the.  to  make  the  Question  of  the  validity  of  the 
parties.  |  Judgment  In  the  latter  action  a  material  and 

On  the  24th  day  of  November,  1917,  the  important  Issue  In  the  former.  It  may  be 
court  made  a  formal  order  for  the  Issuance  observed  that  the  finding  that  the  property 
of  a  writ  of  execution,  directed  to  the  sheriff  described  in  the  complaint  "is  the  separate 
of  San  Joaquin  county,  "reciting  said  Judg-  property  of  the  defendant,  save  and  except 
ment  and  directing  the  said  sheriff  to  levyj  the  sum  of  $1,600  in  value  thereof,  which 
upon  and  sell  according  to  law  In  such  cased  the  court  finds  is  the  community  interest  of 
the  following  described  real  pr<H)erty,  or  so' plaintiff  and  defendant,"  seems  on  Its  face 
much  thereof  as  may  be  necessary  to  satisfy  |  to  be  somewhat  contradictory  or,  at  least, 
said  Judgment"  for  maintenance  and  costs,  not  clear  in  Its  meaning,  still  it  Is  a  matter 
the  real  property  described  in  the  complaint,  ^f  uttle  consequence  whether  the  property 
and  In  which.  It  was  found,  the  plaintiff  had  ^hich  the  receiver  was  authorized  to  take 


a  community  interest  to  the  extent  of  $1,600. 

The  defendant  having  failed   to  comply 

with  the  terms  of  the  decree  requiring  him 


charge  of  and  sell  to  satisfy  the  Judgment 
is  community  or  the  separate  property  of  the 
.  .  „-  -„-  ^,.    ^..  _  defendant    Civ.  Code,  {  141.    That  section, 

to  pay  to  plaintiff  $25  per  month,  the  court;]  j^  ^^^  provides  that,  where  there  is  com- 
on  the  14th  day  of  January,  1918,  after  dne|n,„„ity  property  of  the  spouses,  such  proper- 
proceedings,  made  an  order  appointing  one  ^^  ^^^^  ^^  ^3^^,^^^  t^  f„,  satisfaction  of  an 


R.  B.  Teefy  a  receiver  in  the  premises,  said 
order  reciting  that  he  "is  authorized  and  em- 
powered to  take  over  and  receive  from  the 
sheriff  of  this  county  any  and  all  money  de- 
rived from  the  sale  of  the  real  property  up- 
on execution  in  this  action  In  excess  of  the 
sum  of  $500  (now  due  this  plaintiff),  and  the 
said  R.  B.  Teefy  Is  also  authorized  and  em- 
powered to  take  over  and  hold  possession  of 
any  real  property  described  In  said  writ  of 
execution  remaining  unsold  after  the  satis- 
faction of  such  writ" 

This  appeal  Is  by  the  defendant  from  said 
order  appointing  receiver. 

It  is  contended:  (1)  That  "the  superior 
court  in  a  divorce  proceeding  has  no  Juris- 
diction to  deal  with  the  separate  property 
of  the  spouses";  (2)  that  the  court  exceeded 
its  Jurisdiction  by  appointing  a  receiver  to 
take  custody  of  and  sell  the  property  de- 
scribed In  the  order  appointing  the  receiver 
for  the  purpose  of  satisfying  the  Judgment 
for  maintenance,  costs,  etc. 

[1]  The  point  first  above  stated  we  cannot 
review  on  this  appeal,  since  there  is  here  no 
appeal  from  the  Judgment  in  the  divorce  ac- 
tion. Indeed,  all  that  the  record  here  contains 
as  to  the  divorce  action  Itself  is  the  Judgment 
roll  therein.  The  record  does  not  show  the 
evidence  upon  which  the  court  based  its  find- 
ings In  said  action.  We  must  therefore  pre- 
sume that  there  was  sufficient  evidence  to 


allowance  for  maintenance  or  alimony,  but, 
tf  there  be  no  community  property,  then  the 
separate  property  of  the  husband  may  be 
resorted  to  for  that  purpose. 

[2]  As  to  the  second  point,  viz.  that  the 
court  exceeded  ito  Jurisdiction  by  appointing 
a  receiver  to  take  custody  of  and  sell  the 
property,  the  contention  of  the  appellant  is 
that  the  effect  of  the  Judgment  upon  either 
the  community  property  or  the  separate  prop- 
erty of  the  defendant  was  to  create  a  Hen 
thereon,  and,  therefore,  to  make  the  lien  ef- 
fective, it  was  necessary  to  foreclose  the 
same  in  a  proceeding  for  that  purpose. 
There  Is  no  force  to  the  proposition. 

Under  the  terms  of  section  671  of  the  Code 
of  Civil  Procedure  a  Judgment,  from  the 
time  it  is  docketed,  becomes  a  lien  upon  all 
the  real  property  of  the  Judgment  debtor,  not 
exempt  from  execution.  In  the  ,connty,  owned 
by  him  at  the  time,  or  which  he  may  after- 
wards acquire,  until  the  Hen  ceases.  The 
effect  of  such  lien  Is  to  preserve  whatever 
efficacy  the  Judgment  has  from  the  time  it 
Is  docketed,  and  It  is,  in  effect,  merely  a 
remedy  In  aid  of  the  execution.  In  other 
words,  the  object  of  the  lien  Is  manifestly  to 
render  the  Judgment  capable  of  enforcement, 
even  though  the  Judgment  debtor  should  sell 
or  mortgage  his  real  property  after  the  Judg- 
ment was  docketed.    No  contention  has  ever 
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been  made  that  a  Jtidgmrait  cannot  be  satis- 
fled  by  an  execution  Issued  In  the  usual  man- 
mat  of  sucb  a  process.  It  would.  Indeed, 
amooDt  to  a  procedural  drcumvolution  whol- 
ly unnecessary  and  antagonistic  to  tbe  genius 
of  the  reformed  procedure  if  the  law  con- 
templated and  it  was  necessary  to  hold  that, 
to  secure  the  benefit  of  the  lien  provided  in 
section  671,  a  proceeding  to  foreclose  such 
lien  was  required.  The  Judgment  in  a  di- 
vorce action,  in  so  far  as  it  awards  mainte- 
nance to  the  wife,  is  the  same  as  any  money 
Judgment,  the  wife's  position  being  assimi- 
lated to  that  of  a  credltOT  of  her  husband 
(Murray  v.  Murray,  115  Cal.  266,  276,  47  Pac. 
87,  87  ii.  R.  A.  62Q,  56  Am.  St  Rep.  97) ;  and, 
while  the  effect  of  the  docketing  of  such  a 
Judgment  Is  to  create  a  lien  upon  the  proper- 
ty, community  or  separate,  of  the  husband, 
the  satisfaction  of  such  Judgment,  In  the  ab- 
sence of  a  provision!  awarding  any  other 
remedy  for  that  purpose,  could  undoubtedly 
be  secured  by  the  usual  method  of  executing 
Judgments  or  without  resorting  to  a  proceed- 
ing to  foreclose  the  lien  following  from  the 
docketing  of  such  Judgment 

But  the  Code  isections  conclnsi'TOly  an- 
swer the  contention  of  appellant  with  re- 
spect to  the  remedy  to  be  invoked  to  secure 
tiie  payment  of  money  due  under  an  order  or 
Judgment  awarding,  in  a  divorce  action, 
maintenance  to  the  wife. 

Section  186  of  the  Civil  Code  provides: 

"Though  judgment  of  divorce  be  denied,  the 
court  may.  In  an  action  for  divorce,  provide  for 
the  maintenance  by  the  husband,  of  the  wife 
and  the  children  of  the  marriage,  or  any  of 
them." 

Section  140  of  the  same  Code  reads: 

"The  court  may  require  the  husband  to  give 
reasonable  security  for  providing  maintenance 
or  making  any  payments  required  under  the 
provisions  of  this  chapter,  and  may  enforce 
the  same  by  the  appointment  of  a  receiver,  or 
by  any  other  remedy  applicable  to  the  case." 

Thus  the  remedy  for  the  enforcement  of 
an  order  or  a  judgment  for  maintenance 
through  the  Instrumentality  of  a  receiver  ap- 
pointed by  the  court  for  that  purpose  is  ex- 
pressly authorized  by  the  Code,  and  in  this 
case  the  court  has  done  no  more  or  gone  no 
farther  than  the  law  authorizea 

It  is,  of  course,  true  that  the  general  power 
in  the  courts  to  appoint  receivers  to  take 
charge  and  control  of  and,  for  the  purposes 
of  the  receivership,  title  to  property  in  litiga- 
tion Is  an  extraordinary  power,  and  should 
be  exercised  with  great  care  and  circumspec- 
tion and  onljT  upon  the  Imperative  necessities 
of  the  case  In  which  it  is  sought  to  be  in- 
voked. The  Iiegislature,  however,  seems  to 
have  deemed  the  appointment  of  a  receiver 
as  peculiarly  adapted  to  the  enforcement  of 
a  Judgment  for  maintenance  in  an  action 


for  divorce  and,  Indeed,  the  only  efDcadons 
remedy  in  cases  Uke  this  where  other  reme- 
dies applicable  thereto  have  failed  in  their 
purpose,  and  it  is  probable,  therefore,  that 
it  was  intended  that  it  should  be  allowed  up- 
on a  mere  showing  that  other  remedies  had 
proved  to  be  ineffectual  for  that  purpose. 
This  view  is  sustained  by  the  ccmsideratlon 
that,  generally,  such  cases  do  not  Involve 
complicated  matters  or  numerous  conflicting 
interests,  the  sole  object  being  merely  to  sat- 
isfy a  Judgment  as  to  a  single  daim  growing 
out  of  the  relationship  of  marriage  between 
the  parties,  and  therefore  primarily  based 
upon  considerations  antedating  the  time  of 
separation  or  divorce  and  inhering  in  the 
contract  of  marriage  itself. 

Section  140  of  the  Civil  Code  does  not,  It 
Is  true,  specifically  point  out  the  duties  and 
powers  of  a  receiver  appointed  by  virtue  of 
its  provisions;  but  the  section  has  been  con- 
strued in  several  cases  and  the  authority 
aad  duties  of  such  a  receiver  defined.  We 
may  refer  herein  to  one  of  those  cases  <m]y 
— ^Petaluma  S.  Bank  v.  Superior  Court,  111 
Cal.  488,  44  Pac.  177,  In  which  at  page  495^ 
(44  Pac.  179),  the  court  thus  explained  the 
powers  and  duties  of  a  receiver  appointed 
under  said  section  140: 

"So  far  as  I  am  advised,  this  section  has  not 
been  the  subject  of  a  judicial  construction,  and 
the  powers  and  duties  of  a  receiver  appointed 
in  pursuance  of  its  provisions  have  not  been 
defined;  but  it  would  not  seem  difficult  to  de- 
termine in  what  cases  and  for  what  purposes 
he  is  to  be  appointed.  The  whole  object  of  his 
appointment  is  to  provide  security  for  the  pay- 
ment of  such  allowance  as  is  made  for  the  main- 
tenance of  the  divorced  wife,  and  this  would 
be  accomplished  by  vesting  him  with  the  title 
and  control  of  some  productive  property  of  the 
husband,  out  of  the  income  of  which  he  could 
pay  such  allowance,  or  by  authorizing  the  sale 
of  property  to  create  a  fund,  the  income  of 
which  would  be  applied  to  the  same  purpose." 

It  is  not  Improper  to  say  that  counsel  for 
the  respondent  filed  no  brief  In  this  case,  nor 
did  they  orally  argue  the  cause  when  it  was 
called  for  bearing.  Whether  respondent  thus 
intended  to  manifest  an  abandonment  of 
the  case  on  appeal  or  regarded  her  position 
so  obviously  sound  as  to  require  no  argument, 
either  oral  or  written,  we  are,  of  course,  un- 
able positively  to  say.  We  are  constrained 
to  say,  however,  that,  if  It  was  her  intoitioB 
for  any  reason  to  abandon  the  case  on  appeal, 
it  was  her  duty  to  have  Joined  in  an  author- 
ization for  a  dismissal  of  the  appeal,  and 
thus  have  saved  this  court,  already  burdened 
with  work  which  must  be  disposed  of  within 
a  limited  time,  of  a  considerable  amount  of 
extra  labor.  On  the  other  hand,  if  It  was  her 
desire  to  secure  a  decision  by  this  court  of 
the  legal  issues  submitted  by  the  appeal,  she 
should  have  supported  her  position  upon  the 
points  Involved  either  by  oral  argument  or 
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a  printed  or  typewritten  brief,  and  thus  have 
taken  from  this  court  that  labor  wliich 
rightfully  belongs  to  the  lawyers.  We  have, 
however,  notwithstanding  the  extra  labor 
entailed  upon  us  by  the  neglect  of  re^ondent 
to  present  her  side  of  the  case,  examined 
the  points  with  the  same  care  that  we  always 
try  to  give  to  those  cases  which  are  fuUy 
argued  and  presented,  assuming  that,  if  re- 
spondent desired  to  abandon  the  case  on  ap- 
peal, she  would  have  apprised  us  of  the  fact, 
and  the  examination  thus  given  the  case  has 
convinced  us  that  there  is,  upon  the  record 
as  it  stands  before  us,  no  merit  In  the  appeal. 
The  order  is  affirmed. 


We    concur: 
NBTT,  J. 


OHIPMAN,     P.    J„     BUR- 


PEOPIiB  T.  MILLS  SING.    (Cr.  666.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  July  25,  1919.  Rebeai^ 
ing  Denied  by  Supreme  Court  Sept.  22,  1910.) 

1.  Sales  <8=»202(1),  316(1)— On  Cash  Sale, 
dxlivert  and  payment  concttbrent  acts. 

Where  a  sale  is  a  cash  sale,  delivery  of  the 
goods  and  payment  of  the  price  are  concurrent 
acts,  and  the  vendor,  though  he  has  delivered, 
supposing  he  would  immediately  receive  the 
price,  may  reclaim  the  property,  if  the  purchase 
money  is  not  paid  according  to  terms,  provided 
he  has  not  waived  payment,  or  been  guilty  of 
laches  or  estopping  conduct. 

2.  Sales  $s»199— On  Cash  Sale,  Waives  of 
Condition  of  Conoubbent  Payment  Ques- 
tion or  Intent. 

In  case  of  a  cash  sale,  where  delivery  and 
payment  are  concurrent  conditions,  whether  or 
not  the  seller  has  waived  the  condition  of  pay- 
ment is  a  question  of  intention. 

8.  Sales    $=>218^  —  Abbo(li7TE    Deliveby 
Without  Demand  of  Pbice  Pbesumptive 
Evidence  of  Waives  of  Concubbent  Pay- 
ment. 
An  absolute  delivery  of  property  to  the  buy- 
er without  demand  for  the  price  is  presumptive 
evidence  of  a  waiver  of  the  condition  of  present 
payment  and   of  a   willingness  to  give  credit, 
which  presumption  may  be  rebutted  by  the  acts 
and  declarations  of  the  parties,  or  the  circum- 
stances. 

4.  Sales  «=»218%— Whetheb  Deliveby  on 
Cash  Sale  Without  Payment  Passes  Ti- 
tle FOB  JUBY. 
Whether  delivery  of  goods  on  a  cash  sale 
without  payment  is  absolute,  so  as  to  pass  title, 
or  conditional,  so  that  title  does  not  pass,  de- 
pending, as  it  does,  on  the  intention  of  the  par> 
ties,  the  intent  that  the  delivery  before  payment 
sbail  be  conditional  may  be  inferred  from  the 
acts  ot  the  parties  and  the  circumstances,  and 
is  a  question  for  the  jury ;   an  express  declara- 
tion of  intention  to  insist  on  immediate  payment 
not  being  necessary. 


5.  Labceny  «=>60— Evidence  That  on  Cash 
Sale  Immediate  Payment  was  Waived. 

In  a  prosecution  for  larceny  of  potatoes,  pos- 
session of  which  was  obtained  by  defendant  on 
the  pretense  of  buying  for  cash,  evidence  held 
to  warrant  the  jury  in  inferring  that  the  seller 
did  not  intend  to  waive  payment  as  a  condition 
to  the  passing  of  title  to  the  potatoes. 

6.  Labceny  ®=38— Potatoes  Sold  fob  Cash 
with  Retention  of  Title  by  Sellxbs  Sub- 
ject OF  Labceny  by  Buyee. 

Wherk  title  to  potatoes  remained  in  the  per- 
sons who  grew  them,  the  potatoes  were  subject 
to  larceny  by  defendant,  though  he  had  obtained 
their  possession  by  representing  himself  as  a 
buyer  for  cash,  and  so  .obtained  delivery  condi- 
tional on  payment. 

7.  False  Pbetenses  €=>12— Labceny  ^=3l4 
(1)'— BuYEs  FOB  Cash  Obtaining  Posses- 
sion Without  Payment  Guilty  of  Las* 

CENY. 

Where  defendant  represented  to  the  owner 
of  potatoes  that  he  was  a  buyer  for  cash,  and 
so  obtained  possession  of  the  potatoes  condi- 
tional on  immediate  payment,  and  stole  them, 
he  was  not  guilty  of  obtaining  goods  under  false 
pretenses,  rather  than  larceny,  in  which  the 
owner  has  no  intent  to  part  with  bis  title, 
though  he  may  intend  to  part  with  possession, 
while  in  false  pretenses  the  owner  does  intend 
to  part  vrith  title. 

8.  Embezzlement  «=>5  — Labceny  9=>3(2)  — 
Distinction  as  to  Time  of  Fobmatioh  or 
Intent. 

In  embeEslement.  there  is  no  intent  at  the 
time  of  taking  to  steal  or  wrongfully  appropri- 
ate the  property,  but  accused,  having  rightfully 
come  into  possession,  thereafter  forms  the  intent 
fraudulently  to  convert  the  property  to  his  own 
use,  while  in  larceny  the  person  taking  it  has  at 
the  time  an  intent  to  steal  or  feloniously  ap- 
propriate. 

■0.  Cbiminal    Law    9=3112(7)  —  Tbanspobta- 
tion   of   Stolen   Goods   into   a    Second 
County,   Cbime   in   Each  County. 
Where,  after  defendant  had  first  stolen  the 
potatoes,  larceny  of  which  is  charged,  he  carried 
them  away  into  another  county  for  sale,  his  pos- 
session was  a  larceny  in  each  connty  into  which 
he  carried  the  goods,  every  moment's  continua- 
tion of  the  trespass  and  felony   amounting  in 
legal  contemplation  to  a  new  caption  and  aspor- 
tation, and  he  could  be  prosecuted  in  the  sec- 
ond county,  into  which  be  carried  the  goods,  as 
for  a   larceny  committed   therein,   apart   from 
Pen.  Code,  |  786. 

10.  Labceny  <8=328(3),  40(5)— Pboof  of  Tak- 
ing Admissible  in  County  to  Which 
Goods  Webe  Conveyed. 

An  information  for  larceny  may  charge  its 
commission  in  the  county  into  which  the  goods 
were  taken,  and  the  first  larceny  in  another 
county,  though  not  alleged  in  the  information, 
may  be  given  in  evidence. 

11.  Labceny  <S=>32(1)— Name  of  Owneb  or 
Pbopebty  Not  Matebial  in  Infobmation. 

In  larceny,  the  name  of  the  owner  of  the 
stolen  property  ia  not  a  material  part  of  the  of- 
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fense  charged,  being  required  only  to  Identify 
the  transaction,  go  that  defendant  by  proper 
plea  may  protect  himself  against  another  pros- 
ecntlon,  as  he  could  do  on  a  charge  of  felonious- 
ly stealing  sacks  of  sweet  potatoes,  the  property 
of  three  named  Japanese. 

12.  Indictment  and  Infobmatiqn  <S=>132(2) 
— Three  Days'  Hauling  of  Potatoes  Stol- 
BN,  One  Offense. 

.  Where  defendant  planned  to  steal  252  sacks 
of  potatoes,  by  representing  that  he  was  buying 
for  cash  and  so  getting  possession,  and  it  took 
three  days  to  haul  the  potatoes  away  from  the 
sellers'  ranch,  there  was  nevertheless  but  one 
larceny,  not  a  distinct  offense  at  the  time  of 
each  of  the  three  haulings  requiring  an  election 
by  the  prosecutor. 

13.  Criminal  Law  «=»829(18)— Refusal  of 
Instruction,  Repetition  of  One  Given, 
Not  Error. 

In  prosecution  for  larceny,  where  defendant 
pleaded  not  guilty,  but  offered  no  evidence,  and 
the  court  instructed  on  reasonable  doubt,  and  on 
the  duty  of  the  jury  to  acquit  if  such  a  d6abt 
existed,  etc,  \refu8al  of  an  instruction  that,  if 
there  was  any  reasonable  theory  deducible  from 
the  evidence  consistent  with  defendant's  inno- 
cence, there  must  be  an  acquittal,  held  not  prej- 
udicial ;  ■  the  matter  having  been  adequately  cov- 
ered. • 

14.  Criminal  Law  «s»465  —  Evidence  of 
Price  Accused  had  Agreed  to  Pat  Not 
Inadmissible  as  a  Conclusion. 

In  a  prosecution  for  larceny  of  potatoes, 
defendant  representing  that  h$  was  a  buyer  for 
cash,  testimony  of  a  witness  as  to  the  price  de- 
fendant and  his  confederate  had  "agreed"  to  pay 
for  the  potatoes  held  not  inadmissible  as  a  con- 
clusion ;  the  witness  having  testified  to  the  par- 
ticulars of  the  negotiations. 

16.  Criminal  Law  «=>423(1)— Declarations 

AND   Acts   of    Conspirators  Admissible 

Against  Coconspirator. 

What  one  conspirator  to  commit  larceny  said 

or  did  in  furtherance  of  the  common  purpose 

during  the  life  of  the  conspiracy  was  admissible 

against  his   coconspirator,   prosecuted  for   the 

larceny. 

16.  Criminal  Law  ^=»427(3)  —  Manner  of 
Introduction  of  Evidence  to  Estabush 
Conspiracy. 
Where  the  facts  from  which  a  conspiracy  is 
to  be  inferred  are  so  intimately  blended  with 
other  facts  going  to  constitnte  the  crime  con- 
spired to  be  committed  that  it  is  difficult  to  sep- 
arate them,  it  is  not  essential  to  the  introduction 
of  evidence  of  the  acts  and  declarations  of  one 
of  the  conspirators  that  the  evidence  should  first 
be  introduced  to  estiblish  prima  facie  the  fact 
of  the  conspiracy. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  R.  Willis,  Judge. 

Mills  Sing  was  convicted  of  grand  larceny, 
and  from  the  Judgment,  and  an  order  deny- 
ing bis  motion  for  a  new  trial,  he  appeals. 
Judgment  and  order  affirmed. 


Paul  W.  Schenck  and  Richard  Kittrelle, 
both  of  Los  Angeles,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  Joseph  U  Lew- 
Insobn,  Deputy  Atty.  Gen.,  for  the  People. 

FINLATSON,  P.  J.  Defendant  was  con- 
victed of  the  crime  of  grand  larceny.  He  ap- 
peals from  the  Judgment  of  conviction,  and 
from  an  order  denying  his  notion  for  a  new 
trial. 

The  information  was  filed  in,  and  the  a<>- 
tion  tried  by,  the  superior  court  of  Los  An- 
geles county.  It  Is  charged  in  the  informa- 
tion that  defendant  and  one  St  Clair,  'Vm 
or  about  the  first  day  of  September,  1918,  at 
and  in  the  county  of  Los  Angeles,  •  •  • 
did  •  •  •  feloniously  steal,  take,  and 
haul  away  252  sacks  of  sweet  potatoes, 
•  •  •  the  personal  property  of  N.  Name- 
kawa,  T.  Takahaihi,  and  K.  Tasunaga." 
Briefly,  the  evidence  discloses  the  following 
facts: 

The  three  persons  whose  property  defend- 
ant is  alleged  to  have  stolen  are  Japanese. 
These  three  Japanese  were  partners,  farming 
on  a  ranch  near  Anaheim,  In  Orange  county. 
On  August  81,  1918,  defendant,  who  is  a 
Ohlnaman,  and  S|t.  Clair,  went  to  the  randi 
of  the  Japanese,  Introduced  themselves,  and 
told  one  of  the  Japanese  that  they  wanted 
to  buy  some  sweet  potatoes,  for  which  they 
would  pay  98.50  a  hundred  pounds.  The 
Japanese  told  them  he  would  sell  them  the 
potatoes  If  they  would  pay  cash,  and  asked 
them  if  they  were  ready  to  pay  the  cash  that 
day  telling  them  It  would  take  about  three 
days  to  dig  the  potatoes.  In  reply,  defendant 
and  St.  Clair  told  the  Japanese  that  they  did 
not  have  the  cash  with  them  that  day,  but  to 
dig  the  potatoes  nevertheless,  and  they  would 
bring  the  cash  the  next  day.  That  day  de- 
fendant and  St.  Clair  agreed  to  take  150 
sacks  of  a  hundred  pounds  each,  at  $3.50  per 
hundred  pounds,  agreeing  to  make  a  cash 
payment.  The  next  day,  September  Ist,  de- 
fendant returned  to  the  ranch  with  a  truck 
and  driver.  The  Japanese  who,  the  day  be- 
fore, had  made  the  agreement  for  the  sale 
of  the  potatoes,  asked  defendant  If  he  had 
brought  the  cash.  Defendant  replied  that 
he  had  not,  but  that  his  company  was  a  "big 
company,"  and  that  he  would  bring  the  cash 
the  next  day.  That  day,  September  1st,  de- 
fendant took  away  in  the  truck  and  hauled 
to  the  White  Express  Garage  in  Los  Angeles 
a  little  more  than  100  sacks.  The  next  day, 
September  2d,  defendant  again  visited  the 
ranch  with  a  truck,  and  hauled  away,  to  Che 
same  garage  in  Los  Angeles,  about  70  sacks  of 
potatoes.  The  following  day,  September  8d, 
St  Clair  came  to  the  ranch,  with  a  truck  and 
driver,  and  hauled  away,  to  the  same  garage 
in  Los  Angeles,  76  sacks.  Upon  this  occa- 
sion the  Japanese  asked  S,t  Clair  If  he  had 
brought  the  money.  St.  Clair  said  that  be 
had  not,  whereupon  the  Japanese  asked  him 
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why  he  had  not.  St  Clair  replied,  as  de- 
fendant previously  had,  that  his  company 
was  a  "very  big  company."  He  then  asked 
the  Japanese  to  accompany  him  to  Los  An- 
geles, saying :  "I  will  pay  right  away."  Al- 
together, 252  sacks  of  potatoes  were  hauled 
away  from  the  ranch  near  Anaheim  to  the 
garage  in  Los  Angeles.  On  the  third  trip, 
the  occasion  when  St  Clair  caused  the  76 
sacks  to  be  hauled  away,  the  Japanese  who 
had  conducted  the  negotiations  accompanied 
St.  Clair  to  Los  Angeles,  arriving  at  the  ga- 
rage about  1  o'clock  on  the  morning  of  Sep- 
tember 4th.  The  Japanese  remained  outside 
the  door  of  the  garage  until  after  daylight, 
watching  the  potatoes.  Defendant  previously 
had  given  this  Japanese  a  card  on  which  was 
written,  *Henry  St  Clair  Produce  Co.,  1807 
East  Seventh  Street,"  and  under  this,  "112 
West  Ninth  Street  Main  Office,  room  235, 
telephone  10176."  When  St  Clair  and  the 
Japanese  arrived  at  the  garage  early  in  the 
morning  of  September  4th,  the  former  told 
the  Japanbse  to  go  to  the  office  of  the  com- 
pany in  the  morning  and  he  would  receive 
his  money.  About  8  o'clock  In  the  morning 
of  September  4th,  the  Japanese  went  to  the 
office  of  the  supposed  "big  company,"  as 
described  on  the  card  given  him  by  de- 
fendant, but  thei^e  was  no  office  there.  About 
an  hour  and  a  half  later  he  returned  to  the 
garage,  only  to  discover  that  In  the  mean- 
time, the  potatoes  had  been  taken  away. 
Two  days  later  some  of  the  potatoes  were 
found  in  the  stall  of  a  produce  man  in  a 
market  In  Los  Angeles.  This  produce  man 
testified  that  be  had  bought  two  truck  loads 
of  potatoes  from  defendant  at  13.25  a  hun- 
dred pounds.  At  this  time  the  market 
value  in  Los  Angeles  was  $4  per  hundred 
pounds.  There  is  evidence  to  Justify  the  in- 
ference that  defendant  and  St  Clair  sold  the 
balance  of  the  potatoes  to  other  produce  men, 
after  they  had  caused  them  to  be  hauled  to 
Los  Angeles. 

[1-3]  That  the  evidence  shows  the  case  to 
be,  not  larceny,  but  some  other  crime,  such 
as  false  pretenses,  or  embezzlement  Is  a 
proposition  seriously  urged  upon  us  by  ap- 
pellant With  this  contention  we  cannot 
agree.  That  the  crime  was  larceny,  and  none 
other,  is  clearly  established  by  the  evidence. 
Throughout  all  the  dealings,  the  Japanese 
who  carried  on  the  negotiations  with  defend- 
ant and  St.  Clair  was  particular  to  empha- 
size the  fact  that  the  sale  was  to  be  strictly 
a  cash  transaction.  Where  a  sale  is  a  cash 
sale,  delivery  of  the  goods  and  payment  of 
the  purchase  money  are  concurrent  acts,  and 
the  vendor,  though  he  has  made  delivery, 
supposing  that  he  would  Immediately  receive 
the  purchase  price,  may  reclaim  the  property 
from  the  purchaser.  If 'the  purchase  money  be 
not  paid' according  to  the  terms  of  the  sale, 
provided  he  has  not  waived  the  cash  pay- 
ment, or  been  guilty  of  laches  or  such  conduct 
as  would  estop  him.    If  the  condition  of  cash 


payment  Is  not  waived,  the  title  does  not 
pass  until  the  price  is  paid.  Blackwood  v. 
Cutting  Packing  Co.,  76  Cal.  212,  18  Pac. 
284,  9  Am.  St.  Bep.  199;  24  K.  C.  U  p.  23. 
It  frequently  happens  that  the  seller  will 
deliver  the  goods,  notwithstanding  the  fail- 
ure to  fulfill  the  condition  of  payment  In 
«uch  cases,  the  question  whether  the  delivery 
Is  to  be  considered  a  waiver  of  the  condi- 
tion that  payment  shall  be  made  before  the 
title  passes  may  depend  upon  the  attendant 
circumstances ;  for  whether  the  condition  has 
been  waived  or  not  is  a  question  of  intention. 
An  absolute  delivery  of  property  to  the  buy- 
er' without  a  demand  of  the  purchase  price 
is  presumptive  evidence  of  a  waiver  Of  the 
condition  of  present  payment  end  of  a  will- 
ingness to  give  credit  to  the  buyer.  This 
presumption,  however,  may  he  rebutted  by 
the  acts  and  declarations  of  the  parties,  or 
by  the  circumstances  of  the  case. 

[4-*]  Whether  the  delivery  without  pay- 
ment is  absolute,  so  as  to  pass  the  title,  or 
conditional,  so  that  the  title  does  not  pass, 
depending  as  it  does  upon  the  intention  of. 
the  parties,  the  Intent  that  the  delivery  be- 
fore payment  shall  be  conditional,  and  not 
absolute,  may  be  inferred  from  the  acts  of 
the  parties  and  th^  circumstances  of  the 
case,  and  Is  a  question  of  fact  for  the  Jury. 
An  express  declaration  of  an  intention  to  In- 
sist upon  the  performance  of  the  condition 
is  not  necessary,  but  such  intention  may  be 
inferred  from  acts  and  the  attendant  cir- 
cumstances. Osbom  V.  GantK,  60  N.  X.  542; 
Parker  v.  Baxter,  86  N.  Y.  593.  In  the  pres- 
ent case  the  Jury  was  warranted  In  inferring 
that  the  Japanese  did  not  Intend  to  waive 
payment  as  a  condition  to  the  passing  of  ti- 
tle to  the  potatoes.  All  his  acts,  coupled  with 
the  evident  purpose  of  defendant  and  St 
Clair  to  obtain  possession  of  the  {totatoes  bj 
fraud  and  deceit — leading  the  Japanese  to 
believe  at  each  successive  step  In  the  trans- 
action that  a  cash  payment  would  be  made 
immediately — clearly  Indicate  that  It  was 
not  the  Intention  of  the  vendors  to  pass  the 
title  to  the  potatoes,  or  to  permit  their  re- 
sale by  defendant  or  St.  Clair  prior  to  the 
payment  of  the  cash  price  agreed  uiH>n.  The 
title  remaining  In  the  three  Japanese  part- 
ners, the  potatoes  were  subject  to  larceny.  If 
a  person,  with  a  preconceived  design  to  ap- 
propriate the  property  to  his  own  use,  obtains 
possession  of  It  by  means  of  fraud  or  trick- 
ery, the  taking  Is  larceny.  17  R."  C.  L.  p.  13; 
x'eople  V.  Bae,  66  CaL  423,  6  Pad.  1,  56  Am. 
Rep.  102. 

[7]  There  is  no  foundation  for  the  claim 
that  the  crime  was  that  of  obtaining  goods 
under  false  pretenses.  In  larceny,  the  owner 
of  the  thing  has  no  intention  to  part  with  his 
title  to  the  person  taking  the  thing,  although 
he  may  intend  to  iHirt  with  possession.  In 
false  pretenses,  the  owner  does  Intend  to  part 
with  bis  title  to  the  thing,  but  it  is  obtained 
from  him  by  fraud.     People  v.  Delbos,  146 
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Cal.  734,  81  Pae.  131 ;  People  v.  Rial,  23  Cal. 
App.  713,  139  Pac.  661..  Here  there  was  evi- 
dence Justifying  the  inference  that  the  Jap- 
anese had  no  Intention  to  part  with  title  un- 
til the  cash  payment  should  be  made;  also 
that  defendant  and  St.  Clair,  by  fraud  and 
deception  Inducing  the  Japanese  to  believe 
that  an  Immediate  aash  payment  would  be 
made,  and  harboring  the  preconceived  in- 
tention feloniously  to  appropriate  the  pota- 
toes to  their  own  use,  obtaitied  the  possession 
fraudulently. 

[8]  Nor  was  the  crime  that  of  embezzle- 
ment; for,  the  title  remaining  In  the  Japa- 
nese, defendant  and  St.  Olair,  as  the  evidence 
shows,  not  only  obtained  possession  by  fraud 
anA  deceit,  thereby  inducing  the  owners  to 
make  delivery,  but,  before  delivery  was  made 
to  them,  they  had  formed  the  preconceived 
design  to  appropriate  the  potatoes  to  their 
own  use  after  they  should  have  succeeded  in 
inducing  the  Japanese  to  part  with  the  man- 
ual possession.  In  embezzlement,  there  is 
no  intent,  at  the  time  of  the  taking,  to  steal 
or  wrongfully  appropriate  the  property ;  but 
the  accused,  having  rightfully  come  Into  pos- 
session, thereafter  forms  the  Intent  to  fraud- 
ulently convert  it  to  his  own  use.  In  larceny, 
the  person  taking  the  property  has,  at  the 
time  of  the  taking,  an  intent  to  steal  the  prop- 
erty or  to  feloniously  appropriate  It  to  his 
own  use.  People  v.  Bojorquez,  35  Cal.  App. 
350,  169  Pac.  922 ;  People  v.  Smith,  23  Cal. 
280. 

[9, 10]  It  is  claimed  that  the  sniwrior  court 
of  lios  Angeles  county  did  not  have  jurisdic- 
tion to  try  the  case.  Appellant  contends  that 
the  crime  was  wholly  begun,  ended,  and  con- 
summated in  Orange  county,  and  hence  ar- 
gues that  section  781  of  the  Penal  Code, 
which  gives  Jurisdiction  to  either  court  where 
the  crime  is  committed  partly  In  one  county 
and  partly  in  another,  is  inapplicable.  It  is 
also  urged  by  appellant  that  the  court  did 
not  acquire  Jurisdiction  under  section  786 
of  the  Penal  Code,  because  the  information 
charges  the  crime  to  have  been  committed 
In  Los  Angeles  county,  instead  of  charging 
that  it  was  committed  in  Orange  county,  and 
the  potatoes  then  brought  into  Los  Angeles 
county.  Section  786  of  the  Penal  Code  pro- 
vides that — 

"When  property  taken  in  one  county  by  bur- 
glary, robbery,  larceny  or  embezzlement,  has 
been  brought  into  another,  the  jurisdiction  of  the 
offense  is  in  either  county." 

It  doubtless  is  true  that  the  crime  of  lar- 
ceny was  committed  when  defendant,  with 
intent  feloniously  to  appropriate  the  potatoes 
to  his  ow^n  use  after  he  should  have  obtained 
their  possession,  secured  the  possession  In 
Orange  county  through  the  fraud  and  deceit 
then  and  there  used  to  Induce  the  Japanese 
to  make  a  delivery  to  defendant  or  to  his  con- 
federate St.  Clair,  or  to  the  truck  driver  who 
was  employed  by  them  to  haul  the  potatoes 


to  Iios  Angeles.  But  even  so  a  new  larceny 
was  committed  in  Los  Angeles  county — tb© 
larceny  with  which  the  defendant  was  diarg- 
ed  In  the  Information.  If,  after  one  has  done 
what  completes  the  theft,  he  continues  travel- 
ing away  with  the  goods,  still  intending  to 
appropriate  them  to  his  own  use,  each  step 
is  a  ueVr  trespass  and  a  fresh  larceny.  So 
that  the  possession  of  goods  stolen  by  the 
thief  is  a  larceny  in  each  county  into  \yhlch 
he  carries  them.  The  legal  i>ossession  still 
remaining  in  the  true  owner,  every  moment's 
continuation  of  the  trespass  and  felony 
amounts,  in  legal  contemplation,  to  a  new 
caption  and  asportation.  Bishop's  New  Crim. 
Proc.  vol.  1,  S  59;  17  B.  C.  L.  pp.  45,  4©; 
People  V.  Staples,  91.  Cal.  27,  2T  Pac  523. 
In  legal  contemplation,  the  crin^^ef  larceny 
Is  committed  in  both  counties,  and  the  thief 
may  be  prosecuted  and  punished  in  either. 
People  V.  Mellon,  40  Cal.  648,  654 ;  People  ▼. 
Scott,  74  Cal.  94,  96,  15  Pac.  384;  People 
V.  Tyree,  21  Cal.  App.  701,  132  Pat  784 
This  principle  of  law  is  elementary;  and  the 
information  may,  as  here,  charge  the  com- 
mission of  the  larceny  in  the  county  into 
which  the  goods  have  been  taken,  and  the 
first  larceny,  though  it  is  not  alleged  in  the 
information,  may  be  given  In  evidence. 

Appellant,  with  much  confidence,  asserts 
that  People  v.  Prather,  134  Cal.  886,  66  Pac 
483, 724,  is  in  irreconcUable  confiict  with  these 
views.  That  case,  recognizing  that  the  crime 
of  larceny  is  committed  in  both  counties, 
when  a  thief,  having  taken  property  by  lar- 
ceny In  one  county,  brings  it  into  another,  the 
intent  to  steal  continuing,  simply  holds  that 
the  prosecutor  for  the  county  into  which  the 
goods  are  brought  may  pursue  either  one 
of  two  courses:  (1)  He  may  lay  the  venue  in 
the  county  into  which  the  property  is 
brought,  charging  the  crime  to  have  been 
committed  In  that  county,  thus  relying  upon 
the  larceny  that,  in  legal  contemplation,  is 
committed  therein;  or  (2)  he  may  charge  the 
larceny  that  was  committed  in  the  county 
where  the  first  felonious  taking  occurred  and 
then  allege  that  the  stolen  property  ^was 
brought  into  the  county  in  which  the  crime  is 
prosecuted.  It  was  the  second  of  these  two 
possible  courses  that  was  pursued  by  the  pros- 
ecutor in  the  Prather  Case.  Where  the 
Intent  still  to  steal  the  propertj'  does  not 
continue  when  the  property  Is  brought  into 
the  county  where  the  prosecution  is  had  the 
information  must  charge  the  larceny  that  was 
committed  in  the  county  where  the  property 
was  originally  stolen  and  then  allege  that  the 
property  was  brought  into  the  county  where 
the  prosecution  is  had.  In  such  a  case.  Ju- 
risdiction in  the  county  into  which  the  goods 
are  brought  can  only  be  by  reason  of  the  pro- 
vision contained  In  section  786  of  the  Penal 
Code.  But  where,  as  here,  the  intent  to  steal 
continues  after  the  goods  are  brought  into 
the  second  county,  the  larceny  may  be  charg- 
ed to  have  been  committed  in  that  county. 
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That  this  view  of  the  law  is  fully  recognized 
by  the  court  in  the  Pratber  Case  is  establish- 
ed by  the  fact  that  there  the  court,  after 
quoting  from  Bishop,  says: 

"Titis  principle  of  law  is  tlementary,  and  in- 
volves th*  proposition  that  a  new  larceny  is  com- 
mitted in  every  county  to  which  the  tiiief  takes 
the  property;  and  the  correct  information  in 
$uch  a  otxe  tKould  charge  the  commiation  of  the 
crime  of  larceny  in  the  county  where  the  person 
i»  to  he  profecuied.  Under  such  circumstances, 
the  first  larceny  is  a  mere  matter  of  evidence, 
and  should  not  be  alleged."  134  CaL  888,  66 
Pac.  484.     (Italics  ours.) 

In  the  Prather  Case  the  prosecution  was 
based  upon  the  original  larceny  committed  in 
Yolo  county,  and  the  Jurisdiction  of  the  court 
in  Sacramento  county  was  based  upon  section 
786.  Here  the  prosecution  is  not  based  upon 
the  original  larceny  committed  in  Orange 
county,  but  upon  that  which  in  legal  contem- 
plation, was  subsequently  committed  In  Los 
Angeles  county,  and  jurisdiction  of  the  Los 
Angeles  court  is  in  no  wise  dependent  upon 
section  780,  but  exists  because,  in  the  eyes 
of  the  law,  a  larcenous  taking  tras  had  in 
the  latter  county. 

[11]  The  Information  charges  that  defend- 
ant did  felonlOnsly  steal  and  take  away  252 
sacks  of  potatoes,  "of  the  personal  property 
Of  N.  Nnmekawa,  T.  Takahalhi  and  K.  Ta- 
sunaga."  Appellant  claims  that  there  is  no 
evidence  that  these  three  owned  the  potatoes. 
N.  Namekawa,  one  of  the  three  Japanese 
named  in  the  information  as  the  owners  of 
the  potatoes,  testified  that  he  and  the  other 
two  were  partners,  that  he  was  engaged 
in  farming  on  a  ranch  near  Anaheim,  that 
bis  two  partners  were  farming  with  him, 
that  they  were  raising  swd^t  potatoes,  and 
that  he  carried  on  all  the  negotiations  virlth 
defendant  and  St.  Clair  for  the  sale  of  the 
potatoes.  Tbis  was  snfficistt  evidence  of  the 
ownership  as  alleged,  even  though  the  wit- 
ness, as  might  be  expected  of  an  ignorant 
person,  frequently  referred  to  the  potatoes  as 
"my  potatoes,"  and  to  the  ranch  as  "my 
ranch."  Moreover,  the  variance,  if  any  there 
was,  was  not  fatal.  It  would  have  been  fatal 
at  common  law ;  but  in  this  state  it  is  pro- 
vided by  statute  (section  866  of  the  Penal 
Code)  that— 

"When  an  offense  involves  the  commission  of, 
•  •  •  a  private  injury,  and  is  described  with 
sufficient  certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  per- 
son injured    •    •    ♦    is  not  material." 

In  larceny  the  name  of  the  owner  of  tbe 
stolen  property  is  not  a  material  part  of  the 
offense  charged.  It  is  only  requlried  to  iden- 
tify tbe  transaction,  so  tbat  the  defendant,  by 
proper  plea,  may  protect  himself  against  an- 
other prosecution  for  the  same  offense.  The 
essential  thing  is  an  averment  which  shall 
show  conclusively  that  the  property  does  not 
belong  to  the  defendant.   People  v.  Nunley,  142 


Cal.  106,  75  Pac.  676.  Defendant  and  St.Clalr 
having  been  charged  with  feloniously  steal- 
ing and  taking  away  252  sacks  of  sweet  pota- 
toes, the  property  of  the  three  Japanese 
named  in  the  information  the  larceny  was 
identified  with  sufficient  certainty  to  enable 
defendant,  by  proper  plea,  to  protect  himself 
against  another  prosecution  for  the  same  of- 
fense, even  though  1^  should  appear  that  the 
potatoes  were  owned  by  but  one  of  the  three. 

[1 2]  Because  part  of  the  potatoes  were  tak- 
en and  hauled  away  from  the  ranch  of  tbe 
Japanese  on  September  1st,  and  part  on  Sep- 
tember 2d,  and  the  balance  on  September  3d, 
appellant  claims  that  there  were  three  sep- 
arate and  distinct  offenses,  and  that  the  court 
should  have  granted  his  motion  to  compel 
the  prosecution  to  elect  one  of  the  three  of- 
fenses AS  that  upon  which  it  would  rely  for 
a  conviction.  The  transaction  In  which  tbe 
potatoes  were  taken  was  a  continuous  one. 
Appellant  and  his  confederate,  St.  Clair,  when 
they  first  went  to  the  ranch  of  the  Japanese 
and  negotiated  for  the  potatoes,  evidently 
designed  to  obtain  possessionu>f  the  252  sacks 
by  fraud  and  deceit;  i.  e.,  by  fraudulently 
pretending  that  the  sale  was  a  bona  fide  cash 
sale,  and  by  leading  the  Japanese  to  believe 
tbat  the  potatoes  notwithstanding  their  de- 
livery, would  be  Immediately  paid  for,  and 
would  not  be  resold  until  cash  payment 
should  be  made  as  represented  by  them.  It 
is  evident  that,  from  the  beginning,  defend- 
ant and  St.  Clair  intended  to  appropriate 
the  potatoes  to  their  own  use  after  having  ob- 
tained the  possession  fraudulently.  Although 
the  deliveries  to  defendant  and  St  Clair  and 
the  hauling  away  were  distinct  acts,  .still 
they  were  continuous.  The  whole  transaction 
was  one  continuous  proceeding,  Instigated  by 
one  Impulse  and  one  purpose.  Appellant  and 
his  confederate  having  embarked  upon  a 
scheme  to  appropriate  the  potatoes  to  their 
own  use,  after  they  should  have  induced  the 
Japanese  to  deliver  possession  under  tbe  im- 
pression that  they  would  Immediately  re- 
ceive cash  payment,  and  having  pursued  this 
scheme  until  it  was  effectuated,  it  is  immate- 
rial that  it  required  a  number  of  days  to  con- 
summate it  All  the  potatoes  having  lieen_ 
taken  in  pursuance  of  one  purpose,  they  were^' 
legally  speaking,  taken  at  the  same  time. 
The  law  Is  tbat,  if  tbe  different  asportations 
from  the  same  owner  are  prompted  by  one  de- 
sign, one  'purpose,  one  impulse,  they  are 
a  single  act,  without  regard  to  time.  Carl 
V.  State,  125  Ala.  89,  28  South.  505 ;  Flynn  v. 
State,  47  Tex.  Cr.  R.  26,  '83  S.  W.  206;  Ex 
parte  Jones,  46  Mont.  122, 126  Pac.  929;  Wil- 
son v.  State.  70  Tex.  Cr.  R.  681, 158  S.  W.  512; 
State  V.  Gibson,  37  Utah,  330, 108  Pac.  349; 
State  V.  Mandich,  24  Nev.  3361,  54  Pac.  516;  25 
Cyc.  61. 

[13]  Complaint  is  made  that  the  court  re- 
fused to  give  an  instruction  as  follows : 

"If  there  be  any  reasonable  theory  or  hypoth' 
esis  deducible  from  the  evidence  consistent  with 
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the  innocence  of  the  accused,  your  sworn  duty 
'Compels  you  to  accent  such  theory  or  hypothesis 
'«nd  acquit  him." 

This  instruction  might  well  have  been  giv- 
«n,  but  Its  refusal  was  not  prejudicial  error. 
Defendant  offered  no  evidence.  He  neither 
developed,  by  evidence  on  his  behalf,  nor,  so 
far  as  the  record  before  us  shows,  put  forth 
•or  suggested,  any  particular  or  special  theory 
or  hypothesis.  In  every  criminal  case,  where 
the  defendant  has  interposed  the  plea  of 
"not  guilty,"  the  general  theory  of  innocence 
Is,  of  course,  adopted  by  him.  But  as  to 
this  general  theory  the  court's  instructions 
covered  all  that  appellant  was  entitled  to  ask. 
The  court  defined  larceny,  grand  and  petit: 
instructed  the  jury  that,  to  justify  a  convic- 
tion, the  prosecution  must  establish,  beyond 
a  reasonable  doubt,  the  crime  as  charged  in 
the  Information;  and  defined  "reasonable 
doubt"  by  giving  the  oft-approved  language 
■of  Chief  Justice  Shaw  in  the  Webster  Case, 
6  Cush.  (Mass.)  295,  52  Am.  Dec.  711.  The 
Jurors  were  told  that  ."a  defendant  in  a  crim- 
inal action  is  presumed  to  be  innocent  until 
the  contrary  lii  proven";  that  "in  case  of  a 
reasonable  doubt,  whether  hia  guilt  is  satis- 
factorily shown,  be  Is  entitled  to  an  acquit- 
tal"; that  "If,  after  a  consideration  of  the 
whole  case,  any  Juror  should  entertain  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant, it  is  the  duty  of  such  juror  entertaining 
■such  doubt  not  to  vote  for  a  verdict  of  guilty" ; 
that  "the  burden  of  proof  is  upon  the  pros- 
ecution"; that  "every  person  Is  presumed  to 
be  innocent  until  he  is  proven  guilty";  and 
that  "if,  upon  such  proof,  there  is  a  reason- 
able doubt  remaining,  the  accused  is  entitled 
to  the  benefit  of  it  by  an  acquittal."  For 
these  reasons  we  are  satisfied,  after  an  ex- 
amination of  the  entire  case,  including  the 
evidence,  that  the  refusal  to  give  the  request- 
ed instruction  did  not  result  In  a  miscarriage 
of  justice. 

[1 4-1 1]  We  find  no  prejudicial  error  in  the 
admission  or  rejection  of  evidence.  Appel- 
lant bases  several  of  his  objections  upon 
theories  of  the  law  that  we  already  have  dis- 
posed of  contrary  to  his  contentions.  A  num- 
ber of  objections  to  questions  were  made 
upon  the  ground  that  they  called  for  the  con- 
clusion of  the  witness;  as,  for  example,  a 
question  asked  of  the  Japanese  witness  as  to 
the  price  the  defendant  and  St.  Clair  had 
"agreed"  to  pay  for  the  potatoes.  This,  like 
other  similar  questions,  was  unobjectionable, 
for  the  witness  had  previously  testified  to  the 
particulars  of  the  negotiations  between  him- 
self and  appellant  and  St.  Clair.  Appellant 
objet-ts  that  evidence  of  certain  declarations 
made  by  and  acts  of  St.  Clair  was  hearsay. 
But  the  entire  record  warrants  the  inference 
that  appellant  and  St.  Clair  were  conspira- 
tors from  the  moment  when  they  first  visited 
the  Japanese  ranch  to  the  time  when  the 
last  potatoes  were  sold  or  otherwise  disposed 


of  by  them.  What  St.  Clalt  salft-  or  did  in 
furtherance  of  the  common  purpose  dnring 
the  life  of  this  conspiracy,  was,  «f  course, 
admissible.  Where,  aa  here,  the  facts  from 
which  the  conspiracy  Is  to  be  inferred  are 
so  intimately  blended,  with  other-  fftcts  going 
to  constitute  the  whne  that  it  I».difiteult  to 
separate  them,  it  is^  Mot  essenttaii  to  the  in- 
troduction of  evidence  of  the  acts  aikd  dec- 
larations of  one  of  tile  conspirators  that  erl- 
dence  should  first  be  introduced'  to  establish 
prima  facie,  in  the  eplnion  of  the  coait,  the 
fact  of  conspiracy.  People  ».  Befarenbadti. 
102  Cal.  394,  36  Pa<.  6T8. 

What  we  have  said  tha»  tea-  disposes  of 
every  point  made  in  support  •<  the  appeaL 
that  Is  worthy  of  discussion. 

Judgment  and  order  afiixmedl 

We  concur:    SLOANI^  J.;.  TSKOtAS,  J. 


McAULIFF  V.  McFADDSN  et  aL 
(Civ.  2ia8t> 

(District    Court   of    Appeal,    Second    Distaiit^ 
Division  2,  California.     July  30,  19ia). 

1.  Appeal  and  Bbbor  «a>TS7(l>— Ohlt  Poa- 

TION   OF  BECOBO  NKCESSABY  TO   BE  PbBITSD 

ON  Appeal  TJndeb  Alteknative  Meth«i> 
On  an  appeal  under  the  alternative  method, 
where  a  lengthy  typewritten  reportei'a  and 
clerk's  transcript  is  presented  as  the  record,  ap- 
pellant is  only  required  to  print  in  bis  brief 
such  portions  of  the  record  as  are  needed  to 
fairly  and  lucidly  present  tiie  points  ufoft  vhidi 
he  relies. 

2.  Appeal  and  Ebbok    €=s757(2)— ADMisaion 

IN  ANSWEB  NaT  CONSIDEBED  WBUS  FLEAO-. 

iNO  Not  in  Ftjll  in  Bbief. 
Appellant's  claim  that  material  facta  a>e 
admitted  by  the  answer  cannot  be  determined, 
where  the  pleadings  are  not  printed  in  full  in 
the  briefs,  since  a  careful  comparison  of  the 
entire  complaint  with  the  entire  answer  ia  re- 
quired. 

3.  VENDOB  and   PtTBCHASEtt    «=»50— W«ITTEir 

Instrument  and  One  Made  in  Consider- 
ation THEBEOF  POBM  SINOLB  CONTBACT. 

Where  a  written  contntct  for  the  sale  of  & 
lot  upon  installment  pajnncnts*  and  a  contem* 
poraneous  written  contract,  expressly  refcrrinf 
thereto  and  reciting  tikftt  it  was  made  in  coa- 
sidcration  thereof  providing  that  vendors  should 
not  look  to  purchaser  for  puymenta  of  amounts 
beyond  a  certain  portion  o{  what  purchaser 
earned  painting  signs  tav  vendors,  the  two  In- 
struments evidence  but  a  single  contract,  under 
Civ.  Code,  §  1642,  a'.id  must  be  so  construed 
as  to  give  effect  to  each  under  sectioit  1641. 

4.  BBFOBUATION    of   iNSTBUUSNn       9=s>47  — 

Plainqff  Entitud  At  Least  to  Pobtioit 

OF  riycE  Paid  »t  Him. 

Where  sign  painter  contrticted  with  real  es- 
tate firm  to  purchase  a  lot  owned  one-half  by 
th<)  firm  and  one-half  by  undisclosed  co-ownen^ 
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and  collaterany  contracted  that  lie  might  pay 
the  purchase  price  installments  by  one-third  of 
his  monthly  bills  for  sign  painting,  in  his  suit 
against  the  firm  and  undisclosed  co-owners  for 
reformation  of  the  contract  and  for  recovery  of 
sums  paid  thereon,  judgment  for  defendants, 
foreclosing  plaintifTs  interest  in  the  lot  unless 
balance  of  purchase  price  was  paid,  cannot  be 
supported  on  theory  that  fii^m  had  no  authority 
to  find  the  c(M>wner8  by  the  collateral  agreement 
as  well  as  the  land  sale,  for  in  such  case,  the 
contracts  being  inseparable,  there  would  be  no 
contract  at  all  bindLig  plaintiff,  and  be  should 
have  had  judgment  for  at  least  the  portion  of 
the  purchase  price  paid. 

6.  Equitt   <e=>30(l)— Can  Adjust  Ali-  Mat- 

TEBS  BETWBEN  PABTOCa  WiTHIN  ISSUES  AND 

Evidence. 
In  an  equity  suit  to  reform  a  land  sale  con- 
tract and  fqr  recovery  of  amount  paid  thereon, 
the  court  can  retain  jurisdiction  to  adjust  all 
the  rights  and  equities  of  the  respective  parties 
that  are  within  the  issues  and  disclosed  by  the 
evidence. 

Appeal  from  Superior  Court,  San  Diego 
County;  C.  N.  Andrews,  Judge. 

Action  by  H.  B.  McAuliff  against  Joseph  E. 
McFadden  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Beversed,  and 
new  trial  ordered. 

Herbert  N.  Ellis,  of  San  Diego,  and  0.  B. 
Ellis,  for  appellant. 

KUey  &  Heskett,  of  San  Diego,  for  respond- 
ents. 

FINLAYSON,  P.  J.  This  Is  an  action  for 
reformation  of  a  contract,  for  the  recovery  of 
$421.07  alleged  to  have  been  paid  by  plaintiff 
on  the  contract,  and  for  the  further  sum  of 
$2,000  damages  alleged  to  bare  been  suffered 
by  reason  of  the  defendants'  breach  of  the 
contract.  From  a  judgment  In  favor  of  de- 
fendants, plaintiff  appeals.  The  contract  was 
one  for  the  sale  to  plaintiff  of  certain  real 
property. 

[1]  The  appeal  is  prosecuted  under  the  "al- 
ternative method,"  and  a  lengthy  typewritten 
reporter's  and  clerk's  transcript  Is  presented 
to  us  as  the  record  on  appeal.  No  part  of 
the  record  is  printed  in  respondents'  brief,  or 
In  any  supplement  thereto.  In  appellant's 
brief  there  is  printed  the  findings,  in  full, 
fragments  of  the  pleadings,  and  a  few  ex- 
cerpts from  the  testimony  of  the  witnesses. 
As  appellant  is  only  required  to  print  in  his 
brief  such  portions  of  the  record  as  may  be 
necessary  to  present  to  this  court,  fairly  and 
lucidly,  the  points  upon  which  he  relies  (De 
Bock  V.  De  Bock,  28  Cal.  App.  Dec.  1029i),  we 
think  enough  is  printed  in  appellant's  brief 
to  necessitate  a  consideration  by  ns  of  the 
principal  question  presented  by  his  appeal. 

[2]  We  cannot,  however,  consider  appel- 


McFADDEN 
P.) 


871 


*  Opinion  superaeded  by  decliion  on  rehearing,  183  i 
Pac.  — .  1 


lant's  claim  that  certain  facts,  material  to 
the  question  mainly  relied  upon  by  him,  are 
admitted  by  the  answer.  Whether  puch  facts 
are  so  admitted  could  be  determined  only 
from  a  careful  conywrlson  of  the  entire  com- 
plaint with  the  entire  answer.  As  neither 
pleading  is  printed  In  full  In  the  briefs,  we 
are  unable  to  say  that  the  answer  makes  any 
of  the  admissions  claimed  by  appellant 

From  the  findings — sprinted  in  full  in  appel- 
lant's brief — and  from  such  of  the  evidence 
as  is  therein  printed,  we  are  able  to  glean  the 
following: 

Prior  to  January  27,  1913,  plaintiff  had 
been  furnishing  to  defendants  McFadden  & 
Buxton,  copartners,  sign  paintings  In  consid- 
erable quantities,  for  which  he  was  entitled 
to  receive  pay  at  certain  rates.  On  the  date 
last  mentioned,  defendants  McFadden,  Bux- 
ton, Strahlmann,  and  Mayer,  as  vendors,  but 
through  and  "In  the  name  of  the  'defendants 
McFadden  &  Buxton,"  entered  into  a  written 
contract  with  plaintiff — hereafter  referred  to 
as  the  formal  written  contract  of  sale — 
whereby  plaintiff,  as  vendee,  agreed  to  pur- 
chase from  the  vendors,  and  the  latter  agreed 
to  sell,  lots  82  and  33  In  block  O  of  McFadden 

6  Buxton's  North  Park,  In  the  dty  of  San 
Diego.  Strahlmann  and  Mayer  are  not  men- 
tioned In  the  contract  as  parties  thereto. 
This  particular  written  contract  provided 
that  the  purchase  price,  91,350,  should  be  paid 
as  follows:  $50  cash,  and  the  remainder  in 
monthly  installments  of  $60  each  on  the  first 
day  of  each  and  every  month  thereafter, 
until  the  total  balance  of  fl^OO  should  be 
paid,  deferred  payments  to  bear  Interest  at 

7  per  cent.,  and  plaintiff  to  pay  all  taxes  and 
assessments.  According  to  the  terms  of  this 
contract,  plaintiff  was  obligated  to  pay  at 
least  $50  per  month  on  the  first  day  of  each 
and  every  month,  commencing  February  1, 
1913,  and  ending  Mardi  1,  1915.  The  action 
appears  to  have  been  commenced  after  the 
last-mentioned  date.  So  that  if  this  was  the 
only  contract  relative  to  the  sale  of  the  lots 
and  thg  payment  of  the  purchase  price — ^thut 
is,  if  this  document  contained  the  whole 
agreem^it  respecting  the  sale — ^then  plaintiff 
was  in  default,  for  he  had  not  paid  more  than 
$421.07  when  the  action  was  commenced, 
and,  consequently,  be  is  not  entitled  to  any 
relief,  unless,  as  he  claims,  another  writing, 
signed  by  McFadden  &  Buxton,  was  not  only 
a  part  of  the  entire  contract,  but  introduced 
a  new  element  respecting  the  manner  of  pay- 
ing the  purchase  price. 

At  the  time  when  the  formal  written  con- 
tract of  sale  was  entered  into,  it  was  con- 
templated by  plaintiff  and  by  McFadden  & 
Buxton  that  the  former  would  continue  to 
furnish  sign  paintings  as  theretofore.  Pur- 
suant to  such  expectation,  and  at  the  same 
time  when  the  formal  contract  of  sale  was 
executed,  plaintiff  and  McFadden  &  Buxton 
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made  another  contract — a  contract  which 
hereafter  will  be  referred  to  as  the  collateral 
agreement.  This  collateral  agreement  was 
evidenced  hy  a  writing  signed  by  McFadden 
&  Buxton,  and,  though  not  signed  by  plain- 
tiff, was  unquestionably  acted  upon  by  him. 
This  document  is  as  follows: 

"San  Diego,  California,  Jan.  27,  1913.  Mr. 
H.  B.  McAuliff,  City— Dear  Sir:  In  consid- 
eration of  the  contract  entered  into  this  date 
whereby  you  have  agreed  to  purchase  lots  32 
and  33,  block  G,  North  Park,  for  the  sum  of 
thirteen  hundred  fifty  dollars,  it  is  agreed  and 
understood  that  all  payments  to  be  made  on 
this  property  shall  be  one-third  the  monthly 
bills  for  sign  painting  rendered  from  you,  and 
in  no  case  will  we  ask  for  more.  Said  pay- 
ments to  be  credited  on  the  first  of  each  month. 
Yours  very  truly,  McFadden  &  Buxton,  by  Q, 
E.  Buxton." 

l^ttxton,  who  was  the  only  witness  for  de- 
fendants, testified  that  the  two  contracts 
"were  made  at  the  same  time;  •  •  •  It 
was.  the  mutual  understanding  between  us 
[plaintiff  and  McFadden  &  Buxton]  that  the 
deal  [the  contract  for  the  sale  of  the  two 
lots]  wouldn't  have  been  made  without  hav 
ing  this  agreement" — the  collateral  agree- 
ment. Buxton,  in  his  testimony,  also  said  that 
it  was  not  contemplated  that  there  should  be 
\  any  other  method  of  paying  for  the  lots  than 
the  sign  painting  that  plaintiff  was  to  do. 
McFadden  &  Buxton  were  the  record  owners 
of  the  lots  and  hud  the  handling  of  the  prop- 
erty, though  It  is  a  fair  inference  from  the 
facts  appearing  in  the  court's  findings  to- 
gether with  those  disclosed  by  the  brief  ex- 
cerpts from  the  evidence  printed  in  appel- 
lant's brief,  that,  at  the  date  of  the  contract 
of  sale,  the  two  lots  were  owned  by  the  four 
defendant's — McFadden,  Buxton,  Strahlmann, 
and  Mayer.    Plaintiff  testified  as  follows: 

"He  [Buxton]  •  •  •  says:  'Tou  have 
been  doing  a  lot  of  work  for  us  people  [referring 
to  a  time  immediately  precoding  the  contract 
of  purchase  and  sale] ;  we  think  you  ought  to 
reciprocate  by  buying  a  lot'  I  told  Buxton 
that  I  didn't  want  a  lot;  that  I  didn't^ think 
I  could  aCford  to  buy  a  lot.  'Well,'  he  says,  'We 
can  make  this  so  easy  that  it  won^t  cost  you  a 
cent.'  •  •  •  Mr.  Buxton  told  me,  and  I  un- 
derstood him  fully,  that  they  would  have  enough 
work  so  that  I  could  pay  $50  a  month  towards 
the  lot,  being  two-thirds  of  the  amount  of  work 
they  were  likely  to  have,  and  the  two-thirds 
would  be  paid  in  cash." 

This  testimony  Is  not  contradicted  by  any 
evidence  printed  in  the  briefs.  Plaintiff  paid 
his  vendors  a  total  of  $421.07.  From  the 
findings  and  the  parts  of  evidence  printed 
in  the  briefs.  It  Is  clear  that  this  aggregate 
earn  of  $421.07  was  made  up  of  payments 
made  in  the  manner  provided  for  in  the 
contemporaneous  collateral  agreement.  Plain- 
tiff made  all  the  signs  and  did  all  the  sign 
painting  that  he  was  asked  to  do  after  the 


r  the  contemporaneous  collateral  agreement. 
He  was  eager  to  do  anything  the  defendants 
had  for  him  to  do.  and  never  refused  a  Job 
for  them.  It  is  a  reasonable  inference  from 
such  of  Buxton's  testimony  as  is  printed  in 
appellant's  brief  that  the  real  estate  business 
fell  off  shortly  after  the  contract  of  sale, 
that  for  this  reason  McFadden  &  Buxton 
had  no  property  for  sale  upon  which  to  paint 
advertising  signs,  and  that  for  this  reason 
the  work  which  they  had  contemplated  hav- 
ing for  plaintiff,  when  the  contract  of  sale 
was  made,  fell  off,  and  hence  the  amount 
thereafter  earned  by  plaintiff  from  "his 
sign  painting  was  not  sufi[lcient  to  enable  him 
to  make  the  payments  on  the  lots  in  the  man- 
ner provided  by  the  contemporaneous  col- 
lateral agreement. 

The  court  found  that  there  was  no  agree- 
ment between  plaintiff  and  any  of  the  de- 
fendants that  the  latter,  or  any  of  them, 
would  purchase  from  plaintiff  signs  or  sign 
paintings  subsequent  to  the  contract  of  sale ; 
that  the  formal  written  contract  of  sale, 
executed  by  plaintiff  and  the  record  owners, 
McFadden  &  Buxton,  was  complete  within 
itself  and  contained  all  the  conditions  of  the 
agreement  of  sale;  that  the  contract  of  sale 
was  voluntarily  entered  into  by  plaintiff; 
that  no  fraud,  misrepresentation,  deceit,  or 
bad  faith  was  practiced  upon  him  by  defend- 
ants, or  any  of  them ;  and  that  no  provisl<Mi 
or  condition  of  the  formal  written  contract 
of  sale  was  omitted  through  error,  mistake^ 
fraud,  deceit,  or  oversight.  The  court  also 
found  that  defendants  have  performed  all  of 
the  conditions  of  the  contract  of  sale  to  be 
by  them  performed,  but  that  plaintiff  has 
failed  to  perform  the  terms  and  conditions 
of  the  contract  of  sale  on  his  part  to  be  per- 
formed. 

[3]  In  its  conclusions  of  law,  presumably 
followed  by  and  incorporated  In  the  Judg- 
ment— tliough  the  latter  document  is  not 
printed  in  any  of  the  briefs — the  court  finds 
that  defendants  Strahlmann  and  Mayer,  to 
whom  McFadden  &  Buxton  had  assigned 
their  interests  before  the  action  was  com- 
menced, are  entitled  to  recover  from  plaintiff 
$1,182,  as  the  unimid  balance  of  the  purchase 
price,  and  that,  if  plaintiff  fails- to  pay  the 
same  within  30  days  from  the  entry  of  Judg- 
ment, all  his  right  and  title  to  the  lots  shall 
be  foreclosed. 

The  finding  that  the  formal  written  con- 
tract of  sale  was  complete  within  itself  and 
contains  all  the  conditions  of  the  agreement 
of  sale,  and  the  finding  that  plaintiff  has 
failed  to  perform  the  terms  and  conditions  of 
the  contract  of  sale  on  his  part  to  be  per- 
formed, can  be  sustained  only  upon  the 
theory  that  the  two  instruments  were  not 
parts  of  one  transaction  and  did  not  evidence 
one  single  contract.  But  this,  we  think,  is 
an  erroneous  theory.  The  two  instruments, 
the  formal  written  contract  of  sale  and  the 
execution  of  the  formal  contract  of  sale  and   contemporaneous  collateral  agreement,  signed 
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by  the  vendors,  McFadden  &  Buxton,  and 
acted  upon  by  plaintiff,  relate  to  the  same 
snbject-matte.'  and  were  executed  as  parts 
of  oDe  transaction;  the  latter  expressly  re- 
ferring to  the  former,  and  reciting  that  It 
was  made  in  consideration  of  the  execution 
of  the  formal  contract  of  sale.  The  language 
of  the  collateral  agreement  is: 

"It  Is  agreed  •  •  •  that  all  payments  [on 
the  contract  of  sale]  •  *  ♦  shall  be  one- 
third  of  the  monthly  bills  for  sign  painting  ren- 
dered frqm  you  [plaintiff],  and  in  no  case  will 
we  ask  for  more." 

This  language,  read  In  the  light  of  the  at- 
tendant circumstances,  as  disclosed  by  the 
evidence  printed  in  appellant's  brief,  and 
taken  In  connection  with  the  provision  of  the 
formal  written  contract  of  sale  calling  for 
the  payment  of  $50  per  month  until  the  full 
amount  of  $1,300  shall  have'  been  paid,  means 
that  each  monthly  Installment  of  $50,  togeth- 
er with  interest  and  the  sums  due  from  plain- 
tiff for  taxes  and  assessments,  shall  be  paid 
out  of  moneys  to  be  earned  by  plaintiff  from 
sign  painting  to  be  done  by  him  for  the  rec- 
ord owners,  McFadden  A  Buxton,  and  im- 
plies that  plaintiff  shall  be  given  enough 
sign  painting  to  enable  him  to  earn  there- 
by such  amounts^  that  he  could  receive  at 
least  two-thirds  of  the  amount  earned  In 
cash,  and  allow  the  remaining  one-third  to  be 
credited  on  the  monthly  installments  of  the 
purchase  price  of  the  lots,  as  such  Install- 
ments fell  due.  It  is  a  familiar  rule,  recog- 
nized by  all  courts,  that  where  several  papers 
coverli^  the  same  subject-matter  are  execut- 
ed by  or  between  the  same  parties  at  the 
same  time,  all  are  to  be  considered  together, 
and  with  the  same  effect  as  If  all  had  been 
incorporated  in  one  document.  Olv.  Ciode,  I 
1642;  Ingoldsby  v.  Juan,  12  Oal.  564,  577. 
The  several  contracts  must  be  so  construed 
as  to  give  effect,  as  far  as  practicable,  to 
every  part  of  each  Instrument.  Civ.  Code,  § 
1641 ;  Flinn  v.  :Mowry,  181  GaL  481,  484,  63 
Pac.  724,  1006. 

[4,  6]  The  judgment  of  the  lower  court  ctin- 
not  successfully  be  defended  upon  the  theory 
^t  McFadden  &  Buxton,  the  sole  record 
owners,  had  no  authority  to  bind  their  un- 
disclosed co-owners,  Strahlmann  and  Mayer, 
by  the  collateral  agreement,  Strahlmann 
and  Mayer  are  not  mentioned  In  the  formal 
written  contract  of  sale.  As  the  court  finds, 
that  contract  "was  made  by  defendants  [L  e., 
the  four  46fendants  Strahlmann,  Mayer, 
McFadden  and  Buxton]  through  and  in  the 
name  of  McFadden  &  Buxton,"  the  owners 
of  record.  Plaintiff  dealt  with  the  record 
owners  and  no  one  else.  If  these  record 
owners  had  no  authority  to  bind  their  undis- 
closed co-owners  by  the  collateral  agreement, 
or  if  the  collateral  agreement  was  not  rati- 
fied by  the  latter,  then  there  was  no  contract 
binding  on  appellant.  For  appellant  unques- 
tionably  contracted   for,    and   supposed  he 
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would  receive,  the  entire  fee-simple  title  to 
the  lots,  not  merely  an  undivided  one-half, 
or  such  undivided  part  of  the  whole  title  as 
might  be  owned  by  but  two  of  the  four 
co-owners.  It  was  for  ttie  complete  fee- 
simple  title  that  he  agreed  to  i>ay.  And  he 
agreed  to  pay  for  It  In  the  manner  provid- 
ed by  the  contemporaneous  collateral  agree- 
ment that  was  signed  by  and  given  to  him 
by  the  only  owners  of  record — the  persons, 
and  the  only  i>ersons,  with  whom  he  dealt 
That  Is  what  he  bargained  for — that  and 
nothing  else.  He,  and  those  with  whom  he 
had  all  hla  dealings,  the  two  record  owners, 
understood  that  he  was  to  pay  for  the  lots  as 
provided  In  the  contemporaneous  collateral 
agreement,  and  not  otherwise,  and  that  thus 
he  was  to  become  entitled  to  own  the  two  lots 
In  severalty.  If,  therefore  McFadden  &  Bux- 
ton had  no  authority  to  bind  their  undis- 
closed co-owners,  then  the  contract  did  not 
give  appellant  what  he  bargained  for,  and 
in  that  event  It  would  not  J}e  binding  upon 
him,  he  would  not  be  In  default,  and  the 
court  should  have  given  him  judgment 
against  McFadden  &  Buxton,  at  least  for 
the  sura  of  $421.07,  which  the  latter,  with- 
holding from  plaintiff  out  of  his  earnings  for 
sign  painting,  had  applied  on  the  purchase 
price  of  the  lots. 

The  action  was  a  suit  In  etiulty,  and  the 
court  could  have  retained  jurisdiction  to  ad- 
just all  the  rights  and  equities  of  the  respec- 
tive iwrties  that  were  within  the  issues  and 
disclosed  by  the  evidence.  If,  on  the  other 
hand,  McFadden  &  Buxton  were  authorized 
to  contract  with  plaintiff  in  their  own  name, 
but  on  behalf  of  themselves  and  their  co< 
owners,  Strahlmann  and  Mayer,  then  there 
was  but  one  contract,  and  the  collateral 
agreement,  without  any  reformation  of  the 
formal  written  contract  of  sale,  must  be 
taken  to  be  a  part  of  the  whole  contract — a 
contract  which,  as  already  shown,  permitted 
appellant  to  make  his  payments  on  the  lots 
out  of  such  future  earnings  as  he  might  make 
in  painting  signs  for  the  record  owners,  Mc- 
Fadden &  Buxton. 

We  have  not  undertaken  to  determine  the 
precise  nature  of  all  the  rights  of  the  re- 
spective parties  to  the  action,  nor  what  judg- 
ment should  be  entered  herein.  That  would 
involve  a  consideration  of  facts  and  ques- 
tions not  presented  by  or  argued  In  the  briefs 
on  file.  For  this  reas(»i  we  content  ourselves 
with  saying  that,  for  reasons  already  given, 
certain  of  the  findings  are  contrary  to  the 
evidence  and  inconsistoit  with  other  facts 
found  by  the  court,  and,  upon  the  record  be- 
fore OS,  the  judgment  as  entered  Is  clearly 
erroneous. 

For  these  reasons,  the  judgment  should  be 
reversed,  and  the  case  retried.  It  Is  so 
ordered. 

We  concur:     SLOANE,  J.;    THOMAS,  J. 
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PEOPLE  T.  ROSE.     (Cr.  476.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Aug.  4,  1919.) 

1.  Falbk  Pbetenses  $=94  —  Elements  of 
Offense  Defined. 

To  constitute  the  offense  of  obtaining  mon- 
ey by  false  pretenses,  there  must  be  an  intent 
to  defraud,  actual  fraud  must  be  committed, 
false  pretenses  must  be  used  to  perpetrate  the 
fraud,  and  it  must  be  accomplished  by  means  of 
false  pretenses,  which  are  the  cause  of  induc- 
ing the  owner  to  part  with  his  money. 

[Ed.  Note. — ^For  other  definitions,  se«  Words 
xind  Phrases,  First  and  Second  Series,  False 
Pretense.] 

2.  False  Pbetenses  €=349(1)— Svfficienct 
OF  Evidence  to  Sustain  Conviction. 

Evidence  held  to  sustain  conviction  of 
baring  obtained  money  by  false  pretenses  from 
the  innocent  indorser  of  a  forged  check, 

3.  CBimNAL  Law  iS=>1144(16)  —  PBEsmtp- 
TioN  ON  Apfe^  That  Vebdict  was  Based 
ON  Ant  Theoby  Shown  bt  Evidenox. 

In  support  of  conviction,  the  appellate  court 
is  authorized  to  presume  that  the  verdict  Was 
predicated  on  any  theory  deducible  from  the 
evidence  which  will  support  the  charge  and  the 
verdict. 

4.  Cbiuinai.  Law  «=3511(2)  —  Cobboboba- 
TiON  OF  Accomplice  Sufficient  if  It 
Tends  to  Connect  Defendant  with 
Cbime. 

Corroboration  of  an  accomplice  need  not  be 
by  evidence  of  itself  sufficient  to  support  the 
charge,  being  sufficient,  though  slight,  if  it 
tends  to  connect  defendant  with  the  commission 
of  the  crime  charged. 

6.  False  Pbetenses      «=s>7(1)— Repbesenta- 
TiON  that  Check  was  Good  Meant  Good 
FOB  Its  Face. 
The    representation    of    defendant,    subse- 
quently charged  with  obtaining  money  by  false 
pretenses  on  a  check,  that  the  check  was  good, 
made  when  he  presented  it  for  indorsement  to 
the  party  defrauded,  necessarily  carried  with  it 
the  representation  that  the  check  was  good  for 
its  face,  or  $200. 

6.  Cbiminal  Law  <|=5»1159(4)  —  Cbxdibiutz 
OF  Witnesses  fob  the  Jubt. 

The  appellate  court,  even  with  the  added 
powers  vested  in  it  with  respect  to  review  of 
questions  of  fact  by  Const,  art.  6,  |  4%,  can- 
not consider  the  evidence  to  determine  whether 
the  witnesses  on  whose  testimony  the  jury  pre- 
sumptively predicated  a  verdict  of  guilty  tes- 
tified to  the  truth  or  noL 

7.  Cbiminal  Law  «=»1173(2)  —  Failube  to 
Instbuct  on  Accomplice  Testimony 
Habmless  Whebe  Otheb  Evidence  Sus- 
tains Conviction. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses  on  a  forged  check,  in  view  of 
the  circumstances,  failure  of  the  trial  court  to 
explain  to  the  jury  the  status  of  an  accomplice 
as  a  witness,  and  how  his  testimony  should  be 
viewed  and  considered,  as  required  by  Code  Civ. 
Proc.  §  2061,  held  harmless  to  defendant. 


8.  CBnaNAi.  Law  «s»824(7)  -'  VAUAnx  to 
Ceabox  on  AocoMFLicx  Testimoict  Not 
Ebbob  Whebe  No  RxQUxaT  Madi. 

Failure  to  instruct  on  accomplice  tesflmaur 
was  not  erroneous;  defendant  not  having  re- 
quested such  charge  and  refusing  assistance  of 
attorney. 

9.  Criminai.  Law  «3»641(1)  —  Right  o» 
Repbesentation  bt  Counsel  Not  Denied. 

A  professional  court  interpreter,  familiar 
with  the  methods  of  criminal  jury  trials,  who, 
on  his  trial  for  obtaining  money  by  false  pre- 
tenses, himself  managed  and  presented  his  de- 
fense, having  announced  ready  for  trial,  was 
not  deprived  of  his  right,  under  Const  art.  1, 
§  13,  to  be  represented  by  counsel,  if  be  desired.  ' 
having  voluntarily  failed  to  procure  Budi  as- 
sistance. 

Appeal  from  Superior  Coort,  Sacramento 
County;   Malcolm  C.  Glenn,  Judge. 

William  Rose  was  convicted  at  baving  ob- 
tained rntwey  by  false  pretenses.  From  the 
judgment,  and  an  order  denying  his  motion 
for  a  new  trial,  be  appeals.  Judgment  and 
order  affirmed. 

Martin  I.  Welsh,  of  Sacramento,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Cba&  Joaies, 
Deputy  Atty.  Qea.,  for  the  People. 

HART,  J.  By  ap  Information  filed  In  the 
superior  court  of  the  county  of  Sacramento 
on  tbe  31st  day  of  Marcb,  1919,  defendant, 
William  Rose,  and  one  Nicholas  Klnominas 
(whose  name  appeared  later  to  be  Kintoml- 
nas)  were  charged  with  having  obtained 
money  by  false  pretenses  from  one  Peteir 
Hassouros  (whose  name  also  ai^ears  in  the 
record  as  Hassouras).  The  defendant.  Rose, 
had  a  separate  trial,  was  convicted  by  a  Jury, 
and  was  sentenced  to  imprisonment  in  the 
state  prison.  Be  prosecutes  this  appeal  from 
the  judgment  of  conviction  and  from  an  or- 
der denying  his  motion  for  a  new  triaL 

The  prosecuting  witness,  Peter  Hassouras, 
was  in  the  restaurant  business  at  126  J  street 
in  the  dty  of  Sacramento.  He  testified  that 
he  first  met  the  defendant  about  the  11th 
day  of  January,  1919,  and  got  to  know  him 
fairly  well.  On  the  Slat  day  of  Jannary, 
1919,  Rose  asked  him  to  Indorse  a  check, 
which  he  presented  to  him,  and  which  was  in 
tbe  words  and  figures  following,  to  wit: 

"Garden  City  Fruit  &  Produce  Co.,  Packers  and 
suppers. 

"11  No.  198. 
"(M)      El  Paso,  Texas,  Jan.  23rd,  1919. 
"Pay     to     tbe     order     of     George     Pappaa 
$200   00/zx  two  hundred  and  no/100  dollars. 

'•J»203.77 
"Not  over  two  hundred  $200| 

"For 

"J.  A.  Sackler. 
'To  the  El  Paso  Bank  and  Trust  Company,  E3 
Paso,  Texas." 
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SaM  i<heck  was  Inaarsed:  "George  Pap- 
paa."  Sassouras  went  with  defendant  to  the 
CalUsxBla  National  Bulk,  both  parties  In- 
dorsed dtae  check,  the 'bank  paid  to  Hassouras 
$200,  aofl  ihe  handed  the  same  to  defendant 
The  dheAk  afterward  came  back  unpaid. 

1.  tit  98  flFst  c<mtended  by  appellant  that 
the  evidence  was  Insufficient  to  establish: 
(1)  Aa  talent  to  defraud.;  (2)  that  an  actual 
fraud  flftas  committed;  '(3)  that  false  pre- 
tense* wne  used  for  the  purpose  of  perpe- 
trating the  fraud;  and  (4)  that  those  false 
pretenses  were  the  cause  which  Induced  the 
owner  to  j)art  with  his  money.  We  ihay  also 
consider  an  this  coimectl«n  appellant's  second 
point,  which  Is  'Stated  to  .be: 

"That  tte   prosecuting   witness  was  not  in- 
duced by  representations  of  the  defendant,  Bose, 
to  part  iwUh  hia  money,  bnt,  on  the  contrary, 
relied  vpon  athe  faith  which  he  had  in  his  own 
.  frienda.** 

Peter  Hassouras,  «  witne^  for  the  people, 
I  testified  on  idlrect  examination: 

That,  wi  :lhe  day  3ie  indorsed  the  check,  Bose 
■aid  to  him :  "I  luiv«  a  cheek,  $200,  and  the 
bank  here  don't  know  me.  Won't  you  indorse 
the  check  for  me,  to  go  And  cash  it?"  'Has- 
souras re^iett:  "I  don't  tiiink  1  will,  because 
I  Kon't  kmtw  jwu."' 

the  wttaess  lawatiinKd: 

"Kere  was  itwo  other  fellows,  Greeks,  friends 
•of  Bose,  tfaer  introduced  me  to  him— they  know 
Boe«  sf or  a  loars  itine — he  was  a  good  man ;  they 
:Baid,  ''We  are  recponsible  for  it,  if  the  check  is 
Jiot  gaod ;'  and  tiuU  is  how  I  went  to  the  bank 
.and  cashed  the  check,  oa  account  of  these  two 
rfjther  tricnds  of  nine.  I  didn't  hare  to  in- 
.dorse  the  check  en  a«count  of  Rose,  because  I 
.den't  kaow  him  before — j««t  met  him  in  the 
Testaunmt.  *  ■*  *  Q.  Why  did  he  want  you 
to  cash  it,  and  net  the  bank?  What  did  he 
aa^'?  A.  Be  said  because  he  didn't  have  any 
moaey  hese — he  isn't  acquainted  here  in  this 
•towa.  Q.  And  did  he  tcU  you  the  check  was 
«ood-?     A.  Well,  he  aaid— yes." 

T%e  defendant,  who  was  not  represented 
by  counsel  at  the  trial,  objected  to  the  ques- 
tion «•  leadi««:  and  t^e  objection  was  sus- 
tained.   The  diiitrlct  attorney  then  asked: 

"What  did  he  «iy  ab<^at  the  check,  when  he 
asked  you  to  cash  it?  A.  He  said:  'Mr.  Has- 
souras, won't  you  indorse  a  check,  |200,  for 
me,  becatise  I  am  not  known  here  in  this— in 
Sacramento,  and  no  bank  will  cash  this  check 
for  me.'  I  said:  1  will,  but  I  don't  know  you.' 
Mr.  Bose,  he  said,  there  is  two  other  parties, 
two  or  three  other  boys— they  said:  'If  the 
check  is  not  good,  Mr.  Hassouras,  we  are  re- 
sponsible for  it.'  I  know  these  other  people— 
they  was  friends  of  mine  for  ten  years,  and 
honest  people,  and  ttiat  is  the  reason  I  in- 
dorsed the  check." 

On  cross-examination  by  the  defendajit,  the 
witness  testified: 

That  defendant  ate  his  meals  in  witness'  res- 
taurant nearly  every  day;   that  he  was  accom- 


panied by  his  "partner,"  Kintominas,  the  co> 
defendant,  and  some  other  men.  He  repeated 
that  he  said  he  could  not  indorse  the  check  for 
William  Rose  because  he  did  not  know  him,  and 
that  he  also  said,  "But  I  will  indorse  the  check 
for  yon  boys."  Tius  iritness  testified  that,  at 
the  preliminary  hearing  of  the  case,  he  had  tes- 
tified that  on  the  day  before  he  indorsed  the 
check  Kintominas  told  him  "that  William  Bose 
has  a  check  of  $200  in  his  own  possession,  and 
the  check  is  good  to  his  own  knowledge,  and 
William  Bose  looking  for  you  to  -  indorse  the 
check." 

On  redirect  examination  the  witness  said: 

That  the  first  one  who  asked  him  to  cash  the 
check  was  a  man  by  the  name  of  Jim  Ledgerop- 
ous.  •  •  •  "Q.  Mr.  Hassouras,  at  the  time 
that  you  spoke  about  the  check  was  first  called 
to  your  attention  in  the  place  that  morning, 
when  the  defendant.  Rose,  and  those  other  men 
were  there.  I  will  ask  you  if,  at  that  time  and 
place,  the  defendant  Rose  at  any  time  told  you 
that  the  check  was  good?    A,  Xes." 

In  answer  to  a  question  by  the  defendant, 
he  said: 

"At  the  time  before  we  left  the  restaurant  (to 
go  to  the  bank),  you  and  the  two  other  fellows, 
told  ibe  the  oheck  was  so  good." 

Nick  Kintominas,  the  codefendant,  wa» 
called  as  a  witness  cm  behalf  of  the  people 
and  testified:  That,  from  April  18  to  August 
14,  1918,  he,  l^is  brother,  George  Morgan,  and 
John  Gust  Constantlne  Sackler  were  doing  a 
wholesale  fruit  and  produce  business  In  EI 
Paso,  Tex.,  under  the  name  of  the  Garden 
City  Fruit  &  Produce  Company,  with  a 
branch  store  In  Los  Angeles;  that  J.  A. 
Sackler  was  authorized  to  draw  checks  on 
belmlf  of  the  firm  against  its  account  in  the 
El  Paso  Bank  &  Trust  Ciompany ;  that  he  last 
saw  Sackler  In  Tulsa,  Okl.,  in  Septeinber, 
1918;  that  Sackler  had  taken  the  balance  of 
the  firm's  money,  which  caused  it  to  cease 
business;  that  witness  kept  possession  of 
the  check  book  and  other  books  of  the  firm. 

The  check  book  referred  to  was  produced 
at  the  trial.  In  the  body  of  the  book  are 
stubs  numbered  from  100  to  197,  both  Inclu- 
sive, upon  which  are  enumerated  sundry 
amounts  for  which  checks  bad  been  drawn. 
The  stub  of  the  check  corresponding  to  No. 
198  (the  check  in  question)  had  been  removed 
from  the  book.  Checks  199,  200,  and  201  had 
been  removed  from  the  book,  and  there  are 
no  entries  upon  the  corresponding  stubs. 
Checks  202  to  S&tS,  both  Inclusive,  remain  in 
said  check  book  Intact. 

The  witness  testified  that  he  met  defend- 
ant, Bose,  about  two  weeks  before  November 
1,  1918,  in  Salt  Lake,  and  that  he  met  him 
after  that  time  in  Los  Angeles ;  that  he  (wit- 
ness) paid  the  railroad  fares  of  himself  and 
defendant  to  Sacramento;  that  they  came  to 
Sacramento  on  January  13,  1919,  and  were 
living  together  at  a  hotel,  where  witness  paid 
the  room  rent;,  that  the  Check  book  above 
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mentioned  was  Ih  witness'  suit  case  in  tbeir 
room,  and  that  defendant  saw  it  about  Janu- 
ary 22d  or  23d  and  asked  wliat  it  was,  to 
which  witness  replied,  "This  is  book  I  have 
at  El  Paso,  for  our  business;"  that  at  that 
time  checks  numbered  198,  199,  200,  and  201 
weie  in  the  book.  He  said  that  Rose  knew 
au  about  the  members  of  the  firm  of  the 
Garden  City  Fruit  &  Produce  Company,  and 
knew  that  Sackler  signed  checks  for  the  firm. 
The  witness  testified  that  he  was  weU  ac- 
quainted with  Sackler's  handwriting,  and 
that  the  signature,  "J.  A.  Sackler,"  on  the 
check  in  question,  was  not  that  of  Sackler. 
He  said  that  he  first  learned,  on  February 
8  or  4,  1919,  that  a  check  had  been  taken 
from  the  check  book  and  cashed.  He  testi- 
fied: 

"Mr.  William  Bose  came  to  mc  one  night  in 
the  room,  and  he  was  walking  in  the  room ;  he 
couldn't  sleep.  I  say:  'Rose,  why  coiildn't  you 
sleep?'  He  say:  'I  couldn't  sleep.  •  •  *  I 
am  in  a  hell  of  a  fix.  That  check  I  cashed  last 
week,  Mr.  Ilassouras,  is  no  good,  so  I  can't 
sleep  good.'  Mr.  Rose,  he  said:  'I  take  out 
from  your  own  book  the  checks,  too,  and  I 
wanted  to  cash  it,  because  I  needed  the  money.' 
I  told  him:  'I  didn't  know  what  you  were 
doing,  and  what  you  are  doing  since ;  I  didn't 
need  no  money ;   I  have  money.'  " 

The  information.  In  substance,  charges 
that  the  defendants.  Rose  and  Kintomlnas, 
for  the  purpose  of  cheating  and  defrauding 
one  Peter  Hassouras,  and  thereby  obtaining 
the  money  upon  the  check  in  question,  did, 
at  the  time' and  place  therein  named,  "will- 
fully and  unlawfully,  knowingly  and  design- 
edly, falsely  and  fraudulently  pretend  and 
represent  to  the  said  Peter  Hassouras  that  a 
certain  check  and  draft,  in  words  and  figures 
as  follows,  to  wit:  [following  which  is  a 
copy  of' said  check] — was  worth  the  sum  of 
$200 ;  whereas.  In  truth  and  in  fact  the  said 
check  and  draft  was  worth  nothing,  as  they 
the  said  defendants  then  and  there  well 
knew;"  that  said  Hassouras,  believing  said 
false  and  fraudulent  representations  to  be 
true,  was  Induced  thereby  to  deliver  and  did 
deliver  to  said  defendants  the  sum  of  $200, 
etc.  The  Information  was  embrace*  in  the 
court's  charge  to  the  Jury  and  was  first  read 
to  them,  and  then  followed  fiHl  and  clear 
instructions  as  to  the  nature  of  the  crime 
charged,  the  vital  elements  of  which  It  con- 
sists, and  a  statement  that  it  was  Incum- 
bent upon  the  prosecution  to  prove  each  of 
the  essential  elements  of  the  crime  to  a  moral 
certainty  and  beyond  a  reasonable  doubt. 
Among  the  instructions  so  given  was  the  fol- 
lowing: 

"To  constitute  the  offense  charged,  four  things 
mutt  concur  and  four  distinct  averments  must 
he  proved:  <1)  There  must  be  an  intent  to  de- 
fraud ;  (2)  there  must  be  actual  fraud  commit- 
ted; (3)  false  pretenses  must  be  used  for  the 
purpose  of  perpetrating  the  fraud;  and  (4)  the 
fraud  must  be  accomplished  by  means  of  false 
pretenses  made  use  of  for  the  purpose,  viz.: 


'  They  must  be  the  cause  which  induced  the  own- 
er to  part  with  his  property." 

[1,  2}  The  foregoing  instruction,  with  safli- 
dent  clearness,  states  the  facts  necessary  to 
be  established  to  prove  the  commission  of  the 
crime  here  charged,  and  we  think  that  a 
careful  examination  of  the  testimony,  as  tak- 
en at  the  trial  and  as  disclosed  by  the  record 
before  us,  will  show  that  the  jury  were  war- 
ranted in  finding,  as  their  verdict  implies 
that  they  did  find,  that  the  facta  essential  to 
the  consummation  of  the  crime  charged  .ex- 
isted in  this  case. 

[3]  It  may  be  conceded  that  Hassouras,  in 
Indorsing  the  check  in  questlcm  and  thereby 
becoming  responsible  and  UaUe  to  the  bank 
for  the  integrity  of  that  instnunent,  acted 
upon  two  considerations,  viz.:  (1)  The  fact 
that  the  defendant  represented  to  him  that 
the  "check  was  good";  (2)  that  the  friends 
of  Rose,  referred  to  by  Hassouras,  assured 
the  latter  that  Rose  was  a  reliable  person 
and  that.  If  the  check  proved  to  l)e  spurious 
or  worthless,  or,  as  they  put  it,  "not  good," 
they  would  indemnify  and  reimburse  him  for 
any  loss  suffered  by  him  from  his  indorse- 
ment thereof.  But,  even  with  this  conces- 
sion, it  does  not  follow  that,  the  Jury  was 
not  warranted  in  finding  that  the  inducing 
cause  for  his  indorsement  of  the  che<^  was 
the  representation  made  to  him  by  Bose  that 
the  check  was  all  that  it  purported  to  be  up- 
on its  face.  Indeed,  we  hold  it  to  be  our 
duty  to  assume  from  the  evidence  that  the 
Jury  concluded  that  but  for  the  representa- 
tion by  Rose  to  Hassouras  that  "the  check 
was  good,"  thereby  conveying  to  the  latter's 
mind  the  belief  that  the  Instrument  was  In 
all  respects  wh«t  upon  its  face  it  appeared 
to  be,  Hassouras  would  not  have  indorsed 
the  check;  for  it  Is  not  reasonable  to  sup- 
pose (and  the  Jnry  may  be  assumed  to  have 
taken  the  same  view  of  the  situation)  that 
an  honest  and  responsible  person,  in  his 
right  mind,  would  deliberately,  by  his  act  of 
indorsing  a  check  for  accommodation.  Impart 
to  such  instrument  the  force  of  his  unquaii* 
fled  approval,  if  he  believed,  or  even  suspect- 
ed, at  the  time  of  doing  so,  that  it  was  fic- 
titious or  worthless,,  even  though  he  recrived 
assurances  from  third  imrties  that  the  holder 
of  the  check  was  an  h<mest  and  reliable 
person  and  that  they  would  make  good  the 
loss  if  any  occurred  from  sucJi  indorsement. 
Therefore,  we  say  that,  while  it  might  be 
true  that  Hassouras  was  to  some  extent  in- 
fluenced to  indorse  the  check  by  the  friends 
of  Rose  and  their  statement  that  Bose  was  a 
reliable  and  tmstworthy  person,  the  Jnry 
could  have  found,  and  it  is  our  duty  to  as- 
sume that  that  was  the  theory  upon  which 
they  predicated  their  verdict,  that  the  cause 
Inducing  Hassouras  to  indorse  the  check  was 
the  representation  by  Rose  that  the  check 
was  good,  or  what  it  purported  to  be.  lu 
other  words,  there  is  evidence  to  justify  the 
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theory  that  Hassouras  acted  upon  the  repre- 
sentation by  Kose  that  the  check  was  good 
for  the  sum  of  $200  and,  in  support  of  the 
verdict  of  conviction,  we  are  authorized  to 
presume  that  the  verdict  was  predicated  up- 
on any  theory  deduclble  from  the  evidence, 
which  will  support  the  charge  and  the  ver- 
dict. 

The  case  of  People  v.  Weir,  120  Oal.  2T9, 
S2  Pac.  656,  is  to  some  extent  an  authori- 
ty sustaining  the  foregoing  considerations. 
There  the  defendant  became  engaged  to  mar- 
ry the  prosecuting  witness,  and  after  the  en- 
gagement he  falsely  represented  to  her  that 
he  had  an  opportunity  of  receiving  employ- 
ment with  a  prominent  real  estate  firm,  and 
that  as  a  condition  to  such  employment  it 
was  necessary  that  he  should  deposit  with 
the  firm  the  sum  of  $1,000.  He  further  stated 
to  her  that  he  required  the  sum  of  $200  to 
make  up  the  sum  so  required.  His  repre- 
sentation as  to  the  employment  and  bis  rep- 
resentation as  to  the  need  of  the  $1,000,  were 
false  and  untrue.  He  obtained  the  $200  from 
his  flancSe  upon  those  representations,  and 
.  thereafter  disappeared  and  was  seen  no 
more  by  her  until  his  arrest  and  prosecution 
for  obtaining  from  her  the  $200  by  the  false 
pretenses  mentioned.  He  was  convicted  of 
said  crime,  and  on  appeal  it  wad  daimed  in 
his  behalf  that  the  woman  loaned  him  the 
money  because  of  their  ragagement  to  marry, 
and  not  because  of  his  representation  as  to 
his  alleged  emidoyment  and  the  necessity  for 
a  cash  deposit  The  Supreme  Court  thus  dis- 
posed of  the  contention: 

"The  engagement  simply  acted  as  a  leaven  in 
placing  her  mind  in  that  plastic  condition  in 
which  it  would  the  more  readily  absorb  the 
false  representations  made  by  defendant.  De- 
fendant also  stated  to  the  prosecuting  witness 
that,  if  she  would  advance  the  $200,  'they  then 
could  be  married  right  away.'  It  is  now  insist- 
ed that  sndi  statement  was  the  superinducing 
canse  which  actuated  the  girl's  mind  in  parting 
with  the  money.  Again,  we  deem  this  a  tech- 
nicality of  small  dimensions,  and  the  sugges- 
tions already  made  meet  the  contention.  Un- 
der any  circitmstances  these  gaestiona  were  mat- 
ter* of  fact  for  the  jury  to  decide." 

In  People  v.  Glbbs,  98  Cal.  661,  664,  33  Pac. 
630.  it  is  in  effect  held  that  where,  in  a  case 
of  obtaining  money  or  property  by  false  pre- 
tenses, several  different  false  representations 
are  alleged,  a  verdict  of  guilty  will  stand 
if  one  only  of  the  false  representations  be 
proved;  and  In  19  Cyc.  p.  407,  it  is  stated, 
upon  the  authority  of  the  cases  cited  in  the 
footnotes,  that — 

"Although  the  pretense  must  be  an  inducing 
cause  of  the  owner's  parting  with  his  property, 
it  need  not  be  the  sole  inducing  caose.  It  is 
sufficient,  if  it  had  a  material  influence  in  in- 
ducing the  owner  to  part  with  his  property,  al- 
though he  was  influenced  in  part  by  other 
■causes." 
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In  the  present  case  well  may  it  be  said 
that  the  Jury  were  warranted  in  finding  that 
the  assurances  of  Rose's  friends  to  Hassour- 
as that  he  (Rose)  was  a  reliable  man,  and 
that  they  would  stand  good  for  the  loss  to 
him  if  the  check  proved  to  be  worthless, 
merely  had  the  effect  of  so  Influencing  his 
mind  as  to  have  induced  him  the  more  readily 
to  act  upon  the  representation  of  Rose  that 
the  check  was  what  he  claimed  it  to  be 
and  what  It  appeared  upon  its  face  to  be. 

[4]  That  Rose  knew,  or  at  least  that  the 
jury  were  warranted  in  finding  that  he  knew, 
that  the  check  was  worthless  when  he  rep- 
resented to  Hassouras  that  it  was  good,  is 
shown  by  the  testimony  of  Kintominas,  the 
substance  of  which  is  hereinabove  produced. 
That  witness,  as  seen,  stated  the  circum- 
stances under  which  Rose  procured  the  check 
l>ook  of  the  Texas  firm  of  which  Kintominas 
was  a  member,  and  then  told  of  Rose's  con« 
fession  to  him  that  he  had  filled  out  the 
check  in  question  and  had  procured  it  to  be 
cashed,  and  explained,  as  he  was  worrying 
over  his  act,  that  he  was  "in  a  hell  of  a 
fix."  It  is,  however,  contended  that  Kinto- 
minas was  an  accomplice  of  Rose,  and  that 
his  testimony  was  not  corroborated.  Whetlw 
er  E^intominas  was  sndi  an  accomplice  was 
a  question  of  fact  for  the  jury.  We  may 
assume  that  they  accepted  his  testimony  as 
verity,  so  t&r  as  the  facts  detailed  by  blm 
were  concerned,  and  concluded  that  he  tiad 
nothing  to  do  with  the  transaction.  But, 
conceding  that  Kintominas  was  an  accom- 
plice, there  is  ample  corroboration  of  that 
portion  of  his  testimony  tending  to  show  that 
Rose  knew  that  the  check  was  fraudulent 
and  worthless,  or  not  what  it  purported  to 
be,  in  the  general  surrounding  circumstances 
of  the  transaction.  The  fact  that  he  brought 
acquaintances  to  Hassouras  to  assure  the  lat- 
ter that  he  was  an  honest  and  reliable  man, 
the  fact  that  he  insisted  that  the  check  was 
"good,"  and  the  fact  that  it  proved  to  be 
worthless  constituted  drcnmstances  corrobo- 
rative of  the  testimony  of  Kintominas  tend- 
ing to  show  that  the  defendant  at  all  times 
knew  that  the  check  was  worthless  or  of  no 
valu&  The  corroboration  in  such  a  case  need 
not  be  by  evidence  of  Itself  sufficient  to  sup- 
port the  charge.  If  slight,  and  tending  to 
connect  the  defendant  with  the  commission 
of  the  crime  charged,  it  is  enough. 

[i]  In  this  connection  we  may  consider  the 
contention  that  there  is  no  testimony  that 
the  defendant  represented  to  Hassouras  that 
the  check  was  worth  or  of  the  value  of  $200. 
It  appears  from  the  record  to  be  true  that 
Rose  did  not,  in  so  many  words,  or  in  ex- 
press language,  specifically  represent  that  the 
check  was  worth  or  was  of  the  value  of 
$200;  but  be  did  represent  it  to  be  good 
when  he  presented  it  to  Hassouras  for  his 
indorsement,  and  this  statement  necessarily 
carried  with  it  the  representation  that  the 
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check  was  good  for  what  It  appeared  upon 
Its  face  to  be  worth,  viz.  $200.  Indeed,  how 
could  the  check  b^  good,  within  the  natural 
meaning  of  the  word  "good,"  as  so  applied, 
unless  it  was  good  for  the  amount  it  pur- 
ported to  be  for?  The  question  answers  It- 
self. The  officers  of  the  bank,  which  honor- 
ed and  paid  the  check  upon  the  indorsement 
thereof  by  Hassouras,  testified  that  the  cheek 
was  fictitious  and  wholly  without  value,  and 
that  Hassouras,  upon  being  notified  of  that 
fact,  repaid  the  bank  the  amount  it  had 
given  Rose  on  the  check. 

From  the  foregoing  considerations,  it  ap- 
pears with  sufficient  clearness  that  the  Jury, 
having  accepted  as  correctly  revealing  the 
facts  of  the  transaction  relative  to  the  check 
the  testimony  presented  by  the  people,  the 
salient  portions  of  which  are  above  consid- 
ered, were  justified  in  finding:  (1)  That  the 
check  was  fictitious  and  worthless;  (2)  that 
Rose  knew  it  to  be  so  when  he  asked  and  in- 
duced Hassouras,  by  false  and  fraudulent 
pretences  as  to  the  Integrity  of  said  check, 
to  indorse  it  and  thus  become  liable  as  an 
indorser  upon  it ;  (3)  that,  actin{^  upon  Rose's 
false  representation  that  "the  dieck  was 
good,"  or  that  it  was  what  it  appeared  upon 
its  face  to  be,  Hassouras  indorsed  the  check ; 
(4)  that  Rose's  representations  to  Hassouras 
as  to  the  check  were  false  and  untrue,  and 
were  so  made  with  the  intent  and  the  design 
fraudulently  to  obtain  from  and  defraud 
Hassouras  of  the  sum  of  $200,  the  face  value 
of  the  check;  (5)  that,  upon  such  false  and 
fraudulent  representations,  he  did  defraud 
Hassouras  of  said  sum,  and  thereby  actual 
fraud  was  committed.  Thus  it  Is  clear  that 
all  the  elements  constituting  the  crime  charg- 
ed were,  upon  what  appears  to  be  sufficient 
evidence,  found  by  the  Jury  to  exist  In  the 
transMrtlon  out  of  which  the  charge  alleged 
In  the  Information  grew. 

[6]  Of  course,  this  court,  even  with  the 
added  powers  vested  in  It  with  respect  to 
the  review  of  questions  of  fact  by  section 
4%  of  article  6  of  the  Constitution,  cannot 
consider  the  evidence  for  the  purpose  of  de- 
tennining  whether  the  witnesses  upon  whose 
testimony  the  jury  presumptively  predicated 
their  verdict  testified  to  the  truth  or  not  In 
other  words,  the  question  as  to  the  credibil- 
ity of  the  witnesses  is  one  which  does  not 
and  cannot  in  the  nature  of  the  case  come 
within  the  powers  of  a  court  of  review,  and 
the  constitutional  provision  referred  to  can- 
not vest  in  such  courts  or  clothe  them  with 
any  such  r«narkable  power.  Indeed,  no 
claim  has  ever  been  made,  so  far  as  we 
know,  that  the  said  section  of  the  Constitu- 
tion was  intended  to  authorize  a  court  of  re- 
view to  attempt  so  obrtously  an  Impossible 
act,  and  if  any  such  claim  should  be  made 
it  could  not  and  would  not  be  sustained. 
Therefore,  where  the  testimony  from  which 
a  certain  result  at  nisi  prius  has  been  reach- 


ed is  not  inherently  improbable,  and  Is  suf- 
ficient to  support  the  conclusion  arrived  at, 
then,  so  far  as  is  concerned  the  question 
whether  the  evidence  supports  the  verdict  or 
the  findings,  a  reviewing  court  is  powerless 
to  Interfere  with  the  result  arrived  at  below. 
In  this  case  the  testimony  upon  which  the 
Jury  evidently  founded  their  verdict  Is  not 
Inherently  Improbable,  and,  as  above  stated, 
It  is  upon  its  face  sufficient  to  uphold  the 
verdict  arrived  at.  We  cannot,  consequently. 
Interfere  with  the  verdict  on  the  ground  that 
It  does  not  derive  from  the  evidence  suffi- 
cient support. 

It  is  next  contended  that  the  court  erred 
to  the  prejudice  of  defendant's  rights  by  Its 
omission  to  Instruct  the  jury  with  respect  to 
the  status  under  the  law  of  an  accomplice  of 
the  accused  on  trial,  when  such  accomplice 
becomes  a  witness  against  the  accused  and 
the  peculiar  consideration  which  tlie  law 
says  must  be  given  an  accomplice's  testi- 
mony. Section  2061  of  the  Code  of  Civil  Pro- 
cedure provides  (among  other  things)  that  the 
Jury  are — 

"to    be    instructed    on    all    proper    occasions:   ' 
•    •    •    (4)  That  the  testimony  of  an  accom- 
plice ought  to  be  viewed  with  distrust,"  etc. 

There  was.  In  this  case  some  evidence  from 
which  It  mighr  be  inferred  that  Kintominas 
was  implicated  in  the  crime  charged  against 
Rose.  In  fact  Kintominas  was  Jointly 
charged  In  the  information  with  Rose  with 
the  commission  of  the  crime  of  which  the 
latter  was  convicted.  The  court  gave  no  in- 
struction based  upon  subdivision  4  of  section 
2061  of  the  Code  of  Civil  Procedure,  above 
adverted  to.  No  such  instruction  was  pro- 
posed by  the  defendant;  but  it  Is  the  con- 
tention that  It  was  the  court's  duty  to  have 
given  such  instruction  upon  its  own  motion, 
and  that  its  failure  to  do  so  was  error. 

[7, 1]  It  would  have  been  well  for  the 
court,  upon  its  own  volition  or  Initiative,  to 
give  an  Instruction  explaining  to  the  Jury  , 
the  status  of  an  accomplice  as  a  witness  and 
how  bis  testimony  should  be  vleWed  and  con- 
sidered ;  but,  under  the  circumstances  of  this 
(iase,  its  failure  to  do  so  cannot  be  held  to 
have  been  prejudicial  to  the  defendant. 
There  Is,  as  has  already  been  shown,  plenty 
of  evidence,  without  that  of  Kintominas,  the 
alleged  accomplice,  to  sustain  the  verdict. 
As  seen,  the  testimony  of  Kintominas  was 
particularly  Important,  In  that  It  tended  to 
show  that  Rose  knew  that  the  check  was 
without  any  value  whatever  when  he  asked 
Hassouras  to  indorse  It.  But  It  will  also  be 
borne  in  mind  Rose  represented  to  Has- 
souras, without  any  qualifying  language, 
that  "the  check  was  good."  He  was  the  hold- 
er and  pretended  owner  of  the  check,  and 
knew  the  circumstances  under  which  he  re- 
ceived it  Into  his  possession.  He  knew  more 
about  the  check  than  did  Hassouras  or  the 
other  parties  who  attested  to  his  (defend- 
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ant's)  honesty  before  and  to  Hassonras.  The 
fact  that  the  check  proved  worthless  Is  a 
strong  circumstance  tending  to  show  that  he 
knew  the  check  was  fictitious  and  worthless 
when  he  induced  Hassouras  to  indorse  it, 
and  the  Jury  were  authorized  from  that  fact 
to  find  that  he  at  all  times  was  aware  of  the 
worthlessness  of  the  check  and  that  his  de- 
sign in  securing  the  indorsement  of  the  in- 
strument by  Hassouras  was  to  obtain  from 
the  latter  in  that  fraudulent  ,way  the  amount 
of  money  the  'check  purported  to  be  for. 
Thus  It  is  plain  that  with  the  testimony  of 
Kintominas  eliminated  from  the  record,  or 
wholly  disregarded,  the  verdict  would  stUl 
have  ample  support  It  follows  that  the  fail- 
ure to  give  the  instruction  under  the  circum- 
stances of  this  case  can  baqlly  be  said  to  be 
error,  Inasmuch  as  the  defendant  did  not  re- 
quest the  court  to  give  it ;  but,  if  erroneous, 
it  cannot  be  held  to  have  operated  prejudi- 
cially against  the  defendant  or  to  have  pro- 
duced a  miscarriage  of  Justice.  Article  6,  § 
4%,  Const 

In  People  v.  I^wlor,  21  Gal.  App.  83,  ISl 
Pac.  63,  the  defendant  himself  requested  the 
court  to  give  a  like  Instruction,  and  the  court 
there  held  that,  while  the  request  should 
have  been  granted  and  the  instruction  giv- 
en, in  view  of  the  quantity  and  convlndng 
character  of  the  evidence  tending  to  sliow 
the  guilt  of  the  defendant,  the  error  was 
without  prejudice,  and  consequently  could 
not  justly  be  held  to  have  produced  a  mis- 
carriage of  Justice.  In  view  of  this  conclu- 
sion, the  cases  cited  by  the  appellant  in  sup- 
port of  his  contention  that  the  court  erred 
by  failure  to  instruct  the  Jury  upon  the  law 
relative  to  accomplices  are  of  no  consequence 
here.  It  may  be  suggested,  however,  that  in 
the  following  of  those  cases  the  instructions 
were  proposed  by  the  accused,  but,  although 
pertinent  to  the  cases  as  made  by  the  evi- 
dence, were  disallowed  by  the  court:  People 
V.  Bonney,  08  Cal.  278,  33  Pac  98;  People 
v.  SUva,  121  Cal.  668,  54  Pac.  146.  In  the 
other  cases  dted,  which  were  decided  long 
before  section  4%  was  incorporated  into 
article  6  of  the  Constitatlon,  the  peculiar 
circumstances  thereof  were  such  as  to  re- 
quire it  to  be  held  that  the  refusal  or  the 
failure  of  the  trial  court  to  instruct  upon 
accomplices  constituted  prejudicial  error. 

[>]  It  is  lastly  contended  that  the  cause 
should  be  reversed  for  the  reason -that  the 
defendant  was  without  counsel  to  assist  him 
in  his  defense.  The  argument  on  thitf  propo- 
sition seems  to  be  that  a  legal  trial  of  a  per- 
son charged  with  a  public  offense  cannot  be 
had,  unless,  at  such  trial,  the  accused  has 
the  assistance  of  an  attorney  at  law  in  his 
defense ;  but,  obviously,  this  is  not  so.  The 
argument  is  based  upon  article  1,  section  13, 
of  the  Constitution,  which  declares  that — 

"In  criminal  prosecutions,  in  any  court,  the 
party  accused  shall  have  the  right  to  a  speedy 
and  public  trial;   to  have  the  process  of  the 
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court  to  compel  the  attendance  of  witnesses  in 
his  behalf,  and  to  appear  and  defend,  in  per- 
son and  with  covn»el." 

That  provision  of  the  Constitution,  in  so 
far  as  It  relates  to  the  right  of  an  accused  to 
be  represented  at  his  trial  by  counsel,  only 
declares  and  guarantees  that  right,  and  does 
and  can  do  no  more  than  that;  for  it  still 
remains  with  the  accused  to  determine  for 
himself  whether  he  will  exercise  the  right 
and  so  be  attended  at  his  trial  and  defended 
therein  by  connseh  Of  course,  if  he  desires 
to  be  so  represented  and  assisted  in  his  de- 
fense by  counsel,  there  cannot  be  a  denial  to 
him  of  that  right,  even  though  he  be  without 
the  necessary  means  to  employ  and  corai)en- 
sate  the  attorney.  If,  on  the  other  hand,  he 
does  not  desire  an  attorney  to  assist  him  in 
his  defense,  there  is  no  law  which  can  com- 
pel him  either  to  employ  one  for  that  purpose 
or  to  accept  the  services  of  one  assigned  to 
him  by  the  court,  should  the  court  adopt 
that  course. 

In  this  case  the  defendant,  upon  being 
arraigned  upon  the  Information,  was  asked  by 
the  court  if  he  had  or  wanted  counsel  to  con- 
duct his  defense,  and  he  replied  that  he  would 
himself  attend  to  that  matter.  It  does  not 
appear  that  he  thereafter  asked  or  requested 
the  court  to  appoint  an  attorney  to  defend 
him,  and  he  appeared  at  the  trial  without 
an  attorney,  announced  himself  ready  when 
the  case  was  called  for  trial,  and  himself 
managed  and  presented  at  the  trial  his  own 
defense.  If,  therefore,  be  thinks  he  now  has 
reason  to  believe  that  he  suffered  by  reason  of 
having  no  lawyer  to  assist  him  in  his  defense^ 
he,  and  not  the  court  nor  the  law,  is  to 
blame.  He  testified  that  he  was  a  profession- 
al court  interpreter,  and  from  this  fact  we 
may  assume  that  he  is  a  man  of  intelligence 
and  had  from  his  experience  as  such  an  in- 
terpreter become  more  or  less  familiar  with 
the  general  rights  of  an  accused  on  trial  in 
the  courts  and  with  the  methods  of  conduct- 
ing Jury  trials.  We  can,  therefore,  see  no 
ground  for  excusing  his  neglect  to  secure, 
either  by  employment  or  by  appointment  by 
the  court,  if  he  was  unable  to  pay  for  the 
services  of  one,  a  lawyer  to  represent  him  at 
the  trial  and  conduct  his  defense.  It  certain- 
ly, under  the  circumstances  of  this  case,  can- 
not be  held  a  ground  for  a  reversal  of  the 
cause  because  the  defendant,  for  reasons  best 
known  to  himself,  elected  to  waive  the  assist- 
ance of  a  lawyer  and  to  manage  his  own  de- 
fense. 

It  may  be  added.  In  this  connection,  that 
the  defendant  appeared  to  understand  the 
situation  presented  at  the  trial  remarkably 
well,  for  he  se^s  to  have  cross-examined 
the  witnesses  testifying  against  him  with  no 
little  degree  of  cleverness.  Moreover,  we  can 
Justly  say  that  the  case  was  tried  by  the 
court  fairly  and  impartially  and  with  a  Just 
recognition  of  the  rights  of  the  accused. 
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We  conclude  that  there  has  been  presented 
here  no  legal  reason  for  sending  the  case 
back,  and  therefore  the  Judgment  and  the 
order  appealed  from  are  affirmed. 


We  amcur: 
NETT,  J. 


CHIPMAN,  P.  J.;  BUR- 


BLANLOT  T.  CARBON  COAL  CO. 
(No.  9960.) 

(Supreme  Court  of  Oklahoma.    Sept  16,  1919.) 

(BvUahut  by  the  Court.) 
Appeal  and  Ebrob  <8=>773(2)— Appeal  Dis- 

UIB8BD   ON  FaILUBE  TO   F^LE   BbIEF. 

Where  no  briefs  are  filed,  as  required  by  rule 
7  (47  Okl.  vi,  165  Pae.  vii)  of  tiiis  court,  the 
appeal  wUl  be  dismissed  for  want  of  prosecu- 
tion. 

Appeal  from  Industrial  Ciommlssion. 

Original  suit  in  the  Supreme  C^ourt  by 
Amel  Blanlot,  appealing  from  an  award  of 
the  State  Industrial  Commission  denying 
compensation  against  Carbon  Coal  Com- 
pany for  an  alleged  injury.     Dismissed. 

Jackman  A.  6111,  of  McAlester,  for  peti- 
tioner. 

PER  CURIAM.  From  an  award  of  the 
Industrial  Commission  denying  the  petition- 
er compensation  for  an  alleged  Injury  pe- 
titioner brought  this  action  filing  same  in 
this  court  on  May  22,  1918.  The  cause  was 
submitted  on  October  15,  1918,  and  petition- 
er given  30  days'  time  in  which  to  file  briefs. 
No  briefs  baring  been  filed  and  no  reason 
given  for  fiillure  to  file  same,  the  appeal  Is 
dismissed  under  rule  7  of  this  court  (47  Okl. 
vl,  165  Pac.  vll). 


RAULERSON     v.     STATE     INDUSTRIAL 
COMMISSION  OF  OKLAHOMA  et  al. 

(No.  10496.) 

(Supreme  Court  of  Oklahoma.    Sept  16,  1919.) 

(SyUahui  6y  the  Court.) 

Mabteb  and  Servant  $s>417(7) — Indubtbial 
Coumission's  Decision  on  Faots  Not  Re- 
viewable. 
In  a  suit  instituted  in  this  court  to  review 
an  award  of  the  state  Industrial  Commission, 
the  suit  must  be  to  review  an  error  of  law,  and 
not  an  error  of  fact.    Their  decision  as  to  all 
matters  of  fact  is  final. 


Original  suit  In  the  Supreme  Conrt  by 
John  Raulerson  appealing  from  an  award  of 
the  State  Industrial  Commission  of  Okla- 
homa on  the  theory  that  It  erred  In  not  al- 
lowing adequate  compensation  for  personal 
Injury  against  the  Tulsa  Boiler  &  Sheet 
Iron  Works  and  the  Kansas  EJmployte  Inter- 
Insurance  Bzdiange.    Dismissed. 

Wilson,  Tomerlln  &  Buckholtz,  of  Okla- 
homa (31ty,  for  plaintiff. 

S.  P.  Freellng,  Atty.  Gen.,  R.  B.  Wood, 
Asst  Atty.  Gen.,  and  Twj-ford  &  Smith,  of 
Oklahoma  City,  for  respondents. 

HIGGINS,  J.  Suit  was  Institnted  in  this 
court  by  plaintiff,  wherein  he  complains  of 
an  award  of  the  state  Industrial  Commis- 
sion, for  the  reason  that  the  award  is  In- 
adequate to  compensate  him  for  the  injuries 
received  by  him. 

He  states  that  be  was  employed  by  the 
Tulsa  Boiler  &  Sheet  Iron  Works,  and  while 
in  Its  employ  sustained  an  injury  to  his 
foot;  that  after  his  injury  a  settlement  was 
had  with  him,  but,  owing  to  his  unmaturity 
of  age,  he  being  a  minor,  the  settlement  was 
inadequate;  that  the  settlement  was  con- 
firmed by  the  commission ;  that  thereafter  be 
discovered  that  he  was  more  or  less  perma- 
nently Injured,  made  application  to  the  com- 
mission to  have  the  award  set  aside,  where- 
upon, by  order  of  the  commission,  the  case 
was  reopened,  and  upon  further  hearing  the 
commission  made  an  order,  denying  the  ap- 
plication to  set  aside  the  award  previously 
made,  whereupon  this  suit  was  commenced. 

The  defendant  contends  that  the  award  by 
the  commission,  in  passing  upon  matters  of 
fact  is  final  and  not  subject  to  a  suit  of  this 
kind.  In  section  10,  art  2,  of  chapter  246, 
Session  Laws  191S,  in  defining  the  powers  of 
the  state  Industrial  Commission,  it  Is  pro- 
vided: 

"The  decision  of  the  commission  shall  be  final 
as  to  all  questions  of  fact,  and  except  as  pro- 
vided in  section  13  of  this  artide,  as  to  ques- 
tions of  law." 

In  Board  of  Commissioners  t.  Barr,  173 
Pac.  206,  It  Is  held: 

"Under  the  provisions  of  section  10,  art  2, 
of  the  Workmen's  Compensation  Act,  •  •  • 
the  decision  of  the  state  Industrial  Commission 
is  final  as  to  all  questions  of  fact" 

This  suit  is  institnted  upon  the  theory 
that  the  commission  has  erred  in  not  allow- 
ing adequate  compensation ;  that  the  wounds 
inflicted  Justify  a  greater  compensation. 
This  is  a  question  of  fact,  and  the  law  as 
laid  down  in  Board  of  Commissionere  t. 
Barr,  supra,  is  controlling. 

Therefore  this  suit  is  hereby  dismissed. 
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TURBEN  et  al.  v.  DOTJGIiASS  et  aL 
(No.  10164.) 

•  (Sopreme  Coort  of  Oklahoma.    Majr  13,  1919. 
Rehearing  DeniM  Sept.  80,  1919.) 

(Sytlaius  t>v  the  Court.) 

1,  PifADINO  «=i»48— PuTmoN  StrmciENT  IP 

IT  States  Facts  AtJTHORiziNO  Relief. 

Under  the  proyigions  of  the  Code,  it  is  not 
necessary  that  a  pleading  state  facta  to  bring 
the  cause  under  any  particular  form  of  action 
at  common  law,  but  the  petition  is  sufficient  if 
it  states  facts  in  a  plain  and  concise  manner 
which  entitle  the  plaintiff  to  some  legal  or 
equitable  relief. 

2.  Appeal  and  Bbbob  «=>987(4)— Judquxnt 
or  Tbial  Coubt  Not  Aoainsi  Weight  of 
Evidence  Sustained. 

In  a  civil  action,  where  the  parties  are  not 
entitled  to  a  trial  by  jury  as  a  matter  of  right 
and  where  tiie  sufficiency  of  the  evidence  is 
challenged,  it  is  the  duty  of  this  court  to  con- 
sider and  weigh  'all  the  evidence,  and  if  the 
Judgment  of  the  trial  court  is  not  dearly  against 
the  weight  of  the  evidence  it  will  be  sustained. 

S.  Joint  Adventubes  ®=95(2) — ZvDQVsst  tan, 
Plaintttf  Bstablishino  Interest  in  Oil 
liBASE  Sustained. 
Evidence  in   this  case  examined,   and  the 

judgment  held  not  to  be  clearly  against  the 

weight  thereof. 

4.  Lis  Pendens  ig=5>24(l)— Pubchaseb  Pend- 
ing   Action    Involving    Oil  /Lease    Ao- 
qvibes  Onlt  Intebest  or  Selleb. 
One  who  purchases  an  oil  and   gas  lease 
from  a  party  to  an  action  involving  the  title 
thereto,   after  the  institution   and   during   the 
pendency  of  such  action,  acquires  no  greater 
rights  in  the  lease  than  Us  assignor  had  at  dte 
time  of  the  assignment. 

Error  from  District  Court,  Cotton  County; 
Cham  Jones,  Judge.  ' 

Action  by  C.  B.  Douglass  against  I.  E.  Tur- 
ben,  John  C.  Keys,  and  H.  L.  Thompson. 
Judgmen^t  for  plaintiff  ag;iiiist  defendants 
Tnrben  and  Keys,  and  they  bring  error.  Af- 
flrmed. 

John  M.  Toung  and  Charles  Mitschrich, 
both  of  Lawton,  for  plaintiffs  in  error. 

S.  1.  McElhoes,  of  Lawton,  and  Bridges  & 
Vertrees,  of  Waorlka,  for  defendants  in 
error. 

RAINBY,  J.  On  Man*  24,  1916,  Chas.  E. 
Donglass,  as  plaintiff,  filed  bis  petition  in 
the  district  court  of  Cotton  county  against  I. 
E,  Turben,  John  C.  Keys,  and  H.  L.  Thomp- 
son, defendants,  the  principal  allegations 
therein  being  as  follows: 

"That  in  1915  plaintiff  and  defendant  I.  E. 
Tnrben  entered  into  an  agreement  to  promote 
an  oil  and  gas  prospect  in  Cotton  county,  OkL., 
eadt  to  share  equally  in  the  enterprise,  that  in 


pursuance  of  said  agreement  leases  were  to  be 
obtained  in  said  county  which  leases  were  to  be 
the  joint  property  of  this  plaintiff  and  the  de- 
fendant I.  E.  Turben;  that  all  the  leases  so 
taken  were  taken  in  the  name  of  I.  E.  Turben, 
and  still  remain  in  the  name  of  the  defendant  I. 
B.  Turben. 

"Plaintiff  has  requested  and  demanded  of  the 
said  defendant  Turben  that  he  convey  or  assign 
an  undivided  one-half  interest  in  and  to  all  of 
said  leases  to  this  plaintiff,  but  the  defendant 
Turben  refuses  to  do  so. 

"The  leases  referred  to  above  are  as  follows, 
and  all  are  located  in  Cotton  county,  Okl.,  and 
are  made  to  the  defendant  I.  B.  Turben,  to  wit: 
[Then  follows  a  description  of  each  lease.] 

"Plaintiff  is'  entitled,  under  the  terms  of  the 
agreement  hereinbefore  referred  to,  to  an  un- 
divided one-half  interest  in  and  to  each  and  all 
of  the  above-described  oil  and  gas  leases  and 
the  defendant  I.  B.  Tnrben  holds  the  same  in 
trust  for  the  use  and  benefit  of  this  plaintiff. 

"The  defendant  I.  E.  Turben  has  executed  an 
assignment  of  a  portion  of  the  above-described 
leases  to  the  defendant  H.  L.  Thompson,  which 
assignment  Is  recorded  in  Book  12,  at  page  438 
of  the  records  in  the  office  of  the  county  clerk 
of  Cotton  county,  Okl,  and  is  for  the  leases  on 
the  following  lands:  (Description  of  certain 
leases.] 

"The  said  defendant  H.  L.  Thompson,  at  and 
before  the  time  he  took  said  assignment,  had 
actual  knowledge  that  this  plaintiff  owned  and 
was  entitled  to  an  undivided  one-half  interest 
in  and  to  all  of  the  leases  to  which  he  took  the 
above  assignment. 

"Wherefore  plaintiff  prays  that  the  court  de- 
cree and  order  that  the  plaintiff  herein  is  en- 
titled to  and  does  own  an  undivided  one-half 
interest  in  and  to  all  of  the  leases  herein  de- 
scribed, and  that  the  defendants  be  required  to 
execute  to  this  plaintiff  an  assignment  of  such 
interest,  and  that  in  lieu  of  said  assignment  the 
court  make  an  order  assigning  such  interest  to 
this  plaintiff,  and  that  plaintiff  recover  his 
costs  herein  expended,  and  for  such  other  and 
fnrtiier  rehef  as  to  the  court  shall  seem  equlta- 


Issne  was  Joined  by  the  respective  de- 
fendants, and  the  cause  tried  to  the  court,  re- 
sulting In  a  judgment  decreeing  the  plaintiff 
to  be  the  owner  of  an  undivided  one-half  In- 
terest in  the  leases  remaining  in  the  name  of 
the  defendant  Turben  on  the  date  of  the  in- 
stitution of  the  action,  and  ordering  said  de- 
fendant to  execute  and  deliver  to  the  plain- 
tiff a  good  and  sufficient  assignment  thereof. 
The  judgment  also  awarded  the  plaintiff  an 
undivided  one-half  interest  in  a  lease  convey- 
ed by  the  defendant  Turben  to  the  defendant 
Keys  after  the  institution  of  the  suit,  and 
provided  that  in  the  event  defendants  failed 
to  make  the  assignments  to  the  plaintiff  the 
judgment  of  the  court  should  have  that 
effect.  No  judgment  was  entered  against 
defendant  Thompson.  From  the  judgment 
aforesaid  Turben  and  Keys  have  appealed  to 
this  court,  assigning  numerous  errors. 

Hereinafter  the  parties,  for  convenience, 
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will  be  referred  to  as  plaintiffs  and  defend- 
ants, respectively. 

It  Is  flrst  asserted  that  the  petition  did  not 
state  facts  sufficient  to  constitute'  a  cause  of 
action.  If  we  accurately  comprehend  the  ob- 
jections to  the  sufficiency  of  the  petition,  they 
are  that  it  is  impossible  to  deduce  therefrom 
whether  plalntUTs  claim  is  on  an  express 
trust,  a  resulting  trust,  an  implied  trust,  or  a 
constructive  trust,  and*  It  is  earnestly  insist- 
ed that  it  is  impossible  to  conclude  from  the 
allegations  therein  whether  plaintiff  ever  con- 
tributed any  money,  time,  or  anything  of 
value  whatever  to  the  project  It  is  also  In- 
sisted that  the  petition  does  not  disclose 
whether  by  the  terms  of  the  alleged  agree- 
ment the  leases  in  contemplation  were  to  be 
taken  In  the  name  of  the  defendant  Tnrben, 
or  whether  Turben,  in  subsequently  taking 
them  in  bis  own  name,  did  so  either  with  or 
without  plaintiirs  knowledge,  and  whether 
the  contract  had  been  fully  performed,  or 
what.  If  anything,  was  to  be  done  by  either 
or  both  of  said  parties  thereunder.  Another 
criticism  of  this  pleading  is  that  it  does  not 
appear  therefrom  what  either  party  bad  con- 
tributed in  money,  property,  or  services  to 
the  project,  what  consideration  was  given  for 
the  leases,  what  was  necessary  for  the  les- 
sees to  do  in  order  to  render  the  same  valid, 
and  in  what  manner  the  alleged  agreement 
had  been  violated  by  either  of  the  parties 
thereto. 

[1]  In  this  Jurisdiction,  where  the  forms  of 
action  theretofore  ejsisting  were  abolished  by 
the  adoption  of  the  Code  and  there  was 
thereby  substituted  only  one  form  of  action 
kno>vn  as  a  civil  action,  it  is  not  necessary 
that  the  petition  ishould  contain  averments 
of  all  the  facts  necessary  to  be  proved  to  enti- 
tle the  plaintiff  to  recover  under  any  particu- 
lar form  of  action  that  existed  at  common 
law.  R.  J.  Hawkins  v.  T.  J.  Overstreet,  7 
Okl.  277,  54  Pac.  472 ;  Joseph  Gabriel  v.  KU- 
dare  Elevator  Co.,  18  Okl.  318,  90  Pac.  10,  10 
L.  B.  A.  (K.  S.)  038.  11  Ann.  Cas.  617;  Kee 
V.  Satterfield,  46  Okl.  660,  149  Pac.  243. 

Under  section  4737,  Bev.  Laws  of  1910,  a 
petition  is  sufficient  where  it  contains  a 
statement  of  facts  constituting  a  cause  of  ac- 
tion in  ordinary  and  concise  language  and  the 
demand  for  relief  to  which  the  party  sup- 
poses himself  entitled. 

Although  plaintifTs  petition  is  somewhat 
Indefinite  and  uncertain  in  many  of  the  re- 
spects complained  of,  in  that  it  falls  to  allege 
with  precision  the  exact  terms  of  the  alleged 
contract,  it  does  allege  the  making  of  an  en- 
forceable contract  by  the  plaintiff  and  de- 
fendant Turben,  and  it  is  fairly  inferable 
from  the  averments  in  the  petition  that  un- 
der the  terms  of  said  contract  the  leases  tak- 
en pursuant  thereto,  whether  by  the  plaintiff 
or  the  defendant,  were  to  become  the  Joint 
property  of  the  contracting  parties,  that  said 
leases  were  taken  in  the  name  of  the  defend- 
ant Turben,  and  that  he  had  breached  the 


agreement  by  refusing  to  recognize  the  plaln- 
tifTs  claim  to  an  undivided  one-half  interest 
in  the  leases  so  taken.  It  sets  forth  the  par- 
ticular leases  to  which  the  plaintiff  claims- 
title,  and  very  clearly  demands  the  relief  to 
which  the  plaintiff  thinks  he  is  entitled.  The 
proper  way  to  have  taken  ^idvantage  of  the 
defects  in  the  petition  was  by  motion  to  make 
the  petition  more  definite  and  certain;  and, 
although  a  motion  to  make  the  petition  more 
definite  and  certain,  by  requiring  the  plaintiff 
to  allege  whether  his  alleged  contract  was 
oral  or  in  writing,  was  filed,  such  motion  did 
not  direct  the  attention  of  the  court  to  the 
alleged  defects  in  the  jtetition  now  so  vigor- 
ously urged,  and  no  error  is  assigned  as  to 
the  court's  action  on  this  motion.  We,  there- 
fore, hold  that  plaintiffs  petition  was  good 
as  against  both  the  motion  for  Judgment  on 
the  pleadings  and  the  general  demurrer,  for 
it  is  well  settled  that  where  a  pleading 
states  any  facts  upon  which  the  pleader  Is 
entitled  to  any  relief,  under  the  law,  a  general 
demurrer  should  not  be  sustained  thereto. 
Bishop-Babcock-Becker  Co.  v.  Bates  Drug  Co., 
163  Pac.  276. 

[2]  Under  the  provisions  of  section  '4993  of 
our  Code  (Rev.  Laws  1910)  the  issues  of  fact 
In  this  case  were  properly  triable  to  the 
court,  and.  Invoking  the  rule  announced  by 
this  court  in  Scbock  v.  Fish,  45  OkL  12,  144 
Pac.  584,  Wimberly  v.  Wlnstock  et  aL,  46  Okl. 
645,  149  Pac.  238,  and  Hendenhall  et  al.  v. 
Walters  et  al.,  63  Okl.  598,  157  Pac  732, 
counsel  assert  that  the  Judgment  of  the  trial 
court  is  clearly  against  the  weight  of  the  evi- 
dence. Therefore  it  is  the  duty  of  this  court 
to  consider  the  whole  record,  to  weigh  the 
evidence;  and,  if  after  weighing  the  same 
the  Judgment  is  found  to  be  clearly  against 
the  weight  thereof,  it  is  our  duty  to  render, 
or  cause  to  be  rendered,  such  Judgment  as 
should  have  been  rendered  by  the  trial  court, 
otherwise  to  sustain  the  Judgment. 

[3]  We  do  not  deem  it  necessai^  In  this 
opinion  to  make  a  detailed  statement  of  all 
the  evidence  adduced  at  the  trial,  and  we  will 
not  attempt  to  do  so,  but  we  will  briefiy  al- 
lude to  some  of  the  undisputed  facts  and  to 
the  plaintiff's  and  defendant's  testimony  in- 
troduced in  support  of  their  respective  the- 
ories of  the  case. 

At  the  commencement  of  the  transactions, 
which  we  shall  presently  relate,  the  plaintiff, 
Chas.  E.  Douglass,  was  an  experienced  oil 
man,  having  been  engaged  in  that  vocation 
since  1904,  principally  in  drilling  wildcat 
wells.  In  August,  1014,  he  became  interested 
in  Southwestern  Oklahoma,  and  from  his  in- 
vestigation and  studies  of  the  United  States 
government  geological  survey  had  ascertain- 
ed that  Cotton  county  was  considered  favora- 
ble for  prospective  oil  and  gas  development, 
itnd  was  of  the  opinion  that  territory  near 
Lawton,  in  Comanche  county,  and  Walters, 
in  Cotton  county,  might  produce  oil  and  gas, 
and  for  the  purpose  of  better  informing  him- 
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self  as  to  the  prosiiects,  employed  a  geologist, 
who,  after  Inrestlgating  for  12  or  15  days'  & 
the  vicinity  of  Lawton,  recofliinended  as  fa- 
.  vorable  for  drilling  several  locations,  Includ- 
ing the  one  where  the  leases  in  controversy 
were  afterwards  acquired.  While  in  Lawton, 
Douglass  became  acquainted  with  a  Mr.  An- 
derson and  a  Mr.  Bellamy,  who  directed  his 
attention  to  the  territory  where  the  leases  in 
controversy  were  later  taken.  Douglass  also 
learned  from  them  that  operations  had  been 
commenced  In  that  vicinity,  and  that  a  rig 
bad  been  built  on  Anderson's  land,  but,  owing 
to  financial  difficulties,  the  proposition  could 
not  be  further  financed,  and  the  leases  had 
lapsed.  Douglass,  who  at  that  time  was  en- 
gaged in  drilling  elsewhere,  promised  to  take 
up  the  proposition  as  soon  as  be  could  get  to 
it.  ^e  continued,  however,  to  spend  some 
time  in  this  vicinity  in  prospecting  in  Com- 
manche  and  Cotton  counties,  and  was  stiU  so 
engaged  when  he  received  a  letter  at  his  home 
address  In  Okmulgee,  Okl.,  from  the  defend- 
ant Turben,  who  was  then  residing  in  Cleve- 
land, Ohio,  in  which  Turben  informed  Doug- 
lass that  he  (Turben)  was  interested  with  a 
Mr.  Manchester,  of  Maysville,  Ky.,  In  drilling 
a  well,  and  that  Mr.  Manchester,  being  ad- 
vised of  Turben's  desire  to  engage  in  the  oil 
business  in  Oklahoma,  had  advised  him  to 
write  Douglass  in  order  to  get  in  touch  with 
him  when  he  arrived  in  Oklahoma.  In  this 
letter  Turben  advised  Douglass  that  he 
would  be  ready  to  come  to  Oklahoma  within 
a  short  time,  that  he  had  had  about  18  years' 
experience  in  the  oil  business,  had  a  large 
string  of  tools,  and  would  like  to  get  started 
in  Oklahoma  with  some  one  who  had  acreage 
and  would  'carry  an  interest  with  blm,  as  he 
did  not  have  much  money,  but  had  a  small  in- 
come, and  that  he  would  advise  Douglass  be- 
fore starting  to  Oklahoma.  In  his  reply  to 
this  letter  Douglass  suggested  to  Turben 
that  he  come  to  Oklahoma  and  view  the  fu- 
ture prospects,  advising  him  that  he  had  a 
well  to  drill  on  a  3,000-acre  tract  of  leases 
which  seemed  to  be  nicely  located  for  an  oil 
and  gas  prospect,  and  that  if  Turben  would 
come  to  Okmulgee  they  might  make  some  ar- 
rangements to  drill  some  wells  and  for  Tur- 
ben to  take  an  Interest  In  the  leases.  The 
parties  then  had  some  further  correspond- 
ence relative  to  the  advisability  of  shipping 
the  tools  before  coming  to  Oklahoma ;  Doug- 
lass advising  Turben  not  to  ship  the  tools  un- 
til he  had  looked  the  country  over,  as  he 
might  conclude  to  ship  to  some  other  point 
than  Okmulgee.  In  one  ot  the  letters,  among 
other  things,  Douglass  said: 

"I  will  be  glad  to  give  yoa  any  information  I 
can  after  you  get  here.  Also  if  my  wildcat 
propositions  look  good  to  you  I  will  make  you 
some  propositions  to  join  me." 

Turben  arrived  in  Okmulgee  some  time 
in  November,  1915,  and,  according  to  Doug- 
lass' testimony,  he  advised  Turben  that  they 
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could  get  a  certain  block  of  acreage  described 

on  a  plat  furnished  him  by  Anderson  and  Bel- 
lamy, which  Douglass  exhibited  during  the 
conversation,  provided  that  they  would  drill 
a  well  on  it,  the  acreage  so  exhibited  being 
that  involved  In  this  case.  Douglass  in- 
formed Turben  of  bis'  Intention  to  visit  Law- 
ton  within  a  few  days,  and  invited  Turben 
to  go  with  him  and  look  the  proposition  over, 
informing  Turben  that  if  the  acreage  looked 
good  to  him  and  he  wanted  to  join  him  in 
the  proposition  they  would  get  busy,  secure 
the  leases  shown  on  the  plat,  and  that  they 
would  Jointly  promote  the  proposition  and 
get  a  well  drilled  on  It  for  a  part  of  the  acre- 
age, reserving  as  much  of  the  acreage  as  pos- 
sible. Turben  acceded  to  this  and  a  few  days 
later  they  went  to  Lawton  and,  according  to 
Douglass'  testimony,  discussed  the  proposi- 
tion practically  all  the  time  on  the  way  over. 
When  theyarrlved  at  Lowton,  Douglass  call- 
ed Mr.  Anderson  over  the  telephone  and  no- 
tified him  that  he  was  there  with  a  man  who 
would  go  with  him  to  look  over  the  situation 
the  next  morning  with  a  view  of  taking  the 
leases,  and  at  Anderson's  suggestion  they  met 
at  the  office  of  Mr.  Cassin,  a  real  estate  man 
in  Lawton,  where  iDouglass  introduced  the 
parties  and  informed  Anderson  that  Turben 
was  the  man  he  had  brought  down  to  look 
over  the  leases  with  a  view  of  renewing  the 
same  and  drilling  a  well.  According  to  plain- 
tiff's testimony,  at  his  suggestion,  Anderson 
got  a  car  and  took  Turben  out  to  see  what 
could  be  done  with  reference  to  obtaining  the 
leases.  Douglass  did  not  accompany  them  on 
this  trip,  but  before  they  started  he  said  to 
Turben : 

"Go  down  there  and  see  what  you  can  do,  see 
if  you  can  get  these  leases;  if  I  can  be  of  any 
assistance  to  you  call  me  over  the  telephone  or 
come  after  me,  and  I  viill  see  you  through  \rith 
the  deal." 

Douglass  'then  returned  to  Okmulgee,  and 
within  a  few  days  received  the  following  let- 
ter from  Turben: 

"As  I  did  not  see  you  Saturday  took  it  for 
granted  you  went  Home  on  the' morning  train. 
I  can  get  the  casing  furnished  for  the  well  near 
Uulen  and  think  it  possible  that  I  can  get  a 
man  here  to  drill  it.  I  am  going  down  Wed- 
nesday or  Thursday.  If  there  is  anything  you 
want  me  to  see  to  let  me  know  and  I  wUl  do 
my  best." 

This  letter  was  sent  from  Lawton,  No- 
vember 22,  1915,  and  about  a  week  thereafter 
Turben  wrote  Douglass  another  letter,  post- 
marked "Tulsa,  Oklahoma,"  which  is  as  fol- 
lows: 

"I  am  going  to  Lawton  at  11:40  and  think  I 
shall  be  over  there  for  a  couple  of  weeks. 

"I  have  arranged  for  the  casing  to  drill  the 
well  and  am  going  to  take  some  more  acreage 
aad  will  try  to  make  a  deal  with  Hall  for  oil 
and  fuel." 

"Drop  me  a  line  and  let  me  know  if  you  ar« 
coming  over." 
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On  December  10th  following,  Turben  again 
wrote  Donglass,  the  material  parts  of  the 
letter  being  as,  follows: 

"I  have  gotten  tiiis  blocic  in  pretty  fair  shape, 
bat  it  has  been  a  bard  job,  although  it  has  not 
cost  much  actual  money. 

"I  am  inclosing  a  plat  as  I  have  it  leased; 
that  marked  in  black  is  the  first  block  taken; 
that  in  red  is  the  second  block  taken ;  the  ones 
in  bltie  I  have  in  my  possession;  and  the  ones 
marked  with  a  cross  I  am  getting  as  well  as 
about  6  other  quarter  sections. 

"We  have  to  be  started  by  the  17th  of  Janu- 
ary on  the  first  block;  the  other  .1  have  till  the 
8tb  of  June,  1016,  and  can  take  them  down  by 
paying  a  quarterly  rental  of  $40.00  to  the  quar- 
ter section. 

"I  am  ready  for  your  men  and  hope  to  see 
you  over  here  with  them  very  soon.  I  think 
we  can  make  arrangements  to  get  oil  for  fuel 
that  will  not  cost  over  one  dollar  or  one  dollar 
and  a  quarter." 

According  to  the  plaintUTs  testimony,  when 
the  contract  was  made  to  enter  upon  the 
venture,  it  was  understood  and  agreed  that 
all  of  the  leases  that  did  not  have  to  he  as- 
signed or  sold  for  the  purpose  of  drilling  the 
test  well  were  to  become  the  Joint  property 
of  the  contracting  parties  and  after  the 
leases  were  acquired  he  made  efforts  to  have 
a  test  well  drilled  and  immediately  took  the 
matter  up  with  some  Kansas  City  people,  who 
had  promised  to  go  down  and  look  over  the 
proposition,  and  with  reference  thereto  on 
January  3d,  addressed  the  following  letter 
to  Turben : 

"I  am  expecting  to  get  ont  to  Lawton  with 
my  Kansas  City  people  Thursday  or  Friday  of 
this  week.  I  will  leave  here  Tuesday  for  lime- 
stone Gap  where  I  am  drilling  my  wtell  and  be 
there  for  a  couple  of  days  and  come  from  there 
to  Lawton.  I  hope  you  have  everything  in 
shape,  and  that  we  can  get  the  well  started  at 
once" 

— and  on  January  7th  addressed  the  follow- 
ing letter  to  Turben: 

"I  mailed  you  letter  a  few  days  ago,  telling 
you  I  would  be  at  £awton  the  last  of  this  week, 
but  my  K.  C.  people  have  disappointed  me  in 
getting  down  here  and  I  don't  know  just  what 
.to  say  to  you.  I  know  you  have  got  to  get 
started  on  that  block  of  leases  by  the  17th.  I 
have  not  got  my  well  finished  yet  and  can't  tell 
just  when  I  will  but  within  a  week  or  ten  days. 
I  just  can't  leave  here  at  this  time.  Tou  do 
whatever  you  think  best  about  that  proposition 
out  there.  I  will  come  out  and  join  you  just  as 
soon  as  I  can  get  finished  here.  Write  me  here 
at  Limestone  Gap.  Tell  Mr.  Cassin  I  can't 
get  out  there  for  a  few  days." 

On  January  6,  1916,  Turben  telegraphed 
from  Strawn,  Tex.,  to  Douglass  at  Okmulgee, 
Okl.,  as  follows: 

"Time  on  leases  are  getting  short  Have 
financed  deal  and  will  be  drilling  by  the  time 
set  forth  in  lease.  Sorry  I  did  not  hear  from 
jrop  sooner." 


Bejtdes  the  above  letters,  which  were  In- 
troduced In  evidence,  plalntifT  said  be  re- 
membered writing  a  letter  addressed  to  the 
defendant  in  Texas,  in  which  he  told  the  de- 
fendant to  go  ahead  and  do  the  best  he  could 
with  the  proposition,  to  obtain  the  leases  and 
get  things  started  and  to  draw  on  him  for  his 
part  of  the  deal.  During  the  times  covered  ' 
by  tile  correspondence  Douglass  was  engaged 
in  drilling  a  wildcat  well  near  Limestone 
Gap,  OkL,  and  after  Turben  advised  lilm  that 
he  had  financed  the  deal  and  would  be  drill- 
ing within  the  time  specified  In  the  leases  be 
did  not  pay  any  particular  attention  to  the 
propoaiticm  until  March,  1916,  when  ^e  re- 
turned to  Lawton  and  first  discovered  that 
the  leases  had  not  been  taken  in  their  names 
Jointly,  but  were  in  Turben's  name  only. 
He  testified  that  on  discovering  this  fact  he 
Inquired  of  Turben  why  the  leases  had  been 
taken  In  this  manner,  and  Turben  replied  It 
was  tn  order  to  make  assignments  promptly 
in  the  event  he  made  arrangements  for  a  test 
well  for  part  of  the  leases.  About  two  days 
after  this  conversation  Turben  refused  to 
assign  any  of  the  leases  to  Douglass,  stating 
that  Douglass  was  not  entitled  to  any  Interest 
in  the  leases,  since  he  had  not  put  anything 
into  the  deal.  Douglass  also  testified  that, 
in  addition  to  about  15  months'  time  spent  tn 
the  vicinity  of  Lawton  In  investigating 'the 
prospects  of  the  territory  and  his  own  ex- 
penses, he  paid  the  geologist  $25  a  day  for 
his  services  and  his  expenses,  which  Included 
$20  a  day  for  a  car  and  his  hotel  bill  at  the 
rate  of  $2  per  day.  Douglass  further  testified 
that  Turben  had  never  asked  him  for  any 
money  or  expenses,  and  that  he  wa?  at  all 
times  ready,  willing,  and  able  to  pay  what- 
ever his  part  was  and  to  carry  ont  his  part  of 
the  agreement. 

Turben  corroborated  the  plaintiff  with  ref- 
erence to  the  correspondence,  their  meeting 
at  Okmulgee,  and  their  trip  to  Lawton  for 
the  purpose  of  looking  over  the  territory  with 
a  view  of  securing  leases,  but  denied  that  the 
particular  leases  in  controversy  were  special- 
ly mentioned  or  In  contemplation  by  the  par- 
ties before  they  reached  Lawton,  and  said  the 
acreage  which  they  had  discussed  was  north- 
east of  Lawton,  In  a  different  location.  Tur- 
ben testified  that  the  morning  after  they  ar- 
rived in  Lawton  they  went  to  Mr.  Cassln's 
office,  and  from  there  he  and  Douglass,  Gas- 
sin,  and  a  geologist  named  Fisher,  went  out 
east  of  Lawton  and  spent  two  days  in  looking 
over  the  acreage  in  that  lecality,  but  that 
Douglass  declined  to  drill  a  well  at  that 
place,  assigning  as  his  reason  that  the  geolo- 
gist did  not  make  a  favorable  report;  that 
the  first  time  defendant  heard  anything  about 
the  acreage  Involved  herein  was  when  Cassin 
spoke  to  him  about  It  three  days  after  they 
arrived  In  Lawton;  that  at  that  time  Mr. 
Cassin  called  Anderson  over  the  telephone 
and  advised  him  that  he  had  a  man  (Turben) 
who  might  be  Interested  In  leases  In   the 
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locality  where  the  leases  In  controversy  were 
subsequently  acquired;  that  witness  went  out 
with  Anderson,  and  with  his  assistance  had  a 
meeting  of  the  farmers  of  the  community, 
which  resulted  In  the  taking  of  14  leases  in 
what  defendant  denominated  the  first  block; 
that  later  they  took  other  leases  in  that 
vicinity,  and  that,  in  addition  to  his  time, 
defendant  paid  a  man  $6  a  day  to  drive  him 
over  the  country  while  he  was  engaged  in 
acquiring  the  leases.  The  first  leases  acquired 
by  Turben  in  hla  own  name  were  put  up  In 
escrow  with  an  agreement  that  he  ^  was  to 
commence  drilling  a  well  on  or  before  Janu- 
ary 17th.  'According  to  Turben's  testimony, 
he  saw  Douglass  at  Lawton  the  afternoon  of 
the  first  day  after  he  went  to  the  Anderson 
community,  and  Informed  him  that  be  could 
get  the  leases,  and  Inquired  of  Dpuglass 
whether  he  could  get  the  money  to  drill  with 
after  the  leasee  were  secured,  and  that  Doug- 
lass' replied  that  he  would,  and  that  he  then 
agreed  to  give  Douglass  an  Interest  in  the 
leases  if  he  would  procure  some  one  to  drill 
them.  Continulhg,  the  defendant  testified 
that  Douglass  did  not  procure  any  <me  to 
■drill  the  test  well,  and  that  after  he  had  vain- 
ly endeavored  to  get  other  parties  to  drill  he 
finally  got  a  man  named  Rogers  to  assist  him, 
who  gave  him  two  checks,  one  tor  $225  and 
one  for  |100,  to  be  used  for  this  purpose. 
Turben  had  some  previous  acquaintance  with 
a  Mr.  Thompson,  who  lived  and  was  at  fbat 
time  in  Pennsylvania,  and,  after  securing  the 
checks  from  Rogers,  he  began  negotiatlonB  by 
telegraph  with  Thompson,  which  resulted  in 
Thompson  agreeing  to  let  Turben  have  some 
tools,  which  were  then  at  Strawn,  Tex.,  in 
consideration  of  Turben  assigning  to  him 
some  of  the  leases.  Turben  went  to  Strawn, 
Tex.,  and  shipped  the  tools  to  Walters,  Old., 
where  they  arrived  about  January  11th,  but 
when  he  started  to  unload  them  he  received 
notice  from  the  bank  that  Rogers'  checks  Iiad 
gone  to  protest,  and  as  be  bad  deposited  the 
chedcs  to  his  own  account  and  checked  there- 
in for  $177  for  freight,  his  check  also  went  to 
protest,  wliicb  necessitated  his  making  other 
arrangements  for  the  payment  of  the  freight 
Turben  says  that  it  was  when  hehad  perfect- 
ed arrangements  for  the  tools  that  he  sent 
Douglass  the  telegram  from  Texas  and  ad- 
vised Douglass  that  he  had  financed  the  deal 
and  could  commence  drilling  on  time.  Tur- 
ben commenced  the  well  on  the  15th  of  Janu- 
ary and  testified  that  about  the  17th  of  Janu- 
ary, being  unable  to  finance  the  proposition 
any  further,  he  procured  Cassin  to  call  Doug- 
lass over  the  telephone  informing  him  of  the 
situation  and  asking  his  advice  about  going 
ahead  with  the  deal,  and  requesting  that  be 
get  money  to  continue  drilling;  that  he  did 
not  get  any  help  from  Douglass,  but  obtained 
about  $2,000  In  cash  from  Tbompscm,  in  addi- 
tion to  the  tools,  which  enabled  lilm  to  drill 
about  260  feet  by  March.  Being  unable  to 
finance  the  proiKwition  further,  be  stopped 
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drilling  operations  some  time  In  March,-and 
subs^uent  thereto,  through  a  Mr.  Shaw,  who 
represented  John  C.  Keys,  one  of  the  defend- 
ants herein,  Turben  negotiated  a  deal  with 
Keys  by  which,  in  consideration  of  an  assign- 
ment of  a  large  part  of  the  acreage  to  him. 
Keys  agreed  to  and  did  complete  the  welL 
It  produced  gas  in  paying  quantities. 

Cassin  testified  to  having  had  the  conver- 
sation with  Douglass  over  the  telephone,  and 
stated  that  Douglass  declined  to  put  up  any 
money,  and,  although  Douglass  admitted  hav- 
ing bad  some  conversation  with  reference  to 
the  leases,  denied  that  be  refused  to  put  up 
any  money. 

It  is  apparent  that  there  is  a  sharp  conflict 
in  the  testimony  of  Douglass  and  Turben  as 
to  a  material  part  of  their  agreement;  the 
gist  of  Turben's  testimony  being  to  the  effect 
that  they  were  to  be  Joint  owners  of  the 
leases  In  controversy  only  on  the  condition 
that  the  plaintiff  should  drill  or  procure  the 
drilling  of  a  test  well,  and  the  gist  of  Doug- 
lass' testimony  being  that  the  agreement  was 
to  secure  the  wildcat  acreage  in  the  locality 
whQre  It  was  acquired,  and  that,  after  sell- 
ing or  assigning  sufficient  acreage  to  procure 
the  drilling  of  the  leases,  the  contracting  par- 
ties were  to  be  Jointly  interested  in  the  re- 
mainder. The  tacts  which  are  not  disputed, 
including  the  letters  and  telegrams  in  the 
record.  In  our  oidnion,  clearly  support  plain- 
tiff's theory  of  the  case,  and  the  Judgment  of 
the  trial  court  is  not  only  not  clearly  against 
the  weight  of  the  evidence,  but  is  in  accord 
therewith.  We  have  not  overlooked  the  fact 
that  the  defendant  endeavored  to  explain  the 
letters,  and  particularly  the  language  therein 
that  indicates  they  were  both  interested  in 
the  proposition,  but  since  the  trial  court,  after 
bearing  this  explanation  and  all  the  other 
evidence  relating  to  and  surrounding  the 
transaction,  tonnd  for  the  plalntUT,  we  would 
not  be  Justified  in  holding  that  such  finding 
Is  clearly  against  the  weight  of  the  evidence. 

We  are  impressed  with  the  earnestness  of 
counsel's  argument  that  the  plaintiff,  Doug- 
lass, if  permitted  to  prevail  in  this  case,  will 
reap  a  bountiful  harvest  where  he  has  not 
sown,  but  we  are  unable  to  view  the  case  In 
this  light  It  would  be  Impossible  to  demon- 
strate with  mathematical  precision  in  Just 
what  proportion  each  party  contributed  to 
the  success  of  the  venture  they  voluntarily 
entered  into,  for,  while  neither  ccmtributed 
much  in  money,  Douglass  contributed  his  ex- 
perience as  an  oil  man,  what  be  had  paid 
the  geologist  in  Investigating  the  possibilities 
of  the  territory,  and  his  knowledge  of  the 
conditions  in  that  locality,  and  Turben,  after 
he  was  made  acquainted  with  the  conditions 
in  the  prospective  field  through  the  efforts 
of  Douglass,  pursued  the  project  with  com- 
mendable zeal,  overcoming  many  difi^culties 
which  In  all  probability  would  have  deterred 
a  less  resolute  man.  However,  at  the  same 
time  Douglass  was  also  working  on  the  propo- 
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sltlon  -and  was  endeavoring  to  secure  the 
Kansas  City  people  to  drill  the  test  well. 
Without  Douglass'  experience  and  knowledge 
Turben's  attention  would  never  have  been 
directed  to  the  project  which  was  carried  on 
to  such  a  successful  conclusion.  It  was 
through  Douglass'  efforts  that  Turben  came 
to  Oklahoma  and  became  Interested  in  the 
project,  without  which  he  might  still  be  labor- 
ing in  less  profitable  fields.  As  is  disclosed 
by  Douglass*  testimony  In  this  case,  the  path- 
way of  the  wildcatter  Is  not  always  strewn 
with  flowers  nor  bis  efforts  crowned  with 
success,  and  we  think  it  is  nothing  but  right, 
as  the  trial  court  found,  that  the  plaintiff 
and  defendant  should  share  equally  according 
to  their  contract  In  the  successful  venture. 

[4]  Complaint  Is  also  made  of  that  part 
of  the  court's  judgment  which  decreed  that 
the  plaintiff  was  the  owner  of  an  undivided 
one-half  interest  in  a  40-acre  leas6  held  by 
the  defendant  Keys.  The  record  reveals  that 
this  lease  was  first  assigned  prior  to  the  in- 
stitution of  the  suit  by  the  defendant  Turben 
to  one  Anderson  as  collateral  security  for  a 
loan  made  to  the  defendant,  the  proceeds  of 
which  were  used  to  pay  freight  on  machinery, 
and  about  9  months  after  the  institution  of 
the  suit  defendant  Turben  sold  the  lease  to 
Keys  for  $125.  Such  sale  and  assignment 
having  been  made  pendente  lite,  the  defend- 
ant Keys  acquired  no  greater  rights  therein 
than  Turben  had  at  the  time  of  the  assign- 
ment, and  there  was  no  error  in  the  court's 
judgment  In  this  respect.  Baker  v.  Leavitt 
et  al.,  54  Okl.  70.  153  Pac.  1099;  Guaranty 
State  Bank  of  Okmulgee  v.  Pratt  et  al.  (No. 
91S7)  180  Pac.  376,  handed  down  April  15, 
1919,  but  not  yet  officially  reported. 

We  do  not  hold  that  the  plaintiff  Is  not 
liable  for  his  proportionate  share  of  the  ex- 
penses Incurred  by  the  defendant  in  promot- 
ing the  venture,  but  the  defendant  In  his 
pleadings  did  not  ask  that  the  plaintiff  re- 
imburse him  for  any  part  of  this  expense, 
although  the  plaintiff  had  offered  to  do  equity 
and  to  pay  whatever  sum  that  was  Justly 
chargeable  against  him. 

The  Judgment  is  affirmed. 

SHARP,  HARRISON,  McNEIDL  and 
PITOHFOBD,  JJ.,  concur. 


PROBST  ct  al.  v.  BEARMAN.     (No.  10456.) 

(Supreme  Court  of  Oklahoma.     June  24,  1919. 
Bohearing  Denied  Sept.  23,  1919.) 

(Svllabut  by  the  Court.) 

1,  JtJBT   «=»14(fl)  —  Trial  bt  Jubt  Unau- 
THOBiKED  IN  Suit  to  Cancel  Oil  Lease 
AND  roB  Accounting. 
In  an  action  for  cancellation  of  an  oil  and 

gas  lease,  where  an  accounting  for  the  oil  and 


gas  produced  during  the  litigation  in  ancillary 
to  the  main  cause  of  action,  parties  brought 
into  the  action  by  supplemental  bill  for  the  pur^ 
pose  of  the  accounting  are  not  entitled  to  trial 
by  jury. 

2.  BJQtriTT  «s»39(2)  —  When  AccouNnNO 
Necessary  will  Settle  Entire  Con- 
tbovebsy. 

Where  a  court  of  equity  assumes  jurisdic- 
tion of  the  controversy  on  some  ground  other 
than  the  accounting  involved,  it  will,  es  a  gen- 
eral rule,  where  an  accounting  is  necessary  for 
full  settlement  of  the  controversy,  proceed  to 
decree  it,  and  will  settle  the  whole  controversy, 
even  to  the  extent  of  adjudicating  matters  of 
purely  legal  cognizance. 

3.  I/ihitation  of  Actions  «=»65(2)  —  Lis 
Pendens  9=326(2)  -r  Liiiitations  Do  Not 
Bun  in  Favob  of  Buteb  of  Oil  Penoins 
Suit  to 'Cancel  Lease. 

Where  oil  and  gas  is  purchased  pending  a 
suit  to  cancel  the  lease  under  which  same  is 
produced,  by  parties  having  knowledge  of  such 
litigation  and  of  the  purpose  of  the  adverse 
party  to  insist  upon  his  rights,  the  statute  of 
limitations  does  not  begin  to  run  against  the  ' 
right  to  compel  such  purchasers  to  account  for 
the  oil  and  gas  until  the  final  determination  of 
the  suit 'Canceling  the  lease. 

4.  Action  «=>50(7>^In  Suit  to  Cancel  On, 
Lease  Parties  Purghabinq  Oil  Knowing 
OF  Surr  vat  be  Joined  for  Accounting. 

In  an  action  for  cancellation  of  an  oil  and 
gas  lease,  and  where  an  accounting  of  oil  and 
gas  produced  pending  the  litigation  is  ancillary, 
all  parties  producing  and  purchasing  such  oil 
and  gas  with  notice  may  be  joined  in  a  supple- 
mental bill  for  accounting. 

6.  Trover  and  Conversion    ^ssl  —  "Con- 

version"  Defined. 
"Conversion"  is  any  distinct  aot  or  dominion 
wrongfully  exerted  over  another's  personal  prop- 
erty in  denial  of  or  inconsistent  with  his  rights 
therein. 

[B!d.  Note.— For  otiier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.] 

6.  Tboteb  and  Convebsion  «=>30  —  When 
One  CoNVEBTiNo  Pboperty  Sells  to  One 
with  Knowledge,  Both  Jointly  Liable. 

Where  one  who  converts  property  sells  it  to 
another  who  has  knowledge  of  the  conversion, 
the  buyer  and  seller  may  be  sued  Jointiy  for  the 
conversion. 

7.  Lis  Pendens  <8=»2e(3)— Cost  of  Iitpbove- 
MENTS  to  Purchaser  Pending  Suit  to 
Cancel  Lease  Not  Allowed. 

The  cost  of  improvements  and  operations 
incurred  by  the  holder  of  an  oil  and  gas  lease, 
purchased  pendente  lite  and  with  actual  knowl- 
edge of  the  adverse  claim,  and  of  the  purpose  of 
such  party  to  insist  upon  his  rights  and  to  ob- 
tain redress  for  the  invasion  of  such  rights,  will 
not  be  deducted,  when  requiring  such  holder 
to  account  to  the  successful  adverse  party  for 
oil  and  gas  produced  and  sold  from  tiie  premises. 

Error  from  District  Court,  -Tulsa  County; 
Owen  Owen,  Judge. 


®=>For  other  cases  see  same  topic  aod  KBY-NUUBER  In  all  Key-Numbered  Digests  and  IndUM 
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Salt  for  Injunction  by  the  Dux  Oil  &  Gas 
Company  against  one  Wilson,  with  Interven- 
tion by  J.  A.  Bearman,  and  Judgment  for 
tbe  Dux  Oil  &  Gas  Company,  which  on  Bear- 
man's  appeal  was  reversed  and  remanded, 
with  direction  to  enter  Judgment  for  Bear- 
.man  and  for  an  accounting,  whereupon  he 
filed  a  supplemental  petition,  bringing  In 
-Qeorge  C.  Probst  and  others  for  an  account- 
ing, «tc.  Judgment  for  Bearman,  and  Probst 
and  others  bring  error.    Aflirmed. 

Ralph  £.  Campbell,  of  Tulsa,  for  plaintiffs 
in  error  Cosden  &  Co.  and  Coeden  Pipe  Line 
Co. 

O.  R.  Ttrarwell,  of  Tulsa,  for  plalntifC  in 
error  Misener. 

Blake  &  Roeenst^n,  of  Tulsa,  for  plaintiffs 
in  error  Probst,  Morrison,  and  Ernsberger. 

W.  A.  Slpe  and  J.  P.  O'Meara,  both  of  Tul- 
sa, for  defendant  in  error. 

OWEN,  C.  J.  This  action  was  commenced 
by  the  Dux  Oil  &  Gas  Company  against  Wil- 
son, praying  an  injunction  to  restrain  inter- 
ference with  its  exploring  and  developing 
certain  oil  lands  under  an  oil  and  gas  lease 
executed  by  Wilson.  Bearman  Intervened  in 
the  action,  praying  a  cancellation  of  the  lease 
under  which  the  oil  company  claimed,  and 
for  injunction  restraining  interference  with 
his  development  of  the  premises  under  a  sub- 
sequent lease  executed  by  Wilson.  From  a 
Judgment  in  favor  of  tlie  Oil  Company,  Bear- 
man appealed  to  this  court,  and  secured  a 
reversal  of  the  Judgment.  The  cause  was 
remanded,  with  directions  to  enter  Judg- 
ment for  Bearman  for  the  oil  and  gas  pro- 
duced on  the  premises  i>endlng  litigation, 
and  for  an  accounting  for  that  purpose.  166 
Pac.  190.  Bearman  then  filed  a  supplemen- 
tal petition,  bringing  the  plaintifTs  in  error 
into  tbe  action,  demanding  an  accounting  of 
the  oil  and  gas  taken  from  the  premises,  and 
for  Judgment  for  the  value  of  same.  From 
a  Judgment  in  his  t&ror,  plaintiffs  in  error 
prosecute  this  appeal. 

To  reverse  tbe  Judgment  it  is  urged  the 
court  erred:  (1)  In  denying  a  trial  to  a  Jury; 
(2)  In  denying  the  plea  of  limitations;  (3) 
in  overruling  demurrers  for  mitijoinder  of 
causes  of  action;  (4)  in  rendering  Judgment 
for  tbe  highest  market  value  of  the  oil  at 
any  time  between  the  taking  and  the  tlnle  of 
trial;  (5)  in  denying  plaintiff  in  error  Mis- 
ener the  right  to  remove  improvfements  made 
on  the  premises  in  the  development  and  op- 
eration pending  the  litigation. 

[1]  Plaintiffs  in  error  claim  as  assignees 
and  purchasers  from  the  Dnx  Oil  &  Gas 
Company,  and  contend,  in  so  far  as  the  ac- 
tion concerns  them,  it  is  one  for  the  recov< 
ery  of  money,  and  they  were  entitled  to  a 
trial  by  Jury  under  the  provisions  of  section 
4993,  R.  L.  1910. 

Tbe  purpose  of  tbe  action  was  the  cancel- 
lation of  an  oU  and  gas  lease  and  for  injunc- 


BEARMAN  887 

P.) 

tional  relief,  of  purely  equitable  cognizance. 
Accounting  for  the  oil  and  gas  produced  dur- 
ing the  litigation  is  ancillary  to  the  main 
cause  of  action.  To  succeed  it  was  necessary 
for  Bearman  to  cancel  the  lease  under  which 
tbe  Dux  Oil  &  Gas  Company  was  developing 
the  premises.  When  be  succeeded  In  cancel- 
ling that  lease,  bis  right  to  tbe  oil  and  gas- 
produced  on  the  premises  during  the  litigfi- 
tlon  followed  as  a  natnral  sequence.  It  was 
not  an  action  for  the  recovery  of  money  with- 
in the  meaning  of  the  statute,  and  the  par- 
ties required  to  account  for  the  oil  and  gas 
taken  from  the  premises  were  not  entitled 
to  a  trial  by  Jury.  Hogan  et  al.  ▼.  Leeper, 
37  Okl  655,  133  Pac.  190,  47  L.  R.  A.  (N.  S.) 
475;  Success  Realty  Co.  v.  Trowbridge,  50 
Okl.  402,  160  Pac.  898;  Brush  v.  Boyer,  104 
Kan.  168,  178  Pac.  445. 

[2]  Where  a  court  of  equity  assumes  Ju- 
risdiction of  an  controversy  on  some  ground 
other  than  the  accounting  involve^,  it  wUl, 
as  a  general  rule,  where  an  accounting  is 
necessary  to  a  full  settlement  of  the  contro- 
versy, proceed  to  decree  it,  and  will  settle 
the  whole  controversy,  even  to  the  extent  of 
adjudicating  matters  of  purely  legal  cogni- 
zance. Guaranteed  St.  Bank  v.  D'Xarnett, 
169  Pac.  639;  1  C.  J.  616;  Murray  v.  Speed, 
54  Okl.  31,  153  Pac.  181. 

[3]  Pending  the  litigation,  the  Cosden 
Companies  and  the  Arrow  Gasoline  Company 
purchased  oil  and  gas  from  the  Dux  Oil  & 
Gas  Company  and  its  assignees,  tbe  other 
plaintiffs  in  error.  When  these  parties  were 
brou|{ht  into  the  action  by  the  supplemental 
bill,  more  than  two  years  had  elapsed  since 
tbe  oil  bad  been  purchased  by  them.  The 
contention  is  made  that  the  action  was  not 
begun  against  them  until  the  supplemental 
petition  was  filed,  and  tbe  cause  of  action 
was  therefore  barred  by  the  statute  requir- 
ing civil  actions,  other  than  for  the  recovery 
of  real  property,  to  be  brought  within  two 
years.  It  appears  tbese  parties  bad  both  ac- 
tual and  constructive  notice  of  the  litiga- 
tion, and  that  Bearman  claimed  under  tbe 
subsequent  lease  from  Wilson.  Having  pur- 
chased with  8n<>h  notice,  they  had  no  great- 
er rights  than  the  Dux  Oil  &  Gas  Company, 
their  vendor.  Tbe  statute  of  limitation  did 
not  begin  to  run  against  Bearman  until  tbe 
final  determination  of  bis  action  to  cancel 
the  lease  under  which  the  oil  company  was 
In  possession  of  the  premises.  His  right  to 
an  accounting  followed  tbe  cancellation  of 
that  lease.  In  the  case  of  Walden  et  aL  v. 
Bodley's  Heirs  et  al.,  9  How.  35,  13  L.  Bd. 
36,  it  was  said : 

"Where  a  defendant  in  ejectment  aliens  the 
property  in  dispute  whilst  the  proceedings  are 
pending,  a  possession  by  the  vendee  will  not  Jus- 
tify a  plea  of  tbe  statute  of  limitations." 

In  the  case  of  City  of  Ft.  Wayne  v.  Ham- 
ilton, 132  Ind.  487,  32  N.  E.  324,  32  Am.  St 
Rep.  263,  it  was  urged  tbe  action  to  recover 
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damages  for  taking  land  was  barred  by  tbe 
statute  of  limitations,  for  the  reason  that 
such  action  was  not  brought  within  tbe  stat- 
utory period  from  the  time  of  the  taking. 
There  had  been  condemnation  proceedings, 
and  it  was  held  an  Independent  action  to  re- 
cover damages  for  tbe  taking  could  not  be 
brought,  where  an  appeal  from  condemna- 
tion proceedings  was  pending,  and  for  that 
reason  the  statute  did  not  run.  In  the  case 
of  Less  V.  English,  75  Ark.  288,  87  S.  W.  447, 
in  a  suit  to  foreclose  a  trust  deed,  it  was 
held  the  Intervener's  subsequently  acquired 
title  could  not  affect  the  right  of  foreclosure 
under  the  mortgage,  and  the  statute  of  limi- 
tation could  not  be  pleaded  In  support  of 
same.  In  the  case  of  Hovey  v.  Elliott,  118  N. 
Z.  124,  23  N.  El  475,  it  was  said: 

"Where  the  purcbasers  of  bonds,  pending  a 
suit  to  establish  a  lien  upon  them,  sell  the  same 
•gain,  tbe  statute  of  limitations  does  not  begin 
to  run  against  tbe  lien  claimant's  right  to  com- 
pel such  purchasers  to  account  for  bis  interest 
In  the  bonds  until  the  final  determination  of  the 
suit  establishing  bis  lien." 

'[4-B]  It  is  contended  that,  as  against  tbe 
plaintiffs  in  error  who  were,  as  they  claim, 
merely  purchasers  of  the  oil,  and  their  co- 
plaintifCs  claiming  an  Interest  in  the  prem- 
ises as  assignees  of  the  Dux  Oil  &  Oas  Com- 
pany, Bearman  had  two  ratlrely  separate 
and  distinct  causes  of  action ;  one  being  for 
the  conversion  of  the  oil  after  it  was  pro- 
duced, the  other  for  Injunction  and  cancel- 
lation of  the  lease.  Bearman's  cause  of  ac- 
tion against  the  Du^  Oil  &  Gas  Company 
was  for  cancellation  of  the  lease  and  for  In- 
junction. When  be  prevailed  in  that  cause 
of  action,  it  was  necessary  to  have  an  aJb- 
conntlng  of  the  oil  and  gas  produced  on  the 
premises  during  the  litigation  in  order  that 
he  have  complete  equitable  relief.  In  such 
circumstances  it  Is  not  necessary  that  the 
claim  against  each  party  must  affect  every 
other  party  to  the  action.  It  is  not  separate 
causes  of  action,  but  one  cause  of  action 
against  all  parties  who  participate  In  the  con- 
version. In  the  original  action  the  Dux  Oil  & 
Gas  Company  was  held  to  have  no  interest  in 
the  premises  and  no  right  to  produce  or  ap- 
propriate the  oil  or  gas.  Such  an  appropri- 
ation amounted  to  conversion.  Conversion 
has  been  held  to  .be  any  distinct  act  or  do- 
minion wrongfully  exerted  over  another's 
personal  property  in  denial  of  or  inconsist- 
ent with  his  rights  therein.  McClintock  y. 
Par^sli,  180  Pac.  689;  SlvUs  v.  Aldridge,  162 
Pac.  198.  When  the  one  who  converts  prop-" 
erty  sells  it  to  another,  who  had  knowledge 
of  tbe  conversion,  the  buyer  and  seller  may 


be  sued  jointly  for  the  conversion.  Bx  parte 
Bailroad.Co.,  95  U.  S.  221,  24  L.  Ed.  355; 
United  Shoe  Machinery  Co.  t.  Holt,  185 
Mass.  97,  69  N.  B.  1056. 

[7]  Counsel  for  the'  Cosden  Companies 
urge  that  judginent  should  not  have  been 
for  the  highest  market  value  of  the  oil  and. 
gas  purchased,  for  the  reason  the  cause  of 
action  against  these  companies  was  not  pros-, 
ecuted  with  reasonable  dUlgence,  taking  tbe 
position  that  Bearman's  cause  of  action 
arose  when  tbe  oil  was  purchased.  Under 
the  provisions  of  section  2876,  B.  L.  1910, 
the  damage  caused  by  wrongful  conversion 
of  personal  property  is  presumed  to  be,  when 
the  action  has  been  prosecuted  with  reason- 
able diligence,  the  highest  market  valne  of 
the  property  at  any  time  between  the  cm- 
version  and  the  trial.  When  brought  into 
the  action  as  defendants,  having  purchased 
pendente  lite  and  with  actual  notice,  the  pur- 
chasers must  be  treated  as  defendants  from 
the  time  of  commencement  of  the  action. 
Hovey  v.  Elliott,  supra. 

Misener,  claiming  under  the  Dux  Oil  & 
Gas  Company,  having  notice  of  the  litiga- 
tion and  of  Bearman's  claim  and  bis  purjraee 
to  Insist  upon  the  rights  conferred  by  his 
lease,  and  to  obtain  redress  for  the  Invasion 
of  those  rights,  cannot  recover  for  improve- 
ments made  on  the  premises  pending  litiga- 
tion. In  the  case  of  Ouffey  v.  Smith,  237 
U.  S.  101,  3!5  Sup.  Ct  626,  69  L.  Ed.  866, 
It  was  held  tbe  cost  of  improvements  and 
operation  Incurred  by  the  holders  of  an  oil 
and  gas  lease  could  not  be  deducted  In  an  ap- 
countlug  to  the  holders  of  a  prior  lease, 
where  such  Improvements  were  made  after 
notice  of  the  prior  lease,  and  of  the  purpose 
of  the  holders  to  Insist  upon  the  rights  con- 
ferred by  It  In  the  case  of  Central  Coal 
&  Coke  Ca  v.  Penny,  173  Fed.  340,  97  C.  C. 
A.  600,  It  was  held  that  one  who  wlllfuUy, 
or  with  reckless  disregard  of  the  rights  of 
another,  takes  his  property  and  appropri- 
ates it  to  his  own  use,  must  respond  to  the 
owner  for  the  value  of  the  property  without 
deducting  for  labor  bestowed  or  the  expens- 
es incurred  in  removing  or  preparing  it  for 
market.    In  25  Cyc.  1484,  it  was  said : 

"A  purchaser  pendente  lite  from  a  party  of 
property  in  litigation  is  not  entitled  to  im- 
provements made  by  him  upon  the  property  aa 
against  the  successful  adverse  party," 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

KANE,  BAINBT,  HABBISON,  and  JOHN- 
SON, JJ.,  concur. 
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WICHITA  FALLS  ft  N.  W.  BT.  CO.  v.  J.  J. 
BROWN   CO.     (No.   9327.) 


(Supreme  Court  of  Oklahoma. 
'Refaearing  Denied  Sept. 


May  27,  1919. 
JO,  1919.) 


(SyUalut  iy  the  Court.) 

1,  Cabbizbs  <s=s86— Musi  Deliver  Fbbigbt 

.      TO  CONSIONEB  AT  HIS  ADDBESS. 

Under  section  821,  Rev.  Laws  of  1910,  in 
order  for  a  railway  company  to  absolve  itself 
from  liability  as  an  insurer  of  goods  transported 
by  it,  it  must  deliver  the  property  to  the  con- 
signee at  the  place  to  which  it  is  addressed,  in 
the  manner  usual  at  that  place. 

2.  Cabkikbs  <S=968,  114  —  On  Dklivebt  of 
Cotton  to  CpupsEss  Company  and  Reten- 
tion OF  XlCKETS  THEBB  Wa8  NO  DvLIVEBT 

to  Consignee. 
In  an  action  for  cotton  destroyed  by  fire 
after  delivery  to  an  Independent  compress  com- 
pany, with  which  consignee  had  made  arrange- 
ments to  receive  the  goods  from  the  railway 
company,  and  where  it  is  shown  that  the  cus- 
tomary way  of  making  delivery  was  for  the 
railway  company  to  unload  the  cotton  at  the 
compress,  to  receive  from  the  compress  company 
cotton  tickets  identifying  each  bale  by  weight, 
number,  etc.,  and  to  take  said  tickets  to  plain- 
tffTs  agent,  who,  upon  surrender  of  the  tickets, 
would  pay  the  freight  charges  and  surrender  the 
bill  of  lading  for  said  cotton  to  the  railway 
company,  and  where  it  is  shown  that  the  con- 
slfnmenta  of  cotton  in  controversy  were  prompt- 
ly unloaded  by  the  railway  company,  the  com- 
press tickets  delivered  to  the  railway  company 
on  the  same  day,  and  plaintiff's  agent  had  been 
advised  by  the  railway  company  that  the  cotton 
had  been  unloaded  and  that  tiie  company  bad 
the  tickets,  and  upon  his  request  the  agent  of 
the  railway  company  promised  to  bring  the 
tickets  to  the  bank  and  turn  them  over  to  plain- 
tiffs agent,  but  neglected  to  do  so,  held,  since 
the  railway  company  retained  the  tickets  for 
its  own  convenience  and  benefit,  and  that  since 
the  plaintiff  could  not  secure  the  cotton,  as  a 
matter  of  right,  without  the  tickets  whidt  rep- 
resented the  actual  cotton,  the  railway  company 
had  not  made  delivery  of  the  cotton  in  the  man- 
ner usual  at  tiiat  place,  and  delivery  not  hav- 
ing been  completed  at  the  time  of  the  fire,  the 
relation  of  carrier  and  shipper  still  existed,  and 
the  railway  company  was  liable  to  the  plaintiff, 
as  insurer,  for  die  loss  of  said  cotton. 

Harrison,  J.,  dissenting. 

Error  ftom  District  Court,  Cotton  Goon- 
ty ;  Cham  Jones,  Judge. 

"Action  by  the  J.  J.  Brown  Company  against 
the  Wichita  Falls  ft  Northwestern  Railway 
Company.  Judgment  for  plalntifC,  and  de- 
fendant brings  error.    Affirmed. 

C.  C.  Huff,  of  DaUas,  Tex.,  Robinson  & 
Whiteside,  of  Altus,  Mounta  ft  Davis,  of 
Frederick,  and  Locke  &  Locke,  of  Dallas, 
Tex.,  for  plaintiff  In  error. 

John  M.  Toung  and  Johnson  &  Stevens,  all 
of  Lawton,  for  defendant  In  error. 


RAINEY,  J.  The  J.  J.  Brown  Company, 
as  plaintiff,  recovered  Judgment  in  the  dis- 
trict court  of  Cotton  county,  Okl.,  against 
the  Wichita  Palls  ft  Northwestern  Railway 
Company,  in  the  sum  of  $14,742:73,  to  re- 
verse which  the  railway  company  has  com- 
menced this  proceeding  in  error.  For  con- 
venience, the  parties  to  the  action  will  be  des- 
ignated plaintiff  and  defendant,  respectively, 
as  they  appeared  In  the  trial  court. 

The  material  facts  of  the  case  as  devel- 
oped at  the  trial  are  substantially  as  follows: 

The  plaintiff  company,  at  the  time  of  the 
transactions  hereinafter  mentioned,  was  en- 
gaged In  buying,  selling,  and  shipping  cotton, 
and  had  its  principal  place  of  business  at 
Lawton,  Okl.  Through  Its  agents  it  frequent- 
ly purchased  cotton  In  small  towns  in  lots 
from  glnners,  merchants,  and  others,  and 
on  November  6,  1915,  It  bought  242  bales  of 
cotton  from  the  Simmons  Gin  Company,  said 
cotton  consisting  of  three  lota;  27  bales  were 
transportfed  over  the  defendant  company's 
line  of  railway  from  lioveland,  116  bales  from 
HolUster,  and  100  bales  from  Grandfleld,  all 
of  said  stations  being  in  Oklahoma;  and 
all  of  said  cotton  was  consigned  to  Altns,  Okl. 
The  seller  delivered  the  cotton  to  the  railway 
company  for  shipment  to  Altus,  and  received 
from  said  company  a  shipper's  order  bill  of 
lading  with  a  notation  thereon  "Notify  J.  J.- 
Brown Company."  This  bill  of  lading  was 
indorsed  by  the  Stmmons  Gin  Company  to 
the  plaintiff  and  was  sent  to  the  First  Na- 
tional Bank  of  Altns,  Okl.,  with  draft  attach- 
ed for  the  purchase  price  of  said  cotton ;  the 
plaintiff  having  made  arrangements  with 
said  bank  to  handle  its  account  The  plain- 
tiff had  theretofore  given  general  directions 
to  the  railway  company  to  deliver  ail  cotton 
consigned  to  It  to  the  Interstate  Compress 
Company  at  Altns,  which  was  the  only  com- 
press at  said  place,  and  where  it  was  con- 
centrated, weighed,  and  sampled  preparatory 
to  reshlpment,  according  to  a  custom  which 
had  been  in  existence  for  several  seasons. 

The  undisputed  evidence  is  that'this  cus- 
tomary way  of  handling  cotton  shipments  at 
Altus  was  as  follows:  Immediately  upon  the 
arrival  of  the  cotton  the  railway  company 
would  make  out  its  expense  bills  and  from 
these  unloading  slips  would  be  made  to  the 
compress.  The  car  of  cotton  would  thereupon 
be  placed  at  the  compress  by  the  railway  com- 
pany for  unloading;  the  railway  company's 
cotton  clerk  would  present  the  unloading 
slips  to  the  compress  qompany  for  signature; 
the  compress  company  would  then  Issue  com- 
press tickets  identifying  each  bale  by  weight, 
number,  etc.,  which  it  would  hand  to  the  cot- 
ton clerk  for  transmission  to  the  local  of- 
fice of  the  railway  company.  These  tickets 
would  be  turned  over  to  Mr.  T.  D.  Utt, 
cashier  of  the  defendant  railway  company 
at  Altus.    The  compress  tickets  would  then 
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be  placed  with  the  expense  bills  and  would 
be  ready  for  delivery  upon  surrender  of  the 
original  bill  of  lading  and  the  payment  of  the 
freight  charges.  According  to  arrangements 
previously  made,  the  bills  of  lading  would  be 
at  the  First  National  Bank  as  plaintiff's 
agent;  said  bank  being  authorized  by  plain- 
tiff to  deliver  the  same  and  pay  the  freight 
charges.  The  railway  company's  cashier,  soon 
after  receiving  the  cotton  tickets  from  the 
compress  company,  would  take  them  to  the 
bank,  where  the  cotton  tickets  would  be 
counted,  and  if  they  corresponded  with  the 
number  of  bales  on  the  bill  of  lading  the  bank 
would  surrender  the  bill  of  lading  and  pay 
the  freight  charges  upon  receipt  of  said  tick- 
ets. On  several  occasions  the  compress  ti<^- 
ets  would  not  be  ready  for  the  cotton  at 
the  time  it  was  unloaded,  and  sometimes  the 
party  handling  the  cotton  for  the  railway 
company,  on  account  of  other  duties  to  per- 
form, would  not  wait  at  the  compress  for 
the  tickets,  but  the  compress  would  notify 
the  party  as  soon  as  they  were  made  out  and 
then  some  employ^  of  the  railroad  company 
would  go  to  the  compress  for  the  tickets. 
Sometimes  on  account  of  the  heavy  volume 
of  business  this  person  would  delay  going  to 
the  compress  for  the  tickets.  The  compress 
tickets  were  usually  taken  to  the  6ank  on 
the  day  the  cotton  arrived,  but  on  a  few  oc- 
casions they  were  not  delivered  to  the  com- 
pany's local  agent  until  after  his  customary 
time  of  going  to  the  bank,  which  was  shortly 
before  4  o'clock  of  each  day;  from  4  p.  m.  to 
6  p.  m.  he  was  busy  selling  tickets  for  two 
trains  which  kept  him  at  the  ticket  window 
practically  all  the  time  until  after  6  o'clock 
p.  m.  If  Mr.  Henry,  the  cashier,  was  at  the 
bank  after  this  time  the  agent  would  take  the 
tickets  to  him  then,  but  frequently  he  was  not 
at  the  bank  after  6  p.  m.  and  the  tickets 
would  not  be  delivered  to  him  until  the  fol- 
lowing day. 

It  was  customary  for  the  compress  com- 
pany, after  receipt  of  the  cotton  stored  with  it, 
to  sample  and  weigh  and  re-mark  the  same; 
and  the  samples  and  weight  sheets  were  im- 
mediately transmitted  to  the  plaintiff  at 
Lawtou.  The  compress  company  would  not 
deliver  the  cotton  to  the  plaintiff  nor  to  its 
order,  except  upon  surrender  of  the  compress 
tickets,  but  would  deliver  the  cotton  to  any 
one  in  possession  of  the  tickets  after  the 
freight  and  other  charges  had  been  paid.  In 
the  Instant  ease  the  draft  drawn  by  the  Sim- 
mons Gin  Company  on  the  plaintiff  for  the 
242  bales  of  cotton  was  paid  by  the  First  Na- 
tional Bank  of  Altus  for  the  plaintiff  on  No- 
vember 13,  1915.  Of  the  three  consignments 
of  cotton,  the  one  shipped  from  Grandfleld 
and  the  one  shipped  from  HolUster  reached 
Altus  about  6  p.  m.,  November  12,  1915,  and 
immediately  upon  arrival  were  delivered  by 
the  railway  company  to  the  Interstate  Com- 
press Company,  and  the  compress  receipts 
and  tickets  were  delivered  by  the  compress 


company  to  the  railway  company  on  the  same 
day.  The  consignment  from  Loveland  reach- 
ed Altus  on  November  15,  1916,  and  was  de- 
livered by  the  railway  company  to  the  com- 
press company  about  11  o-clock  a.  m.,  and 
the  compress  receipts  and  tickets  were  deliv- 
ered by  the  compress  company  to  the  rail- 
way company  at  the  time  the  cotton  was  un- 
loaded. The  compress  company  immediately 
tagged,  weighed,  and  sampled  each  bale  in 
the  three  consignments  and  transmitted  the 
samples  and  weight  sheets  to  the  plaintiff  at 
Lawton,  200  of  which  were  received  by  the 
plaintiff  on  November  14th,  and  the  remain- 
der on  November  16th. 

On  the  same  day  the  plaintiff  purchased  the 
cotton  from  the  Simmons  Oin  Company  it 
contracted  to  sell  500  bales  of  cotton  to  the 
Japan  Cotton  Trading  Company,  of  Ft. 
Worth,  Tex.,  and  agreed  to  deliver  as  a  part 
of  said  contract  the  Identical  242  bales  here- 
in involved.  This  transaction  was  carried 
on  through  oral  negotiations  between  Mr. 
Brown  and  one  Hardin,  as  agent  for  the  Jap- 
an Cotton  Trading  Company,  and  the  contract 
was  confirmed  a  few  days  later  in  writing  by 
both  principals.  On  November  15Ui,  the  plain- 
tiff and  the  agent  for  the  Japan  Cotton  Trad- 
ing Company  examined  the  samples  and 
weight  sheets  received  from  the  compress 
company  and  agreed  upon  the  grades  of  the 
cotton,  invoices  describing  each  bale  were 
made  out,  and  the  Invoices  and  samples  weve 
delivered  by  the  plaintiff  to  the  agent  of  the 
Japan  Cotton  Trading  Company ;  the  samples 
being  sent  by  express  to  said  company's  ofiSce 
at  Ft  Worth,  Tex.  The  purchaser  issued  two 
drafts  to  the  plaintiff  In  payment  of  said  cot- 
ton; it  being  agreed  and  the  drafts  specifying 
tliat  the  compress  tickets  should  l>e  attached 
to  the  drafts.  The  plaintiff  forwarded  these 
drafts  to  the  First  National  Bank  of  Altus, 
Okl.,  with  instructions  to  the  bank  to  sur- 
render the  bills  of  lading  to  the  railway  com- 
pany, pay  the  freight  charges,  secure  the  com- 
press tickets  from  the  railway  company, 
attach  same  to  the  drafts  given  plaintiff  by 
the  Japan  Cotton  Trading  Company,  and  to 
forward  the  same  to  Ft.  Worth,  Tex.,  to  be 
presented  to  said  company  for  payment  On. 
November  16,  1915,  upon  receipt  of  these 
drafts,  Mr.  Henry,  cashier  of  the  bank,  called 
Mr.  Utt,  the  cashier  of  the  defendant  railway 
company  at  Altus,  over  the  telephone,  and 
upon  inquiry  was  advised  by  him  tliat  the 
railway  company  had  delivered  the  cotton 
to  the  compress  company  on  November  12tb 
and  15th,  respectively,  and  bad  the. compress 
tickets.  Mr.  Uenry  then  requested  said  cash- 
ier to  bring  the  tickets  to  the  bank  and  no- 
tified him  that  the  bank  was  ready  to  sur- 
render the  bills  of  lading  and  to  pay  the 
freight  charges  for  the  plaintiff.  Mr.  Utt 
proniibed  to  do  this,  but  he  had  neglected' 
so  to  do  up  to  7  o'clock  of  the  evening  of 
that  day,  at  which  time  the  Interstate  Com- 
press Company  was  destroyed  by  Are;  the  fire 
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consuming  a  large  quantity  of  cotton,  includ- 
ing the  242  bales  herein  involved.  On  the 
niomlng  next  after  the  fire  the  plaintiff  and 
Mr.  Hardin,  as  agent  for  the  Japan  Cotton 
Trading  Company,  classified  the  remaining 
42  bales  of  cotton.  On  the  18tb,  following, 
J.  J.  Brown,  the  manager  of  the  plaintiff 
company,  went  to  Altus  and,  upon  ascertain- 
ing that  the  bank  had  not  received  the  com- 
press tickets  for  the  200  bales  of  cotton  and 
had  not  surrendered  the  bills  of  lading  and 
paid  the  freight  charges,  went  to  the  defend- 
ant company's  local  agent,  a  Mr.  Post,  tender- 
ed said  bills  of  lading  and  payment  of  the 
freight  charges,  and  demanded  the  compress 
receipts  and  tickets,  whereupon  said  agent 
refused  to  surrender  the  same,  assigning  as 
his  reason  therefor  that  he  had  already  .made 
his  report  of  the  loss  to  the  insurance  com- 
pany with  which  the  railway  .company  car- 
ried insurance,  and  liad  also  received  In- 
structions from  Mr.  C.  L.  Fontaine,  the  de- 
fendant company's  general  freight  agent,  not 
to  deliver  any  more  compress  tlcfcets.  Mr. 
Brown  at  once  called  Mr.  Fontaine  over 
long  distance  telephone  at  Wichita  Falls, 
Tex.,  and  offered  to  pay  the  freight  charges, 
surrender  the  bills  of  lading,  and  to  release 
the  cmnpany  from  liability  if  it  would  sur- 
render the  compress  tickets,  explaining  that 
It  was  necessary  to  have  the  cotton  tickets 
In  order  to  make  delivery  and  to  receive  pay- 
ment from  the  Japan  Cotton  Trading  Com- 
pany. Mr.  Fontaine  declined  to  surrender  the 
tickets  and  advised  Mr.  Brown  that  the  de- 
fendant company  bad  reiwrted  the  cotton 
consumed  by  the  fire  to  the  defendant's  Insur 
ance  company  as  the  defendant  company's 
loss,  and  stated  that  he  was  afraid  the  sur- 
render of  the  tickets  would  complicate  the  sit- 
uation and  might  Jeopardise  the  defendant 
company's  entire  claim  against  the  insurance 
company  (the  claim  included  a  large  quantity 
of  cotton  consumed  in  the  same  fire),  but  that 
the  railway  company  would  push  the  claim 
to  a  prompt  settlement  with  the  Insurance 
company.  In  the  same  conversation  Mr.  Fon- 
taine promised  to  pay  plaintiff  for  the  cot- 
ton within  a  short  tim&— not  more  than  two 
or  three  weeks — at  the'  same  time  assuring 
Mr.  Brown  that  the  defendant's  money  was 
as  good  as  the  Japan  Cotton  Trading  Com- 
pany's money.  For  some  time  thereafter 
the  defendant  continued  to  treat  the  loss  as 
its  own  and  endeavored  to  secure  a  settle- 
ment with  the  Insurance  company.  The  evi- 
dence further  shows  that  thereafter  the  Ja- 
pa^  Cotton  Trading  Company  undertook 
without  success,  to  collect  the  value  of  said 
cotton  from  its  insurance  company,  and  later 
filed  a  claim  with  the  defendant  railway 
company  for  the  value  of  said  cotton,  which 
claim  was  rejected  on  the  ground  that  the 
shipment  had  been  completed  and  delivery 
made  to  the  plaintiff  prior  to  the  fire,  and 
that  therefore  the  defendant  company's  li- 
ability as  a  common  carrier  had  ceased.    The 


railway    company    finally    denied    liability, 
whereupon  plaintiff  instituted  this  action. 

[1,2]  We  are  confronted,  first,  with  the 
proposition  whether  undw  the  foregoing' state 
of  facts  the  railway  company  is  liable  as  an 
absolute  Insurer  of  the  cotton.  In  this  state 
the  liability  of  a  common  carrier  for  loss  of 
freight  that  it  undertakes  to  transport  for 
a  shipper  is  governed  by  sections  815,  820, 
S21,  822,  823,  and  824,  which  read  as  foUows: 

"81S.  Unless  the  consignor  accompanies  the 
freight  and  retains  exclusive  control  thereof,  a 
common  carrier  of  property  U  liable,  from  the 
time  be  accepts  until  he  relieves  himself  from 
liability  aa  hereinafter  provided,  for  the  loss 
or  injury  thereof  from  any  cause  whatever,  ex- 
cept: E^st,  an  Inherent  defect,  vice  or  weak- 
ness, or  a  spontaneous  action  of  the  property 
itself;  second,  the  act  of  a  public  enemy  of 
the  United  States,  or  of  this  state;  third,  the 
act  of  the  law ;  or,  fourth,  any  Irresistible 
superhuman  cause." 

"820.  When  the  directions  «t  a  consignor  and 
consignee  are  conflicting,  the  carrier  must  com- 
ply with  those  of  the  consignor  in  respect  to 
all  matters  except  the  delivery  of  the  freight,  aa 
to  which  he  must  coniply  with  the  directions 
of  the  consignee,  unless  the  consignor  has  spe> 
cially  forbidden  the  carrier  to  receive  orders 
from  the  consignee,  inconsistent  with  his  own. 

"S2X.  A  carrier  of  property  must  deliver  it  tc 
the  consignee  at  the  place  to  which  it  is  address  • 
ed  in  the  manner  usual  at  that  place. 

"822.  If  there  is  no  usage  to  the  contrary 
at  the  place  of  delivery,  freight  must  be  deliv- 
ered as  follows!  First.  If  carried  ui>on  a  rail- 
way owned  and  managed  by  the  carrier.  It  may 
be  delivered  at  the  station  nearest  the  place 
to  which  it  is  addressed.  Second.  In  other  ras- 
es. It  must  be  delivered  to  the  consignee  or  his 
agent  personally,  if  either  can,  with  reasonable 
diligence,  be  found. 

"823.  If,  for  any  reason,  a  carrier  does  not 
deliver  freight  to  the  consignee  or  his  agent, 
personally,  he  must  give  notice  to  the  consignee 
of  Its  arrival,  and  keep  the  same  In  safety, 
upon  his  responsibility  as  a  warehouseman,  un- 
til the  consignee  has  had  a  reasonable  time  to 
remove  it.  If  the  place  of  residence  or  business 
of  the  consignee  be  unknown  to  the  carrier,  he 
may  give  the  notice  by  letter  dropped  in  th« 
nearest  post  ofiice. 

"824.  If  a  consignee  does  not  accept  and  re- 
move freight  within  a  reasonable  time  after  the 
carrier  has  fulfilled  his  obligation  to  deliver,  or 
duly  offered  to  fulfill  the  same,  the  carrier  may 
exonerate  himself  from  further  liability  by  plac- 
ing the  freight  in  a  snitable  warehouse,  on  stor- 
age, on  account  of  the  consignee,  and  giving  no- 
tice thereof  to  him." 

It  is  admitted  that  the  fire  which  con- 
sumed the  cotton  In  controversy  was  not  in 
any  way  attributable  to  the  negligence  of 
the  railway  company,  so  whether  the  defend- 
ant is  liable  as  an  Insurer  for  the  loss  of  the 
cotton  depends  upon  whether  it  had  made 
delivery  to  the  plaintiff;  and  since  the  un- 
disputed evidence  shows  that  there  was  a 
well-established  custom  at  Altus  known  to 
and  practiced  by  the  parties  relative  to  the 
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dellveiT  of  consignments  of  cotton,  vre  must 
determine  whether  delivery  was  made  by  the 
carrier  to  the  consignee  at  Altus  "In  the 
manner  nsnal  at  that  place."  According  to 
the  evidence,  the  Interstate  Compress  Com- 
pany performed  certain  services  for  the  plain- 
tiff with  reference  to  weighing,  sampling,  and 
marking  the  cotton,  for  which  the  plaintiff 
paid  It  a  fixed  compensation  of  15  cents  per 
bale,  and  said  compress  company  was  there- 
fore plaintiff's  agent  in  performing  such 
services.  The  plaintiff  had  also  given  In- 
structions to  the  railway  comimny  to  deliv- 
er the  cotton  to  the  compress  company,  and 
this  would  constitute  the  compress  company 
plaintiff's  agent  for  the  purpose  of  receiving 
the  cotton.  The  compress  company,  however, 
was  an  lndei>cndent  concern  and  performed 
different  services  for  various  parties.  For 
convenience  In  reshipplng,  when  desired  by 
the  owner,  the  railway  company  would  have 
the  cotton  compressed  and  would  pay  the 
compression  charges,  but  would  add  this  ex- 
pense to  the  outgoing  freight  bills.  It  is 
also  conceded  that  tlie  railway  company  had 
made  delivery  of  the  actual  physical  cotton 
to  the  compress  company,  but  it  had  not  de- 
livered the  compress  tickets  to  plaintiff,  or 
plaintiff's  agent,  the  First  National  Bank. 
The  precise  question  for  determination,  then, 
is:  Was  delivery  complete  while  the  rail- 
way company  still  retained  the  cotton  tickets, 
or  was  the  delivery  of  said  tickets  requisite 
in  order  to  complete  delivery? 

There  are  many  cases  cited  in  the  brief 
filed  by  the  defendant  to  the  effect  that  a 
carrier  absolves  itself  from  liability  when 
it  makes  physical  delivery  of  freightage,  and, 
although  we  have  read  these  cases  and  care- 
fully considered  the  facts  of  each  case  and 
the  application  made  of  the  principles  of 
law  therein  announced,  we  do  not  deem  It 
necessary  to  fuUy  distinguish  the  cases  so 
dted  from  the  case  at  bar.  The  conclusion 
we  have  reached,  both  upon  principle  and 
authority,  is  that  the  mere  physical  transfer 
of  the  cotton  from  the  railway  company  to 
the  compress  company  did  not  constitute  such 
completed  delivery  as  would  relieve  the 
railway  from  its  stringent  liabUity  as  an  in- 
surer. One  of  the  important  circumstances 
we  have  taken  Into  consideration  is  that  the 
railway  company  in  unloading  the  cotton  at 
the  compress  did  not  divest  Itself  of  all  pow- 
er and  dominion  over  it,  and  the  possession 
thereof,  together  with  the  right  of  control, 
did  not  immediately  pass  to  the  consignee. 
With  reference  to  the  delivery  of  personal 
property,  it  has  been  generally  held  that  to 
constitute  a  good  delivery,  whether  actual  or 
constructive,  the  seller  must  divest  himself 
of  all  power  and  dominion  over  the  property 
sold,  and  in  order  to  do  this  it  is  necessary 
for  him  to  part  with  possession  of  it  and  to 
surrender  all  right  and  authority  to  control 
It ;  and  it  has  been  held  that  the  "mere  dis- 


charge" of  a  cargo  of  goods  Is  not  delivery, 
and  unless  there  is  a  valid  substituted  deliv- 
ery the  liability  of  the  carrier  does  not  ter- 
minate until  actual  delivery.  The  St.  Georg 
(D.  C.)  95  Fed.  172. 

Now,  in  the  instant  case,  the  railway  com- 
pany retained  the  cotton  tickets,  which,  ac- 
cording to  the  evidence  in  the  case,  repre- 
sented the  cotton  itself,  and  until  the  plain- 
tiff, or  his  agent,  secured  possession  of  the 
tickets  It  could  not  complete  a  sale  or  clear 
the  cotton,  but  could  exercise  only  a  limited 
dominion  over  It  through  the  compress  com- 
pany, which  was  only  plaintiff's  agent  for 
specified  purposes. 

Section  821,  supra,  of  our  Rev.  Laws,  does 
not  provide  that  physical  delivery  alone  is 
sufficient,  but  that  delivery  must  be  made  in 
the  manner  usual  at  the  place  of  delivery. 
According  to  the  custom  proved  at  the  trial 
the  compress  tickets  should  have  been 
promptly  delivered  to  the  First  National 
Bank  as  plaintiff's  agent,  but  the  railway 
company  retained  the  tickets  for  Its  own 
convenience  and  benefit;  and  it  being  its 
duty  to  deliver  the  cotton  in  the  usual  or 
customary  manner,  it  cannot  be  said  tliat  de- 
livery was  complete  until  it  bad  fully  com- 
plied with  such  custom  or  usage.  Nor  is  it 
a  sufficient  answer  to  say  that  the  defendant 
had  delivered  the  cotton  to  the  compress 
company  as  directed  by  the  plaintiff,  for,  al- 
though it  is  true  that  the  plaintiff  had  so 
directed,  at  the  same  tlme^  it  clearly  appears 
from  all  the  evidence  In  the  case  that  these 
directions  were  given  in  connection  with 
plaintiff's  other  directlona  to  the  railway 
company  to  deliver  the  tickets  to  the  bank, 
which  should  have  been  done  promptly  upon 
delivery  of  the  cotton,  so  that  no  consider- 
able period  of  time  should  have  intervened 
between  said  acts.  This  was  not  only  the 
long-established  custom  adopted  and  ac- 
quiesced in  by  the  parties,  but  was  the  prac- 
tical construction  placed  upon  the  contract 
between  the  carrier  and  consignee. 

We  think  the  principle  announced  by 
Moore  on  Carriers  (2d  Bd.)  p.  395,  is  appli- 
cable to  the  facts  of  this  case.  We  quote 
therefrom  as  follows: 

"Where  goods,  after  arrival  at  their  destina- 
tion, have  been  applied  for  or  demanded,  but  are 
refused  or  detained  by  the  carrier,  except  where 
the  goods  are  properly  held  for  freight  charges 
due,  the  carrier's  liability  as  an  insurer  of  the 
goods  may  be  extended  beyond  what  would  or- 
dinarily be  a  reasonable  time  and  be  contimned 
until  a  reasonable  time  after  the  goods  have 
been  offered  for  delivery  to  the  consignee.  The 
carrier's  liability  as  a  common  carrier  continoes 
without  regard  to' the  time  the  goods  ma;  have 
actually  been  ready  for  delivery,  where  the 
consignee  is  prevented,  without  fault  on  bis  own 
part,  from  removing  and  caring  for  his  goods 
by  reason  of  the  failure  of  the  carrier  to  have 
the  goods  ready  for  delivery ;  or  so  placed  that 
they  Tan  b»  unloaded  with  reasonable  conven- 
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ience;  or  because  of  being  wrongfully  inform- 
ed b7  tlie  carrier  or  its  agent,  through  mistake, 
on  calling  for  the  goods,  that  they  have  not  ar- 
rived, although  they  have  arrived  and  are  stored 
in  the  depot  or  warehouse;  or  by  any  similar 
conduct  or  wrongful  act  on  the  part  of  the 
carrier." 


▼.  J.  J.  BROWN  CO. 
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Supporting  the  condnsion  we  have  reached 
to  tbe  case  of  Southern  Oropery  Go.  v.  Busta, 
131  Ark.  1B3,  198  S.  W.  136,  which  is  very 
similar  to  the  case  before  us.  That  case  in- 
volved two  consignments  of  cotton  which 
were  delivered  on  November  16  and  26,  1915, 
respectively,  by  the  railway  company  at  Pine 
Bluff,  Ark.,  to  the  Pine  Bluff  Compress  & 
Warehouse  Company,  and  were  destroyed 
by  fire  on  November  28,  1915,  without  any 
negligence  on  the  part  of  the  defendant  com- 
pany in  tbe  destruction  of  the  cotton.  One 
of  the  shipments  had  been  in  the  warehouse 
12  days,  of  which  the  plaintiff  had  received 
actual  notice.  The  other  shipment  was  re- 
ceived on  Saturday  before  it  was  destroyed 
In  the  afternoon  of  the  following  day,  and 
plaintiff  had  received  po  notice  of  its  arriv- 
al. Both  shipments  had  l>een  actually  deliv- 
ered to  the  compress  company  pursuant  to 
general  directions  from  the  plaintiff.  In 
that  case,  like  the  one  at  bar,  it  was  agreed 
that  tbe  compress  company  was  engaged  in 
receiving  and  storing  cotton  for  its  custom- 
ers, on  terms  agreed  on  between  them,  and 
it  was  likewise  the  practice  of  the  compress 
company  to  weigh,  sample,  and  mark  the  cot- 
ton, and  to  transmit  the  samples  immediate- 
ly to  tbe  consignee,  which  samples  were  used 
by  the  consignee  In  selling  the  cotton.  It 
had  been  the  practice  for  many  years  for  the 
railway  company  to  issue  clearances  for  con- 
signments of  cotton  which  It  had  delivered  to 
the  compress  company.  These  clearances 
were  equivalent  to,  and  substantially  stood  in 
tbe  same  relation  to  tbe  actual  cotton  as, 
the  tickets  in  the  instant  case.  It  was  cus- 
'  tomary,  after  the  cotton  had  been  checked 
up  and  it  bad  been  ascertained  that  the 
freight  had  been  paid,  for  the  railway  com- 
pany to  promptly  issue  clearances  and  to 
deliver  the  same  to  the  agent  of  the  compress 
company,  whereupon  the  compress  company 
would  issue  warehouse  receipts  to  the  con- 
signee showing  that  it  held  the  bales  speci- 
fied for  consignee's  account.  It  was  also 
shown  in  that  case  that  it  was  the  custom  of 
the  consignee  to  send  its  representative  to 
the  oflBce  of  the  freight  aptpnt  of  the  railway 
company  to  check  up  with  that  officer  the 
cotton  which  had  been  received  in  Pine  Bluff 
for  consignee,  and  for  this  agent  of  the  con- 
signee to  pay  the  freight  charges  thereon. 
This  agent,  upon  being  advised  of  tbe  arrival 
of  one  of  the  shipments  of  cotton,  applied 
daily  thereafter  at  the  office  of  the  railway 
company  for  the  clearances  for  the  cotton  un- 
til tbe  Saturday  before  it  was  destroyed  by 
fire,    and    tendered    the    railway    company's 


freight  agent  the  freight  charges  due  apon 
the  consignment.  It  was  also  in  evidence 
in  that  case  that  the  freight  agent  knew  that 
the  plaintiff's  agent  desired  the  clearances  in 
order  to  obtain  warehouse  receipts  from  the 
compress  company,  and  that  under  tbe  rules 
of  the  railway  company,  which  were'  well 
known  to  the  parties,  it  was  essential  to 
have  the  clearances  in  order  to  obtain  the 
warehouse  receipts  from  the  compress  com- 
pany. The  railway  company  at  all  times 
refused  to  issue  the  clearances  on  account  of 
a  discrepancy  in  tbe  markings  of  one  of  the 
bales,  which  resulted  in  the  plaintiff  being 
unable  to  obtain  the  warehouse  receipts. 
With  reference  to  the  case  the  Supreme 
Court  of  Arkansas  said: 

"It  is  true  that  the  cotton  had  l>een  stored 
where  appellant  desired  it  to  be  stored,  and 
that  samples  thereof  had  been  furnished  appel- 
lant. But  it  is  fairly  inferable  from  this  tes- 
timony tliat  this  was  tentatively  done  upon  the 
assumption  that  appellant  would,  pursuant  to 
its  usual  practice,  obtain  the  necessary  clearance 
from  the  railway  company.  We  think  it  is  not 
of  controlling  importance  in  this  case  tliat  the 
cotton  was,  in  fact,  stored  where  appellant 
.would  have  stored  it  if  no  controversy  had 
arisen  over  the  clearance  and  no  difficulty  had 
been  encoimtered  in  obtaining  the  warehouse 
receipt.  We  think  tbe  test  is  whether  the  con- 
signee could  have  removed  the  cotton  had  it 
desired  to  do  so.  In  other  words,  was  the  clear- 
ance essential  for  the  actual  delivery  of  the  cot- 
ton to  appellant?  Would  the  compress  company 
have  made  such  a  delivery  without  the  produc- 
tion of  the  clearance  as  a  matter  of  right,  and 
not  as  a  mere  matter  of  accommodation  upon 
the  assumption  that  the  consignee  was  entirely 
solvent  and  responsible  and  would  hold  the 
compress  company  harmless  from  any  damage 
resulting  tiTSta  the  failure  of  the  compress  com- 
pany to  comply  with  the  railway  company's  re- 
quirement?   •    •    • 

"Witnesses  for  appellant  who  are  large  han- 
dlers of  cotton  at  Pine  Bluff  testified  that  the 
custom  of  the  railway  company  to  require  the 
clearance  from  it  was  adopted  by  the  railway 
company  for  its  own  protection  and  to  insure 
the  payment  of  its  freight  charges,  and  that,  so 
far  as  their  experience  went,  warehouse  receipts 
from  the  compress  company  could  not  be  obtain- 
ed without  the  exhibition  to  the  compress  com- 
pany of  the  clearance.  We  think,  therefore,  that 
the  jury  might  have  found  that,  for  its  own 
purposes  and  protection,  the  railway  had  adopt- 
ed a  rule,  the  enforcement  of  which  by  its  agent 
rendered  the  compress  company  tbe  agent  of 
tbe  railway  company  until  tbe  rule  or  custom 
of  the  railway  company  had  been  complied  with. 
It  will  be  borne  in  miud  that  the  railway  com- 
pany was  not  withholding  its  clearance  for  the 
purpose  of  collecting  its  freight  charges,  for  a 
tender  had  i>een  repeatedly  made  of  these  charg- 
es, but  that  the  basis  of  its  refnsol  was  that 
the  number  on  one  of  the  bales  of  cotton  did 
not  correspond  with  the  number  on  the  bill  of 
lading.    ♦    ♦    • 

"Appellee  insists  with  equal  earnestness  that 
it  cannot  be  held  liable  here,  both  because  it 
had    fully    complied    with    its    contract    for 
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the  carriage  of  the  goods,  and  becaase  any  con- 
trol it  may  Ijave  retained  over  the  cotton  was 
for  the  purpose  only  of  enforcing  its  daim 
for  the  freight  due  on  the  cotton.  In  support  of 
this  Tiew,  counsel  cites  and  relies  upon  the  case 
of  Arthur  v.  St  Paul  &  Dulutb  R.  R.  Co.,  38 
Minn.  95,  35  N.  W.  718.  It  was  there  held 
that  the  carrier  was  absolved  from  liability  as 
such  .upon  delivering  goods  to  the  warehouse- 
man, notwithstanding  the  direction  of  the  carrier 
to  the  warehouseman  not  to  issue  warehouse  re- 
ceipts until  paid  freight  bills  were  presented. 
But  in  that  case  it  was  said :  'The  custody  of  the 
property  had  completely  passed  from  the  carrier 
into  that  of  the  public  warehouseman.  All  con- 
trol over  or  right  to  it  on  the  part  of  defendant 
had  ceased,  except  the  right  to  resort  to  it  to 
enforce  collection  of  its  freight  charges  in  case 
plaintiffs,  after  demand,  should  refuse  to  pay 
them.  Defendant's  directions  to  the  warehouse- 
man that  no  warehouse  receipts  should  be  is- 
sued until  the  paid  freight  bills  were  presented 
imposed  no  condition  upon  their  issue  which  is 
not  imposed  by  clear  implication  by  the  stat- 
ute itself,  which  provides  for  the  issue  of  such 
receipts  only  upon  application  of  the  consignee, 
accompanied  by  proof  that  all  transportation 
or  other  charges  which  may  be  a  lien  upon  the 
grain,  including  charges  for  inspection  and 
weighing  have  been  paid.' 

"Under  the  law  of  that  state,  warehouses  are 
public  warehouses,  and  the  carrier  discharged 
his  contract  of  carriage  when  he  delivered  the 
commodity  carried  into  the  possession  of  one 
of  them,  and  the  conditions  which  the  carrier 
there  imposed  were  imposed  by  the  law  of  that 
state,  and  did  not  affect  the  question  of  agency. 
The  warehouseman  received  the  goods  nnder 
the  law  of  that  state  for  the  consignee,  and  the 
carrier's  direction  imposed  no  condition  not  pro- 
vided for  by  the  statute,  and  the  parties  could 
not  have  contracted  against  the  provisions  of 
the  law ;  while  here  the  relation  of  the  parties 
was  fixed  by  their  own  acts." 

The  principal  case  relied  upon  by  the  rail- 
way company  to  support  Its  contention  that 
it  had  made  delivery  of  the  freight  is  the 
case  of  Arthur  v.  SL  Paul  &  I>uluth  R.  R. 
Co.,  38  Minn.  95,  35  N.  W.  718,  alluded  to  by 
the  Supreme  Court  of  Arkansas  In  the  above 
excerpt  and  distinguished  In  it  from  the  case 
that  court  then  had  under  consideration. 
The  instant  case  is  likewise  distinguishable 
from  the  Minnesota  case,  and  we  are  of  the 
opinion  that  the  Arkansas  case  is  based  upon 
sound  principle  and  is  in  accord  with  right 
and  justice.  Even  Mr.  Chief  Justice  Mc- 
CuUoch,  ^ho  was  of  the  opinion  that  the 
Minnesota  case  was  directly  in  point  and 
should  be  followed,  in  bis  dissenting  opin- 
ion in  the  Arkansas  case  said: 

"The  question  of  liability  would  be  different- 
if  there  was  any  proof  that  appellee  had  wrong- 
fully refused  a  clearance  and  that  appellant  had 
failed  to  get  possession  of  the  cotton  by  reason 
of  such  wrongful  act,  but  there  is  no  such 
proof  in  this  case.  It  is  not  shown  cither  that 
the  refusal  to  give  a  clearance  was  wrongful  or 
that   appellant   would   have   removed   tlie   cot- . 


ton  from  the  warehouse  before  the  fire  occur- 
red." 

And  it  seems  to  have  been  hla  opinion  that 
if  there  had  lieen  any  wrongful  or  negligent 
act  on  the  part  of  the  carrier  and  liabUity 
asserted  on  that  ground  that  plaintUf  should 
bare  recovered.  However,  ^e  do  not  base 
our  conclusion  on  the  ground  of  liability 
for  wrongful  or  negligent  conduct,  but  hold, 
for  the  reasons  above  stated,  that  the  rela- 
tionship of  carrier  and  shipper  continued  un- 
til the  freight  was  delivered  according  to  the 
usual  custom  at  Altus,  and  that  said  delivery 
was  not  complete,  under  the  facts  of  this 
case,  until  the  cotton  tickets  were  delivered 
to  the  plaintiff,  or  plaintiff's  agent. 

The  facts  being  practically  undisputed,  the 
conclusion  we  have  reached  makes  it  un- 
necessary to  consider  the  remaining  assign- 
ments of  error. 

The  Judgment  Is  therefore  affirmed. 

OWEN,  O.  J.,  and  KANE,  PITCHFORD, 

McNEILli,  and  HIGGINS,  JJ.,  concur. 
HARRISON,  J.,  dissents. 
JOHNSON,  J.,  not  participating. 


FEDERAL  OIIi  &  GAS  CO.  v.  CAMPBELL. 

(No.  7797.) 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1917J 

(SvOahut  by  M«  Court.; 

1.  EvroKNOB  «=>471(19)  —  Paoor  or  Negli- 
OBNOB— Fact  ob  Conclusion. 

In  the  trial  of  an  action  for  damages  by  a 
servant  against  the  master  for  a  failure  to  fur- 
nish a  reasonably  safe  place,  reasonably  safe  ap- 
pliances in  which  and  with  which  to  work,  and 
for  failure  to  employ  reasonably  competent  em- 
ployes, it  is  competent  for  the  servant  to  show 
every  fact  essential  to  support  his  allegatiom 
of  negligence,  but  the  same  must  be  xhown  by 
facts  and  not  by  the  statement  of  mere  condu- 
sion. 

2.  Evidence  «=»472(1),  606— Fact  ob  Con- 
CI.USION— QuEsnoN  or  Science  ob  Skill. 

As  a  general  rule,  a  witness  should  not  be 
allowed  to  give  an  opinion  as  to  the  existence  of 
an  ultimate  fact,  but  this  rule  is  subject  to  the 
exception  that  when  the  matter  involves  a  ques- 
tion of  science  or  peculiar  skill  to  such  a  degree 
that  when  the  facts  in  the  case  are  presented 
in  evidence  it  is  impossible  for  a  person  of  ordi- 
nary understanding  and  experience  to  draw  a 
proper  Conclusion  therefrom,  then  it  is  permis- 
sible for  one  skilled  in  that  science  or  art  to 
state  his  opinion,  to  be  drawn  from  the  facta 
proven. 

3.  Appeal  and  Ebrob  €=3l050{l)— Pbejudi- 
ciAL  Ebrob— Opinion  Evidence, 

The  evidence  in  this  case  examined,  and 
held,  that  the  facts  and  circumstances  are  not 
sufficient  to  justify  the  court  to  permit  opinion 
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evidence  to  be  introduced,  wad  witnesses  should 
have  stated  the  facts  within  their  knowledge, 
and  not  their  opinions. 


Commissioners'   Opinion,   Dirislon   No.  3. 
Error   from   District   Conrt,    Washington 
County;  R.  H.  Hudson,  Judge. 

Action  by  D.  C.  Campbell  against  the  Fed- 
eral Oil  &  Gas  Co.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Kevereed  and 
remanded  for  new  trlaL^ 

Sherman,  Veasey  &  O'Meara,  of  Tulsa, 
for  plaintlfF  In  error. 

A.  O.  Harrison,  of  BartlesvlUe,  for  defend- 
ant in  error. 

HOOKER,  C.  The  defendant  In  error  In- 
stituted suit  against  the  plaintiff  In  error  in 
the  lower  court  to  recover  Judgment  for  per- 
sonal Injuries  alleged  to  have  t>een  received 
by  him  while  In  the  employ  of  the  company, 
and  it  Is  claimed  that  the  same  was  due  to 
or  caused  by  the  negligence  of  the  plaintiff 
in  error,  in  that:  First,  It  failed  to  furnish 
a  reasonably  safe  place  in  which  to  work; 
second,  that  It  failed  to  furnish  reasonably 
safe  instrumentalities;  third,  that  It  failed 
to  furnish  reasonably  competent  and  trust- 
worthy fellow  servants.  The  answer  of  the 
company  pleaded  contributory  negligence, 
assumption  of  risk,  ne^igence  of  fellow  serv- 
ants, and  general  denial.  Judgment  was 
had  In  the  lower  conrt  against  the  company, 
and  it  has  appealed  here,  assigning  as  error 
three  propositions:  (1)  The  error  of  the  court 
in  refusing  to  sustain  a  demurrer  to  the  evi- 
dence and  refusing  to  Instruct  the  Jury  to 
find  for  the  defendant ;  (2)  error  of  the  court 
in  giving  Instructions,  and  refusing  to  give 
instructions  requested  by  the  company;  (3) 
error  of  the  court  in  admitting  incompetent. 
Irrelevant,  immaterial,  and  improper  evi- 
dence over  the  objection  of  the  defendant 
company. 

We  have  carefully  considered  the  Instruc- 
tions of  the  court,  and  are  of  the  opinion  that 
the  same  fairly  present  the  law  of  the  case 
to  the  Jury.  While  they  are  voluminous  and 
too  wordy,  we  are  of  the  opinion  that  the 
rights  of  the  parties  were  not  prejudiced 
thereby. 

[1,2]  It  appears  from  an  examination  of 
the  record  that  the  court  permitted  witness- 
es for  the  defendant  In  error,  ovqp  the  objec- 
tion of  the  plaintiff  in  error,  to  testify  to 
opinions  as  to  the  ultimate  facts  in  this  case, 
which  were  the  facts  which  the  Jury  were 
required  to  find,  to  wit:  (1)  The  safety  of 
the  place;  (2)  the  safety  of  the  instrumental- 
ities with  which  to  perform  the  work;  (3) 
the  competency  of  the  fellow  servant,  Snell, 
to  perform  the  work  assigned  to  him.  And 
it  is  contended  by  the  plaintiff  in  error  that 
on  account  of  this  the  province  of  the  jury 
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was  invaded,  and  that  the  same  constitutes 
prejudicial  error  here.  This  question  is  by 
no  means  a  new  one  in  this  Jurisdlctlofi'. 

This  court  in  the  early  case  of  Bllby  v. 
Thomas,  33  Okl.  256,  124  Pac.  10»4,  said: 


>Tbe   cause  was  dismissed  on  rehearing  without 
opinion. 


"On  the  examination  of  witness  Hutchinson, 
who  it  appears  was  the  salesman  who  bad  sold 
this  machinery  to  the  defendant,  and  whose  tes- 
timony was  of  undoubted  consequence  and 
weight  because  of  his  familiarity  with  the  same, 
he  was  asked  and  permitted  to  answer  in  tlie 
affirmative,  over  the  objection  and  exception 
of  counsel  for  defendant,  this  question:  *I  will 
ask  you  to  state  whether  or  not  the  machinery 
that  you  sold  Mr.  Bilby  was  exactly  as  repre- 
sented in  the  contract  wlilch  he  signed.* 

"It  is  to  be  noticed  that  this  was  the  specific, 
identical  question  which  was  presented  to  the 
court  by  the  pleadings  for  the  determination  of 
the  jury.  It  does  not  call  for  any  fact,  but 
calls  for  a  conclusion  made  up  of  a  large  num- 
ber of  facts,  and  it  la  not  couched  in  language 
which  will  permit  the  witness  to  give  his  tes- 
timony, but  presents  in  the  language  of  the  at- 
torney the  ultimate  fact  at  issue,  and  requires  a 
simple  assent.  Thereafter  he  was  asked  this 
question:  'Mr.  Hutchinson,  now  I  will  ask  you 
that,  with  proper  management,  now  this  war- 
ranty that  Mr.  Bilby  signed  at  the  time  you  sold 
him  this  macliinery,  that  with  proper  manage- 
ment they  are  capable  of  doing  good  work,  and 
in  ginning  rough  and  dirty  cotton  will  -make  a 
cleaner  sample  than  any  other  gin  now  on  the 
market,  running  nnder  the  same  conditions,  will 
they  do  that?' 

"To  this  question  there  was  the  objection  that 
it  was  leading,  and  called  for  a  condnsion  of 
the  witness.  The  same  was  overruled,  and  the 
witness  again  answered,  'Yes.'  The  witness 
was  thereafter  asked,  referring  to  the  warranty: 
'It  says  that  the  materials  used  in  their  con- 
struction are  guaranteed  to  be  of  the  best  stock 
obtainable  and  the  workmanship  A  No.  1,  is 
that  true?* 

"The  objection  made  thereto  was  that  it  was 
leading  and  called  for  a  oonclnslon.  This  like- 
wise was  by  the  court  overruled,  and  the  wit- 
ness answered,  'It  is.'  The  ruling  on  all  of 
these  questions  was  excepted  to,  and  in  this 
court  is  assigned  as  error.  The  purpose  of  in- 
terrogating witnesses  concerning  issues  in  a 
case  is  to  give  information  to  the  jury,  to  the 
end  that  a  conclusion  may  be  reached  in  accord- 
ance with  the  facts.  Witnesses  aud  evidence  are 
offered  for  the  purpose  of  establishing  facts,  and 
it  is  for  the  jury,  and  not  the  witnesses  or  the 
counsel  who  interrogate  them,  to  draw  contu- 
sions. Encompassed  within  the  questions  and 
answers  asked  and  secured  from  this  witness 
wEui  the  ultimate  fact  to  be  found  by  the  jury 
of  whether  the  machinery  was  exactly  as  rep- 
resented in  the  contract,  and  whether  with  prop- 
er management  it  was  capable  of  doing  good 
work  and  making  a  cleaner  sample  than  any 
other  gin  on  the  market,  and  whether  it  was 
constructed  of  the  best  stock  obtainable  and  the 
workmanship  thereon  A  No.  1.  If  the  jury  ac- 
cepted the  testimony  of  this  witness— and  it  had 
an  absolute  right  to  do  so,  notwithstanding  any 
evidence  which  may  have  conflicted  with  it — 
their  was  no  room  for  controversy  as  to  who 
should  recover  in  the  case,  for,  by  securing  from 
the  witness  his  assent  to  these  bald,  bare  con- 
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cltigionB  which  covered  the  entire  issue  in  the 
«ase,  there  was  left  no  room  for  deliberation 
and  consideration  of  the  evidence  of  defendant 
wherein  he  sought  to  show  that  the  machinery 
had  failed  to  meet  the  demands  of  the  warranty. 
To  two  of  these  questions  complained  of  coun- 
sel for  plaintiff  offer  no  argument  of  extenua- 
tion in  their  brief,  and  in  our  judgment  they 
are  plainly  erroneous,  and  prejudicially  so. 

"In  the  case  of  Combs  v.  Agricultural  Ditch 
Co.,  17  Colo.  146,  28  Pac.  968,  31  Am.  St  Rep. 
276,  the  question  at  issue  was  whether  there 
had  been  for  two  years  last  past  suificient  wa- 
ter in  the  ditch  to  irrigate  lands  which  had  been 
previously  irrigated  by  the  ditch.  A  witness 
was  asked  this  question:  'From  your  experience 
as  a  farmer,  and  in  irrigation  in  connection  with 
it,  ia  there  enough  in  that  ditch  now,  or  has 
there  been  for  the  last  two  years,  to  irrigate 
the  lands  which  have  heretofore  been  irrigated 
by  that  ditch?' 

"Discussing  the  objection  which  was  made  to 
this  question,  the  court  says:  'This  question  was 
objected  to:  First,  on  the  ground  that  it  did 
not  appear  that  the  witness  had  knowledge; 
and,  second,  because  the  matter  embraced  in  the 
qnestion  was  the  question  then  at  issue  and  on 
trial.  The  objection  was  overruled.  The  rul- 
ing was  excepted  to,  and  is  assigned  for  error. 
Without  noticing  the  first  ground  of  objection, 
it  is  dear  that  the  objection  was  well  taken 
upon  the  second  ground,  and  should  have  been 
sustained.  The  question  was  not  merely  intro- 
ductory. It  embraced  the  very  substance  of 
the  issue  which  the  court  was  then  trying ;  and 
a  categorical  answer,  such  as  the  question  called 
for,  would,  if  accepted  by  the  court,  have  been 
a  complete  determination  of  the  issue.  It  is  an 
elementary  rule  that  such  questions  are  inad- 
missible. We  are  aware  that  direct  questions 
are  not  always  to  be  regarded  as  objectionable; 
there  are  exceptions  to  the  rule,  but  certainly 
the  foregoing  is  not  one  of  them.  The  answer 
in  this  case,  though  not  very  direct,  was  of 
such  a  sweeping,  general,  and  argumentative 
character  that  it  ia  impossible  to  say  that  its 
effect  upon  the  mind  of  the  court  was  harmless. 
Counsel  should  not  have  taken  the  risk  of  such 
a  question.  The  objection,  having  been  inter- 
posed in  apt  time  and  terms,  should  have  been 
heeded,  and  the  question  withdrawn  or  modified. 
2  Best  on  Evidence,  §  641 ;  1  Wharton  on  Evi- 
dence, §  499,  and  notes ;  2  Phillips  on  Evidence, 
{  889,  and  notes.' 

"Other  authorities  supporting  the  same  general 
rule  as  announced  therein  may  be  noted  as  fol- 
lows: 8  Ency.  Plead.  &  Prac.  78,  79,  and  cases 
under  note  1 ;  Hall  v.  Goodson,  32  Ala.  277 ; 
Walker  v.  Walker's  Ex'r,  34  Ala.  460 ;  Conner 
V.  Stanley,  Adm'r,  67  Cal.  315,  7  Pac.  723; 
Crawford  v.  Birkins,  16  Colo.  App.  532,  66  Pac. 
687;  Old  et  al.  v.  Keener  et  al.,  22  Colo.  6, 
43  Pac.  127;  Denver  &  Rio  Grande  R.  Co.  v. 
Vitello,  34  Colo.  50,  81  Pac.  766;  St.  Louis, 
J.  &  C.  R.  Co.  V.  Trustees,  etc.,  43  111.  .103; 
Campbell  v.  Russell,  139  Ifass.  278,  1  N.  B. 
845;  Wiggins  v.  St.  Louis,  M.  &  S.  Ry.  Co., 
119  Mo.  App.  492,  95  S.  W.  311;  National 
Bank  of  Chelsea  v.  Isham,  48  Vt.  500." 

Also  in  Hicks  y.  Davis,  32  OkL  195,  120 
Pac.  260,  it  Is  said: 

"The  first  specification  of  error  relied  upon  by 
the  defendant  is  that  the  court  erred  in  refus- 


ing to  permit  witnesses,  Harris  and  Hicks,  to 
testify,  as  experts,  that  the  gangplank,  or  run- 
way, from  which  plaintiff  fell  and  received  his 
injury,  was  constructed  in  the  same  manner 
as  reasonably  prudent  men,  engaged  in  similar 
work,  erect  and  construct  such  runways  and 
gangplanks.  The  testimony  shows  that  tiiis 
runway  was  a  very  simple  affair  and  was  con- 
structed of  timbers  laid  from  the  car  to  the 
ground.  It  was  neither  complicated  nor  techni- 
cal, but  was  so  constructed  that  its  every  de- 
tail could  be  explained  and  shown  to  the  jury  by 
witnesses  who  had  knowledge  of  the  facts,  and 
after  such  statement  by  the  witnesses  it  became 
and  was  then  a  qijestion  for  the  jury  to  deter- 
mine whether  or  not  there  was  n^ligence  in 
its  constructi<m,  and  whether  it  met  with  the 
requirements  of  care  and  prudence  demanded 
under  the  circumstances  of  the  case.  In  our 
opinion  this  was  not  a  case  where  expert  tes- 
timony was  proper  or  competent.  In  17  Cyc. 
41,  the  rule  laid  down  is  as  follows:  "When 
material  or  relevant  facts  can  be  or  have  been 
introduced  before  the  jury,  and  the  latter  are 
able  to  deduce  a  reasonable  inference  from  thenx, 
no  reason  exists  for  receiving  opinion  evidMice, 
and  it  ia  not  admissible.  The  governing  rule 
deduced  from  the  cases  permitting  the  opinion 
of  witnesses  is  that  the  subject  must  be  one  of 
science  or  skill,  or  one  of  which  observation  and 
experience  have  given  the  opportunity  and 
means  of  knowledge  which  exists  in  reasons 
rather  than  descriptive  facts,  and  therefore  can- 
not be  intelligently  communicated  to  others  not 
familiar  with  the  «nbject,  so  as  to  possess  them 
with  a  fttU  understanding  of  it.  *  *  *  The 
precise  point  of  each  individual  inquiry  must  be 
beyond  the  intelligence  of  an  average  jury,  and 
"so  far  partake  of  the  nature  of  a  science  as 
to  require  a  course  of  previous  habit  or  study 
in  order  to  an  attainment  of  a  knowledge  of 
them."  •  •  •  If  the  jury,  although  presum- 
ably devoid  at  the  beginning  of  a  trial  of  ex- 
perience concerning  a  subject-matter,  can  be  so 
informed  during  -  its  progress  to  reach  an  ac- 
curate conclusion,  the  subject  is  not  one  for  in- 
ference, condnsion,  or  judgment,  and  the  evi- 
dence may  be  excluded  in  the  discretion  of  the 
court' 

"The  court  did  right  in  refusing  to  permit 
these  witnesses  to  be  examined  in  the  manner 
attempted  by  counsel  for  defendant  The  sub- 
ject-matter of  the  inquiry  was  not  one  of  science 
or  skill,  or  one  which  observation  and  experience 
had  given  the  opportunity  and  means  of  knowl- 
edge, rather  than  descriptive  facts;  the  result 
of  such  testimony  would  have  been  to  permit 
the  witnesses  to  usurp  the  functions  of  the  jury, 
for  there  was  nothing  in  or  about  the  case  which 
would  prevent  the  jury  from  reaching  a  reason- 
able conclusion,  from  a  consideration  of  the 
plain  and  simple  material  and  relevant  facta 
which  had  already  been  presented  by  the  testi- 
mony of  other  witnesses. 

"In  Graham  ▼.  Pennsylvania  Oo.  (Pa.)  12 
L.  R.  A.  294,  it  is  said:  'As  a  general  role 
a  witness  is  not  allowed  to  give  an  opinion. 
The  only  exception  to  that  rule  is  that  with  ref- 
erence to  matters  involving  questions  of  sdence 
or  peculiar  skill  to  such  a  degree  that  when  the 
facts  in  the  case  have  )>een  given  in  evidence 
it  is  impossible  for  a  person  of  merely  ordinary 
experience  to  draw  the  necessary  inference  from 
the  facts  to  reach  a  conclusion  in  the  case ;  p«r- 
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sons  having  skill  in  that  art  or  science  may  be 
called  to  see  what  would  he  the  proper  inference 
to  be  drawn  from  the  facts  provei^'  See,  also, 
Franklin  F-  Ina.  Co.  v.  6ruver,  100  Pa.  273; 
Cunnell  t.  Phoenix  Ins.  Co.,  69  Mo.  582 ;  Oavia 
T.  Pac.  B.  B.  Oo.,  49  Mo.  274.    In  the  case  of 
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Graham  t.  Pennsylvania  Co.,  supra,  it  was  also 
said:  'Opinions  of  witnesses,  expert  or  other, 
are  not  admissible  where  the  circumstances  can 
be  fully  and  adequately  described  to  the  jury, 
and  are  such  that  their  bearing  on  the  issues 
can  be  estimated  by  all  men  without  special 
knowledge  or  training.' 

"The  law  does  not  look  with  favor  npon  the 
introduction  of  opinions  in  evidence.  As  a  rule, 
witnesses  are  expected  to  testify  to  facts,  and 
it  is  for  the  coart  or  jury  to  draw  conclusions 
and  form  opinions  from  the  facts  thus  brought 
before  them,  and  the  general  rulj  as  to  the  ad- 
mission of  expert  evidence  is  that  persons  hav- 
ing technical  and'  peculiar  knowledge  on  certain 
subjects  are  allowed  to  give  their  opinion  when 
the  question  involved  is  such  that  the  jurors  are 
incompetent  to  draw  such  inference.  See,  also, 
12  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  422.  This 
testimony  also  called  for  the  opinion  of  witness- 
es upon  simple  facts  which  were  the  principal 
questions  at  issue  in  the  case,  and  which  it 
was  the  sole  province  of  the  jury  to  consider  and 
decide.  This  was  not  a  case  where  the  conclu- 
sion, or  inference,  was  one  requiring  a  peculiar 
quality  of  skill  or  judgment,  or  where  from  the 
general  and  indefinite  nature  of  the  injury  was 
not  susceptible  of  direct  and  satisfactory  proof. 
On  the  contrary,  It  was  a  matter  of  and  cont 
ceming  which  any  person  of  ordinary  intelli- 
gence and  observation  could  state  all  the  perti- 
nent facts,  and  where  the  jurors  were  amply 
able  to  form  their  conclusion  without  the  aid 
of  opinion  or  judgment  from  others.  The  ques- 
tion of  the  negligence  of  the  defendant  in  the 
construction  of  this  runway  was  essentially  one 
for  the  jury,  and  therefore  all  the  facts  of  the 
case  should  have  been  submitted  to  them,  and 
the  matter  thus  left  (Or  their  determination 
without  the  interference  of  expert  or  opinion 
testimony." 


I.  &  P.  R.  Co.  V.  Stlbbs,  17 
293.    In  Ann.  Caa.  1913C; 


See,  also,  C,  R. 
Okl.  97,  87  Pac. 
1077,  it  Is  said:      . 

"The  general  rule  is,  as  stated  in  the  reported 
case,  that  where  the  ultimate  fact  for  the  jury 
is  whether  the  conduct  of  a  certain  person  was 
careless,  reckless,  or  negligent  it  is  not  compe- 
tent for  a  witness  to  express  an  opinion,  conclu- 
sion, or  judgment.    •    *    • 

"The  reason  of  the  rule  is  generally  said  to 
be  that  it  is  the  province  of  the  jury  to  deter- 
mine the  ultimate  fact  whether  the  conduct  was 
careless,  reckless,  or  negligent,  and  this  right 
of  the  jury  is  not  to  be  encroached  on.  The 
facts  are  to  be  stated  by  the  witnesses  and  from 
such  facts  the  jury  will  conclude  or  decide  the 
nltimate  fact.    *    •    • 

"The  general  rule  of  law  is  that  witnesses 
must  state  facts  within  thoir  knowledge,  and 
not  give  their  opinions  or  their  inferences.  To 
this  rule  there  are  some  exceptions,  among  which 
is  expert  evidence.  Witnesses  who  are  skilled 
in  any  science,  art,  trade,  or  occupation  may 
not  only  testify  to  facts,  bat  are  sometimes  per- 
mitted to  give  their  opinions  as  experts.  This 
is  permitted  t)ecause  such  witnesses  are  sup- 
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posed,  from  their  experience  and  study,  to  have 
peculiar  knowledge  upon  the  subject  of  inquiry 
which  jurors  generally  have  not,  and  are  thus 
supposed  to  be  more  capable  of  drawing  conclu- 
sions from  facts,  and  to  base  opinions  upon 
them,  than  jurors  generally  are  presumed  to 
be.  Opinions  are  also  allowed  in  some  caser 
where,  from  the  nature  of  the  matter  under  in- 
vestigation, the  facts  cannot  be  adequately  plac- 
ed before  the  jury  so  as  to  impress  their  minds 
as  they  impress  the  minds  of  a  competent.,  skilled 
observer.  •  •  •  But  the  opinions  of  experts 
cannot  be  received  where  the  inquiry  is  into  a 
subject  the  nature  of  which  is  not  such  as  to 
require  any  peculiar  habits  or  study  in  order 
to  qualify  a  man  to  understand  it.  It  is  not 
sufficient  to  warrant  the  introduction  of  expert 
evidence  that  the  witness  may  luiow  more  of 
the  subject  of  inquiry.,  and  may  .better  compre- 
hend and  appreciate  it  than  the  jury;  but  to 
warrant  Its  introduction,  the  subject  of  the  in- 
quiry must  be  one  relating  to  some  trade,  pro- 
fession, science,  or  art  in  which  persons  instruct- 
ed therein,  by  study  or  experience,  may  be  sup- 
posed to  have  more  skill  and  knowledge  than 
jurors  of  average  intelligence  may  be  presumed 
generally  to  have.  The  jurors  may  have  less 
skill  and  experience  than  the  witnesses,  and  yet 
have  enough  to  draw  their  own  conclusions  and 
do  justice  between  the  parties.  Where  the  facts 
can  be  placed  before  a  jury,  and  they  are  of 
such  a  nature  that  jurors  generally  are  just 
as  competent  to  form  opinions  in  reference  to 
them  and  draw  inferences  from  them  as  wit- 
nesses, then  there  is  no  occasion  to  resort  to 
expert  or  opinion  evidence.  To  require  the  ex- 
clusion of  such  evidence,  it  is  not  needi  J  that 
the  jurors  should  be  able  to  see  the  facts  as 
they  appear  to  eyewitnesses  or  to  be  as  capable 
to  draw  conclusions  from  them  as  some  witness- 
es might  be,  but  it  is  sufficient  that  the  facts 
can  be  presented  in  such  a  manner  that  jurors 
of  ordinary  intelligence  and  experience  hi  the 
affairs  of  life  can  appreciate  them,  can  base  in- 
telligent judgments  upon  them,  and  comprehend 
them  sufficiently  for  the  ordinary  administration 
of  justice.  The  rules  admitting  the  opinions 
of  experts  should  not  be  unnecessarily  extended. 
Experience  has  shown  that  it  is  much  safer  to 
confine  the  testimony  of  witnesses  to  facts  in  all 
cases  Where  that  is  practicable  and  leave  the 
jury  to  exercise  their  judgment  and  experience 
upon  the  facts  proved.  Where  witnesses  testify 
to  facts  they  may  be  specifically  contradicted, 
and  if  they  testify  falsely  they  are  liable  to 
punishment  for  perjury.  But  they  may  give 
false  opinions  without  the,  fear  of  punishment. 
It  is  generally  safer  to  take  the  judgments  of 
unskilled  jurors  than  the  opinions  of  hired  and 
generally  biased  experts." 

See  authorities  cited  in  Ann.  Cas.  1013C, 
1079,  1080,  etc. 

See,  also,  Duncan  v.  A.,  T.  &  S.  F.  R.  Co., 
86  Kan.  112,  119  Pac.  336,  SlIi.  R.  A.  (N.  S.) 
565,  and  antborities  there  cited. 

In  Keefe  v.  Annonr  Co.,  the  SnparemB 
Court  of  lUinola  in  Ann.  Cas.  1914B,  188 
(258  lU.  28,  101  N.  E.  252),  said : 

"While  a  jury  is  entitled  to  the  aid  of  experts 
in  determining  the  existence  or  nonexistence 
of  facts  not  within  the  common  knowledge,  an 
expert  witness  must  not  take  the  place  of  the 
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jary  and  declare  Ua  belief  aa  to  an  nltimate 
fact,  as  the  right  of  trial  by  Jury  entitles  every 
party  to  the  judgment  of  the  jury  as  to  the  ulti- 
mate fact  upon  which  liabilit?  rests." 

"In  an  action  for  injuries  caused  by  the  ex- 
plosion of  a  tank  car  which  was  being  tested  by 
air  pressure  for  leaks,  it  is  improper  to  allow 
an  expert  to  testify  that  such  method  was  not 
reasonably  safe,  for  that  is  the  ultimate  ques- 
tion of  fact  for  the  jury." 

Mr.  Thompson  on  Negligence,  {  T747,  laid 
down  the  rule  as  follows: 

"It  may  be  stated  as  a  general  rule  that,  if  the 
facts  of  any  particular  Inquiry  can  be  so  placed 
before  the  jury  that,  as  men  of  ordinary  intelli- 
gence, they  can  fiUly  understand  the  matter 
and  draw  the  proper  inferences  and  conclusions 
tber^rom,  the  opinions  and  conclusions  of  a  wit- 
ness, whether  an  expert  or  a  nonexpert,  should 
not  be  allowed  to  state  his  opinion  as  to  whether 
an  act  was  carefully  or  negligently  done,  nor 
whether  the  injured  party  was  acting  within  the 
right  of  his  duty  at  the  time  of  receiving  an 
injury,  nor  as  to  the  safety  of  a  particular  ap- 
pliance or  place  of  work.    •    •    •  " 

Also  in  section  7749  the  same  author  saye: 

"Where  a  particular  matter  involved  in  the 
trial  of  a  case,  and  necessary  for  the  jury  to 
understand  .to  reach  a  conclusion,  partakes  of 
the  nature  of  an  art,  science,  or  trade,  knowl- 
edge of  which  can  be  acquired  only  by  previous 
experience  or  study,  and  which  docs  not  lie  with- 
in the  range  of  knowledge  of  men  of  ordinary 
understanding,  the  law  necessarily  recognizes 
an  exception  to  the  rule  against  opinion  evi- 
dence.   •    •    •" 

[8]  On  account  of  the  evidence  in  this  case 
and  the  doubtful  liability  of  the  plaintiff  in 
error,  we  must  hold  that  the  opinion  evi- 
dence which  the  court  permitted  the  defend- 
ant In  error  to  Introduce  in  this  case  was 
prejudicial  to  the  rights  of  the  plaintiff  in  er- 
ror, and  the  Judgment  of  the  lower  court 
must  therefore  be  reversed,  and  this  cause 
remanded  for  a  new  trial. 

PER  CCBIAM.    Adopted  In  whole. 


OKMULGEE   WINDOW    GLASS  CO.  ▼. 
BRIGHT.      (No.    7881.) 

(Supreme  Court  of  Oklahoma.     Jan.  9,  1917.) 

(St/llabui  &y  the  Court.) 
1.  Masteb   and   Servant  «=»228(2)— Injuby 
TO  Servant— Defense— CoNTBiBUTOBT  Neo- 

LIOENOE. 

In  an  action  for  damages  for  injuries  al- 
leged to  have  resulted  from  a  violation  of  a 
statutory  duty  imposed  upon  a  master,  the  con- 
tributory negligence  of  the  person  injured  may 
be  urged  as  a  defense  thereto,  unless  such  de- 
fcusc  is  excluded  by  the  statute.  Jones  v. 
Oklahoma    Planing    Mill   Company,   147    Pac. 


2.  Masteb  and  Sebtant  «=9262(4>— Tbxai; 
«=>5f52(ll}— Action  tob  Injdbt— Answkb— 
Contbibutobt  NEOuaENCB— Evidence. 

The  answer  here 'is  sufficient  to  present  the 
defense  of  contributory  negligence,  but  in  the 
absence  of  any  evidence  tending  to  sustain  the 
same  the  trial  court  did  not  err  in  refusing  to 
submit  that  issue  to  the  Jury. 

3.  Masteb  asb  Sebtant  «=3258(8)— Aonos 
roE  Injubt— SuinciKNcT  o»  Petition— Vi- 
olation OF  Statxjtobt  Duty. 

The  petition  in  this  case  examined,  and 
it  is  held  the  s.ame  is  sufficient  to  bring  the 
cause  of  action  within  the  statute  imposing  cer- 
tain duties  upon  the  master,  although  the  stat- 
ute is  not  referred 'to  expreasly  or  by  its  terms. 

4.'  Masteb  and  Sebtant  «s»204(2)— Masteb's 
Statctobt*  Duties  —  Dbvbhses  —  Absuhf- 
TioN  OF  Risk. 
For  a  violation   of  a  statutory  doty,   the 

defense  of  assumed  risk  is  not  an  available  plea, 

but  the  same  is  a  valid  defoise  to  a  violation 

of  a  common-law  duty. 

5^7.  Afpeai.  and  Ebbob  «=>1050(1)  —  Evi- 
dence «=»471(19),  472(1),  506. 
6,  6,  and  7,  same  aa  1,  2,  and  S  in  Federal 
Oil  &  Gas  Company  t.  Campbell  (No.  7797) 
183  Pac.  894,  this  day  decided  by  this  court. 
/ 
Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Okmulgee  (boun- 
ty ;  Ernest  B.  Hughes,  Judge. 

Action  by  Pete  Bright  against  the  Okmul- 
gee Window  Glass  (3ompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  cause  remanded  for  a  new  trlaL 

Sherman  &,  Landon,  of  Kansas  C3ty,  Mo., 
and  Twyford  &  Smith,  of  Oklahoma  City,  for 
plaintiff  in  error. 

Eaton  &  Cowley  and  McCrory  &  Jolms,  all 
ot  Okmulgee,  for  defendant  in  error. 

HOOKER,  C.  In  the  petition  filed  in  this 
action  the  defendant  In  error  alleged  that, 
while  he  was  employed  by  plaintiff  in  error 
he  was  ordered  to  go  Inside  of  its  plant  and 
assist  in  the  ctmstruction  of  a  floor  therein ; 
that  said  floor  was  being  constructed  by  the 
laying  of  steel  plates  on  brick  pillars  12  to  15 
feet  high  and  10  feet  apart;  that  over  and 
across  said  plates  were  placed  certain  other 
steel  or  iron  plates,  or  railings,  extending 
about  30  feet  long,  parall^  with  each,  other 
and  about  6  feet  apart;  that  these  plates  or 
railings  were  wedged,  and  thereupon  were 
placed  planks  upon  which  he  and  the  other 
employes  were  working;  that  the  company 
negligently  and  unnecessarily  caused  large 
timbers  to  be  placed  upon  this  floor  without 
any  intention  of  using  them,  and  as  a  result 
thereof  the  weight  of  said  timbers  caused  the 
floor  and  Jack  supporting  the  same  to  give 
way  or  kick  out,  which  caused  the  floor  upon 
which  plaintiff  was  engaged  at  work  to  fall 
to  the  ground  with  him  some  distance  of  12 
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or  15  feet.  Injuring  blm,  for  which  he  sues 
to  recover  damages  here. 

The  answer  was  a  general  denial,  a|i  at- 
tempted plea  of  contributory  negllgenc*  and 
assumption  of  risk,  and  upon  the  trial  below 
the  defendant  In  error  recovered  Judgment, 
to  reverse  which  an  appeal  is  had  to  this 
court      , 

The  company  asserts  that  it  is  entitled  to 
a  reversal  here  for  the  following  reasons,  to 
wit:  (1)  Failure  of  the  court  to  submit  the 
issue  of  contributory  negligence  to  the  Jury; 
(2)  failure  of  the  court  to  submit  the  issue 
of  assumed  risk  to  the  Jury ;  (3)  the  admis- 
sion of  the  opinion  testimony  of  the  purported 
expert  witnesses,  W.  S.  Moore  and  V.  I#.  Haw- 
kins, on  the  guestlcm  of  negligence;  (4)  the 
excessive  verdict;  (5)  error  of  the  court  in 
giving  instructions  Nos.  2,  3,  5,  and  6. 

We  will  now  discuss  these  propositions  as 
they  are  presented  by  the  plaintiff  In  error. 

[1]  This  court  In  the  well-considered  case 
of  Jones  V.  Oklahoma  Planing  Mill  &  Mfg. 
Co.,  147  Pac.  999,  has  said: 

"In  an  action  for  damages  for  injuries  al- 
leged to  have  resulted  from  a  violation  of  a 
Btatutory  duty  imposed  upon  a  master,  the 
contributory  negligence  of  tlie  person  injured 
may  be  urged  as  a  defense  thereto,  unless  such 
defense  is  excluded  by  the  statute." 

[2,  S]  This  action  is  brought  to  recover 
damages  alleged  to  have  accrued  by  reason  of 
the  violation  of  section  3772,  Revised  Laws  of 
1910,  and  by  reference  to  that  statute  we  fall 
to  And  any  provision  of  law  excluding  the 
defense  of  contributory  negligence ;  hence  it 
follows  that  the  plea  of  contributory  negli- 
gence is  a  proper  defense  to  this  action.  If 
the  same  is  properly  pleaded  and  there  is  any 
evidence  supporting  the  same.  The  plea  of 
contributory  negligence  relied  upon  by  the 
company  here  is  as  follows: 

"Defendant,  further  answering  said  petition, 
and  as  a  defense  thereto,  alleges  and  avers  that 
if  the  plaintiff  was  injured  as  alleged  in  said 
petition  the  said  injuries  were  received  by  him 
by  reason  of  his  own  fault  and  negligence,  which 
directly,  contributed  thereto." 

No  motion  was  made  by  the  plaintiff  below 
to  require  the  defendant  company  to  mnke  Its 
plea  of  contributory  negligence  more  definite 
or  certain,  and  in  the  absence  thereof  we  are 
inclined  to  the  opinion  that  the  answer  as 
pleaded  was  sufficient  to  raise  the  question 
of  contributory  negligence,  if  the  evidence  in 
the  case  Justifies  the  same.  Upon  the  et- 
aminatlon  of  the  petition  here,  we  are  of  the 
opinion  that  the  same  Is  for  damages  accru- 
ing from  the  violation  of  a  statutory  duty, 
and  while  the  statute  itself,  which  the  com- 
pany so  charged  with  having  violated.  Is  not 
referred  to,  yet  the  facts  set  forth  In  the 
petition  are  sufficient  to  bring  the  case  within 
the  statute,  and  this  court,  in  the  case  of 
S.  L.  &  S.  F.  B.  Co,  V.  Snowden,  149  Pac.  1088, 
said: 


"A  case  which,  by  allegation  and  proof,  is 
brought  within  the  Employers'  Liability  Art 
of  April  22,  1908,  35  Stat.  65,  c  149  (U.  8. 
Comp.  St.  1913,  iS  8657-8865),  is  controlled 
by  that  act,  although  its  provisions  may  not 
have  been  referred  to  in  express  terms  in  the 
pleadings  or  presented  at  the  trial." 

And  the  plea  of  contributory  negligence  la 
permissible  under  the  statute  aforesaid,  but 
upon  an  examination  of  the  record  here  we 
are  unable  to  find  any  evidence  wWch  would 
Justify  the  court  in  submitting  the  question 
of  contributory  negligence  to  the  Jury.  While 
under  the  Constitution  the  defense  of  con- 
tributory negligence  is  a  question  of  fact,  al- 
ways to  be  decided  by  the  Jury,  yet,  where 
there  is  no  evidence  relative  thereto,  it  can- 
not be  prejudicial  error  to  refuse  to  submit 
that  issue  to  the  Jury. 

It  is  asserted  that  the  court  committed  er- 
ror In  failing  to  submit  such  defense  to  the 
Jury.  To  this  we  cannot  agree,  for  the  rea- 
son stated  above,  that  there  Is  no  evidence 
here  supporting  the  defendant's  theory  of  con- 
tributory negligence. 

[4]  With  reference  to  the  second  proposl- 
tlcn  of  the  assumption  of  risk,  this  court  In 
a  number  of  cases  has  said  that,  tor  a  viola- 
tion of  a  statutory  duty,  assumed  risk  is  not 
available  to  the  defendant  as  a  defense  to 
the  cause  of  action  set  forth  by  the  injured 
party.  See  Great  Western  Coal  &  Coke  Co.  v. 
Cunningham,  43  Okl.  417,  148  Pac.  28.  But 
for  the  violation  of  a  common-law  duty,  the 
assumption  of  risk  is  a  valid  defense. 

We  do  not  feel  disposed  to  disturb  the  ver- 
dict on  account  of  the  claim  of  the  plaintiff 
in  error  that  the  damages  Imposed  were  ex- 
cessive, for  If  the  testimony  of  the  defend- 
ant in  error  Is  to  be  believed  and  relied  upon, 
then  the  Jury  was  Justified  In  rendering  a 
vefdlct  for  this  amount.  While  we  conceive 
that  the  evidence  as  to  the  extent  of  the  in- 
Jury  Is  not  as  accurate  or  as  definite  as  In 
other  cases,  yet,  the  testimony  of  the  defend- 
ant in  error  in  this  case  was  sufficient  for  the 
Jury  to  believe  that  the  defendant  in  error 
was  a  physical  wreck  on  account  thereof,  and 
might  possibly,  before  life  had  departed,  be- 
come ft  mental  wreck.  This  being  true,  the 
Verdict  of  the  Jury  fixing  his  damages  will 
not  be  disturbed  by  this  court 

The  objection  urged  by  the  plaintiff  in 
error  as  to  instructions  Nos.  2  and  5  are  not 
tenable.  We  have  examined  the  Instructions 
here,  and  the  same  seem  to  fairly  present  the 
law  of  the  case  to  the  Jury. 

[5-7]  As  to  the  other  ground  relied  upon  by 
the  plaintiff  In  error  for  a  reversal  here,  a 
more  serious  proposition  is  presented. 

When  the  witness  Moore  was  being  examin- 
ed the  following  proceedings  were  had: 

"Q.  Mr.  Moore,  I  will  ask  yon  this  question: 
Assuming  that  it  was  necessary  to  elevate  the 
north  end  of  the  floor  6  inches,  5  or  6  inches, 
which  was  constructed  of  railroad  Irons  run- 
ning liorth  and  south  20  to  30  feet  long  over 
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railroad  iroiia  nmninK  east  and  west  10  or  12 
feet  long,  which  were  resting  directly  upon 
pillars  9  or  10  feet  high;  and  assoming  tiiat 
there  were  2x4's  so  cut  and  placed  as  to  be 
2  feet  apart  and  standing  on  their  edge,  npon 
edge,  between  the  rails  running  north  and  south, 
upon  which  2x4'8  were  planlcs  1x12,  pla^ 
and  fastened;  and  assuming  that  ther«  were 
certain  arch  forms,  weighing  from  600  to  600 
poimda  and  from  ^  to  30  feet  long,  resting  in 
a  position  so  as  to  cause  these  forms  to  lie  and 
rest  upon  a  portion  of  the  floor  which  had  al- 
ready been  completedC,  and  which  was  some  6 
inches  lower  than  that  portion  that  you  were 
desirous  of  raising  or  had  been  raised;  and 
assuming  that  these  pieces  of  timber  extended 
over  some  5  or  6  feet  and  rested  upon  and  were 
in  contact  with  that  portion  of  the  floor  that 
had  been  jaclced  up  or  raised;  and  assuming 
that  the  east  rail  running  north  and  south 
had  been  raised  a  distance  of  say  some  6  or  6 
inches  and  propped,  a  4x4  or  4x6  had  been 
placed  on  the  ground  directly  under  this  rail 
in  such  a  way  as  to  brace  it  up;  and  assum- 
ing that  the  west  rail  running  north  and  south 
had  been  raised  and  certain  loose  bricks  placed 
upon  the  pillar  and  in  contact  with  it;  and  as- 
suming a  jack  was  placed  on  a  block  on  the 
ground  directly  under  the  middle  pail  running 
north  and  south,  upon  the  toe  of  that  jack  was 
placed  a  4x4  piece  of  timber  long  enough  to 
reach  from  the  jack  to  the  middle  rail,  in  such 
a  way  as  to  raise  the  rail  by  means  of  work- 
ing the  jack  up;  and  assuming  that  that  was 
raised  in  that  manner  5  or  6  inches  and  ele- 
vated in  that  manner,  upon  which  men  were 
to  work,  and  placed  at  the  north  end  of  that 
section  of  the  floor  upon  those  pillars  was  a  10 
or  12  foot  railroad  iron;  and  assuming  two 
men  were  standing  upon  that  portion  of  the 
floor  and  hold  of  a  rope  which  was  tied  to 
this  railroad  iron  10  or  12  feet  long— would  you, 
from  your  experience  and  knowledge  of  how  to 
do  those  things,  would  you  consider  that  a 
safe  place  or  prop  which  this  work  was  being 
done? 

"Mr.  Hiatt:  Defendant  objects  to  the  ques- 
tion as  being  incompetent,  Irrelevant,  and  im- 
material, and  for  the  further  reason  that  the 
facts  assumed  in  the  question  have  not  i>een 
proven  to  have  existed  in  the  building  at  the 
time  of  the  accident. 

"By  the  Court:   Overruled. 

"Mr.  Hiatt:   Defendant  excepts. 

"A.  I  won't  be  sure  that  I  understand  the 
condition ;  as  I  understand  from  your  state- 
ment now,  there  were  long  rails  placed  across 
other  rails,  and  they  had  placed  a  jack  under 
this  center  rail  and  raised  it  up;  after  them 
two  rails  had  been  raised  there  was  a  false 
floor  or  temporary  floor  there  that  the  men 
was  working  on,  and  a  piece  of  timber  sitting 
on  the  jack,  and  8  or  10  feet  long,  and  raising 
the  center  rail— is  that  the  idea? 

"Q.  Yes,  sir. 

"A.  Was  there  no  other  props  in  there  un- 
der this,  except  the  jack? 

"Q.  Assuming  that  there  were  not  any  other 
props. 

"A.  I  would  not  consider  that  a  safe  place 
to  put  men  in. 

"Q.  Why? 

"A.  Well,  it  is  entirely  too  hazardous  a  prop- 


osition, and  to  risk  a  Jack,  to  liak  nothing  but 
a  jack  to  hold  up  a  thing  of  that  land,  why  in 
my  estimation  it  takes  somewhat  the  form  of 
a  deadfalL  I  have  had  quite  a  lot  of  experience 
in  raising  things  of  that  kind,  and  have  never 
hurt  a  man  yet,  but  I  always  made  sure  the 
thing  would  never  go  down  until  I  would  take 
it  down ;  I  would  shore  up  under  it  until  I 
would  consider  it  a  safe  place  to  put  men." 

And  while  the  witness  Hawkins  was  upon 
the  stand,  the  following  proceedings  were 
had: 

'*Q.  Mr.  Hawkins,  I  show  you  a  plat  here, 
showing  or  representing  a  section  of  floor,  and 
assuming  that  that  represents  the  section  of 
the  floor  that  was  being  boilt— 

"By  the  Court:  To  what  plat  are  yon  re- 
ferring? 

"Air.  Eaton:  Plaintiff's  Exhibit  A  in  the 
deposition  of  John  W.  Clark, 
—and  constructed  for  the  Okmulgee  Glass  Plant 
Company,  window  glass  company,  and  assum- 
ing that  that  section  of  floor  is  20  to  30  feet 
long  north  and  south  and  10  or  12  feet  wide 
east  and  west,  and  that  it  consisted  of  railrbad 
irons  and  certain  pillars,  brick  pillars,  and 
that  these  railroad  irons  were  placed  in  such 
a  position,  those  running  east  and  west  were 
resting  directly  upon  pillars,  and  that  upon 
them  those  running  north  and  south  were  rest- 
ing, and  that  2x4'8  were  so  put  and  placed  as 
to  range  about  2  feet  apart  and  running  east 
and  west  between  the  rails  running  north  and 
south;  and  assuming  that  upon  those  2x4's  were 
placed  planks  12  feet  long,  1x12,  we  will  say, 
and  probably  some  of  them  12  to  14  or  16  feet 
long,  and  that  it  became  necessary  to  jack  up 
or  raise  up  the  north  end  of  these  rails  run- 
ning north  and  south;  aiM  assuming  that  they 
bad  jacked  up  the  east  rail  5  or  6  inches  and 
placed  a  shore  prop  under  it  consisting  of  a 
piece  of  timber  long  enough  to  reach  from  the 
ground  to  the  rail,  and  being  a  4x4  or  a  4x6; 
and  assuming  that  the  west  rail  running  north 
and  south  had  been  raised  to  an  elevation  of 
5  or  6  inches  and  certain  loose  brick  had  been 
placed  upon  it,  upon  the  pillar,  and  assuming 
that  a  jack  had  been  placed  upon  a  block  some 
4  or  5  feet  south  of  the  north  end  of  the  middle 
rail  running  north  and  south,  in  such  a  posi- 
tion as  to  rest  directly  upon  a  block  on  the 
ground,  and  that  a  piece  of  timber  4x4  or 
4x6  was  placed  npon  the  toe  of  this  jack  and 
extended  up  and  was  in  contact  with  the  mid- 
dle rail,  and  that  this  jack  had  been  Worked  and 
used,  worked  up  so  as  to  raise  or  elevate  this 
roil  5  or  6  inches  and  left  in  that  position, 
and  assuming  that  men  were  placed  on  a  por- 
tion of  this  floor  at  a  point  near  where  this 
jack  was  or  near  the  north  end  of  it,  and  were 
engaged  at  the  time  in  holding  a  rope  tied 
around  a  rail  10  or  12  feet  long,  which  was  at 
the  time  being  placed  under  the  north  end  of 
these  rails  running  north  and  south  of  these 
pillars,  and  assuming  that  certain  pieces  of 
timber  or  arch  forms  25  to  30  feet  long,  and 
weighing  from  500  to  600  pounds,  had  been 
placed  in  such  a  position  so  that  a  portion  of 
these  timbers  would  rest  upon  the  west  part 
of  the  floor,  rest  upon  that  part  of  the  floor 
which  was  directly  west  of  this  floor,  and  to 
extend  over  and  in  contact  with  a  -  portion  of 
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this  floor  that  vaa  so  raised  aa  I  faave  describ- 
ed to  you  and  propped ;  and  assuming  that  the 
west  part  of  the  floor  was  some  6  or  8  inches 
lower  than  that  portion  under  which  these  props 
were  so  placed  as  I  have  described  to  you; 
and  assuming  that  these  pieces  of  timber  ex- 
tended over  5  or  6  feet  on  that  portion  of  the 
floor  and  were  there  at  the  time  the  middle 
rail  was  being  "jacked  up  as  I  hare  deacribed 
to  yoo — I  will  ask  you  if,  in  your  opinion,  the 
manner  of  elevating  thia  jack  under  this  piece 
of  timber  and  the  piece  of  timbei'  aa  a  prop  or 
means  of  support  for  holding  up  the  rail  was 
.safe  or  reasonably  safe? 

"Mr.  Hiatt:  To  which  question  the  defendant 
objects  for  the  reason  that  it  is  incompetent, 
irrelevant,  and  immaterial,  and  for  the  further 
reason  that  plaintiff  has  not  shown  by  the  ev- 
idence that  the  conditionB  and  facts  assumed 
is  the  question  actually  existed  at  the  place 
or  time  of  the  accident. 

"By  the  Court:    Overruled. 

"Mr.  Eaton:    Defendant  excepts. 

"A.  I  don't  believe  I  could  answer  without 
asking  a  question. 

"Q.  All  right. 

"A.  You  say  this  was  a  4x4  sitting  on  the 
toe  of  the  ratchet  jack  I  presume?  ' 

"Q.  Tee,  sir. 

"A.  And  then  raised  4  or  6  inches  after  the 
4x4  was  set  under  this  rail  and  then  the  ratch- 
et jack  raised  5  or  6  inches  and  not  shored  un- 
der? 

"Q.  Tes,  sir;  assuming  that  there  was  no 
other  props  but  this,  and  left  in  that  condition. 

"A.  No;    I   would  not  consider  it  safe." 


It  is  asserted  here  that  the  effect  of  these 
questions  was  to  cause  the  witness  to  pass 
upon  the  ultimate  facts  in  this  case,  thereby 
Invading  the  province  of  the  Jury. 

Opinion  evidence,  as  a  rule,  should  not  be 
given  to  the  Jury,  but  the  witness  should  be 
required  to  state  the  facts,  and  before  a  wit- 
ness can  be  authorl«ed  to  give  an  opinion  an 
exception  to  the  general  rule  must  be  raade. 
The  evidence  here  discloses  that  the  injury 
alleged  to  have  been  received  by  the  defend- 
ant tn  error  was  said  to  have  occorred  in  the 
following  way: 

"The  accident  occurred  in  the  afternoon,  in- 
side the  building.  I  had  received  instructions 
from  the  superintendent  to  lower  a  part  of  the 
floor.  The  section,  however,  we  were  working 
on  at  the  time  was  not  to  be  lowered;  it  was 
all  completed  but  one  length  of  rail  about  12 
feet  long,  which  lay  on  top  of  brick  piers  to 
support  rails  which  lay,  the  other  way  and 
were  about  20  feet  Iqng.  Mr.  Bright  was  out 
on  this  section  of  floor  when  the  supports  gave 
way,  and  he  fell  in  the  basement.  Mr.  Bright 
was  pulling  up  thia  rail  with  a  rope.  I  was 
on  the  brick  pier  to  land  the  end  of  the  rail, 
and  there  were  a  couple  of  men  to  land  the 
other  end  on  the  other  pier,  but  all  at  once 
the  floor  gave  way,  and  Mr.  Bright  fell  in  the 
basement.  •  •  •  Wg  were  finishing  the 
last  section  at  the  time  of  the  accident.  •  •  • 
The  fall  was  caused  by  a  weight,  too  much 
weight.  *  *  *  I  mean  more  tlian  the  sup- 
ports under  it  would  bear  np.     •     •     •    '^« 
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had  raised  the  rails  with  jacks;  they  were 
placed  under  one  end  of  the  rail  for  the  purpose 
of  raising  the  rail  up  to  remove  it  for  the 
purpose  of  raising  (substituting)  another.  We 
had  raised  the  floor  to  sufficient  height  to  al- 
low the  removal  of  the  rail.  We  taken  a 
4x4  timber  sufficient  length  to  reach  the  jack 
sitting  OQ  the  block^  and  the  rail  (railroad 
rail)  to  be  raised,  then  we  worked  the  jack  and 
raised  the  rail.  The  pillars  were  8  or  9  feet 
high,  constructed  of  brick  about  10  feet  apart, 
square  each  way.  Upon  these  brick  pillars 
rested  certain  rails.  The  rails  directly  on  these 
pillars  ran  east  and  west.  On  the  rails  run- 
ning east  and  west  were  the  rails  north  and 
south.  The  rails  running  east  and  west  were 
30  feet;  those  running  north  and  south  were 
20  feet.  Three  rails  ran  east  and  west  on 
these  two  sections,  and  three  north  and  south. 
They  were  secondhand  railroad  tracks.  The 
middle  rails  running  north  and  south  were 
supported  by  rails  running  east  and  west. 
There  were  2x4's  between  the  long  rails  run- 
ning north  and  south,  placed  about  2  feet  apart 
They  were  cut  in  to  fit  the  rail,  and  stood  on 
edge.  This  was  covered  by  1x12  planking.  The 
2x4's  between  the  long  rails  running  north  and 
south  were  plaOed  there  to  support  these  plank- 
ing to  spread  concrete  on  top  of,  and  also  held 
the  rails  in  position.  We  raised  this  section 
.of  the  floor  which  fell  to  remove  a  long  rail, 
and  pot  in  a  short  one.  We  had  only  raised  the 
north  end.  At  the  time  we  raised  the  north 
end  the  cross-pieces  were  resting  upon  the  pil- 
lars. We  had  placed  a  jack  and  a  piece  of 
timber  about.  8  or  4  feet  from  the  end  of  the 
center  rail.  The  jack  and  timber  were  locat- 
ed in  such  a  way  as  to  be  perpendicular. 
There  were  no  other  braces,  props,  or  supports 
under  the  center  rail  at  the  time  the  floor 
fell.  The  west  rail  had  been  raised  up,  and 
some  brick  had  been  put  under  the  north  end 
of  it.  The  east  rail  running  north  and  south 
at  the  time  of  the  accident  had  a  4x4  timber 
Betting  under  it.  The  center  rail  running  north 
and  south  at  the  north  end  fell,  the  rail  un- 
der which  the  jack  and  piece  of  timber  were 
placed.  At  the  time  the  floor  fell  Mr.  Bright 
was  standing  on  the  east  side  near  the  north 
end.  The  floor  fell  something  like  8  or  9  feet. 
The  north  end  of  center  rail  landed  on  the 
ground,  and  laid  up  over  the  center  rail  un- 
der the  brick  piers.  In  other  words  the  north 
end  went  down  and  the  south  end  went  up," 

Now,  the  question  to  be  determined  here  is: 
Did  the  court  commit  an  error  when  these 
witnesses  were  permitted  to  give  their  opin- 
ion as  to  whether  the  place  was  safe? 

The  views  this  day  expressed  In  the  case 
of  Federal  Oil  Co.  v.  D.  C.  Campbell  (No. 
7797)  183  Pac.  894,  not  yet  oflJcially  reported, 
will  present  our  views  upon  the  admission  of 
this  testimony.  We  think  this  evidence  was 
prejudicial  to  the  rights  of  the  plaintiff  in 
error,  and  under  the  record  here  should  oper- 
ate as  a  reversal  of  this  cause. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  trial. 

FEB  CURIAM.   Adopted  in  wholei 
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VINSON  T.  DAVIS.     (No.  10110.) 

(Supreme  Court  of  Oklahoma;     July  29,  1919. 
Rehearing  Denied  Sept  SO,  1919.) 

(Eyttahus  ly  the  Court.) 
ExKOOTOBS  AND  Aduinibtbatobs  (S=>524(1)— 

■FOBEION  EXXCUTOS  CAN  SUE  FOB  MONKT 
DiVEBTED  BY  HiS  ATTOBNEY  TO  FEBS  OF  AD- 
UINISTBATOB    OF    ANOTHEB    ESTATK. 

N.  died  in  Pottawatomie  county,  Okl.,  leay- 
inir  surviving  him  as  his  sole  and  only  heir,  C, 
who  resided  in  Salem  county,  N.  J.  C.  secured 
an  order  from  the  county  court  of  Pottawatomie 
county,  Okl.,  authorizing  V.,  the  administrator 
of  the  estate  of  N.,  to  disburse  to  her  $45,000. 
Before  the  order  was  effectuated  C.  died.  The 
last  will  and  testament  of  C.  was  duly  pro- 
hated  in  the  surrogate's  court  of  Salem  county, 
N.  J.,  and  D.  qualified  as  executor  under  the 
will.  D.,  as  executor,  authorized  R.,  an  attor- 
ney in  Oklahoma,  to  receive  from  V.,  admin- 
istrator aforesaid,  the  $45,000.  After  V.  had 
paid  R.  this  amount,  R.  paid  to  V.,  out  of  the 
sum  BO  received,  $5,000,  in  full  of  all  fees  and 
diargea  of  V.  aa  administrator  of  N.'s  estate. 
This  payment  was  made  without  authority  from 
D.  H«ld,  that  D.  waa  the  proper  party  to 
bring  suit  against  V.  to  recover  the  $6,000. 

(Additional  Syllatua  iy  EdttoritU  Staff.) 

2.  Evidenck  €=>65— Attobney  Pbesuued  to 
Know  Liuitations  of  His  Authobity. 
An  attorney,  who  as  administrator  was  au- 
thorised by  the  sole  heir  under  order  of  the 
county  court  to  disburse  to  her  a  certain  amount 
of  intestate's  estate,  was  bound  to  know  and 
is  presumed  to  know  the  limitations  which  the 
law  places  upon  the  authority  of  an  attorney. 

8.  Attobnty  and  Client  «=»101(1)— Attob- 
wrr  Cannot  Bind  Client  by  Coufbomibe 
OF  Pending  Suit. 
An  attorney,  by  virtue  of  hia  retainer,  may 
do  all  things  clearly  pertaining  to  the  prosecu- 
tion of  his  client's  cause  and  the  protection  of 
his  client's  interest  involved  in  the  action,  but 
without  further  express  authority  cannot  bind 
his  client  by  compromise  of  a  pending  suit,  or 
other  matter  intrusted  to  his  care. 

Error  from  District  Court,  Pottawatomie 
County;   Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  J.  Warren  Davis,  executor  of 
Harriet  Nichols  Cook,  deceased,  against  S. 
C.  Vinson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Maben  &  Pitman,  of  Shawnee,  for  plain- 
tiff in  error. 

T.  O.  Cutlip,  of  Tecumseh,  for  defendant 
in  error. 


PrrCHFORD,  J.  This  case  waa  Institut- 
ed in  the  district  court  of  Pottawatomie 
county  on  the  23d  of  August,  1917.  In  the 
court  below  the  plaintiff  in  error  was  de- 
fendant and  the  defendant  In  error  was 
plaintiff.     For  convenience,  the  parties  will 


be  referred  to  according  to  the  position  they 
occupied  In  the  lower  court  The  defendant 
had  for  some  time  been  the  administrator  of 
the  estate  of  Enos  Nichols,  deceased,  and  at 
the  time  the  suit  was  filed  the  plaintiff 
claimed  to  be  the  executor  of  the  estate  of 
Harriet  Nichols  Cook,  deceased.  In  the  de- 
cree of  heirship  In  the  Enos  Nichols  estate, 
the  said  Harriet  Nichols  Cook  was  found 
and  decreed  to  be  the  sole  next  of  kin  and 
heir  at  law  of  the  said  Enos  Nichols,  and 
entitled  to  his  estate.  On  August  16,  1912, 
Mrs.  Cook,  Jn  due  form,  declared  and  pnb- 
llshed  her  last  will  and  testament,  and  there- 
in nominated  J.  Warren  Davis  sole  execu- 
tor of  her  estate.  Mrs.  Cook  departed  this 
life  on  or  about  the  LSth  day  of  April,  1913, 
at  Salem,  N.  J.,  and  thereafter  her  will  was 
admitted  to  probate  in  the  surrogate's  court 
of  and  for  the  county  of  Salem,  N.  J.,  and 
the  defendant  was  duly  am>olnted  and  com- 
missioned as  sole  executor  of  her  wIU. 
Thereafter,  on  June  5,  1913,  her  will  was 
probated  by  the  county  court  of  Pottawat- 
omie' county,  OkL  An  order  of  partial  dis- 
tribution of  the  funds  of  the  estate  of  Enos 
Nichols  In  the  amount  of  $45,000  to  the  heir 
at  law  of  Enos  Nichols  was  made  by  the 
county  court  of  Pottawatomie  county,  and 
the  defendant  as  administrator  of  said  es- 
tate was  ordered  to  disburse  said  amount 
to  Mrs.  Cook.  Before  the  order  coold  be 
effectuated,  Mrs.  Cook  died,  and  after  the 
plaintiff  was  commissioned  as  executor  of 
her  will  the  county  court  of  Pottawatomie 
county  directed  the  defendant  as  said  ad- 
ministrator to  disburse  said  amount  to  the 
plaintiff  as  executor  and  representative  of 
the  Cook  estate.  In  compliance  with  said 
order,  the  defendant  on  September  19,  1915. 
drew  his  check  for  the  amount  of  $45,000 
against  the  fund  of  Said  Nichols  estate  un- 
der his  control  as  administrator  thereof,  and 
payable  to  the  order  of  J.  Warren  Davis, 
executor,  and  F.  H.  Riley,  his  attorney.  This 
check  was  delivered  to  F.  H.  Riley,  attor- 
ney for  the  plaintlfl,  on  February  11,  1916. 
The  check  was  received  by  Riley  as  attorney 
for  the  plaintiff,  and  indorsed  and  deposited 
In  the  Shawnee  National  Bank  to  the  Joint 
credit  of  Riley  and  one  R.  W.  Cook. 

After  the  $45,000  check  was  delivered  to 
Mr.  Riley  and  the  amount  deposited  in  the 
bank,  there  were  then  gathered  together,  in 
the  office  of  the  defendant  the  defendant 
S.  0.  Vinson,  T.  G.  Cutlip,  R.  W.  Cook,  and 
F.  H.  Riley.  The  question  was  then  and 
there  discussed  as  to  the  amount  of  fees 
that  should  be  allowed  the  defendant  aa  ad- 
jnlnistrator  in  the  Enos  Nichols  estate. 
There  seems  also  to  have  been  quite  a  dis- 
cussion as  to  the  amount  of  fees  that  should 
be  allowed  to  the  attorneys  for  the  plain- 
tiff.   Finally  It  appears  that  all  these  mat- 
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ters  were  amicably  and  satisfactorily  ad-  ( 
justed,  and  the  $46,000  was  then  distributed 
among  the  parties  easily  and  speedily — the 
defendant  receiving  $5,000,  as  compensation 
as  administrator  in  the  Enos  Nichols  estate ; 
Mr.  F.  H.  Riley  receiving  $10,000.  presum- 
ably as  attorney  for  the  executor  in  New 
Jersey;  Mr.  R.  W.  Cook  receiving  $5,000; 
Mr.  T.  G.  Outllp,  $2,500;  and  Mr.  Bmbry, 
$4,000.  It  appears  that  Mr.  Riley  wrote  the 
checks,  and  was  assisted  by  Mr.  Cook;  that 
Is,  Mr.  Cook  would  call  off  the  names  and 
the  amounts  for  which  the  cbeclu  should  be 
written.  After  making  the  foregoing  dis- 
tribution. It  appears  that  three  of  the  special 
legatees  in  Mrs.  Cook's  will  were  paid  $4,000 
apiece,  and  the  remainder  was  sent  to  cer- 
tain heirs  in  New  Jersey  and  Philadelphia, 
but  the  plain tlfC  appears  to  bare  been  en- 
tirely Ignored. 

Upon  the  conclusion  of  all  the  evidence, 
the  court  found  that  the  plaintiff  should  have 
.  recovered  from  the  defendant  the  sum  of 
$5,000,  with  Interest  thereon,  less  one-twelfth 
of  said  sum  of  $6,000,  in  the  amount  of 
$416.66,  together  with  Interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  from  the  Uth 
•day  of  February,  1916,  the  Interest  amount- 
ing to  $473.57;  total  amount  of  the  Judg- 
ment against  the  defendant  being  $5,056.91. 
It  would  appear  that  the  trial  court  deduct- 
ed from  the  amount  to  which  the  plaintiff 
was  entitled  the  Interest  of  Mr.  Cook,  on  the 
theory  that  Cook  had  assigned  his  Interest 
to  Vinson  in  the  transaction  wherein  the  dis- 
tribution took  place,  and  that  such  Interest 
so  assigned  was  an  advancement,  and  should 
be  set  off  against  his  interest  when  the  Cook 
estate  was  settled.  The  assignments  of  error 
argued  by  the  defendant  are  as  follows: 

(1)  Tliat  the  court  erred  in  refusing  to  enter 
judgment  for  the  defendant  at  the  close  of  the 
plaintiff's  testimony  and  at  the  dose  of  all  the 
testimony. 
I  (2)  That  the  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial,  which  wag  duly 
excepted  to  at  the  time. 

(3)  That  the  court  erred  in  rendering  judg- 
ment for  the  plaintiff  and  against  the  defend- 
ant, for  the  reason  that  the  defendant  in  error 
ia  without  legal  capacity  to  sue  or  maintain 
said  action. 

We  are  not  advised  as  to  the  course  pur- 
sued by  plaintiff  to  recover  the  various  sums 
paid  out  of  $45,000,  further  than  this  action 
against  the  defendant  Counsel  for  defend- 
ant has  been  notably  industrious  In  prepar- 
ing a  very  able  and  elaborate  bfief,  in  which 
the  facts  in  the  case  have  been  exhaustively 
discussed,  but  has  entirely  overlooked  the 
Importance  of  citing  a  single  authority  from 
our  own,  or  any  other  court  or  any  writer, 
supporting  his  contentions.  Under  section 
6465,  R.  L.  1910,  the  defendant  had  authori- 
ty to  deliver  to  the  executor  of  the  last  wlU 
of  Harriet  Nichols  Cook  the  $45,000,  and  np- 
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on  the  delivery  of  the  same  in.  accordance 
with  the  order  of  the  county  court  of  Pot- 
tawatomie county  he  was  fully  discharged  in 
relation  to  isald  sum.  Under  section  245,  Id., 
an  attorney  has  power  to  receive  for  his 
client  money  claimed  by  his  client  in  an  ac- 
tion or  proceeding  during  the  pendency 
thereof,  or  afterwards,  unless  he  has  been 
previously  discharged  by  his  client  and  upon 
payment  thereof,  to  discharge  the  claim. 
[2, 3]  We  ascertain  from  the  record  that 
the  plaintiff  was  not  present  in  person  at 
the  complete  division  and  disbursement  of 
the  $45,000,  nor  Is  there  the  remotest  evi- 
dence of  anything  indicating  that  the  plain- 
tiff had  the  least  intimation  that  in  the  state 
of  Oklahoma  the  relation  of  attorney  and 
client  could  or  would  be  construed  by  a^y 
one  as  giving  the  attorney,  after  receiving 
money  for  his  client,  authority  to  entirely 
eliminate  the  client  in  the  transaction,  and 
Ignore  his  Interest  In  the  premises,  or  that 
the  attorney  would  be  empowered  to  squan- 
der, dissipate,  or  give  away  the  funds  re- 
ceived .  for  and  in  the  name  of  the  client 
Defendant  was  bound  to  know,  and  we  are 
to  presume  that  he  did  know,  the  limitations 
which  the  law  places  on  the  authority  of  an 
attorney.  In  First  State  Bank  of  Indlahoma 
V.  Carr  (decided  by  this  court  April  24, 1918, 
not  yet  oflBcially  reported)  180  Pac.  856,  It 
Is  said: 

"The  authorities  are  almost  uniform  to  the 
effect  that  an  attorney,  by  virtue  of  his  retain- 
er, ia  authorized  to  do  ail  things  fairly  pertain- 
ing to  the  prosecution  of  his  client's  cause  and 
the  protection  of  his  client's  interest  involved 
in  the  action,  but  by  mere  virtue  of  his  retainer, 
without  expross  authority,  is  not  authorized  to 
bind  liis  client  by  a  compromise  of  a  pending 
suit  or  other  matter  intrusted  to  his  care." 

To  the  same  effect  see  Scott  v.  Moore, 
52  Okl.  200,  152  Pac.  823;  Turner  y.  Flem- 
ing, 37  OkL  76,  130  Pac.  651,  45  L.  R.  A. 
(N.  S.)  266,  Ann.  Oas.  1916B,  831. 

[1]  The  plaintiff  himself  would  not  have 
been  authorized  to  make  this  payment  to 
the  defendant  The  defendant  was  the  ad- 
ministrator of  the  estate  of  Enos  Nichols. 
The  services  for  which  he  claimed  the 
$5,000  due  him  were  services  rendered  for 
the  estate  of  which  he  was  administrator. 
He  was  not  a  creditor,  nor  did  he  have  any 
claim  against  the  estate  of  Mrs.  Cook.  He 
had  no  right  to  look  to  that  estate  for  his 
compensation.  Sections  6425  and  &127,  R. 
U  1910,  provide  how  these  fees  shall  be 
paid.  There  was  no  privity  between  the  es- 
tate of  Enos  Nichols,  deceased,  and  that  of 
Harriet  Nichols  Cook,  nor  any  privity  In  the 
management  or  control  of  the  two  estates. 
The  defendant  was  under  the  control  and 
supervisioB  of  the  county  court  of  Pottawat- 
omie county,  OkL,  while  the  plaintiff,  as 
executor,  was  under  the  control  and  super- 
vision of  the  orphans'  court  of  Salem  county. 


Digitized  by 


Google 


904 


183  PACIFIC  REPOBTEB 


(Okl. 


N.  J.  As  we  bave  noted,  the  |5,000  paid  de- 
fendant was  not  an  indebtedness  or  claim 
against  the  estate  of  Harriet  Kflchols  Cook, 
and  the  assets  of  the  latter  estate  could  not 
be  diverted  to  the  payment  of.  a  claim 
against  the  Enos  Nichols  estate,  as  was  at- 
tempted by  the  parties  so  assembled  and  act- 
ing on  the  11th  of  February,  1916.  We 
therefore  conclude  the  court  was  not  in  error 
in  refusing  to  enter  Judgment  for  defendant 
at  the  close  of  all  the  testimony. 

In  the  trial  of  the  cause  in  the  lower 
court,  the  defendant  sought  to  introduce  'evi- ' 
dence  for  the  purpose  of  showing  that  let- 
ters of  administration  issued  to  plaintiff  by 
the  county  court  of  Pottawatomie  county  on 
the  estate  of  Harriet  Nichols  Cook  had  been 
revoked,  and  that  Martin  C.  Fleming  bad 
been  appointed  as  such  administrator  and 
his  bond  fixed  at  $1,000,  and,  further,  that 
the  defendant  and  R.  W.  Cook  had  resigned 
08  agents  appointed  by  plaintiff  for  the  pur- 
pose of  securing  service  on  the  plaintiff  In 
the  event  he  was  sued  in  the  courts  of  Okla- 
homa, and  also  that  the  regular  county  Judge 
had  disqualified  himself  generally  in  the  Har- 
riet Nichols  Cook  estate  by  reason  of  bias 
and  prejudice.  We  must  keep  in  mind  that 
the  plaintiff  herein  is  suing  as  the  executor 
of  the  last  will  and  testament  of  Harriet 
Nichols  Cook  by  virtue  of  letters  issued  to 
him  from  the  surrogate's  court  of  Salem 
county,  N.  J.  Our  statutes  permitted  him  to 
sue  in  the  courts  of  this  state.  Section  6312, 
R.  L.  1910,  provides: 

"It  shall  be  lawful  for  any  person  or  persons 
to  whom  letters  testamentary  or  of  administra- 
tion have  been  granted,  by  the  proper  authority 
in  any  of  the  United  States  or  the  territories 
thereof,  to  maintain  or  defend  any  suit  or  ac- 
tion, and  to  prosecute  and  recover  any  claim  in 
the  courts  of  the  state  of  Oklahoma,  in  the  same 
manner  as  if  the  letters  testamentary  or  of  ad- 
ministration had  been  granted  to  such  person 
by  the  proper  authority  in  this  state.    •    »    •  " 

The  plaintiff  was  not  suing  as  administra- 
tor with  the  will  annexed  by  virtue  of  any 
order  of  the  county  court  of  Pottawatomie 
county,  and  we  are  unable  to  understand 
how  the  revocation  of  the  letters  Issued  by 
the  last-named  court  could  affect  this  action, 
or  what  connection  the  resignation  of  de- 
fendant and  R.  W.  Cook,  as  agents  for  serv- 
ice, could  have  with  the  case  at  bar.  Un- 
der section  6203,  R.  L.  1910,  it  is  provided: 

"Every  •  •  •  administrator  •••  ap- 
pointed in,  but  residing  out  of  the  state,  shall. 


before  entering  upon  the  duties  of  his  trust,  in 
writing,  appoint  an  agent  residing  in  the  coun- 
ty where  he  is  appointed,  and  shall  by  snch 
writing  stipulate  and  agree  that  the  service  of 
any  legal  process  against  him  as  such  •  •  « 
administrator  *  *  *  if  made  on  said  agent 
shall  be  of  the  same  legal  effect  as  if  made  on 
himself  personally  within  the  state.    •    •    *  " 

If  the  plaintiff  had  appointed  these  par- 
ties for  this  purpose,  and  suit  had  after- 
wards been  brought  against  the  plaintiff  In 
the  courts  of  Oklahoma,  and  service  had 
been  had  upon  the  agents  appointed  by  him, 
notwithstanding  they  had  attempted  to  re- 
sign, no  one  could  take  advantage  of  the 
service,  except  the  plaintiff  himself,  and  it 
is  doubtful  if  the  plaintiff  would  be  allowed 
to  Question  the  service;  nor  can  we  see 
what  connection  the  order  ottered  by  the 
county  Judge  of  Pottavfatomie  county,  dis- 
qualifying himself  to  act  In  any  matter  in- 
volving the  estate  of  Harriet  Nichols  Cook, 
could  have  with  the  present  action. 

It  is  not  necessary  for  tis  to,  at  this  time,- 
pass  upon  the  liability  of  the  plaintiff  to 
the  heirs  of  Harriet  Nichols  Cook  relative 
to  the  $45,000  received  by  Riley,  the  attor- 
ney for  the  plaintiff.  But  when  the  plain- 
tiff ascertained  that  any  part  of  this  money 
bad  been  diverted,  and  that  the  defendant 
had  been  imld,  or  had  received  from  Riley, 
the  $5,000,  with  no  authority  from  the  plain- 
tiff to  Riley  to  pay  this  sum,  the  plaintiff 
was  the  proper  party  to  bring  the  action  to 
recover  the  sum  so  diverted.  There  is  no  at- 
tempt to  show  that  the  letters  issued  to  the 
plaintiff  as  executor  by  the  courts  of  New 
Jersey  had  been  revoked.  It  therefore  fol- 
lows that  he  was  still  the  executor  of  the 
Inst  will  and  testament  of  Harriet  Nichols 
Cook,  and  the  defendant,  without  right,  hav- 
ing received  $5,000,  being  part  of  the  assets 
of  the  estate  under  the  control  of  plaintiff. 
it  follows  that  plaintiff  was  the  proper  par- 
ty to  bring  this  action.  Section  6303,  R.  L. 
1910. 

We  fail  to  find  error  In  the  action  of  the 
court  in  sustaining  the  objection  to  the  evi- 
dence sought  to  be  introduced  by  the  de- 
fendant. We  are  therefore  of  the  opinion 
that  the  Judgment  of  the  lower  court  should 
be  afiirmcd;   and  it  is  so  ordered. 

OWEN,  C.  J.,  and  KANE,  SHARP,  HAR- 
RISON, JOHNSON,  and  McNEILL,  JJ.,  con- 
cur. 

RAINET  and  HIOGINS,  JJ.,  absent  and 

not  participating. 
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SOHREINER  v.  CITY  NAT.  BANK  OF  Mo- 
ALESTER  et  aL    (No.  8667.) 

(Sapreme  Court  of  Oklahoma.     July  22,  1919. 
Rehearing  Denied  Sept.  30,  1919.) 

(Syttaiut  (y  the  Court.) 

i.  Pleading    <8=>205(1)  —  Whebe    Plkadinq 
Authorizes  Ant  Relief  General  Demub- 
beb  overbuled. 
Where  a    pleading  states   any  facts   npon 

which  a  pleader  is  entitled  to  any  relief  under 

the  law,  a  general  demurrer  to  the  same  should 

be  overruled. 

2.  Notice  of  Dishonor— Statutobt  Waives. 

Notice  of  dishonor  is  excused  when  the  no- 
tice is  waived  by  the  party  entitled  thereto. 

3.  Limitation  of  Actions  ®=>1E)5(3)  —  Par- 
tial Payments  bt  Principal  Toll  Stat- 
ute AS  TO  Indobsbk. 

The  payment  of  interest  and  partial  pay- 
ments by  the  principal  debtor,  on  a  note  which 
contains  a  stipulation  "that  the  makers  and  in- 
dorsers  in  case  this  note  is  not  paid  at  maturity, 
consent  and  agree  to  any  and  all  extensions  and 
partial  payments  before  or  after  maturity  with- 
out prejudice  to  the  holder,"  tolls  the  statute  of 
limitations  as  to  an  indorser  on  a  note  executed, 
and  due  prior  to  the  passage  of  the  Negotiable 
Instruments  Law  (Laws  1909,  c.  24)  of  this 
state. 

Appeal  from  District  Court,  Plttsbui^ 
County;  R.  W.  Higgins,  Judge. 

Salt  by  Oie  City  National  Bank  of  McAles- 
ter  against  B.  W.  Schrelner  and  another. 
Judgment  for  plaintiff  against  defendant 
Scbreiner,  and  be  brings  error.    AflBrmed. 

Counts  &  Counts,  of  McAlester,  for  plain- 
tiff In  error. 

W.  H.  Fuller  and  Geo.  M.  Porter,  both  of 
McAlester,  for  defendants  In  error. 

McNeill,  J.  This  proceeding  arose  by 
the  City  National  Bank  of  McAlester,  Okl., 
bringing  suit  against  the  McAlester  Brick 
Company  and  E.  W.  Scbreiner  on  a  promis- 
sory note  dated  March  20,  1908,  due  June  18, 
1908,  signed  by  McAlester  Brick  Company 
and  indorsed  by  William  Busby  and  E.  W. 
Scbreiner.  The  note  was  credited  with  cer- 
tain payments,  and  interest  payments  in- 
dorsed thereon.  The  last  indorsement  was 
dated  October  2,  1913.  The  defendant 
Schrelner  demurred  to  the  amended  petition 
for  the  reason  that  it  did  not  state  a  cause 
of  action  in  favor  of  the  plaintiff  and  against 
himself.  Said  demurrer  was  overruled,  and 
defendant  excepted  and  filed  his  answer,  de- 
nying that  he  was  one  of  the  makers  of  the 
note,  but  stated  the  fact  that  he  had  In- 
dorsed the  same  for  accommodation,  and  that 
he  was  not  liable  thereon  for  the  reason  that 
before  and  after  said  note  became  due  the 
bank,  without  any  knowledge  or  notice  to  the 


defendant,  entered  into  a  contract  with  the 
brick  company,  extending  the  time  of  the 
payment  of  said  note,  and  without  any  no- 
tice to  the  defendant  again  extended  said  note 
from  time  to  time,  and  that  no  demand  was 
ever  made  until  the  16th  day  of  October,  1914; 
that  by  reason  of  said  facts,  the  payments 
and  extensions  of  time  were  granted  without 
his  knowledge  or  consent,  and  that  more  than 
five  years  had  expired  from  the  date  the  note 
was  due,  and  the  same  was  barred  by  the 
statute  of  limitations.  The  bank  filed  a  de- 
murrer to  the  answer  of  the  dei'endant,  which 
was  sustained.  On  the  trial  of  the  case, 
Judgment  was  rendered  in  favor  of  the  bank 
and  against  the  defendant  The  case  is 
brought  here  now  on  appeal. 

The  first  question  argued  Is  that  the  court 
erred  In  overruling  the  demurrer  to  the 
amended  petition.  It  is  argued  that  the  peti- 
tion fails  to  state  a  cause  of  action,  in  that 
the  petition  alleges  that  Scbreiner  was  a 
maker,  when  the  note  shows  upon  Its  face 
that  he  was  only  an  Indorser,  and  that,  while 
he  might  be  Joined  as  a  party  defendant,  he 
would  have  to  be  sued  upon  his  contract  as 
an  indorser  and,  not  as  a  maker.  The  law  In 
force  at  the  time  of  making  the  note  and  at 
the  time  the  same  became  due  was  the  stat- 
ute of  1903.'  Section  4237  provides  "that  per- 
sons severally  liable,"  which  includes  indors- 
ers  and  guarantors,  may  at  the  option  of  the 
plaintiff  be  included  in  the  same  cause  of 
action. 

[1]  The  plaintiff  In  error  complains  that 
thp  court  overruled  his  demurrer,  which  was 
a  general  demurrer  to  the  petition.  The  rule 
of  this  court  Is  as  follows: 

"Where  a  pleading  states  any  facts  upon 
which  the  pleader  is  entitled  to  any  relief  un- 
der the  law,  a  general  demurrer  should  not  be 
sustained  thereto."  Bishop-Babcock-Becker  Co. 
V.  Estes  Drug  Co.,  163  Pac.  276 ;  Sharp  Lum- 
ber Co.  V.  Kansas  Ice  Co.,  42  Okl.  689,  142  Pac. 
1016;  Cockrell  v.  Schmitt,  20  Okl.  207,  94  Pac. 
521,  129  Am.  St.  Rep.  737 ;  Owen  v.  Tulsa,  27 
Okl.  264,  111  Pac.  320;  Emmerson  v.  Botkin, 
26  Okl.  218,  109  Pac.  531,  29  L.  R.  A.  (N.  S.) 
78G,  138  Am.  St.  Rep.  953 ;  Hurst  v.  Sawyer, 
2  Okl.  470,  37  PaC.  817 ;  Anderson  v.  Muhr,  36 
Okl.  184,  128  Pac.  296. 

The  petition  stated  the  defendant  Schreln- 
er was  a  maker,  and  the  demurrer  admits 
this  fact ;  therefore  states  a  cause  of  action. 
By  taking  the  plaintiff  in  error's  position 
that  he  was  liable  upon  said  note  as  an  in- 
dorser and  not  as  a  maker,  still  the  plain- 
tiff would  be  entitled  to  the  same  relief. 
There  would  be  no  difference  in  the  relief  de- 
manded, but  might  be  a  difference  as  to  what 
defense  might  be  interposed. 

[2]  The  plaintiff  in  error  further  contends 
that  the  plaintiff  did  not  plead  that  the  note 
was  dishonored  by  the  principal,  and  for  that 
reason  the  petition  does  not  state  a  cause 
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of  action,  and  cites  In  support  of  bis  conten- 
tion the  case  of  Grimes  t.  Xait,  21  Okl.  361, 
99  Pac.  810.  It  is  true,  tbe  court  did  so  Iiold 
in  tbat  case,  but  that  case  arose  by  one  tn- 
dorser  of  the  note  suing  a  prior  indorser,  and 
in  tbat  case  tbe  note  contained  no  waiver  of 
demand,  protest,  notice  of  protest,  and  notice 
of  nonpayment.  In  tbe  instant  case,  tbe 
note  contains  sucb  a  waiver.  Section  3645, 
Statutes  of  1903,  provides: 

"Notice  of  dislionor  is  excused.  •  •  • 
When  the  notice  is  waived  by  the  party  entitled 
thereto." 

If  the  plaintiff  in  error's  contention  is  true, 
tbat  be  was  an  indorser,  then  by  tbe  terms  of 
tbe  note  he  waived  any  notice  tbiat  the  note 
was  dishonored.  Therefore  it  was  not  neces- 
sary to  either  allege  or  prove  said  tact,  and 
the  court  did  not  commit  error  in  overruling 
the  demurrer. 

[3]  The  next  auestlon  presented  is:  Did 
the  court  err,  in  sustaining  the  demurrer  to 
the  defendant's  answer  wherein  be  pleaded 
the  statute  of  limitations?  The  question  pre- 
sented is: 

"Will  partial  payments  or  payments  of  in- 
terest by  the  principal  debtor  before  the  note 
is  barred  by  the  statute  of  Umitatipn  t<dl  the 
statute  of  limitation  as  to  the  sureties?" 

This  question  does  not  appear  to  have  Iteen 
decided  by  this  court  There  is  a  conflict  in 
the  decisions  of  the  courts  of  other  states 
upon  this  question.  The  note  in  the  instant 
case  is  dated  March  20,  1908.  Interest  was 
paiA  on  said  note  practically  every  three 
months  until  February  28, 1912.  Partial  pay- 
ments were  made  on  said  note  beginning 
June  8,  1912,  and  extending  to  October  2, 
1918.  It  is  admitted  that  if  the  payment  of 
interest  and  the  partial  payments  did  not  toil 
the  statute  of  limitations,  on  tbe  theory  of 
tbe  answer  of  Schrelner,  pleading  that  he  was 
an  indorser,  then  the  note  was  barred  as  to 
Schrelner.  If  tbe  payments  toll  tbe  statute 
of  limitations,  then  tbe  answer  does  not  state 
a  defense. 

The  note  in  the  instant  case  contains  tbe 
following  provision: 

"Makers  and  indorsers  hereby  severally  waive 
demand  of  protest.  *  *  *  In  case  this  note  is 
not  paid  at  maturity  and  consent  and  agree  to 
any  and  all  extensions  and  partial  payments  be- 
fore or  after  maturity  without  prejudice  to 
holder." 

Tbe  plaintiff  in  error  cites  and  relies  on  nu- 
merous cases,  among  them  being  tbe  case  of 
Steele  v.  Souder,  20  Kan.  39,  wherein  the 
court  held  that  tbe  payments  of  Interest  and 
partial  payments  by  the  principal  did  not  pre- 
vent the  surety  from  taking  advantage  of  tbe 
statute  of  limitations,  and  the  payments  did 
not  operate  to  extend  the  limitation  as  to  the 
sureties.  There  is  a  long  line  of  ca.ses  sup- 
porting this  theory,  one  of  tbe  later  cases 


being  Dwlre  v.  Genry,  95  Neb.  150,  145  N.  W. 
350,  where  tbe  court  stated: 

"Payment  of  interest  on  a  note  by  the  princi- 
pal without  the  authority,  knowledge,  or  con- 
sent of  the  surety  will  not  stop  tbe  running  o£ 
the  statute  of  limitations  as  to  the  surety." 

But  an  examination  of  these  cases  discloses 
they  are  practically  all  founded  upon  cases 
where  the  note  sued  upon  contained  no  waiv- 
er or  stipulation  in  the  note,  and  In  a  great 
number  of  tbe  cases,  tbe  opinion  is  based 
upon  the  proposition  tliat  payments  of  inter- 
est or  partial  payments  made  without  tbe 
knowledge  or  consent  of  the  surety  will  not 
toll  the  statute  of  limitations  as  to  tbe  sure- 
ties. Cases  holding  to  the  contrary,  on  prac- 
tically the  same  kind  and  character  of  notes, 
are  the  following  cases:  Nicholas  v.  Porter, 
181  Ind.  332,  103  N.  £3.  842,  Ann.  Cas.  1916D, 
326;  Copeland  v.  Collins,  122  N.  C.  619,  30 
8.  B.  315;  Moore  v.  Carr,  123  N.  C.  423,  31 
S.  E.  832;  Schindel  v.  Gates,  46.  Md.  604,  21 
Am.  Bep.  526;  Hunt  t.  Brldgham,  2  Pick. 
(Mass.)  581,  13  Am.  Dec.  458;  Real  Estate 
Bank  v.  Hartfield,  6  Ark.  551;  Golbum  ▼. 
Averlll,  30  Me.  310,  60  Am.  Dec  630. 

Tbe  rule  announced  by  Wood  on  Limita- 
tions (4th  Ed.)  vol.  1,  p.  674,  is  as  follows: 

"Payment  of  interest  by  the  principal  debtor 
with  the  knowledge  and  consent  of  the  surety 
tolls  the  statute  of  limitations  as  to  the  surety." 

We  do  not  believe  tbat  the  cases  dted  by 
plaintiff  in  error  are  controlling  in  the  case 
at  bar,  for  the  reason  the  surety  in  the  case 
at  bar  consented  to  partial  payments  and 
payments  of  interest,  and  so  stipulated  in  the 
note,  and  the  stipulation  further  provided 
that  said  payments  should  be  without  prej- 
udice to  tbe  holder.  It  cannot  be  said  that 
tbe  payments  of  interest  and  the  partial  pay- 
ments were  made  without  tbe  consent  of  the 
defendant,  because  he  bad  stipulated  that 
the  same  might  be  made,  and  be  waived  any 
defense  by  reason  thereof.  Having  consented 
to  said  payments  either  before  or  after  matu- 
rity, he  will  be  deemed  to  have  waived  any 
defense  by  reason  of  said  payments  being 
made.  Having  consented  and  agreed  to  said 
payments,  the  same  tolled  the  statutes  of 
limitations  as  to  him. 

Counsel  for  plaintiff  in  error  also  suggest 
that  one  extension  would  be  all  that  would 
be  permissible.  This  court  in  tbe  case  of  Pio- 
neer Construction  Co.  v.  First  State  Bank, 
158  Pac.  894,  held,  where  a  note  contained  a 
stipulation  to  waive  all  defense  on  the 
grounds  of  "any"  extension  of  time  of  pay- 
ment was  waived,  the  use  of  the  word  "any" 
before  "extensions"  means  that  one  or  more 
extensions  of  time  are  contemplated. 

Tbe  petition  shows  upon  its  face  tbat  by 
reason  of  the  partial  payments  the  note  was 
not  barred  by  tbe  statute  of  limitations,  and 
tbe  defendant,  having  pleaded  or  raised  the 
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statute  of  limitations  in  his  answer  alleging 
that  said  payments  were  made  without  bis 
knowledge  or  consent,  did  not  state  a  defense 
when  the  Instrument  disclosed  that  he  had 
stipulated  said  payments  might  be  made  with- 
out prejudice  to  the  holder  thereof.  It  there- 
fore follows  that  the  court  did  not  commit 
error  In  sustaining  the  demurrer  to  the  an- 
swer of  the  defendant. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  affirmed. 

KANE,  SHARP,  HABRISON,  and  JOHN- 
SON, JJ.,  concur. 


TUCKEK  T.  LEONARD  et  al,  (two  cases). 
(No8.  9050,  eOSjl.) 

(Supreme  Court  of  Oklahoma.    Sept  16,' 1919.) 
(Byllalus  1)11  the  Court.) 

1.  GUAKDIAN     AND     WABD  '  «=)17— APPOIHT- 

iiENT  Of  Stbanqeb  as  Guabdian  Instead 
OF  MoTHEB  Not   Subject  to   Colxatebal 
Attack. 
Orders   and    decrees   made  by   the   county 
court  need  not  recite  the  existence  of  facts  upon 
which  the  jurisdiction  of  the  court  may  depend, 
and  when   tlie  court  appointed  a   stranger   to 
the  exclusion  of  the  mother,  a  single  woman, 
as  guardian  of  a  minor  under  the  age  of  14 
years,  the  irregularity,  if  any,  of  such  appoint- 
ment, cannot  Im  shown  upon  collateral  attack. 

2.  Indians  «=»e— Appointment  of  Guabdian 

PREStTMABLY  COBBECT  AND  NOT  SUBJECT  TO 

COLI.ATERAL  Attack. 
Assuming  that  section  4,  Original  Greek 
Agreement  (SI  Stat.  863,  c.  676),  proriding  that 
"all  guardians  or  curators  appointed  for  mi- 
nors and  incompetents  shall  be  citizens,"  was 
not  superseded  by  the  provisions  of  Act  Cong. 
May  27,  1908,  c.  199,  85  Stat.  312.  stlU.  when 
the  county  court  appointed  L.  u  guardian  of 
Q.,  a  Creek  minor,  and  the  records  of  the  coun- 
ty court  being  silent  as  to  the  citizenship  of 
L.,  it  will  be  presumed  the  court,  in  the  prop- 
er discharge  of  its  duty,  upon  inquiry,  adjudged 
that  L.  possessed  the  requisite  qualifications, 
and  such  judgment  is  not  subject  to  collateral 
attack. 

3.  CouBTS  «=>202(4)— County  Coubts  Have 
Jubisdiotion  of  Minobs'  Estates,  With 
Right  to  Modify  ob  Vacate  Juooments. 

County  courts  have  full  control  and  juris- 
diction of  all  minora'  estates,  and  until  the 
minor  becomes  of  age  all  judgments  and  orders 
sleep  in  the  bosom  of  the  court,  and  may  be 
modified,  vacated,  or  set  aside  during  such  time, 
upon  proper  notice  and  for  good  cause  shown. 

4.  Deeds  <S='25— Vendob  and  Pubchabeb  4=> 

224— PUBCHASEB     UNDEB     QuiTCLAUt     DeED 

Mat  Be  Bona  Fide  Pubchabeb. 
A  quitclaim  deed,  made  in  compliance  with 
section  1161,   R.   h.   1010,   is   as   effectual   in 
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conveying  the  title  of  the  grantor  as  is  a  war^ 
ranty  deed,  and  one  can  be  a  bona  fide  purchas- 
er ander  the  former  as  under  the  latter;  the 
distinction  being  that  in  a  quitclaim  deed  the 
words  "and  .warrant  the  title  to  the  same"  are 
omitted. 

5.  Guabdian  and  Wabd  ^=>95  —  Sau  of 
Wabd'b  Pbopebty  Valid,  Though  No  Iw- 

VENTOBT    FrUCD. 

Section  6532,  R.  L.  1910,  provides  that 
before  the  order,  appointing  any  person  guard- 
ian takes  effect,  and  before  letters  issue,  the 
judge  must  require  of  such  person  a  bond  to 
the  minor;  one  of  the  conditions  forming  and 
constituting  a  part  of  such  bond  being  to  make 
an  inventory  of  all  the  estate  of  the  ward,  and 
return  the  same  within  such  time  as  the  judge 
may  order,  held,  failure  on  the  part  of  the 
guardian  to  return  an  inventory  does  not  ren- 
der void  a  sale  of  the  ward's  lands,  under 
proper  orders  of  the  county  court. 

6.  GUAXDIAN    AND    WABD    <8=396— NOTICB    OT 

Sale  of  Wabd's  Land  Sufficiently  Db- 

bcbibed  Location. 
The  following  notice  of  sale  of  minor's  land 
was  published:  "Notice  is  hereby  given  in 
pursuance  of  an  order  of  the  county  court  of 
the  county  of  Wagoner,  state  of  Oklahoma, 
made  on  the  9th  day  of  October,  1911,  that 
the  undersigned,  guardian  of  the  estate  of 
George  Tucker,  a  minor,  will  sell  at  public  sale 
to  the  highest  bidder,  subject  to  confirmation 
by  the  court  on  Monday,  the  6tb  day  of  No- 
vember, A.  D.  1911,  at  10  o'clock  a.  m.,  at 
the  courthouse  in  Sapulpa,  Creek  county,  Okl., 
all  the  right,  title,  and  Interest  of  said  George 
Tucker,  a  minor,  in  and  to  the  following  de- 
scribed real  estate,  situated  in  Wagoner  coun- 
ty, state  of  Oklahoma,  to  wit:  The  S.  W.  %  of 
the  S.  W.  %  of  Sec.  3,  Twp.  17  N.,  R.  7  E.,  and 
the  S.  W.  %  of  the  S.  B.  %  of  Sec.  17.  Twp.  17 
N.,  R.  7  E.,  and  the  W.  ^  of  the  S.  W.  %  of  Sec. 
33,  Twp.  18  N.,  R.  8  E.,  in  Creek  county,  Okl. 
Said  real  estate  will  be  sold  on  the  following 
terms  and  conditions,  to  wit:  All  cash  upon 
confirmation  of  sale  by  the  county  court  of 
Wagoner  county,  Okl."  Beld,  that  such  notice 
was  a  substantial  compliance  with  the  statute, 
and  that  no  one  could  have  been  misled  as  to 
the  location  of  the  land  to  be  sold. 

7.  Guabdian  and  Wasd  ^=>107— Confibua- 
TiON  OF  Sale  of  Wabd's  Land  Not  Sub- 
ject to  CbiXATEBAL  Attack. 

After  a  county  court  obtains  jurisdiction 
of  a  guardianship  sale  proceeding,  all  nonju- 
risdictional  irregularities  and  defects  between 
the  acquirement  of  jurisdiction  and  the  order 
of  confirmation  are  cured  by  the  order  of  con- 
firmation, to  the  extent  that  the  order  of  con- 
firmation may  not  be  collaterally  attacked  on 
account  of  such  irregularities. 

8.  Pleadino  «=204(2)— If  Any  Pabt  of  Pe- 
tition IS  Good,  Genebai,  Deuubbbb  Does 
Not  Ln. 

Where  a  general  demurrer  is  filed  to  a  pe- 
tition as  a  whole,  if  any  paragraph  of  the  plead- 
ing is  good,  and  states  a  cause  of  action,  the 
demurrer  should   be  overruled. 
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9.  Vbndob  and  Pttbohaskb  (S=»242  —  PtrB- 
OEASEB  OF  Land  Fsaudui,ently  Acquibed 
BT  Gbantob  Must  Pbovb  Good  Faith. 
Purchasers  of  land  which  has  been  frandn- 
lently  transferred  to  their  grantor  must  estab- 
lish the  good  faith  of  their  purchase,  and  it 
cannot  be  presumed. 

'  Error  from  District  Court,  Creek  County ; 
Ernest  B.  Hughes,  Judge. 

Action  in  ejectment  and  to  quiet  title  by 
George  Tucker,  a  minor,  by  J.  L.  McCowan 
and  Ella  Tucker,  his  next  friends,  and  action 
by  Fred  Tucker,  both  against  M.  B.  Leonard 
and  others.  Demurrers  to  petitions  sustain- 
ed, and  judgments  entered  for  defendants, 
and  plaintiffs  bring  error.  The  actions  were 
consolidated  in  the  Supreme  Court.  Re- 
versed. 

Norman  Barker,  of  Bartlesvllle,  Halner, 
Bums  &  Toney,  of  Oklahoma  City,  Asberry 
Burkhead,  of  Tahlequah,  and  McGuire  & 
Devereux,  of  Tulsa,  for  plaintiffs  in  error. 

J.  E.  Thrift  and  C.  3.  Davenport,  both  of 
Sapulpa,  Geo.  S.  Ramsey,  of  Muskogee,  Edgar 
A.  De  Meules,  of  Tulsa,  Malcolm  E.  Rosser, 
of  Muskogee,  Vlllard  Martin,  of  Tulsa,  and 
Jno.  G.  EUlnghausen,  Edwin  A.  Elling^ausen, 
and  McDougal,  Lytle,  Allen  &  Hodges,  all  of 
Sapulpa,  for  defendants  in  error. 

PITOHFORD,  J.  This  Is  an  action  In 
ejectment  and  to  qnlet  title.  Instituted  by 
the  plaintiff  against  the  defendants,  who 
claimed  title  to  the  land  in  question  by  mesne 
conveyances  at  a  guardian's  sale  made  pursu- 
ant to  the  orders  and  under  the  supervision 
of  the  county  court  of  Wag(»er  county,  Okl. ; 
the  land  Involved  being  the  allotments  of  Fred 
and  George  Tucker,  new-born  Creek  freed- 
men.  Two  actions  were  brought,  and  cons<M- 
dated  In  the  Supreme  Court;  the  other  ac- 
tion, No,  9031,  being  by  Fred  Tucker.  In  both 
cases  the  petition  of  the  plaintiffs  in  the 
court  below  attacked  the  validity  of  the  guard- 
ian's sale  on  account  of  alleged  errors  and 
irregularities  in  the  proceedings  in  the  coun- 
ty court  of  Wagoner  county,  Okl.,  in  appoint- 
ing a  guardian  and  in  ordering  and  confirm- 
ing the  sale.  The  trial  court  sustained  the 
several  demurrers  of  defendants  to  these  peti- 
tions. Plaintiffs  refused  to  plead  further. 
Judgment  was  entered  for  the  defendants,  and 
the  plaintiffs  bring  action  here. 

The  propositions  presented  for  our  consid- 
eration may  be  summarized  as  follows: 

First  That  the  court  was  without  Juris- 
diction to  appoint  the  defendant  Leslie  as 
guardian,  the  minors  being  under  the  age  of 
14  y^ars  and  in  the  custody  of  their  mother, 
who  claimed  to  be  suitable  and  competent  to 
have  the  care  and  guardianship  of  the  min- 
ors, and  that  the  appointment  of  a  stranger 
as  guardian  of  a  minor,  without  notice  to 
the  parents  or  persons  having  the  custody  of 
said  minors,  is  void. 


Second.  That  the  county  court  was  with- 
out authority  to  appoint  a  guardian  of  Creek 
mindrs,  who  are  «ltlzena  of  the  Creek  Natioa 
or  Tribe  of  Indians,  yibea  said  guardian  Is 
not  a  citizen  or  member  of  said -tribe. 

Third.  That  where  a  petition  is  filed  with 
the  county  court  by  the  gnardian  for  the  sale 
of  his  ward's  land,  and  where  upon  hearing 
a  Judgment  is  rendered,  denying  the  petition 
and  finding  that  it  is  not  necessary  for  the 
support  of  the  ward,  and  that  it  Is  not  for 
the  best  Interest  of  said  ward  that  said  real 
estate  be  sold,  and  where  there  is  no  appeal 
from  said  order  and  Judgment  of  the  court 
and  findings  of  fact,  and  where  no  motion  or 
petition  is  filed  to  vacate,  modify,  or  set  aside 
the  same,  said  order  an()  Judgment  becomes  a 
final  Judgment  of  said  county  court,  and  Is 
res  adjudicata  tmtil  a  change  of  conditions 
arises,  or  the  necessity  for  the  sale  of  the 
ward's  real  estate  be  shown  upon  some  sepa- 
rate and  different  grounds  than  those  con- 
tained in  said  petition  so  adjudicated,  and 
that  the  county  court  of  Wagoner  county  was 
without  Jurisdiction  to  hear  and  determine 
the  petition  for  the  sale  of  real  estate,  filed 
and  determined  October  9,  1911,  for  the  rea- 
son that  all  the  matters  therein  presented  bad 
been  adjudicated  by  the  order  and  Judgment 
of  said  county  court  under  date  of  September 
11, 1911,  and  that  this  Judgment  of  said  coun- 
ty court  was  res  adjudicata. 

Fourth.  That  where  a  purdtiaser  of  real 
estate  at  a  guardian's  sale  has  knowledge  of 
fraud  practiced  by  tbe  guardian  upon  the 
court  and  next  of  ktn,  he  is  bound  by  such 
fraudulent  act  of  the  guardian,  which  vi- 
tiates tbe  entire  proceedings ;  and  where  the 
purchaser  conveys  the  land  so  acquired  by 
him  to  his  grantee  by  a  quitclaim  deed,  said 
grantee  and  all  persons  holding  under  him 
are  charged  with  knowledge  of  the  fraudu- 
lent character  of  the  proceedings  and  the  de- 
fects of  the  rec(H*d,  which  may  be  raised  ei- 
ther upon,  direct  or  collateral  attack;  and 
where  such  purchaser  at  guardian's  sale, 
with  knowledge  of  fraudulent,  void,  and  Ir- 
regular proceedings,  conveys  said  real  estate 
to  his  grantee  by  quitclaim  deed,  said  grantee 
and  all  subsequent  grantees  take  with  notice 
of  all  defects  of  record  and  fraud,  and  are 
not  innocent  purchasers. 

Fifth.  That  the  proceedings  before  the 
county  court  leading  up  to  the  sale  of  plain- 
tiff's allotment  were  void,  because  the  guard- 
ian had  failed  to  file  an  Inventory  of  his 
ward's  estate. 

Sixth.  That  the  sale  was  void  for  the  rea- 
son that  no  notice  was  given  of  the  sale  as 
required  by  law;  that  the  property  to  be 
sold  was  located  in  Creek  county,  whereas 
tbe  notice  of  sale  described  it  as  being  locat- 
ed in  Wagoner  county. 

Seventh.  That  the  sale  of  the  plalntlfrs 
land  by  the  guardian  being  a  private  sale, 
and  the  land  not  having  been  appraised,  the 
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court  waa  witbont  Jurisdiction  to  confirm  tMe 
sale. 

Eighth.  That  the  petition  for  the  sale  of 
said  real  estate  was  frandulent  and  yold  for 
the  reasons  that  there  was  no  necessity  for 
the  sale;  that  the  guardian  entered  into  a 
fraudulent  and  collusive  agreement  with 
Ella  Tucker,  the  mother  of  the  plaintiff,  and 
wrongfully  and-fraudutently  induced  the  said 
Ella  Tucker  to  consent  to  the  sale  of  the 
lands  and  not-  to  appear,  contest,  or  oppose 
the  sale;  that  the  guardian  fraudulently  in- 
duced the  said  Ella  Tucker  to  sign  a  petition 
giving  her  consent  to  the  sale  of  80  acres  of 
her  minor  sons'  allotments,  that  is,  40  acres 
of  the  allotment  of  each  minor;  and  that 
the  guardian  Induced  the  said  Ella  Tucker  to 
believe  he  would  apply  the  proceeds  to  the 
payment  and  discharge  of  a  certain  mort- 
.tr«Ke.  . 

[1]  1.  The  first  proposition  raised  by  the 
plaintiff  Is  the  appointment  of  the  defendant 
Leslie  as  guardian  to  the  exclusion  of  the 
mother;  she  being  a  single  person,  and  the 
minor  being  under  the  age  of  14  years.  Sec- 
tion 6630,   R.   L.  1910,  provides  as  follows: 

"The  father  of  the  minor,  if  living,  and  in 
case  of  his  decease,  the  mother,  while  she  re- 
mains unmarried,  being  themselves  respective- 
ly competent  to  transact  their  own  business, 
and  not  otherwise  unsuitable,  must  be  entitled 
to  the  guardianship  of  the  minor." 

There  is  no  ambiguity  in  this  statute.  It 
is  clear  tbatT  the  mother,  being  single  and 
competent  to  transact  her  own  business,  is 
entitled  to  the  guardianship  of  the  person 
and  estate  of  her  minor  children  under  the 
age  of  14  years.  The  petition  filed  by  the  de- 
fendant Leslie  in  the  county  court  of  Wago- 
ner county  gave  the  ages  of  George  and  Fred 
Tucker  as  under  the  age  of  14  years;  also 
that  they  were  in  the  custody  of  their  moth- 
er, and  that  their  father  was  dead  and  was 
their  guardian  prior  to  his  death.  It  was 
not  alleged  in  said  petition  that  the  mother 
was  disqualified  or  incompetent  in  any  way 
to  act  as  guardian.  There  was  no  waiver  on 
her  part  of  her  right  to  the  guardianship,  nor 
is  there  any  showing  that  she  filed  any  writ- 
ten request  or  nomination  for  the  appoint- 
ment of  the  defendant  Leslie.  The  plaintiff 
contends  that  as  a  consequence  the  appoint- 
ment of  the  defendant  Leslie  was  void,  and, 
being  void,  the  order  appointing  him  as 
guardian  Is  subject  to  collateral  attack. 

Section  6622,  R.  L.  1010,  provides: 

"The  county  court  of  each  county,  when  it 
appears  necessary  or  convenient,  may  appoint 
guardians  for  the  persons  and  estates,  or  ei- 
ther, or  both  of  them,  of  minors  who  have  no 
guardian  legally  appointed  by  will,  or  deed, 
and  who  are  inhabitants  or  residents  of  the 
county,  or  who  reside  without  the  state  and 
have  estate  within  the  county.  Such  appoint- 
ment may  be  made  on  the  petition  of  a  relative 
or  other  person  in  behalf  of  such  minor.     Be> 
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fore  making  the  appointment  the  judge  must 
cause  such  notice  as  he  deems  reasonable  to 
be  given  to  the  relatives  of  the  minor  resid- 
ing in  the  county,  and  to  any  person  having 
care  of  such  minor." 

Section  6523,  Id.,  provides: 

"If  the  minor  is  under  the  age  of  14  years, 
the  county  judge  may  nominate  and  appoint 
bis  guardian;  if  he  is  above  the  age  of  14 
years,  he  may  nominate  liis  own  guardian,  who, 
if  approved  by  the  judge,  must  be  appointed 
accordingly.  And  the  county  court,  in  appoint- 
ing a  guardian  is  to  be  guided  by  considerations 
named  in  section  4942  (S8S1)." 

Section  3331,  Id.,  provides: 

"In  awarding  the  custody  of  a  minor,  or  in 
appointing  a  general  guardian,  the  court  or 
judge  is  to  be  guided  by  the  following  consid- 
erations: First.  By  what  appears  to  be  for 
the  best  interests  of  the  child  in  respect  to  its 
temporal  and  its  mental  and  moral  welfare; 
and  if  the  child  be  of  sufficient  age  to  form  an 
intelligent  preference  the  court  or  judge  may 
consider  that  preference  in  determining  the 
question.  Second.  As  between  parents  adverse- 
ly claiming  the  custody  or  guardianship,  neither 
parent  is  entitled  to  it  as  of  right,  but,  other 
things  being  equal,  if  the  child  be  of  tender 
years,  it  should  be  given  to  the  mother;  if  it 
be  of  an  age  to  require  education  and  prepara- 
tion for  labor  or  business,  then  to  the  father." 

All  the  questions  raised  by  the  plain- 
tiff were  matters  before  the  coart,  and  we 
are  to  presume  that  the  court  bad  before 
him  the  statutes  above  quoted.  As  to  wheth- 
er or  not  the  mother  was  a  fit  and  proper  per- 
son, and  qualified  to  be  appointed  guardian, 
or  as  to  whether  or  not  she  had  notice  of  the 
application  of  the  defendant  to  be  appointed 
guardian,  were  matters  within  the  jurisdic- 
tion of  the  court  The  order  appointing  the 
defendant  Leslie  contains  the  following  find- 
ing of  the  court: 

"And  it  being  further  proven  that  EUa  Tuck- 
er, mother  of  said  minors,  and  Charlie  Tuck- 
er, brother,  had  been  duly  served  with  notice  of 
said  hearing  to  be  had  on  the  Slst  day  of  July, 
1911,  by  serving  copies  of  said  notice  upon 
them  in  Wagoner  county,  OkL    •    •    •  " 

The  county  court  of  Wagoner  county  hav- 
ing jurisdiction  over  the  subject-matter  and 
the  parties,  and  being  a  court  of  record,  its 
orders  and  judgments  should  be  accorded 
like  force,  effect,  and  legal  presumptions  as 
the  Judgments  and  decrees  of  other  courts 
of  general  Jurisdiction.  Berry  v.  Tolleson, 
172  Pac.  630;  Reeve  v.  Kennedy,  43  Cal. 
643;  Thompson  v.  Tolmle,  2  Pet.  157,  7  L. 
Ed.  381.  In  Welch  v.  Focht,  171  Pac.  730, 
L.  R.  A.  1918D,  1163,  Justice  Ralney,  In  de- 
livering the  opinion  of  the  court,  said: 

"The  county  courts  of  this  state  are  courts 
of  record  and  have  original  general  jurisdic- 
tion in  probate  matters.  The  orders  and  judg- 
ments of  such  courts,  when  acting  within  their 
jurisdiction,  are  entitled  to  the  same  favorable  ' 
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presamptions  and  tbe  same  immanity  from  col- 
lateral attack  as  are  accorded  those  of  other 
courts  of  general  jarisdiction."  ■ 

In  Wheatland  Gr.  &  Lbr.  Co.  et  al.'  v. 
Downing  et  al.,  173  Pac.  956,  Justice  Hardy, 
.delivering   tbe'  opinion   of   the   court,   said: 

"When  In  a  judgment  rendered  bjr  a  do- 
mestic conrt  of  competent  jurisdiction  there  is 
an  express  finding  that  service  of  process  was 
had  npon  certain  garnishees  in  the  action, 
such  finding  cannot  be  attacked  in  a  collateral 
proceeding." 

In  Moffer  t.  Jones,  169  Paa  662,  the.  court 
said: 

"In  a  collateral  attack  upon  probate  proceed- 
ings in  the  county  conrt,  the  scope  of  the  in- 
quiry is  confined  to  the  question  ^  whether  the 
county  court  had  jurisdiction  of  such  proceed- 
ings, and  its  orders  will  not  be  held  void  for 
errors  or  irregularities  occurring  during  the 
progress  of  the  proceeding." 

In  Parmenter  v.  Ray,  68  Okl.  27,  168  Pac. 
1183,  Justice  Sharp  said: 

"However,  for  the  purposes  of  this  decision, 
it  may  be  conceded  that  the  court  committed  er- 
ror in  appointing  Conner;  but  from  this  It  does 
not  necessarily  follow  that  the  court  acted  with- 
out or  in  excess  of  its  jurisdiction.  Errors  of 
law  in  making  an  order  should  not  be  con- 
founded with  the  power  of  the  court  to  make 
the  order.  The  latter  only  involves  jurisdic- 
tion, the  former,  the  exercise  of  jurisdiction." 

We  have  seen  that  section  6530,  R.'Ii. 
1910,  supra,  provides  that  the  mother,  while 
she  remains  unmarried  and  competent  to 
transact  her  own  business,  and  is  not  other- 
wise uuHuitable,  must  be  entitled  to  the 
guardianship  of  the  minor.  In  the  case  of 
Carolina  v.  Montgomery,  177  Pac.  612,  Hunt- 
er Montgomery,  the  defendant  in  error,  was 
the  plaintiff  in  the  trial  conrt.  He  filed  an 
action  in  Okfuskee  county  to  quiet  his  title 
to  certain  real  estate,  the  same  being  the  al- 
lotment of  the  plaintiff  In  error,  Jeauetta 
Carolina — the  defense  there  being  that  Grac- 
ie  Williams  was  the  mother  and  guardian  of 
Jeanetta  Carolina;  that.  Grade  Williams 
being  a  married  woman  at  the  time  of  her  ap- 
pointment as  guardian,  the  appointment 
was  void  and  subject  to  collateral  attack. 
In  the  trial  of  the  cause,  the  court  found  for 
the  plaintiff,  and  the  main  ground  relied 
upon  for  reversing  the  judgment  of  the  trial 
court,  was  in  holding  "that  the  county  court 
of  Okfuskee  county  had  jurisdiction  to  ap- 
point Grade  Williams,  mother  of  plaintiff, 
as  her  guardian,  notwithstanding  said  Gra- 
de Williams  was  at  the  time  a  married 
woman."  Upon  appeal  to  this  court,  it  was 
held  that  the  appointment  of  a  married  wo- 
man as  guardian  of  her  child  is  voidable,  but 
not  void,  and  the  illegality  of  such  appoint- 
ment cannot  be  shown  upon  collateral  attack. 

In  King  V.  MltcheU,  171  Pac.  725,  it  was 


held  that,  where  the  judgment  of  the  coun- 
ty court  was  silent  as  to  the  qualifications  of 
the  guardian,  it  was  to  be  presumed  that  the 
court  found  be  was  qualified.  We  take  it 
that  the  converse  of  this  proposition  would 
be  true  in  the  Instant  case;  that  is,  the 
court  foimd  that  BUa  Tucker,  the  mother, 
was  not  a  fit  and  suitable  person  to  be  ap- 
pointed. Whether  or  not  Ella  Tucker,  the 
mother,  was  in  court  at  the  time  the  defend- 
ant Leslie  was  appointed  guardian,  is  not 
disclosed  by  the  record.  We  have  seen,  how- 
ever, that  she  tiad  notice  of  the  hearing. 
The  order  appointing  Leslie  guardian  car- 
ries with  It  the  presumption  that  the  county 
court  found  every  essential  fact  prerequisite 
to  the  validity  of  his  appointment,  and  It 
was  not  necessary  that  the  order  should  con- 
tain any  finding  that  Ella  Tucker  was  not 
fit  and  suitable  to  have  the  care  and.  guard- 
ianship of  the  minors,  George  and  Fred 
Tucker.  It  is  provided  by  section  6489,  R. 
L.  1910: 

"Orders  and  decrees  made  by  the  county  court, 
or  the  judge  thereof,  need  not  recite  the  ex- 
istence of  facts,  or  the  performance  of  acts  npon 
which  the  jurisdiction  of  the  conrt  or  judge  may 
depend,  but  it  shall  only  be  necessary  that  they 
contain  the  matters  ordered  or  adjudged,  ^- 
cept  as  otherwise  provided  in  this  chap- 
ter.   ••• " 

In  Ex  parte  Miller,  109  Cal.  643,  42  Pac. 
428,  John  McOomb,  a  stranger,  had  been  ap- 
pointed guardian  of  the  person  of  LUlie 
Miller.  The  parents  of  the  ward  instltnted 
habeas  corpus  proceedings  to  contest  the 
right  of  the  guardian  to  the  custody  of  the 
minor.    It  was  there  held: 

"As  the  filing  of  the  petition  for  the  appoint- 
ment of  a  guardian  gave  to  the  superior  conrt 
jurisdiction  of  the  subject-matter,  and  the 
appearance  of  the  parents  at  the  hearing  of 
the  petition,  as  well  as  the  service  upon  them 
of  the  citation,  gave  to  the  court  jurisdiction 
over  their  persons,  it  was  incumbent  npon  them 
to  present  to  that  conrt  any  matter,  if  such 
existed,  which  would  have  justified  the  conrt 
in  denying  the  petition.  They  cannot  after- 
wards, upon  proceedings  in  habeas  corpus,  as- 
sert a  right  to  the  custody  of  the  infant  as 
against  the  guardian,  which  they  might  have 
presented  in  that  proceeding,  but  which  they 
neglected  to  present" 

[2]  2.  The  plaintiff  next  contends  that 
Leslie,  the  guardian,  was  not  a  dtiisen  or 
member  of  the  Creek  Tribe  of  Indians,  and 
was  therefore  not  qualified  to  be  appointed 
as  guardian  for  George  and  Fred  Tucker; 
they  being  Creek  minors.  This  contention 
upon  the  part  of  the  pilaintlff  is  founded  up- 
on section  4,  Original  Creek  Agreement  of 
March  1,  1901  (31  Stat.  863,  c.  676),  which 
provides  as  follows: 

"Allotment  for  any  minor  may  be  selected  by 
his  father,  mother,  or  guardian,  in  the  order 
named,  and  shall  not  be  sold  during  his  minor!- 
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ty.  All  guardians  or  euratora  appointed  (or 
minors  and  incompetents  shall  be  citizens." 

The  petition  filed  in  the  county  court  by 
Leslie,  asking  to  be  appointed  guardian,  and 
the  order  appointing  talm  as  guardian,  fail 
to  state  whether  or  not  he  was  a  dtleen  of 
the  Greek  Tribe  of  Indians;  bowever,  the 
order  Itself  recites: 

"And  the  said  petitioner  appearing  in  per- 
son and  by  attorney,  and  no  person  appearing 
in  opposition  thereto,  and  the  court  having 
heard  the  evidence  offered  in  said  cause,  and  be- 
ing fully  advised  in  the  premises,  it  is  ordered 
that  C.  K.  Leslie  be  and  is  hereby  appointed 
guardian  of  the  estate  of  the  above  named 
Fred  Tucker  and  George  Tucker,  minors,  and 
that  letters  of  guardianship  be  issued  to  C. 
K.  Leslie,"  etc. 

.  We  are  not  advised  as  to  the  nature  or 
extent  of  the  evidence  heard  by  the  court, 
but  we  are  to  presume  sufiBdent  was  intro- 
duced to  satisfy  the  court  as  to  the  compe- 
tency and  the  qualifications  of  the  petitioner. 
In  the  case  of  King  v.  Mitchell,  171  Pac. 
725,  this  Identical  question  was  involved. 
Bleakmore,   C,  writing   the   opinion,   said: 

"The  competency  of  plalntUTs  gnardian  and 
the  necessity  for  the  sale  of  her  interest  in 
the  lands  in  suit  were  qnestions  properly  and 
necessarily  presented  for  the  consideration  of 
the  oonnty  court  when  the  guardian  was  ap- 
pointed and  the  sale  ordered  and  confirmed. 
If  the  provirion  of  the  Original*  Creek  Agree- 
ment, that  'all  guardians  or  curators  appointed 
for  minors  and  incompetents  shall  be  dtizens,' 
was  in  force  and  controlling  at  the  time  of  the 
appointment  of  the  gnardian  in  the  instant  case 
(concerning. which  we  express  no  opinion),  yet, 
as  the  record  of  the  county  court  is  silent  rel- 
ative to  the  citizenship  of  such  guardian,  it 
will  be  conclusively  presumed  that,  in  making 
the  appointment,  the  court,  in  the  proper  dis- 
charge of  its  duty,  upon  inquiry,  adjudged  that 
the  person  designated  as  guardian  of  plaintiff 
possessed  the  requisite  qualifications;  and  such 
judgment,  being  that  of  a  court  of  general  ju- 
risdiction, is  not  subject  to  collateral  attack, 
and  may  not  be  impeached  by  evidence  aliunde. 
Baker  v.  Cnreton  [49  OU.  15]  160  Pac.  1090; 
Hathaway  v.  Hoffman  [53  Okl.  72]  153  Pac. 
184;    Johnson  v.  Johnson,  169  Pac.  1121." 

In  Johnson  t.  Johnson,  169  Pac.  1121,  it 
Is  said: 

"The  appointment  of  a  guardian  for  a  minor 
by  the  county  court  imports  general  jurisdiction 
in  the  court  so  to  do,  and,  the  record  thereof 
.being  regular  upon  its  face,  it  will  be  inferred, 
from  the  fact  that  such  appointment  was 
made,  that  all  the  facts  necessary  to  vest  the 
court  with  jurisdiction  to  make  the  appoint- 
m^t,  including  the  determination  of  the  proper 
qualifications  of  the  guardian  appointed,  had 
been  found  to  exist  before  such  appointment 
was  made." 

We  find  by  reference  to  section  4  of  the 
Original  Creek  Agreement,  supra,  that  the 
allotments  of  minors  shall  not  be  sold  dur- 


ing minority.  This  restriction  was  removed 
by  Act  Cong.  May  27,  1908,  c.  199,  85  Stat. 
312,  which  provides: 

"All  lands,  including  homesteads,  of  said  al- 
lottees enrolled  as  intermarried  whites,  as  freed- 
men,  and  as  mixed-blood  Indians  having  less 
than  half  Indian  blood  including  minors  shall 
be  free  from  all  restrictions." 

Section  6,  Id.,  provides: 

"That  the  persons  and  property  of  minor  al- 
lottees of  the  Elve  Civilized  Tribes  shall,  ex- 
cept as  otherwise  specifically  provided  by  law, 
be  subject  to  the  jurisdiction  of  the  probate 
courts  of  the  state  of  Oklahoma." 

In  Chupco  et  al.  ▼.  Chapman  et  al.,  170 
Pac.  250,  Justice  Ralney,  delivering  the  opin- 
ion of  the  court,  said: 

"Act  Cong.  May  27,  1908,  c  199,  85  Stat.  312, 
entitled  'An  act  for  the  removal  of  restrictions 
from  part  of  the  lands  of  allottees  of  the  Five 
Civilized  Tribes,  and  for  other  purposes,'  is  a 
revising  act,  and  was  intended  as  a  substitute 
for  all  former  acts  relating  to  the  subject  of 
such  restrictions,  and  operated  to  repeal  the 
provisions  of  Act  Cong.  April  26,  1906,  c. 
1876,  34  Stat.  187,  and  previous  congressional 
enactments  in  conflict  therewith  on  the  same 
subject." 

But  whether  it  was  Intended  to  supersede 
that  portion  of  section  4  of  the  Original  ' 
Creek  Agreement,  to  the  effect  that  guard- 
ians or  curators  appointed  for  Creek  minors 
shaU  be  citizens,  we  are  not  called  upon  to  de- 
cide. There  must  have  been  some  reason  at 
the  time  the  agreement  was  made  for  this 
provision,  but  we  are  unable  to  understand 
bow  it  could  have  any  force  or  effect  as  ap- 
plied to  conditions  now  existing.  It  would 
appear  that,  when  Congress  gave  the  pro- 
bate courts  of  Oklahoma  full  and  complete 
jurisdiction  over  the  person  and  estate  of 
minors.  It  was  intended  that  the  laws  of 
Oklahoma  relating  to  guardians  should  ap- 
ply. Any  other,  construction  in  many  In- 
stances would  nullify  the  statutes  of  Okla- 
homa concerning  the  competency  of  persons 
for  guardianship.  The  provisions  of  the  Okla- 
homa statutes  providing  that  the  father,  and 
In  case  of  his  death  the  mother,  being  single, 
should  have  the  preferential  right  to  the 
guardianship  of  their  minor  children,  would 
be  denied ;  that  is.  In  case  of  the  father  not 
being  a  Creek  citizen,  though  married  to  a 
Creek  woman,  by  whom  he  had  several  chil- 
dren, or  of  a  mother  not  being  a  citizen, 
but  married  to  a  Creek  dtizen,  by  whom  she 
was  the  mother  of  several  children,  and  the 
father  was  dead.  In  the  first  instance  men- 
tioned, the  father,  under  this  provision  of 
section  4,  supra,  would  not  be  qualified  to 
act  as  guardian  of  his  own  children,  notwith- 
standing he  might  In  all  otbee  respects  be  en- 
tirely qualified;  and  in  case  of  bis  death, 
the  mother,  notwithstanding  her  qualifica- 
tions in  every  other  respect,  would  not  l>e 
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competent.  We  cannot  believe  tbat  it  was 
ever  Intended  for  the  section  to  go  to  that 
extent 

[I]  8.  The  next  ground  relied  upon  by 
the  plaintiff  for  reversal  Is  that  the  county 
court  of  Wagoner  county  was  without  Juris- 
diction to  order  the  sale  of  the  lands  of 
his  wards,  for  the  reason  that  the  court  had 
denied  the  order  to  sell  on  a  previous  iear- 
Ing,  and  that  the  matters  contained  in  the 
former  petition  to  sell  were  the -same  as  in 
the  petition  wherein  the  order  to  sell  was 
granted,  that  the  Judgment  of  the  court  re- 
fusing the  order  in  the  first  petition  was 
inal,  that  there  had  been  no  appeal  there- 
from, and  that  the  same  had  become  res  ad- 
Judlcata.  We  are  unable  to  agree  with  the 
contention  of  plaintiff  on  this  point  The 
county  courts  in  Oklahoma  have  general  and 
exclusive  Jurisdiction  to  (transact  any  and 
all  business  with  reference  to  the  estate  of 
minors.  See  article  7,  {  13,  Constitution  of 
Oklahoma.  This  Jurisdiction  cannot  be 
lost  except  in  some  manner  prescribed  by 
law,  and  the  court  has  the  right  at  any  time 
to  take  proper  steps  to  protect  the  interest 
of  the  minor,  as  it  shall  find  are  for  the  best 
interest  of  the  minor.  The  record  Is  silent 
as  to  what  was  before  the  court  yrhea  the 
first  petition  was  denied.  We  are  not  able 
to  see  from  the  record  that  the  evidence  be- 
fore the  court  was  the  same  at  the  subse- 
quent hearing  as  it  was  at  the  prior  hear- 
ing. All  we  do  know  Is  that  the  first  peti- 
tion was  denied.  If  the  contention  of  plain- 
tiff is  sound,  then  there  could  never  there- 
after be  authority  in  the  county  court  to 
grant  an  order  to  sell  for  the  reasons  as- 
signed In  the  first  petition.  We  do  not  think 
it  can  be  successfully  contended  that  the  or- 
der denying  the  sale  would  prevent  the  court 
from  ever  at  any  time  in  the  future  grant- 
ing such  an  order.  Section  «553,  R.  L.  1910, 
gives  the  court  the  right  to  make  an  order 
to  sell  the  property  of  a  minor  tor  his  main- 
tenance and  education.  Section  6554,  Id., 
gives  the  right  to  order  a  sale  for  the  pur- 
pose of  investment  The  court  would  liave 
the  right  to  make  an  order  at  any  time  when 
conditions  were  changed,  and  it  would  have 
a  right,  upon  a  reconsideration  of  the  evi- 
dence, without  any  change  In  conditions,  to 
make  an  ordep  upon  proper  motion  and  no- 
tice. So  far  as  we  are  able  to  Judge  from  the 
record,  the  court  did  nothing  -  more  In  this 
case  than  to  exercise  Its  power  in  that  regard. 

In  Twin  State  Oil  Co.  v.  Johnson,  179  Pac. 
605,  Chief  Justice  Hardy  said: 

"It  is  now  well  settled  that  county  courts  of 
this  state  have  full  control  and  jurisdiction 
of  all  probate  matters,  and  may  at  any  time 
prior  to  the  majority  of  the  minor  whose  es- 
tate is  involved  in  any  proceedin!;  pendini;  in 
said  court  upon  proper  notice  and  for  sufficient 
legal  grounds,  modify  or  vacate  any  order  or 
judgment  made  by  said  court  in  the  interest 


of  said  minor.  Ozaric  Oil  Co.  v.  Berrybill,  43 
Okl.  523,  148  Pac.  173;  Morris  et  aL  v.  Swee- 
ny, 63  OkL  163,  155  Pac.  537." 

In  Hickory  v.  Campbell,  182  Pac.  233,  de- 
cided by  the  Supreme  Court  of  Oklahoma 
June  17, 1919,  Justice  Higglns  said: 

"A  probate  sale  of  a  minor's  land,  when  the 
proceeds  are  merely  intended  as  an  investment, 
is  one.  friendly  to  the  minor,  and  when  it  is 
made  to  appear  to  the  court  prior  to  the  pass- 
ing of  title,  that  it  is  not  to  the  best  interest 
that  the  lands  be  sold,  then 'it  is  the  duty  of 
the  court  npon  proper  notice,  to  hear  the  mat- 
ter, and,  if  the  best  interest  of  minors  require 
it,  to  set  aside  the  order  previously  given  au- 
thorizing the  sale." 

Further  on  in  the  opinion  we  find: 

"Defendants  in  error  rely  npon  Estate  of 
Thomas  Spriggs,  20  Oal.  121,  and  in  snpport  ' 
of  their  contention  that  the  decree  of  sale  be- 
came final  after  the  expiration  of  time  for  an 
appeal.  The  same  is  held  in  Estate  of  Leonis, 
138  Cal.  194,  71  Pac.  171.  We  do  not  believe 
the  law  of  California  is  applicable  to  the  case 
at  bar,  for  the  reason  that  the  judgments  of 
probate  courts  there,  if  no  appeal  is  taken, 
become  final  at  the  expiration  of  the  term, 
trberein  the  law  of  this  state,  as  above  stated, 
is  that  nntil  the  minor  becomes  of  age.  all 
judgments  and  orders  sleep  in  the  bosom  of  the 
court  and  may  be  modified,  vacated,  or  set  aside 
during  such  time  upon  proper  notice  and  for 
good  cause  shown." 
« 

While  the  order  empowering  the  guardian 
to  sell  fails  in  direct  terms  to  vacate  the 
former  order  denying  the  petition  to  sell, 
the  effect  of  tlie  last  order  was  to  annul,  va- 
cate, and  set  aside  the  former  order.  The 
case  of  Callahan  v.  Griswold,  9  Mo.  784,  is 
in  many  respects  similar  to  the  case  at  bar. 
There  the  county  court  had  denied  a  peti- 
tion for  a^thorIty  to  sell  a  certain  estate. 
BYom  tills  order  an  appeal  was  taken.  The 
Judgment  of  the  lower  court  was  affirmed. 
Thereafter  a  second  petition  was  filed  In 
the  county  court  and  an  order  was  made 
authorizing  the  sale.  Griswold,  who  had 
purchased  from  some  of  the  heirs,  objected 
to  the  last  order  and  appealed,  contending 
the  first  order  denying  the  right  to  sell  was 
res  adjudlcata.  The  Supreme  Court  of  Miss- 
ouri held   against  this   contention,   saying: 

"It-  is  contended  by  the  defendant  in  error 
that  the  judgment  in  the  case  of  Hughes,  Adm'r, 
.  V.  Griswold  [0  Mo.  245],  which  was  afiEirmcd  by 
'  the  Supreme  Court  in  1840,  is  a  bar  to  any 
further  proceedings  on  the  subject-matter  there- 
in adjudicated.  We  do  not  regard  the  refusal 
of  the  county  court  of  Warren  as  a  judgment 
of  this  character.  It  may  be  questioned  wheth- 
er the  principle  of  res  adjudlcata  applies  to 
those  decisions  which  are  made  by  courts  act- 
ing in  a  summary  way  upon  an  application 
addressed  to  their  discretionary  jurisdiction. 
In  siich  cases,  if  the  facts  npon  which  relief  is 
claimed  be  the  same  upon  a  second  application 
that  they  were  in  the  first,  by  analogy  to  pro- 
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ceedings  in  the  ordinary  course  of  Judicial  In- 
Testigation,  parties  will  generally  be  held  pre- 
cluded by  the  result  of  the  first  application. 
•  *  •  Bat  it  seems  that  where  it  subserves 
the  purposes  of  parties,  courts  will  hear  the 
second  application  and  decide  it  differently, 
without  being  bound  by  the  former  adjudication. 
Sampson  y.  Hart,  14  Johns  [N.  Y.]  63.  In 
the  ease  now  under  consideration,  the  record 
does  not  show  what  ficts  were  before  the  court 
when  the  application  was  first  rejected  by 
the  county  court  of  Warren.  It  seems  that  the 
cause,  when  up  in  this  court,  turned  entirely 
upon  the  absence  of  record  proof  to  show  the 
jurisdiction  of  the  circuit  court  of  Franklin 
county  over  demands  against  the  estate  of 
R.  McEinney,  and  that  the  case  was  not  at 
all  decided  on  its  merits.  The  decision  of  the 
county  court  may  have  been  based  upon  the 
same  or  similar  grounds,  and  therefore  would 
be  no  bar,  even  though  the  evidence  was  in  oth- 
er respects  substantially  the  same  on  the  sec- 
ond application  as  it  b<ad  bem  npon  the  first" 

Ab  was  said  In  Holmoi  v.  Holmes,  27  Okl. 
140,  111  Pac.  220,  30  U  B.  A.  (N.  S.)  920: 

"The  orders  and  decrees  of  a  probate  court 
are  not  required  to  recite  the  existence  of  facts 
or  the  performance  of  acts  upon  which  the 
jurisdiction  of  the  conrt  depends,  and  the  fail- 
ure to  recite  such  jurisdictional  facts  does  not 
raise  a  presumption  that  such  facts  do  not 
exist" 

In  Galvln  v.  Palmer,  134  CaL  426,  66  Pac. 
672,  it  was  said:  * 

"Where  across  the  face  of  a  judgment  it  was 
written  that  it  was  vacated  and  set  aside,  and 
another  judgment  of  later  date  was  entered  on 
record,  which  record  shows  no  irregularities, 
such  second  judgment  is  to  be  regarded  in  col- 
lateral proceedings  as  the  final  and  only  judg- 
ment, and  it  cannot  be  impeached  by  affidavits 
or  matter  outside  of  the  record. '  The  conrt 
having  power,  under  some  circumstances,  to 
take  such  action,  it, will  be  presumed  on  col- 
lateral attack,  th^  record  being  silent  that 
such  circumstances  existed  in   this  case." 

[4]  4.  Plaintiff  next  contends  that  the  de- 
fendant liConard,  who  was  the  purchaser  at 
the  guardian's  sale,  bad  knowledge  of  the 
fraud  practiced  by  tbe  guardian  upon  the 
court  and  upon  tbe  ward  and  nest  of  kin; 
that,  baying  this  knowledge,  he  was  bound 
by  snch  fraudulent  act  of  tbe  guardian,  and 
tbe  entire  proceedlijgs  were  vitiated  by  such 
fraudulent  acts;  that,  as  be  conveyed' tbe 
land  so  acquired  by  bim  to  bis  grantee  by 
quitclaim  deed,  said  grantee  and  all  per- 
sons holding  under  him  are  charged  with 
a  knowledge  of  tbe  fraudulent  character  of 
the  proceedings,  and  the  defects  of  the  rec- 
ord, which  might  be  raised  either  upon  di- 
rect or  collateral  attack;  and  that  where 
such  purchaser  at  the  guardian's  sale,  with 
knowledge  of  fraudulent,  void,  and  Irregular 
proceedings,  conveys  said  real  estate  to  his 
grantees  by  quitclaim  deed,  said  grantees  and 
all  subsequent  grantees  take  with  notice  of 
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all  defects  of  tbe  record  and  fraud,  and  are 
not  innocent  purchasers.  The  evidence  of 
fraud  relied  npon  by  the  plalntift  relates  to 
the  allegation  of  tbe  efforts  of  the  guardian 
to  induce  tbe  mother  of  the  plaintiff  not  to 
appear  and  object  to  the  sale  of  the  minors' 
lands,  alleging  that  the  guardian  promised 
her  that  be  would  use  a  certain  part  of  tbe 
proceeds  of  the  sale  to  pay  off  a  mortgage 
against  her  homestead  and  certain  personal 
property,  and,  further,  that  she  was  Induced 
by  tbe  guardian  to  believe  that  the  entire 
allotments  of  the  minors  were  not  to  be  sold, 
but  only  40  acres  of  each  allotment  The  al- 
legation Is  made  that  Leonard,  the  pur- 
chaser from  the  guardian,  was  well  aware 
of  all  these  facts,  and  was  therefore  not  a 
bona  fide  purchaser,  and  any  one  taking 
title  from  him  by  a  quitclaim  deed  is  charge- 
able with  like  notice,  and  cannot  claim  tbe 
protection  accorded  a  bona  fide  purchaser. 
There  is  no  contention  on  tbe  part  of  plain- 
tiff that  the  purchasers  from  Leonard  had 
direct  knowledge  of  any  fraud  alleged,  but, 
in  accepting  a  quitclaim  deed,  that  that  fact, 
and  that  alone,  was  sufficient  to  put  them 
on  notice  that  there  was  some  defect  In  tbe 
title,  and,  bad  they  prosecuted  the  inquiry 
called  for  by  this  knowledge,  they  would 
have  been  led  to -a  full  knowledge  of  the 
fraud. 

We  have  been  unable  to  find  any  authority 
in  Oklahoma  directly  deciding  this  point. 
Our  statutes  provide  two  forms  of  con- 
veyance of  real  estate.  Section  1184,  R.  L. 
1910,  prescribes  the  form  for  a  warranty 
deed,  the  effect  of  which  is  set  out  in  sec- 
tion 1162,  Id.    Section  1185,  Id.,  provides: 

"A  guitdaim  deed  to  real  estate  may  be  sub- 
stantially the  same  as  a  warranty  deed,  with 
the  word  'quitclaim'  inserted  in  connection  with 
the  words  'do  hereby  grant  bargain,  sell  and 
convefy,*  as  follo^:  'Do  hereby  quitclaim, 
grant  bargain,  sell  and  convey,'  and  by  omit- 
ting the  words  'and  warrant  the  titie  to  the 
same.' " 

In  the  case  of  Mosler  t.  Momsen,  13  OkL 
41,  74  Pac.  906,  the  court  said : 

"Our  attention  is  directed  by  counsel  for 
plaintiff  in  error  to  numerous  authorities,  among 
which  is  Oliver  v.  Piatt  3  How.  410  (11  L. 
Ed.  622],  and  May  v.  Le  Claire,  11  Wall.  217 
[20  L.  Ed.  50],  wherein  it  is  held  that  a  person 
who  holds  only  by  virtue  of  a  quitclaim  deed 
from  his  immediate  grantor,  whether  he  is  a 
purchaser  or  not,  is  not  a  bona  fide  purchaser. 
It  is  not  now  necessary  for  us  to  decide  this 
question,  for  under  our  statute  the  quitclaim 
deed  to  defendant  in  error  conveyed  to  him  all 
the  right,  title  and  interest  of  the  Smithers  in 
and  to  the  premises  there  described,  However, 
it  will  be  found  upon  examination  that  the  Su- 
preme Court  of  the  United  States  in  a  later 
case,  Moeller  v.  Sherwood,  148  U.  8.  21  [13 
Snp.  Ct  426,  37  L.  Ed.  360],  held  'that  the 
receipt  of  a  qnitdaim  deed  does  not  of  itself 
prevent  a  party   from   becoming   a   bona   fide 


Digitized  by 


Google 


914 


183  PACIFIC  REPORTEB 


(OkL 


holder,  and  the  doctrine  expressed  in  many 
cases,  that  the  grantee  in  such  a  deed  cannot  he 
treated  as  a  bona  fid«  purchaser,  does  not  rest 
upon  any  sound  principle.' " 

In  13  Cyc.  526,  with  reference  to  quitclaim 
deeds,  it  is  said: 

"Whether  a  deed  is  a  quitclaim  depends  large- 
ly ujwn  the  words  used,  but  it  may  be  inferred, 
not  only  from  the  terms  of  the  deed,  but  from 
the  adequacy  of  the  price  given,  and  other  cir- 
cumstances showing  the  purpose  of  the  instru- 
ment; and  it  is  not  to  be  determined  by  the 
mere  omission  of  the  covenant  of  general  war- 
ranty of  title." 

In  McConnel  r.  Reed,  6  HI.  (4  Scam.)  U7, 
38  Am.  Dec.  124,  it  was  said: 

"A  deed  of  release  and  quitclaim  is  as  ef- 
fectual for  the  purpose  of  transferring  title 
to  land  as  a  deed  of  bargain  and  sale,  and  the 
prior  recording  of  such  deed  will  give  it  a 
preference  over  one  previously  executed,  but 
which  was  subsequently  recorded.  In  this  re- 
spect there  is  no  distinction  between  different 
forms  of  conveyance.  As  a  general  rule,  the 
one  first  recorded  must  prevail  over  one  of 
older  execution,  when  made  in  good  faith,  and 
when  it  appears  to  have  been  the  intention  of 
the  parties  to  convey  again  the  same  lands 
which  had  been  previously  conveyed." 

This  view  seems  to  have  been  taken'  by  the 
Supreme  Court  of  Mississippi,  in  the  ease  of 
Chapman  v.  Sims,  63  Miss.  164,  in  which  It 
was  sought  to  show  that  the  grantee'  In  a 
quitclaim  deed  was  not  a  bona  fide  purchaser. 
The  court  said: 

"We  conclude  that  there  is  no  authority  for 
the  proposition  that  a  quitclaim  deed  in  the 
chain  of  title  deprives  him  who  claims  under  it 
of  the  character  of  a  bona  flde  purchaser.  There 
are  dicta  and  suggestions  and  inferences  to  that 
effect,  but  we  deny  and  repudiate  the  propo- 
sition as  unsound,  and  insupportable  on  author- 
ity, principle,  or  policy." 

See  Finch  v.  Trent,  3  Tex.  Civ.  App.  568, 
22  S.  W.  132,  24  S.  W.  679. 

The  quitclaim  deed  executed  by  the  defend- 
ant Leonard  was  Just  as  effective  In  convey- 
ing the  title  purchased  by  him  at  the  guard- 
ian's sale,  as  If  he  had  executed  a  warranty 
deed.  In  other  words,  one  can  be  a  bona 
flde  purchaser  under  a  quitclaim  deed  whei-e 
the  vendor  undertakes  to  sell  and  convey  the 
land  described  In  the  deed,  as  be  can  under 
a  warranty  deed,  the  difference  in  form  be- 
tween a  quitclaim  deed  and  a  warranty  deed 
being  that  in  the  former  the  words  "and 
warrant  tlie  title  to  the  same"  are  omitted. 
A  quitclaim  deed  made  in  substantial  com- 
pliance with  the  provisions  of  chapter  13,  R. 
L.  1910,  conveys  all  of  the  right,  title  and 
Interest  of  the  maker  thereof  in  and  to  the 
premises  therein  described.  Section  1161,  R. 
L.  1910.  The  records  fail  to  contain  copies  of 
any  deeds  sought  to  be  canceled ;  therefore 
we  are  unable  to  know  the  exact  language 
used.    However,  the  term  "quitclaim  deed"  Is 


well  understood  by  the  legal  profession,  as 
well  as  by  the  laity,  to  convey  the  title  then 
held  by  the  grantor  in  the  lands  sold,  as 
would  be  conveyed  by  a  warranty  deed,  with 
the  exception  that  in  the  former  the  title  Is 
not  warranted  against  the  claim  of  all  oth- 
ers, but  is  good  as  against  the  vendor  and 
those  claiming  under  him  by  title  thereafter 
acquired. 

[6]  6.  The  contention  of  plaintlCF  that  the 
Judgment  of  the  trial  court  should  be  revers- 
ed, for  the  reason  that  the  guardian  failed  to 
file  an  Inventory  of  his  ward's  estate,  vr* 
think  Is  untenable.  Sam  Tncker,  the  father 
of  plaintiffs,  had  been  appointed  and  qualified 
as  guardian.  Upc«  his  death,  the  defendant 
Iieslie  was  api>ointed.  As  the  statutes  re- 
quire an  Inventory  to  be  made,  and  as  It  Is 
presumed  every  officer  has  complied  with  the 
requirements  of  the  law  untU  the  contrary 
appears,  we  are  to  presume  there  was  an  In- 
ventory on  file  returned  by  the  former  guard- 
ian. However  this  may  be,  we  see  from  the 
petition  filed  by  the  defendant  Leslie  for  the 
sale  of  the  lands  that  the  ward  had  no  per- 
sonal property,  that  the  ward  owned  certain 
real  estate  therein  described,  and  that  it  was 
to  the  best  Interest  of  the  minors  that  all  of 
said  lands  be  sold.  The  court  could  clearly 
gather  from  this  petiticHi  that  all  the  estate 
of  the  minor  consisted  of  his  allotment, 
which  was  sought  to  be  sold.  In  21  Cyc.  42, 
under  the  Ijeading  "Guardian  and  Ward,"  ap- 
pears the  following: 

"The  requirement  In  a  statute  that  before 
any  one  shall  be  appointed  guardian  he  shall 
file  a  statement  of  the  ward's  estate  is  direc- 
tory only,  and  failure  to  file  the  statement  will 
not  of  itself  render  an  appointment  void." 

[8]  6..  Plalntur  next  contends  that  the  sale 
was  void  for  the  further  readon  that  no  no- 
tice was  given  of  the  sale  of  real  estate  as 
required  by  law;  that,  the  property  to  be 
sold  was  located  in  Greek  cfunty,  whereas  the 
notice  of  sale  described  it  as  being  located  In 
Wagoner  county.  This  notice  was  published 
in  both  Creek  and  Wagoner  counties.  The 
publication  in  Creek  county  correctly  describ- 
ed the  lands.  The  publication  hi  Wagoner 
county  read  as  follows: 

"Notice  of  Sale  of  Real  Estate  in  the  Guard- 
ianship of  George  Tncker. 

"Notice  is  hereby  given  in  pursuance  of  an 
order  of  the  county  court  of  the  county  of 
Wagoner,  state  of  Oklahoma,  made  on  the  dth 
day  of  October,  1911,  that  the  undersigned 
guardian  of  the  estate  of  George  Tucker,  a 
minor,  will  sell  at  public  sale  to  the  highest 
bidder,  subject  to  confirmation  by  the  court 
on  Monday,  the  6th  day  of  November,  A.  D. 
1911,  at  10  o'clock  a.  m.,  at  the  conrthonse  in 
Sapulpa,  Creek  county,  Oklahoma,  all  the  ri^t, 
title  and  interest  of  said  George  Tucker,  a 
minor,  in  and  to  the  following  described  real 
estate,  situated  in  Wagoner  county,  state  of 
Oklahoma,  to  wit:  The  S.  W.  %  of  the  S.  W. 
^  of  Sec  3,  Twp.  17  N.,  R.  7  E.,  and  the  S. 
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W.  %  o«  the  S.  B.  %  of  Sec.  T,  Twp.  17  N.,  f 
B.  8  E.,  and  the  W.  ^  of  the  S.  W.  ^  of  Sec. 
33,  Twp.  18  N.,  R.  8  B.,  in  Creek  county,  Okla- 
homa. Said  real  estate  will  be  sold  on  the 
following  terms  and  conditions,  to  wit:  All 
cash  upon  confirmation  of  sale  by  the  county 
court  of  Wagoner  county,  OkV 

Wben  any  person  desiring  to  bid  upon  the 
lands  saw  this  notice,  he  could  not  hare  been 
misled  thereby.  Any  one  would  know .  that 
the  lands  were  In  Greek  county,  and  Intended 
to  be  described  as  being  in  Cre^  county.  He 
would  readily  see  that  "Wagoner  county" 
was  Intended  to  be  Creek  county.  He  would 
be  advised  that  the  land  was  to  be  sold  at 
Sapulpa,  In  Creek  county,  and,  when  so  ad- 
vised, he  knew  exactly  what  land  was  to  be 
sold  and  where  the  land  was  located.  We 
cannot  bring  ourselves  to  believe  that  a  de- 
fect of  this  nature  could  or  should  affect  the 
validity  of  the  sale.  Section  6383,  R.  L. 
1910,  provides  that  the  land  to  be  sold  must 
be  described  with  common  certainty  in  the 
notice.  In  Richardson  v.  Farwell,  49  Minn. 
210,  51  N.  W.  915,  the  county  and  state  In 
whid)  the  land  was  situated  were  not  men- 
tioned In  the  notice.  In  passing  upon  this 
question,  the  court  aald: 

"But  it  is  admitted  that  land  of  that  descrip- 
tion, by  government  subdivisions,  is  within  the 
connty  of  Hennepin  where  the  land  was  sold, 
and  where  by  statute  it  was  required  to  be  sold ; 
and,  being  land  of  the  minors  referred  to,  the 
description  was  not  presumptively  mislead- 
ing. There  could  be  no  other  corresponding  de- 
scription within  the  county  or  state,  and  this 
the  court  will  take  notice  ot" 

In  Howbert  et  al.  v.  Heyle,  47  Kan.  68, 
27  Pac  116,  the  court  said: 

"Where  a  petition  by  a  guardian  to  sell  cer- 
tain land  belonging  to  his  ward  states,  among 
other  things,  that  the  ward  had  no  money  nor 
personal  property,  and  that  it  was  to  his  In- 
terest, and  necessary  for  his  support  and  edu- 
cation, that  the  land  should  be  sold,  and  de- 
scribes the  land  as  being  an  nndivided  one- 
twelfth  interest  'in  the  following  described 
real  estate,  to  wit:  The  southeast  quarter  of 
section  32,  range  17,  township  12'— without 
stating  specifically  in  what  connty  or  state  the 
land  was  situated,  or  whether  in  range  east 
or  west,  or  township  north  or  south,  but  land 
answering  to  the  aforesaid  description  was  in 
fact  situated  in  Shawnee  county,  where  all 
the  parties  interested  resided,  and  where  all 
the  proceedings  were  had,  held,  that  the  peti- 
tion must  be  held  to  be  sufficient  when  the 
sale  nnder.it  is  many  years  afterwards  attack- 
ed collaterally." 

[7]  7.  Plalntlfl  next  contends  that  the  sale 
of  the  lands  by  the  guardian  was  a  j)rivate 
sale,  and,  before  the  court  would  have  juris- 
diction to  confirm  it,  it  was  Imperative  that 
the  lands  to  be  sold  be  appraised,  and  that 
the  court  was  without  Jurisdiction  to  con- 
firm, unless  the  price  bid  was  90  per  cent,  of 
tbe  appraised  value  of  the  same.     If  the 
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sale  herein  was  private,  we  agree  with  the 
contention  of  plaintiff.  Section  6384,  R.  L. 
1910,  provides: 

"No  sale  of  real  estate  at  private  sale  shall 
be  confirmed  by  the  court  unless  the  sum  offer- 
ed is  at  least  90  per  cent,  of  the  appraised 
value  thereof,  nor  unless  such  real  estate  has 
been  appraised  within  one  year  of  the  time  of 
such  sale.  If  it  has  not  been  so  appraised,  or 
if  the  court  is  satisfied  that  the  appraisement  is 
too  high  or  too  low,  appraisers  must  be  appoint- 
ed, and  they  must  make  an  appraisement  there- 
of in  the  same  manner  as  in  case  of  an  original 
appraisement  of  an  estate^  This  may  be  done 
at  any  time  before  the  sale  or  the  confirma- 
tion thereof." 

In  Winters  v.  Okla.  Portland  Cement  Co.. 
164  Paa  965,  the  court  said: 

"The  words  of  this  section  are  expressly  pro- 
hibitory. They  do  not  simply  and  only  say  that 
an  appraisement  shall  be  had,  but  directly  say 
tibat  the  court  shall  not  act  except  under  the 
given  conditions.  Tbe  Inhibition  strikes  at 
die  power  of  the  court,  and  leaves  no  discre- 
tion whatsoever  in  tbe  court.  It  does  not  per- 
tain to  any  step  intermediate  to  the  acquire- 
ment of  jurisdiction  of  the  sale  proceeding  and 
the  order  of  confirmation,  but  to  the  power  to 
make  the  order  of  confirmation  itself.  The  ap- 
praisement is  not  even  necessarily  a  part  of  the 
sale  proceeding  proper,  but  may  have  been  made 
at  any  time  within  a  year  prior  tiiereto,  and 
long  before  the  court  acquired  jurisdiction  of 
the  sale  proceeding;  but  the  statute  provides 
that  the  court  shall  not  make  the  order,  except 
it  is  in  existence,  and  in  conformity  to  it." 

Was  .the  sale  made  by  the  guardian  herein 
public  or  private?  Section  6563,  R.  L.  1910, 
provides  if,  after  full  examination  by  the 
connty  court,  It  appears  necessary,  or  for  the 
benefit  of  the  ward,  that  bis  real  estate,  or 
some  part  thereof,  should  be  sold,  the  court 
may  grant  an  order  therefor,  specifying 
therein  the  reasons  why  the  sale  is  necessary 
or  beneficial,  and  may.  If  the  same  has  been 
prayed  for  in  tbe  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 
By  reference  to  the  record,  we  find  the  pe- 
tition filed  by  the  guardian  for  authority  to 
sell  prays  that  upon  bearing  bad  be  be  au- 
thorized to  sell  at  public  or  private  sale. 
The  court  thereafter  granted  tbe  order  and 
authorized  the  guardian  to  sell  at  public  sale 
to  the  highest  bidder.  The  guardian  gave 
the  necessary  notice  that  on  the  date  there- 
in named  he  would  sell  at  pnbUc  sale  to  the 
highest  bidder.  Tbe  order  0(»flrming  the 
guardian's  'sale  recited  that  tbe  sale  was 
public.  We  have  carefully  examined  the  rec- 
ord In  this  case,  and  are  of  the  opinion  that 
there  has  been  a  sulDstantial  compliance  with 
the  requirements  of  the  statutes  relative  to 
guardian's  sale.  Section  6386,  R.  U 1910,  pro- 
vides for  the  return  of  tbe  aaie,  and  that  the 
court  or  judge  must  fix  tbe  day  for  tbe  bear- 
ing of  such  return;  provides  for  the  notice 
that  'shall  be  given,  and  that  upon  the  hear- 
ing, \t  the  court  was  of  tbe  opinion  that  the 
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bid  was  disproportionate  to  the  value,  and  If 
It  appeared  to  the  conrt  that  a  sum  exceed- 
ing such  bid  at  least  10  per  cent  might  be 
obtained,  the  court  bad  authority  to  vacate 
tbe  sale,  and  direct  another  to  be  had,  of 
which  notice  Aonld  be  given,  and  the  sale 
In  all  respects  conducted  as  lf.no  previous 
sale  had  taken  place;  that  If  an  offer  of 
10  per  cent  more  in  amount  than  that  named 
In  the  return  be  made  to  the  court  In  writing 
by  a  responsible  person.  It  is  In  the  discre- 
tion of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order 
a  new  sale.  Tbe  return  of  tbe  guardian  set 
out  in  full  detail  all  the  proceedings  bad  in 
executing  the  order  of  sale.  Tbe  court  bad 
before  It  full  proof  of  tbe  notice  required, 
and  determined  that  the  statutes  had  been 
compiled  with.  The  order  of  confirmation 
contained  recitals  showing  a  compliance  with 
all  the  provisions  of  the  statute,  and  we  are 
of  the  opinion  that  the  action  of  the  court, 
in  Its  Judicial  determination  of  whether  or 
not  tbe  guardian  compiled  with  all  tbe  pro- 
visions of  the  statute,  should,  In  case  of  col- 
lateral attack,  be  treated  as  conclusive  In 
the  absence  <^  fraud. 

In  Winters  v.  Okla.  Portland  Cement  Co., 
supra,  It  wassald: 

"After  a  county  court  obtains  jurisdiction  of 
a  guardianship  sale  proceeding,  all  irregularities 
and  defects  between  the  acquirement  of  juris- 
diction and  the  order  of  confirmation  are  cured 
by  the  order  of  confirmation,  to  the  extent  that 
the  order  of  confirmation  may  not  be  collateral- 
ly attacked  on  account  of  such  irregularity; 
but  this  rule  does  not  extend  to  jurisdictional 
matters." 

[(]  8.  The  plaintiff  further  contends  that 
the  sale  of  tbe  real  estate  herein  was  secured 
by  tbe  fraudulent  practices  of  the  guardian, 
that  there  was  no  necessity  for  tbe  sale  of  tbe 
same,  and  that  the  guardian'  entered  into  a 
fraudulent  and  collusive  agreement  with 
Blla  Tucker,  the  mother  of  the  plaintiff, 
whereby  the  said  guardian,  in  order  to 
wrongfully  and  fraudulently  induce  the  said 
Ella  Tucker  to  consent  to  the  sale  of  tbe 
lands  of  the  plaintiff  and  bis  brother,  Fred 
Tucker,  and  as  an  inducement  for  her  not 
to  appear,  contest,  or  oppose  the  sale  of  tbe 
same,  represented  to  the  said  Ella  Tucker 
that  one  Harsher  had  a  mortgage  on  the 
homestead  belonging  to  Sam  Tucker,  de- 
ceased, and  which  comprised  the  family 
homestead  of  tbe  said  Ella  Tucker,  together 
with  tbe  plaintiff  and  bis  minor  brother, 
that  the  guardian  wrongfully  and  fraudu- 
lently represented  to  the  said  Ella  Tucker 
that.  If  she  would  consent  to  the  sale  of  80 
acres  of  her  minor  sons'  allotments,  that  is 
to  say,  40  acres  of  tbe  allotment  of  each 
minor,  tbe  guardian  would  apply  the  i>ro- 
ceeds  thereof  to  the  payment  and  discharge 
of  the  mortgage  Indebtedness ;  that  the  said 
Ella  Tucker  consented  to  tbe  sale  of  80  acres 
of  tbe  allotments  of  ber  minor  ctaildrea  as 


above  described,  and  that  die  did  not  bear 
until  a  long  time  thereafter  that  she   bad 
given  her  consent  to  tbe  sale  of  a.ll  tbe  allot- 
ments of  ber  minor  children ;    that  she  was 
deceived  and  misled  In  that  regard,  and  that 
she  believed  that  she  had  only  given   ber 
consent  to  the  sale  of  80  acres,  or  40  acres 
each  out  of  tbe  allotmentB  of  George  and 
Fred_  Tucker,  r8q)ectlvely ;    that  the  gnard- 
lan,.'C.  K.  Leslie,  by  fraud  and  deceit,   in- 
serted In  said  petition  tbe  entire  allotments 
of  both  George  and  Fred  Tncker;    that  be 
thereafter  purchased  tbe  mortgage  on    tbe 
homesiteed,   and    fraudulently    procured    an 
order  from   the  county   conrt  of  Wagoner 
county,  permitting  him  to  apply  $400  out  of 
tbe  proceeds  of  the  sale  of  tbe  lands    of 
George  and  Fred  Tucker,  whlcih  he  wrong- 
fully converted  and  applied  to  tjie  payment 
of  the  Indebtedness  of  the  said  Sam  Tiudcer, 
deceased ;  that  the  said  0.  K.  Leslie  bad  pro- 
cured his  appointment  aa  guardian  for   no 
other  purpose  than  the  fraudulent  Intent  and 
purpose   of   obtaining   control   of  tbe  allot- 
ments of  tbe  plalntlfl  herein,  and  for  the 
purpose  of  realizing  upon  said  mortgage  to 
his  individual  advantage  and  benefit,  and  to 
the  detriment  of  tbe  rights  of  tbe  plaintiff 
and  bis  brother,  Fred  Tucker,  and  that  tbe 
county   court  of  Wagoner  county   was  de- 
ceived and  fraud  was  practiced  upon  It  in 
not  knowing  tbe  real  facts  and  purposes  of 
tbe  said  Leslie  in  {trocuring  bis  appointment 
as  guardian ;   that  at  tbe  time  the  said  Ella 
Tucker  consented  to  the  sale  tbe  guardian 
represented  that  the  land  was  practically 
worthless,  that  It  was  only  a  pile  of  rock 
and  brush,  and  did  not  disclose  to  tbe  moth- 
er that  It  was  valuable  for  oil  and  gas  pur- 
poses.   It  is  alleged  by  tbe  plaintiff  that  all 
the  above  enumerated  acts  committed  by  tbe 
guardian  were  well  known  to  tbe  defendant 
M.  B.  Leonard  prior  to  tbe  sale  of  the  allot- 
ments of  the  minors  to  him  by  tbe  guardian. 
Tbe  law  in  its  wisdom,  and  having  regard 
for  tbe  Interest  of  minors,  requires  that,  in 
applying  for  an  order  to  sell,  notice  thereof 
shall  be  given  to  certain  persons.    In  this 
case,   the  allegation  is  contained   in  plain- 
tiff's petition  that  by  the  fraud  of  the  guard- 
Ian  tbe  mother  was  Induced  to  give  her  con- 
sent fo^  the  sale.    If  tbe  guardian  was  guilty 
of  the  charges  made  in  tbe  petition,  we  are 
forced  to  say  bis  conduct  was  very  repre- 
hensible.    When  a  demurrer  is  filed  to  a 
petition  as  defective,  in  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
the  petition  must  be  liberally  construed,  and 
all  Its  allegations  taken  as  true  for  tbe  pur- 
pose of  tbe  demurrer;  therefore  we  take  as 
true  the  allegation  that  tbe  guardian  bad 
purchased  this  mortgage  against  the  home- 
stead of  Sam  Tudcer,  that  he  induced  BUa 
Tucker  to  believe  tbat  he  was  only  selling 
40  acres  of  each  of  the  allotments  of  her 
minor  children,  that  be  Induced  ber  not  to 
appear  before  the  county  court  and  protest 
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against  the  sale,  and  that  tlie  court  was  Im- 
posed upon.  It  Is  further  alleged  that  the 
defendant  Leonard  had  notice  of  the  fraudu- 
laot  acts  of  the  guardian,  and  as  a  matter 
of  fact.  If  this  was  true,  he  could  not  be  a 
bona  fide  purchaser;  therefore  the  petition 
stated  facts  suiBdent  to  constitute  a  catise 
of  action  against  the  defendant  Leonard  at 
least 

In  Blackwell  OH  ft  Gas  Co.  ▼.  Whltesldes, 
174  Pac.  S73,  It  Is  held  that,  where  a  general 
.  demurrer  is  filed  to  a  petition  as  a  whole,  If 
any  paragraph  of  the  pleading  Is  good  and 
states  a  cause  of  action,  the  demurrer  should 
he  overruled.  We  hold  that  the  court  was 
In  error  In  sustaining  the  demurrer  as  to 
the  defendant  M.  B.  Leonard ;  the  remaining 
defendants  claiming  that  they  had  no  notice 
of  any  fraud,  and  there  being  no  allegation 
that  they  had  notice,  only  such  as  would  be 
conveyed  to  them  by  quitclaim  deed.  In 
Adams  Oil  &  Gas  Co.  v.  Hudson  et  al.,  55 
Okl.  386,  156  Pac.  220,  It  is  held: 

"To  constitute  a  'bona  fide  purchaser'  three 
things  must  exist,  A  purchase  in  good  faith,  for 
value,  and  without  notice;  and,  where  a  suliee- 
quent  purchaser  interposes  the  defense  of  a 
bona  fide  purchaser,  the  burden  is  upon  him  : 
to  show  a  purchase  for  value,  and,  on  his  failure 
to  do  so,  he  cannot  claim  the  benefits  of  a  bona 
fide  purchaser." 

In  other  words,  If  Leonard's  title  was  de- 
fective, that  is,  having  been  Induced  by  the 
fraud  of  the  guardian,  and  Leonard  had  no- 
tice of  this  fraud,  then  before  the  grantees 
from  Leonard  could  claim  to  be  bona  fide 
purchasers  the  burden  is  shifted  to  them  to 
show  that  they  had  no  notice  of  the  fraud, 
and  that  the  purchase  was  in  good  faith  and 
for  value.  As  we  understand  the  rule  In  the 
trial  of  the  cause,  the  plaintiff  would  first 
be  required  to  establish  the  fraud,  together 
with  the  fact  that  Leonard  had  notice. 
When  this  was  established,  then  the  pur- 
chasers from  Leonard  would  be  required  to 
Introduce  evidence  showing  that  they  pur- 
chased without  notice  of  the  fraud  and  for 
value  and  In  good  faith. 

[I]  Mr.  Justice  Dunn,   speaking  for  this 
court  on  rehearing  In  the  case  of  Brooks  et 
al.  V.  Garner,  20  Okl.  236,  94  Pac.  694,  97, 
Pac.  995,  quotes  approvingly  from  the  Su-, 
preme  Court  of   Michigan,   lu  the  case  ofi 
Letson  v.  Reed  et  al.,  45  Mich.  27,  7  N.  W. 
231,  as  follows:  I 
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"Purchasers  of  land  which  has  been  fraudu- 
lentiy  transferred  to  their  grantor  must  es- 
tablish the  good  fnith  of  their  purdiase,  and 
it  cannot  be  presumed." 

In  the  case  of  Vose  v.  Penny,  185  Pac.  — , 
decided  by  this  court  June  17,  1910,  McXelll, 
J.,  quotes  with  approval  the  following  from 
Wrtght-Blodgett  Co.  Y.  Dnited  States,  236 
U.  8.  307,  36  Sup.  Ct  339,  69  L.  Ed.  637, 
wherein  Justice  Hughes,  discussing  the  de- 
fense of  a  bona  fide  purdiaser  for  value, 
stated  tbe  rule  as  follows: 

"In  setting  it  up  by  plea  or  answer,  it  must 
state  the  deed  of  purchase,  the  date,  parties, 
and  contents  briefiy ;  that  the  vendor  was  seiz- 
ed in  fee,  and  in  possession.  The  consideration 
must  be  stated,  with  a  distinct  averment  that 
it  was  bona  fide  and  truly  paid,  independently 
of  the  recital  in  the  deed.  Notice  must  be  de- 
nied previously  to  and  down  to  the  time  of  pay- 
ing the  money,  and  the  delivery  of  the  deed; 
and  if  notice  is  specially  charged,  the  denial 
must  be  of  all  circumstances  referred  to,  from 
which  notice  can  t>e  inferred ;  and  the  answer 
or  plea  show  how  the  grantor  acquired  title. 
•  *  *  The  title  purchased  must  be  apparent- 
ly perfect,  good  at  law,  a  vested  estate  in  fee 
simple.  •  •  *  It  must  be  by  a  regular  con- 
veyance; for  the  purchaser  of  an  equitable  title 
holds  it  subject  to  the  equities  upon  it  in  the 
hands  of  the  vendor,  and  has  no  better  standing 
in  a  court  of  equity.  •  *  •  Such  is  the  case 
whidi  must  be  stated  to  give  a  defendant  the 
benefit  of  an  answer  or  plea  of  an  innocent  pur- 
chaser without  notice;  the  case  stated  must 
be  made  out;  evidence  will  not  be  permitted  to 
be  given  of  any  other  matter  not  set  out" 

Counsel  for  plalntur  concede  that  the  prop- 
osition presented  as  to  the  Jurisdiction  of  the 
court,  regarding  the  appointment  of  Leslie  as 
guardian  of  plaintiff,  the  mother  of  plaintiff 
being  a  single  woman  and  qualified  for  the 
guardianship,  Is  the  most  Important  one  pre- 
sented In  this  case  for  the  consideration  of 
the  court,  and  further  concede  that  upon  the 
court's  decision  of  this  proposition  largely 
depends  the  final  determination  of  the  case. 
Notwithstanding  this  concession  on  the  part 
of  counsel,  we  have  carefully  considered 
every  question  presented  and  argued,  we 
have  carefully  examined  tbe  entire  record, 
and  our  conclusion  is  that  the  judgment  of 
the  lower  court  should  be  reversed  on  the 
eighth  proposition  presented  by  plaintiff; 
and  It  Is  so  ordered. 

All  tbe  Justices  concur,  excqtt  KANE),  J., 
absent  and  not  participating. 
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STATE   ex   rel.   rSEELlNG,   Atty.   Gen.,   t. 

BOSS,  County  Superintendent  of  Public 

Instruction.    (No.  10779.) 

(Supieme  Coort  of  Oklahoma.    Sept  16,  1919.) 

(St/lldbut  tv  the  Court.) 

1.  MARDAvtrs  e=5»l— Stjpbemi:  Coubt  Wnx 
Gbant  Wbit  Onlt  When  Qijestionb  Pub- 
uci  JuBiB  ABK  Involved. 

The  power  of  the  Supreme  Court  to  grant 
mandamus  and  to  hear  and  determine  the  same, 
as  authorized  by  section  2,  art.  7,  Constitution, 
will  be  exercised  only  when  the  questions  in- 
volved are  publici  juris,  or  when  some  unusual 
situation  exists,  whereby  not  to  entertain  ju- 
risdiction would  work  a  great  wrong  or  result 
in  a  practical  denial  of  justice. 

2.  Mandamus  «=>4(5)  —  Supreme  Cottbt's 
Obioinai.  Jubisdiction— Remedy  bt  Ap- 
PBAi,  Not  Adequate  on  Denial  in  Dis- 
TEicT  Coubt. 

Where  an  action  in  mandamus  has  been 
brought  by  the  state  on  the  relation  of  the  At- 
torney General,  aj^ainst  a  county  superintend- 
ent of  public  instruction,  in  the  district  court 
having  jurisdiction,  to  compel  the  performance 
of  a  ministerial  duty  arising  under  section  2, 
art  7,  c.  219,  Sess.  Laws  1913,  and  such  court 
erroneously  holds  that  the  parties  have  a  rem- 
edy at  law  by  appeal,  and  refuses  to  entertain 
jurisdiction,  and  the  effect  thereof,  if  an  ap- 
peal therefrom  were  prosecuted  to  this  court, 
would,  in  the  ordinary  course  of  the  law,  be 
to  work  great  delay  in  the  opening  of  the  pub- 
lic schools  of  the  affected  districts,  the  Supreme 
Court  will  entertain  and  exercise  its  original 
jurisdiction  by  mandamus,  so  as  to  prevent  a 
doiial  of  justice. 

3.  Handamus  ®=379— Pebtobuanck  or  Du- 
T1E8  OF  County  Supebintbndent  Wux 
BE  Ehfobced  by  Sufbeme  Coubt. 

The  duties  imposed  upon  a  county  superin- 
tendent by  section  2,  art.  7,  c.  219,  Sess.  Laws 
1913,  in  respect  to  declaring  school  districts 
disorganized  and  a  consolidated  district  com- 
posed thereof  organized;  involve  the  exercise 
of  no  discretion  on  the  part  of  such  superin- 
tendent, but  are  purely  ministerial  in  their 
character,  and  their  performance  may  be  en- 
forced by  mandamus  brought  In  the  Supreme 
Court,  in  proper  cases. 

4.  Schools  and  School  Districts  €=>39— 
Appeal  Furnishes  No  Remedy,  Whebe 
State  Superintendent  of  Public  Instbuc- 
TioN  Refuses  to  Act  as  to  Formation  of 
Consolidated  District. 

Section  2,  art.  4,  c.  219,  Sess.  liaws  1913, 
providing  that  "in  the  alteration  of,  or  refusal 
to  alter,  the  boundaries  of  any  joint  school 
district,"  any  person  or  persons  aggrieved  there- 
by may  appeal  to  the  state  superintendent  of 
public  instruction,  affords  no  remedy  to  the  offi- 
cers or  school  patrons  of  a  consolidated  school 
district  organized  under  the  provisions  of  ar- 
ticle 7,  c.  219,  where  the  county  superintend- 
ent of  public  instruction  refuses  or  neglects  to 
perform  the  duties  enjoined  upon  him  by  sec- 
tion 2  of  the  act,  governing  the  formation  of 


consolidated  school  districts,  whe^er  sndt 
consolidated  district  be  comprised  of  territoxy 
located  in  one  or  more  than  one  county. 

5.  Mandamus  $=»154(2)  —  Petitiow  Strm- 
cient  fob  Enforcement  of  IPEBFOBMAifCB 
of  Statutory  Duties  bt  County  Supkb- 
intendbnt. 

Petition  examined,  and  held  sufficient  to 
state  a  cause  of  action  entitling  the  relator  to 
a  peremptory  writ  of  mandamus. 

6.  Mandamus  &s>164(3)  —  Answer  Insuffi- 
cient to  Deny  Aixeqationb  of  Petition-- 

In  a  mandamus  proceeding  begun  against  a 
county  superintendent  to  compel  the  perform- 
ance of  the  duties  of  his  office,  an  answer  thac 
"defendant  is  not  in  a  position  to  admit  or 
deny  the  material  allegations  therein  contained, 
and  therefore  asks  that  plaintiff  be  required 
to  make  proof  thereof,"  does  not  traverse  or 
deny  the  facts  alleged  in  the  relator's  petition, 
and,  in  effect,  is  an  admission  of  such  allega- 
tions. 

7.  Pleadino  «=»128— Anbweb  Not  Attemft- 
iNa  TO  Deny  Substance  of  Petition  Ad- 
mits Matebial  Avebmentb. 

An  answer  which  confines  itself  to  denying, 
in  the  same  words,  an  allegation  of  the  petition, 
and  docs  not  attempt  to  deny  its  substance  and 
spirit,  admits  the  material  averments  of  the 
petition  and  only  raises  an  immaterial  issue. 

(AdditioTuU  SyUabui  ly  Editorial  Staff.) 

8.  Mandamus  e=»164(3)— Answeb,  In  Fokic 
Negative  Pbeonant,  Admits  Atkrmentb 
of  Pucadino. 

In  view  of  Rev.  Laws  1910,  |  4745,  allega- 
tions of  a  petition  in  mandamus  are  admitted 
by  the  failure  to  properly  put  them  in  issue, 
and  an  answer  to  a  paragraph  of  petition,  which 
ia  in  form  a  negative  pregnant  admits  the  aver- 
ments of  that  paragraph. 

Original  application  for  mandamus  by  the 
State  of  Oklahoma,  on  tbe  relation  of  S.  P. 
Freeling,  Attorney  General,  against  Mrs.  A. 
K.  Boss,  Superintendent  of  Public  Instruc- 
tion of  Rogers  County.  Peremptory  -  writ 
granted. 

S.  P.  Freeling,  Atty.  Gen,  and  R.  E.  Wood. 
Asst  Atty.  Gen.  (Adams  &  Wills,  of  Clare- 
more,  and  Harris  &  Howard,  of  Oklahoma 
City,  of  counsel),  for  relator. 

Mack  R.  Shanks,  Co.  Atty.,  D,  M.  Batten- 
fleld,  Asst  Co.  Atty.,  and  H.  Tom  Eight,  all 
of  Clareniore,  for  respondent. 

SHARP,  J.  Tbe  proceedings  in  this  case 
grow  out  of  the  efforts  of  the  electors  of 
school  district  No.  28,  Ro^rs  county,  and 
school  district  No.  14,  Tulsa  county,  and  a 
portion  of  school  district  No.  17,  Tulsa  coun- 
ty, to  organize  a  consolidated  school  dis- 
trict, under  and  pursuant  to  the  provisions 
of  article  7,  c.  219,  Session  Laws  1913.  The 
Attorney  General  was  permitted  to  file  tbe 
action  upon  a  showing  made  meeting  the  re- 
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qnlreraents  of  rule  IB  of  the  Supreme  Court,  j 
(165  Pac.  vlll).  The  facts  will  sufBclently  ap- 1 
pear  from  a  consideration  of  the  several . 
propositions  involved.  I 

[1]  It  Is  first  contended  that  the  question  j 
Involved  and  necessary  to  a  determination  of  ■ 
the  case  is  not  pnblld  Juris ;  hence  this  j 
court  is  without  Jurisdiction.  Counsel  dte ; 
In  support  of  their  contention  the  case  of 
State  ex  rel.  Freeling  v.  Lyon,  165  Pac.  419.  j 
In  that  case  the  court  held  that  the  refusal  i 
of  the  secretary  of  state  to  deliver  commls- 1 
sions  to  notaries  public  throughout  the  state  1 
to  persons  appointed  by  the  Governor  was  ■ 
pnbllcl  Jnrls,  and  accordingly  entertained 
Jurisdiction  of  an  action  brought  by  the  state 
on  the  relation  of  the  Attorney  General  di- 
recting the  secretary  to  deliver  the  commis- 
sions. The  question  of  orli^al  Jurisdiction 
of  this  court  to  Issue  writs  of  mandamus 
and  other  prerogative  writs,  independent  of 
the  Jurisdiction  to  exercise  a  general  su- 
perintending control  over  all  Inferior  courts 
and  all  commissions  and  boords  created  by 
law,  has  heretofore  been  considered  in  the 
cases  of  Homesteaders  v.  McCombs,  24  OM. 
201,  103  Pac.  691,  38  L.  R.  A.  (N.  8.)  1000, 
20  Ann.  Cas.  181;  State  ex  rel.  West  v. 
Cobb,  24  OkL  662,  104  Pac.  361,  24  L.  a  A. 
(N.  S.)  639;  Montgomery  v.  State  Election 
Board,  27  OM.  324,  111  Pac.  447;  Smith  ▼. 
Hall,  28  Okl.  435,  114  Pac.  608;  State  ex 
rel.  Preellng  v.  McCullough,  168  Pac.  413. 
In  the  Homesteaders  Case  Jurisdiction  was 
denied  on  the  ground  that  the  question  In- 
volved was  not  publid  Juris.  In  the  Cobb 
Case  It* was  held  that  the  question  of  remov- 
al of  a  county  Judge  for  misconduct  and 
malfeasance  In  office  presented  such  a  situa- 
tion as  authorized  the  court  In  assuming 
Jurisdiction.  The  action  was,  however,  dia^ 
missed  on  other  grounds.  In  the  Montgom- 
ery Case' Jurisdiction  was  denied  on  author- 
ity of  the  rule  announced  in  the  Homestead- 
ers Case.  Smith  v.  Hall  was  a  quo  warranto 
proceeding  brought  by  relator,  who  was  con- 
testing the  right  of  respondent  to  the  <^ce 
of  county  Judge  of  Delaware  county.  No 
showing  was  made  that  the  relief  demanded 
could  not  be  secured  by  an  action  In  the  dis- 
trict court,  and  the  case  was  dismissed  on 
the  authority  of  the  opinion  in  the  Home- 
steaders Case.  State  ex  rel.  Freeling  v.  Mc- 
Cullough was  dismissed  for  the  .failure  of 
the  Attorney  General  to  observe  rule  15 
(165  Pac.  vlll)  of  this  court 

[2]  We  shall  not  undertake  to  enter  upon 
a  general  discussion  of  the  authorities  de- 
fining the  limitations  of  courts  of  last  re- 
sort, in  states  having  organic  provisions 
similar  to  section  2.  art.  7,  of  our  Constitu- 
tion, or  to  attempt  to  reconcile  the  apparent 
divergence  of  views  upon  the  question  of 
Jurisdiction,  for  the  reason  that  it  seems  to 
be  very  generally  and  wisely  held  that  upon 
sufficient  showing  the  court  should  exerdse 
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original  Jurisdiction  in  cases  involving  an  un- 
usual situation,  or  where  to  decline  to  en- 
tertain Jurisdiction  would  work  a  great 
wrong  or  result  in  a  practical  denial  of  Jus- 
tice. Such  a  case  we  think  is  presented  by 
the  record  at  hand.  In  the  first  place,  the 
case  Is  one  brought  by  the  state  on  the  rela- 
tion of  the  Attorney  General,  who,  among 
other  allegations,  charges  that  school  dis- 
trict No.  28  of  Rogers  county,  and  school  dis- 
trict No.  14  of  Tulsa  county,  and  a  portion  of 
school  district  No.  17  of  Tulsa  county,  on  ac- 
count of  the  action  of  the  respondent,  are 
now  In  a  disorganized  condition;  that  the 
time  for  the  officers  of  the  school  districts, 
whether  separately  or  as  a  consolidated  dis- 
trict. In  which  to  Uake  up  their  estimates  of 
revenues  aud  expenses  for  the  coming  year 
Is  at  band;  that  the  school  districts,  either 
separately  or  <i8  a  consolidated  district,  will 
require  the  services  of  a  large  number  of 
teachers,  and  th^t  it  is  necessary  .for  this 
court  to  determine  the  matters  herein  sub- 
mitted, not  only  in  order  that  such  district 
or  districts  may  know  their  legal  status,  but 
that  those  who  may  contract  with  them, 
dther  as  teediers  or  who  may  furnish  sup- 
plies, may  know  and  be  advised  as  to  the 
legal  status  of  such  district  or  districts; 
that  in  order  for  sdiool  or  schools  to  be  con- 
ducted therein  for  the  coming  school  years 
audi  contracts  will  have  to  be  expressly 
made  and  entered  into,  and  If  a  dedslon  of 
this  <!ase  upon  its  merits  shall  be  delayed 
for  any  considerable  time  it  will  deprive 
several  hundred  diUdren  of  school  age,  re- 
siding within  the  territory  contained  within 
such  school  districts,  of  the  rights,  privi- 
leges, and  benefits  of  attending  such  schools 
for  the  period  during  which  such  llt^ation 
Is  pending.  Also  It  Is  made  to  appear  that, 
until  a  final  dedslon  is  reached.  It  cannot  be 
known  who  has  the  i)ower  to  make  the  nec- 
essary estimates  to  the  excise  board  upon 
which  to  procure  a  levy  of  taxes  upon  which 
to  conduct  a  school  In  the  affected  territory. 
Furthermore  It  Is  made  known  to  the  court 
that  on  the  7th  day  of  July,  1919,  an  origi- 
nal application  for  mandamus  was  presented 
to  the  district  court  of  Rogers  county,  and 
denied  on  the  grounds  "that  the  plalntltts  In 
said  application  had  an  adequate  remedy  at 
law  by  appeal" ;  that  If  an  appeal  were  taken 
from  the  action  of  the  district  court  to  this 
court  in  that  case,  considerable  time  would 
elapse  before  a  dedslon  could  be  reached, 
and  the  court  could  then. only  determine  the 
question  of  the  trial  court's  action  in  refus- 
ing to  entertain  Jurisdiction;  that  in  the 
event  of  a  reversal  of  such  Judgment  the 
cause  would  be  remanded  to  the  district 
court  of  Rogers  county,  "and  that  before  a 
final  determination  of  said  matter  could  be 
had  many  months  would  probably  elapse." 
It  is  in  this  class  of  cases  that 'the  Su- 
preme Court  should  and  will  entertain  origi- 
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nal  Jurisdiction.  The  newly  elected  officers 
of  the  consolidated  district,  the  school  pa- 
trons, and  the  Attorney  General  of  the  state 
have  with  commendable  zeal  exercised  every 
power  at  their  command  to  speedily  end  the 
controversy  into  which  the  district  has  be- 
come Involved  by  the  conduct  of  the  respond- 
ent. The  Constitution,  by  section  1,  art.  13, 
provides  that  the  Legislature  shall  estab- 
lish and  maintain  a  system  of  free  public 
schools,  wherein  all  the  children  of  the 
state  may  be  educated.  In  a  sense,  at  least, 
the  question  Involved  Is  publld  Juris,  though 
the  interest  of  the  state  at  large  may  not  be 
directly  involved.  Its  sovereignty  violated,  or 
the  liberty  of  Its  citizens  menaced.  The  pub- 
lic schools  of  the  state  are  a  matter  of  gen- 
eral state  concern,  as  distinguished  from  a 
purely  local  or  municipal  affair.  Board  of 
Education  v.  State  ex  rel.  Best,  26  Okl.  360, 
100  Pac.  563;  Oklahoma  By*.  Co.  v.  St 
Joseph's  Parochial  School,  33  Okl.  755,  127 
Pac.  108T;  Thurston  v.  Caldwell,  40  Okl. 
206,  137  Pac.  683;  State  ex  rel.  Friend  v. 
Cummlngs,  47  Okl.  44,  147  Pac.  161.  When 
organized,  the  public  school  districts,  of 
whatever  kind,  are  agencies  of  the  state 
(School  District  No.  17  v.  Zedlker,  4  OkL  509, 
47  Pac.  482;  Oklahoma  By.  Co.  v.  St. 
Joseph's  Parochial  School,  supra),  prepared 
for  and  intended  to  discharge  on  Important 
and  imperative  governmental  duty,  not  only 
in  the  matter  of  education  and  the  economic 
efficiency  attendant  thereon,  but  in  a  knowl- 
edge of  our  institutions,  thereby  tending  to 
Inculcate  In  the  youthful  mind  a  love  of 
country  and  a  respect  for  law  and  good  gov- 
ernment. There  Is  no  more  sacred  gov- 
ernmental duty  than  that  arising  out  of  our 
free  public  school  system.  Indeed,  the  very 
future  of  the  republic  may  be  rested  very 
largely  on  the  education  of  the  youth  of  the 
land.  This  beneficent  work  cannot  go  on  In 
an  orderly  fashion  and  as  Intended,  if  here 
and  there  obstreperous  Individuals,  who,  for 
the  time,  occupy  positions  of  trust  In  the  work 
of  education,  are  permitted  to  nullify  the  law 
and  bring  about  a  condition  whereby  the 
school  children  of  a  community  or  commu- 
nities are,  for  any  considerable  length  of 
time,  deprived  of  the  opportunity  of  gain- 
ing an  education: 

That  the  court  should  In  exceptional  cases 
entertain  original  Jurisdiction,  and  that  such 
was  In  the  mind  of  the  court  in  tne  prepara- 
tion of  the  Homesteaders  Case,  appears 
clear  from  the  authorities  dted,  particularly 
the  cases  of  Attorney  General  v.  Eau  Claire, 

37  Wis.  443 ;    State  ex  re).  Wood  v.  Baker, 

38  Wis.  71;  State  ex  rel.  McIlUany  v.  Stew- 
art, 32  Mo.  382 ;  Wheeler  v.  Northern  Colora- 
do Irrigation  Co.,  0  Colo.  248, 251, 11  Pac.  103 ; 
People  ex  rel.  Kludel  v.  Clerk  of  District 
Court,  22  Colo.  2S2,  44  Pac.  507 ;  State  ex  rel. 
Steele  v.  Fabrlck,  17  N.  D.  532, 117  N.  W.  860. 
A  petition  by  the  people,  on  the  relation  of  a 


school  district,  against  the  board  of  county 
commissioners,  for  a  mandamus  to  compel 
them  to  levy  a  tax  was  held  to  be  a  proceed- 
ing in  which  the  Supreme  Court  of  Colorado 
would  take  original  Jurisdiction  (Pec^le  v. 
Lake  County,  12  Colo.  80,  19  Pac.  802); 
while  In  People  v.  Montez,  48  Colo.  436,  110 
Pac.  639,  It  was  held  that  the  Supreme  Court 
would  take  original  Jurisdiction  of  A  man- 
damus proceeding  brought  by  the  people,  on 
the  relation  of  the  public  examiner  of  the 
state,  to  compel  a  county  clerk  and  recorder 
to  permit  the  relator  to  examine  the  records, 
books,  and  files  of  the  respondent's  office. 
In  State  v.  Doyle,  40  Wis.  175,  22  Am.  Bep. 
692,  the  court  took  original  Jurisdiction  of 
an  application  for  a  writ  of  mandamus 
against  the  secretary  of  state  to  compel  him 
to  revoke  the  license  of  an  Insurance  com- 
pany to  do  business  within  the  state,  because 
It  had  broken  the  conditions  under  which 
it  received  its  license.  In  State  ▼.  OoS, 
120  Wis.  668,  109  N.  W.  628,  9  L.  R.  A.  (N. 
S.)  916,  it  was  held  that  the  court  would 
take  original  Jurisdiction  of  the  construc- 
tion of  the  primary  law  and  the  duties  of  ex- 
ecutive officers  thereunder,  because  the  deci- 
sion of -such  question  was  necessarily  of  gen- 
eral importance  to  the  state,  even  though 
the  case  in  which  it  arose  affected  directly 
only  the  rights  of  a  local  ofiScer  and  es- 
pecially because  an  authoritative  decision 
in  such  cases  could  only  be  reached  through 
the  exercise  of  the  appellate  Jurisdiction, 
on  account  of  the  shortness  of  the  time  be- 
tween the  primary  election  and  the  general 
election,  when  the  question  must  be  tested, 
if  tested  at  all.  In  State  v.  Woodbury,  74 
Kan.  877,  87  Pac.  701,  it  was  held  to  be  a  sof- 
flcient  reason  for  not  applying  to  the  district 
court  for  a  writ  of  mandamus  that  that  court 
had  In  a  similar  suit  denied  the  writ.  In 
Hltchco(at  V.  Taylor,  99  Mich.  128,  67  N.  W. 
1097,  it  was  held  that  the  fact  that  the  cir- 
cuit Judge,  before  taking  his  seat  upon  the 
bench,  had  been  one  of  the  attorneys  to  the 
controversy,  afforded  sufficient  reason  for 
applying  to  the  Supreme  Court  for  the  writ 
in  the  first  instance.  In  Johnson  v.  Bdch- 
ert,  77  Cnl.  34,  18  Pac.  ^58,  it  was  hedd  that 
the  showing  made  was  sufficient  to  authorize 
the  court  in  entertaining  original  Jurisdic- 
tion. See,  also,  State  ex  rel.  Burns  v.  Linn, 
40  Okl.  526,  153  Pac.  826,  Ann.  Cas.  1918B, 
130.  The  use  of  the  writ  of  mandamus,  as 
defined  by  Lord  Mansfield  in  Rex  v.  Barker, 
3  Bun.  1265,  was  "to  prevent  disorder  from 
a  failure  of  Justice  and  defect  of  police. 
Therefore  it  ought  to  be  used  on  all  occasions 
where  the  law  has  established  no  specific 
remedy,  and  where  in  Justice  and  good  gov- 
ernment there  ought  to  be  one."  The  same 
principles  are  declared  by  Lord  Eilenborough 
in  Bex  V.  Archbishop  of  Canterbury^  8  East, 
210.  C<Hk8lderlng,  therefore,  the  nature  of 
the  writ  and  the  situation  before  the  court. 
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It  is  very  dear  that  Jarisdlcdon  sbonid  be 
entertained;  otherwise,  a  great  wrong  and 
Injustice  will  be  done  for  which  those  affect- 
ed will  haye  no  adequate  remedy. 

[3, 4]  Has  the  p&intlff  a  plain,  speedy,  and 
adequate  remedy  at  law  by  appeal  to  the 
state  aoperintendent  of  public  instruction? 
Counsel  have  seemingly  overlooked  the  fact 
that  the  present  action  is  one  prosecuted  by 
the  state,  on  the  relation  of  the  Attorney 
General  tod  not  by  the  electors,  taxpayers, 
and  public  school  patrons  of  the  consolidated 
school  district,  though  brought  at  their  in- 
stance. No  statute  has  been  called  to  our  at- 
tention, and  we  know  of  none,  whereby  the 
state  may  appeal  in  matters  affecting  the 
organization  of  consolidated  sdiool  districts. 
The  statute  relied  upon  by  counsel  (section  2, 
art.  4,  c.  219,  Session  Laws  1918)  provides 
only  for  an  appeal  by  "any  person  or  per- 
sons [whof'shall  feel  aggrieved."  But  this 
statute  'involves  only  the  organlaation  of 
Joint  districts,  which  we  understand  are 
nothing  more  or  less  than  ordinary  school 
districts  lying  partly  in  two  or  more  coun- 
ties. In  the  formation  of  such  districts  no 
election  is  h^d,  the  statute  requiring  only 
that,  "when  application  shall  be  made  in 
writing  to  any  one  of  them  [superintendents] 
by  five  householder  residents  therein,"  the 
county  superintendents  of  the  respective 
counties,  shall,  if  by  them  deemed  neces- 
sary, meet  and  proceed  to  lay  off  and  form 
a  Joint  school  district.  If,  in  the  alteration 
of,  or  refusal  to  alter,  the  boundaries  of  any 
Joint  district,  any  i)erson  or  persons  shall 
feel  aggrieved,  such  person  or  persons  may 
appeal  to  the  state  superintendent  of  public 
instruction  within  ten  days  after  the  rendi- 
tion by  them  of  the  decision  appealed  from. 
The  instant  case  presents  no  such  situation, 
but  Instead  involves  the  organization  of  a 
consolidated  school  district.  In  order  to 
organize  such  a  school  district,  whether  com- 
posed of  territory  In  one  or  more  counties, 
an  election  must  t)e  held,  as  provided  for  in 
article  7,  c.  219,  Session  Laws  1918,  section 
1  of  which  was  amended  by  the  act  of  B^- 
ruary,  14,  1917  (Session  Iiaws  1917,  pp.  473, 
474.)  This  is  the  statute  under  which  the 
parties  proceeded,  and  the  only  statute  gov- 
erning the  formation  of  a  consolidated  school 
district 

While  it  is  true  that  both  Joint  school  dis- 
tricts and  consolidated  school  districts  may 
include  territory  situated  in  two  or  more 
counties,  the  mere  fact  that  there  is  this 
common  provision  in  the  statute  affords  no 
sound  reason  for  concluding  that,  because 
the  statute  authorizing  the  formation  by  the 
county  superintendents  of  Joint  school  dis- 
tricts provided  for  an  appeal  therefrom,  the 
same  right  of  apiwal  Is  given  from  the  ac- 
tion of  the  electorate  in  the  formation, of 
consolidated  school  districts.  It  is  true  that 
section  8,  art  7,  provides  generally  that  In 
all  matters  relating  to  consolidated  districts 
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not  provided  for  in  paragraphs  1  to  7  there- 
of the  law  relating  to  school  districts  shall 
be  enforced,  where  said  laws  are  applicable. 
But,  even  were  we  to  read  the  words  "school 
districts"  in  said  section  to  include  the  laws 
governing  the  formation  of  Joint  school  dis- 
tricts, and  the  right  of  persons  affected  there- 
by, still  we  cannot  conclude  that  It  was  intend- 
ed thereby  to  give  the  right  of  appeal  to  the 
state  superintendent  of  public  instruction, 
and  thereby  confer  on  snch  officer  the  power 
to  set  at  naught  the  result  of  an  election. 
It  is  proper  that  some  form  of  review  of  the 
action  of  the  county  superintendent  or  super- 
intendents in  the  formation  of  a  Joint  school 
district  should  lie.  But  it  would  be  a  most 
unusual  statute  that  would  vest  authority  in 
the  state  superintendent  to  pass  upon  and 
determine  the  validity  of  proceedings  had 
for  the  formation  of  consolidated  school 
districts.  The  right  to  appeal  is  very  prop- 
erly'glven  in  the  one  case,  while  in  the  other, 
the  statute  hot  being  applicable,  the  right 
win  not  be  extended  by  construction. 

We  are  aware  these  views  are  to  some 
extent  in  conflict  with  Felkner  v.  Wlnnlng- 
ham,  33  Okl.  204,  122  Pac.  634,  where  it  was 
said  that  under  a  somewhat  similar  statute 
an  appeal  from  the  action  of  the  county  su- 
perintendent to  the  state  superintendent  of 
public  instruction  would  lie.  In  that  case 
an  appeal  was  taken  from  an  TStier  of  the 
county  superintendent,  disorganizing  a  con- 
stituent school  district,  to  the  board  of 
county  commissioners.  On  the  hearing  the 
board  of  county  commissioners  dismissed  the 
appeal,  on  the  ground  that  they  were  with- 
out Jurisdiction  In  the  premises.  Mandamus 
proceedings  were  instituted  in  the  district 
court  to  require  the  commissioners  to  hear 
and  determine  the  appeal;  also  suit  was 
brought  and  a  temporary  injunction  granted, 
restraining  the  directors  of  the  proposed 
consolidated  district  from  performing  any 
ofSldal  act  until  the  determination  of  the 
mandamus  proceedings.  Afterward  the  in- 
junction was  dissolved,  and  an  appeal  prose- 
cuted to  this  court,  where  the  Judgment  of 
the  trial  court  was  affirmed.  It  was  unneces- 
sary to  a  decision  of  the  case  to  point  out 
the  remedy  of  the  aggrieved  persons,  and  we 
think  in  doing  so  the  court  labored  under  'a 
mistaken  view  of  the  law.  In  so  far,  there- 
fore, as  the  opinion  in  that  case,  and  in  the 
case  of  Woodard  v.  Strosnlder,  33  Okl.  277, 
124  Pac.  967,  are  in  conflict  with  the  views 
herein  expressed,  they  are  overruled. 

Proceedings  begun  and  which  result  In  the 
formation  of  a  consolidated  school  district  in 
no  manner  involve  the  alteration  of,  or  the 
refusal  to  alter,  the  boundaries  of  a  -Joint 
school  district ;  and  it  is  only  from  such  act 
that  an  appeal  is  provided  for.  Again,  the 
appeal  provided  for  in  the  section  named  is 
one  given  to  aggrieved  persons,  and  is  prose- 
cuted from  the  "decision"  of  the  county  su- 
perintendent   It  is  not  shown,  and  in  the 
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&ce  of  their  action  in  thla  court  it  will  not 
be  presDmed  that  either  of  the  officers  of  the 
consolidated  school  district,  elected  at  the 
time  of  the  election  held  to  organize  the 
consolidated  district,  or  the  other  electors 
and  taxpayers  at  whose  instance  the  presetrt 
action  was  begun,  were  "aggrieved  persons." 
They  are  not  complaining,  and  have  not  C(hu- 
plalned,  of  anything  that  was  done  in  the 
formation  of  the  district,  but,  instead,  are 
grievously  complaining  of  the  failure  of  the 
respondent,  as  county  superintendent  of 
Rogers  county,  to  perform  a  plain  ministerial 
duty.  This  much,  in  effect,  was  held  in  Felk- 
ner  y.  Wlnnlngham ;  while  by  section  2,  art 
7,  It  Is  required  that  upon  receipt  of  the  re- 
port of  the  clerk  of  the  Q)eclal  meeting,  by 
the  county  superintendent,  such  superin- 
tend^ shall  declare  the  constituent  school 
districts  disorganized  and  the  consolidated 
school  districts  organized.  Where  the  con- 
solidated district  comprises  territory  lying 
in  more  than  one  county,  the  county  super- 
intendents of  the  several  counties  ^lall  act 
together  in  doing  the  things  necessary  to  the 
formation  of  the  consolidated  district.  This 
duty,  when,  as  here,  the  requirements  of  the 
statute  have  been  met,  is  mandatory,  and 
may  be  enforced  by  mandamus.  Public  offi- 
cers, such  as  county  superintendents,  are 
charged  with  the  performance  of  the  statu- 
tory duties  pertaining  to  their  office — ^not 
according  to  their  own  whims  or  predilec- 
tions, or  when  it  may  suit  their  notions,  but 
as  ordained  in  the  statutes  ar.d  laws  of  the 
state.  Old  as  is  this  rule,  and  though  unlvei> 
sally  pronounced  by  the  courts,  frequent 
occasions  are  afforded  for  its  exercise.  The 
law  governing  the  rights  of  the  parties  is  the 
same  as  that  recently  announced  in  the  case 
of  Kasure,  County  Superintendent,  v.  Sparks 
et  al.,  183  Paa  495  (not  yet  officially  re- 
ported). 

[6-8]  The  third  and  fourth  points  urged 
in  the  orief  of  respondent  may  be  considered 
together.  The  one  is  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  the  other,  that  the  answer  con- 
tains a  defense  to  relator's  cause  of  action. 
The  first  contention  is  wholly  without  merit, 
as  the  petition  clearly  makes  out  a  case  en- 
titling the  state  to  a  peremptory  writ  of 
mandamus.  The  allegations  of  the  petition 
stand  substantially  admitted.  Paragraphs  1, 
2,  3,  4,  6,  7,  8,  10,  11,  and  12  of  relator's  pe- 
tition are  admitted  by  the  failure  properly 
to  put  them  In  issue.  The  answer  to  para- 
graph 6  of  relator's  petition  is  In  form  of  a 
negative  pregnant  and  therefore  the  aver- 
ments of  that  paragraph  stand  admitted. 
Paragraph  9  is  in  effect  an  admission  that 
the  report  of  the  secretary  of  the  meeting, 
duly  signed  by  such  secretary,  was  by  him 
presented  to  respondent.  The  paragraphs  of 
the  petition  other  than  5  and  9  all  substan- 
tially charge  that  as  to  such  paragraphs  "de- 
fendant Is  not  In  a  position  to  either  admit 


or  deny  the  mifterial  allegations  therein  ooo- 
tained,  and  therefore  asks  that  plaintiff  Be 
required  to  make  proof  thereof."  .  Section 
4745,  i^vlsed  Laws,  by  the  first  subdivision 
thereof,  provides  that  an  answer  shall  con- 
tain "a  general  or  specific  denial  of  each  ma- 
terial allegation  of  the  petition  controverted 
by  the  defendant";  while  section  4779  de> 
dares  that  "every  material  allegation  of  the 
petition,  not  controverted  by  the  answer 
*  *  *  shall,  for  the  purposes  of  the  action, 
be  taken  as  true." 

The  answer  does  not  even  contain  an  avw- 
ment  that  the  respondent  is  without  knowl- 
edge or  Information  thereof  sufficient  to  totm 
a  belief,  or  a  denial  In  any  form.  It  simply 
states  that  she  is  not  in  a  position  to  either 
admit  or  deny  the  material  allegations  there- 
of, and  asks  that  relator  be  put  upon  proof 
thereof.  This  is  not  a  sufficient  denial — or, 
indeed,  any  denial  at  all — under  the  Codes 
of  any  of  the  states  with  which  we  are  famil- 
iar. Such  an  answer  la  a  mere  call  for 
proof,  and  does  not  serve  as  a  denial,  but,  by 
failure  to  deny,  is  an  admission  of  the  al- 
legations of  the  petition.  Abbott's  Trial 
Brief,  |  492;  BenUey  v.  Dorcas,  11  Ohio  SL 
398,  408;  BuUdhig  Association  v.  CUrk,  43 
Ohio  St.  427,  2  N.  B.  846 ;  Kyan  v.  Anglesea 
B.  Co.  (N.  J.)  12  AtL  539. 

The  remaining  paragraphs  of  respondent's 
answer  are  not  sufficient  to  make  out  a  de- 
fense to  the  allegations  of  relator's  petition, 
or,  if  established,  to  defeat  or  set  aside  the 
result  of  the  election.  Paragraph  13  In  part 
is  subject  to  the  same  objection  as  the  an- 
swer to  paragraph  5.  It  does  not  directly 
and  without  evasion  state  a  defense,  except 
by  way  of  negative  pregnant.  Other  issues 
tendered  involve  either  immaterial  aver- 
ments, nonessentials,  or  c(mclusions  of  law, 
and  do  not  therefore  raise  an  issue  of  fact 

No  complaint  Is  made  that  the  county  super- 
intendent of  public  instruction  of  Tulsa  coun- 
ty has  neglected  or  refused  to  perform  the 
duties  devolving  upon  her  in  the  matter  of 
the  "disorganization"  of  school  district  No. 
14  of  Tulsa  county,  and  that  part  of  schocd 
district  No.  17  in  Tulsa  county,  within  the 
proposed  consolidated  school  district 

It  Is  therefore  ordered  that  the  peremp- 
tory writ  of  mandamus  issue  to  the 'respond- 
ent commanding  and  requiring  her  forthwith 
to  dissolve  scho<d  district  No.  28  of  Bogers 
county,  and,  together  with  the  county  super- 
intendent of  Tulsa  county,  to  declare  the  con- 
solidated district  composed  of  schocrii  dis- 
trict No.  28  of  lU^rs  county  and  school  dis- 
trict No.  14  and  that  portion  of  school  district 
No.  17  of  Tulsa  county,  included  within  the 
proposed  consolidated  school  district  duly 
organized,  and  to  do  any  and  all  acts  inci- 
dent thereto,  or  necessary  to  a  full  and  com- 
plete organization  of  such  consolidated  8cho<A 
district. 

RAINEY,  aARRISON,  PITCHFOBD, 
JOHNSON,  and  McNEmC,  JJ.,  concur. 
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HBJDUK  T.  SNXDER.    (No.  8842.) 

(Supreme  Court  of  Oklahoma.     July  1,  1919. 
Rehearing  Denied  Sept.  80,  1918.) 

(Bvttalu*  hv  the  Court.) 

1.  Aniiiai.8  ®=>1(X>(1)— Asbesshxnt  of  Dau- 
aob  bt  tbespassina  ajxiualb  ib  a  "spb- 
oiAi.  Pbockkdinq." 

The  proceeding  provided  in  sections  163  and 
154,  Revised  Laws  1910,  regarding  the  restrain- 
ing of  stock  for  trespassing  apon  the  lands  of 
another,  and  permitting  the  justice  of  the  peace 
to  assess  the  damages,  is  a  "special  proceeding" 
before  the  justice  of  the  peace,  as  defined  bj 
section  4645,  Revised  Laws  of  1910,  ^nd  is  not 
a  "cause  of  action,"  as  defined  in  section  4644, 
Revised  Laws  1810. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I^rst  and  Second  Series,  Action ; 
Special  Proceeding.] 

2.  Justices  or  thi  Peace  4=>144— Statute 
Ldutino  Appeals  to  Cases  Involving  $20 
OB  MoBE  Not  Appucable  to  Special  Pbo- 

CEBDINOB. 

Chapter  185,  Session  Laws  of  1913,  which 
limits  appeals  from  justice  of  the  peace  in  causes 
of  action  involving  less  than  $20,  has  no  applica- 
tion to  special  proceedings  before  the  justice  of 
the  peace,  when  said  proceedings  are  instituted 
in  conformity  with  sections  153  and  154  of  the 
tlevised  Laws  of  1910. 

8.  Fences    «=»6  —  Adjoihino    Landownebs 
Mutually    Bound    to    Maintain    Line 
Fences. 
Under  and  by  virtue  of  section  6645  of  Re- 
vised Laws  of  1910,  adjoining  landowners  are 
'mutually  bound  to  maintain  line  fences  between 
them,  where  the  lands  of  both  are  inclosed. 

4.  Action  «=al— Plaintiff  Cannot  Recover 
FOB  Damages  Caused  bt  His  Own  Wbono. 
It  is  a  well-settled  rule  of  law  that  a  per- 
son cannot  maintain  a  claim  for  damages  based 
upon  his  own  wrong,  or  caused  by  his  own  neg- 
lect. 

Appeal  from  Connty  Court,  Noble  Connty; 
A.  Dufr  Tlllery,  Judga 

Proceeding  by  Yaclov  Hejduk  against  Fred 
Snyder.  From  the  judgment  on  a  verdict  for 
defendant  in  a  trial  de  novo  in  the  county 
court,  <m  appeal  from  a  Judgment  of  a  jus- 
tice of  the  peace,  plaintiff  brings  error. 
Affirmed. 

H.  A.  Johnson,  of  Perry,  for  plaintiff  in 
error. 

Johnston,  Robinson  &  Rice,  of  Perry,  for 
defendant  in  error. 

McNeill,  J.  This  controversy  arose  by 
the  plaintiff  in  error  restraining  certain  stock 
of  the  defendant  in  error  that  was  trespass- 
ing upon  plaintiff's  premises,  and  proceeding 
In  accordance  with  sections  153  and  154, 
Revised  Lsws  of  1910,  to  have  the  justice  of 


peace  assess  the  damages.  The  damages 
as  assessed  by  the  justice  of  the  peace  were 
less  than  $20.  The  defendant  appealed  from 
the  assessment  of  damages  made  by  the  jus- 
tice'of  the  peace,  as  provided  in  section  154, 
to  the  connty  court  of  Noble  county.  In  the 
county  court,  the  plaintiff  in  error  moved  to 
dismiss  the  appeal,  for  the  reason  the 
amoimt  in  controversy  was  less  than  $20, 
which  motion  was  overrnled,  to  which  ml-' 
Ing  the  plaintiff  in  error  excepted.  The  case 
was  tried  de  novo,  and  upon  a  verdict  of  a 
Jury,  a  judgment  was  r«idered  in  favor  of 
the  defendant  in  error.  From  said  Judgment, 
plaintiff  in  error  appealed  to  this  court. 
•The  {Mitles  will  be  referred  to,  Hejduk  as 
the  plaintiff,  and  Snyder  as  the  defendant, 
being  the  positiou  they  occupied  in  the  county 
court,  and  the  same  position  they  occupy  in 
this  court 

[1,2]  The  plaintiff  argues  but  two  que»- 
tions  on  appeal:  First,  the  justice  of  the  peuce 
having  assessed  the  damages  at  less  than 
$20,  the  plaintiff  argues  that  no  appeal  would 
lie  from  said  assessment  of  damages  by  vir- 
tue of  chapter  135,  page  292,  Session  Laws 
of  1913,  and  the  county  court  acquired  no 
jurisdiction  in  said  cause. 

In  this  state  remedies  are  divided  into  two 
classes:  First,  actions;  second,  special  pro- 
ceedings. Section  4644,  Revised  Laws  of  1910, 
defines  actions  Section  4646  defines  special 
proceedings.  The  procedure  for  Instituting 
actions  in  Justice  courts  is  provided  in  sec- 
tions 6369  to  6363,  Revised  Laws  of  1910. 
This  controversy  in  the  justice  court  was  not 
controlled  by  any  of  said  provisions  of  the 
statute,  but  the  controversy  before  the  justice 
of  peace  was  a  special  proceeding,  and  con- 
trolled by  the  procedure  outlined  In  sections 
153  and  164,  Revised  Laws  of  1910,  for  the 
restraining  of  stock.  The  procedure  adopted 
for  assessing  damages  by  a  justice  of  peace 
under  sections  153  and  154,  supra.  Is  not  a 
cause  of  action,  as  defined  by  section  4644, 
Revised  Laws  of  1910,  but  la  a  special  pro- 
ceeding, as  defined  by  section  4645,  Revised 
Lawe  of  1910.  Section  6474  of  Revised  Laws 
of  1910,  as  amended  in  limiting  appeals,  the 
second  subdivision  is: 

"Second,  concerning  catises  of  action  involving 
less  than  $20.00." 

This  court  recognized  the  distinction  be- 
tween this  class  of  proceeding  from  an  ac- 
tion at  law,  in  the  case  of  Ellis,  Sheriff,  et 
al.  V.  Smith,  25  Okl.  234,  105  Pac.  653.  Chief 
Justice  Kane,  in  delivering  the  opinion,  said: 

"Where  a  party  elects  to  recover  damages  al- 
leged to  have  been  incurred  by  a  violation  of  the 
foregoing  provision,  by  action  at  law,  he  waives 
any  lien  that  might  have  attached  to  the  stodc 
doing  the  injury." 

In  this  class  of  proceedings,  the  justice  of 
the  peace  does  not  render  a  judgment  against 
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the  iwTSOii  whose  tsUxA  Is  restrained,  but 
only  assesses  the  damage  and  flies  the  same 
with  the  county  clerk-.  This  Is  a  lien  on  the 
stock,  and  not  a  personal  Judgment  The 
Justice  of  the  peace  may  order  the  property 
sold  to  satisfy  said  Hen,  bat  when  proceed- 
ing under  sections  153  and  164,  supra,  he 
could  not  Issue  an  execution  and  levy  upon 
other  property  for  the  damages;  nor,  If  the 
property  was  sold  and  failed  to  bring  suffi- 
cient amount  to  i>ay  the  damages,  could  he 
Issue  execution  for  the  balance.  In  so  far 
as  the  proceeding  before  the  Justice  of  the 
peace  Is  concerned.  It  was  a  special  proceed- 
ing, and  the  law  limiting  the  right  of  ap- 
peal In  causes  of  action  in  Justice  courts  has 
no  application  to  the  case  at  bar,  as  It  was 
not  a  cause  of  action;  and  as  the  statute 
limiting  appeals  applies  only  In  causes  of 
action,  therefore  the  trial  Judge  did  not  com- 
mit error  in  overruling  the  motion  to  dismiss 
the  appeal  from  the  county  court 

[3]  The  next  quentlon  argued  by  plaintiff 
in  error  is  that  the  court  erred  in  admitting 
"testimony  which  put  in  issue  the  line  fence 
between  the  farms  of  the  plalnttft  and  de- 
fendant and  excepts  to  the  instructioDS  given 
by  the  court  upon  this  question.  The  facts, 
as  appears  from  the  record,  were  that  these 
parties  were  residing  on  adjoining  farms, 
and  a  line  fence  had  been  maintained  between 
the  two  farms  for  years.  One  of  the  parties 
had  been  maintaining  the  north  half  of  the 
fence  and  the  other  the  south  half.  The 
plaintlfF  in  error  moved  the  i)ortion  of  the 
fence  that  had  been  maintained  by  him  from 
the  line,  and  placed  it  back  upon  his  land 
several  feet  from  the  line.  This  left  a  small 
gap  or  opening  of  from  four  to  six  feet  be- 
tween the  fences,  'and  the  stock  of  the  de- 
fendant imssed  through  said  gap  on  the  land 
of  the  plaintiff,  and  was  then  restrained  by 
the  plaintiff.  The  plaintiff  did  not  notify 
Vafi  defendant  that  he  was  removing  his  por- 
tion of  said  line  fence  from  the  line  between 
the  two  farms  back  on  his  own  farm,  and 
was  leaving  a  gap,  so  that  the  fence  there- 
after did  not  connect  It  is  the  contention 
of  plaintiff  in  error  that  there  was  no  duty 
upon  the  plaintiff  in  error  to  maintain  said 
line  fence,  but  he  simply  relies  upon  the  fact 
that  all  animals  should  be  restrained  from 


running  at  large,  and.  If  the  cattte  of  the 
plaintiff  were  upon  the  land  of  the  defend- 
ant this  created  a  liability  no  matter  how 
they  came  there. 

As  a  general  proposition,  this  perhaps  is 
true;  but  section  6615,  Revised  Laws  1910, 
provides: 

"Coterminous  owners  an  mutually  bound 
equally  to  maintain:  •  •  •  ^e  fences  be- 
tween them,  unless  one  of  them  cbooaes  to  let 
his  land  lie  open  as  a  public  common,  in  which 
case,  if  he  afterwards  Incloses  it  he  mast  re- 
fund to  the  other  a  Just  proporticHi  of  the  value. 
at  that  time,  of  any  division  fence  -made  by  the 
latter," 

This  statute  makes  It  the  duty  of  coter- 
minous owners  to  maintain  the  fence  be- 
tween them,  and  it  was  therefore  the  duty 
of  the  court  to  instruct  the  Jury  regarding 
the  line  fence.  While  it  might  not  have  re- 
quired a  notice  in  writing  before  removing 
the  line  fence,  but  it  was  admltt^  that  no 
notice  at  all  was  given,  so,  as  to  the  instruc- 
tion of  the  court  as  to  whether  the  notice 
should  be  in  writing  or  not  U  would  be  im- 
material. 

[4]  It  was  the  duty  of  both  parties  to  main- 
tain  this  line  fence,  and  if  the  plaintiff  in 
error  was  bound  to  assist  in  maintaining 
such  line  fence,  by  tearing  down  the  portl<m* 
of  the  fence  he  was  to  maintain  or  bad  been 
maintaining  by  agreement  or  otherwise,  and 
leaving  the  same  open,  and  permitting  the 
defendant's  cattle  to  pass  through  the  open- 
ing on  his  own  place,  he  would  be  violating 
a  statutory  duty,  and  would  not  be  entitled 
to  recover.  The  rule  of  law  is  well  establish- 
ed that  no  one  can  recover  damages  caused 
by  his  own  negligence,  or  his  own  wrong ;  so 
in  the  case  at  bar,  if  the  defendant's  cattle 
were  upon  the  plaintiff's  premises  by  reason 
of  the  plaintiff's  neglect  in  tearing  down  the 
fence  he  was  in  duty  bound  to  help  maintain, 
and  he  removed  the  same  without  any  notice 
to  the  adjacent  landowner,  he  could  not  set 
up  his  own  wrong  as  a  basis  for  recovery. 

There  being  no  material  error  in  the  rec- 
ord, the  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

SHARP,  HARRISON,  PITOHFORD,  and 
HIOGINS,  31.,  concur. 
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WHATLBT  v.  STATE.    (No.  A-3240.) 

(Criminal  Court  of  Appeals  of  Oklahoma- 
Oct.  1,  1919.) 

(BfltaUu  &y  Miitorial  Stall.} 
Cbimkai.  Law  «=»1124(3)— Without  Tsan- 

SCBIFT   OF   TK8TIMONT    RDLINO    ON    MOTION 
FOB  NBW  TBIAL  hot  RENEWABLE. 

Without  a  duly  authenticated  transcript  of 
the  testimony  taken  upon  the  trial,  the  question 
as  to  whether  the  court  erred  in  overruling  a 
motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  ia  not  before  the  Criminal 
Court  of  Appeals. 

Appeal  from  County  Ooart,  Bryan  Coun- 
ty;   Lewis  Panllln,  Judge. 

B.  E.  Wbatley  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  he  appeals. 
Affirmed. 

Crockett  &  Fowler  and  Victor  a  Phillips, 
all  of  Durant,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  HaU, 
Asst  Atty.  Qea.,  for  the  State. 

PER  CURIAM.  PlalnOft  In  error,  B.  E. 
Whatley,  was  convicted  on  a  charge  that 
he  did  sell  to  one  S.  Saunders,  for  the  sum 
of  $12,  three  quarts  of  alc<diol,  and  In  ac- 
cordance with  the  verdict  of  the  Jury  was 
sentenced  to  be  conflned  In  the  counQr  Jail 
for  30  days  and  to  pay  a  fine  of  $50.  From 
the  judgment  he  appeals. 

The  errors  assigned  are:  (1)  That  the 
court  erred  In  overruling  the  motion  for  a 
new  trial ;  (2)  that  the  court  erred  In  giving 
Instruction  No.  6 ;  (3)  that  the  court  erred  In 
Its  rulings  admitting  Incompetent  evidence  on 
the  part  of  the  state,  and  In  refusing  to 
admit  competent  evidence  on  the  part  of  the 
defendant;  (4)  because  of  inablll^  of  plaln- 
tllt  In  error  to  make  and  file  In  this  court  a 
true  and  correct  case-made,  for  which  con- 
dition plaintiff  In' error  Is  in  no  wise  respon- 
sible. 

The  record  shows  that  the  plaintiff  In  er- 
ror acted  as  his  own  counsel,  and  that  he 
refused  the  otter  of  the  court  to  appoint  him 
counsel. 

No  objection  was  made  or  exception  taken 
during  the  course  of  the  trial,  and  the  tes- 
timony was  not  taken  by  the  court  reporter. 
The  record  contains  the  following  statement 
of. the  trial  Judge: 

"The  statement  of  the  county  judge,  Lewis 
Paullin,  with  reference  to  the  fact  that  it  is  his 
recollection  that  he  asked  the  defendant  and 
counsel  for  the  state  if  they  needed  a  stenogra- 
pher to  take  the  evidence  in  the  case,  and  both 
answered  in  the  negative." 

The  motlcxi  for  new  trial  was  based  on  the 
ground  of  newly  discovered  evidence.  At- 
tached   to   the   same   Is  what   purports   to 


be  a  statement  of  the  evidence  In  the  cas^ 
but  the  same  Is  not  authenticated.  In '^  the 
absence  of  a  duly  authenticated  transcript 
of  the  testimony  taken  upon  the  trial,  the 
question  as  to  whether  the  court  erred  In 
overruling  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  Is  not 
before  the  court.  The  question  could  not  be 
raised   In    that   manner. 

Finding  no  error  In   the  record  proper, 
the  Judgment  Is  affirmed. 


*  BBLCHNEB  v.  STATE.    (No.  A-SSSS.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  29,  1919.) 

(Byllabut  hy  Editorial  Staff.) 

INTOXIOATINS    LiQUOBS   «s»2S6<7)— EVIUKNOK 

SuBTAiNiRo     Conviction    of    Possession 

WITH  Intent  to  Sell. 
In  a  prosecution  for  possession  of  intoxicat- 
ing liquor  with  intent  to  sell  it,  evidence  held 
to  sustain  a  conviction. 

Appeal  from  County  Court,  Tulsa  County ; 
H.  Ii.  Standeven,  Ja<U>e> 

G.  Belchner  was  convicted  of  a  viola- 
tion of  the  prohibitory  law,  and  appeals. 
Affirmed. 

Ed.  Crossland,  of  Tulsa,  for  plalntUC  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst  Atty!  Gen.,  for  the  State. 


PEB  OUBIAM.  Plaintiff  In  error,  O. 
Belchner,  was  convicted  on  a  charge  that 
he  did  have  possession  of  9  half  pints  of 
whisky  with  Intent  to  s^  the  same,  and 
was  sentenced  to  be  conflned  for  30  days  In 
the  county  Jail  and   to  pay   a   flne  of  $50. 

The  only  testimony  in  the  case  was  that 
of  two  i)ollce  officers  of  the  dty  of  Tulsa, 
la  substance:  That  they  observed  the  de- 
fendant on  the  date  alleged  in  a  monument 
yard  in  the  200  block,  west  side  of  North 
Main  street,  Tulsa.  He  was  standing  by  a 
monument,  and  stooped  down,  and  picked 
up  something,  and  put  it  in  his  pocket,  and 
walked  away.  The  officers  intercepted  him 
and  searched  him,  finding  2  half  pints  of 
whisky.  They  tbm  walked  back  into  the 
monument  yard  and  found  7  half  pints  of 
whisky,  concealed  In  a  hole,  near  the  place 
where  he  was  standing,  when  first  seen  by 
the  officers. .  The  defendant  stated  that  that 
was  all;   that  there  was  no  more  there. 

The  errors  assigned  are  to  the  effect  th^t 
this  evidence  was  insufficient  to  support 
the  verdict.    It  Is  sufficient  to  say  that  the 
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case  was  one  for  the  consideration  of  the 
Jury,  and  the  evidence  of  guilt  was  ample  to 
Justify  the  verdict 

The  judgment  Is  therefore  afBrmed.    Man- 
date forthwith. 


THAXTON  V.  STATE.     (No.  A-8297.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct.  4,  1019.) 

(Byllabus  by  the  Court.) 

1.  Sale  or  Intoxicating  liiQTTOBS  —  Hvi,- 

DENCE. 

The  record  in  this  case  carefully  examined, 
and  the  evidence,  though  in  conflict,  found  to 
su£Sciently  sustain  the  verdict  of  the  jury,  and 
that  no  prejudicial  error  intervened  in  the  tiiaL 

(Additional  SyOalmt  hi  Editorial  Staff.) 

2.  Cbiminai,  Law  «=»1159(4)  —  Vkbdict 
Wiix  Not  bs  Disturbed  Whebk  Triai 
Fbee  fboh  Ebbob. 

The  veracity  of i  witnesses  is  within  the  ex- 
clusive province  of  the  jury,  and  where  they 
have  determined  it,  the  Criminal  Court  of  Ap- 
peals will  not  disturb  their  verdict,  where  the 
trial  is  free  from  prejudicial  error. 

Appeal  from  County  Court,  Love  County; 
J.  H.  Hays,  Judge. 

Homer  Thaxton  was  convicted  of  violating 
the  prohibitory  liquor  laws,  and  be  appeals. 
AflSrmed. 

Cameron  &  Walden,  of  Marietta,  for  plain- 
tiff In  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  B.  McMU- 
lan,  Asst.  Atty.  Gen.,  for  the  State. ' 


ARMSTRONG,  J.  The  plaintiff  In  error. 
Homer  Thaxton,  hereinafter  designated  as 
defendant,  was  Informed  against  for  selling 
Intoxicating  liquors,  convicted  and  sentenced 
to  pay  a  fine  of  $50,  and  the  costs  of  this 
prosecution,  and  to  be  imprisoned  in  the 
county  jail  of  Love  county  for  30  days.  To 
reverse  the  Judgment  rendered  be  prosecutes 
this  appeal. 

[1,  2]  There  is  only  one  question  presented 
by  the  record,  or  argued  in  defendant's  brief 
— the  sufficiency  of  the  evidence  to  sustain 
the  conviction  had. 

The  evidence  was  In  direct  conflict,  and, 
as  said  in  defendant's  brief,  "The  question 
resolves  Itself  Into  the  proposition  as  to 
whom  the  jury  should  believe."  This  ques- 
tion of  fact,  the  veracity  of  the  witnesses, 
was  within  the  exclusive  province  of  the  Jury 
to  determine,  and,  having  determined  it,  this 
court,  as  held  by  Its  unbroken  line  of  deci- 
sions, will  not  disturb  the  verdict  rendered. 


where,  as  in  the  instant  case,  the  trial  is  free 
from  prejudicial  error. 

The  judgment  of  the  trial  court  Is  there- 
fore affirmed. 

DOILB,  P.  J.,  and  MATSON,  J,  concur. 


JOHNSON  et  al.  v.  STATE.     (No.  A-2954.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  27,  1919.) 

(Syllabus  hy  the  Court.) 

1.  Riot  -^s^l  —  Statutory  Definition  o» 
Cbime. 

The  crime  of  riot  is  defined  by  section  2558, 
Revised  Laws  1910.  Subdivisions  3  and  4  of 
section  2559,  Revised  Laws  1910,  contain  no 
definition  of  the  crime  of  riot. 

2.  Cbiminai-  Law  «=»1172(8)  —  Inotbuction 

AS  TO  RiOTINO  AND   INCITINO  TO  RiOT  NOT 

Pbejttdicial.^ 
For  instruction  held  to  be  not  prejudicial 
to  the  defendants  under  the  evidence  in  this 
casse,  see  body  of  opinion. 

3.  Cbikinai.  Law  «=s>S29(1)  —  Ikmbuotiok 
ON    Points   Auieadt   Oovbbed    Pbopbbi.t 

Refused. 
It  is  not  error  for  the  trial  court  to  refuse 
to  give  a  requested  instruction,  although  it  may 
contain  a  correct  statement  of  the  law,  if  the 
principles  stated  therein  have  already  been  cov- 
ered in  the  general  instructions. 

4.  Gbdiinai.  Law  «s9814(1)  —  Instbuction 
not  afpucabi.e  to  evidence  pb0pebi.t 
Refused. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion not  applicable  to  the  issues. 

5.  Cbikinal  Law  «=3ll86(4)— Whebx  Rxa- 
ULAB  Panel  Was  Pbebent  and  Exauinbd 
Rbfubai,  TO  Caix  Jubobs  Habuuebb  Ek- 

BOB.  • 

Where  the  record  shows  that  all  the  jury- 
men  composing  the  regular  panel  were  present 
and  in  attendance  upon  the  court,  and  that  all 
of  such  jurymen  were  examined  upon  their  voir 
dire  before  an  open  venire  was  issued  for  ad- 
ditional jurymen,  the  refusal  of  the  trial  judge 
to  have  all  the  jurors  in  the  regular  panel  call- 
ed, as  provided  in  section  6828,  Revised  Laws 
1910,  when  the  case  is  called  for  trial,  is  not 
reversible  error,  because  the  purpose  of  said 
statute  is  to  enable  the  state  and  the  defendant 
to  select  the  trial  jury  from  the  members  of  the 
regular  panel  as  far  as  possible  before  the  is- 
suance of  an  open  venire  or  an  order  for  the 
drawing  of  additional  jurors.  When  it  is  dear 
that  the  defendant  was  not  deprived  of  any  sub- 
stantial right  or  privilege  by  the  alleged  mis- 
conduct of  the  trial  court,  the  judgment  of  con- 
viction will  not  be  reversed  for  that  reason. 

Appeal    from    District    Court,    Cherokee 
County;  John  H.  Pltchford,  Judge.' 
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O.  P.  Johnten,  Albert  Pitts,  and  PUUlp 
Halpaln  were  each  convicted  of  tbe  crime  of 
riot,  and  eadi  appeals.    Judgmmts  affirmed. 

Bruce  L.  Eeenan,  of  Tablequah,  for  plain- 
lifts  in  error. 

S.  P.  Freellng,  Atty.  6en.,  and  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  la  an  appeal  from  the 
district  court  of  Cherokee  county,  wherein 
the  defendants  O.  P.  Johnson,  Albert  Pitts, 
and  Phillip  Halpaln  were  each  oonTlcted  and 
sentenced  to  two  years'  Imprisonment  Qpca  a 
Joint  trial  for  the  crime  of  riot. 

The  charging  part  of  the  information  la  as 
follows: 

"That  is  to  say,  the  said  O.  P.  Johnson,  Al- 
bert Pitts,  Jack  Wagner,  and  Phillip  Halpain 
did,  in  Cherokee  county  and  state  of  Oklahoma, 
on  or  about  the  26th  day  of  June,  1916,  then 
and  there  being,  then  and  there  willfully,  un- 
lawfully, feloniously,  and  riotously  assemble  to 
commit  an  assault  and  battery  upon  tbe  person 
of  W.  B.  Philpott,  and  tbe  said  O.  P.  Johnson, 
Albert  Pitts,  Jack  Wagner,  and  Phillip  Hal- 
pain,  by  the  use  of  force  and  violence  and  act- 
ing in  concert,  then  and  there  did  assault, 
stHke,  bruise,  beat,  wound,  and  maltreat  the 
said  W.  H.  Philpott,  and  they,  the  said  O.  P. 
Johnson,  Albert  Pitts,  JaiA  Wagner,  and  Phil- 
lip Halpain,  being  then  and  there  armed  with 
dangerous  and  deadly  weapons,  to  wit,  certain 
pistols,  and  disguised,  did  then  and  there,  in  the 
manner  and  by  tbe  means  aforesaid,  unlawfully, 
willfully,  intentionally,  and  feloniously  commit 
the  crime  of  riot,  contrary  to  the  form  of  the 
statutes  in  such  cases  made  and  provided." 

Jack  Wagner,  who  was  Jointly  tried  with 
these  defendants,  was  acquitted. 

Riot  Is  defined  by  secticm  2608,  Bevlsed 
Laws  1910,  as  follows: 

"Any  use  of  force  or  violence,  or  any  threat 
to  use  force  or  violence  if  accompanied  by  im- 
mediate power-  of  'execution,  by  three  or  more 
persons  acting  together  and  without  aatiiority 
of  law,  is  riot" 

The  punishment  for  riot  is  fixed  according 
to  the  circumstsinces  under  which  the  partici- 
pants committed  the  crime;  section  2559,  Id., 
providing  the  punishment  as  follows: 

"Any  person  guilty  of  participating  in  any 
riot  is  punishable  as  follows: 

"First.  If  any  murder,  maiming,  robbery, 
rape  or  arson  was  committed  in  the  course  of 
such  riot,  such  person  is  punishable  in  the  same 
manner  as  a  principal  in  such  crime. 

"Second.  If  tbe  purpose  of  the  riotous  assem- 
bly was  to  resist  the  execution  of  any  statute  of 
this  state  or  of  the  United  States,  or  to  ob- 
struct any  public  officer  of  this  state  or  of  the 
United  States,  in  the  performance  of  any  legal 
duty,  or  in  serving  or  executing  any  legal  pro- 
cess, such  person  is  punishable  by  imprisonment 
in  the  penitentiary  not  exceeding  ten  years  and 
pot  less  than  two. 

"Tiiird.  If  such  person  carried  at  the  time  of 
such  riot  any  species  of  firearms  or  other  deadly 
or  dangerous  weapon,  or  was  disguised,  he  is 
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punishable  by  Imprisonment  In  the  penitentiary 
not  exceeding  ten  years  and  not  less  than  two. 

"Fourth.  If  such  person  directed,  advised, 
encouraged  or  solicited  other  persons  who  par- 
ticipated in  the  riot  to  acts  of  force  or  violence, 
he  is  punishable  by  imprisonment  in  the  pen- 
itentiary for  not  exceeding  twenty  and  not  less 
than  two  years. 

"Fifth.  In  all  other  cases  such  person  Is  pun- 
ishable as -for  a  misdemeanor." 

The  prosecotlng  witness,  W.  H.  Philpott, 
testified  that  he  was  a  member  of  an  organi- 
sation known  as  the  Working  Class  Union; 
that  on  the  night  of  June  26,  1916,  he  attend- 
ed a  meeting  of  a  local  of  this  organization 
held  at  the  Lost  City  schoolhouse,  in  Chero- 
kee county ;  there  were  about  20  or  25  mem- 
bers of  the  organization  present  at  that  meet- 
ing; that  some  time  between  10  and  11 
o'clock  in  the  evening,  after  the  meeting  had 
been  in  progress  some  two  or  more  hours,  five 
masked  men  entered  the  schoolhouse,  and  by 
force  took  the  said  Philpott  therefrom  out  in- 
to the  schoolhouse  yard,  where  four  of  the 
number  held  him,  while  the  fifth  member  beat 
him  over  the  body  with  a  piece  of  wet  rope, 
administering  some  30  licks;  that  these  par- 
ties wore  masks  over  their  faces,  and  were 
armed  with  pistols  and  revolvers;  that  he. 
was  armed  with  a  pistol,  but  that  the  said 
parties  took  his  gun  away  from  him  before 
he  was  taken  from  the  sdioolhouse.  Philpott 
further  testified  that  he  was  well  acquainted 
with  Halpain,  Pitts.  Johnson,  and  Wagner, 
and  recognized  them  by  their  actions  and  by 
hearing  some  of  them  talk;  that  he  had 
known  each  of  these  parties  some  four  or 
five  years.  The  fifth  party,  Philpott,  said  he 
did  not  Imow. 

Halpain,  Pitts,  and  Wagner  relied  upon  ali- 
bis as  a  defense,  while  Johnson  admitted  that 
be  was  present  at  the  meeting  of  the  lodge  at 
the  Lost  City  schoolhouse  on  that  occasion, 
but  testified  that  he  did  not  leave  the  school- 
house,  took  no  part  In  the  alleged  riot,  nor 
did  he  In  any  manner  advise,  direct,  encour- 
age, or  solicit  the  participants  to  use  force  or 
violence. 

[1,2]  Among  other  instructions  given  was 
tbe  following:  '    « 

"No.  6.  Tou  are  instructed  that  if  you  believe 
and  find  from  the  evidence  in  this  cose,  beyond  a 
reasonable  doubt,  that  the  defendants,  or  an:^ 
three  or  more  of  them,  in  Cherokee  county,  Okl., 
and  on  or  about  the  date  alleged  in  the  informa- 
tion, or  within  three  years  next  before  the  filing 
of  the  information  against  them  in  court,  with- 
out authority  of  law,  feloniously  combined  to- 
gether, acting  in  concert  and  in  pursuance  of  a 
common  design  and  intent,  by  means  of  force  or 
violence,  or  by  any  threat  to  use  force  or  vio- 
lence, accompanied  by  immediate  power  of  ex- 
ecution, and  carried  at  the  time  any  firearms 
or  other  deadly  or  dangerous  weapons,  or  were 
disE^uised  by  means  of  masks  or  otherwise,  en- 
tered the  schoolhouse  mentioned  in  the  evidence, 
where  a  congregation  of  people  were  in  attend- 
ance, and  took  therefrom  the  prosecuting  wit- 
ness, Philpott,  against  his  will  and  by  the  means 
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just  atated,  it  would  be  your  duty  to  find  the 
defendants,  or  such  of  them  as  you  believe  be- 
yond a  reasonable  doubt  sided  in  committini; 
the  oCtense,  if  the  number  so  committing  the  of- 
fense amounted  to  three  or  more,  guilty  as 
charged  in  the  information,  and  to  assess  their 
punishment  in  the  penitentiary  for  not  less  than 
2  years  nor  more  than  10  years ;  provided,  if 
you  further  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendants,  or  any 
of  them,  acting  in  the  manner  above  stated, 
■went  further  and  directed,  advised,  encouraged, 
or  solicited  each  other,  or  any  one  of  them,  or 
any  other  person  so  participating  in  the  riot, 
to  acts  of  violence  or  force  upon  the  person  of 
the  prosecuting  witness,  then  and  in  that  event 
the  punishment  for  the  defendants  so  directing, 
advising,  encouraging,  or  soliciting  such  acts  of 
force  or  violence  would  be  by  imprisonment  in 
the  penitentiary  for  not  less  than  2  nor  more 
than  20  years."  r 

Counsel  for  defendants  strenuously  com- 
plain of  the  foregoing  Instruction,  Insisting 
that  by  the  giving  of  the  Instruction  the  court 
authorized  the  Jury  to  find  either  of  the  de- 
fendants not  only  guilty  of  participating  In 
the  riot,  while  armed  with  dangerous  weap- 
ons or  under  disguise,  but  also  authorized 
the  Jury  to  find  either  of  the  defendants  guil- 
ty of  Inciting  a  riot,  which  It  is  claimed  un- 
der our  statutes  is  a  separate  and  distinct 
offense. 

We  do  not  believe  that  instruction  No.  6  Is 
subject  to  the  criticism  made  by  defendants' 
counsel,  nor  do  we  believe  that  it  was  the  In- 
tention of  the  Ijeglslature  In  enacting  subdi- 
visions 3  and  4  of  section  2559  to  define  sev- 
eral species  or  degrees  of  the  crime  of  riot 
The  crime  of  riot  Is  made  out  upon  proof  of 
the  elements  of  that  offense  defined  by  sec- 
tion 2558,  supra.  The  various  subdivisions  of 
section  2559  provide  merely  rules  of  evidence 
which  authorized  an  increased  punishment  to 
be  administered  to  participants  In  a  riot  ac- 
cording to  the  circumstances  under  which  or 
the  means  by  which  the  said  offense  was  com- 
mitted. 

Under  our  statutes  the  crime  of  riot  Is  a 
felon'y,  because  it  Is  such  a  crime  as  may  be 
punished  by  Imprisonment  in  the  state  penl- 
•  tentlary,  and  the  district  court  or  superior 
court  would  hare  Jurisdiction  to  try  offenders 
charged  with  riot  as  defined  In  section  2668, 
'  supra.  No  diiTerent  or  separate  offense  Is 
created  by  either  of  subdivisions  S  or  4  of 
section  2559,  but  when  any  of  the  facts  set 
out  in  either  of  said  subdivisions  appear  in 
evidence  against  persons  charged  with  a  riot, 
then  the  Jury  or  the  court  Inflicting  the  pun- 
ishment may  administer  a  punishment  ac- 
cordingly as  the  facts  warrant 

For  Instance,  the  evidence  might  disclose 
that  some  participants  carried  at  the  time  of 
such  riot  certain  firearms ;  that  others  were 
disguised;  but  the  evidence  might  also  dis- 
close that  only  one  of  such  persons  directed, 
advised,  encouraged,  and  solicited  the  others 
to  acts  of  force  and  violence.    If  such  dr- 


cumstances  as  above  set  forth  appear,  then 
the  maximum  punishment  that  could  be  glT- 
en  those  who  did  not  direct,  advise,  encour- 
age, and  solicit  acts  of  force  and  vloleoce 
would  be  10  years,  while  the  party  who  did 
BO  direct,  etc.,  would  be  subject  to  a  maxi- 
mum punishment  of  20  years,  although  all 
the  participants  engaged  In  the  riot  and  used 
force  and  violence  in  carrying  It  Into  effect. 

Subdivision  4  of  section  2599,  supra,  is  in- 
tended to  reach  the  leader  of  the  rioters.  To 
be  subject  to  the  puni^ment  prescribed  by 
said  subdivision,  the  person  must  not  only  lie 
a  participant  In  the  riot,  but  he  must  be  a  di- 
rector, advisor,  and  solicitor  of  the  others  to 
use. force  and  vlolenoe  in  cairylug  the  pur- 
poses of  the  riot  Into  execution. 

In  giving  Instruction  No.  6,  supra,  tbe 
court  not  only  required  the  Jury  to  find  that 
these  defendants  participated  in  tbe  riot 
while  armed  or  disguised,  but  before  tlie 
maximum  punishment  of  20  years  could  be 
imposed,  as  set  forth  In  said  Instruction,  they 
must  find  that  some  one  or  more  of  said  par- 
ticipants directed,  advised,  or  solicited  acts 
of  force  and  violence  to  be  perpetrated.  The 
Instruction  correctly  states  the  law,  but  had 
it  been  an  incorrect  statement  of  the  law,  in 
this  Instance  we  fall  to  see  wherein  anj^  of 
these  defendants  could  have  been  harmed.  It 
only  authorized  the  Jury  to  inflict  an  in- 
creased punishment.  But  as  each  of  the  de- 
fendants were  found  guilty  "as  charged  in 
the  information,"  and  as  the  Information 
charged  each  of  them  with  the  crime  of  riot, 
with  the  additional  allegation  that  they  car- 
ried firearms  and  were  disguised,  and  only 
the  minimum  punishment  of  2  years'  im- 
prisonment in  the  penitentiary,  as  provided 
In  subdivision  3  of  section  2559,  was  imposed 
against  each.  It  Is  evident  that  instruction 
No.  6  resulted  In  no  barm  to  either  of  these 
defendants.  Had  the  Jury  imposed  a  punish- 
ment in  excess  of  10  years  against  either  of 
the  defendants,  then  It  would  be  evident  that 
as  to  such  defendant  the  Jury  found  that  be 
directed,  advised,  encouraged,  or  solicited  the 
use  of  force  and  violence  by  the  others  en- 
gaged in  the  riot.  But  the  verdict  in  this 
case  shows  that  the  Jury  did  not  find  that  ei- 
ther of  these  participants  was  the  director  or 
leader  in  the  crime.  We  find  no  merit  In  the 
contention  that  instruction  No.  6  resulted 
prejudicially  to  the  substantial  rights  of  ei- 
ther of  these  defendants. 

The  case  of  Gracy  v.  State,  18  Okl.  Cr.  643, 
166  Pac  442,  in  which  this  court  held  that 
an  accused  person  may  not  be  put  on  trial 
for  the  commission  of  more  than  one  offense 
at  the  same  time,  relied  upon  by  counsel  as 
supporting  their  contention,  is  not  In  point. 
The  facts  of  that  case  and  Instruction  given 
by  the  trial  court  In  the  Gracy  Case  pre- 
sented an  entirely  different  situation  from 
that  in  this  case.  In  tbe  Gracy  Case,  two 
separate  and  distinct  acts  of  rape  committed 
on  the  prosecuting  witness  at  different  times 
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were  permitted  to  go  before  the  Jury,  and 
under  the  Instructions  given  the  defendant 
could  have  been  convicted  of  the  commlsalon 
of  either  act  upon  the  theory  that  he  com- 
mitted one  act  himself  and  aided  and  abetted 
another  person  to  commit  the  other  separate 
act.  Not  so  In  this  case.  Here  there  Is  evi- 
dence of  only  <me  crime  committed,  and  the 
prosecuting  witness  testifies  that  each  of 
these  convicted  defendants  was  a  participant 
in  that  crime.  Instruction  No.  6  is  not  open 
to  the  criticism  tiiat  it  permits  some  of  the 
defendants  to  be  convicted  of  one  crime  and 
others  of  anotbra.  Its  purpose  was  for  the 
guidance  of  the  Jory  in  the  infliction  of 
punishment,  and  for  that  purpose  alone. 

[3]  It  is  also  contended  that  the  court 
erred  In  refusing  to  give  the  following  in- 
struction: 

"Gentlemen  of  the  jury  the  defendant  O.  P. 
Johnson  has  offered  evidence  to  prove  that  he 
was  in  the  Lost  City  schoolhouse  daring  the 
whole  time  of  the  commission  of  the  alleged 
riot;  and  you  are  Instructed  that  you  would  not 
be  warranted  in  finding  him  guilty  merely  be- 
cause he  was  so  present  in  the  Lost  City  school- 
house  during  the  whole  time  of  the  commission 
of  the  riot,  unless  you  further  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he  was 
armed  with  a  deadly  or  dangerous  weapon,  or 
was  disguised,  and  was  an  actual  participant 
fai  the  alleged  riot" 

[4]  The  substance  of  this  request  Is  con- 
tained in  instruction  No.  6  given  by  the 
court,  which  requires  the  Jury  to  find  beyond 
a  reasonable  doubt  that — 

"The  defendants,  or  any  three  or  more  of 
them,  •  •  •  without  authority  of  law,  fe- 
loniously combined  together,  acting  in  concert 
and,  in  pursuance  of  a  common  design  and  in- 
tent, by  means  of  force  or  violence,  or  by  any 
threat  to  use  force  or  violence,  accompanied  by 
immediate  power  of  execution,  and  carried  at 
the  time  any  firearms  or  other  dangerous  or 
deadly  weapons,  or  were  disguised  by  means  of 
masks  or  otherwise,  entered  the  schoolhouse 
mentioned  in  the  evidence,  where  a  congrega- 
tion of  people  were  in  attendance,  and  took 
therefrom  the  prosecuting  twitness,  Philpott, 
against  his  will  and  by  the  means  just  stated,,  it 
would  be  your  duty  to  find  the  defendants,  or 
such  of  them  as  you  believe  beyond  a  reasona- 
ble doubt  aided  in  committting  the  offense,  if 
the  number  so  committing  such  offense  amonnt- 
ed  to  three  or  more,  guilty  as  Charged  in  the 
information." 

The  instruction  given  was  as  favorable  to 
the  defendant  Johnson  as  the  one  requested ; 
as  under  it,  before  the  Jury  would  be  author- 
ized to  convict  the  defendant  Johnson,  the 
court  instructed  that  the  Jury  must  find  be- 
yond a  reasonable  doubt  that  three  or  more 
of  these  defendants  combined  together  and 
acted  in  concert  in  the  pursuance  of  a  com- 
mon design  to  commit  this  offense;  that  the 
Jury  must  have  believed  beyond  a  reasonable 
doubt,  before  a  verdict  of  guilty  could  be  re- 
turned,  that  the  defendant  aided  in  commlt- 
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ting  the  ofFense;  and  the  Jury  Is  also  told  in 
instruction  Na  S  that  the  participants  must 
have  carried  at  the  time  firearms  or  deadly 
or  dangerous  weapons,  or  have  been  dis- 
guised by  means  of  masks  or  otherwise. 
The  language  employed  by  the  conit  in  In- 
stmctlon  Na'B^ls  equally  as  dear  and  deft- 
nlte  as  that  oontalned  in  the  requested  in- 
struction. It  has  repeatedly  been  held  that 
it  is  not  error  for  the  trial  court  to  refuse  to 
give  a  requested  Instruction,  altboughi  It 
may  contain  a  correct  statement  of  the  law, 
if  the  principles  therein  stated  lutve  already 
been  covered  in  the  gmeral  InstructionB. 
Manning  v.  State,  7  OkL  Or.  S67,  123  Paa 
102S ;  Moss  T.  State,  4  OkL  Or.  247,  111  Pac. 
900 ;  Smith  t.  State,  S  OkL  Or.  282.  U4  Pac 
860;  Martin  t.  State,  S  OkL  Or.  8S6,  114 
Pac.  1112. 

The  further  contention  that  the  refusal 
to  give  the  f<»egoing  requested  Instructloa 
was  particularly '  prejudicial  to  the  defend- 
ant Johnson,  in  that  the  proviso  contained 
in  iastructiofn  Na  6  permitted  the  Jury'  to 
convict  such  defendant,  although  not  pres- 
ent at  the  time  of  the  assault  on  Philpott, 
on  the  ground  that  he  directed,  advised,  en- 
couraged, or  solicited  other  pers<n8  who 
participated  in  the  riot  to  the  use  of  acts  of 
violence  at  a  time  prior  to  the  commission  of 
the  offense,  is  without  merit  Instruction 
No.  6  is  not  open  to  the  construction  counsel 
contend  for.  It  is  dear  from  a  reading  of 
instruction  No.  6  that  the  trial  court,  before 
authorizing  the  Jury  to  convict  a  person  un- 
der the  proviso  therein  contained,  required 
that  such  person  be  an  actual  active  partic- 
ipant, as  defined  In  the  first  part  of  instruc- 
tion No.  6.  The  verdicts  against  each  of  the 
deffflidants  show  that  the  Jury  found  each  of 
them  guilty  as  an  actual  participant  In  the 
riot  in  the  manner  charged  in  the  informa- 
tion. A  consideration  of  the  entire  record 
of  the  trial  of  the  case  falls  to  disclose  any 
prejudice  to  any  of  th%  defendants  in  the 
refusal  of  the  court  to  give  this  requested  in- 
struction. >  . 

It  is  also  contoided  that  the  court  erred 
in  refusing  to  give  requested  instcuctlons 
Nos.  4  and  6,  as  follows: 

"Request  No.  4.  You,  are  instructed  gentle- 
men of  the  jury,  that  the  defense  interposed  is 
what  in  law  is  termed  an  alibi,  which  means 
that  the  defendants'  at  the  time  the  alleged 
crime  was  committed  were  at  some  other  place 
than  the  place  of  the  commission  of  the  crime 
alleged  in  the  information;  and  you  are  in- 
structed that  if  the  whole  proof  raises  in  your 
minds  a  reasonable  doubt  as  to  whether  these 
defendants 'were  at  the  place  of  the  commission 
of  the  offense  at  the  time  it  was  committed,  or 
were  at  a  different  place,  then  in  that  event 
your  verdict  should  be  not  guilty." 

"Request  No.  6.  Gentlemen  of  the  jury,  the 
defendants  0.  P.  Johnson,  Jack  Wagner,  Albert 
Pitts,  and  Philip  Halpain  are  charged  with  the 
commission  of  the  alleged  riot ;  and  you  are  in- 
structed that  by  the  provisions  of  the  statutes 
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oi  OUahoma  fhtee  or  more  of  these  defendants 
nraat  act  together  in  order  to  commit  the  crime 
of  riot  as  here  alleged;  a  less  number  tlian 
ihree  cannot  commit  such  an  offense." 

Requested  Instruction  No.  6  was  properly 
refused  l>ecaase  the  substance  of  the  request- 
ed instruction  was  covered  in  the  general 
charge  of  the  court,  and  requested  instruc- 
tion No.  4  was  properly  refused  because  not 
applicable  to  the  facts  of  the  case  as  to  de- 
fendant Johnson.  The  coart  gave  an  In- 
struction on  the  defense  of  alibi  applicable  to 
the  other  defendants.  While  it  is  contended 
that  the  defendant  Johnson  relied  upon  an 
alibi  as  a  defense,  the  testimony  shows  that 
Johnson,  by  his  own  admission,  was  in  the 
Lost  City  schoolbouse  at  the  time  this  riot 
commenced.  His  defense  was  not  an  alibi, 
but  that  he  tools  no  part  In  the  riot  No 
error  resnlted  to  either  of  tbe  defendants  in 
the  refusal  to  give  these  irequested  instruc- 
tions. 

[C]  It  Is  also  C(mtended  that  the  trial  court 
erred  in  refusing  to  have  all  tbe  Jurors  in  the 
regular  panel  called  at  tbe  request  of  counsel 
for  defendants  at  the  time  the  case  was 
called  for  trial.  Section  5828,  Revised  Laws 
1910,  provides: 

"When  the  case  Is  called  for  trial,  and  be- 
fore drawing  the  jury,  either  party  may  require 
the  names  of  all  the  jurors  in  the  panel  to  be 
called,  and  the  court  in  its  discretion  may  order 
that  an  attaclunent  i<8ue  against  those  who  are 
absent;  but  the  court  may,  in  its  discretion, 
wait  or  not  for  the  return  of  the  attadiment." 

It  Is  the  contention:  (1)  That  the  fore- 
going section  is  mandatory,  and  gives  a  right 
to  the  defendants  to  have  tbe  names  of  all 
tbe  }an>i*s  called  when  the  case  is  called  for 
trial;  (2)  If  that  part  of  the  statute  requir- 
ing the  names  of  all  tbe  Jurors  to  be  called 
Is  not  mandatory  but  directory,  then  a  re- 
fusal to  call  the  nimes  of  the  Jurors  com- 
posing tbe  regular  panel  will  be  either  re- 
versible or  harmless  error,  depending  upon 
whether  the  defendants  show  they  had  or  not 
a  fair  and  Impartial  trial. 

Tbe  purpose  of  the  foregoing  statate  Is  to 
enable  the  defendant  to  select  his  trial  Jury 
from  the  members  of  the  regular  panel  who 
are  called  to  serve  as  Juror»'at  the  term  as 
far  as  possible ;  and  in  prder  to  preserve  to 
blm  tbe  beueflt  of  such  privilege,  the  above 
statute,  requiring,  when  requested,  the  names 


of  all  tiie  regular  panel  to  be  called  immedi- 
ately preceding  the  calling  of  the  case  tot 
trial,  Was  enacted.  In  tbls  instance^  tbe 
court  denied  the  nqnest  of  counsel  to  call 
the  names  of  the  29  men  who  then  composed 
tbe  regular  panel  of  Jurors,  but  the  record 
shows,  and  it  is  not  contended  to  the  con- 
trary, that  all  of  the  29  men  composing  the 
regular  panel  were  present  and  in  attend- 
ance upon  the  court,  and  that  the  first  12 
called  to  the  Jury  were  drawn  from  this 
panel,  and  that  the  entire  29  were  examined 
upon  th^  voir  dire  before  an  open  venire 
was  issued  for  additional  Jarors. 

Had  the  trial  court  complied  vrlth  ttie  re- 
quest of  counsel  for  defendants  and  called 
tbe  nanjies  of  the  oitire  29  men  composing 
the  regular  panel  of  Jurors,  tbe  result  would 
have  been  that  all  29  would  have  answered 
present.  The  entire  record  of  impaneling  the 
trial  Jury  is  set  out  in  fall,  and  it  Is  dis- 
closed thereby  that  the  entire  29  men  com- 
posing the  regular  panel  of  Jurors  at  that 
term  of  court  were  examined  as  to  thdr 
qualifications  to  sit  as  Jarors  in  tbe  trial  of 
this  case  before  the  defendants  were  com- 
pelled to  select  trial  Jurors  from  any  other 
source,  and  no  contention  Is  made,  although 
an  open  venire  was  issued  and  a  part  of  the 
Jury  selected  therefrom,  that  a  trial  Jnrj 
was  selected  composed  of  men  any  one  ot 
whom  was  a  disqualified  Juror. 

When  it  is  clear  that  the  defendant  was 
not  deprived  of  any  substantial  right  or 
privilege  by  tbe  alleged  misconduct  of  the 
trial  court,  the  Judgment  of  conviction  will 
not  be  reversed  for  that  reason. 

This  case  has  been  thoroughly  and  ably 
bri^Ced  by  counsel  representing  tbe  defend- 
ants. Oounsel  were  particularly  zealous, 
both  in  the  trial  court  and  in  this  court,  to 
preserve  every  possible  question  in  behalf 
of  their  clients.  Thoughtful  ccmslderatlon 
has  been  given  the  numerous  errors  assigned 
as  grounds  for  reversal,  and  after  an  ex- 
amination of  the  entire  record  it  is  tlie  aciiar 
ion  of  this  court  that  these  defendants  had 
a  fair  and  impartial  trial ;  that  there  is  evi- 
dence in  the  record  which,  if  believed,  amply 
supports  the  Jury's  verdicts;  that  the  in- 
structions were  fair  to  the  defendants  and 
not  misleading;  and  for  the  reasons  stated 
the  Judgments  are  affirmed. 

DOTLE,  P.  J.,  and  ARMSTRONO,  J^ 
concur. 
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THAYER  ▼.   6TATB.     (No.  A-«287.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct.  1,  1910.) 

(Bt/lUbut  ly  EdiioHal  Btoff.) 

1.  Cbiuinai.  Law  «=>1044  —  Without  Ma- 
TioK  TO  Quash  Iniobuatioit,   Dbtkotivx 

VkbOTCATTON    WAIVE0. 

Defendant,  by  not  mo\ring  to  quash  or  set 
aside  the  information  because  of  the  defect  in 
the  yeriflcation  appearing  on  its  face,  waived 
the  defect. 

2.  Indictuknt  and  Irfobiiation  «=a  133(6)— 
Question  or  Detbctivb  Verification  of 
Infobhation  Not  Raised  by  Deuubbeb. 

Under  Code  of  Criminal  Procedure  the  meth- 
od of  attacking  an  information  sufficient  for  all 
purposes,  but  not  verified,  bo  as  to  authorize  a 
warrant  of  arrest,  must  be  by  motion  to  quash 
or  set  aside  information,  and  such  question  1b 
not  properly  raised  by  a  demurrer,  especially 
by  a  demurrer  on  aground  that  it  does  not  state 
facts  sufficient  to  constitute  a  public  offense. 

3.  Indictkent  and  Infobmation  «s»15d(3) — 
Amendment  of  Infobhation  fob  Unlaw- 
ful TSANSFOBTATION  BY  CHANGS  OT  GiTT 

Stbeet  Iicuatebial. 
An  amendment  of  an  Information  for  nn- 
lawfnlly  transporting  intoxicating  liquor,  made 
on  motion  of  county  attorney,  changing  place 
to  which  liquor  was  alleged  to  have  been  con- 
veyed from  the  intersection  of'  Western  and  Q 
avenues  to  a  place  about  a  quarter  of  a  mile 
west  of  that  intersection,  did  not  materially 
change  offense  charged  in  original  information. 

4.  Cbiminai  Law  €=»1032(4)  —  Eevebifioa- 
TTON  OF  Infobhation  Afizb  Ahxnduent 
Waiveb. 

Where  defendant  proceeded  to  trial  on  an 
amended  information,  without  asking  additional 
time  to  plead  thereto  and  without  filing  any 
motion  to  quash  or  set  it  aside,  be  waived  fail- 
ure to  TOTerify  it. 

Appeal  from  Coanty  C!ourt,  Oklahoma 
County;   WllUam  H.  Zwlck,  Judge. 

Dick  Thayer  was  convicted  of  the  crime  of 
conveying  intoxicating  liquors,  and  sentenced 
to  pay  a  fine  of  $100  and  to  serve  60  days  in 
the  county  Jail,  and  he  appeals.  Judgment 
affirmed. 

Pruiett,  SnlggB  &  Bums,  of  Oklahoma 
City,  for  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PBB  CURIAM.  This  is  an  appeal  from 
the  county  court  of  Oklahoma  county,  in 
which  the  defendant  was  convicted  of  the 
crime  of  unlawfully  conveying  intoxicating 
liquors,  and  sentenced  to  pay  the  fine  and  to 
serve  the  term  of  imprisonment  as  above 
stated. 

For  grounds  of  reversal,  two  alleged  errors 
are  relied  upon: 


(1)  That  the  court  erred  in  overruling  the 
demurrer  to  the  original  luformatiou,  for  the 
reascm  that  the  same  was  verified  before  a 
person  unauthorized  to  administer  an  oath. 
The  original  information  filed  in  this  case  ' 
appears  to  have  been  verified  before  a  per- 
son designating  himself  "Deputy  Court 
Clerk." 

The  defendant  Interposed  no  motion  to  set 
aside  or  quash  this  information  because  of 
this  defective  verification,  but  entered  hlS' 
plea  of  not  guilty  and  proceeded  with  the  im- 
paneling of  the  Jury.  After  the  Impaneling 
of  the  jury  commenced,  the  defendant  asked 
leave  of  the  court  to  withdraw  his  plea  of 
not  guilty  for  the  purpose  at  demurring  to 
the  information,  which  leave  was  granted. 
Thereupon,  the  defendant  filed  a  demurrer 
to  the  Information  uiwn  two  grounds:  (1) 
That  the  same  did  not  state  facts  sufficient 
to  constitute  a  public  offense;  (2)  that  the 
information  did  not  conform  to  the  law  and 
did  not  particularly  set  out  the  crime,  or 
charge  a  crime  against  the  la^s  of  the  state, 
so  as  to  give  the  defendant  sufficient  notice 
of  the  nature  and  character  of  the  charge 
attempted  to  be  filed  against  him.  The  de- 
murrer on  these  two  grounds  was  overruled 
by  the  court,  to  which  the  defendant  except- 
ed, and  the  defendant  thereupon  entered  his 
plea  of  not  guilty. 

[1,2]  llie  defendant,  failing  to  move  to 
quash  or  set  the  luformatlon  aside  because 
of  the  defect  in  the  verification,  which  ap* 
peared  upon  the  face  of  the  information, 
waived  the  defect.  The  information  was 
sufficient  for  aU  purposes  without  a  proper 
verification,  except  to  authorize  the  Issuance 
of  a  warrant  of  arrest,  and  under  our  Code 
of  Criminal  Procedure  the  method  of  attadc- 
lug  such  an  insufficiently  verified  informa- 
tion must  be  by  motion  to  quash  or  set  aside 
the  same.  Such  question  is  not  properly 
raised  by  a  demurrer;  especially  would  this 
be  so  of  a  demurrer  upon  the  grounds  above 
stated.  In  re  Talley,  4  Okl.  Cr.  898,  U2 
Pac.  36,  31  I/.  R.  A.  (N.  S.)  805 ;  Muldrow  v. 
State,  4  Okl.  Cr.  324,  111  Pac.  656;  Blair  v. 
State,  4  Okl.  Cr.  359,  111  Pac.  1003. 

[8,4]  On  motion  of  the  county  attorney, 
the  court  permitted  the  origln&l  Information 
to  be  amended  by  Inserting  the  words  "about 
a  quarter  of  a  mile  west  of  the  place  where 
western  avenue  Intersects  G  avenue  in  Capi- 
tol Hill,  In  said  city,  county,  and  state," 
and  striking  therefrom  the  words,  "desig- 
nated as  Western  and  O  avenue,  said  dty, 
county,  and  state." 

The  effect  of  the  amendment  was  to  change 
the  place  to  which  the  whisky  was  alleged 
to  have  been  conveyed  from  the  intersection 
of  Western  and  G  avenues  to  a  point  about 
a  quarter  of  a  mile  west  of  said  Intersection. 
This  amendment,  having  been  made  over  the 
objection  and  exception  of  the  defendant,  is 
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alleged  to  have  been  particularly  prejudicial 
to  him,  in  that  it  materially  changed  the  de- 
scription of  the  offense,  and  also  because  the 
information  was  not  required  to  be  reverl- 
fled  after  the  amendment  was  made. 

It  is  sufficient  to  state  that,  in  the  opinion 
of  the  court,  the  amendment  did  not  mate- 
rially alter  the  offense  as  charged  in  the 
original  information;  also,  it  may  be  ob- 
served that,  had  the  information  been  ma- 
terially altered  by  an  amendment,  the  fact 
that  the  defendant  proceeded  to  trial  without 
asking  additional  time  in  which  to  plead  to 
such  amended  Information,  and  without  fil- 
ing a&y  motion  to  quash  or  set  the  same 
aside,  amounted  to  a  waiver  of  the  failure 
to  reverify  the  same. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  of  conviction  is  affirmed. 


WEEKS  ▼.  STATE.    (No.  A-8324.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
4,  1919.) 

(Byttalus  iv  t^^«  Court.) 

1.  GBnaiTAi.  Law  «=>67e(8, 11),  1144(7)— Bxra- 
DRN  ON  Defendant,  On  Hotion  to  Dia- 
KiBS,  to  Show  LiAcheb  in  Pbobeoution. 

In  the  absence  of  a  proper  record  affirmative- 
ly showing  the  contrary,  the  presumption  is 
IJiat  the  court  had  continued  the  case  for  a  pre- 
sumably lawful  cause.  The  burden  was  on  the 
defendant,  in  support  of  his  motion  to  dismiss, 
to  show  that  the  laches  .was  on  the  part  of  the 
state  through  its  prosecuting  officers;  otherwise, 
the  presumption  is  that  the  delay  was  caused 
by  or  with  the  consent  of  the  defendant  him- 
self, and  when'  on  bail  he  must  demand  a  trial, 
or  resist  the  continuance  of  the  case  from  term 
to  term.  A  defendant,  who  has  never  de- 
manded or  been  refused  trial,  is  not  entitled  to 
a  discharge  under  the  constitutional  provision 
(article  2,  §  20)  and  the  statutory  provision 
(section  6547,  Rev.  Laws). 

(Additional  Byttaiut  ly  Editorial  Btaff.) 

2.  Cbiuinai.  Law  «=>603(8)  —  Application 
fob  continuanok  fob  absent  wttness  in- 

StrFFICrENT. 

An  application  for  a  continuance  for  the 
absence  of  a  witness  was  insufficient,  where  it 
did  not  aver  that  defendant  was  unable  to 
prove  by  other  witnesses  the  facts  to  which  it 
was    alleged  such  absent  witness  would  testify. 

8.  Cbiminal  Law  «=>595(10)— Continuance 
FOB  Absent  Witness  as  to  Mattes  Pbov- 
ABLK  by  Becord  Pbopeblt  Denied. 
An  absent  witness  would  be  incompetent  to 
testify  that  he  was  county  attorney  when  in- 
formation was  filed,  that  it  was  agreed  that  if 
defendant  relinquished   all  interest   in   an   au- 
tomobile his  case  would  be  dismissed,  and  that 
he  told  defendant  that  county  judge  approved 


agreement,   as  the  only  competent  evidence  aa 
to  dismissal  was  the  trial  court's  record. 

Appeal  from  County  Court,  Jefferson  Coun- 
ty;  E.  L.  Dillard,  Judge. 

C.  D.  Weeks,  convicted  of  a  violation  of  the 
prohibitory  liquor  law,  appeals.    Affirmed. 

Bridges  &  Vertrees,  of  Waurika,  for  plain- 
tiff In  error. 

S.  P.  Preying,  Atty.  Oen.,  and  W.  C  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error  was 
convicted  In  the  county  court  of  Jefferson 
county  upon  an  information  filed  in  said  court 
on  May  4,  1916,  which  cliarges  the  unlaw- 
ful conveyance  of  Intosicating  liquors.  On 
the  12th  day  of  February,  1918,  in  accordance 
with  the  verdict  of  the  jury  he  was  sentenced 
to  be  confined  for  30  days  in  the  county  jail 
and  to  pay  a  fine  of  ^00.  From  the  judgment 
he  appeals.  • 

The  undisputed  facts,  as  shown  by  Oie  tech 
tiraody  of  the  sheriff  of  Jefferson  coonty  and 
a  deputy  sheriff,  are  that  these  officers,  about 
2  o'clock  In  the  morning  of  the  date  alleged, 
stopped  the  defendant  on  the  highway,  about 
three  miles  west  of  Waurika.  He  was  driv- 
ing a  Ford  car  loaded  with  12  cases  of  whis- 
ky. 

[2,  3]  The  refusal  to  grant  a  continuance 
is  assigned  as  error.  The  continuance  was 
asked  on  the  ground  of  the  absence  of  P.  T. 
Hamilton,  who.  If  present,  would  testify  that 
he  was  county  attorney  of  Jefferson  county 
when  the  information  was  filed,  and  that  It 
was  afterwards  agreed  that.  If  the  defend- 
ant would  relinquish  all  right,  title,  and  in- 
terest In  the  Ford  car  this  case  would  be  dis- 
missed, and  that  he  told  this  defendant  that 
the  county  judge  approved  the  agreement, 
and  that  the  defendant  thereupon  withdrew 
any  claim  to  said  car,  and  the  same  was  sold 
by  the  county. 

The  application  was  Insufficient,  in  that 
it  was  not  averred  that  the  defendant  is  un- 
able to  prove  such  facts  by  any  other  witnesSL 
We  also  think  that  the  absent  witness  was 
incompetent  to  testify  to  the  facts  proposed 
to  be  proven  by  him.  The  only  competent  evi- 
dence as  to  whether  or  not  the  case  was  dis- 
missed was  the  record  of  the  trial  court. 
It  foIloVs  that  the  continuance  was  properly 
denied. 

[1]  When  the  case  was  called  for  trial, 
counsel  for  the  defendant  made  the  following 
motion: 

"Comes  now  the  defendant,  0.  D.  Weeks,  and 
moves  to  dismiss  this  action,  for  the  reason 
it  has  been  on  the  docket  since  1915;  some 
eight  terms  of  this  court  having  been  held 
since  said  case  was  filed,  and  six  terms  of  said 
court  held  after  the  same  was  assigned,  and 
no  attempt  was  made  by  the  state  to  t^  the 
same. 
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At  the  close  of  testimony  tbe  motion  was 
renewed  and  ovemiled.  It  Is  contended  by 
counsel  for  the  defendant  Qi&t  the  court 
erred  In  not  sustaining  the  motions  to  dis- 
miss. 

When  the  state  rested  its  case,  the  defend- 
ant called  the  court  clerk  as  a  witness,  and 
over  the  objection  of  the  county  attoraey  in- 
troduced the  docket  entries  of  the  case,  show- 
ing, among  others,  the  following  entries: 

"May  6,  1916.     Appearance  bond  filed,  ap- 
proved, and  recorded. 
"July  12-16.    Oontinned  for  the  term. 
"November  8-16.    ContiQued  for  the  term. 
"9-24-1917.     Set  for  trial. 
"1-23-18.     Setting  down  for  trial. 
"2-1-18.    Motion  for  continuance  filed. 
"a-7-ia     Case  caUed  for  trial." 

In  the  case  of  Bowers  v.  State,  7  Okl.  Cr. 
816, 12tt  Pac.  580.  it  was  said: 

"In  the  absence  of  a  proper  record  affirm- 
atively  showing  the  contrary,  the  presumption 
is  that  the  court  had  continued  the  case  for  a 
presumably  lawful  cause.  The  burden  Was 
on  the  defendant,  in  support  of  his  motion  to 
dismiss,  to  show  that  tiie  laches  was  on  the 
part  of  the  state  through  its  prosecuting  offi- 
cers ;  otherwise,  °  the  presumption  is  that  the 
delay  was  caused  by  or  with  the  consent  of  the 
defendant  himself,  and  when  on  bail  he  must 
demand  a  trial  or  resist  the  continuance  of  the 
case  from  term  to  term.  A  defendant  who  has 
never  demanded  or  been  refused  trial  is  not 
entitled  to  a  discharge  under  the  constitntion- 
al  provision  (article  2,  S  20),  and  the  statutory 
provision  (section  6488,  Gomp.  Lawfl  1909)." 
Section  6547,   Rev.  Laws. 


And  see  Head  v.  State^  »  OkL  Or.  866,  181 
•Pac.  987,  44  li.  R.  Ai  (N.  ».)  871.  It  foUowB 
that  the  court  did  not  err  In  refusing  to 
Bostaln  the  motions  to  dismiss. 

Finding  no  prejudicial  error  in  the  record, 
tbe  Judgment  is  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


OITT  OP  PORTLAND  v,  TRAYNOR.* 

SAMB  T.  KITCfiBN. 

(Supreme  Court  of  Oregon.     Sept  16,  1919.) 

1.  Health   €=>21  —  Obdinarcb  to   Protect 
Health  wtth  No  Relation  to  the  Mattes 

UNCONBTITtJTlONAL. 

An  ordinance  enacted  to  protect  the  public 
health,  but  which  has  no  real  or  substantial  re- 


lation to  the  subject-matter,  and  is  an  unrea- 
sonable and  unwarranted  interference  with  • 
lawful  business,  is  unconstitutional. 

2.  LlCENBEfl  «=>7(1)— OBDINANCE  GIVING  Or- 
FICEB  AbBITBABY   PoWEBS   AS    TO    leSTTANOE 

Invalid. 

Any  ordinance  which  Invests  in  an  officer 
or  board  arbitrary  power  to  issue  or  withhold 
a  license  for  any  trade  or  profession,  without 
regard  to  the  qualification  of  the  applicant,  is 
void. 

3.  MCNICIPAL  COBPOBATIONB  €=>611  —  OBDI- 
NANCE    PEBiOTTINO   PeOHIBITION    OF   LaW- 

TDL  Occupation  Void, 

An  ordinance  by  or  under  which  an  occupa- 
tion lawful,  and  not  injurious  to  person,  prop- 
erty, or  public,  when  lawfully  conducted,  may 
be  absolntely  prohibited  at  the  dictation  of  any 
public  official,  without  just  cause  or  reason,  is 
void. 

4.  Licenses  $=342(2)— Deeisnsb  fob  Opebat- 
iNo  Sorr  Dbink  Establishment  Without 
License  Insufficient. 

The  contention  that  the  medical  examiners 
of  the  dty  are  careless  and  negligent  in  the  dis- 
charge of  their  duties  goes  only  to  the  adminls- 
tratidn  and  not  to  the  validity  of  an  ordinance 
requiring,  as  a  condition  to  issuance  of  a  license, 
medical  examination  of  persons  owning  or  work- 
ing in  food  and  soft  drink  estabUrimientB,  and 
is  not  a  defense  to  a  charge  of  having  vidldted 
the  ordinance  by  operating  such  an  establish- 
ment without  a  license. 

5.  Municipal  Cobfobations  «s9687— Obdi- 
nance  fob  Licenbino   Food  Establish- 

MENTS  SOFSICIENTLY  DEFINITE, 

Ordinance  of  the  dty  of  Portland,  No. 
3S013,  providing  if  the  location  of  a  food  estab- 
lishment is  found  to  be  suitable,  and  in  proper 
sanitary  condition,  according  to  the  ordinances 
of  the  city  and  the  regulations  of  the  United 
States  as  to  plumbing,  etc.,  tiie  bureau  of  health 
shall  issue  a  food  establishment  permit  or  li' 
cense  to  the  applicant,  is  definite  and  certain, 
though  there  is  no  specification  of  what  shall 
constitute  physical  fitness  in  an  applicant  for 
license,  or  suitability  in  the  location. 

6.  Municipal  Cobfobations  «=>597  — Citt 
Can  Pbovidb  fob  Reoxtlatino  Food  and 
Soft  Dbink  £siablishicent8  bt  Licenses. 

Under  its  charter  giving  the  dty  of  Port- 
land power  to  make  regulationa  to  prevent  the 
introduction  of  contagions  diseases,  etc.,  the  dty 
had  power  and  authority  to  adopt  its  ordinance 
No.  35018,  providing  for  the  Ucensing  of  food 
and  soft  drink  establishments  on  approval  of 
their  location,  physical  examinatioil  of  the  pro- 
prietor, and  payment  of  a  fee. 

In  Banc. 

Appeal  from  Circnit  Conrt,  Multnomah 
County;  Robert  Tucker  and  George  W.  Sta- 
pleton.  Judges. 


4s»For  other  cases  see  same  topic  aod  KET-NUMBER  In  all  Key-Numbered  Digeet*  and  Indexes 
•Rehearing  denied  October  14,  1919. 
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P.  F.  Traynor  and  another  were  convicted 
of  violating  Ordinance  No.  35013  of  tbe  city 
oif  Portland,  providing  for  the  licensing  of 
persons  conducting  or  working  In  food  and 
soft  drink  establishments,  and  they  appeaL 
Affirmed. 

Inasmuch  as  the  legal  qnesttons  involved  in 
both  cases  are  very  similar,  for  the  purposes 
of  the  opinion,  this  and  the  companion  case 
of  City  of  Portland  v.  Catherine  Kitchen  will 
be  considered  as  one.  On  January  31,  1919, 
the  city  of  Portland  passed  Ordinance  No. 
35013,  entitled  "An  ordinance  amending  ar- 
ticle XV^  of  ordinance  number  34046  as 
amended,  and  repealing  ordinance  number 
34800,  and  declaring  an  emergency."  The 
first  four  sections  of  the  ordinance  are  as  fol- 
lows: 

"Article  XV%. 

"Secti(m  1.  Definition*.  The  term  'food  es- 
tablishment,' whenever  used  in  this  ordinance, 
shall  mean  and  include  every  place  in  the  city 
of  Portland  where  food  products  are  sold  or 
offered  for  sale  or  served  to  the  public,  or  man- 
ufactured, produced,  concocted,  prepared,  or 
cooked  for  the  public. 

"The  term  'soft  drink  establishmenV  whenever 
used  in  this  ordinance,  shall  be  deemed  to  mean 
every  place  in  the  city  of  Portland  where  drinks 
are  sold,  manufactured,  or  served  or  offered  for 
sale  to  the  public. 

"The  word  'person,'  whenever  used  in  this  arti- 
de,  sludl  mean  any  person,  firm,  or  corporation, 
and  the  masculine  pronoun  shall  include  the  fem- 
inine, and  the  singular  number  shall  indude  the 
plural,  unless  otherwise  indicated  by  the  text. 

"Sec.  2.  XiioeiMet.  It  shall  be  unlawful  for 
any  person  to  open  for  business,  conduct,  or 
maintain,  or  cause  to  be  opened,  conducted,  or 
maintained,  any  food  establishment  or  soft  drink 
establishment  in  the  city  of  Portland  without 
first  securing  a  license  therefor  as  provided  by 
ordinance. 

"Sec.  3.  Banitary  Oonditiona— Permit.  Any 
person  desiring  to  secure  a  food  establishment  or 
soft  drink  establishment  license  shall  make  ap- 
plication to  the  bureau  of  health  for  inspection 
of  the  location  where  such  establishment  is 
intended  to  be  located,  which  application  shall 
state  the  exact  location  of  such  estabUshment, 
and  the  name  and  address  of  all  persons  inter- 
ested therein,  either  as  owner,  proprietor,  or 
manager.  If,  upon  investigation,  such  proposed 
location  is  found  to  be  suitable  for  a  food  estab- 
lishment or  soft  drink  establishment,  as  the  case 
may  be,  and  in  proper  sanitary  condition,  ac- 
cording to  the  ordinances  of  the  dty  of  Port- 
land and  the  rules  and  regulationn  of  the  United 
States  with  reference  to  plumbing,  water  sup- 
ply, ventilation,  and  deanlinesa,  the  bureau  of 
health  shall  issue  to  such  applicant  a  permit  for 
such  establishment.  Such  permit  shall  be  pre- 
sented with  the  application  for  a  license  to  con- 
duct such  food  establishment  or  soft  drink  es- 
tablishment, and  no  such  license  shall  be  issued 
unless  accompanied  by  such  permit. 

"Sec.  4.  Revooation  of  Lieeme.  Any  license 
issued  hereunder  may  be  revoked  for  failure  to 
comply  with  any  of  the  provisions  of  the  ordi- 
nances of  the  dty  of  Portland  <^i><l/or  the  regu- 


lations of  the  United  States  government  relating 
to  food  and  soft  drink  establishments,  and.no 
such  license  shall  be  transferable." 

Section  6  provides  that  It  shall  be  nnlawfal 
for  any  individual  to  be  employed  or  to  work 
In  any  food  establishment  without  first  hav- 
ing obtained  a  health  certificate,  or  for  any 
employer  to  hire  any  individual  without  such 
certificate.  It  is  specified  that  the  certificate 
Is  to  be  renewed  quarterly,  and  tfiat  no  cer- 
tificate more  than  three  months  old  shall  be 
recognized  by  any  employer.  Section  6  of 
the  ordinance  is  as  toUows: 

"Section  6.  Examination.  Any  person  desir- 
ing to  secure  a  certificate  of  health  as  herein 
required  shall  present  himsdf  to  the  bureau  of 
health  for  examination  at  least  once  every  three 
months,  and,  if  found  by  said  bureau  to  be  physi- 
cally fit  and  free  from  diseases  which  are  dan- 
gerous to  the  public,  the  bureau  of  health  ahaU 
issue  to  such  person  a  certificate  of  health  en- 
titling such  person  to  work  in 'a  food  establish- 
ment or  soft  drink  establishment.  Each  such 
applicant  for  a  health  certificate  shall  pay  to 
the  bureau  of  health  a  fee  of  twenty-five  cents 
for  such  examination  and  permit." 

The  enactment  further  provides: 

"If  the  bureau  of  licenses  refuses  approval  of 
any  application,  it  shall  at  once  so  notify  the 
applicant  in  writing,  and  the  appUcant  may  ap- 
peal to  the  council  within  ten  days  thereafter, 
and  the  coundl  shall  proceed  to  hear  and  deter- 
mine said  appeal,  and  ita  decision  shall  be  final." 

To  cany  ont  the  provisions  of  the  ordi- 
nance the  dty  of  Portland  was  divided  in- 
to seven  districts,  and  Inspectors  were  ap- 
pointed for  each.  It  was  their  duty  to  examine 
all  of  the  food  and  soft  drink  establishments 
in  the  city  of  Portland,  to  ascertain  whether 
the  owners  thereof  were  complying  with  the 
municipal  health  ordinances  in  the  construe-; 
tion  of  their  buildings  and  sale  of  their  mer- 
chandise, and  in  particular  to  note  whether 
employes  coming  in  contact  with  'soft  drinks, 
groceries,  fruit,  and  vegetables  with  their 
hands  were  healthy  and  free  from  contagious 
or  infectious  diseases;  A  card  index  system 
was  established,  and  after  inspection  the  em- 
ploy^ were  required  to  report  to  the  bureau 
of  health,  and  submit  to  physical  examination, 
for  which,  under  the  terms  of  the  ordinance, 
a  nominal  charge  was  made.  If  it  was  found 
by  the  inspectors  that  the  premises  where  the 
business  was  to  be  conducted  were  sanitary 
and  complied  with  the  ordinances  of  the  city, 
a  license  was  then  granted  to  conduct  the 
business  upon  the  payment  of  an  annual  fee. 
If  upon  examination  an  employ^  was  found 
to  be  free  from  contagious  or  infectious  dis- 
eases, a  certificate  was  then  issued  to  him  by 
the  bureau  of  health,  authorizing  him  to  han- 
dle and  sell  such  merchandise  in  hulk,  as  dis- 
tinguished from  canned  or  carton  goods. 

The  defendant  was  engaged  In  conducting 


Digitized  by 


Google 


Or.) 


CITY  OF  PORTLAND  ▼.  TRAYNOB 

(18S  P.) 


935 


a  grocery  store  In  the  dty  of  Portland,  and 
refused  to  obtain  a  license  for  his  business. 
▲  complaint  was  filed  against  him  In  the  po- 
lice court  of  the  dty,  upon  which  he  was  con- 
vlcted,  and  appealed  to  the  circuit  court.  In 
the  latter  court  a  Jury  was  waived.  The  de- 
fendant objected  to  the  introduction  of  any 
evidence,  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  charge  a 
crime;  that  the  ordinance  is  void  for  the 
reason  that  it  is  an  unnecessary  and  unwar- 
ranted Interference  with  lawful  business,  and 
violates  the  provisions  of  the  Fifth  and  Four- 
teenth Amendments  of  the  Constitution  of 
the  United  States,  and  section  20  of  article  I 
of  the  Constitution  of  the  state  of  Oregon,  in 
that  It  grants  spaclal  immunities  and  privi- 
leges to  some  which  are  not  given  to  all,  and 
confers  an  arbitrary  power  upon  the  dty  gov- 
ernment. The  objections  yere  overruled,  and 
the  defendant  was  tried,  convicted,  and  aen- 
toiced.    He  appeals  to  this  court 

J.  Le  'Roy  Smith  and  Wilson  T.  Hume, 
both  of  Portland,  for  appellants. 

W.  P.  La  Eoche,  City  Atty.,  and  B.  Y.  Lans- 
ing and  L.  E.  Latourette,  Deputy  Oity  Attys., 
all  of  Portland,  for  respondent. 

JOHNS,  J.  (after  stathig  the  facts  as 
above).  [1-8]  We  agree  with  defendant's 
counsel  that  an  ordinance  which  is  enacted  to 
protect  the  public  health,  that  has  no  real  or 
substantial  relation  to  the  subject-matter, 
and  is  an  unreasonable  and  unwarranted  in- 
terference with  the  condnct  of  a  lawful  busi- 
ness, is  unconstitutional ;  that  any  ordinance 
which  Invests  in  an  officer  or  board  arbitrary 
power  to  issue  or  withhold  a  license  for  any 
trade  or  profession,  without  regard  to  the 
qualification  of  the  applicant,  is  void;  and 
that  an  ordinance  by  or  under  which  a  law- 
ful occupation,  when  lawfully  conducted,  Is 
not  injurious  to  the  person,  property,  or  the 
public,  may  be  absolutely  prohibited  at  the 
dictation  of  any  public  official,  without  any 
just  cause  or  reason,  is  void. 

We  have  carefully  read  the  record,  and 
there  is  no  proof  of  any  discrimination  by  the 
inspector,  or  public  health  officials,  of  the 
dty  of  Portland.  Indeed,  It  appears,  as  a 
result  of  Inspections,  that  about  2,500  indi- 
viduals coming  under  the  provisions  of  the 
ordinance  have  complied  with  Its  terms,  and 
paid  their  licenses,  and  that  the  defendant  is 
the  only  one  who  has  not  It  appears  from 
his  own  testimony  that  his  chief  objection  to 
p&jiag  it  lies  in  the  fact  that  he  was  required 
to  go  to  the  dty  hall  for  examination,  and 
that  he  did  not  have  any  particular  objection 
if  it  conld  be  held  in  his  own  place  of  busi- 
ness. 

[  4]  Defendant's  contention  that  the  medical 
examiners  are  careless  and  n^ligent  in  the 
discharge  of  their  duties  is  not  supported  by 
the  evidence;  hot  assuming  that  to  be  true, 
it  would  go  only  to  the  administration,  and 


not  to  the  validity,  of  Oxe  ordinance,  and 
would  not  be  a  defense  to  the  charge  against 
him.  In  the  leading  case  of  Ylck  Wo  v.  Hop- 
kins, 118  U.  S.  350^  6  Snp.  Ct  1064,  80  L.  Ed. 
220,  upon  whid>  appellant  relies,  it  appeared 
that  the  petitioner  had  complied  with  every 
requisite  of  the  ordinance  and  ot  the  officers 
diarged  with  its  administration;  that,  not- 
withstanding such  compliance,  the  supervicH 
ors  withheld  the  required  license  from  him 
and  200  others  similarly  situated,  and  that 
80  other  and  difTerent  persons  were  permitted 
.to  carry  on  the  same  business  under  similar 
conditions. 

In  construing  those  ordinances  that  court 
says: 

I'They  seem  intended  to  confer,  and  actually 
do'  confer,  not  a  discretion  to  be  exercised  upon 
a  consideration  of  the  circumstances  'of  each 
case,  bnt  a  naked  and  arbitrary  power  to  give 
or  withhold  consent,  not  only  as  to  places,  bnt 
as  to  persons.  So  that,  if  an  applicant  for  such 
consent  being  in  every  way  a  comiwtent  and 
qualified  person,  and  having  complied  with  every 
reasonable  condition  demanded  by  any  public  In- 
terest should,  failing  to  obtain  the  requisite  con- 
sent of  the  supervisors  to  the  prosecution  of  his 
business,  apply  for  redress,  by  the  judicial  pro- 
cess of  mandamus,  to  require  the  supervisors  to 
consider  and  act  npon  his  case,  it  would  be  a 
sufficient  answer  for  them  to  say  that  the  law 
had  conferred  upon  them  authority  to  withhold 
their  assent  without  reason  and  without  re- 
sponsibility." , 

And  the  rule  is  there  laid  down  that — 

"dass  legislation,  discriminating  against  some 
and  favoring  others,  is  prohibited;  but  legisla- 
tion which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere 
of  its  operation  it  affects  alike  all  persons  sim- 
ilarly situated,  is  not  within  the  amendment." 
And  that  "though  the  law  itself  be  fair  on  its 
face  and  impartial  in  appearance,  yet,  if  it  is 
applied  and  administered  by  public  authority 
with  an  evil  eye  and  an  unequal  hand,  so  as 
practically  to  make  unjust  and  illegal  discrimina- 
tions between  persons  in  similar  circumstances, 
material  to  their  rights,  the  denial  of  equal  jus- 
tice is  still  within  the  prohibition  of  the  Con- 
stitution." 


That  is  good  law,  but  there  are  no  such 
facts  in  this  record. 

,  In  the  Ylck  Wo  Case  the  petitioner  com- 
piled with  the  ordinance,  and,  with  200  others, 
was  arbitrarily  refused  a  license  by  the  su- 
pervisor. In  the  instant  case  2,600  other 
business  men  have  complied  with  the  ordi- 
nance, paid  the  fee,  and  obtained  their  license, 
and  the  inspectors  have  examined  defendant's 
premises,  and  the  board  of  health  is  ready 
and  willing  to  grant  him  a  license  upon  pay- 
ment of  the  required  fee,  which  the  defendant 
refuses  to  pay,  but  wants  to  do  business  with- 
out a  license. 

[5]  He  contends  that  the  "ordinance  makes 
no  provision  6r  regulation  by  which  the  bu- 
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rean  of  bealth  Is  to  be  guided  in  determining 
in  what  particular  the  applicant  for  license 
shall  be  'physically  fit,'  nor  what  require- 
ments must  be  met  to  constitute  a  grocery 
store  'a  suitable  place' " ;  and  cites  Hewitt  v. 
Board  of  Medical  Bxamiuers,  14S  Gal.  690, 
84  Pac.  39,  3  L.  B.  A.  (N.  S.)  806,  U3  Am.  St 
R^.  316,  7  Ann.  Gas.  760.  That  is  a  case 
where  the  board  revoked  a  license  which 
bad  be«a  granted,  and  the  conrt  held  that,  in 
legislation  proTlding  for  the  revocation  of  a 
certificate  of  a  person  for  professional  or 
moral  unfitness,  the  acts  or  conduct  authoriz- 
ing such  forfeiting  must  be  declared  with  cer- 
tainty and  defkniteness,  and  that  the  acts  up- 
on which  the  board  based  its  decision  were 
not  definite  and  certain:  That  is  not  this  case. 
Here  no  license  had  been  revoked,  and  it  is 
only  refused  because  the  defendant  will  not 
pay  the  fee,  and,  as  we  construe  it,  the  ordi- 
nance in  question  is  certain  and  definite  in  its 
terms.  It  provides  1^  upon  investigation,  the 
location — 

"is  found  to  be  suitable  tot  a  food  establishment, 
and  in  proper  sanitary  condition  according  to 
the  ordinances  of  the  city  of  Portland  and  the 
regulations  of  the  United  States  with  reference 
to  plumbing,  water  supply,  ventilation,  and 
deanlinesB,  the  bureau  of  health  shall  issue  to 
such  applicant  a  food  establishment  permit." 

If  the  premises  comply  with  the  ordinance 
of  the  city  and  -the  rules  and  regulations  of 
the  government  with  reference  to  plumbing, 
water  supply,  ventilation,  and  cleanliness, 
the  permit  must  be  granted,  and  the  health 
oflScer  has  no  right  to  refuse  It.  The  ordi- 
nance of  the  city  of  Portland,  and  the  rules 
and  regulations  of  the  government  in  such 
matters,  are  both  definite  and  certain,  and 
the  only  question  which  the  board  of  public 
health  has  any  authority  to  consider  Is  wheth- 
er or  not  the  premises  or  place  of  business 
come  within  such  terms  and  provisions. 

The  .intent  is  to  provide  for  an  inspection 
of  the  premises  before  any  business  is  done, 
and,  if  the  inspector  makes  an  unfavorable 
report,  the  applicant  may  have  the  matter 
further  Investigated  by  the  city  health  officer, 
and,  if  that  officer  will  not  grant  the  permit, 
'  he  still  has  his  remedy  by  direct  appeal  to 
the  city  commissioners. 

It  is  not  within  the  authority,  or  even  the 
discretion,  of  the  bureau  of  health  to  grapt 
arbitrarily  a  permit  to  one  person  who  has 
complied  with  the  ordinance,  rules,  and  regu- 
lations, and  deny  it  to  another  who  has  com- 
plied with  them.  In  the  instant  case,  as  to 
his  place  of  business,  there  is  no  claim  or 
pretense  on  the  part  of  the  city  that  the  de- 
fendant has  not  complied  with  thedty  ordi- 
nance, rules,  and  regulations.  The  offense  con- 
sists In  his  failure  and  neglect  to  pay  the 
required  license  fee,  which  he  admits  he  had 
not  paid.  In  Plymouth  Coal  Co.  v.  Pennsyl- 
vania, 232  U.  S.  531,  34  Sup.  Ct.  359,  68  L.  Ed. 
713,  the  syllabus  recites: 


"In  determining  whether  the  oonatitotional 
rights  of  a  party  have  be<:n  affected  by  a  state 
statute,  the  courts  will  presume,  until  the  con- 
trary is  shown,  that  any  administrative  body 
to  which  power  is  delegabtd  will  act  with  rea- 
sonable regard  to  property  rights." 

The  purpose  and  intent  of  both  the  dty  of 
Portland  and  the  government  was  to  control 
and  to  prevent  the  spread  of  contagious  and 
infectious  disease. 

[6]  Under  Its  charter  die  dty  of  Portland 
has  the  power  "to  make  r^ulatlons  to  pre- 
vent the  Introduction  of  contagions  diseases 
into  the  city,"  and  "to  secure  the  protectioD. 
of  persons  and  property  therein,  to  provide 
for  the  health,  cieanllnesa,  omamoit,  peace, 
and  good  order  of  the  city,"  and  "to  exercise 
within  the  limits  of  the  city  of  Portland  all 
the  powers  commonly  known  as  police  powers, 
to  the  same  extent  as  the  state  of  Oregon  has 
or  could  exercise  said  power  within  said  lim- 
its." and  "to  make  and  enforce  within  the 
limits  of  the  dty  all  necessary  water.  local, 
police,  and  sanitary  laws,"  and  the  execution 
of  such  laws  is  vested  In  its  board  of  health, 
and  power  is  also  giY&a.  "to  grant  liooises 
with  the  object  of  raising  revenue,  or  for 
regulati<m  or  both,  for  any  and  all  legal  acts, 
things,  or  purposes,  and  to  fix  by  ordinance 
the  amount  to  be  paid  therefor,  and  to  pro- 
vide for  the  regulation  of  the  same."  To 
do  this,  plenary  power  Is  vested  under  the 
city  charter,  and  the  execution  of  that  power 
is  vested  in  the  board  of  healtli.  In  Ueber- 
man  t.  Van  De  Carr,  199  U.  &  662,  26  Sup. 
Ot  144,  60  L.  Ed.  305,  the  rule  is  laid  down: 

"A  state  has  the  right,  in  the  exerdae  of  the 
police  power,  and  with  a  view  to  protect  the 
public  health  and  welfare,  to  make  reasonable 
regulations  in  regard  to  such  occupations  as 
may,  if  unrestrained,  become  unsafe  or  danger- 
ous, and  the  conferring  of  discretionary  power 
upon  administrative  boards  to  grant  or  with- 
hold permission  to  carry  on  such  a  trade  or 
business  is  not  violative  of  the  Fourteenth 
Amendment.  There  is  no  presumption  that  a 
power  granted  to  an  administrative  board  will 
be  arbitrarily  or  Improperly  exercifed,  and 
this  court  will  not  interfere  with  the  exercise  of 
such  a  power  where  the  record  does  not  dis- 
dose  any  ground  on  which  the  board  acted." 

In  State  v.  Brlggs^  46  Or.  868,  77  Pac.  760. 
2  Ann.  Cas.  424,  the  rule  is  stated  that,  In  the 
regulation  and  licensing  of  trades,  occupa- 
tions, callings,  and  professions  "which  affect 
the  public  welfare,  the  legislature  must  enact 
the  law  necessary  to  accomplish  the  object  In 
view;  but  It  may  be  carried  Into  execution  by 
some  officer  or  board  appointed  for  that  pur- 
pose, and  such  officer  or  board  may  be  author- 
ized to  prescribe  the  qualifications  Of  those 
desiring  to  follow  such  callings  or  profes- 
sions." In  White  V.  Holman,  44  Or.  180. 
186,  74  Pac.  933, 1  Ann.  Gas.  843,  it  1«  aald: 


Digitized  by 


Google 


Or.)  PAULSON  T, 

(18S 

"Tinder  a  Conadtution  like  onis,  any  lawful 
business,  the  management  of  which  might  be  in- 
jariouB  to  the  public,  may  be  regnlated  so  as  to 
limit  the  place  or  to  prescribe  the  manner  in 
which  it  shall  be  conducted,  provided  that  in 
doii^  so  no  pririleges  or  immnnities  are  granted 
to  any  individual  or  daaa  of  persons  that  shall 
not  equally  belonir  to  all  dtisais  upon  the  same 
terms." 

In  State  v.  Saperior  Court,  108  Wash.  409, 
174  Pac.  973,  It  Is  held  that— 

"Laws  and  ordinances  creating '  boards  of 
health,  and  granting  wide  powers  for  the  effectu- 
al carrying  out  of  legislative  plan  lur  protecting 
health,  must  be  liberally  construed";  and  "it 
is  within  power  of  Legislature,  in  dealing  with 
problems  of  public  health,  to  make  determination 
of  fact  by  properly  constituted  health  officer  final 
and  binding  on  public  as  well  as  upon  courts." 

"  Tinder  its  charter  the  city  of  Portland  had 
a  legal  right  to  adopt  the  ordinance  here  in- 
volved. It  is  not  for  this  court  to  say  wheth- 
er or  not  the  measure  should  have  been  enact- 
ed; that  is  a  legislative,  and  not  a  Judicial, 
question.  The  charter  also  makes  It  the  duty 
of  the  bureau  of  health  to  enforce  such  an  or- 
dinance, and  vests  It  with  power  to  make  the 
necessary  rules  and  regulations  for  Its  en- 
forcement. 

There  is  no  evidence  that  the  requirements 
of  the  bureau  of  healllk  are  arbitrary  or  un- 
reasonable, or  that  there  was  any  discrimi- 
nation in  their  enforcement  The  Judgment 
In  each  case  Is  affirmed. 


PAULSON  v.  HUKLBUET,  Sheriff. 
(Supreme  Court  of  Orefton.  '  Sept  9,  1919.) 

1.  HoKESTEAD    <3=933  —  Whew    Ownee    op 

HOSfXSTEAD  EtBECnirO  HO-USE  ThEBEON  AI7D 

Entebiro  It  can  Claim  ExEMPriojf. 
Under  L.  O.  L.  S  221,  declaring  family 
homestead  exempt  from  Judicial  sale  for  satis- 
faction of  any  judgment,  and  requiring  only 
that  it  must  be  the  actual  abode  of,  and  owned 
by,  such  family,  or  a  member  thereof,  and 
section  224,  providing  that  when  an  officer  shall 
levy  on  it  the  owner  may  notify  him  that  lie 
claims  it  as  his  homestead,  the  owner  of  land, 
a  member  of  a  family,  contracting  for  erection 
of  house  thereon,  while  living  with  her  family 
on  rented  premises,  but  moving  into  the  house 
before  foreclosure  of  liens  for  labor  and  ma- 
terial entering  into  it,  may  claim  exemption 
against  execution  on  foreclosure  decree,  having 
done  nothing  to  lose  or  waive  homestead  right. 

2.  HomesTEAD   «=»171  —  Riqht  to  Clauc 
AoAiNST  Dkkd  in  Fact  a  MoBreAOE. 

One's  right  to  dalm  homestead  exemption 
is  not  affected  by  her  executing  an  instrument 
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on  its  face  an  absolute  cenveyanee  of  the  prop- 
erty ;  it  being  accompanied  by  a  defeasance  in 
writing  showing  it  was  a  security  as  to  certain 
claims,  and  so  constituted  a  mortgage,  not  di- 
vesting title  from  grantor. 

S.  HOIOESTBAD  «»S  —  EZBUPTIOR  StaTTTTI 
APPXTIlfG  TO  DKOBXXS  NoT  AITXCTKO  Bt 
COOinCATIOH. 

The  homestead  exemption  statute  does  not 
lose  its  natural  effect,  standing  by  itself,  as  a 
remedial  statute,  of  applying  to  decrees,  though 
in  terms  exempting  from  judicial  sale  for  sat- 
isfaction of  any  judgment,  because  put  in  L. 
O.  L.  'as  sections  221-226,  while  section  415 
provides  that  sections  213-220,  which  apply  to 
the  constituent  elements  of  executions,  and  227- 
258,  wUdi  cover  exemptions  as  they  were  codi- 
fied before  enactment  of  the  homestead  statute, 
shall  afiply  to  enforcement  of  a  decree,  so  far 
as  its  nature  may  require  or  admit  of  it. 

4.  Mechanics'  Liens  «:»14^Hoice8tead  'Ex.- 
KMFTiQN  Statute  Bbkomes  Part  of  Con- 
tract FOB  Building  Dwelling. 
The  homestead  exemption  statute,  L.  O.  L. 
ii  221-226,  existing  when  contract  for  erection 
of  a  dwelling  is  made,  enters  into  it,  and  so 
makes  it  part  of  the  contract  that  exemptlen 
may  be  claimed   against  exeoatitm   on   decree 
to«e;losing  Hen  for  labor  and  material  entering 
into  the  building. 

Johns,  3.,  dissenting^ 

Department  2. 

Appeal  from  Circuit  Court,  Mnltoomali 
County ;  Bobert  Tucker,  Judge. 

Suit  by  Josephine  Paulson  against  T.  M. 
Hiirlburt,  Sheriff  of  Multnomah  County,  for 
Injunction.  Decree  for  plahitlff,  and  defend- 
ant appeals.    AfiSnned. 

The  defendant  Hurlburt  Is  sheriff  of  Mult- 
nomah county.  The  plalntlft  is  the  owner 
of  a  lot  in  Irvlngton  and  the  dwelling  con- 
structed thereon,  and  resides  there  with  her 
family;  their  actual  physical  occupation  of 
the  premises  as  theilr  home  having  cdmmenc 
ed  on  Thanksgiving  Day  of  1914.  She  was 
the  owner  and  holder  of  the  legal  title  of  the 
property  at  the  time  the  construction  of  the 
residence  mentioned  began,  and  continued  as 
such  owner,  except  as  the  title  thereto  is  af- 
fected by  a  conveyance  to  W.  J.  Clemens  on 
December  SO,  1914,  which  was  accompanied 
by  a  defeasance  in  writing  of  that  date,  con- 
ditioned In  substance  that  Clemens  would  re- 
convey  the  property  on  payment  ot  all 
charges  against  the  property,  with  certain 
exceptions;  the  payment  to  be  made  within 
one  year.  The  construction  of  the  dwelling 
began  prior  to  August  24,  1914;  there  being 
no  building  on  the  inroperty  before  tiliat  time. 
The  plaintiff  and  her  family  were  living 
then  on  other  prmwrty  not  owned  by  her. 
The  dwelling  mentioned  was  completed  tai  the 
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latter  part  of  December,  1914.  Suit  to  fore- 
close certain  mechanics'  liens  upon  It  was 
commenced  January  25,  1915,  ending  in  a  de- 
cree of  foreclosure  directing  the  property  in 
dispute  to  be  sold  for  the  satisfaction  of  the 
liens.  Execution  was  Issued  after  the  case 
had  been  appealed  to  this  court,  and  return- 
ed to  the  circuit  court  modified,  and  the  sher- 
iff was  proceeding  to  advertise  the  property 
for  sale  when  on  July  14,  1917,  he  was  noti- 
fied in  writing  by  the  plaintiff  here  that  she 
Claimed  the  property  to  be  exempt  from  ex- 
ecution as  her  homestead.  As  the  defendant 
failed  to  desist  in  his  purpose  to  sell  the 
property,  this  suit  was  instituted  to  enjoin 
the  sale  so  long  as  the  plaintiff  continues  to 
occupy  It  as  her  homestead.  In  the  stipula- 
tion of  facts  from  which  the  foregoing  state- 
ment Is  condensed,  it  is  agreed  that  the  plain- 
tiff did  not  interpose  her  homestead  right  as 
a  defense  in  the  suit  to  foreclose  the  liens ; 
further,  that  if  she  were  allowed  to  testify 
on  the  subject  stie  would  state  that  when 
she  commenced  the  building  of  the  residence 
on  the  property  she  Intended  to  make  It  her 
home  as  soon  as  she  could  occbpy  It,  and  that 
the  Intention  bad  never  been  abandoned. 
The  drcnlt  conrt  adopted  the  stlpulatlim  as 
findings  of  fact,  and  as  a  conclusion  of  law 
upheld  the  plaintlfTs  claim  of  homestead,  and 
enjoined  the  sale.    The' defendant  appeals. 

Arthur  H.  Lewis,  of  Portland  (Lewis,  Lew- 
Is  &  Flnnlgan,  W.  S.  Asher,  Angell  &  Fisher, 
and  Hall  &  Leppw,  all  of  Portland,  on  the 
brief),  for  appellant 

L.  P.  Hewitt,  of  Portland,  for  respondoit 

BURNETT,  X  (after  stating  the  facts  as 
above).  [1]  The  question  to  be  determined  Is 
whether  or  not  the  owner  of  realty,  being  a 
member  of  family  llring  in  a  dwelling  erect- 
ed on  the  land,  can  claim  homestead  as 
against  an  executlcm  issued  on  a  decree  fore- 
closing liens  for  labor  and  material  furnish- 
ed in  the  erection  of  the  house  into  which 
the  owner  moved  and  took  np  her  residence 
with  her  family  prior  to  foreclosure.  It  is 
not  necessary  to  decide  what  woyld  result 
if  she  had  not  occupied  the  dwelling  untU 
after  issuance  of  execution,  for  that  is  not 
the  aspect  of  this  case. 

There  are  two  lines  of  authority.  Thoae 
precedents  dted  by  .the  defendant  are  to 
the  effect  that  the  lien  binds  the  proi>erty 
as  against  the  homestead  exemption  from 
the  date  of  furnishing  the  labor  or  material, 
so  that,  although  at  that  time  the  would-be 
homesteader  owned  the  property  and  Intend- 
ed  to  occupy  It  with  his  family  as  a  home 
as  soon  as  he  could  do  so,  yet  all  this  would 
not  prevent  its  sequestration  by  execution  is- 
sued on  a  decree  of  foreclosure  subsequently 
obtained.  The  other  decisions,  on  the  con- 
trary, are  to  the  effect  that  homestead  Is  a 


privilege  to  be  exercised  by  tbe  owner  of  the 
property  only  when  an  attempt  is  made  to 
sell  it,  and  If  at  that  time  he  comes  within 
the  purview  ot  the  homestead  statute  he  can 
successfully  claim  the  benefit  of  the  home- 
stead privilege.  All  the  cases  are  affected  in 
different  ways  by  the  particylar  terms  of  ttie 
statute  under  which  they  are  decided,  but 
In  the  main  the  enactments  are  very  much 
alike.  Our  own  statute  does  not  require  any 
previous  notice  of  the  claim  of  homestead. 
It  is  said  in  section  221,  L.  O.  L.: 

"The  homestead  of  any  family  shall  be  ex- 
empt from  judicial  sale  for  the  satisfaction  of 
any  judgment  hereafter  obtained.  Such  home- 
stead must  be  the  actual  abode  of,  and  owned 
by  such   family  or  some  member  thereof." 

It  is  provided  In  section  224,  L.  O.  L.,  that 
when  any  officer  shall  levy  upon  such  home- 
stead, the  owner  thereof,  wife,  husband, 
agent,  or  attorney  of  such  owner,  may  notify 
such  officer  that  he  claims  such  premises  as 
his  homestead,  describing  the  same  by  metes 
and  bounds,  lot  or  block,  or  legal  subdivision 
of  the  United  States.  Then  follows  other 
procedure  in  relaticHi  thereto  not  necessary 
to  be  considered  here.  Some  statutes  {»«- 
scribe  a  notice  or  notation  on  the  record,  or 
some  such  thing,  to  estaUiah  a  homestead. 
The  law  in  this  state  on  that  subject  re- 
quires no  previous  action  of  that  sort.  The 
privilege  here  depends  upon  the  fact  whether 
the  claimant  comes  within  the  Intent  of  the 
statute.  It  is  not  necessary  to  have  any  pre- 
cedent record  or  memorial  of  that  fact,  or  to 
follow  any  particular  form  in  asserting  the 
claim  to  an  officer  holding  an  execution. 

Some  of  the  defendant's  citations  are  here 
noted.  In  Hansen  v.  Jones,  57  Or.  416^  109 
Pac.  868,  the  plaintiff  had  acquired  property 
through  her  former  husband's  estate  A 
judgment  was  docketed  against  her  October 
14,  1907.  She  sold  the  property  November 
27tb  following.  The  execution  was  levied  De- 
cember 31st  The  land  was  reconveyed  to 
her  on  the  10th  of  the  following  month,  and 
three  days  after  again  acquiring  the  title  she 
Interposed  for  the  first  time  a  claim  of  home- 
stead against  the  pending  sale.  Mr.  Justice 
Slater,  discussing  the  situation,  said: 

"In  this  case  plaintiff  was  not  the  owner  of 
the  premises  at  the  time  the  execution  was 
levied,  and  therefore  she  could  not  then,  or 
thereafter,  assert  the  right  of  a  homestead  sub- 
sequently acquired  as  superior  to  the  Ilea  of 
the  judgment." 

This  language  Indicates  that  the  matter  is 
controlled  by  the  conditions  existing  at  the 
time  the  levy  of  execution  is  made.  In 
Northwest  Thresher  Co.  v.  McCarroll,  30  Okl. 
25,  US  Paa  352,  Ann.  Cas.  1913B,  1147,  the 
circumstances  were  that  when  the  Judgment 
was  rendered  the  defendant  was  living  on  a 
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United  States  homestead  not  the  realty  In 
dispute.  Before  the  execution  was. levied  he 
returned  to  the  property  in  suit,  which  bad 
b^en  his  former  abode,  and  then  claimed  it 
as  his  exempt  homestead.  The  court  said 
that— 

"It  seems  to  be  well  settled  by  the  authorities 
that,  when  a  judgment  lien  has  attached,  it  can- 
not be  divested  by  the  subsequent  occupation 
of  the  land  for  homestead  purposes." 

In  Upman  v.  Secqnd  Ward  Bank,  15  Wis. 
449,  the  Judgment  had  been  rendered  and 
became  a  final  lien  upon  the  land  before  the 
debtor  came  to  the  state,  after  which  he  went 
upon  the  land  and  claimed  it  as  his  home- 
stead.   Ttie  court  said: 

"For  if  the  judgment  debtor  eovld  defeat  the 
creditor  under  such  circnmstances,  and  destroy 
Ilia  right  to  sell  the  property,  we  are  unable  to 
see  why  a  party  might  not,  upon  the  same  prin- 
ciple, buy  real  estate  subject  to  sale '  under 
prior  existing  liens,  and  tiicn  utterly  defeat 
those  liens  by  claiming  the  property  for  a  home- 
stead." 

Bunn  T.  Lindsay,  95  Ma  250,  7  S.  W.  473, 
6  Am.  St.  Rep.  48,  was  a  case  where  the  de- 
fendant had  moved  off  the  land,  and  it  was 
said  in  the  syllabus: 

"When  a  judgment  lien  has  attached  to  land, 
it  cannot  be  defeated  or  displaced  by  subsequent 
occupation  as  a  homestead." 

Many  of  these  cases  and  numerous  others 
dted  by  the  defendant  depoid  upon  the  cir- 
cumstances that,  when  the  lien  and  the  de- 
cree enforcing  it  attached  to  the  proiterty, 
the  homestead  claimant  was  a  stranger  to 
the  title.  Many  others  rest  upon  the  fact 
that,  whereas,  he  once  had  homestead  in  the 
premises,  be  had  abandoned  it. 

[2]  In  the  Instant  case  we  may  dismiss  the 
arrangement  with  Cl^nens,  for  it  appears 
that  the  instrument  ostensibly  passing  the 
title,  although  on  its  face  an  absolute  convey- 
ance, was  accompanied  by  a  defeasance  in 
writing,  showing  that  it  was  a  security  as 
against  certain  claims.  This  clearly  consti- 
tutes a  mortgage,  and  did  not  divest  the  title 
from  the  grantor. 

13]  The  defendant  cites  section  415,  L.  O. 
L.,  reading  thus: 

"The  provisions  of  section  213  to  section  220, 
indnsive,  and  section  227  to  section  258,  in- 
clusive, of  this  Code,  shall  apply  to  the  en- 
forcement of  a  decree  so  far  as  the  nature  of 
the  decree  may  require  or  admit  of  it ;  but  the 
mode  of  trial  of  an  issue  of  fact  in  a  proceed- 
ing against  a  garnishee  shall  l>e  according  to 
the  mode  of  trial  of  such  issue  in  a  suit" 

The  part  of  the  Code  Included  in  sections 
218  to  220  relates  to  the  constituent  elements 
of  executions  against  property,  against  the 
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person,  and  for  the  ddivery  of  the  possession 
of  real  or  personal  property,  to  what  coun- 
ties the  writ  may  Issue,  when  it  Is  return- 
able, and  the  like.  Sections  227  to  258  cover 
exonptions  as  they  were  codified  tiefore  the 
homestead  statute  was  enacted,  the  proce> 
dure  to  determine  by  a  sheriff's  jury  any  ad- 
verse claim  to  prc^erty  seized  by  him  on  ex- 
ecution, manner  of  levy  and  sale,  confirma- 
tion redemption,  and  proceedings  after  ex- 
ecution. The  defendant  argues  that,  because 
the  homestead  sections  are  not  mentioned  in 
the  category  embodied  in  section  416,  they  do 
not  apply  to  decrees  in  equity.  This  point  was 
ruled  against  his  contention  by  this  court  in 
Davis  T.  Low,  66  Or.  599,  135  Pac.  314,  hold- 
ing that  the  homestead  is  not  subject  to  a 
mechanic's  Hen,  unless  the  exemption  is 
waived  or  abandoned.  Lord's  Oregon  Laws, 
BO  called,  constitute  only  a  compilation  au- 
thorized by  the  act  of  March  17,  1909  (Laws 
1909,  page  617),  as  amended  in  unimportant 
particulars  by  the  act  of  February  23,  1911 
(Laws  1911,  chapter  213).  By  this  legislation 
the  codlfler  was  directed  "to  compile,  anno- 
tate and  superintend  the  publication  of  the 
Codes  and  statutes  of  Oregon."  When  he 
assumed  the  performance  of  this  task  he 
found  the  former  Code  making  certain  sec- 
tions treating  of  ezecnttons  applicable  to  the 
enforcement  of  decrees.  He  also  found  the 
homestead  exemption  statute,  passed  after 
the  compilation  upon  which  the  former  Code 
was  based.  In  rearranging  all  the  legisla- 
tion which  had  accumulated,  the  learned 
compiler  pat  the  homestead  statute  In  a 
chapter  with  other  exemptions,  which  was 
an  api^Hirlate  classiflcation. 

But  the  compiler  was  not  a  lawmaker. 
Neither  is  codification  legislation.  The  home- 
stead statute  neither  gains  nor  loses  force 
by  the  place  it  occupies  In  the  collection  of 
laws.  Its  sanction  depends  upon  its  own 
terms,  and  would  be  the  same  if  it  had  been 
printed  anywhere  else  in  the  Code.  To  with- 
hold decrees  from  its  operation  would  be  to 
construe  a  remedial  statute  with  unwarrant- 
ed strictness,  and  to  put  into  it  exceptions 
not  within  the  legislative  Intent. 

[4]  The  defendant  also  cites  a  wealth  of 
authority  for  the  proposition  advanced  in  his 
brief  that— 

"Mechanics'  liens,  once  acquired  under  an  ex* 
istitiK  law,  are  regarded  as  a  vested  right, 
which  may  not  be  impaired  by  any  subsequent 
legislation." 

This  Is  tme  as  a  major  premise,  but  it  Is 
not  supported  by  the  minor  premise  that  the 
homestead  statute  was  enacted  in  this  in- 
stance after  the  liens  involved  had  become 
vested  rights.  It  was  passed  by  the  legisla- 
tive assembly  of  1893,  long  before  any  of  the 
occnrrences  described  in  the  case  under  con- 
sideration.    Both  the  lien  lav  and  the  home- 
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stead  statute  were  In  force  vben  the  contract 
was  made  for  wlilch  the  liens  are  claimed  as 
secorlty,  and  the  agreement  is  CMitrcdled  by 
them.    The  defendant  also  argues  that — 

"The  judgment  does  not  give  birth  to  the  lien, 
but  only  provides  the  means  to  enforce  it." 

This  may  be  conceded,  bnt  after  all  the 
▼ery. means  to  enforce  the  decree,  viz.  the 
execution,  is  what  is  hampered  and  held  in 
abeyance  by  the  homestead  privilege.  Here 
at  the  outset  the  plaintiff  had  the  basic  ele- 
ment of  homestead,  viz.  ownership  of  the 
property.  She  had  her  family.  She  took  no 
backward  or  divergent  step,  but  persevered 
in  her  project  of  creating  a  homestead.  In 
this  respect  the  case  is  unlike  any  that  have 
been  dted  by  the  defendant. 

Turning  to  other  precedents,  we  find  in 
Walter  v.  Dobbs,  38  Miss.  198,  that  the  Judg- 
ment debtor  owned  the  land  and  was  a  single 
man  up  to  the  day  advertised  for  the  ex- 
ecution sale.  On  that  very  day  he  married 
a  wifei  but  before  the  sale  took  place  occu- 
pied the  premises  with  his  spouse  and  suc- 
cessfully claimed  homestead  in  the  land.  In 
McMUlan  v.  Mau,  1  Wash.  29,  23  Pac.  441, 
the  'Judgment  debtor  and  his  family  moved 
on  the  land  after  the  Judgment  lien  attach- 
ed, and  homestead  was  successfully  claimed 
by  his  widow  after  his  death,  despite  the 
Judgment  It  was  said  in  Woodward  v. 
People's  National  Bank,  2  Colo.  App.  369. 
81  Pac.  184: 

"The  statute  gives  to  a  Judgment  creditor  a 
gen«ral  lien  upon  all  the  real  estate  owned  or 
afterwards  acquired,  but  this  general  ]i«n  must 
yield  to  the  spedal  law." 

lite  statute  of  Colorado  under  consider- 
ation required  the  claimant  to  cause  the 
word  "homestead"  to  be  entered  on  the  rec- 
cord  of  Ills  title.  After  the  debtor  had  done 
this,  execution  was  issued  on  a  Judgment 
rendered  before  the  entry  of  the  word.  Com- 
menting upon  this  situation,  the  court  fur- 
ther said: 

"The  general  judgment  lien  attaches  until  the 
legal  designation  of  the  land  as  a  homestead ; 
i  euch  designation  withdraws  It  from  the-  opera- 
tion of  the  general  lien  that  attaches  to  all 
the  land  owned.  *  *  *  The  property  in 
question  not  having  been  subjected  specifically 
to  the  judgment  lien-  by  the  levy  of  an  execution 
before  it  was  withdrawn  as  a  homestead,  it  was 
exempted  from  the  levy  of  the  execution." 

In  Dnlion  v.  Uarkness,  80  Miss.  8,  31 
South.  416,  92  Am.  St.  Rep.  663,  a  debtor 
made  a  voluntary  conveyance  of  the  prop- 
erty to  his  wife,  which  was  set  aside  as 
having  been  made  to  defraud  his  Judgment 
creditors,  after  which  he  was  allowed  to  claim 
it  as  a  homestead.    The  principle  upon  wbidi 


this  case  was  dedded  was  In  effect  that,  if 
the  conveyance  was  made  with  the  intent 
to  defraud  creditors,  it  was  utterly  void,  a^ 
the  situation  was  the  same  as  If  it  had  nevlr 
been  made,  with  th^  result  that,  notwith- 
standing the  previous  Judgments,  the  execu- 
tion debtor  was  in  a  situation  to  claim  home- 
stead when  the  writ  was  Issued. 

In  Barnes  v.  Buchanan,  108  Miss.  822,  67 
South.  462,  the  defendant,  while  a  single 
man,  sold  his  land  to  bis  brother.  His  cred- 
itor, Barnes,  obtained  a  decree  subjecting  the 
land  to  payment  of  his  claim  after  setting 
aside  the  deed  as  fraudulent,  but,  before 
sale  could  be  made  under  the  decree,  Bu- 
chanan, the  defendant,  married,  bought  the 
land  back  from  his  brother,  moved  upon  it 
with  his  wife,  and  maintained  it  as  his  home- 
stead as  against  the  decree.  The  court  held 
that  specific  liens  fixed  by  equity  decrees 
have  no  greater  force  against  homesteads 
than  law  Judgments. 

In  Stone  t.  Darnell,  20  Tex.  11,  after  Judg- 
ment and  levy  of  execution,  the  Judgment 
debtor  completed  a  house  on  the  land  and 
moved  into  It  with  his  family.  He  defended 
an  ejectment  action  "brought  by  the  pur- 
chaser at  the  execution  sale  on  the  ground 
that  the  land  was  his  homestead  at  the  date 
of  sale.    The  court  said: 

"The  right  to  the  homestead  is  placed  by  the 
Constitution  above  any  claims  or  liens  for  the 
satisfaction  of  debts.  *  •  •  The  very  object 
of  the  provision  was  to  secure  an  asylum  for 
the  family,  whether  the  head  of  the  family  ow- 
ed or  did  not  owe  debts  or  whether  the  debts 
were  or  were  not  in  judgments.  *  *  *  The 
time  of  the  sale  is  the  time  to  which  we  must 
look  in  ascertaining  the  fact  whether  he  did  or 
did  not  have  a  homestead." 

Hawthorne  v.  Smithy  3  Nev.  182,  189,  93 
Am.  Dec.  397,  construes  thus  a  statute  simi- 
lar to  our  -own: 

"As  the  law  is  totally  silent  as  to  Oie  time 
when  a  selection  shall  be  made  of  the  home- 
stead, declares  no  penalty  for  failing  to  select, 
makes  no  reservation  in  favor  of  liens  acquired 
before  selection,  but  simply  says  that  when  se- 
lected it  shall  be  exempt  from  forced  sale,  we 
are  forced  to  the  conclusion  that,  after  the 
selection  is  made  and  filed  for  record,  no  levy 
upon  or  sale  of  the  homestead  property  can 
be  legally  made,  except  for  those  classes  of 
debts  mentioned  In  the  Constitution." 

Another  case  depending  npon  the  Nevada 
law  was  Nerada  Bank  v.  Treadway  (O.  C.) 
17  Fed.  887.  In  that  instance,  five  days  be- 
fore execution  sale  on  a  Judgment  against 
him,  a  single  man  married  and  with  his  wife 
filed  a  declaration  of  homestead,  claiming 
the  land  upon  which  he  had  resided  and  con- 
tinued to  reside.  He  was  sustained  in  his 
defense  against  an  action  of  ejectment 
brought  by  the  purchaser. 
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In  Cameron  t.  Gebbard,  85  Tex.  610.  22  S. 
W.  1033,  34  Am.  St  Rep.  832,  the  court  said. 
In  substance,  If  a  homestead  cannot  be  ac- 
quired until  It  Is  occupied,  then  no  one  can 
acquire  a  homestead  exempted  from  forced 
sale  unless  he  buys  an  improved  place,  and 
then  he  must  have  a  race  with  the  sheriff 
for  possession. 

In  Kenyonv.  Ersklne,  69  Vash.  110,  124 
Pac.  392,  Ersklne  obtained  a  judgment 
*  against  Eenyon  and  bis  wife,  and  filed  a 
transcript  thereof  with  the  county  derk, 
making  it  a  lien  upon  realty  occupied  by  the 
defendants.  Afterwards  they  filed  their  dec- 
laration of  homestead,  and  the  court  held 
that  this  superseded  the  lien  of  tbe  Judgment 
and  made  it  nonenforceable.  Another  Wash- 
ington case  is  Snelling  t.  Butler,  66  Wash. 
165,  119  Pac.  3.  In  that  Instance,  after  judg- 
ment in  an  action  at  law  against  them,  the 
defendants  filed  their  declaration  of  home- 
stead on  property  they  occupied  then  and 
when  the  Judgment  was  rendered.  The  court 
enjoined  sale  on  execution  subsequently  la- 
sned,  saying: 

"The  judgmoit' became  a  lien  upon  the  prop- 
erty, subject  to  the  right  of  the  owners  to  de- 
feat an  execution  sale  by  the  filing  of  a  home- 
stead declaration.  They  filed  the  declaration 
before  the  issuance  of  the  execution.  When  the 
declaration  was  filed,  the  property  became  a 
homestead,  and  as  such  it  wps'  exempt  from 
execution  or  forced  sale." 


In  Chafee  t.  Rain^,  21  S.  0. 11,  when  the 
Judgment  was  rendered,  Rainey  was  a  mar- 
ried man;  living  with  his  second  wife  on  the 
lot  in  question ;  It  being  his  homestead,  'rbe 
wife  died,  and  he  remained  single,  living 
alone  about  a  year,  when  he  married  again, 
,  and  continued  to  live  on  the  property  velth 
the  third  wife.  The  levy  of  execution  was 
made  after  the  third  marriage.  The  court 
said: 

"The  right  of  homestead  guaranteed  by  the 
Constitution  is  not  an  estate,  but  a  mere  right 
of  exemption.  It  is  nothing  more  than  a  pro- 
hibition against  the  use  of  the  process  of  the 
courts  for  the  collection  of  debts  in  certain  cas- 
es, and  when  a  certain  condition  of  things  is 
found  to  exist  Whether  the  homestead  provi- 
sion in  the  Constitution  divests  the  lien  of  a 
judgment  is  not  in  our  judgment  a  question 
pertinent  to  the  present  inquiry.  It  unques- 
tionably forbids  the  enforcement  of  a  judgment 
except  in  the  excepted  cases  provided  for  in  the 
Constitution,  by  levy  and  sale  of  the  homestead 
of  one  who  is  the  head  of  a  family.  When  he 
became  the  head  of  a  family  is  not  the  question. 
The  real  question  is:  Does  the  condition  of 
things  exist  under  which  the  Constitution  foi^ 
bids  the  use  of  the  process  of  the  courts  in  en- 
forcing the  collection  of  debts?  If  they  do  ex- 
ist, then  we  are  at  a  loss  to  perceive  by  what 
authority  any  officer  or  any  court  can  refuse 
obedience  to  this  plain  mandate  of  the  Consti- 
stutlon." 
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The  queetlon  between  a  mechanic's  lien 
and  the  right  to  cl(dm  homestead  Is  not  al- 
together one  of  priorities.  If  it  were,  no  one 
could  claim  the  exemption  at  all,  because  the 
very  judgm«it  forming  the  basis  of  the  ex- 
ecution be  seeks  to  resist  is  prior  to  bis 
claim.  The  two  are  not  to  be  contrasted  In 
the  strict  sense  of  priorities,  for  the  Judg- 
ment lien  is  a  quasi  estate  in  land,  or  at 
least  fetters  the  titl^  while  the  right  of 
homestead  is  a  mere  personal  privilege.  It 
Is  true  that,  when  filed,  the  mechanic's  lien 
notice  relates  back  .to  the  time  when  the 
work  began  or  the  materials  were  furnished ; 
but  that  does  not  give  the  demand  any  great- 
er force  than  if  the  notice  had  been  filed  at 
the  time  to  which  It  relates.  In  all  thetr  ef- 
forts and  litigation  here  in  question  the  lien 
claimants  were  seeking  to  collect  a  debt  aris- 
ing from  contract  To  be  enforceable  at  all 
it  was  essential  that  their  claims  of  liens 
must  be  founded  on  a  contract  made  directly 
with  the  owner  of  the  property,  or  through 
a  contractor  whom  the  statute  granting  the 
lien  makes  the  agent  of  the  owner  for  that 
purpose.  Smith  v.  WUcoz,  44  Or.  328,  74 
Pac.  708,  76  Pac.  710;  lifiberUnd  v.  Oohn 
Beal  Estate  Co.,  64  Or.  71,  100  Pac.  1,  102 
Paa  303 ;  Equitable  Savings  &  I<oan  Associa- 
tion v.  Hewitt  58  Or.  329,  106  Paa  447; 
Stuart  V.  Camp  Carson  Iflnlng  Go.,  84  Or. 
702,  165  Pac.  860.  When  the  claimants  of 
liens  made  their  contract  with  whomsoever 
made,  they  did  so  with  reference  to  the  ex- 
isting law  relating  to  the  snbject-matter  of 
their  agreemwts.  That  law  entered  Into 
and  was  a  constituent  element  of  their  stipa- 
latiou,  as  much  as  if  actoally  writt«i  into 
the  contracts  themselves.  By  that  law  they 
were  notified  in  advance  that  althouc^,  by 
proper  steps,  pursued  in  regular  and  timsiy 
order,  they  mlj^t  .eventually  obtain  a  de- 
cree giving  them  special  advantage  in  col- 
lection of  their  demands,  yet  under  certain 
conditions  at  the'  very  end.  of  their  course 
the  other  party  could  interpose  the  claim  of 
homestead,  staying  the  execution  by  which 
they  would  collect  th^  claims  and  reduce 
them  to  possession. 

Before  they  took  their  decree  the  plaintiff 
here  ovmed  the  property  and  was  In  actual 
possession,  using  It  as  the  abode  of  herself 
and  family.  Both  the  elements  of  home- 
stead were  present  namely,  actual  abode  of 
a  family  and  ownership  by  a  member  of  that 
family.  The  decree  was  made  when  those 
conditions  were  existent  and  operant  The 
plaintiff  had  no  call  to  assert  her  right  of 
homestead  until  the  attempt  was  made  to 
enforce  the  decree  by  execution.  Counting 
the  statute  as  an  element  of  the  agreement 
as  we  must  it  was  part  of  the  contract  that 
she  might  claim  homestead  at  any  time  prior 
to  execution  sale.  There  is  no  indication  In 
the  record  that  she  ever  waived,  released. 
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or  abandotied  fhls  proTlsion  of  the  contract 
which  the  lien  claimants  are  trying  to  en- 
force. 

It  is  urged  that  these  claims  are  for  the 
very  labor  and  material  which  created  the 
dwelling  the  plaintiff  claims  is  exempt,  and 
that  the  allowance  of  her  claim  would  work 
a  fraud  upon  the  people  who  furnished  the 
labor  and  material,  by  depriving  them  of  Just 
compensation.  The  argument  is  persuasive, 
but  not  condusive.  It  is  not  fraudulent, 
because  it  was  a  known  el«nent  of  the  con- 
tract, a  provi^on  of  the  law  under  which  the 
agreement  was  made.  The  lienors  onght  not 
to  have  made  such  a  contract,  unless  tbdy 
were  willing  to  be  bound  by  it  They  had  no 
business  to  contract  with  people  who  might 
become  entitled  to  assert  homestead.  The 
Legislature  has  given  to  laborers  and  mate- 
rialmen an  exceptionally  favorable  method 
of  securing  and  collecting  their,  demands. 
The  same  power  affords  to  families  an  ad- 
vantageous method  of  protecting  their  homes 
from  the  extreme  pressure  of  debt  The  law- 
making power  provided  an  extraordinary 
remedy,  but  also  devised  a  means  of  arrest- 
ing its  enjoyment.  There  is  nothing  harsh 
in  the  homestead  law  that  with  equal  plausi- 
bility may  not  be  urged  against  any  exemi>- 
tion  law.  The  fiimily  is  the  basis  of  the 
social  fabric,  the  comer  stone  of  society. 
While  the  laborer  is  Justly  the  object  of  legis- 
lative protection,  the  family,  whether  that  of 
the  laborer  or  another,  is  equally,  if  not 
more,  deserving  of  its  beneficence.  It  is  a 
far  cry  from  the  olden  time,  when  there  was 
imprlsonmoit  for  debt  and  the  father  might 
be  confined  in  Jail,  while  his  family  starved 
because  he  conld  not  pay.  The  world  has 
moved  since  then,  and  the  law,  deeming  the 
fftmUy  of  more  importance  than  its  debts, 
has  provided  for  it  the  homestead  as  a  cita- 
del in  which  it  is  safe  as  against  them  for 
at  least  a  shelter.  This  was  the  law  under 
which  the  lien  claimants  operated,  and  they 
cannot  complain  if  the  courts  give  effect  to 
its  provisions  as  it  then  stood,  although  it 
has  been  amended  since  then  to  except  from 
the  homestead  law  mechanics'  liens  as  well 
as  mortgages.  Laws  1919,  c.  112.  The  doc- 
trine is  thus  stated  in  Scofield  T.  Hopkins, 
61  Wis.  370,  21  N.  W.  269,  Mr.  Justice  Cas- 
soday  delivering  Judgment; 

"The  policy  of  the  law  is  to  secure  to  the 
debtor  and  his  family  a  homestead  which  shall 
be  beyond  the  reach  of  his  creditors,  however 
nnmeroDS.  Tlie  statute  seems  to  have  been 
made  for  tboso  who  tr^t  in  debt,  and  not  for 
those  who  always  pay  their  debts.  Such  need 
no  exemption  law,  for  they  are  a  law  unto 
themselves  to  that  extent.  This  policy  of  the 
statute  would  certainly  be  frustrated  if  none 
are  entitled  to  the  exemption  except  those  who 
have  been  so  fortunate  as  to  obtain  a  home- 
stead prior  to  becoming  judgment  debtors.  The 
spirit,  if  not  the  letter,  of  the  law  gives  the 


ri«[ht  of  acquisition,  as  well  as  protection  after 
acqoisttion.  There  can  be  no  such  exemption 
without  ownership.  If  it  is  also  true  that  there 
can  be  no  exemption  until  there  is  a  dwelling 
house  upon  the  premises,  actually  occupied  by 
the  debtor  personally,  then  it  would  be  almost 
impossible  for  a  homeless  debtor,  with  judg- 
ments dodceted  against  him,  to  get  the  benefit 
of  the  law;  for  the  very  instant  he  acquired 
the  title  the  judgment  lien  would  attach.  Un- 
der such  a  construction,  the  only  possible  way 
of  securing  such  benefit  would  be  to  select  prem- 
ises with  a  dwelling  already  thereon,  and  then 
actually  occupy,  with  the  family,  prior  to  the 
acquisition.  Bnt  such  strict  literalism  wonld 
do  violence  to  the  obvious  intent  of  the  Legisla- 
ture, and  the  whole  current  of  authority  in  this 
state  upon  this  subject  It  was  among  the  pur- 
poses of  the  statute  to  enable  any  one  without 
a  home  of  his  own  to  acquire  one,  even  though 
judgments  may  be  docketed  against  him  when 
he  embarks  in  the  enterprise.  The  acquisition 
of  a  completed  homestead  is  seldom  instan- 
taneous. Generally,  it  requires  years  of  indus- 
try and  economic  living.  The  purpose  neces- 
sarily precedes  the  inception  of  the  work,  and 
that  is  followed  by  successive  steps,  nntil  com- 
pletion is  attained.  The  land  most  be  acquired, 
the  location  of  the  dwelling  honae  designated, 
the  cellar  dug,  the  materials  procured,  the  foon- 
dations  laid,  the  sapeistmctare  erected,  and 
then  all  fitted  for  a  dwelling  house,  before  ac- 
tual occupancy  by  the  family  can  take  place. 
These  successive  steps  in  the  acquisition  of  a 
completed  homestead,  made  in  good  faith,  come 
witiiin  the  spirit  of  the  statute,  and  are  each 
entitied  to  the  protection  afforded  by  it" 

The  case  before  us  is  not  to  be  c(mf ounded 
with  one  where  the  homesteader  buys  for  his 
home  a  tract  upon  which  there  is  already  a 
lien  of  any  kind.  In  sudii  an  Instance  there 
Is  no  privity  of  contract  between  him  and 
the  lienor,  so  necessary  to  support  a  me- 
chanlcW  Uen,  and  he  takes  the  estate  com 
onere.  The  philosophy  of  the  cases  rdled 
upon  by  the  defendant,  and  which  hold  that 
after  Judgment  it  is  too  late  to  occupy  the 
land,  and  then  for  the  first  time  claim  home- 
stead, seems  to  be  that  the  claimant  has  in 
such  an  instance  chosen  for  his  homestead  a 
property  having  an  Inherent  defect  in  the 
title,  that  he  takes  the  estate  with  Its  ex- 
isting infirmities,  and  that  he  cannot  com- 
plain if  It  falls  him  because  of  them.  By 
analogy,  this  theory  has  countenance  in  Han- 
sen V.  Jones,  57  Or.  416, 109  Pac  86&  There, 
after  Judgment  and  before  execution,  the 
judgment  debtor  sold  the  land,  thus  destroy- 
ing one  of  the  essential  statutory  elements 
of  homestead,  that  of  ownership.  This  let 
in  the  Judgment  as  a  final  adjustment  of 
the  relations  of  the  parties  to  the  land,  and 
when  the  Judgment  debtor  r^urchased  it 
she  took  an  estate  less  by  the  effect  of  the 
Judgment  than  she  bad  before.  On  principle, 
the  soundest  legal  deduction  Is  that  as  be- 
tween the  parties  directly  involved  in  me- 
chanics' and  materialmen's  liens,  the  home- 
stead privilege,  available  as  it  Is,  only  whisa 


Digitized  by 


Google 


Or.)  PAULSON  ▼. 

(18S 

and  not  until  execution  ISBues,  attends  the 
contract  and  affects  It  from  its  inception, 
through  all  its  stages,  In  whatever  form  it 
assumes,  to  and  including  Its  ultimate  form 
of  a  decree  of  foreclosure. 

On  the  other  hand,  for  the  reason  that  the 
right  to  claim  homestead  is  a  nonassignable 
Iteraonal  privilege,  and  that  th»e  is  no 
privity  of  contract  to  support  his  homestead 
In  the  land  beyond  the  part  remaining  after 
t  the  Uen  Is  carved  out  of  it,  no  stranger  can 
buy  the  property  after  the  lien  attaches,  and 
exdnde  It  from  its  effect  on  the  estat&  In 
the  Instant  case,  when  the  contractual  rela- 
tions in  question  l>egan,  they  at  once  assum- 
ed a  proce^  of  development  The  lienors 
commenced  with  an  essential  element  of  fur- 
nishing labor  or  materlaL  On  their  side, 
their  status  and  th^  contract  progressed 
from  thence  through  all  the  stages  of  filing 
a  notice  of  claim  of  lien,  suit  to  foreclose, 
and  decree;  the  final  step  being  execution 
and  sale,  by  which  alone  the  CMitract  was' 
to  be  consummated  and  the  <^ose  In  action 
reduced  to  possession. 

Furnishing  material  does  not  Ipso  facto 
give  a  right  to  sell  the  realty;  neither  does 
flung  notice  of  Uen.  These  are  but  steps  in 
an  extraordinary  remedy  for  the  collection 
of  a  debt;  also,  a  suit  is  necessary,  and 
there  must  be  a  decree  and  execution  before 
the  lien  claimant  can  enjoy  the  fruits  of  his 
process.  Running  with  them,  as  a  factor  al- 
ways to  be  reckoned  with,  is  the  element  of 
homestead,  which  persists  and  is  pot^it,  if 
urged  at  any  time  prior  to  the  execution 
sale,  as  taught  in  Wilsm  v.  Peterson,  68  Or. 
525,  136  Pac.  1187.  In  the  development  of 
the  contractual  relations  involved,  the  plain- 
tiff here  started  with  the  equally  indispens- 
able elements  of  family  and  ownership  of 
the  property,  and  coeval  with  or  prior  to  the 
decree  attained  the  remainder  of  the  neces- 
sary characteristics  of  homestead  right, 
namely,  actual  occupancy  of  the  premises  as 
a  home  for  herself  and  family.  As  much  as 
any  other  Ingredient  of  the  contractual  con- 
nection between  the  parties,  the  right  of  the 
plaintiff  to  claim  homestead,  grounded  as  it 
was  at  the  outset  on  bvr  ownership  in  the 
property,  affected  that  connection  and  k^t 
pace  in  development  with  the  evolution  of 
the  claims  of  the  Uenors.  She  did  not  aban- 
don the  basic  characteristic  of  her  privUege, 
that  of  ownership,  by  selling  the  realty,  as 
In  Hansen  v.  Jones,  supra.  On  the  contrary, 
she  continued  on  her  course  in  preparing  her 
homestead,  as  sanctioned  under  similar  stat- 
utes by  the  precedents  In  Arkansas,  Texas, 
Nevada,  Nebraska,  Michigan,  Oklahoma,  and 
South  Dakota  here  noted.  Stone  v.  DarneU, 
20  Tex.  11,  supra,  followed  by  Macmanus  v. 
Campbell,  37  Tex.  267;  MiUer  v.  Flattery 
(Tex.  av.  App.)  171  S.  W.  253,  sUting  that 
"when  a  homestead  dedication  has  not  been 
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effected  by  actual  occupancy,  euch  effect 
must  nevertheless  be  accorded  to  ownership, 
intention,  and  visible  acts  of  preparation  to 
use  it  for  a  home";  Nevada  Bank  v.  Tread- 
way,  8  Sawy.  456,  17  Fed.  887;  Reske  v. 
Reeke,  51  Micl^.  541,  16  N.  W.  895,  47  Am. 
Rep.  594,  where  in  an  opinion  by  Mr.  Justice 
CkMley  the  homestead  of  a  young  married 
couple  was  protected  against  an  execution 
sale  without  th^ir  actually  sleeping  or  eat- 
ing on  It  or  completing  their  dwelling  noufte, 
although  they  had  built  a  stable  and  out- 
buildings, kept  their  stock  there,  and  occu- 
pied it  as  a  woodyard,  it  having  been  their 
intmtion,  as  manifested  by  their  acts,  to 
make  It  th^  homestead ;  MlUs  ▼.  Hobbs,  76 
Mich.  122,  42  N.  W.  1084 ;  Myers  v.  Weaver, 
101  Midi.  477,  59  N.  W.  810 ;  Corey  v.  Waldo, 
126  Mich.  706,  86  N.  W.  122. 

In  Gregory  v.  Prltchard,  240  Fed.  414,  153 
O.  C.  A.  246,  involving  consideration  of  the 
Oklahoma  statute,  a  married  man  having  no 
other  realty  bought  for  his  homestead  a 
house  and  lot,  then  under  lease  for  one  year, 
on  tSte  lnformati<m  that  the  tenant  would 
surrender  the  lease.  After  he  purchased,  he 
used  every  effort  to  get  possession,  but  with- 
out avail,  88  the  lessee  refused  to  vacate. 
During  the  remainder  ot  the  term,  the  pur- 
chaser painted  the  house  and  made  some  re- 
pairs. The  court  protected  him  in  his  claim 
of  homestead  as  against  his  trustee  in  bank- 
ruptcy. See^  also,  McFarland  v.  Coyle  (Okl.) 
172  Pac.  67,  where  simUar  conditions  availed 
the  homestead  claimant  against  an  execu- 
tion sale;  also  Illinois  Life  Insurance  Co.  v. 
Rogers  (Okl.)  160  Pac.  66.  Kingman  v.  O'Oal- 
laghan,  4  S.  D.  628,  57  N.  W.  912,  teachM 
that  a  homestead  in  realty  may  be  claimed 
by  one  who  has  bought  it  tor  that  purpostk 
begins  the  erection  of  a  house,  and  morn 
into  it  as  soon  as  the  nature  of  the  case  ad- 
mits. GUI  v.  Gill,  69  Ark.  696,  65  S.  W. 
112,  65  L.  R.  A.  191, 86  Am.  St.  Rep.  213,  holds 
that  the  object  of  occupancy  is  to  give  notice 
of  the  claim  of  homestead ;  that  mere  intent 
alone  is  not  sufficient,  but  that  when  coupled 
with  actual  preparation  to  enter,  such  as  re- 
pairing, cleaning,  installing  furniture,  and 
the  like,  occupancy  is  constructively  estab- 
lished. Hanlon  v.  Pollard,  17  Neb.  368,  22 
N.  W.  767,  was  a  case  where  a  woman  having 
a  family  bought  land  then  in  possession  of 
a  tenant.  Her  purpose  was  to  occupy  it  as 
a  homestead  on  expiration  of  the  leasa  A 
Judgment  was  rendered  against  her  after 
she  bought  but  before  she  occupied  the  land. 
However,  on  the  strength  of  her  proved  in- 
tention, her  dalm  of  homestead  was  sustain- 
ed. In  Fogg  v.  Fogg,  40  N.  H.  282,  77  Am. 
Dec.  715,  the  owner  was  moving  into  the 
premises,  and  had  part  of  his  furniture  in 
the  house,  when  an  attachment  was  levied 
upon  the  realty.     He  flniished  moving  next 


Digitized  by 


Google 


944 


1B8  PACIFIO  BEPOBTOSB 


COk. 


day,  and  was  snatalned  In  his  claim  of  home- 
stead. 

These  precedents  Indicate  the  length  to 
which  many  courts  have  gone  in  their  liberal 
constmction  of  this  protectiTe  statute,  say- 
ing, in  efFect,  that  the  occupancy  required  may 
be  proved  by  the  circumstantial  evidence  of 
intent,  coupled  with  acts  indicative  of  a 
purpose  to  establish  a  home  on  the  property 
in  question.  In  the  present^  litigation  it  is 
not  necessary  to  occupy  the*  advanced  posi- 
tion assumed  by  these  decisions,  for  when 
the  lienors  arrived  at  the  point  where  they 
could  issue  execution,  against  which  alone 
homestead  may  be  urged,  the  plaintift  was 
there  before  them  with  her  fully  developed 


right  of  homestead  to  prevent  tbdr  sale. 
The  ultimate  purpose  of  their  procedure  was 
to  divest  her  of  the  title  to  her  iHroperty. 
When  they  essay  the  final  act  of  the  process, 
that  of  sale  under  execution,  they  are  halted 
by  the  privilege  the  law  gives  her  of  claim- 
ing homestead.  She  la  then  in  the  situation 
to  exercise  it  Then  is  the  only  time  she  can 
use  it,  and  to  deny  it  to  her  now  is  to  graft 
upon  the  statute  in  favor  of  lienors  an  ex- 
ception not  found  there,  and  so  frustrate 
the  benignant  purpose  of  the  law. 
The  decree  of  the  circuit  court  is  affirmed. 


BEAN  and  BENNETT,  JJ., 
JOHNS,  3.,  dissoits. 


omcnr. 
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WEBNER  T.  OBAHAM  at  aL    (L.  A.  4852.) 
(Snpreme  Ooort  of  Galifornla.    Aug.  29,  1910.) 

1.  CSoTEiTAiTOi  «s»72  —  BmLDiRs  Bxsmo- 

TIOKB  RELEAE|I!D  BT  QlIITCi:.AIIf. 

Where  Iota  had  been  aold  subject  to  bnlld- 
Ing  reatricti<m8,  grantor'a  deed  to  pnrchaser 
of  a  lot,  qnltdaiming  any  interest  in  the  lot, 
had  the  effect  of  releasing  the  restrictions  as 
to  the  lot,  so  far  as  it  was  in  the  grantor's  pow- 
er to  release  them. 

2.  Deeds  «=>lfi&— Pbotibionb  in  Dbxd  Con- 

BITIONB  AND  NOT  COVENAHTS. 
If  the  proyisions  of  a  deed  regarding  bnild- 
ing  restrictions  wer«  in  fact  conditions,  and 
Bot  covenants,  the  defendants,  owners  of  oth- 
er lots  with  similar  restrictions  in  deeds  from 
a  common  grantor,  were  not  entitled  to  enforce 
them  as  against  plaintiff,  where  the  reversion 
clause  of  plaintiffs  deed  ran  in  favor  of  gran- 
tor, his  heirs  and  assigns,  which  does  not  in- 
clude the  defendants,  since,  under  CHv.  Code.  K 
•  768,  1046,  by  "assigns"  most  be  meant  as- 
signees of  the  reversion  or  right  of  re-entry. 

[Bd.  Note.— For  other  definitlonB,  see  Words 
•&d  Phrases,  First  and  Second  Series,  Aa- 
■Jgna.] 

i8.  CovKNAWTS  «s»79(S)— No  PBrriTT  op  Con- 
tract Betwebk   Gbantee  in  Dksd   With 
BESTsiCTior  :>  and   GsANXEEa  in   Sixilab 
Deeds. 
If  the  restrictive  proviaioas  of  a  deed,  with 
regard  to  bmldings,  amounted  to  covenants  as 
well  as  conditions,  where  neither  the  plaintiff, 
seeking  to  quiet  title  against  the  restrictions^ 
nor  any  of  the  defendants,  owners  of  other  lots 
nnder  similar  deeds,  were  the  original  parties 
to  tiie  covenants,  and  plaintiff  did  not  contrac- 
tually assume  the  covenant  obligations,  and  de- 
fendants did  not  acquire  by  assignment  from 
the  common  grairtor  his  rights  as  covenantee, 
there  was  no  privity  of  contract  between  plain- 
tlfl  and  defendants. 

4.  COVBNANTB  <$=s>81  —  Btnu>iNO   Beotbio- 
TioNB    Not    Covenants    Bunninq    With 
Land. 
Where  plaintifF  seeks  to  quiet  title  against 
bnilding  restrictions  on  his  lots  against  owners 
of  other  lots  with  similar  restrictions  in  deeds 
from  a  common  grantor,  there  is  no  privity  of 
estate  between  the  plaintiff  and  the  defendants 
in  the  usual  sense  of  the  word,  neither  hold- 
ing through  or  under  the  other  or  others,  and 
the  restrictions  are  not  recognized  by  the  com- 
mon law  as  covenants  running  with  the  land, 
and  are  not  for  the  benefit  of  the  estate  con- 
veyed to  plaintiff,  bat  to  its  detriment 

6.  Covenants  «=>69(2)  —  Rebthictionb  in 
Deeds  abe  "EQirriABu:  Easements"   roB 
Benefit  or  Dominant  Tenement. 
Building  restrictions  in  a  deed,  frequently 
spoken  of  as  "equitable  easements,"  were  un- 
known to  the  common  law  and  are  not  among 
the   servitudes    enumerated    by    Civ.    Code,    {{ 
801,  802,  and  the  enforcement  thereof  is  limit- 
ed to  those  which  directly  concern  and  benefit 
the  dominant  tenement,-«nd  the  instrument  cre- 
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ating  such  servltade  wfll  bs  strictly  eonstmed; 
any  doubt  being  resolved  tn  favor  of  the  free 
use  of  the  land. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Equitable  Easement.] 

6.  Covenants   4s!>79(3>— Pkbsons   E^titud 

to  ENFOBGK  EQtnTABLE  EASEMENT  CbEATED 

BT  BuiLDiNo  Besibictionb  Detebminsd. 
As  to  the  "equitable  easement"  of  bnild- 
ing restrictions  claimed  against  a  certain  lot 
sold  with  building  restrictions,  there  is,  as 
to  lots  sold  by  the  common  grantor  prior  to 
his  conveyance  of  such  lot,  no  equitable  servi- 
tude, since  it  cannot  be  said  that  the  covenants 
in  the  deed  to  such  lot  were  exacted  by  him 
for  the  benefit  of  lots  h6  did  not  own. 

7.  Covenants  «=>79(S)  —  Equitablb  Base- 
ment OE  Gbantob  Cbeatbo  bt  BniLonre^ 
Bestbictions  Lost  bt  QtnTCi.Aiu  Deed.       \ 

Where  lot  was  sold  with  building  restric- 
dons,  but  grantor  later  quitclaimed  any  Inters 
est  therein,  lots  which  such  grantor  sold  sub- 
sequently had  no  servitude  over  such  lot;  sneh 
servitude  having  been  surrendered  by  the  gian- 
tor's  quitclaim. 

8.  Covenants  «s979(3)  —  Buiu>iNa  Bebtbio- 
TiONB  IN  Deeds  Not  Covenants  Bunnins 
With  Land. 

Whei«  own'Sr  of  tract  sold  a  portion  there- 
of with  restrictions,  but  without  a  word  Indi- 
cating that  the  land  conveyed  was  part  of 
a  larger  tract,  the  balance  of  which  the  gran- 
tor still  retained,  or  that  the  restrictions  were 
intended  for  the  benefit  of  other  lands,  or  that 
their  benefit  was  to  inure  to  and  pass  with  Eith- 
er lands,  and  without  description  or  designation 
of  the  land  which  was  to  be  the  dominant  ten- 
ement as  to  the  equitable  servitude  created  by 
the  restrictions,  and  the  only  expression  as  to 
who  might  act  in  case  of  breach  of  the  restric- 
tions was  that  in  such  case  the  land  should 
revert  to  the  grantor,  his  heirs  or  assigns,  it 
is  not  possible  reasonably  to  construe  the  re- 
strictions as  covenants  running,  not  to  tjie 
grantor,  his  heirs  or  assigns,  but  to  him  as  the 
owner  of  certain  land  ^ot  designated  or  de- 
scribed, and  to  his  various  successors  in  inter- 
est in  such  land,  especially  in  view  of  Civ. 
Code,  {  1468,  although  subsequently  enacted, 
defining  covenants  running  with  the  land  as 
"expressed  to  be  for  the  benefit  of  the  land  of 
the  covenantee." 

9.  Covenants  ®=379(3)  —  Where  Lots  Abe 
Sold  With  Building  Bestbictions,  With 
No  Retebbnce  to  Common  Plan  in  Deeds, 
Undebbtandino  of  Pabttes  Immatebial. 

Where  owner  of  a  tract  sells  a  lot  there- 
from with  restrictions,  but  without  express  ref- 
erence in  the  deed  to  a  common  plan  of  restric- 
tions, or  in  any  way  indicating  any  agreement 
between  grantor  and  grantee  that  the  lot  is  tak- 
en subject  to  such  a  plan,  it  is  immaterial, 
as  affecting  the  question  whether  the  restric- 
tions run  personally  to  the  owner,  and  not  to 
the  owners  of  other  lots  in  the  tract,  that  the 
owner,  in  selling  such  lots  from  time  to  time, 
in  each  conveyance  has  exacted  restrictive  cov- 
enants evidently  in  accordance  with  a  common 
plan,  since  not  the  grantor's  intent  alone,  bat 
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160  Cat.  2B7,  116  Pac.  729,  Ann.  Cas.  1912D. 
1190;  Berry  man  t.  Hotel  Savoy  Co.,  100  Cal. 
659,  117  Pac.  677,  37  L.  K.  A.  (N,  B.)  6; 
BresQiB  T.  Dunn,  172  Pac.  887. 

[I]  Viewing  the  facts  of  the  present  case  In 
the  light  of  what  baa  Jnst  been  said,  and 
leaving  out  of  consideration  for  the  time  be- 
ing the  element  of  a  general  and  uniform 
plan  of  restriction.  It  is  quickly  evident  that 
as  to  those  lots,  whldt  Marshall  had  parted 
with  prior  to  his  conveyance  of  the  plaintiff's 
lot,  there  is  no  equitable  servitude.  Marshall 
was  no  lon^^  interested  in  those  lots  and  by 
no  xwssibiUty  can  It  be  said  that  tba  cove- 

V  nants  In  the  deed  to  the  plaintltTs  lot  were 
exacted  by  him  for  the  benefit  of  lots  which 
he  did  not  own. 

[I]  In  like  fashion  it  is  plain  that  there  la 
no  servitude  over  the  plaintiff's  lot  tn  favor  of 
those  lots  which  Marshall  still  retained  when 
he  gave  the  quitclaim  deed  of  1905  and  with 
which  he  parted  subsequently.  If  a  servitude 
had  previously  existed  in  favor  of  those  lots, 
he,  as  their  owner,  had  the  right  to  surrender 
It,  and  undoubted^  did  so  by  bla  qultdalm 
deed. 

[I]  The  remaining  question  is  as  to  the 
existence  of  a  servitude  in  fafor  of  those  lots 
which  Marshall  stUl  owhed  when  he  sold  the 
plaintiff's  lot,  and  with  which  he  parted  be- 
fore I\e  gave  his  quitclaim  deed.  This  is 
purely'  a  question  of  the  construction  and  con- 
sequent effect  of  the  deed  hB-Marshall  part- 
ing with  the  plaintiff's  lot  fxhe  situation  In 

^  this  respect  is  that  one,  theVwner  of  a  tract 
of  land,  sells  a  portion  of  it,  exacting  of  the 
grantee  restrictive  provisions  as  to  its  use, 
but  without  a  word  Indicating  that  the  land 
conveyed  is  part  of  a  larger  tract,  the  balance 
of  which  the  grantor  still  retains,  or  that  the 
restrictions  are  Intended  for  the  benefit  of 
other  lands,  or  that  their  benefit  is  to  inure 
to  or  pass  with  other  lands,  and  without  any 
description  or  designation  of  what  is  an  es- 
sential element  of  any  such  servitude  as  is 
claimed,  namely,  the  land  which  is  to  be  the 
dominant  tenement.  Servitudes  mnnlng  with 
the  land  in  favor  of  one  parcel  and  against 
'/  another  cannot  be  created  in^any  such  un- 
certain and  indefinite  fashlogj  It  lapTma  |hft 
•J^  nature  of  the  restrictions  is  such  that,  when 
considered  In  connecticMi  with  U>e  fact  that 
Marshall  still  retained  the  grea^r  portion  of 
the  tract.  It  is  not  improbable  that  he  exact- 
ed them  for  the  benefit  of  the  portion  so  re- 

.   talned.    But  the  grantee's  intent  In  this  re- 
spect ia  necessary,  as  well  as  the  grantor's, 

V  and  the  deed,  which  constitutes  the  final  and 
exclusive  memorial  of  their  Joint  intent,  has 
not  a  word  of  that  effect,  nor  anything  what- 
ever which  can  be  seized  upon  and  given  con- 
struction as  an  expression  of  such  intent/  If 
such  was  their  intent.  It  has  not  b^Sr  ex- 
pressed. Omitting,  as  we  must,  any  con^d- 
eration  of  what  the  undsrstanding  was  be- 
tween Marshall  and  his  grantees,  except  as 
shown  by  the  instruments  between  them,  and 


construing  the  deed  In  Uie  light  of  tilie  fact 
that  Marshall  was  at  the  time  the  owner  of  a 
large  number  of  oUier  lota  in  the  tract,f& 
may  yet  well  be  that  the  grantee  intended  to 
obligate  himself  only  to  Marshall,  his  heirs 
and  assigns.  Oertalnly  that  is  all  that  is  salj^ 
IF  is  also  difilcnlt  to  see  how  there  can  be  any 
valid  creation  of  what  is  practically  a  senrl-  ^ 
tude,  without  some  designation  or  descrlp- 
tl<Hi  of  what  is  an  essential  factor,  namely, 
the  dominant  tenement  ^  McNldiol  v.  Town- 
send,  73  N.  J.  Eq.  27e,'H7  AtL  938;  Benals  v. 
Oowllahaw,  L.  B.  11  C3i.  Div.  866;  Wagner 
V.  Hanna,  88  CaL  111,  116,  89  Am.  Dec.  364. 
The  fact,  also,  that  the  only  expressiaa  in  the 
deed  as  to  who  may  act  in  case  of  a  breach 
of  the  restrictions  is  that  In  snch  case  the 
land  shall  revert  to  Marshall,  his  heirs  or 
assigns,  is  strongly  indicative  of  the  fact  that 
it  was  intended  that  Marshall,  his  heirs  or 
assigns,  should  alone  have  the  right  to  act 
Clapp  T.  WUder,  176  Mass.  332,  67  N.  E.  692, 
60  L.  R.  A.  120.  It  is  not  possible,  ia  view 
of  these  considerations  and  the  rule  of  strict 
construction  very  properly  aivUcable,  reason- 
ably to  construe  the  restrictions  as  covenants 
which  mn,  not  to  Marshall,  his  heirs  or  as- 
signs, but  to  Marshall  as  the  owner  of  cer- 
tain land,  not  designated  or  described,  and 
to  his  various  successors  in  interest  in  such 
land.  This  view  is  amply  supported  by  au- 
thority. Loe  Angeles,  etc..  Go.  v.  Mulr,  136 
Oal.  36,  68  Paa  308;  Berryman  ▼.  Hotel 
Savoy  Oa,  supra;  Bresee  v.  Dunn,  supia; 
Sailer  v.  Podolski,  82  N.  J.  Eq.  469,  88  AtL 
967;  Hemsley  v.  Marlborough  Hotel  Go.,  62 
N.  J.  Bq.  164,  60  AU.  14;  Badger  v.  Board- 
man,  16  Gray  (Mass.)  659;  Skinner  v.  Shep- 
ard,  130  Mass.  181;  Clapp  v.  Wilder,  supra. 
It  is  also  in  line  with  section  1468,  ClvU 
Code,  which  reads: 

"A  covenant  made  by  the  owner  of  land  wltli 
the  owner  of  other  land  to  do  or  refrain  from  -^ 
doing  Bome  act  on  his  own  land,  which  doing 
or  refraining  ia  expressed  to  be  for  the  benefit 
of  the  land  of  the  covenantee,  and  which  is 
made  by  the  covenantor  expressly  for  his  as- 
signs or  to  -the  assigns  of  the  covenantee,  runs 
with  both  of  audi  parcels  of  land." 

The  restrictive  provisions  under  considera- 
tion here  are  not,  as  required  Xiiy  this  sectton, 
"expressed  to  be  for  the  benefit  of  the  land 
of  the  covenantee."  The  section  was  not 
adopted  until  1905,  after  the  deed  in  question 
was  given,  and  is  therefore  not  controlling; 
but  It  is  an  expression  of  what  the  necessary 
requirements  should  be  in  order  that  cove- 
nants of  this  character  may  nm  with  the 
land. 

[I]  So  far  the  case  has  been  considered  -^ 
without  reference  to  the  fact  that  Marahall 
In  all  his  deeds  exacted  similar  restrictions, 
and  clearly  had  In  mind  a  uniform  plan  of 
restrictions  which  he  intended  to  impose,  and 
actually  did  impose,  upon  all  the  lots  in  t^ie 
tract  as  he  sold  than.    Doea  the  addition  <tf 
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tbls  element  make  any  diflarenoeT  |It  is  un- 
doubted that,  when  the  owner  of  a  saMlvid- 
ed  tract  conveys  the  Tarions  parcels  In  the 
tract  by  deeds  containing  appropriate  lan- 
guage imposing  restrictions  on  each  parcel  as 
IMirt  of  a  general  plan  of  restrictions  com- 
mon to  all  the  parcels  and  designed  for  their 
mutual  benefit,  mutual  equitable  servitudes 
are  thereby  created  tn  favor  of  each  parcel  as 
against  all  the  others.]  The  agreement  be- 
tween the  grantor  ajfaeach  grantee  in  such 
a  case  as  expressed  in  the  instruments  be- 
tween them  Is  both  that  the  parcel  conveyed 
shall  be  subject  to  restrictions  in  accordance 
with  the  plan  for  the  benefit  of  all  the  other 
parcels,  and  also  that  all  other  parcels  shell 
be  subject  to  such  restrictions  for  its  benefit 
In  such  a  case  the  mutual  servitudes  spring 
into  existence  as  between  the  first  parcel  con- 
veyed and  the  balance  of  the  parcels  at  the 
time  of  the  first  conveyance.  As  each  am- 
veyanoe  follows,  the  burden  and  the  benefit 
of  the  mutual  restrictions  imjxMed  by  preced- 
ing c<Hiveyance8  as  between  the  particular 
jMircel  conveyed  and  those  previously  convey- 
ed pass  as  an  Incident  of  the  ownership  of 
the  parcel,  and  similar  restrictions  are  creat- 
ed by  the  conveyance  as  between  the  lot  con- 
v^ed  and  the  lots  still  retained  by  the  origi- 
nal owner.  Of  this  character  is  Alderson  v. 
Cutting,  163  Cal.  COi,  126  Pac.  157,  Ann.  Oas. 
IfiilA,  1. 
(The  difference  between  such  a  case  and 
the  one  at  bar  is  that  here  there  is  no  lan- 
guage in  thp  instruments  between  the  par- 
ties— that  is,  the  deeds— which  refers  to  a 
common  plan  of  restrictions,  or  which  ex- 
presses or  in  any  way  indicates  any  agree- 
ment between  grantor  and  grantee  that  the 
lot  conveyed  is  taken  subject  to  any  such 
play.  I  Is  this  difference  material?  This  is 
the  crux  of  the  present  case.  It  has  been  held 
'  that  this  difference  is  not  material.  There 
are  decisions  to  the  effect  that,  when  it  ap- 
pears that  the  owner 'of  a  subdivided  tract 
has  sold  various  lots  in  it  from  time  to  time 
and  in  each  conveyance  has  exacted  restric- 
tive covenants  which,  it  is  evident,  when  all 
the  deeds  are  considered  together,  were  exact- 
ed in  accord  with  a  common  plun,  it  is  enough, 
and  that  mutual  equitable  servitudes  have 
been  created,  although  in  any  single  deed  tak- 
en by  itself  there  is  nothing  to  indicate  any 
intent  to  create  such  reciprocal  rights.  Par- 
ker v.  Nightingale,  6  Allen  (Mass.)  341,  83 
Am.  Dec.  632 ;  Hopkins  v.  Smith,  162  Mass. 
444,  38  N.  E.  1122;  Bacon  v,  Sandberg,  179 
Mas&  396,.  60  N.  E.  936;  Sayles  v.  Hall,  210 
Mass.  281,  06  N.  E.  712,  41  U  B.  A.  (N.  8.) 
€25,  Ann.  Cas.  1912D,  476. 

There  is  likewise  authority  to  the  contrary. 
Mulligan  V.  Jordan,  50  N.  J.  Eq.  363,  24  Atl. 
643;  Roberta  v.  Scull.  58  N.  J.  Eq.  396,  43 
Atl.  683;  Sharp  t.  Ropes,  110  Mass.  381; 
Judd  V.  Robinson,  41  Colo.  222,  92  Pac.  724, 
124  Am.  St.  Rep.  128,  14  Ann.  Cas.  1018. 

An  analysis  of  snch  a  case,  however,  leaves. 
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we  believe,  no  reasonable  doubt  as  to  wlildi 
line  of  authorities  is  eonect.  The  intent  of 
the  common  grantor — the  original  owner — ^is 
clear  enou^  IHe  had  a  general  plan  of  re-  % , 
strictlons  in  ndnd.  But  it  i^  tm^  Ma  intoiit  \ 
that  goveama.  It  la  tfeelblnt  intent  of  him- 
self imd  Ids  ^antees.  and  as  between  him 
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deed — constitnte  the  final  and  exclnsive  me- 
morlal  of  snch  intentlHt  is  also  apparent 
that  eacii  deedjnus^i  construed  as  of  the 
time  it  is  given.)  It  cannot  be  construed  as  of 
a  later  date,  "and,  in  particular,  its  construc- 
tion and  ^lect  cannot  be  varied  because  of 
deeds  which  the  grantor  may  subsequently 
give  to  other  parties.  Tet  that  is  exactly  what 
is  done  in  the  decisions  holding  that  mutaal 
seirvitiides  exist  in  cases  where  all  the  deeds 
taken  together,  evidence  a  common  plan  at 
restrictions,  aUliough  no  single  deed  by  itself 
STidences  anything  more  than  an  Intent  to 
pot  particular  restrictions  on  a  particular 
lot  As  a  concrete  instance,  take  the  ftnt 
deed  givoi  by  MarslialL  At  that  time  there 
was  nothing  to  evldoioe  any  general  plan  ot 
restrictions,  and  if  the  question  as  to  the  ef- 
fect of  the  deed  had  arisen  then,  it  mnst  neo 
essarily  have  been  conatmed  as  if  no  such 
general  plan  existed.  If  it  must  have  been 
BO  oonstmed  at  that  time,  it  must  be  so  con- 
stmed  now.  Whatevor  rights  were  created  by 
tlte  deed  weceicreated  and  vested  then,  and 
tlw  fSct  that  it  later  appears  that  Marshall 
was  pursuing  a  general  plan  c(Mnman  to  all 
the  lots  In  the  tract  cannot  vary  those  rights. 
The  same  Is  true  of  each  deed  as  it  was  giv- 
en. Nor  does  it  make  any  difference  that,  as 
claimed  by  the  defendants,  Marshall  gave 
each  grantee  to  understand,  and  each  grantee 
did  understand,  that  the  restrictions  were 
exacted  as  part  of  a  general  scheme.  Such 
understanding  was  not  Incorporated  in  the 
deeds,  and,  as  we  have  said,  the  deeds  in  this 
case  constitnte  the  final  and  exclusive  memo- 
rials of  the  understandings  between  the  par- 
ties. Any  understanding  not  incorporated  in 
them  Is  wholly  Immaterial  in  the  absence  of 
a  reformation.  Long  v.  Cramer,  etc.,  Ca, 
165  Cal.  402,  406,  101  Pac.  297;  Sailer  v. 
Podolski,  supra;  Sprague  v.  Kimball,  213 
Mass.  380,  100  N.  B.  622,  45  L.  B.  A.  (N.  S.) 
962,  Ann.  Cas.  1914A,  481. 

This  whole  discussion  may  in  fact  be  sum- 
med up  in  the  single  statement  that,  if  the 
parties  desire  to  create  mutual  rights  in  real 
property  of  the  diaracter  of  those  claimed 
here,  they  must  say  so,  and  mns't  say  it  lb 
tiie  only  place  where  it  can  be  given  legal 
effect,  namely,  in  the  written  instruments  ex- 
changed betwe«i  them,  which  constitute  tlie 
final  expression  of  their  understanding.  It 
follows  that  the  addlti(mal  element  mention- 
ed— that  Marshall  exacted  similar  restrictive 
covenants  from  all  the  grantees  of  lots  Id  the 
tract — does  not  affect  the  matter,  and  cannot 
change  the  c<Hiclusion  reached  without  it 
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Tbat  conduelon,  as  before  expressed,  is  that 
the  restrictions  In  the  deed  by  Marshall  to 
the  plaintiff's  predecessor  in  Interest  ran  per- 
sonally to  Marshall,  and  not  to  the  other  lots 
In  the  tract,  and  that  the  defendants,  who 
dalm  wholly  as  lot  owners,  did  not  acquire 
the  right  to  insist  upon  those  restrictions. 

[10]  The  point  is  made  that  a  snlt  to  quiet 
title,  as  this  Is,  Is  a  snlt  in  equity  and  that 
the  action  of  the  plaintiff  in  seeking  to  es- 
cape from  the  restrictions  in  question  is  in- 
equitable, and  therefore  relief  in  equity 
should  be  denied  him.  This  is  no  Jnstlflca- 
tion  of  the  present  Judgmoit,  which  goes  fur- 
ther than  denying  the  plaintiff  relief,  and  af- 
firmatively makes  his  title  subject  to  the  re- 
strictions. It  would  also  do  the  defendants 
little  good  to  secure  now  a  dismissal  of  the 
plaintiff's  action,  In  view  of  what  we  have 
said  as  to  the  nonexistence  of  the  restrictions 
as  to  the  defendants.  The  plaintiff  would  be 
at  liberty  to  use  his  lots  without  regard  to 
the  restrictions,  and  the  defendants  could  not 
prevent  him. 

But,  however  this  may  be,  the  rule  relied 
upon  by  the  defendants  has  no  application 
here.  It  may  be  very  nnnelghborly  and  on- 
friendly  for  the  plaintiff  to  put  his  lot  to 
uses  which  will  Impair  the  residential  char- 
acter of  the  tract ;  but  that  Is  a  very  differ- 
ent thing  from  his  seeking  to  clear  his  title 
of  restrictions  which  are  asserted  against  It, 
but;  whidi  do  not  In  fact  exist,  and  which,  so 
far  as  the  defendants  are  concerned,  never 
did  exist,  and  that  is  all  the  plaintiff  is  seek- 
ing to  do  in  this  action. 

The  lower  court  found  the  substantial 
facts  in  the  case.  Upon  those  facts  as  found 
judgment  should  have  been  given  for  the 
plaintiff.  The  judgment  Is  therefore  revers- 
ed, with  directions  to  the  lower  court  to  enter 
judgment  for  the  plaintiff  quieting  his  title 
as  against  the  defendants. 

We  concur:  SHAW,  J.;  LAWLOB,  X 


,     PARKER  V.   KENWORTHT  et  aL 
(K  A.  4914.) 

(Supreme  Court  of  California.    Aug.  29,  1919.) 

Department  1. 

Appeal  from  Saperior  Court,  Los  Angeles 
County;    Stanley  A.  Smith,  Judge. 

Action  by  John  W.  Parker  against  John  P. 
Kenwortby  and  another.  From  a  judgment 
for  defendant  Eenworthy,  plaintiff  appeals.  Af- 
&nned. 


Valentine  &  Newby,  of  Los  Angeles,  for  ap- 
pellant. 

PoideU  &  Gleason,  E.  W.  Sargent,  W.  O. 
Cooke,  J.  F.  Keogh,  and  G.  Boy  Pcnddl,  aU 
of  lios  Angdes,  for  respondent. 

OLNEY,  J.  This  is  an  action  between  the 
owners  of  lota  lA  the  same  tract  as  that  involv- 
ed m  Werner  v.  Graham  (L.  A.  No.  4952)  183 
Pac.  945,  this  day  dedded.  The  dispute  is 
here,  as  there,  as  to  the  redprocal  rights  of 
the  present  ovraers  of  lots  in  that  tract.  The 
material  facts  are  identical  Hie  only  dif- 
ferences are:  (1)  That  this  is  an  aetiim  by 
certain  lot  owners  against  another,  seeking  af- 
firmutivdy  to  enforce  certain  restrictions  as 
to  the  use  of  the  letter's  lot,  while  in  Werner 
V.  Graham  the  positioq  of  the  parties  was  re- 
versed, and  the  plaintiff  was  seeking  to  free  his 
lot  of  the  claim  of  the  defendants  that  they 
were  entitled  to  enforce  such  restrictions;  and 
(2)  that  in  the  present  case  the  trial  court  held 
that  the  restrictions  were  not  in  force  as  be- 
tween the  present  lot  owners,  while  in  Werner 
▼.  Graham  the  trial  court  hdd  that  they  were. 
Onr  conclusion  in  Werner  v.  Graham  accords 
with  th«  result  reached  by  the  lower  court  in 
this  action,  and  necessitates  an  aflSrmapoe  of 
the  judgment. 

Judgment  affirmed. 

We  concur:    SHAW,  J.;   LAWLOR,  J. 


McGINN  V.  VAN  NESS  et  al*   (S.  F.  8465.) 

(Supreme  Court  of  Califonala.    Jane  6,  1919.) 

In  Bank. 

Appeal  from  Saperior  Court,  City  and  Conn- 
ty  of  San  Francisco;   Geo.  E.  Crothers,  Judge. 

Action  by  George  W.  McGinn  against  T.  C. 
Van  Ness,  Jr.,  and  others.  From  a  judgment 
for  plaintiff,  defendants,  with  the  exception  of 
D.  L.  Blenfield,  appealed  to  the  District  Court 
of  Appeal,  which  affirmed  (181  Pac.  70),  and 
the  appellants  apply  for  hearing  in  the  Supreme 
Court.    Application  denied. 

Wm.  H.  C!hapman,  of  San  Francisco  (R.  M. 
F.  Soto,  of  San  Francisco,  of  counsd],  for  ap- 
pellants. 

Fabins  T.  Stnch,  of  San  Frandsoe,  for  re- 
spondent. 

PER  CURIAM.  Tile  appUcation  for  a  hear- 
ing in  this  court,  after  dedsion  by  the  District 
Court  of  Appeal  of  the  First  Appellate  District, 
Division  1,  is  denied,  without  reference  to  any 
question  of  the  correctness  of  what  is  stated  in 
the  opinion  in  the  paragraph  commencing  with 
the  words,  viz.:  "But,  even  it  it  were  to  be 
assumed  that  the  assessment  was  defective  in 
the  respect  claimed,"  et& 

AU  concur. 
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BARNEBEB  t.  HUNSTOOK.     (CIt.  3065.) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tision  2,  California.    Ang.  13,  1919.) 

1.  Appeal  aitd  Ebbok  «=»612(2)— On  Affxai, 
FBou  Obdqb  Ibbtied  Ajtesi  JTrDOMEin;, 
jtroQE  Must  Ci^itify  PsocKEDiNa. 

Where  order  appealed  from  is  subsegnent  to 
the  judgment,  and  arises  on  a  record  outside 
the  judgment,  it  is  not  for  the  clerk,  but  for 
the  judge  who  determined  the  motion,  to  cep- 
atj  the  papers  and  proceedings  on  which  the 
order  appealed  from  was  mad& 

2.  Appkai.  and  Ebbob  4s»640— On  Dkfeo- 
TIVE  Tbanscbipt,  Obobb  Appeaijco  Fbok 
Will  be  Affibmkd. 

On  appeal  from  order  denring  motion  to 
▼aci|te  judgment,  where  transcript  did  not  com- 
pl7  with  Code  Civ.  Proc.  {  9S3a,  the  proper 
procedure  foe  District  C'Ourt  of  Appeal  is  to 
affirm  order  appealed  from. 


Appeal  from  Superior  Conrt,  Los  Asgeles 
County;   Hues  Areiy,  Judge. 

Action  by  Edna  I.  Bamebee  against  Kobeit 
H.  Hnnstock.  From  an  order  denying  motion 
to  vacate  Judgment  against  bar,  plaintiff  ap- 
peals.   Affirmed. 

Frank'  0.  Hoyt,  of  Loa  Angeles,  for  appel- 
lant. 

Charles  K  Hardy  and  G.  0.  De  Oarmo,  both 
of  Los  Angeles,  for  respondent 

SLOANS,  J.  The  plaintiff  In  this  action 
appealed  from  an  order  of  the  trial  court 
denying  her  motion  to  vacate  a  Judgment 
against  her.  The  matter  is  presented  at  this 
time  on  respondent's  motion  to  affirm  the  or- 
der appealed  from,  on  the  ground  that  the 
record  on  appeal  contains  no  bill  of  excep- 
tions, nor  reporter's  transcript  certified  by 
the  Judge  who  tried  the  eause  and  made  the 
order,  as  is  provided  by  section  953a  of  the 
Code  of  Civil  Procedure. 

The  record  on  appeal  presented  here  con- 
sists of  a  clerk's  transcript,  containing  the 
Judgment  roll,  together  with  certain  papers 
and  records  purporting  to  have  been  used.  In 
the  proceedings  subsequent  to  Judgment  on 
the  motion  to  vacate.  These  additional  rec- 
ords consist  of  plaintiff's  notice  of  motion, 
minutes  of  the  court  reciting  that  "plaintiff's 
motion  to  vacate  the  Judgment  heretofore  en- 
tered herein,  having  heen  heretofore  argued 
and  submitted.  Is  now  denied,"  and  notice  to 
clerk  to  prepare  a  transcript,  which  requests 
that,  in  addition  to  the  Judgment  roll,  there 
be  Inserted  therein  "a  c<H>y  of  plaintiff's  no- 
tice of  Intention  to  move  for  vacation  of  Judg- 
ment therein,  and  the  proceedings  and  order 
of  court  denying  said  motion."  This  tran- 
script is  certified  by  the  clerk,  but  not  by  the 
Judge. 

The  grounds  of  the  motion  to  vacate,  as 
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set  out  b^  the  notice  of  motion  to  vacate,  are 
specifications  of  the  Insufficiency  of  the  find- 
ings of  fact  made  on  the  trial  to  support  the 
conclusions  of  law  and  Judgment 

[1]  The  point  In  controversy  is  the  suffi- 
ciency of  this  transcript.  It  is  conceded  that 
If  the  issue  presented  on  the  appeal  depend- 
ed upon  the  Judgment  roll  alone,  the  clerk's 
certificate  would  be  sufficient  to  authenticate 
the  record.  But  respondent  urges  that  there 
Is  no  authority  of  law,  imder  the  procedure 
prescribed  by  section  953a  of  the  Code  of  Civ- 
il Procedure,  to  add  any  i)ortlon  of  the  record 
of  proceedings  outside  the  Judgment  roll 
without  the  approval  and  certification  of  the 
Judge  before  whom  the  proceedings  were  had. 
Such  seems  to  be  the  plain  interpretation  of 
this  section.  After  providing  for  the  steno- 
graphic reporter's  transcript  of  the  trial, 
which  Is  required  to  be  authenticated  by  the 
Judge,  the  section  dted  goes  on  to  say : 

"If  ,tbe  judgment  order  or  decree  appealed 
from  be  not  included  in  the  judgment  roll,  the 
party  desiring  to  appeal  shall,  on  the  filing 
of  said  notice,  specify  therein  such  of  the  plead- 
ings, papers,  records  and  files  in  said  cause  as. 
he  desires  to  have  incorporated  in  taid  tran- 
script in  addition  to  the  matters  hereinbefore 
required,  and  the  same  shall  be  included." 


This  language  clearly  refers  to  the  tran- 
script to  be  presented  to  and  approved  and 
certified  by  the  Judge.  It  Is  Inconsistent  with 
the  limitation  appellant  seeks  to  place  upon 
It  namely,  that — 

"The  only  transcript  which  the  judge  is  re- 
quired or  authorized  to  certify  is  that  con- 
taining the  testimony  and  other  proceedings 
which  are  had  in  the  trials  of  issues  of  fact" 

The  language  quoted  and  the  decision  from 
whlcb  It  l8  taken — and  on  which  appellant  re- 
lies— arose  on  the  record  of  an  appeal  taken 
upon  the  Judgment  roll  alone.  Jaqnes  t. 
Board  of  Supervisors,  22  CaL  App.  627,  135 
Faa  686.  Where  the  order  appealed  from  - 
Is  subsequent  to  the  judgment  and  arises  cm 
a  record  outside  the  judgment  roll.  It  is  not 
for  the  clerk,  but  for  the  Judge  who  deter- 
mined the  motion,  to  certify  the  papers  and 
proceedings  on  which  the  order  appealed  from 
was  made.  Thomi>son  v.  American  Fruit  Co., 
21  CaL  App.  838,  131  Pac.  878;  Credit  Clear- 
ance Bureau  v.  Weary  &  Alford  Co.,  18  Cal. 
App.  467,  123  Pac.  548;  Totten  v.  Barlow, 
166  Cal.  378,  132  Pac.  749;  Richmond  v.  Ju- 
lian Con.  Mln.  Co.,  176  CaL  600,  169  Pac.  356. 

[2)  That  an  order  affirming  the  order  ap- 
pealed from  is  the  proper  procedure  on  this 
motion  Is  held  on  authority  of  Hibemla  Sav. 
S(  Loan  Soa  v.  Doran,  161  Cal.  118,  118  Pac 
526,  and  Knox  v.  Schrag,  18  CaL  App.  220, 122 
Pac.  969. 

The  order  appealed  from  Is  affirmed. 

We  concur:  FINLAYSON,  P.  J.;  THOM- 
AS, J. 
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Ex  parte  AZEVEDO.    (Gr.  849.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 1,  California.    Aug.  14,  1019.) 

1.  HoiaoiDE  «=»364— MUBDBB  in  Secoitd  De- 
OBEE  Mat  be  PuNiaaxD  bt  IicPBiBONUEin; 
TOB  Life. 

Under  Pen.  Code,  f  190,  providing  every 
person  guilty  of  murder  in  the  second  degree 
is  punishable  by  imprisonment  for  not  less 
than  10  years,  it  was  within  the  power  of  the 
trial  court  to  sentence  one  convicted  of  mur- 
der in  the  second  degree  to  imprisonment  In 
the  state  prison  for  life. 

2.  HoiaoiDE  «s»862— Stateuent  of  Coubt  in 

Passing  Sentence  Mebelt  Deolabation 

OF  Opinion. 
Language  of  trial  judge,  in  passing  sentence 
of  imprisonment  for  life,  that  he  saw  no  way 
out  of  it  except  to  punish  defendant  for  the 
crime  of  murder,  not  of  the  second  degree,  but 
of  the  first  degree,  held  merely  a  declaration 
that  in  his  opinion,  based  on  the  evidence,  de- 
fendant, who  had  been  found  guilty  of  murder 
in  the  second  degree,  merited  punishment  equal 
to  that  fixed  for  miuder  in  the  first  degree. 

8.  Habeas  Corpus  ®=>80(3)— Undue  Sevbei- 
TY  OF  Sentence  Not  Beviewable. 
The  complaint  of  defendant,  convicted  of 
marder  in  the  second  degree  and  sentenced  to 
imprisonment  for  life,  that  his  punishment  is 
mbre  severe  than  It  should  have  been,  is  a  mat- 
ter which  can  be  considered  only  by  the  prop- 
er authorities  in  the  case  of  commutation  of 
sentence,  parole,  or  pardon,  and  not  on  defend- 
ant's application  for  writ  of  habeas  corpus  to 
secure  his  release  on  the  ground  that,  convict- 
ed of  murder  in  the  second,  he  was  in  reality 
sentenced  for  murder  in  the  first,  degree. 

In  the  matter  of  the  application  of  Antone 
Asevedo  for  writ  of  liabeaa  corpus.  Appli- 
cation denied. 

A.  Q.  Lomba,  of  Oakland,  for  petitioner. 

WASTE,  P.  J;  The  petition  on  bebalf  of 
Antone  Azevedo  for  a  writ  of  habeas  corpus 
discloses  that  be  is  now  confined  in  the  state 
prls<«i  at  San  Quentin,  having  be^i  convict- 
ed of  murder  in  the  second  degree.  But  one 
point  is  raised  by  the  application. 

The  Jury,  by  their  verdict,  found  the  de- 
fendant guilty. of  murder  in  the  second  de- 
gree, and  recommended  the  defendant  to 
the  mercy  of  the  court,  yet  he  was  sentenced 
to  undergo  Imprisonment  for  life.  In  pro- 
notmcing  sentence  the  trial  court,  aft»  a  re- 
view of  the  testimony,  said  to  the  prisoner: 

**I  see  no  way  out  of  it,  Azevedo,  except  to 
punish  yon  by  imprisonment  for  the  crime  of 
murder,  not  of  the  second  degree,  but  of  the 
first  degree;  and  it  is  therefore  the  judgment 
of  the  court,  Azevedo,  that  you  be  taken  hence 
and  confined  in  the  state  prison  at  San  Quen- 
tin for  the  period  of  your  natural  life." 


The  point  made  by  tiie  petitioner  la  that 
the  conrt  exceeded  Itt  Jurisdiction,  and  in 
reality  sentenced  the  defendant  for  murder 
in  the  first  degree. 

[1]  There  is  no  merit  in  the  contention, 

"Every  person  guilty  of  murder  in  the  sec- 
ond degree  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  ten  years."  Pen. 
Code,  §  190. 

It  was  therefore  within  the  power  of  the 
trial  court  to  Impose  upon  defendant  the 
punishment  pronounced.  All  the  proceedings 
were  in  due  and  proper  form.  The  commit- 
ment recites  that — 

"Whereas,  said  Antone  Asevedo  has  been 
duly  convicted  in  this  conrt  of  tile  crime  of 
murder  in  the  second  degree,  it  is  therefore  or- 
dered, adjudged,  and  decreed  that  said  Antone 
Asevedo  be  imprisoned  in  the  state  prison  of 
the  state  of  California  for  the  term  of  bis  nat- 
ural  life  as  a  punishment  in  said  case." 

[2]  The  language  of  the  judge,  in  passing 
sentence,  amounted  to  no '  more  than  a  dec- 
laration that  in  his  opinion,  based  on  the 
evidence  In  the  case,  which  he  had  just  re- 
viewed, and  whidi  related  to  the  killing  of 
defendant's  wife,  the  defendant  merited  pun- 
ishment equal  to  that  fixed  for  murder  In 
the  first  degree. 

[3]  The  defendant's  complaint  amounts 
only  to  a  counter  plea  that  bis  pnniahment 
is,  more  severe  than  It  ought  to  have  been. 
That  is  a  matter  which  can  only  be  considered 
by  the  proper  authorities  In  the  case  of  an 
application  for  commutation  of  sentence, 
parole,  or  pardon.  People  v.  Huff,  72  Cal. 
117-119,  13  Pac.  108. 

The  application  for  the  writ  is  denied. 

We  concur:  RICHAKDS,  J.;  HARDIN, 
Judge  pro  tem.  , 


In  re  GRAHAM'S  ESTATE.    (Civ.  2909.) 

(District  Court  oi  Appeal,  First  District,  Di- 
vision 2,  California.     Aug.  13,  1919.) 

1.  Appeai,  and  ebbok  «=a>6e4(l)— Questions 

OF  FACT  NOT  BEVIEWED  WHEBK  EVIDENCE   IS 
NOT  IN  BEOOBD. 

On  appeal  from  judgment  roll  alone,  where 
there  is  no  evidence  before  appellate  court, 
court  will  not  review  findings  on  Questions  of. 
fact. 

2.  Wiixs  e=>99— When   oodico,  befebs  to 
UiSt  wiix.  t 

Codicil,  not  specifically  referring  to  any  will, 
mast  be  taken  to  refer  to  the  last  executed 
wUL 

3.  Wnxs  <B— »00   Refebence  to  wnx  bt  cod- 
icil OB  ATTAOHinSNT  TO  Tt  UNNECE8SABT. 

A  codicH  to  an  unrevoked  will  need  not  defi- 
nitely refer  to  or  be  physically  attached  to  such 
will. 
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953 


i.  Wills  OenOO   MKAwnroMas  PBoviaion  of 

CODIOU.  DIBHESABDEO. 

A  provition  in  a  codicil,  not  ■pedfically  re- 
ferrins  to  an;  will,  terokinc  a  b«qaeat  revoked 
by  the  laat  ezecoted  will,  win  be  diaregaided 
aa  meaninglesa,  having  nothing  upon  which  to 
operate ;  but  such  proTiaioa  docs  not  invalidate 
the  remainder  of  the  codidL 

Appeal  from  Superior  Conrt,  Alameda 
County ;  WllUam  S.  Wells,  Judge. 

In  the  matter  of  the  estate  of  Ifargaret 
Graham,  deceased.  From  an  order  and  Judg- 
ment admitting  will  to  probate,  contestants 
appeaL   Affirmed. 

Peter  J.  Crosby,  of  Oakland,  and  Samuel 
M.  Samter,  of  San  Francisco,  for  appellants. 

F.  A.  Berlin,  of  Oakland,  and  L.  B.  Wein- 
mann,  of  ^lameda,  for  respondent 

LAN6D0N,  P.  J.  This  Is  an  appeal  from 
an  order  and  Judgment  of  the  superior  court 
for  the  county  of  Alameda,  admitting  to  pro- 
bate as  the  last  will  of  Margaret  Graham, 
deceased,  two  certain  documents  hereinafter 
described.    The  facts  of  the  case  are: 

Margaret  Graham  died  on  July  9,  1817, 
leaving  as  her  only  heirs  at  law  t)ie  appd- 
lants  Bridget  Pollock,  Sarah  Bums,  and  Mary 
Wall,  sisters,  and  appellants  Eva  Schntte 
and  Ullle  TerwUliger,  nieces,  daiigbters  of 
a  deceased  sister.  Her  estate  was  valued  at 
about  $9,000.  She  bad  previously  executed 
three  testamentary  documents — two  wills  and 
a  codicil.  The  two  wills  were  executed  on 
the  same  day — ^May  17,  1917 — one  in  the 
morning  and  the  other  in  the  afternoon.  The 
codicil  was  executed  on  June  26,  1917.  Tbe 
will  executed  in  the  morning  and  the  codicil 
were  filed  for  probate  on  July  12,  1917,  and 
later,  on  November  13, 1917,  an  amended  and 
supplemental  petition  for  probate  was  filed, 
which  stated  that  two  wills  and  a  codicil  had 
been  left  by  deceased,  set  out  the  second  will, 
as  well  as  the  first  will  and  codlcU,  and  asked 
the  court  to  admit  to  probate  such  of  the 
documents  as  might  be  determined  to  be 
valid  wills  of  the  deceased.  A  contest  was 
filed  by  the  appellants  upon  several  grounds, 
all  of  which  were  decided  against  the  contest- 
ants, and  the  second  will  and  the  codicil  were 
admitted  to  probate  aa  constltntlng  the  last 
will  of  deceased. 

[1]  There  were  a  number  of  grounds  of 
contest,  but  as  the  appeal  is  taken  upon  the 
judgment  roll  alone,  and  no  evidence  is  be- 
fore us,  we  may  not  review  the  findings  npon 
tbe  questions  of  fact  presented  by  the  con- 
test, and  the  condition  of  the  record  invites 
our  consideration  only  to  the  question  of  law 
as  to  the  correctness  of  the  action  of  the  trial 
conrt  in  admitting  to  probate  the  instrument 
enUtled  "OodicU  to  My  Last  Will."  It  is  ap- 
pellants' contention  that  tbe  second  will  alone 
sbQuld  have  been  admitted  to  probate,  that  it 
appears  npon  the  face  of  the  oodidl  that  it 


was  not  a  codlcU  to  such  win,  and  that  it  was 
therefore  imiwoperly  admitted  to  probate. 
■The  relevant  facts  with  respect  to  these 
several  documents  are:  The  documents  were 
all  executed  with  proper  formalities.  In  the 
first  will  the  testatrix  directs  her  executor 
to  pay  $500  to  Rev.  Father  Galvin,  $300  to 
Annie  FOrtman,  $600  to  St  Joseph's  Ohurdi, 
$600  to  the  same  church  for  prayers,  $200  to 
B.  B.  Tappan,  and  the  residue  of  the  estate 
is  devised  to  Maila  Anderson,  of  San  Fran- 
cisco. By  this  will  all  former  wills  are  re- 
voked. By  the  second  will  the  testatrix  be- 
queathed $600  to  Father  Galvin,  $200  to  B.  B. 
Tappan,  $S0O  to  Annie  Fortman,  $500  to  St 
Joseph's  Churdi,  and  $500  to  the  same  church 
for  prayers,  and  by  this  instrument  no  dispo- 
sition is  made  of  the  residue  of  her  estata 
All  former  wills  are  expressly  revoked  by  this 
second  will,  and  -the  statement  Is  made: 

'^  give  nothing  to  my  relatives,  becaose  of 
thdr  neglect  of  me." 

It  win  be  observed  that  tlie  aubstantlal  dU- 
forenoe  In  the  two  wills  is  that  In  the  first 
wlU  Maria  Anderson  Is  named  as  reidduary 
legatee,  while  In  the  second  the  residuary  es- 
tate is  not  devised  at  all.  nie  other  docu- 
ment admitted  to  probate  is  entitled  "CodlcU 
to  My  Last  WlU."  It  bequeaths  $60  eadi  to 
the  three  sisters  of  tbe  testatrix,  who  are 
appellants  here,  and  then  proceeds  as  fol- 
lows: 

"I  declare  this  to  be  a  codicil,  to  my  last  will. 
I  strike  out  my  bequest  in  my  wiU  to  Maria  An- 
derson— the  residuary  legatee.  I  strike  out  my 
bequest  to  Mrs.  Annie  Fortman,  and  make  her 
the  residuary  legatee.  I  give  her  the  residue  of 
my  estate." 

[2]  The  contention  of  amtellants  is  that 
this  instrument  was  intended  as  a  codicil  to 
the  first  will,  which  had  been  expressly  re- 
voked by  the  second  will,  because  it  refers  to 
and  revokes  the  residuary  bequest  to  Maria 
Anderson,  who  is  named  only  in  the  first  and 
not  In  the  second,  wllL    In  all  other  respects 
it  might  apply  equally  to  the  second  as  to 
the  first  will.    Appellants  contend  that  said 
codicil  should  not  have  been  admitted  as  a 
codicil  to  the  second  wlU;   that  the  second 
wlU  should  have  been  admitted  to  probate 
alone,  and  that  as  said  second  will  did  not 
dispose  of  the  residue  of  the  estate,  as  to  sucli 
residue   the   testatrix  died   Intestate.     The 
trial  court  has  concluded  that  tbe  codicil  did 
not  refer  to  the  first  will  In  a  sufflclently 
spedflc  manner  to  repabliah  said  will.    Obvi- 
ously, appellants  are  not  complaining  of  ttila 
holding,  because,  if  the  first  will  had  been  re- 
published by  the  codlcU,  the  appdlanU  woviia 
have  had  no  interest  in  tbe  realduary  eBta.t«. 
Since  the  codidl  did  not  speclflcally  set&r  to 
the  first  will,  nor  apeciflcally  refer  to  aay  o«v- 
er  will  in  existence,  it  maat  be  taken  to  ie«e* 
to  the  last  executed  will.    A  codicil  ma«t^*- 
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fer  to  some  will,  and,  if  no  express  will  la 
mentioned,  It  will  be  taken  to  refer  to  tbe. 
will  last  in  date.  Woemer  on  Administra- 
tion, TOl.  1,  p.  90,  i  47;  Crosbie  t.  Maodoual, 
4  Vc&  Jr.  610,  615. 

[3,  4]  It  Is  not  necessary.  In  order  to  sup- 
port the  Judgment  of  tbe  trial  court,  that  tbls 
codicil  should  contain  sufficient  reference  to 
tbe  second  will  to  republish  said  second  will, 
because  said  second  will  was  never  revoked 
and  required  no  republication.  Exact  and 
definite  reference  or  physical  attachment 
thereto  becomes  unnecessary.  The  provision 
in  the  codicil  revoking  the  bequest  to  Maria 
Anderson  may  be  disregarded,  under  well- 
established  rules  of  construction.  Matter  of 
Estate  of  Wood,  86  Cal.  76,  81.  It  becomes 
meaningless,  because  it  has  nothing  upon 
which  to  operate.  This  does  not  Invalidate 
the  remainder  of  the  document,  however.  In 
aU  other  particulars  the  two  documents  are 
harmonious  and  may  be  construed  together. 
Section  1320,  Civ.  Code.  The  ruling  of  the 
trial  court,  and  the  operation  of  the  two  doc- 
omenta  standing  together,  seem  to  be  entirely 
consistent  with  the  intent  of  the  testatrix  as 
it  appears  from  the  documents  in  evidence. 
The  holding  of  the  trial  court  is  also  in  ac- 
cord with  the  rule  that  a  construction  favor- 
able to  testacy  rather  than  to  Intestacy 
should  be  Indulged  wherever  possible. 

The  judgment  is  affirmed. 

We  concur:   BBITTAIN,  J.;   HAVEN,  J. 


LANKTREB   v.   LANKTREB.     (Civ.    2900.) 

(District  Court  of  'Appeal,  First  EMstrict,  Divi- 
sion 2,  California.    Aug.  IS,  1919.) 

1.  PLEAniNO  «=s>214(l)— Ok  afpbal  nou  ob- 

DKB   SUSTAININO   DEUUSBXB,    FACTS  AIXSaSD 
IN  COICPLAINT  ARE  BINDING. 

On  appeal  from  order  suBtaining  demnrrer 
to  complaint,  facts  alleged  In  complaint  are 
binding  upon  both  parties  and  court. 

2.  GoNTBAOTS  «=9lll  —  Not  to  oontkst  oi- 

VOBCE  AGAINST  FUBUC  FOUOT, 

Hoaband's  agreement  to  refrain  from  con- 
testing wife's  divorce  suit,  in  conuderation  of 
wife's  agreement  to  make  settlement  of  property 
riglits,  held  contrary  to  public  policy, 

S.  DivoBCB  9=»56— Denied  whkbb  coixttsion 

APPBAB8. 

Under  Civ.  Code,  |  111,  snbd.  2,  and  section 
114,  divorce  must  be  denied  where  collQsion  ap- 
pears. 

4.  Divobck  «=>165(3)— On  collusion  decbes 

6R0iri.D  BE   VACATED. 

If  court  has  not  lost  jurisdiction,  a  collusive 
divorce  decree  sliould  be  set  aside  on  suggestion, 
and  may  be  set  aside  by  court  of  its  own  mo- 
tion. 


5.  DrVOBCE  «SBl66i(8)— CoLLtTBIVE  DECBEB  m 
FINAL  AS  TO  BOTH  FABTIES  IN  ABSENCE  OF 
FBATTD. 

Where  a  eoUosive  divorce  decree  has  become 
final,  equity  will  not  interfere  at  the  instance 
of  eitlier  party,  in  absence  of  sliowing  of  coer- 
cion,   imposition,   or  fraud  upon   complaining 

party. 

&  DlYOBOB  «=3l66(3)  —  CoLLtrSIVB  DBOBXE 
WILL  NOT  BE  SET  ASIDE,  AFIEB  TCICE  FOB 
APPEAL,  FOB'  husband's  KISBEFBESENTA- 
TI0N8  AS  TO  PBOPEBTT. 

Divorce  decree,  secured  by  wife  pursuant 
to  husband's  agreement  not  to  contest  suit,  in 
consideration  of  wife's  settlement  of  property 
rights,  will  not  be  set  aside  after  time  within 
wliich  to  appeal  and  to  move  under  Code  Civ. 
Proc.  §  473,  has  elapsed,  upon  wife's  complaint 
that  husband  misrepresented  valuation  of  his 
property  and  that  he  did  not  desin  to  marry 
another;  the  wife  herself  having  been  at  fault 
in  procnring  collusive  decree. 

7.  Bquitt  «=»65(3>— Aicendhent  to  bill  to 
set  aside  collusive  dbobee  of  divoboe  de- 
NIED. 

In  wife's  action  to  have  divorce  decree  set 
aside,  where  complaint  shows  wife  at  fault  in 
having  procured  collusive  decree,  court,  in  sus- 
taining demnrrer  to  complaint,  will  not  permit 
amendment  of  complaint  changing  allegations 
regarding  her  contract;  wife  not  having  come 
into  court  vrith  dean  hands. 

8.  EQuzrr  4=»66(1)— Parties  to  ntAUDULBHT 

TBAHSAOnON  LEFT  WHBBB  FOUND. 

Ei<inity  will  leave  parties  to  fraudolent 
transaction  where  they  hav^  placed  themselves. 

Appeal  from  Superior  Court,  Alameda 
County;   Everett  J.  Brown,  Judge. 

Action  by  Harriet  C.  Lanktree  against  Jos- 
eph B.  Lanktree.  From  a  Judgment  entered 
on  an  order  sustaining  without  leave  to 
amend,  a  general  demurrer  to  her  complaint, 
plaintiff  appeals.    Affirmed. 

McWllliams  &  Hatfield,  of  San  Frandsoo, 
for  appellant. 

W.  J.  Burpee  and  Donahue  &  Hynes,  all  of 
Oakland,  for  respondent 

BBITTAIN,  J.  The  plaintiff  appeals  from 
a  Judgment  entered  upon  an  order  snstaining, 
without  leave  to  lunend,  a  general  demurrer 
to  her  complaint 

Fl]  For  the  purposes  of  this  dedsttm,  the 
facts  alleged  In  the  complaint  are  binding 
upon  both  parties  and  the  court  The  ques- 
tion is  not  one  of  fact  but  of  law.  If  the 
plaintlfTB  allegations  are  tme,  is  she  entitled 
to  relief?  At  the  instance  of  d  wife  who  al- 
leges she  has  procured  a  collusive  decree  of 
divorce,  will  a  court  of  equity  set  it  aside  be- 
cause she  also  alleges  in  substance  Out  she 
bartered  her  marital  rij^ts  for  a  smaller  sum 
than  she  might  have  exacted,  if  the  other  par- 
ty to  the  collusive  agreement  had  not  misrep- 
resented the  amount  of  his  prop^rtr? 
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In  the  brleft  antboritlea  are  not  dted,  nor 
Is  there  any  serious  argument  upon  the  legal 
effect  of  the  plalntUC's  allegations  in  regard 
to  her  having  procored  the  collnalTe  decreei 
The  argument  on  one  side  Is  upon  the  poller 
of  the  law  to  uidiold  the  marital  relation; 
on  the  other,  npon  the  principle  that,  to  war- 
rant a  court  of  equity  to  set  aside  a  fOnner 
Judgment,  octrtnslc  fraud  most  be  shown. 
The  determination  of  the  larger  anestlon  ooo- 
cerulng  the  fraud  which  the  plaintiff  avers 
she  practiced  upon  the  court  renders  unneces- 
sary lengthy  consideration  of  the  other  mat- 
ters argued  in  the  briefs. 

12-4]  The  plaintiff  alleged  that  the  parties 
were  married  in  1881  and  continued  to  lire 
together  as  man  and  wife  for  36  years;  that 
early  In  1917  th^  husband  requested  his  wife 
to  enter  into  an  agreement  with  him  for  the 
settlement  of  their  property  rights  and  for 
the  wife  to  Institute  a  divorce  suit,  which  he 
should  refrain  from  contesting ;  and  that  the 
plaintiff  refused  to  ccms^it  to  this  agreement. 
Such  an  agreement  is  contrary  to  public  poli- 
cy. When  collusion  wpeara  the  divorce 
must  be  denied.  Civ.  Code,  §  111,  subd.  2; 
Oiv.  Code,  (  114;  Deyoe  v.  Superior  Court, 
140  CaL  482,  74  Pac.  28,  98  Am.  St.  Rep.  73. 
If  the  court  has  not  lost  Jurisdiction,  such  a 
decree  should  be  set  aside  on  suggestion,  and 
may  be  set  aside  by  the  court  of  its  own  mo- 
tion. Behfoss  V.  Behfuss,  109  Oal.  91,  145 
Paa  1020. 

Subsequently  the  plaintiff  alleged  that  the 
husband  engaged  in  a  series  of  acts  and  state- 
ments of  a  cruel  nature,  as  a  result  of  which 
the  plaintiff  suffered  physical  and  mental 
breakdown,  and  that  while  in  this  ccnditlon 
she  was  induced  to  make  the  very  agreement 
she  had  before  rejected,  which  she  in. terms 
describes  in  her  complaint  as  "said  coliosive 
agreonent  for  the  securing  of  a  decree  of  di- 
vorce from  the  defendant."  It  is  farther  al- 
leged that  pursuant  to  this  agreement  the 
parties  entered  Into  a  lengthy  contract,  a 
copy  of  which  Is  appended  to  the  complaint 
in  the  present  suit  Among  many  other  mat- 
ters it  provided  tor  certain  money  and  prop- 
erty to  be  given  by  the  husband  to  the  wife. 
Two  days  after  Its  date,  it  is  allege^,  in  fur- 
ther pursuance  of  the  prohibited  oral  agree- 
ment, the  plaintiff  commenced  her  action  for 
divorce,  in  which  the  defendant  defaulted, 
and  the  plaintiff  procured  the  interlocutory 
decree  In  her  favor.  There  was  no  appeal, 
and  the  time  to  appeal  and  to  move  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure  elaps- 
ed. The  Interlocutory  decree  became  a  final 
Judgment  at  the  expiration  of  6  n^onths. 
Nothing  remained  to  be  done  in  the  original 
suit  but  to  enter  a  formal  decree  of  divorce. 
No  action  was  taken  by  the  plaintiff  in  the 
divorce  suit,  but  on  the,  day  of,  or  the  day 
after,  the  expiration  of  the  year  from  the 
date  of  the  interlocutory  decree,  the  present 
suit  was  commenced. 
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The  plaintiff  further  alleged  that  the  de- 
foidiAit  falsely  r^resented  to  her  that  be  did 
not  desire  to  marry  another,  and  that  in  con- 
nection with  the  written  agreement  for  prop- 
erty to  be  delivered  to  her  he  falsely  repre- 
sented the  amount  of  his  property.  The 
plaintiff  seeks  to  have  the  alleged  oolloslve 
decree  of  divorce  vacated. 

(I]  Where  a  collusive  decree  has  bectmie 
final,  courts  of  equity  will  not  ordinarily  in- 
terfere at  the  Instance  of  either  party.  To 
warrant  su<^  action  there  must  be  a  showing 
of  coercion,  imposition,  or  fraud  upon  the 
party  complaining.  Bancroft  v.  Bancroft,  173 
Pac.  67»,  L.  B.  A.  1918F,  1029.  Even  though 
the  alleged  cruelty  of  the  husband  was  such 
as  to  amount  to  coercion  by 'which  the  pIain-< 
tiff  was  Induced  to  enter  into  the  oral  agree- 
ment to  procure  a  collusive  divorce,  that  co- 
ercion could  not  have  acted  upon  her  when 
she  was  represented  by  counsel,  as  she  must 
have  been  to  carry  the  prohibited  bargain 
Into  effect.  If  she  had  told  her  attorneys  or 
the  court  that  she  had  been  coerced  into  mak- 
ing the  bargain,  she  might  have  been  fully 
protected  in  regard  to  her  marital  rights.  If 
she  had  sought  a  divorce  because  of  her  hus- 
band's cruelty,  she  might  have  had  full  dis- 
closure made  in  regard  to  his  inroperty. 

The  only  allegation  of  imposition  or  fraud 
in  regard  to  the  original  agreement  was  the 
alleged  atatonent  that  the  husband  did  not 
desire  to  marry  another.  It  is  unreasonable 
to  suppose  the  wife's  wOl  was  so  weakened 
by  the  husband's  alleged  cruelty  that  she  con- 
sented to  the  agreement,  but  would  have  had 
strength  to  resist  the  bargain  if  this  state- 
ment had  not  been  made.  The  substance  of 
the  appellant's  claim  is  that  in  the  propertyi 
settlement,  after  the  alleged  oral  bargain 
and  in  pursuance  of  it,  the  husband  deceived 
her  in  regard  to"  the  amount  of  his  property, 
whereby  she  was  Induced  to  accept  a  ranc^ 
valued  at  $12,000,  $250  in  cash,  ai;d  $40  per 
month  so  long  as  she  remained  unmarried 
during  his  lifetime,  and  an  additional  $35  per 
month  for  one  year.  The  plaintiff  alleged 
the  husband  represented  that  this  agreement 
would  be  fair  and  equitable  for  her,  and  that 
it  would  leave  him  practically  penniless  and 
bankrupt  So  long  as  she  believed  she  was 
getting  all  it  was  possible  for  him  to  give, 
she  was  satisfied.  She  commenced  a  collu- 
sive suit,  she  fraudulently  procured  the  inter- 
locutory decree,  she  was  willing  to  take  the 
benefits  of  the  decree,  and  she  rested  under 
it  until  it  became  final. 

[6-1]  The  case  does  not  appear  to- be  one  of 
equitable  cognizance.  The  allegations  of  the 
complaint  are  not  sufBdent  to  move  a  court 
of  equity  to  reopoi  a  matter  finally  adjudicat- 
ed. V.  S.  V.  Tjrockmorton,  98  U.  S.  61,  25 
L.  Ed.  93.  If  the  plaintiff  had  been  without 
fault  and  the  facts  had  warranted  it,  defi- 
ciencies in  the  complaint  might  have  been 
supplied  by  amendment;  but  the  plaii^tiff 
was  not  free  from  fault    Her  a£Srmative  al- 
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legations  regarding  ber  owo  conduct  cannot 
be  cbanged  by  any  proper  amendment.  By 
ber  own  statements  It  appears  her  hands  are 
not  clean.  Gnnter  r.  Laflan,  7  CaL  688.  The 
agreement  trbich  the  plalntUC  alleges  she 
made  Is  one  of  the  kind  described  by  the  Su- 
preme Court  in  the  case  of  Beard  t.  Beard, 
66  Gal.  354,  4  Pac.  229: 

"It  was  a  contract  whidi  contemplated  the 
perpetration  of  a  fraud  upon  a  court  of  justice, 
and  we  think  it  the  duty  of  courts  to  discounte- 
nance and  discourage  sndi  transactions  to  the 
utmost  limit  of  their  power." 

Equity  will  leave  parties  to  fraudulent 
transactions  where  they  have  placed  them- 
selves. MitcheU  V.  Cllne,  84  Gal.  40B,  24  Fae. 
164. 

The  Judgment  Is  affirmed. 

We  concur:  LANGDON,  P.  J. ;  HAVBN,  J. 


NISSBN  T.  BHREMPFOBT  et  aL    (Olv.  2848.) 

(District  Court  of  Appeal,  lint  Dlstilct,  Divi- 
sion 1,  Oaltfomia.    Aug.  8,  1919.) 

1.  AlOKRATION  or  nTBIBUlBRXB  «3)>aO— AZ^ 
TKBATION  OV  MOOS,  OBAKQlIia  HB  HXAimrCI, 
AVOIDS  n. 

The  alteration  of  a  negotiable  Instrument, 
by  which  its  meaning  and  effect  is  dianged, 
avoids  the  instrument  as  to  any  nonconawnting 
party  thereto. 

2.  OUABANTT  •a>64  —  Al,TKRATIOR  OV  NOIK, 
OHANOINO  RATE  OT  UmBBST,  DIBOHABaKS 
OUARAHTOB. 

Alteration  of  note,  obligating  maker  to  pay 
7  per  cent,  instead  of  6^  as  'originally  agreed 
to,  without  guarantor's  consent,  discharged 
guarantor's  liability,  under  Civ.  Gods,  S  2U9, 
notwithstanding  section  2820,  providing  that 
creditor's  void  or  voidable  promise  does  not  ^ter 
obligation  or  suspend  or  impair  creditor's  reme- 
dy against  principal,  within  former  statute,  pro- 
viding that  such  alteration  of  obligation  or  im- 
pairment of  remedy  exonerates  guarantor. 

8.  PainoiPAi.  AND  BUBBrr  «sb101(1)  —  Doo- 

TBINB  THAT  AOBEEIODNT  TO  OI60HABOS  SUBB- 
TY  KtrST  BB  VALID  DOXS  NOT  AFPI.T  TO  AL- 
TKBATION   or  INSTBUlrCENT. 

The  doctrine  that  the  agreement  by  which 
an  existing  contract  is  changed  must  be  valid 
and  binding  in  order  to  discharge  the  surety 
has  no  application  to  a  case  where  the  agree- 
ment is  by  way  of  alteration  of  the  original 
instrument. 

Appeal  from  Superior  Court,  San  Mateo 
County;    Geo.  H.  Budc,.  Judge. 

Action  by  James  B.  Nlssen  against  G.  W. 
Ehrenpfort  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 


Ross  &  Boss,  of  Bedwood  City,  for  appel- 
lant. 

Reed,  Nnsbaumer  ft  Blngaman,  of  Oakland, 
for  respondent  Ehrenpfort. 

KBBRIGAN,  J.  The  plaintiff,  as  the  as- 
signee of  the  National  Bank  of  San  Mateo, 
brought  suit  against  tbe  defendants  upon 
five  promissory  notes  executed  \3y  defendant 
lindeman  in  favor  of  said  bank,  and  Indors- 
ed as  guarantor  by  defendant  Bbrenpfort. 
Lindeman  answered,  setting  up  that  In  a 
proceeding  in  bankruptcy  be  bad  been  duly 
discharged  from  tbe  paymoit  of  bis  indebt- 
edness represented  by  said  promissory  notes. 
Judgment  was  rendered  against  him  for  tbe 
amount  due  tbereon,  but  its  execution  was 
perpetually  stayed.  Defendant  ESurenpfort 
answered,  and  among  otiter  defenses  plead- 
ed that  since  tbe  delivery  of  said  promissory 
notes  they  bad  been  materially  altered  by 
said  National  Bank  of  San  Mateo  without 
bis  knowledge  or  consent,  by  virtue  of  which 
alteration  be  bad  been  discharged  from  lia- 
bility upon  said  notm.  Tbe  trial  court  found 
in  accordance  with  this  plea  and  rendered 
Judgment  in  his  fBTor.  The  plalntUt  appeals 
from  such  Judgment. 

It  is  an  undisputed  fact  In  tbe  case  that 
tbe  payee  of  said  notes,  through  one  of  ita 
officers,  and  at  a  time  when  said  notes  were 
overdue,  wrote  upon  tbe  margin  of  eacb  of 
them,  with  the  consent  of  their  maker,  liinde- 
man,  but  without  tbe  knowledge  or  consent 
of  Ebrenpfort,  the  words,  "Int.  from  Feb. 
20,  1916,  7%.  O.  K.,"  and  that  Lindeman  te- 
dicated  bis  concurrence  in  said  alteration  by 
placing  thereafter  bis  initials.  By  the  terms 
of  tbe  promissory  notes  as  originally  exe- 
cuted tbey  bore  Interest  at  the  rate  of  6  per 
cent  only. 

[1]  It  is  well  settled,  not  only  in  fbts  state, 
but  wherever  tbe  law  merdiant  prevails,  tiuit 
tbe  alteration  of  a  negotiable  Instrument  by 
which  its  meaning  and  effect  ie  cbanged 
avoids  tbe  instrument  as  to  any  nonconsent- 
ing  party  thereto.  Dealing  with  this  sub- 
ject in  bis  work  on  Negotiate  Instruments 
(6tb  Ed.,  voL  2,  {  1378),  Mr.  Daniels  says: 

"Any  diange  in  the  terms  of  a  written  eon- 
tract  which  varies  ita  legal  effect  a«d  operation, 

whether  in  rev>«ct  to  the  obligation  It  importi 
or  as  to  its  force  as  matter  of  evidence,  when 
made  by  any  party  to  the  contract,  is  an  altera- 
tion thereof,  unless  all  the  other  parties  to  the 
contract  gave  their  express  or  implied  consent 
to  such  change;  and  tiie  effect  of  such  altera- 
tion is  to  nullify  and  destroy  the  altered  in- 
strument as  a  legal  obligation,  even  In  the  hands 
of  a  bona  fide  holder,  and  whether  made  with 
fraudulent  intent  or  not." 

"The  alteration  may  consist  in  changing  (1) 
its  date,  or  (2)  the  time  or  (3)  place  of  payment 
or  (4)  the  amount  of  principal  or  (5)  interest  to 
be  paid.  *  •  *  And  the  alteration  may  be 
effected  by  adding  to  the  instrument  some  new 
provision,  or  by  substituting  one  provislao  for 
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'Namerons  atitborittes  are  cited  by  tbe 
author  in  support  of  tbe  law  as  tbas'  stated. 
The  same  dodrliie  Is  stated  In  almost  Iden- 
tical terms  In  volnme  3  of  Rnllng  Case  Law, 
at  pages   966,  977,  1100,  and  1113. 

The  role,  as  it  rdates  to  a  gnarantor,  has 
been  incorporated  into  onr  statute  law  by 
section  2819  of  the  Oivll  Code,  which  pro- 
yides: 

"A  guarantor  is  exonerated,  except  so  far  as 
he  may  be  indemnified  by  tlie  principal,  if  by 
any  act  of  the  creditor,  without  Oie  consent  of 
the  gnarantor,  the  original  obUgatlogD  of  the 
principal  is  altered  in  any  respect,  or  the  reme- 
dies or  rights  of  the  creditor  agalBSt  tbe  princtr 
pal,  in  respect  thereto^  in  any  way  impaired  or 
suspended." 

As  said  in  DrlscoU  v.  Winters,  122  (3al.  65, 
54  Pbc.  887,  this  Is  bnt  a  restatement  of  tbe 
common  law  mle. 

[2]  There  can  be  no  doabt  that  the  writing 
of  tbe  words  above  mentioned  upon  tbe  prom- 
188017  notes  upon  which  this  action  is  based 
Is  8ud>  an  alteration  as  is  referred  to  in  tbe 
anthorltles  cited.  Tbe  words  in  themselves. 
If  writtei  npon  a  separate  piece  of  paper, 
wonld  be  meaningless  as  affecting  any  obliga- 
tion of  the  maker  of  these  notes.  They  ac- 
quire significance  only  when  read  in  connec- 
tion with  the  promise  to  pay  tbe  principal 
sum  In  said  notes  named,  and  their  effect  is, 
and  was  intended  to  be,  that  from  the  date 
mentioned  Llndeman  was  obligated  to  pay  to 
the  Bank  of  San  Mateo  7  per  cent,  interest. 
Instead  of  6,  and  sndi  obligation  arose  from 
substituting  those  words  in  place  of  tbe 
words  relating  to  the  rate  of  Interest  appear- 
ing in  the  notes,  so  that  each  note  thereafter 
constituted  an  obligation  to  pay  its  principal 
sum  and  7  per  cent  interest,  Instead  of  Its 
principal  sum  and  6  per  cent  interest 

Several  cases  are  cited  by  the  appellant, 
holding  that  a  notation  similar  to  that  above 
set  forth,  when  indorsed  on  the  back  of  tbe 
note.  Is  not  such  an  alteration  as  to  avoid 
It;  but  we  think  such  cases  are  not  in  point 
or,  If  they  may  be  so  considered,  are  against 
the  great  weight  of  authority. 

nie  appellant  refers  us  to  section  2820  of 
the  Civil  Code,  providing  that— 

"A  promise  by  a  creditor,  which  for  any  cause 
Is  void,  or  voidable  by  him  at  his  option,  does 
not  alter  the  obliga^on  or  suspend  or  impair 
the  remedy,  within  the  meaning  of  the  last  sec- 
tion" (section  2819,  Oiv.  Code,  hereinbefore 
qnoted). 

[8]  We  think  It  clear  that  this  section  of 
the  Code  has  no  application  to  the  facts  of 
the  present  case.  It  refers  to  cases  in  wbidi 
the  promise  or  agreement  of  the  creditor 
Is  for  any  reason  invalid  or  not  enforceable 
against  him.    In  sudii  cases  it  Is  held  that 


the  obligation  of  tbe  pre-ezlatlng  contract, 
as  to  which  the  subsequent  promise  or  agree- 
ment is  made,  is  not  altered,  and  consequent- 
ly tliat  the  guarantor  is  not  exonerated.  The 
doctrine  that  the  agreement  by  which  an  ex- 
isting contract  is  changed  must  be  valid  and 
binding  in  order  to  discbarge  the  surety 
has  nq  application  to  a  case  where  the  agree- 
ment is  by  way  of  alteration  of  tbe  original 
instrument  Stillwell  v.  Aaron,  69  Mo.  539, 
38  Am.  Rep.  517,  618.  See,  also,  DriscoU  v. 
Winters,  122  Cal.  65,  54  Pac.  387;  Pelton  v. 
San  Jacinto  Lumber  Co.,  113  CaL  21,  46  Pac. 
12.    • 

The  appelant  also  discusses  tbe  question 
as  to  whether  the  payment  of  interest  In  ad- 
vance, as  found  by  tbe  trial  court,  implies 
a  promise  of  forbearance  on  the  i>art  of  the 
creditor,  thus  impairing  his  remedy,  and  also 
tbe  effect  of  an  indefinite  extension  of  time 
of  payment;  but  in  view  of  tbe  condusion 
we  nave  reached  that  the  guarantor  was  re- 
leased by  the  alteration  of  tbe  promissory 
notes  on  whldi  he  was  otherwise  liable,  it  is 
unnecessary  to .  ISallow  the  appellant  In  the 
discussion  of  those  questions. 

For  the  reasons  given  the  Judgment  la 
afflimed. 

We  concur:  WASTE],  P.  J.;  BICHARDS,  X 


KRBNWINKBL  «t  aL  ▼.  HENNB  et  aL 

SUCK  V.  SAMB. 

(Civ.  2931.) 

(District  Court  of  Appeal,  Second  District,  DM* 
sion  2,  California.     Aug.  8,  1919.) 

1.  MxOHAiTios'  UERB  *»277((t)— Or  rAii.inat 

TO   AN8WKB   DKFERDAirr  K8I0PFKD    TO   KiOSB 
q-DBSTIOK   or   VABIAnOK. 

In  actions  to  foreclose  mechanics'  liens,  de- 
fendants, having  failed  to  answer,  and  thus  to 
put  in  issue  all  material  allegations  of  the  com- 
plaint, particularly  those  setting  forth  the  con- 
tents of  the  liens,  thus  having  admitted  the 
truth  of  the  allegations,  held  estopped  to  raise 
the  question  of  variance  between  the  claim  of 
lien  and  the  proof. 

2.  MCCHAiaCS'     UKN8     «=3l57(l>— SlATSlOtNT 

or  FBiOK  IN  nssT  oiAm  not  a  vabiancoi 

VBOU  SECOND  OLAHC  YOB  BKASONABUC  FBICX. 

Under  Code  Oiv.  Proc.  t  1187,  as  amended 
in  1911,  in  actions  to  foreclose  mechanics'  liens, 
the  statement  in  the  second  daima  of  lien  that 
there  was  no  contact  price,  and  that  the  rear 
sonable  price  was  being  charged  for  the  work 
done,  held  not  a  fatal  variance  from  the  first 
claims  of  lien,  stating  the  contract  was  agreed 
upon  and  was  payable  on  completion. 

8.  Mbobanics'   uens  €=376(1)  —  Ownxr  ai- 

LCNT   IN    TAOS    Or   XUFBOVEIiKNT    WORK    BV- 
BP0N8IBI.E  THKBBFOB. 

Under  Code  Civ.  Proc.  H  1187,  1192,  one 
who  stands  by  and  sees  another  improve  his 
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property  without  patting  liim  on  notice  of  the 
true  ownership  of  the  property,  must  be  held 
responsible  for  the  value  of  the  improvements, 
not  being  an  innocent  party  under  the  condi- 
tions. 

4.  Mbohanics'    libns    «=»132(1)  —  Contbao- 

T0B8  WOBKinO  WITH  OWNEB'S  OORBEIfT  HAVB 
90  DATS  TO  FII.E  CLAIUS. 

Under  Code  Civ.  Proc.  if  1187,  1192,'  where 
contractors  did  work  on  a  building  with  the 
knowledge,  consent,  and  permission  of  the  own- 
ers, no  notice  of  completion  of  the  work  hav- 
ing been  filed,  the  contractors  had  90  days 
within  which  to  file  their  claims  for  lien. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leslie  R.  Hewitt,  Judge. 

Consolidated  actions  by  Fred  A.  Erenwln- 
kel  and  others  against  Jane  Louise  Henne 
and  others,  and  by  Leo  Suck  against  Jane 
Louise  Henne  and  otbers.  From  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Walter  B£.  Campbell  and  Campbell  & 
Moore,  all  of  Los  Angeles,  for  appellants. 

6.  C.  De  Oarmo  and  Robert  Whitson,  both 
of  Los  Angeles,  for  respondents. 

THOMAS,  J.  These  two  actions,  brought 
for  the  foreclosure  of  mechanics'  liens 
against  defendants  and  appellants,  were  con- 
solidated In  the  superior  court  and  tried  as 
one.  The  liens  claimed  were  for  labor  done 
and  materials  furnished  in  making  certain 
alterations  and  improvements  In  a  storeroom 
in  the  Henne  building  occupied  by  Naumann 
&  SchlU,  Inc.,  as  tenants  of  the  defendants 
and  appellants,  who  were  the  owners. 

Each  lien  claimant  was  an  original  con- 
tractor, and  all  the  work  done  and  materials 
famished  was  at  the .  Instance  of  said  ten- 
ants, and  without  the  actual  knowledge  of 
appellants.  The  evidence  was  conflicting  as 
to  the  knowledge  of  the  employes  of  R.  A. 
Rowan  &  Co.,  as  shown  and  admitted  to  be 
the  agent  of  appellant  for  the'  collection  of 
rents  and  care  of  the  building.  Each  of  these 
respondents,  except  Suck,  filed  two  claims, 
the  first;  one  In  each  case  being  filed  within 
60  days  after  completion  of  thdr  contract, 
and  the  second  within  90  days  after  comple- 
tion, but  more  than  60  days  thereafter.  No 
notice  of  the  completion  of  any  of  the  work 
was  filed  In  the  recorder's  otiice.  Respondent 
Suck  alleged  that  he  was  employed  by  appel- 
lants Jane  Louise  Henne  and  Jane  Louise 
Henne,  as  guardian  of  the  person  and  estate 
of  Christian  Henne,  a  minor,  through  their 
agent,  Naumann  &  Schlll,  Inc.,  to  do  certain 
work  and  td  furnish  certain  materials.  Ap- 
pellants, by  their  Joint  answer  to  each  com- 
plaint, deny  specifically  any  knowledge  upon 
their  part  of  any  of  said  alterations  or  Im- 
provements until  the  completion  thereof,  and 
deny,  for  lack  of  information  or  belief,  the 
allegations  with  reference  to  the  contract  for 
the  work  and  performance  thereof.   Naumann 


&  Schlll,  Inc.,  allowed  deftiult  to  be  taken 
against  It 

Upon  the  consolidation  of  the  cases  as 
aforesaid,  the  trial  of  the  Issues  thus  pre- 
sented was  had,  and  the  court  found  in  favor 
of  the  plaintiffs  and  resiwndents  here.  Find- 
ings were  thereafter  filed,  and  Judgment  en- 
tered foreclosing  the  liens.  The  defendants, 
appellants  here,  appeal  "from  so  much  of  the 
Judgment  entered  In  the  above-entitled  con- 
solidated actions  on  the  11th  day  of  March^ 
1916,  as  affects  In  any  manner  the  Interests 
of  the  said  defendants,  and  of  each  of  them. 
In  and  to  the  real  property  described  therein, 
and  particularly  from  so  much  of  said  Judg- 
ment as  enforces  liens  In  behalf  of  each  of 
said  plaintiffs  against  said  real  property  and 
against  the  interests  of  each  of  these  defend- 
ants therein." 

Appellants  urge  the  following  points  of 
law  as  bases  for  the  reversal  of  the  said  Judg- 
ment: That  the  court  erred  (1)  In  admitting 
in  evidence  the  claims  of  lien  because  of  a 
variance  between  the  claims  of  lien  and  th< 
allegations  of  the  complaint  and  the  testi- 
mony offered  in  support  thereof,  in  that  the 
claims  of  lien  state  an  agreed  price  for  the 
work  etc.,  whereas,  as  alleged  and  proven 
and  found  by  the  court,  no  price  for  the  work 
was  agreed  upon;  (2)  In  admitting  In  evi- 
dence the  second  claims  of  lien  in  said  cases, 
because  the  same  were  recorded  more  than 
60  dajs  after  the  completion  of  the  work;  and 
(3)  In  admitting  In  evidence  the  claim  of  lien 
of  respondent  Suck  because  of  a  material  va- 
riance between  the  statements  of  the  claim  of 
lien  to  the  effect  that  the  work  was  done  by 
and  for  the  appellants,  whereas  the  allega- 
tions of  the  complaint  and  the  evidence  of- 
fered in  support  thereof  are  to  the  effect  that 
the  work  was  done  for  Naumann  &  Schlll^ 
Inc.,  a  tenant  of  appellants.  These  may  be 
narrowed  down  to  two  points:  (1)  Error  of 
the  court  In  the  admission  of  evidence,  and 
(2)  a  material  variance  between  the  allega- 
tions and  the  prool  We  are  unable  to  agree 
with  appellants  on  the  points  raised  or  either 
of  them. 

[1]  As  to  the  latter  contention,  we  think  the 
appellants,  having  failed  to  answer  and  thus 
put  in  issue  all  the  material  allegations  of  the 
complaint,  particularly  those  which  set  forth 
the  contents  of  the  liens,  and  by  such  failure 
having  admitted  the  truth  of  the  allegations, 
are  estopped  to  raise  the  question  of  variance 
between  the  claim  of  lien  and  the  proof.  By 
such  failure  the  appellants,  as  a  matter  oH 
law,  admitted  that  respondents'  liens  con- 
tained a  statement  of  the  teems,  time  given, 
and  conditions  of  the  contract  entered  into 
between  plaintiffs  and  said  Naumann  & 
Schlll,  Inc.,  and  the  claims  of  lien  Introduced, 
therefore,  are  not  vulnerable  to  the  objection 
that  they  are  at  variance  with  the  proof. 
This  applies  to  all  respondents. 

[2]  In  the  first  claims  of  lien  filed  by  te- 
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spondents  It  tna  stated  that  the  contract  was 
agreed  upon  and  was  payable  npon  the  com- 
pletion of  the  MHitract,  wtftle  in  the  second  It 
was  stated  that  there  was  no  contract  price, 
and  that  the  reasonable  price  was  being 
charged  for  the  work  ioae.  Appellants  con- 
tend that  this  constitutes  a  fatal  variance. 
Bnt  does  It?  Respondents  admit  that  snch 
would  be  the  case  under  section  1187  of  the 
Code  of  Civil  Procedure  as  it  formerly  read, 
bnt  not  as  amended  tn  1911.  Respondents 
contend,  and  we  think  correctly  so,  that  "be- 
fore being  amended  the  section  required  tha 
lien  claimant  to  state  'the  terms,  time  givoi, 
and  conditions  of  his  contract';  but  in  1911 
the  Legislature  amended  this  section  by  pro- 
yiding  that  the  lien  should  contain,  a  state- 
ment of  'the  price,  if  any,  agreed  upon  for 
the  same,  and  '^hen  payable,  and  of  the  work 
agreed  to  be  done,  and  when  the  same  was  to 
be  done,  if  agreed  upon.'  It  is  apparent  that 
the  Legislature  by  this  amendment  was  seek- 
ing to  simplify  Oxe  preparation  of  claims  of 
lien,  and  to  relieve  the  lien  claimant  of  the 
burden  of  setting  out  the  nature  and  terms  of 
the  contract  under  which  he  was  employed 
on  the  building,  and  requiring  instead  a  state- 
ment of  the  price  he  was  to  receive-  for  his- 
work.  In  the  absence  of  any  particular 
agreement  the  law  fixes  the  compensation  at 
the  reasonable  value  thereof,  and  when  re- 
<  spendents  stated  in  their  Ilea  claims  that  the 
price  agreed  upon  was  a  certain  definite 
amount,  and  that  this  was  the  reasonable 
value  of  such  services,  they  were  stating  the 
facts  correctly.  There  is  a  wide  difference 
between  a  statement  of  the  'terms,  time  given, 
and  conditions'  of  a  contract  and  the  'price.'  " 
Appellants  admit  that  the  claims  of  -lien  first 
filed  were  filed  in  time.  As  to  them  the  only 
point  urged  was  that  of  variance.  This  ob- 
jection has  nbw  been  ruled  upon.  The  con- 
tention is  without  merit  Jarvis  v.  Frey,  1'76 
Cal.  687,  166  Pac  997. 

[3,4]  This,  therefore,  brings  for  our  con- 
sideration the  claims  of  lien  filed  after  the 
60-day  period,  but  within  90  days  after  the 
completion,  which  are  admitted  to  be  in  due 
form,  but  which  appellants  claim  were  not 
filed  within  time.  So  far  as  this  point  is  con- 
cerned, sections  1187  and  1192  of  the  Code  of 
Civil  Procedure,  we  thlnk„  control.  These 
sections  must  be  read  together.  ,  Wh^i  so 
read  and  construed,  is  there  any  room  for 
doubt  as  to  the  Intent  of  the  Legislature? 
We  think  not.  In  our  opinion  there  is  no 
question  of  knowledge  by  the  ''owner"  before 
us  for  decision.    The  court  finds  as  a  fact 


"that  all  of  the  work  described  in  plaintiffs' 
complaints  and  hereinafter  described  was 
done  by  and  with  the  knowledge,  consent,  and 
permission  of  the  defendants  herein."  This 
finding  is  not  attacked.  There  is  bo  question, 
then,  that  the  evidence  supports  the  finding. 
Hence,  in  the  light  of  the  two  sections  above 
referred  to  and  the  record  before  us,  we 
think  that  one  who  stands  by  and  sees  an- 
other improve  his  property,  without  putting 
him  on  notice,  must  be  held  responsible  for 
the  value  of  such  improvements.  Under  such 
conditions  the  owner  is  not  an  innocent  par- 
ty. There  is  no  principle  or  authority,  we 
think,  for  the  contention  of  appellants  that 
the  terms  "owner"  or  "reputed  owner"  refer 
to  anything  but  the  owner  of  the  fee.  To 
vitalize  appellants'  contention  here  would  be 
to  make  the  court  vulnerable  to  the  diarge 
of  being  guilty  of  having  enacted  "Judicial 
legislation" — ^tbe  reading  into  the  act  of 
something  entir^  fordgn  to  the  minds  of 
the  legislators  at  the  time  the  said  statutes 
were  enacted. 

Respondents  ask:  "Under  these  conditions, 
why  should  one  who  has  contributed  his  la- 
bor toward  the  construction  of  a  building,  at 
the  request  of  one  whom  he  possibly  believes 
to  be  the  owner,  be  entitled  to  <xily  60  days  as 
to  the  owner,  and  90  days  as  to  the  reputed 
owner,  f6r  filing  his  Uoi?'  Is  not  the  an- 
swer obvious?  Section  1192,  supra,  places 
the  noncontracOng  owner  in  the  position  of  a 
party  to  the  contract,  in  that  it  creates  a  con- 
clusive presumption  that  the  work  was  done 
at  his  instance  and  request  This  works  no 
har>lshlp  upon  him,  as  he  must  be  advised 
as  to  what  is  being  done  in  the  way  of  im- 
proving his  property  before  the  presumption 
arises.  Appellants  argue:  ''Manifestly,  then, 
the  owners  could  not  be  expected  to  file  a  no- 
tice of  completion.  Nor  could  they  be  estop- 
ped by  a  state  of  facts  of  which  they  knew 
nothing."  We  question  the  soundness  of  this 
argument,  as  it  seems  to  us  obvlons  that,  if 
the  owners  knew  nothing  of  the  improve- 
ments, their  Interests  could  not  be  subject  to 
lien.  In  view  of  the  court's  finding  that  the 
work  was  done  as  already  set  forth,  and  no 
notice  of  completion  having  been  filed,  re- 
spondents would  have  90  days  within  which 
to  file  their  claims.  It  follows,  then,  that 
the  second  claims  for  liens,  filed  by  respond- 
ents, were  filed  within  the  statutory  time. 

The  judgment  Is  afBrmed. 


We     concur: 
SLOANE,  X 


PINLAirSON,      P.      J. 
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ROTAI.    INDEMNITy    00.    t.    MIDLAND 

CODNTIES  PUBLIC  SERVICE  COB- 

POEATION.    (Civ.  2772.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Ang.  12,  1919.  Rehear^ 
lug  Denied  by  Supreme  Court  Oct  0,  1919.) 

1.  EUSCTBICITT  «=14(2)  —  POWEB  COMPAITT 
UUBT  HAKE  OTTT  WIRES  SAIv'trNDEB  EXIST- 
ING  CIBCUMSTANCES. 

The  duty  of  an  electric  power  company  was 
not  absolutely  to  insulate  or  otherwise  make 
safe  its  guy  wires  in  any  particular  manner, 
bat  to  make  them  safe  under  all  the  ezigendea 
offered  by  the  surrounding  circumstances. 

2.  BtECTBicm  «=>14(2)— PBECAimoNS  to  be 

-  TAKEN  TO   BENDEB  O0T  WIBE8  HAR1CLE8S. 

In  reaching  conclusion  as  to  whether  a  pow- 
er company  was  negligent  in  not  guarding 
against  the  breakage  of  gny  wires  at  the  top 
as  well  as  at  the  bottom,  the  jury  should  con- 
sider the  nature  of  the  country  in  whidi  the 
pole  was  situated,  the  occupations  of  the  per- 
sons living  thereabouts,  and  the  oaual  precan- 
tions  taken  under  similar  circumstances. 

8.  BUKJTBIOITT  «=»19(13)— IWBTBUOHORB  IN 
ACTION  TOB  INJUBIEB  BT-  DANaBBOUS  OTTT 
WIBE8  BUFITCIENT. 

In  an  action  against  a  power  company  to 
recover  by  subrogation  for  damages  for  person- 
al injuries  received  by  another  thaif  plaintiff, 
plaintiff  being  a  workmen's  compensation  in- 
surer and  having  paid  the  loss,  instructions 
held  to  cover  the  point  that  in  determining  the 
company^s  negligence,  in  relation  to  its  mainte- 
nance of  a  pole  and  high-power  wires,  the  jury 
should  consider  the  surrounding  circumstances, 
etc 

4.  Blcctbicitt  «=>19(6)  —  Btidknob  strrn- 

OIBNT    TO    SHOW    NEOXIOBNCK    IN    UAINTB- 
NANCE  OF  GUT  WISE. 

Evidence  held  to  justify  finding  that  defend- 
ant electric  power  company  should  have  antici- 
pated that  the  guy  wire  supporting  a  pole  car- 
rying high-power  wires  might  be  subjected  to 
suffident  strain,  by  contact  with  the  usual  in- 
•tramentalities  employed  in  farming  operations, 
to  cause  a  breaking  or  tearing  away  of  the 
Strands  of  the  wire,  and  a  consequent  sagging, 
and  should  have  insulated  such  wire  so  as  to 
avoid  injury  to  one  working  on  the  land. 

6.  Eleotbicitt  e=3l9(5)— Evidence  showtno 

BEASOH     TO     anticipate     INJUBT     THB0T70B 
BBEAKINQ   of  OUT    WIBE. 

In  view  of  the  phymcal  conditions  of  the 
place  where  the  pole  was  situated,  and  the  use 
to  which  the  land  was  put,  that  of  fanning,  jury 
held  justified  in  finding  that  defendant  electric 
power  company  bad  reason  to  antidpate  injury 
to  one  working  on  the  land  near  the  base  of  the 
pole  when  a  horse  straddled  a  guy  wire  and 
struggled  in  being  backed  off,  causing  the 
strands  of  the  wire  to  break. 

6.   ElLECTBICITY  $=9l8(l) — CONTBIBUTOBT  RBO- 

LIQENCE. 

One  working  in  a  barley  field  at  the  foot 
«f  A  pole  of  an  electric  power  company  held 


not  guilty  of  coatrlbntoiy  negUgence  In  at- 
tempting to  back  a  horse  off  a  guy  wire  to  tlit 
pole  which  such  liferse  had  straddled,  the  ac- 
tion resulting  in  a  breaking  of  the  strands  of 
the  wire  and  a  consequent  shock  to  the  person 
through  the  horse. 

7.  HasTEB  and  8EBVAST  «s>401— PUKADIHO 
aUFFICIENT  TO  KNFOBCK  SUBBOOATION  OV  IH- 
6UBZB   TO    BIGHTS   OF   INJUBED    XICFU>Tfi. 

Allegations  that  plaintiff  by  its  policy  of  in- 
surance insured  one  and  his  employes,  and  that 
policy  was  written  under  the  terms  of  the  Work- 
men's (Compensation,  Insurance  and  Safety  Act, 
heid  to  carry  with  it  an  implied  allegation  that 
plaintiff  was  an  insurance  carrier  entitled  to 
be  subrogated  to  the  rights  of  an  injured  em- 
ploys against  party  causing  injury. 

8.  Pleading  <s=>37  .—  Omission  of  niPLTBD 

AXUIGATION  HCUATEBIAL. 

Omission  of  an  allegation  necessarily  implied 
from  other  allegations  is  immaterial. 

9.  Masteb  and  sebtant  ^=>405(6)— Bight  xo 

SUBBOOATION  BY  WOBKVEN's  COUPXNSATIOIl 
IN8UBEB  SHOWN  BT  EVIDENCE. 

Evidence  of  plaintiff,  insurance  carrier  un- 
der the  Workmen's  C!ompensation  Act,  held 
suffident  to  show  that  a  lawful  daim  had  been 
made  by  an  injured  employ^  and  paid  by  plain- 
tiff, to  entitle  it  to  be  subrogated  to  employe's 
rights  against  party  causing  injury. 

■  Appeal  from  Sapeaior  Gomrt,  Fresno  Cona* 
ty;  H.  Z.  Austin,  Jadgei 

Action  by  the  Royal  Indemnity  Company, 
a  corporation,  against  the  Midland  Counties 
Public  Service  Corporation,  a  corporation. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Short  -A  Sutberland  and  Carl  B.  Lindsay, 
all  of  Fresno,  for  appellant. 

Everts  &  Ewlng  and  M.  K.  Wild,  all  of 
Fresno,  for  respondent 

LANGDON,  P.  J.  This  Is  an  appeal  from 
a  Judgment  rendered  on  a  verdkrt  of  a  jury 
In  favor  of  the  plaintiff  in  the  sum  of  $13,000. 
The  plaintiff  dnlms  to  be  subrogated  to  the 
rights  of  one  A.  J.  Bellah  to  recover  for  per- 
sonal injuries  alleged  to  have  been  received 
by  him  by  reason  of  the  negligence  of  the 
defendant.  The  injured  man  was  a  farm 
hand  and  was  in  the  employ  of  one  Max 
Flentge  at  the  time  of  the  accident  It  la 
claimed  by  the  plaintiff  that  the  employer 
and  employ^  were  within  the  provisions  of 
the  Workmen's  Compensation  Act,  and  that 
the  plaintiff  was  the  insurance  carrier  of  the 
employer  and  paid  the  claim  of  the  emitloyfi 
and  In  consequence  succeeded  to  his  rights 
against  the  defendant 

[1-4]  The  facts  of  the  cas^  in  so  far  as 
they  involve  the  merits,  are  as  follows:  The 
defendant  was  a  public  service  corporation 
engaged  In  the  business  of  generating  and 
transmitting    electricity    in    the    county    of 
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Fresno  and  elsewhere.  It  had  a  Une  o£  poles 
running  along  the  county  highway  Into  the 
town  of  Coalinga,  on  which  poles  ran  the 
high-power  lines  of  .the  company.  The  pole 
involved  here  was  situated  ou  the  land  leased 
and  cnltiTEted  by  the  employer  and  along 
the  line  of  the  connty  road  about  8  or  10 
feet  inside  the  line.  It  was  guyed  by  wires 
running  from  a  point  near  the  top  at  the  pole 
to  the  ground  on  either  side.  Some  of  the 
wires  on  this  pole  were  dead,  t^jut  the  lower 
wires, '  with  which  we  are  concerned  here, 
were  carrying  a  load  of  10,000  volts  of  ele<> 
trlclty.  The  gay  wires  were  insulated  at 
a  point  where,  had  they  broken  near  the 
ground  and  fallen  In  a  perpeadlcular  line 
from  the  top  of  the  pole,  the  insulation 
would  have  been  below  the  lowest  live  wire 
and  the  electricity  could  not  have  traveled 
down  their  length  to  the  Injury  of  any  one 
upon  the  ground.  On  the  day  of  the  accident, 
A.  H.  Bellah,  the  injured  man,  was  working 
in  company  with  another  man,  "Wagner,  In 
mowing  around  the  edge  of  a  field  of  barley. 
He  had  a  team  of  Dorses,. as  also  had  his 
companion.  Desiring  to  eat  Hieir  luncheon 
at  the  place  where  they  found  themselves  at 
the  noon  hour,  they  unhitched  their  horses 
and  allowed  them  to  graze,  and  retired  them- 
selves to  the  shade  of  the  wagon  to  rest 
One  of  Bellah's  horses  was  a  "snorting"  colt, 
and  he  hitched  It  to  an  older  horse.  The  old- 
er horse  in  some  way  got  astraddle  of  the 
guy  wire  of  the  defendant  Bellah  attempted 
to  back  it  oIF  of  the  wire.  There  is  conflict- 
ing testimony  regarding  the  amotint  of  fltraln 
pnt  upon  the  wire  by  the  horse  during 
Bellah's  attempt  to  release  it.  One  witness 
testifled  that  the  horse  was  plunging  and 
UiAlng,  but  Bellah  testified  that  he  was  not 
plunging.  But.  at  any  rate,  while  Bellah 
was  attempting  to  push  and  back  the  horse 
off  of  the  wire,  and  had  placed  the  bit  in  its 
month  and  was  holding  4hi  to  the  ring  there- 
of, several  of  the  strands  of  the  guy  wire 
became  detached  from  the  top  of  the  pole, 
causing  the  guy  wire  to  sag  and  come  In  con- 
tact with  a  live  wire  at  a  point  below  the 
Insulation;  the  electricity  was  conveyed 
down  the  guy  wire  Into  the  body  of  the  txocsi, 
which  was  killed  by  the  shock,  and  Bellah, 
who  was  holding  on  to  the  bit,  received  a 
severe  shock  which  threw  him  violently  to 
the  ground,  and  as  a  result  he  has  sustained 
very  serious  and  permanent  injuries.  It  ap- 
pears, that,  when  the  strands  In  the  guy  wires 
became  loosened  and  it  sagged  against  the 
live  wire,  said  guy  wire  remained  at  approxi- 
mately the  same  angle  from  the  pole  as  it 
bad  been  originally  placed,  and  the  insula- 
tion was  not,  while  it  was  held  at  such. an 
angle,  below  the  lowest  live  wire.  The  plaln- 
tifl  insists  that  a  breakage  or  palling  loose 
of  the  strands  of  the  guy  wire  where  It  vnis 
attached  to  the  pole  should  have  been  antid^ 
18SP.-ei 


pated  by  the  defendant,  and  that  it  was  Its 
duty  to  have  so  insulated  the  guy.  wire  that, 
under  any  conditions  whldi  would  cause  a 
sagging  of  the  wire,  the  insulati<m  would 
nevertheless  be  at  a  point  below,  a  place  of 
possible  contact  with  the  live  wires.  Ap- 
pellant argues  that  there  is  no  absolute  duty 
upon  defendant  to  insulate  its  guy  wires  In 
any  particular  manner,  but  that  it  Is  possible 
for  the  guy  wires  to  be.  made  so  strong  and 
to  be  placed  so  firmly  in  their  position  at  a 
safe  distance  from  the  live  wires  that  insu- 
lation would  be  unnecessary ;  in  other  words, 
that  the  relative  positions  of  tlie  wires  them- 
selves may  furnish  lasulatlon  by  means  of 
the  Intervening  air.  This  is  tacitly  admit- 
ted by  the  respondent,  who  contends,  how- 
ever, that  whether  In  the  particular  case  the 
porcelain  insulation  was  neceasary  and  its 
absenee  negligence  was  a  question  of  fact 
which  was  submitted  to  the  Jury  oBdisr  prop- 
er instructions,  and  that  the  Jury  has  found 
by  Its  verdict  that  the  defendant  was  guUty 
of  negligence  in  not  insulating  the  guy  wires 
at  a  point  below  the  Uve  wires  in  the  same 
manner  In  which  said  guy  wire  was  insulated 
at  a  point  above  the  lowest  live  wire.  Our 
conclusion  is  in  agreement  with  this  conten- 
tion of  the  appellant.  The  duty  of  the  ap- 
pellant was  not  an  absolute  duty  to  insulate 
or  make  the  wires  safe  in  any  particular 
manner.  Its  duty  was  to  make  the  >rlres 
safe  under  all  the  exigences  oSored  by  the 
surrounding  circumstances.  The  strands 
of  the  guy  wire  were  obviously  either  insoffl- 
dent  in  strength  or  Insufficiently  attached  to 
the  pole  to  retain  the  guy  wire  at  th«  proper 
angle  from  the  live  wires  under  the  circaw 
stances  presented.  Perhaps  it  was  imprac- 
ticable to  make  them  soffldently  strong  or 
sufficiently  securely  attached,  but,  if  so,  then 
aiHtellant  should  have  guarded  against  their 
breakage.  Appellant  realized  this,  duty  In 
guarding  against  breakage  at  the  bottom, 
and  yet  it  la  apparent  that  the  wire  gave  way 
more  easily  at  the  top  than  at  the  bottom 
when  subjected  to  pressure  from  the  bottom, 
the  point  at  which  it  would  seem  most  like- 
ly that  pressure  would  be  exerted.  It  there- 
fore appears  that  this  possibility  should  al- 
so have  been  anticipated  and  guarded 
against. 

True,  In  reaching  this  conduslon  the 
Jury  should  take  into  consideration  the 
nature  of  the  country  in  whldi  the  pole  was 
situated,  the  occnpadoDs  of  the  persons  liv- 
ing thereabouts,  the  usual  precanticms  tak- 
en by  electric  companies  under  similar  dr< 
cumstances,  and  such  matters.  Falrbaira  v. 
Amer.  River  Electric  Co.,  170  CaL  116,  148 
Pac.  788.  The  Jury  was  Instructed,  however, 
In  a  manner  whldi  we  think  covered  tills 
matter.  It  was  instmcted  at  the  request  erf 
defendant  that  the  owner  or  operator  of  am 
electric  plant  is  not  on  insurer  against  In- 
Jury  to  other  persons;   that  it  has  done  aU 
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the  law  reqaires  It  to  do  If  It  has  exercised 
the  care  In  the  matter  of  the  Mnstrnctlon  and 
maintenance,  operation,  and  Inspection  of 
Its  plant  necessary  so  that  the  same  will  not 
be  a  source  of  danger  or  Injnry  to  persons 
lawfully  Ih  tbe  pursuit  of  their  business  or 
pleasure;  and  that  the  care  which  the  law 
exacts  from  any  corporation  engaged  In  oper^ 
atlng  such  an  Instrumentality  is  always  In 
proportion  to  the  degree  of  danger  reason- 
ably to  be  apprehended  from  the  use  of  the 
means  employed.  The  Jury  has  followed  this 
Instruction,  we  must  presume,  and  has  found 
that  the  danger  of  these  strands  breaking 
above  or  becoming  detached  from  the  pole 
was  a  danger  reasonably  to  be  apprehended. 
The  Jury  had  before  them  the  testimony  of 
Rudolph  W.  Van  Norden,  a  consulting  en- 
gineer, who  stated  that  he  was  familiar  with 
the  usual  custom  of  equipment,  erection,  and 
maintenance  of  power  pole  lines  carrying 
Mgh-tenslon  currents,  such  as  the  lines  of 
the  defendant;  that  be  was  familiar  with 
>-he  construction  of  gay  wires  used  in  con- 
nection with  such  equipment;  that  there  are 
ways  and  methods  known  to  electrical  men, 
especially  electrical  engineers,  to  guy  poles 
in  such  a  way  that  there  Is  no  danger  to 
persons  or  property  at  the  foot  of  the  guy 
wire;  and  that  methods  of  properly  Insu- 
lating wires  were  generally  known  to  people 
skilled  in  the  business  before  the  21st  of 
April,  1916 ;  that  the  danger  of  contact  with 
a  guy  on-  which  there  is  a  circuit  such  as 
the  circalt  in  this  case,  carrying  10,000  volts, 
would  be  obviated  by  Inclosing  a  breaker  or 
insulator  In. that  guy  wire  at  such  a  point 
-that  If  contact  between  the  guy  wire  and 
the  circuit  should  occur  from  any  cause 
whatever,  the  current  could  not  follow  down 
the  guy  wire  and  pass  through  a  person  in 
c<mtact  with  the  guy  wire;  that  If  the  insu- 
lator were  not  at  a  point  where  the  guy  wire 
could  not  toudh  any  power  wire,  so  that  there 
would  be  a  continuation  of  the  circuit  to  the 
ground,  it  would  cease  to  be  a  safety  device. 
It  also  appears  from  the  record  that  the  pole 
is  located  in  a  field  planted  with  barley,  and 
that  the  barley  was  planted  right  up  to  the 
line  of  the  pole.  The  barley  was  being  cut 
and  horses  were  being  used  in  connectlm 
with  the  cutting — all  of  which  Is  a  usual  and 
necessary  use  of  the  land  on  which  the  pole 
is  situated.  We  think  that  the  jury  was 
Jnstifled  in  ooncluding  that  the  defendant 
should  have  anticipated  that  the  guy  wire 
might  be  subjected  to  suflRcient  strain  by  con- 
tact with  the  usual  instmmentaUties  em- 
l^oyed  in  farming  operations,  to  cause  a 
breaking  or  tearing  away  of  the  strands  of 
the  wire  and  a  consequent  sagging  of  the 
wire,  and  should  have  insulated  its  guy  wires 
■o  as  to  avoid  injury  to  others  in  the  event 
of  such  an  occurrence. 

[S]  Counsel  for   appellant   very   ably  ai>- 
pies  that,;  even  though  the  negligence  of  .the 


defendant  In  not  insulating  its  guy  wires  be 
admitted,  yet  such  negligence  was  not  the 
proximate  cause  of  the  injury  to  Bellah,  and 
that  such  negligence  would  not  have  caused 
any  Injury  to  Bellah  except  for  an  independ- 
ent Intervening  cause  over  which  the  defend- 
ant had  no  control,  which  was  the  struggles 
of  the  horse  during  Bellah's  attempt  to  ba(^ 
him  off  of  the  wire,  causing  a  breakage  or 
detachment  of  the  strands  of  the  g^ny  wire. 
We  shall  consider  some  of  the  authonties  re- 
lied upon  by  appellant.  In  the  case  of  Pol- 
lonl  V.  Ryland,  28  Cal.  App.  61,  161  Pac.  296, 
the  court  said,  quoting  from  a  federal  case: 

"An  injury  that  ia  not  the  natural  consequenos 
of  negligence,  and  which  would  not  have  re- 
sulted from  it  but  for  the  interposition  of  some 
new,  independent  cause  that  could  not  have  been 
antidpated,  ia  not  actimiabls." 

It  is  said  in  the  case  of  Bank  of  Savings 
V.  Murfey,  68  Cal.  at  page  462,  9  Pac.  at 
page  847,  quoting  from  Beach  on  Contribu- 
tory Negligence: 

"An  act  is  the  .proziiaate  cause  of  an  event, 
when,  in  the  natural  order  of  tikings  and  under 
the  drcumstances,  it  would  neoessarUy  produce 
that  event,  when  it  is  the  first  and  directed 
power  produdng  the  result,  the  causa  caosans 
of  the  schoolmen." 

Also,  quoting  from  Cooley  on  Torts: 

"If  the  wrong  and  resulting  damages  are  not 
known  by  common  experience  to  be  usually  and 
naturally  in  sequence,  and  the  damage  doei 
not,  according  to  the  ordinary  course  of  events, 
follow  from  the  wrong,  then  the  wrong  and  the 
damage  are  not  suffidently  conjoined  or  concat- 
enated, as  cause  and  effect,  to  support  the  ac- 
tion." 

Was  the  entanglement  of  the  horse  in  tlie 
wire  an  "independent  cause  that  could  not 
have  been  antldpated,"  as  said  in  the  fed- 
eral case;  or  was  it  "in  the  natural  order  of 
things  under  the  circumstances,"  or  would 
the  damage  "in  the  ordinary  course  of  events 
follow  from  the  wrong,"  as  said  by  onr  own 
Supreme  Court?  Appellant  argues  that  it 
had  no  reason  to  anticipate  such  a  happening. 
We  think,  in  view  of  the  physical  conditions 
of  the  country  where  the  pole  was  situated 
and  the  use  to  which  the  land  was  put,  the 
jury  was  justified  in  finding  that  the  defend- 
ant had  reason  to  anticipate  an  accident  of 
the  general  nature  of  the  one  that  occurred 
in  tills  case.  It  is  not  necessary  that  the 
defendant  should  have  antidpated  this  pre- 
cise accident  City  of  Dixon  v.  Scott,  181 
ni.  116,  64  N.  E.  897.  The  question  of  proxi- 
mate cause  was  submitted  to  the  jury  un- 
der proper  Instructions. 

[I]  We  cannot  agree  with  the  appellant 
that  Bellah  was  guilty  of  contributory  negli- 
gence. He  had  the  right  to  assume  that  the 
guy  wire  was  safe,  either  by  reason  of  its 
strength  or  by  reason  of  proper  insulation. 
He  was  doing  nothing  nnusoal  or  foolhardy 
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for  a  man  diarged  wlfb  his  dntles  and  per- 
forming Ms  work.  In  aasistlng  the  borse  in 
disentangling  itself  from  the  wires. 

[7, 1]  Appellant  further  contends  that  the 
complaint  has  no  express  allegation  that  the 
plaintiff  is  an  insarance  carrier,  and  that  it 
is  only  by  such  an  allegation  that  plaintiff 
can  bring  itself  within  the  terma  of  tlie  law 
snbrogating  it  to  the  rights  of  Bellah.  The 
amended  complaint  alleges  that  prior  to  the 
2l8t  day  of  April,  1916,  the  plaintiff,  by  its 
policy  of  insnrance  in  writing,  did  insure  the 
said  Max  Hentge  and  his  employes  at  the 
time  of  the  making  of  the  policy ;  that  said 
policy  was  written  ander  and  in  conformity 
with  the  terms  of  a  certain  act  of  the  Legis- 
lature, designated  as  tlie  "Workmen's  Com- 
pensation, Insnrance  and  Safety  Act,"  etc 
(St  1913,  p.  279).  This  allegation,  under  the 
law  respecting  insnrance  compaides,  carries 
with  it  an  implied  allegation  that  the  plain- 
tiff was  an  insurance  carrier.  The  omission 
of  an  allegation  necessarily  implied  from 
other  allegHtlons  is  immaterial.  RIchter  t. 
Union  Land,  etc.,  Co.,  129  Cal.  367,  62  Pac  88. 

[t]  Appellant  also  contends  that  there  was 
a  f^ure  on  the  part  of  the  plaintiff  to  prove 
tliat  the  policy  of  insurance  which  was  intro- 
duced in  eyldence  had  been  properly  execut- 
ed by  the  plaintiff  company,  and  that  there- 
fore there  was  a  failure  of  proof  of  the  al- 
legation tliat  Bellah  had  made  a  lawful  claim 
to '  the  Insurance  company  which  is  neces- 
sary, under  the  compens^itlon  act,  to  work 
a  subrogation  of  the  Insurance  carrier.  The 
question  arose  over  proof  of  the  making  of 
a  lawful  claim  by  Bellah.  If  it  be  true  tliat 
proof  of  the  execution  of  the  policy  was  in- 
sufficient, there  is  yet  sufficient  proof  tl>at 
the  company  ratified  its  policy  and  paid  tl>e 
money  to  Bellah  under  said  policy.  Bellah's 
dalm  would  be  a  lawful  claim  whether  made 
onder  a  iwlicy  which  bad  been  properly  is- 
sued in  the  beginning,  or  whi(^  bad  been 
defectively  executed  by  the  agents  of  the 
company  and  afterwards  ratified  by  said  com- 
pany. In  either  event  the  policy  would  be 
good,  and  the  claim  would  be  lawfoL  We 
think  there  was  sufficient  proof  that  a  law- 
ful claim  had  been  made  by  Bellah  and  paid 
by  the  plaintiff  company,  to  entitle  the  plain- 
tiff to  be  subrogated  to  the  rights  of  the  in- 
jured man. 

The  other  objections  of  the  appellant  we 
consider  to  be  without  merit  and  to  require 
no  discussion  bere.  Counsel  for  appellant 
conceded  upon  the  oral  argument  that  if  de- 
fendant was  liable  under  the  law  tb»  judg- 
ment was  not  excessive.  It  therefore  ap- 
pears that  substantial  justice  has  been  done 
between  the  parties. 

The  judgment  Is  affirmed. 

We  concur:    BBITTAIN,  J.;    HAVEN,  X 
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(District  Court  of  Appeal,  Second  IMstrict,  Di- 
vision 2,  CaUfomia.     Aug.  14,  1919.) 

1.  Nbouokhob  «=385(1)  — DirBNSK  or  oon- 

TBIBUTOBT    HEGUQEMOK    APFLJES    TO    OHU,- 
DBEN.' 

The  defense  of  contributory  negligence  may 
be  invoked  in  actions  on  behalf  of  cliildren  who 
are  of  an  age  sufficient  to  exercise  discretion 
for'  the  avoidance  of  an  injury  to  themselves, 
the  age  of  discretion  depending  on  the  dr- 
Comstances  and  the  intelligeuce  and  capacity 
of  the  child. 

2.  NBOuaENOB    €=>142  —  Findino    as    to 

CHIIrD'S       CONTKIBUTOBT      NSOLIQENCI      SOT 
BBQUIBBD  BT  FLEADINOS. 

Where  the  complaint  on  behalf  of  an  in- 
fant mn  down  by  a  motorcar  alleged  that 
he  was  a  child  of  tender  years,  but  did  not 
allege  that  he  was  non  sui  juris  in  so  far  as 
legal  accountability  for  contributory  neglig^ce 
is  concerned,  no  such  issue  was  tendered,  and 
no  finding  thereon  was  necessary. 

8.  INTANTS  «=3l02— In  ACTIONS  BT  OTTABDIAIf 
AD  UTBM  PLEADIMe  UVWt  AIXXOB  AND  OOOBI 

nHD  imrANi'B  agb. 
In  action  by  guardian  ad  litem  of  an  infant, 
it  is  proper  for  the  complaint  to  allege,  and 
the  court  to  find,  the  age  of  the  infant;  for, 
unless  the  infancy  exists,  suit  could  not  be 
brought  by  guardian  ad  litem. 

4.  Appbai.  ahd   bbbob   «sa931(l)  —  Cobbbci 

Buuc  AB  TO  conibibutobt  nxolioenox  or 

INrANT  PBE8UUED  APPLIED  BT  OODBTS. 

In  an  action  by  infant  for  injuries  where 
the  court  trying  case  without  a  jury  found 
against  the  infant,  it  will  be  presumed  on  at>- 
peal  that  the  court  applied  the  correct  rule  of 
law  as  to  contributory  negligence. 

6.  NxouoENCx  ®=>85(2) — Cabb  bBquibbd  or 

CHILD  DEPENDS  ON  AOX  AHD  OIBOUMSIANCXS. 

A  child  is  only  required  to  exercise  the  de* 
gree  of  care  expected  from  a  child  of  his  age 
and  capacity  under  like  circumstances. 

8.  Nbquoknce    «S>111(1)  —  Gknebal    atxb- 

MBNT   or   NEOLiaBNCX  SUrriCIKNT. 

A  cwnplaint  dtarging  negligence  in  general 
terms  is  sufficient. 

7.  Tbial  «=>404(4)— ViNDiHas  constbcbd  as 
A  whole. 

Findings  are  to  be  read  as  a  whole,  ancC 
if  possible,  are'  to  be  interpreted  so  as  to  up- 
hold the  general  judgment,  and,  imless  there  is 
an  irreconcilable  conffict  between  the  general 
and  special  findings,  the  general  ones  will  gov- 
ern. 

8.  HlORWATS  4s»184(^>— MOTOBIST  NOT  CON- 
CLtrsIVKLT  NXOLIOXNT  THOUGH  DBIVINO  ON 
WBONO  8IDB  or  HIGH  WAT. 

Under  the  Motor  Vehicle  Act  in  force  at 
the  time  an  infant  was  struck  by  an  aotomo- 
bUe  (St.  1913,  p.  646,  {  20),  a  motorist,  though 
he  was  driving  on  the  left  side  of  the  highway, 
the  right  being  occupied  by  the  tracks  of  a 
trolley,  cannot  be  conclusively  presumed  neg- 
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ligent  and  to  bare  been  violating  tbe  act,  tbougb 
there  was  no  express  finding  that  it  was  not 
practicable  for  bim  to  drive  en  the  right  side 
ot  the  road. 

9.  HiOHWATS  «=s>184(S)— Generai,  and  spe- 
cial ITNDINQS  IN  ACTION  FOB  INJUBISS  BT 
AUTOUOBILK    NOT   OONFUOTINa. 

In  an  action  on  behalf  of  an  infant  mn 
dovn  on  a  highway  by  a  motorcar,  held,  that 
Qie  general  finding  that  the  motorist  waa  not 
gnUty  of  negligence  was  not  in  conflict  with 
a  special  finding  that  he  was  driving  on  the 
left-hand  side  of  the  road,  it  being  found  that 
the  right-hand  aide  waa  occnpied  by  a  trolley 
Une,  for  it  may  well  be  assumed  in  favor  of 
the  general  finding  that  it  waa  not  practicable 
to  drive  a  motorcar  on  the  right-hand  side  of 
the  road,  and  so  the  motorist  did  not  violate 
the  Motor  Vehicle  Act 

Appeal  from  Saperior  Court,  Los  Angeles 
County;   Leslie  R.  Hewitt,  Judge. 

Action  by  Harold  Todd,  Infant,  by  I.  J. 
Todd,  his  guardian  ad  Utem,  against  W.  W. 
Orcntt  From  a  Judgment  for  defendant, 
plalntUI  appeals.    Affirmed. 

Drew  Pruitt,  Jobn  F.  Imel,  and  O.  C.  Cas- 
well, all  of  Los  Angeles,  for  appellant 

Duke  Stone^  ct  Los  Angles,  for  respond- 
ent 

FINLATSON,  P.  3.  A  boy  nine  years  of 
age,  brought  this  action  by  his  guardian  ad 
litem,  to  recover  damages  for  personal  in- 
juries caused  by  an  automobile  driven  by 
defendant  Tbe  case  was  tried  by  tbe  court 
Without  a  Jury.  Judgment  was  given  for  de- 
fendant and  plaintlfl  appeals  therefrom. 

The  accident  occurred  on  Monte  Bella  road, 
which,  east  of  the  city  limits  of  the  dty  of 
Los  Angeles,  is  an  extension  of  Stephenson 
avenue  and  runs  In  an  easterly  direction 
from  the  dty  limits.  It  Is  crossed  by  Bonnie 
Beach  place.  It  was  at  a  point  30  to  40  feet 
east  of  tbe  easterly  line  of  Bonnie  Beach 
place,  and  approximately  In  the  center  line 
of  Monte  Bella  road,  that  defendant's  auto- 
mobile collided  with  plalntlflt.  Tbe  com- 
plaint alleges  the  negligence  in  general  lan- 
guage, as  follows: 

"On  the  8d  day  of  June,  1915,  the  defendant 
*  *  *  operated,  guided,  ran  and  condncted 
■aid  automobile  in  such  a  careless,  negligent 
reckless,  wrongful  and  unlawful  manner  that 
•aid  automobile  *  *  *  .  ran  into,  upon  and 
ovw  the  plaintilL'' 

It  also  is  alleged  In  the  complaint  that— 

"At  the  time  of  said  acddent  said  plaintiff 
was  a  child  of  tender  years,  and  it  was  without 
any  fault  on  his  part  that  caused  or  contributed 
to  said  injury," 

Defendant  answering,  denied  the.  negli- 
gence as  alleged,  and  also  denied  that  the  In- 
jury was  without  any  fault  on  plaintifTs 
part  contributing  thereto.    As  a  special  de- 


fense, defendant  alleged  tbat  wbatever  In- 
juries were  sustained  by  plaintiff  were  due 
to  his  own  contributory  negligence  In  running 
In  front  of  the  automobile.  In  its  findings 
tbe  court  found  that  at  the  time  of  tbe  ao> 
ddent  defendant  was  operating  bis  automo- 
bile "in  a  proper  and  careful  manner,  and 
without  any  negligence  on  his  part";  also, 
that  plaintiff  "was  guilty  of  negligence  which 
proximately  caused  bis  collision  with  de- 
fendant's automobile."  The  case  comes  to 
us  on  the  Judgment  roll  without  any  bill  of 
exceptions  or  transcript  of  the  evidence. 

[1]  Appellant  complains  of  tbe  findings  be- 
cause the  court  did  not  spedflcally  find 
whether  or  not  plaintiff  "was  sul  Juris  and 
chargeable  with  contributory  negligence 
which  would  preclude  a  recovery  of  damages 
for  bis  injury."  Kvery  minor  is,  of  course, 
non  sul  Juris  in  the  broad  acceptation  of  tbe 
term.  But  counsel,  we  assume,  by  their  use 
of  the  language  Just  quoted  from  their  brle^ 
Intend  tbat  the  term  should  be  taken  in  a 
narrower  sense  and  mean  to  be  understood 
as  dalmlng  tbat  the  findings  are  Insufficient 
merely  because  the  court  did  not  specifically 
find  tbat  plaintiff's  age  was  such  that  be 
could  not  entirely  escape  all  legal  account- 
ability. 

An  infant  may  be  so  very  young  that,  like 
an  idiot  or  a  lunatic,  no  negligence  may 
legally  be  imputed  to  him.  But  not  all  In- 
fants are  in  that  dass.  "It  is,"  says  Mr. 
Beach,  "a  question  of  capacity,  and  It  has 
been  found  a  very  difficult  question,  and 
has  been.  In  many  cases,  a  very  fruitful 
source  of  controversy  as  to  what  age  Is  suffi- 
cient to  constitute  an  infant  sul  Juris.  Un- 
less the  child  is  exceedingly  young  it  la 
usually  left  to  the  Jnry  to  determine  the 
measure  of  care  required  of  the  particular 
child  in  the  actual  drcumstances  of  the  case. 
Where  there  Is  no  doubt  as  to  the  capadty  of 
the  child,  at  one  extreme  or  tbe  other,  to 
avoid  damage,  tbe  court  will  dedde  it  as  a 
matter  of  law."  Beach  on  Contributory  N^- 
Ugenoe,  i  117.  It  has  been  held  tbat  a  diiid 
seven  or  eight  years  of  age  is  capable  of  tak* 
Ing  ordinary  care  of  himself,  and  may  be 
guilty  of  negligence.  Gllleside  v.  McGow- 
an,  100  Pa.  144,  46  Am.  Rep.  365;  Messenger 
V.  Dennle,  187  Mass.  197,  60  Am.  Rep;  295. 
The  rule  is  that  tbe  defense  of  contributory 
negligence  may  be  Invoked  in  actions  by  or 
on  behalf  of  dilldren  who  are  of  an  age  suffl- 
dent  to  exercise  discretion  for  the  avoidance 
of  injury  to  themselves.  The  law  does  not 
fix  this  age  of  discretion.  It  may  depend 
upon  the  character  of  the  injury,  the  circum- 
stances under  which  it  occurred,-  and  tbe  siae^ 
intelligence,  and  capadtr  of  tbe  dilld. 

[2-S]  The  complaint  here,  while  alleging 
that  plaintiff  was  nine  years  of  age  at  the 
time  of  the  accident,  did  not  allege  that  be 
was  non  sui  Juris,  In  so  far  as  tegal  accoant- 


^ssFor  other  casta  ■«a  lamo  topic  and  KJSY-NUMBBR  In  sU  Kar-Numbsred  Plgwta  nod  lodexM 


Digitized  by 


Google 


Cal.) 


ability  for  contributory  negligence  is  con- 
cerned. No  Bucb  Issne  was  tendered,  and  no 
such  finding  was  necessary.  The  complaint 
does  allege,  and  the  answer  admits,  tbat  at 
the  time  of  the  accident  plaintiff  was  "a  child 
of  tender  years."  It  was  not  necessary  nor 
proper  to  allege  or  find  that,  because  plaintiff 
was  a  child  of  trader  years,  he  was  not  sul 
juris  or  chargeable  with  contributory  negli- 
gence. It,  of  course,  was  proper  for  the  com- 
plaint to  allege,  and  the  coart  find,  the  age 
of  plaintiff.  This  was  necessary  In  order  to 
show  that  it  was  proper  for  him  to  appear 
by  a  guardian  ad  litem.  But  with  respect  to 
the  question  of  negligence  on  his  part,  his  age 
was  only  a  probative  fact,  as  mnch  so  as  if, 
bad  he  been  an  adult,  he  were  blind  or  deaf. 
The  ultimate  question  of  fact  is:  Was  he 
guflty  of  contributory  negligence?  And  we 
must  assume  that,  in  solving  that  question, 
the  court  applied  the  correct  rule  of  law, 
which  is  that  plaintiff  was  required  to  exer- 
cise the  same  degree  of  care,  no  more  and  no 
less,  than  would  be  expected  from  a  child 
of  his  age,  or  which  children  of  his  years 
ordinarily  exercise  under  like  circumstanc- 
es, taking  into  consideration,  not  only  the 
boy's  age,  but  his  capacity  for  understanding. 
Studer  v.  Southern  Pacific  C!o.,  121  Cal.  400, 
53  Pac.  942,  66  Am.  St.  Rep.  39;  George  v. 
Los  Angeles  By.  Co.,  126  Cal.  357,  58  Pac.  819, 
46  L.  R.  A.  829,  77  Am.  St  Rep.  184;  Quill  v. 
Southern  Pacific  Co.,  140  CaL  268,  73  Pac. 
991;  OahlU  v.  Stone  Co.,  167  Cal.  126,  138 
Pac.  712. 

[1, 7}  Appellant  contends  that  the  Judg^ 
ment  is  not  suported  by  the  findings.  The 
basis  for  this  claim  is  that  the  details  of  the 
accident,  as  disclosed  by  the  court's  findings, 
show,  according  to  appellant,  that  respondent 
was  guilty  of  negligence  and  that  appellant 
was  not.  As  already  pointed  ont,  the  com- 
plaint charged  defendant's  alleged  negligence 
in  general  terms,  as,  indeed,  plaintiff  had  the 
right  to  do.  Stephenson  t.  Southern  Pacific 
Co.,  102  Cal.  143,  34  Pac.  618,  86  Pac.  407; 
Pigeon  V.  Fuller,  1B6  Cal.  691,  105  Pac.  976; 
Stein  V.  United  Railroads,  159  Cat.  368,  113 
Pac.  663.  The  negligence,  thus  pleaded,  was 
the  ultimate  fact.  Upon  this  issue  the  court 
found  against  plaintiff,  in  a  finding  that  di- 
rectly traverses  the  negligence  as  alleged  in 
the  complaint  The  court  might  hare  stopped 
with  this  finding  negativing  negligence  on  the 
part  of  defendant  as  alleged  in  the  complaint, 
but  it  went  on  and  found,  in  more  detail, 
certain  other  facts — facts  which  appellant 
claims  are  Inconsistent  with  the  court's  find- 
ings that  defendant  was  not,  and  that  plain- 
tiff himself  was,  guilty  of  negligence.  Find- 
ings are  to  be  read  as  a  whole,  and,  if  pos- 
sible, are  to  be  Interpreted  so  as  to  uphold 
the  judgment.  And  unless  there  is  an  ir- 
reconcilable conflict  between,  the  general  find- 
ing that  defendant  was  not  negligent  and  the 
findings  as  to  the  particulars  upon  which  ap- 
pellant relies,  the  Judgment  must  be  affirmed. 
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[1,1]  The  court  found  that  at  the  place 
where  the  collision  occurred  the  street  from 
curb  to  curb,  is  56  feet  wide;  that  on  the 
south  side  of  the  street  are  two  interurban 
street  car  tracks;  that  the  most  northerly 
rail  is  6  or  6  feet  south  of  the  center  line 
of  the  street;  and  that  "by  reason  of  thesa 
said  street  car  tracks  and  the  condition  of 
the  street  on  the  south  side  of  said  street, 
the  traffic,  both  east  and  west  along  said 
Stephenson  ayenue,  is  confined  almost  en^ 
tlrely  to  the  northerly  half  of  said'  street" 
Defendant  was  driving  in  an  easterly  direc- 
tion. So  that  ordinarily,  it  would  liaye  been 
his  duty  to  keep  to  the  sonth  of  the  center 
line  of  the  street — that  is,  on  the  right-hand 
side  of  the  highway.  The  court  further 
found  that,  at  the  time  of  the  collision,  de- 
fendant was  driving  his  automobile  along 
the  right-hand  side  "of  said  traveled  portion 
of  said  roadway,"  i.  e.,  along  the  right-hand 
side  of  that  portion  of  the  highway  that  lies 
to  the  north  of  the  most  northerly  rail ;  that 
he  was  operating  his  automobile  in  a  careful 
manner;  but  that  plaintiff,  while  attempting 
to  cross  from  the>  north  to  the  sonth  side  of 
the  street  suddenly  emerged  from  behind  a 
vehicle,  and  before  defendant  was  aware  of 
his  presence  so  as  to  avoid  a  collision,  ran 
against  defendant's  aut<Hnoblle  and  was  In- 
jured. 

It  is  provided  by  the  Motor  Vehicle  Act 
then  In  force  (section  20,  Stats.  1018,  p.  646), 
that  the  driver  of  an  automobile,  "wherever 
practicable,  shall  travel  on  the  right-hand 
side"  of  the  highway.  The  court  did  not  find, 
in  so  many  words,  that  it  was  not  "prac- 
ticable" for  respondent  to  drive  on  the  right- 
hand  side  of  the  road.  Appellant  contends, 
therefore,  that  because  the  court  found  that 
respondent  was  not  driving  on  the  right- 
hand  side  of  the  road,  negligence  must  con- 
clusively be  presumed  in  the  absence  of  a 
finding  expressly  declaring  that  it  was  not 
practicable  for  him  to  drive  to  the  right  of 
the  center  line  of  the  street  It  does  not 
clearly  api)ear  from  the  findings  that  re- 
spondent's autoraobile  was  wholly  to  the  left 
of  the  center  line  of  the  road.  We  shall, 
however,  resolve  the  doubt  in  appellant's 
favor  and  assume  that  the  automobile  was 
wholly  to  the  left  of  the  center  line.  But 
even  so,  the  findings  do  not  disclose  any  ir- 
reconcilable conflict  l)etween  the  general 
finding  of  an  absence  of  negligence  on  re- 
spondent's part  and  the  more  particular  de- 
tails of  the  accident  as  disclosed  by  the  oth- 
er findings.  If  the  court  had  expressly 
found  that  at  this  particular  place,  it  was 
"practicable"  for  respondent  to  drive  on  the 
right-hand  side  of  the  street,  there  then 
would  have  been  a  basis  for  the  claim  of  a 
direct  antagonism  between  the  general  find- 
ing that  defendant  was  not  negligent  and 
the  other  facts  found  by  the  court  But  the 
findings  do  not  say  that  it  was  practicable 
for  respondent  to  driv^  on  the  right-hand 
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■Ide  of  tbe  highway  at  .the  place  where  the 
accident  happened.  There  Is  therefore  no 
Irreconcilable  conflict  In  the  findings  of  the 
coart.  Furthermore,  from  the  facts  found 
It  may  well  be  that,  at  the  place  where  the 
accident  happened,  it  in  fact  was  not  prac- 
ticable to  drive  on  the  right-hand  side  of  the 
highway,  and  that  it  was  proper  to  drive,  as 
tbe  court  found  respondent  did,  on  the  right- 
hand  side  of  the  "traveled  portion,"  1.  e.,  on 
the  right-hand  side  of  that  part  of  the  street 
which  lies  north  of  the  most  northerly  of  the 
interurban  street  car  rails.  The  greater  por- 
tion of  the  southerly  half  of  the  road  seems 
to  have  been  occupied  by  the  interurban 
street  car  tracks.  It  is  possible  tbere  were 
ties  between  the  rails  that  stood  up  above  the 
general  surface  of  the  road.  At  any  rate, 
the  findings  state  that  it  was  because  of 
"the  condition  of  the  street  on  the  south 
aide,"  as  well  as  by  reason  of  the  presence 
of  ttte  street  car  tracks,  that  traffic,  both 
east  and  west,  was  "confined  almost  entir^ 
to  the  northerly  half  of  said  street."  If,  as 
is  quite  possible^  there  were  large  ties,  above 
ground,  between  the  rails,  i  almost  all  of  the 
aoatberly  half  of  the  highway  would  have 
been  unsoitable  for  ordinary  vehicular  travel, 
and  its  use  by  automobiles  may  not  have  l>e«a 
practicable.  Under  such  drcumstances,  neg- 
ligence cannot  be  conclusively  presumed 
from  the  fact  that  defendant  was  driving  on 
the  right-hand  side  of  that  part  of  the  street 
along  which  horse-drawn  and  motor  vehicles, 
going  in  either  direction,  ordinarily  travel. 
See  Stohlman  v.  Martin,  28  Cal.  App.  338, 
152  Pac.  319. 
Judgment  affirmed. 

We  concur:     SLOANB,  3.',    THOMAS,  J. 


DODGE!  V.  CHAPMAN  et  aL    (Civ.  2926.) 

(District  Court  of  Appeal,  Second  District,  Divi- 
sion 2,  California.    Aug.  11,  1019.) 

1.  LaNDLOBD  and  TKNAIfT  <s>33  —  PaBOL 
AOBEEICENT  ir  WrTHODT  CONSIDEBATIOR  VH' 
XTFECTUAJi   TO   UODIFT   IfASB. 

Checks  given  by  tenants  for  a  reduced 
amount  of  rent,  and  receipts  given  therefor  by 
the  landlord  in  full  payment,  were  not  evidence 
of  any  contract  on  the  landlord's  part  to  reduce 
the  rent;  the  landlord's  agreement,  therefore, 
to  receive  a  reduced  rent  for  a  limited  time,  was 
not  in  writing,  and,  being  without  consideration, 
was  ineffectual  to  modi^  ^the  lease. 

2.  PbINCIPAI,  AND  SURKTT  «=»9&— SUBETIES 
FOB  TENANTS  NOT  BELEASED  BT  t.ANDL0BD'S 
ACCEPTANCE  FOB  A  TIUE  OF  BEDUOBD  BENTAU 

Sureties  on  the  bond  of  tenants  were  not 
rdeased  as  for  any  alteration  of  the  tenant's 
contract  by  the  landlord's  act  in  accepting  for 
several  months  amounts  of  rent  leas  than  was 
due  under  the  lease,  for  which  he  gave  receipts 
in  fulL 


3.  Pbinoifal  and  subbtt   «s>88  —  Accicft- 

ance  fob  a  tdib  of  beddceo  bknt  not 

dischaboe  of  subeties  in  lease. 

Acceptance  by  a  landlord  from  his  tenants 

of  a  reduced  rent  for  several  months,  for  which 

he  gave  receipts  in  full,  in  no  way  altered  or 

extended  the  liability  of  the  sureties  on  the  tea- 

ants'  bond  in  the  penal  stun  of  $3,000  to  work 

their  discharge. 

Appeal  from  Superior  Court,  Los  Angles 
County;    Paul  3.  McCormlck,  Judge. 

Action  by  S.  C.  Dodge  against  J.  W.  Chap- 
man, W.  ik  Altenburg,  and  others.  From 
Judgment  against  pu/lntift  as  to  the  named 
defendants,  be  appeals.  Reversed,  and  case 
remanded  for  new  trial  as  to  the  named  de- 
fendants. 

W.  J.  Ford  and  Ford  &  Hanunon,  all  of 
Los  Angeles,  for  appellant 

Arthur  Wright  and  George  W.  Somerville, 
both  of  Los  Angeles,  for  respondents. 

SLOANB,  J.  The  plaintlS,  Dodge,  execut- 
ed a  lease  of  a  rooming  house  property  to  (me 
Plevros.  The  lessee  was  not  privileged  to 
assign  without  lessor's  written  consent.  An 
agreement  was  made  whereby  plaintifl  con- 
sented to  an  assignment  negotiated  by  Plev- 
ros to  the  defendants  Chas.  D.  Chapman  and 
Anna  B.  ChaiHuan,  husband  and  wife,  on  con- 
dition that  the  Chapmans  fumldi  a  bond  in 
the  penal  sum  of  $3,000  for  their  faithful 
performance  of  the  conditions  of  the  lease. 
The  Chapmans  furnished  such  bond,  with 
themselves  as  principals,  and  the  defendants 
J.  W.  Chapman  and  W.  L.  Altenbnrg  as  sure- 
ties. The  assignment  was  made  by  the  orig- 
inal lessee,  and  accepted  by  the  asstgnees; 
and  the  lessor,  plaintiff  here,  indorsed  on  the 
lease  his  written  consent  to  the  assignment. 
The  lease  was  for  a  term  of  several  years, 
and  the  stipulated  rent  for  the  period  cover- 
ed by  this  action  was  $485.75  per  month, 
payable  in  advance.  The  rent  payments  were 
kept  np  for  a  considerable  time,  but  ultimate- 
ly became 'in  arrears  In  the  sum  of  $1,863; 
whereupon  the  lessor,  Dodge,  brought  this 
action  against  the  Chapmans,  assignees  un- 
der the  lease,  and  J.  W.  Chapman  and  W.  U 
Altenburg,  sureties  on  the  bond,  ^nie  as- 
signees and  principals  on  the  bond,  Chas.  D. 
Chapman  and  Anna  B.  Chapman,  defaulted, 
but  the  two  sureties  answered,  setting  np 
against  their  liability  as  guarantors,  among 
other  defenses,  that  the  plaintiff,  lessor,  had 
entered  Into  an  agreement  with  their  princi- 
pals subsequent  to  the  execution  of  the  bond, 
whereby  the  obligation  for  which  they  were 
guarantors  had  been  changed,  and  that  they 
were  thereby  exonerated  from  liability  there- 
on. The  trial  court  found  against  them  as  to 
the  other  defenses,  but  made  a  finding  in 
their  favor  as  to  exoneration  by  reason  of 
unauthorized  modification  of  the  lease  c<mi- 
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tract.  Judgment  was  for  the  plaintiff  against 
tbe  defaulting  principals,  but  against  him  as 
to  the  sureties  on  the  bond.  From  this  lat- 
ter part  of  the  Judgment  plaintiff  appeals. 

As  tbe  findings  were  against  the  respond- 
ents on  the  other  grounds  of  their  defense, 
and  they  are  not  appealing,  the  only  ques- 
tion to  be  considered  here  is  whether  the  evi- 
dence Justified  the  findings  of  the  trial  court 
that  they  were  exonerated  from  liability  as 
guarantors  by  a  subsequent  alteration  of  the 
lease  contract. 

[1,2]  The  alleged  alteration  or  modifica- 
tion of  tbe  obligations  under  the  lease  rests 
on  the  following  undisputed  facts :  After  the 
assignees  under  the  lease  had  been  in  posses- 
sion for  a  few  months,  they  complained  to 
the  plaintiff,  their  lessor,  that  they  were, 
during  tbe  dull  summer  months,  unable  to 
pay  the  full  stipnlated  monthly  rental  of 
$485.75,  and  the  lessor  orally  consented  to  re- 
mit from  the  amount  the  sum  of  $60  per 
month,  for  the  months  of  June,  July,  and 
August  of  tliat  year,  and  to  accept  $435.75 
for  each  of  these  months  In  full  satisfaction 
of  the  rentals  for  that  period.  This  arrange- 
ment was  made  on  the  2d  of  June,  1914,  and 
thereupon  the  assignees  of  the  lease  gave  him, 
their  lessor,  a  check  for  $435.75  for  the 
.  month  of  June,  and  be  In  turn  gave  them  a 
y  receipt  for  the  month's  rent,  designating 
therein  the  full  monthly  rental  of  $486.75. 
.This  procedure  was  repeated  for  the  months 
of  July  and  August,  and  was  continued  for 
two  or  three  months  thereafter,  when  the  as- 
signees of  the  lease  defaulted  In,  and  entire- 
ly discontinued,  the  payment  6f  any  rent  at 
all,  resulting  in  the  arrears  ofjrentals  which 
form  the  basis  of  this  action.  I  There  was  no 
consideration  to  plaintiff  for  the  reduction  of 
rent  granted,  and  the  agreement  to  make  the 
reduction  was  not  In  wrlttnat  -The  trial 
court  found  that  this  agreem^  was  an  al- 
teration of  the  lease  contract,  and  that  it 
was  "partly  oral  and  partly  written" ;  but  to 
reach  this  conclusion  the  court  erroneously, 
we  think,  construed  the  checks  given  for  the 
reduced  amount,  and  the  receipts  given 
therefor  in  full  payment,  as  being  memoran- 
da or  writings  constituting  part  of  such  an 
agreement.  These  instruments  may  be  evi- 
dence tending  to  show  thht  the  plaintiff  re- 
ceived a  less  amount  than  the  lease  called 
for  in  full  payment  of  the  monthly  rental, 
but  they  do  not  evidence  any  contract  to  re- 
duce the  rent  The  receipt,  which  was  the 
only  writing  signed  by  the  plaintiff  relating 
to  this  matter,  on  Its  face,  In  fact,  indicates 
that  the  full  amount  of  the  rents  was  col- 
lected. The  checks  drawn  by  the  assignees  of 
the  lease  merely  constitute  an  instrument  of 
payment  of  a  certain  sum  of  money,  and  have 
no  more  evidentiary  force  than  would  bank 
bills  received  in  payment  under  the  same  cir- 
cumstances.   The  agreement,  then,  to  receive 


for  a  limited  time,  a  reduced  monthly  i-ental 
was  not  in  writing,  and  was  supported  by  no 
consideration.  As  an  agreement  in  modifica- 
tion of  the  lease,  it  therefore  was  without 
force  or  effect.  There  was  no  period  of  time, 
under  the  lease,  when  any  installment  of 
rent  was  due  and  unpaid,  that  the  terms  of 
the  lease  could  not  have  been  enforced  for  the 
full  amount  In  legal  effect,  then,  we  have^ 
merely  this  condition:  For  a  period  of  sever- 
al months  the  lessor  accepted,  without  any 
binding  agreement  or  obligation  to  do  so,  a 
less  amount  than  the  lease  called  for  in  full 
satisfaction  of  the  rentals  for  that  period^ 
Conceding  that  the  obligation  to  pay  the  stip- 
ulated monthly  rental  was  satisfied  by  these 
payments,  yet  the  contract  was  not  altered 
any  more  than  it  would  have  been  if  the  full 
amount  had  been  paid.  It  was  no  concern  of 
the  sureties  how  these  payments  were  made. 
The  landlord  could  have  taken  his  pay  in 
"chips  and  whetstones"  if  be  saw  fit  He 
could  have  given  back  to  his  tenants  the 
whole  amount  of  the  r^its  received,  had  be 
wanted  to,  wifhont  (Atanging  tbe  obllgattons 
of  the  lease. 

Section  ;!810  of  the'  Civil  Code  provides 
that  "a  guarantor  is  exonerated,  except  ao 
far  as  be  may  be  Indemnified  by  the  princi- 
pal, if  by  any  act  of  the  creditor,  without  the 
consent  of  tbe  guarantor,  the  original  obliga- 
tion of  tbe  principal  is  altered  in  any  respect 
or  the  remedies  or  rights  of  tbe  creditor 
against  the  principal.  In  respect  thereto,  in 
any  way  impaired  or  suspended."  It  might 
Just  as  reasonably  be  argued  that  the  accept- 
ance, when  due,  of  the  full  amount  of 
monthly  rentals  called  for  by  the  lease,  "al- 
ters" the  original  obligation  of  the  principal, 
and  "impairs  and  suspends  the  rights  of  tbe 
creditor  against  the  principal,"  as  to  make 
such  contention  as  to  the  acceptance  of  a  par- 
tial payment  in  full  satisfaction.  Either  way 
it  does,  in  a  sense,  alter  the  obligation.  It 
terminates  it  But  the  terms  of  tbe  cpntract 
have  not  been  changed.  If  the  lessor  had  en^ 
tered  Into  a  binding  and  enforceable  agree- 
ment changing  the  terms  of  the  lease  as  to 
tbe  monthly  rentals,  a  different  question 
would  be  presented.  But  here  the  verbal 
agreement  on  which  the  reduced  payments 
were  received  was  invalid.  "A  promise  by  a 
creditor,  which  for  any  cause  is  void,  or  void- 
able by  blm  at  bis  option,  does  not  alter  tbe 
bbllgatlon  or  suspend  or  impair  the  remedy," 
Within  the  meaning  of  section  2819.  (Civ. 
Code,  {  2820).  The  acceptance  of  a  lesser" 
amount  in  satisfaction  of  tlie  monthly  install- 
ment then  due  was  a  matter  outside  of,  and 
entirely  Independent  of,  the  lease  contract 
The  alleged  oral  agreement  never  had  any 
executory  force  as  a  contract  modifying  the. 
lease,  however  effective  the  payments  may 
have  become  after  their  acceptance  in  fuU 
satisfaction  of  the  roat  installments. 
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.  Sacb  seems  to  have  been  tbe  effect  of  the 
ruling  of  the  Supreme  Court  in  Slnnlge  T. 
Oswald,  170  Cal.  55,  148  Pac  203,  and  In  Es- 
tate of  McDougald,  146  Cal.  198,  79  Pac.  875. 
In  the  former  of  these  decisions,  where  it 
was  claimed  that  the  lease  was  changed  by 
tbe  acceptance  of  a  reduced  rait,  tbe  court 
says: 

"The  finding  that  there  was  no  diang«  in  the 
terms  of  the  lease  in  the  alleged  particular  of 
reducing  the  rent  is  sustained  by  the  evidence. 
Concessions  of  the  Iiind  that  were  shown  by  the 
defendants,  when  supported  by  a  consideration, 
are  valid  to  the  extent  that  a  lower  rent  has 
been  tendered  and  accepted  as  satisfaction  in 
fall  of  tbe  installments  thna  paid.  They  are 
not  sufficient  to  establish  a  change  in  the  writ- 
ten contract  so  as  to  aSect  the  amoont  of  future 
installments." 

In  tbe  case  Just  cited  there  was  alao  in- 
volved the  liability  of  guarantors,  as  in  tbe 
case  at  bar ;  bat  the  guarantors  there  did  not 
raise  the  question  of  exoneration  by  the  al- 
leged change  in  the  terms  of  the  rentals. 
That  such  voluntary  reductions  In  rent  do 
not  discharge  guarantors  is  held  In  the  fol- 
lowing decisions:  Preston  V.  Huntingdon,  67 
Mich.  139,  34  N.  W.  279 ;  Dodd  v^  VacoTich. 
38  Mont  188,  99  Paa  296;  Ullmann  Realty 
Co.  V.  Hollander,  66  Misc.  Rep.  348,  128  N.  X. 
Snpp.  772.  The  rale  contended  for  by  re- 
spondents, and  laid  down  by  section  2819  of 
the  Civil  Code,  that  any  nnanthorlzed  altera- 
tion In  the  terms  and  obligations  of  the  con- 
tract secured  releases  tbe  anreties,  and  Oils 
Irrespective  of  whether  or  not  the  surettes 
are  Injured  or  benefited  by  the  change,  is 
conceded.  They  have  a  right  to  stand  <m  the 
precise  contract  guaranteed  by  them,  and  are 
bound  by  no  other.  But,  as  already  pointed 
ont,  the  alteration  must  be  one  that  affects 
tbe  executory  character  of  tbe  contract 

We  find  that  most  of  tbe  authorities  pre- 
sented by  respondents  are  not  applicable 
here,  for  the  reason  that  they  desl  with  a 
state  of  facts  which  show  that  valid  and  en- 
forceable alterations  in  the  obligation  under 
consideration  had  been  made.  Perhaps  the 
strongest  case  presented  by  respondents  is 
that  of  Driscoll  v.  Winters,  122  CaL  65,  64 
Pac.  387,  where  the  guarantor  was  exonerat- 
ed because  of  a  change  in  the  contract  for 
which  he  had  pledged  himself,  which  was  for 
the  payment  by  bis  principal  for  16  three-gal- 
lon cans  of  milk  daily  for  the  period  of  on^ 
year.  It  appears  In  that  case  that  "the  con- 
tract was  modified  to  the  extent  that  Winters 
[the  principal]  should  purchase  only  IS  cans 
of  milk  daily."  Just  how  this  change  In  the 
obligation  of  the  principal  was  effected  does 
not  appear;  but  the  court  finds  that  the  con- 
tract was  altered  in  this  respect  and  we  are 
bound  to  presume  that  it  was  done  in  such  a 
way  as  to  make  a  valid  and  binding  change 
in  the  terms  of  the  contract  Respondents 
rely,  also,  on  the  rule  laid  down  In  Tuohy  t. 


Woods,  122  Cal.  665,  65  Pac.  683;  but  in  that 
case  the  creditor  gave  a  written  extension, 
for  a  valuable  consideration,  on  the  llabilitj' 
covered  by  the  guaranty.  As  against  this  we 
find,  in  the  case  of  Stroud  v.  Thomas,  138 
Cal.  274,  72  Pac.  1008,  96  Am.  St  Rep.  Ill, 
where  tbe  surety  claimed  his  dlsdiarge  by 
reason  of  an  extension  of  time  of  payment  of 
the  liability  for  which  he  had  become  a  sure- 
ty, that  there  was  no  exoneration  of  the  sure- 
ty by  reason  of  tbe  fact  that  the  agreement 
for  extension  was  Invalid  and  unenforceable 
for  want  of  consideration.   The  court  says : 

"The  principal  defense  in  the  ease  is  that  aris- 
ing upon  the  extension  of  time.  The  court  finds 
that  on  August  1,  1898,  after  the  note  became 
due,  the  plaintiff  received  $150  on  account  of 
overdue  interest  and  thereupon  agreed  to  extend 
the  time  of  payment  one  year,  and  that  tlie  agree- 
ment was  wldioat  consideration.  •  •  •  Thia 
payment  •  •  *  merely  satisfied  to  that  ex- 
tent the  debt  dne^  and  did  not  constitute  a  con- 
sideration for  the  agreement  A  promise  made 
withont  any  consideration  is  not  binding.  Con- 
sequently the  agreement  for  the  extension  of 
time  was  not  a  valid  promise,  and  would  not 
bind  the  plaintiff  to  forbear  suit  npon  the  note 
daring  the  time  specified  in  the  agreement" 

It  iB  true  that  the  soreties'  liability  arose 
here  on  the  original  instrument  and  was  not 
an  Independent  contract  of  guaranty;  but 
the  principle  involved  is  applicable,  as  the 
snrefy  would  have  been  discharged  from  lia- 
bility If  tbe  agreement  extending  time  to  the 
principal  obligor  had  been  enforceable.  "An 
agreement  for  forbearance  founded  on  an  on- 
enforceatde  agreement  even  though  carried 
out  by  the  creditor,  will  not  discharge  the 
surety."  Brandt  on  Suretyship  (4th  Ed.)  i 
876;  24  Am.  te  Bng.  Enc.  of  Law,  pp.  S26» 
829;  Halliday  v.  Hart  80  N.  Y.  474;  Ingels 
T.  Sutliff,  36  Kan.  444, 13  Pac.  828. 

[3]  There  is  no  merit  in  respondents'  argu- 
ment that  the  reduction  in  the  rent  In  this 
case  extended  the  liability  of  tbe  sureties. 
Tbe  ^,000  named  in  tbe  bond  is  tbe  amount 
of  the  penalty  of  the  bond,  and  tbe  liability 
of  the  sureties  extended  to  any  unpaid  rents 
during  the  term  of  the  lease,  not  exceeding 
the  aggregate  amount  of  $3,000.  The  accept- 
ance of  a  reduced  rent  when  takeq  in  full 
satisfaction  of  the  amount  due,  in  no  way 
dianged  tbe  UablUty  on  the  bond.  We  think 
the  trial  court  misaK>rehended  the  effect  as 
evidence  of  a  written  agreement  of  the 
checks  and  receipts  exchanged  between  tbe 
parties  in  the  reduced  payment  of  the  month- 
ly rentals. 

Appellant  asks  for  an  order  directing  Judg- 
ment in  his  favor  against  the  sureties  on  his 
bond.    This  we  cannot  do  under  the  findings. 

The  Judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial  as  to  the  defendants 
J.  W.  Chapman  and  W.  L.  Altenburg. 

We  concur:  FINLATSON,  P.  X;  THOM- 
AS, J. 
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HOLMES  et  al.  r.  HALSTID  et  aL 
(No.  9103.) 

(I^apreme  Court  of  Oklahoma.    Sept  23,  1919.) 

(Syllahui  hy  the  Court.) 

1.  JuBT  «s>14(2>— Action  or  Notes  and  to 
FOBEOLOBK  LiEM  Triable  bt  Jubx. 

In  an  action  to  recover  judgment  on  prom- 
Issory  notes  executed  by  defendants  and  for 
foreclosure  of  mortjfage  lien,  made  to  secure 
their  payment,  where  issue  is  joined  as  to  the 
indebtedness  du^  the  case  is  one  properly  tri- 
able before  a  Jury,  as  provided  in'  section  4993, 
Rev.  Laws  1910. 

2.  Pbiscipai.  and  Aobnt  «s»24  —  Aoknct 
Question  or  Fact  fob  Jubt. 

Agency,  when  made  an  issue,  is  a  question 
of  fact,  to  be  determined,  in  proper  cases,  by 
the  jury,  from  all  the  facts  and  circumstances 
in  evidence. 

3.  Aptbai.  and  Bbbob  <6=9l066— Tbiai.  «=s>250 
— Abstbact  Inbtbuctionb,  Not  Apfucabu 
TO  Issues,  Habicless  Ebbob  Unless  Mis- 
leading. 

While  it  is  error  for  the  court  to  Instruct 
the  jury  upon  questions  of  law  not  applicable 
to  the  issues  involved,  or  evidence  in  support 
thereof,  even  though  the  instruction  correctly 
states  an  abstract  proposition  of  law,  yet  the 
giving  of  such  instruction  wUl  not  afford  ground 
fur  reversal,  unless  it  is  apparent  that  the  in- 
struction was  calculated  to  confuse  or  mislead 
the  jury,  to  the  prejudice  of  the  losing  party. 

4.  Tbial  «=>260(1)— Ihstbuction  Covebbd  bt 
Given  Instbuction  PRorEBLT  Denied. 

It  is  not  error  for  the  court  to  refuse  a 
requested  charge,  when  the  same  proposition 
is  covered  by  the  instructions  given,  and  which, 
taken  as  a  whole,  fairly  submit  to  the  Jury  the 
law  applicable  to  the  case. 

Error  from  District  Court,  Love  County; 
W.  F.  Freeman,  Judge. 

Action  by  Edward  S.  Holmes  and  Ralph 
W.  Holroes,  a  partnersblp  doing  business 
under  the  firm  name  of  R.  B.  Holmes  &  Sons, 
against  L.  B.  Halstld  and  S.  R.  Halstld.  Us 
wife,  Willard  P.  Holmes,  Mollie  L.  Jordan, 
and  J.  L.  Jordan.  Judgment  for  defendants 
L.  B.  Halstid  and  S.  R.  Halstld,  and  against 
defendant  Holmes,  and  plaintiffs  bring  error. 
Affirmed. 

Hatchett  &  Ferguson,  of  Durant,  for  plain- 
tiffs In  error. 

H.  H.  Brown  and  R.  B.  Brown,  both  of 
Ardmore,  for  defendants  in  error  Halstld. 

SHARP,  J.  Plaintiffs'  action  against  de- 
fendants L.  B.  Halstid  and  S.  R.  Halstid  was 
to  recover  personal  Judgment  on  three  prom- 
issory notes  for  the  principal  sum  of  $1,800, 
and  to  foreclose  a  real  estate  mortgage,  given 
to  secure  their  payment  Defendant  Willard 
P.  Holmes  was  the  holder  of  a  Junior  mort- 


HOLMES  T.  HALSTID 
<18t  P.) 

gage  made  by  the  Halstlds  contemporaneous- 
ly with  the  execution  of  the  mortgage  to  R. 
B.  Holmes  &  Sons,  and  was  made  a  party 
to  the  foreclosure  proceedings,  in  order  that 
his  right,  title,  and  Interest  therein  ml^t 
be  decreed  subject  to  ,the  plaintiffs'  mort- 
gage. The  petition  also  charged  that  Mollle 
L.  Jordan  and  J.  L.  Jordan  asserted  some 
right,  title,  or  interest  in  the  premises,  and 
they  were  made  parties  defendant  in  order 
that  such  Interest,  if  any,  might  be  fore- 
closed. Defendant  WiUard  P.  Holmes  filed 
his  answer  and  cross-petition  against  bis  co- 
defendants  Ia  B.  Halstid  and  S.  R.  Halstid, 
and  asked  for  a  personal  Judgment  against 
them  In  the  sum  of  $180,  and  fOr  a  foreclo- 
snra  of  his  mortgage.  The  Halstlds  an- 
swered, admitting  the  giving  of  the  notes 
and  the  making  o:^he  mortgage,  and  charged 
that  they  had  never  received  any  portion 
at  the  loan,  and  that  hence  they  were  not  in- 
debted to  the  plaintiffs  in  any  sum.  Defend- 
ants also  filed  a  cross-petition  against  their 
codefendants  Mollie  L.  Jordan  and  J.  L.  Jor- 
dan, upon  which  Issue  was  Joined,  and  also 
filed  their  answer  or  reply  to  the  answer  and 
cross-petition  of  the  defendant  Willard  P. 
Holmes,  which  answer  was  to  the  effect  that, 
no  consideration  having  passed  to  them  for 
the  principal  loan  in  favor  of  R.  B.  Holmes 
&  Sons,  they  were  not  on  account  thereof  in- 
debted to  said  defendant  Answer  was  also 
filed  by  the  Halstlds  to  the  cross-petition  of 
the  defendants  Mollie  L.  Jordan  and  J.  L. 
Jordan.'  At  the  trial  of  the  foreclosnre  pro- 
ceedings by  the  idalntlffs  and  defendant  Wil- 
lard P.  Holmes,  a  bearing  of  the  issues 
joined  between  the  Halstlds  and  the  Jordans 
was  continued  for  the  term.  The  Judgment 
was  in  favor  of  the  Halstlds,  and  against 
the  plaintiffs  and  the  defendant  Willard  P. 
Holmes. 

Prom  the  adverse  Judgment,  defendant 
Willard  P.  Holmes  has  not  appealed,  so  that 
the  only  question  presented  Is:  Should  the 
Judgment  in  favor  of  the  Halstlds  and' 
against  the  plaintiffs,  R.  £.  Holmes  &  Sons, 
be  atQrraed?  The  brief  of  plaintiffs  in  error 
contains  four  principal  assignments  of  error : 
(1)  The  case  was  not  properly  triable  before 
a  Jury.  (2)  The  verdict  of  the  Jury  and  the 
Judgment  entered  thereon  Is  not  supported 
l^  the  evidence.  (3)  Error  in  giving  In- 
struction No.  7.  (4)  Error  In  refusing  to 
give  requested  instruction  Na  4. 

[1]  Plaintiffs'  action  was  one  "for  the  re- 
covery of  money,"  within  the  meaning  of 
section  4993,  Revised  Laws.  It  was  their 
contention  that  the  Halstlds  were  indebted 
to  tlieiu  in  the  sum  evidenced  by  their  notes. 
This  was  denied  by  the  Halstlds,  who  in  ef- 
fect set  up  a  failure  of  consideration  for  the 
notes,  which,  if  established,  entitled  them  to 
a  verdict.  The  primary  issue  was  whether, 
notwithstanding  the  execution  of  the  notes, 
defendants  were  indebted  to  plaintiffs  in  any 


4=9For  other  caa«  sea  mnw  topic  and  KET-NUMBBR  In  all  Ker-Numbered  Dtsesta  and  Index** 


Digitized  by 


Google 


970 


183  PACIFIC  REPORTER 


(OU. 


/ 


amount.  SnCh  being  tbe  nature  of  plain tUteT 
action  and  of  tlie  issue  joined,  the  defendants 
were  oititled  to  a  Jury  trial  as  a  matter  of 
riglit.  Sherman  t.  Randolph,  13  Okl.  224, 
74  Pac.  102;  Maas  v.  Dunmyer,  21  Okl. 
434,  96  Pac.  591 ;  Bi;ewer  t.  Martin,  40  OU. 
350,  138  Pac.  166;  Hartsog  ▼.  Berry,  46 
Okl.  277,  145  Pac.  828. 

[2]  Was  Jesse  L.  Jordan  the  agent  of  the 
plaintifTs  or  of  the  Halstids  in  procuring  the 
loan?  The  effect  of  the  jury's  verdict  sus- 
tained defendants'  contention  that  Jordan 
was  not  their  agent  This  conclusion  is 
sufficiently  established  by  the  evidence.  The 
application  for  the  loan  was  made  out  on  a 
blank  form  addressed  to  Wlllard  P.  Holmes, 
of  Kansas  City,  Mo.,  who  was  named  as  Hal- 
Btid's  agent  "to  negotiate  me 'a  loan  of  $1,- 
800,"  In  consideration  of  •hlch  Halstid  was 
to  pay  a  commission  of  $90  cash  ahd  execute 
two  commissicm  notes  in  the  sum  of  990  eact>. 
Throughout  the  application  autbority  was 
conferred  upon  Holmes  to  do  numerous 
things,  among  which  were  to  perfect  the  title, 
procure  abstract,  pay  the  taxes,  etc.  At  the 
ocmcluslon  of  the  application,  notwithstanding 
the  power  conferred  on  Wlllard  P.  Holmes 
In  the  matter  of  procuring  the  loan,  it  was 
also  provided  that  Jordan  should  act  as  the 
local  agent  of  Halstid  in  negotiating  the 
loan.  To  this  application  Jordan  signed  the 
name  of  L.  B.  Halstid,  adding  immediately 
below  the  signature  the  words,  "By  Jesse 
li.  Jordan,  Agent"  Jordan  testified  that  he 
was  "getting  a  loan  for  Halstid"  and  also 
represented  the  Jennings  Investment  Com- 
pany. His  testimony  In  respect  to  the  rela- 
tionship of  the  Jennings  Investment  0<Hn- 
pany  and  S.  E.  Holmes  Sc  Sons  is  as  follows: 

"Q.  Mr.  Jordan,  do  yon  know  what  relation 
the  Jennings  Investment  Company  had  with 
B.  E.  Holmea  &  Son?  A.  No,  sir;  don't  know 
exactly.  I  understood  they  represented  Holmea; 
don't  know  for  sure.  Q.  I  will  ask  you  this 
question:  Was  this  loan  made  throngh  the 
Jennings  Investment  Company?  A.  Yes,  sir. 
It  was  made  throngh  the  Jennings  Investment 
Company.  Q.  The  check  they  sent  you  on  be- 
half of  R.  E.  Holmes  &  Sons  was  sent  yon  by 
the  Jennings  Investment  Company?  A.  Tea, 
sir;  and  all  the  loan  papers  were  made  oat  by 
them." 


The  net  proceeds  of  the  loan,  after  deduct- 
ing various  items  of  expense,  was  $1,696, 
which  sum  the  Jennings  Investment  Com- 
pany remitted  the  Jordan  Company  Septem- 
ber 3,  1914,  Inclosing  its  check  for  $54  com- 
mission. On  May  22,  1914,  Halstid  signed 
an  order,  addressed  to  Wlllard  P.  Holmes, 
authorizing  the  payment  of  the  net  proceeds 
of  the  loan  to  the  Jennings  Investment  Com- 
pany. This  order.  It  Is  urged,  authorized 
Jordan  to  apply  the  proceeds  of  the  loan  In 
settlement,  or  partial  settlement,  at  least,  of 
Halstid's  indebtedness  to  hlra.  The  foregoing 
testimony  was  offered  by  the  plaintiffs,  and 


of  itself,  aside  from  the  testimony  of  the  de- 
fendants and  that  of  the  witness  Wicker, 
who  had  formerly  worked  for  the  Jordan 
Company,  and  at  the  time  of  the  trial  was  a 
member  of  the  firm,  tended  strongly  to  show 
that  throughout  the  negotiations  Jordan  was 
the  agent  of  the  lender,  and  not  of  the  bor- 
rower. He  received  no  commissicHi  from  the 
latter,  but  Instead  either  he  or  his  firm  was 
paid  a  commission  by  the  former.  Halstid 
was  Indebted  to  Jordan  (though  the  amount 
of  the  Indebtedness  was  In  controversy),  and 
the  loan,  according  to  the  terms  of  the  appli- 
cation, was  procured  partly  for  the  purpose 
of  paying  the  purchase  price  of  the  land. 
This  indebtedness  Jordan  was  interested  in 
collecting,  and,  according  to  his  own  testi- 
mony, did  collect,  hy  keeping  the  proceeds 
and  crediting  Halstid  therewith.  The  fact 
that  Halstid  signed  an  order  that  the  pro- 
ceeds of  the  loan  should  be  paid  to  the  Jen- 
nings Investment  Company  did  not  make  Jor- 
dan Halstid's  agent,  or  authorize  him  to 
keep  and  apply  the  money  on  Halstid's  In- 
debtedness, without  the  latter's  ctmsent  This 
fact  was  recognized  by  plaintlSia,  who  asked 
Jordan  if  Halstid  authorized  him  "to  pay  the 
taxes  and  in  paying  the  debt  that  was  doe 
you."  To  this  inquiry  Jordan  answered  In 
the  affirmative,  and  was  then  asked: 

"Q.  Did  he  give  yon  written  authority,  or 
oral?  A.  Jnst  oral.  He  was  kept  posted  of  all 
expenses.     His  wife  was  with  him." 

This  testimony  was  flatly  contradicted  by 
both  Halstid  and  his  wife.  The  case  is  one 
that  comes  clearly  within  the  rule  of  agency 
announced  in  Bell  v.  Riggs,  34  Okl.  834,  127 
Pat  427,  41  L.  R.  A.  (J(.  S.)  1111;  Goss  v. 
SorreU,  33  OkL  586,  127  Pac.  436;  Porter  v. 
Wold,  34  Okl.  253,  127  Pac.  432;  Union  Cen- 
tral Ufe  Ins.  Co.  v.  Pappan,  36  Okl.  344. 
128  Paa  716.  The  unauthorized  insertion 
by  Jordan  of  bis  name  as  Halstid's  local 
agent  In  negotiating  the  loan,  when  In  fact 
he  was  agent  of  and  represented  the  Jen- 
nings Investment  Company,  and  which  com- 
pany had  paid  his  commission,  was  evidence 
sufficient  for  the  jury  to  find  that  Jordan 
was  in  fact,  as  he  himself  testified,  the  agent 
of  the  Jennings  Investment  Company,  and 
which  company  directly  represented  the  lend- 
er. The  question  of  agency  is  a  question  of 
fact  Midland  Savings  &  Loan  Co.  v.  Sutttm, 
30  OkL  448,  120  Pac.  1007;  Wrought  Iron 
Range  Co.  v.  Leach,  32  OkL  706,  123  Pac 
419;  Iowa  Dairy  Sep.  Co.  v.  Sanders,  40 
OU.  666,  140  Pac.  406;  Whltcomb  v.  OUer, 
41  OkL  331,  137  Pac.  709;  Central  Mort- 
gage Co.  V.  Midilgan  State  Life  Ins.  Co^ 
43  OU.  33,  143  Pac.  ^75.  So,  also.  Is  the 
question  of  the  scope  of  an  agency.  Bicker 
National  Bank  v.  Stone,  21  OkL  833,  97  Pac. 
577;  Mullen  v.  Thaxton,  24  OU.  643.  104 
Pac.  359;  St  Louis  Cordage  Mills  ▼.  West- 
em  Snpply  Co.,  54  OkL  767,  IM  Pac:  646. 
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[3]  InstracMon  Ko.  T  Is  complained  of  aa 
both  an  Incorrect  statement  of  the  law,  and 
as  an  invasion  of  the  province  of  the  jury, 
and  therefore  misleading  and  prejudicial. 
It  Is  subject  to  neither  of  the  objections 
lereled  against  it  The  Instruction  appears 
to  be  almost  a  literal  copy  of  the  sixth  .para- 
graph of  the  syllabus  in  Allison  y.  Omnuney, 
166  Pac.  691,  and,  as  Stating  an  abstract 
proposition  of  law,  Is  correct  It  may  be 
that  all  of  the  elements  which  entered  Into 
the  agency  in  that  case  were  not  present  In 
the  trial  below;  but  that  fact  alone  would 
not  be  ground  for  reversal.  Gaierally  speak- 
ing, it  Is  error  to  give  an  instruction  which 
has  no  applloatlon  to  the  Issues  involyed,  or 
to  the  evidence  In  support  tl^ereof,  although 
It  states  a  correct  principle  of  law.  Tet  a 
cause  will  not  be  reversed  for  the  giving  of 
such  instruction,  unless  It  is  apparent  that 
it  was  calculated  to  mislead  or  confuse  the 
Jury,  to  the  prejudice  of  the  losing  party. 
Payne  v.  McCormlck  Harvesting  Co.,  11  Okl. 
318,  66  Pac.  287;  Pearson  v.  Yoder,  30  Okl. 
lOS,  134  Pac.  421,  48  L.  R.  A.  (N.  S.)  334,  Ann. 
Cas.  1916A,  62;  Chickasaw  Compress  Go.  ▼. 
Bow,  47  Okl.  576, 149  Pa&  1166;  Brownell  y. 
Moorehead,  165  Pac.  408.  Supporting  this 
rule,  see  38  Cyc.  1621,  where  In  the  foot-' 
notes  cases  are  cited  from  courts  of  last  re- 
sort of  88  states  of  the  Union,  and  f  rem  the 
Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit. We  cannot  say,  from  an  examination 
of  the  record,  that  the  giving  of  this  Instruc- 
tion was  calculated  to  mislead  or  confuse 
the  Jury,  or  that  It  "probably  resulted  in  a 
miscarriage  of  Justice."  The  other  instruc- 
tions given  are  not  seriously  complained  ofl 
Taken  as  a  whole,  the  Jury  were  correctly 
instructed  upon  the  law  of  agency,  which 
was  the  controlling  question  for  their  con- 
sideration and  determination. 

[4]  Finally,  it  is  urged  that  the  court  erred 
In  refusing  to  give  requested  Instruction  No. 
4.  This  instruction  was  to  the  effect  that, 
even  though  the  Jury  should  find  that  Jordan 
was  the  agent  of  plaintiffs,  or  if  the  money 
advanced  on  the  loan  "was,  with  the  consent 
of  defendants,  applied  on  their  Indebted- 
ness," then  defendants  could  nol;  complain, 
and  the  Jury  should  in  that  event  return  a 
verdict  for  the  plaintiffs.  The  instruction 
correctly  stated  the  law;  but  upon  an  ex- 
amination of  Instruction  No.  8,  we  find  that 
the  requested  instruction  was  given  in  sub- 
stance— that  is,  the  Jury  were  told  that  if 
they  believed  Jordan  was  plaintiffs'  agent 
they  should  find  for  defendants,  unteu  they 
believed  that  Jordan  received  and  applied 
the  money  in  cancellati(«  of  the  defendants' 
debt  with  their  consent 

From  an  examination  of  the  entire  rec- 
ord, we  are  of  the  opinion  that  no  preju- 
dicial errors  were  committed  In  the  trial  of 


the  case.    The  Judgment  of  the  trial  court  Is 
therefore  affirmed. 

OWEN,  C.  Jn  and  KANB,  BAINET, 
FITCHFORD,  JOHNSON,  McNBUiLfc  and 
HIGGINS.  JJ..  concur. 


KANOTBX  REFINING  CO.  y.  BONIFIELD. 
(No.  9322.) 

(Supreme  Court  of  Oklatioma.    July  16,  1919. 
Rehearing  Denied  Oct  7,  1919.) 

(Syllahiu  iy  the  Court.) 

1.  114STBB    AND    SXBVANT    «SS>268(20)  — PHTI- 

TiON  Must  Avcb  That  Fcilow  Sebvant 
Cadsinq    Injuby    was    Incokpbtbnt,    to 
Knowusok  of  Masteb. 
In  an  action  by  a  servant  against  his  master 
for  injuries  caused  by  the  negligence  of  a  fel- 
low servant  the  petition  must  aver  that  the  fel- 
low servant  was  incompetent  for  or  unskilled  in 
the  work  In  which  he  was  engaged,  and  that  the 
master   negligently   employed   or   retained  him 
with  knowledge,  actual  or  constructive,  of  his 
incompetency  or  nnskillfalness,  that  the  plain- 
ti£  wag  ignorant  thereof,  and  that  the  injury 
was  caused  by  the  negligence  of  said  servant 

2.  Masteb  awd  Sebvant  «=9266(12)— Plain- 
tiff Must  Pbovk  Fsixow  Sebvant  Caus- 
INO  Injubt  was  Inooufbtxnt  to  Knowl- 
KDOX  OF  Masteb. 

In  an  action  by  a  servant  against  his  master 
for  injuries  received  by  the  negligence  of  a 
fellow  servant  the  burden  is  on  plaintiff  to 
prove  that  the  fellow  servant  was  incompetent 
or  unfit  to  perform  the  work  in  which  he  was  en- 
gaged, and  that  the  master  was  negligent  in  em- 
ploying him,  or  retaining  him  after  discovering 
his  incompetency  or  onfitneas,  and  that  the  in- 
jury complained  of  was  the  result  of  or  caused 
by  such  incompetency  or  unfitness. 

3.  Masteb  and  Skbvant  «=»170,  177— Masteb 
SEI.ECTINO   Fellow    Sebvant    with    Pbu-  • 
DBNOE  Not  Liable  fob  Injttbt  fbom  His 
Nxslioknce. 

The  law  imposes  upon  a  master  the  duty  to 
exercise  reasonable  care,  such  care  only  as  men 
of  reasonable  and  ordinary  prudence  exercise, 
in  the  selection  and  retention  of  servants,  and 
when  he  has  discharged  this  duty,  he  cannot  be 
held  responsible  for  injuries  resulting  from  the 
negligence  of  the  servants  so  selected,  in  an' ac- 
tion by  a  servant  against  him  for  injuries  result- 
ing ttvm  tiie  negligence  of  a  fellow  servant 

4.  Apfxai.  and  Ebbob  «=3l001(3)  —  Whxbb 
These  is  Entibe  Failube  of  Evidence 
JuDQUENT  Will  be  Set  Aside. 

It  is  the  established  rule  in  tills  state  that 
where  there  is  any  evidence  that  reasonably 
tends  to, support  the  verdict  it  will  not  be  dis- 
turbed on  appeal ;  but,  where  there  is  an  entire 
failure  of  any  evidence  to  support  the  verdict, 
the  verdict  and  judgment  wUl  be  set  aside. 
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Commissioners'  Opinion,  Division  No.  2. 
Error    from    District    Court,    Woodward 
County;   J.  C.  Roberts,  Judge. 

Action  bx  S.  Bonlfield  against  the  Kanotex 
Reflning  Company.     Judgment  for  plaintiff, 
■  and  defendant  brings  error.    Reversed  and 
remanded,  with  directions. 

H,  H.  Montgomery,  of  BartlesvUle,  and  D. 
P.  Marum,  of  Woodward,  for  plaintiff  in  «r 
ror. 

SwlndaU  &  Wybrant,  of  Woodward,  for  d^ 
fendant  in  error. 

DAVIS,  C.  On  the  24th  day  of  Jane,  1915, 
defendant  in  error,  hereinafter  referred  to  as 
plaintiff,  commenced  this  action  against 
plaintiff  in  error,  herdnafter  referred  to  a.s 
defendant,  to  recover  the  sum  of  $2,800  as 
damages  alleged  to  have  been  suffered  by 
plaintiff  wtiile  engaged  as  an  employs  of  de- 
fendant 

Defendant  is  a  cori>oration  organized  un- 
der the  laws  of  Kansas,  and  as  such  corpora- 
tion was  engaged  In  doing  business  in  this 
state  on  the  date  that  the  injuries  complain- 
ed of  were  received  by  plaintiff.  On  the  28tli 
day  of  June,  1013,  defendant  had  an  oil  tank 
located  at  Leveme,  OM.,  on  a  flat  car.  The 
oil  tank  was  about  16  feet  long  and  8  feet  in 
diameter.  Walter  Derby  and  W.  O.  Freese, 
who  resided  at  Woodward,  OkL,  the  same 
town  In  which  plaintiff  resided  at  that  time, 
were  going  from  Woodward  to  Laverne  for 
the  purpose  of  unloading  the  oil  tank  in  ques- 
tion. On  or  about  the  25th  day  of  June,  1913, 
Mr.  Freese  went  to  the  home  of  plaintiff  to 
borrow  a  block  and  tackle  from  plaintiff  to 
unload  said  tank.  Plaintiff  bad  a  son  living 
at  Laverne  at  that  time,  and  when  Mr. 
Freese  disclosed  to  plaintiff  that  he  was  go- 
ing to  use  the  block  and  tackle  to  unload  an 
oil  tank  at  Laverne,  plaintiff  then  informed 
Mr.  Freese  that  he  had  a  son  living  there, 
and  plaintiff  told  Mr.  Freese  that,  if  be  would 
take  him  up  to  Laverne  and  bring  him  back 
in  his  automobile,  he  would  assist  in  unload- 
ing the  oil  tank.  Mr.  Freese  agreed  to  this 
proposition.  When  Mr.  Freese  and  Mr.  Der- 
by left  Woodward  for  Laverne,  they  drove 
by  and  took  plaintiff  In  their  car  to  Laverne. 
On  the  morning  of  the  28th,  Mr.  Freese,  Mr. 
Derby,  and  plaintiff  were  engaged  In  unload- 
ing the  oil  tank. 

Curtis  Bailey  lived  at  Laverne,  where  he 
was  engaged  in  the  business  of  a  drayman, 
and  when  Mr.  Freese  and  Mr.  Derby  went  to 
unload  the  oil  tank,  they  secured  the  services 
of  Mr.  Bailey  and  his  team  to  do  such  work 
as  was  necessary  to  be  done  with  a  team.  It 
also  appears  that,  in  addition  to  doing  a  gen- 
eral dray  business  at  Laverne,  Mr.  Bailey 
had  been  for  some  time  a  commission  agent 
for  defendant.  On  the  morning  plaintiff  re- 
ceived the  injuries,  the  oil  tank  had  beat  par- 


tially unloaded,  and  was  standing  on  what  is 
termed  the  dome.  It  was  necessary  to  tie  a 
rope  to  the  tank,  and  then  to  the  wagon  of 
Mr.  BaUey.  The  wagon  was  located  some  25 
or  30  feet  from  the  end  of  the  tanlc  When 
this  was  done,  plaintiff,  Mr.  Freese,  and  Mr. 
Derby  went  In  between  the  oO  tank  and  car 
for  the  pmrpose  of  putting  in  a  beam,  so  that, 
when  the  oil  tank  dropped,  it  wotild  not  re- 
ceive such  a  Jar  aa  would  likely  Injure  It 
While  plaintiff  was  thus  located  between  the 
car  and  oil  tank,  Mr.  Bailey  started  his  team. 
Plaintiff  was  caught  by  the  oil  tank  In  such 
a  manner  as  to  inflict  serious  Injuries  oo  him. 
After  the  cause  had  been  called  for  trial, 
plaintiff  requested  and  was  granted  permis- 
sion to  ffle  an  amended  petition,  niat  part 
of  the  amended  petition  whlA  seeks  to 
charge  negligence  on  the  part  of  defendant  Is 
as  follows: 

"And  said  oil  tank,  which  had  been  lowered 

from  (aid  fiat  car  and  was  resting  apon  the 
dome  or  top  of  said  oil  tank,  and  wlifle  •  •  • 
Freese  was  placing  a  beam,  or  heavy  timber,  un- 
der said  tank,  and  while  plaintiff  in  the  dis- 
charge of  his  busiuess  and  employment  was  di- 
recting the  placing  of  said  beam  for  said  de- 
fendant, and  wliile  tiie  said  Bailey  well  knew 
that  plaintiff  was  standing  between  said  flat 
car  and  said  tank,  and  without  notice  or  warn- 
ing to  plaintiff,  and  without  any  fanit  on  the 
part  of  plaintiff,  and  throngh  the  negligence 
and  mismanagement  of  the  defendant,  in  failing 
to  furnish  competent  and  skilled  persons  and  co- 
,cmploy£B  to  assist  said  plaintiff  in  performing 
said  work,  and  through  the  negligence  of  de- 
fpndant,  and  its  agents,  servants,  and  coem- 
ploygs  of  said  plaintiff,  •  •  •  Bailey  care- 
lessly, recklessly,  wantonly,  and  negligendy,  and 
by  reason  of  his  incompetency  and  want  of  skill 
and  ability  in  that  particular,  started  said 
team,  which  was  so  attached  to  the  north  end 
of  said  oil  tank,  with  great  force,  and  by  means 
thereof  said  plaintiff  was  caught  and  pinned 
and  fastened  between  the  south  end  of  said 
tank  and  said  flat  car  so  located  upon  the  side 
track  of  the  Wichita  Fails  &  Northwestern 
Railway  Company,  and  that  as  a  direct  result 
and  by  reason  of  said  team  being  so  started  by 
said  defendant,  its  agents,  servants,  and  em- 
ployes, and  coemployis  of  tills  plaintiff,  and  by 
reason  of  the  incompetency  and  want  of  sldll  of 
said  employe,  BaUey,  said  plaintiff  was  greatly 
and  permanently  injured." 

A  demurrer  was  ffled  to  the  petition  of 
plaintiff  and  overruled.  After  said  demur- 
rer was  overruled,  defendant  filed  an  answer, 
containing  a  general  denial,  and  also  that 
said  injuries  so  received  were  the  result  of 
the  acts  of  a  fellow  servant  engaged  with 
plaintiff  in  the  same  general  undertaking,  and 
employed  by  the  same  master,  and  to  accom- 
plish the  same  general  purpose. 

On  the  issue  thus  formed  the  cause  was 
tried,  and  resulted  in  a  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $800.  A  motion 
for  a  new  trial  was  filed  and  overruled. 
From  the  action  of  the  court  In  oyerrollns 
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said  motion  an  appeal  baa  been  prosecnted  to 
tbls  court 

Tbe  only  prop<^tion8  presented  by  defend- 
ant tbat  need  conslderatton  are  aa  follows: 

"(1)  Neither  the  origfaial  petition  nor  the 
amended  petition  state  facts  snfBcient  to  consti- 
tute a  cause  of  action  in  favor  of  plaintiff  and 
against  defendant,  and  the  demurrer  to  tbe 
amended  petition  should  have  been  sustained, 
and  the  cause  dismissed. 

"(2)  The  evidence  does  not  reasonably  tend  to 
support  the  verdict,  and  under  the  evidence  this 
court  should  reverse  the  case  and  direct  a  ver- 
dict for  plaintiff  in  error. 

"(3)  The  trial  court  should  have  directed  the 
Jury  to  return  a  verdict  in  favor  of  plaintiff 
in  error,  defendant  bektw." 

[1]  In  support  of  the  first  proposition  It 
la  urged  by  counsel  that  neither  the  original 
petition  nor  the  amended  petition  states  a 
cause  of  action.  Tbe  particular  defect  point- 
ed out  in  said  petition  Is  tbat  it  nowhere 
charged  negligence  upon  the  part  of  defend- 
ant in  tbe  employment  of  Bailey,  or  negli- 
gence in  retaining  blm  after  his  incompeten- 
cy was  discovered,  or  by  the  exercise  of  ordi- 
nary care  might  have  been  discovered.  There 
seems  to  be  considerable  merit  in  the  objec- 
tion urged  by  counsel.  This  is  an  action  by 
a  servant  against  his  master  for  negligence 
on  the  part  of  a  fellow  servant  Sucb  are  tbe 
express  allegations  of  the  petltipn;  both 
were  employed  by  tbe  same  master;  both 
were  engaged  in  a  common  undertaking  and 
to  accomplish  a  common  purpose.  Hence,  if 
there  Is  any  negligence  for  which  the  master 
is  liable,  it  Is  negligence  resulting  from  the 
employment  of  a  fellow  servant,  or  negligence 
In  retaining  him  after  his  want  of  skill  had 
been  discovered,  or  might  have  been  discov- 
ered by  tbe  exercise  of  ordinary  care;  or  in 
other  words  the  negligence,  for  which  the 
master  would  be  liable,  under  the  allegations 
ot  the  petition  herein,  would  be  the  failure 
to  exercise  ordinary  care  in  the  selection  of 
Bnlley,  a  fellow  servant  of  plaintiff. 

The  rule  announced  In  26  Cyc  1383,  on  this 
proposition  Is  ds  follows : 

"In  an  action  aKajnst  a  master  for  injuries 
caused  by  the  negligence  of  a  fellow  servant, 
based  on  the  theory  of  the  negligence  of  tbe  mas- 
ter in  selecting  and  retaining  in  his  service  an 
incompetent  aei^ant,  the  .declaration  or  com- 
plaint should  allege  that  the  servant  was  Incom- 
petent, tbat  the  master  negligently  employed  or 
retained  him  with  knowledge,  actual  or  con- 
structive, of  his  incompetency,  tbat  the  plaintiff 
was  ignorant  thereof,  and  the  injury  waa  caused 
by  the  negligence  of  such  servant." 

Judge  Thompson,  In  bis  work  on  Negli- 
gence (volume  4,  §  4905),  states  the  rule  in 
reference  to  pleading  In  an  action  like  the 
Instant  case,  as  follows: 

"To  justify  a  recovery  or  damages  for  any  in" 
Jury  caused  by  the  negligence  of  a  fellow  serv- 
ant it  is  necessary  for  the  plaintiff  to  aver  and 


prove  that  the  fdlow  servant  waa  incompetant 
or  unfit  and  that  the  master  was  negligent  in 
employing  him,  or  in  retaining  him  in  his  serv- 
ice after  discovering  his  incompetency  or  unfit- 
ness, and  that  the  injury  complained  ef  was 
caused  by  such  incompetency." 

Labatt  in  his  exbaustlTe  work  on  Master 
and  Servant  (volume  2,  par.  1060  [178]), 
states  the  rule  as  follows: 

"A.  complaint  which  alleges  that  the  master 
was  negligent  in  selecting  the  fellow  servant 
whose  act  caused  the  injury  is  not  demurrable. 
On  the  other  hand,  a  complaint  is  insufScient 
which  on  its  face  shows  that  the  injury  in  suit 
was  caused  by  the  act  of  a  fellow  servant  un- 
less it  avers  negligence  in  respect  to  the  selefr' 
tlon  or  retention  of  that  servant" 

Ste  B.  ^  W.  R.  Co.  T.  Dailey,  110  Ind.  76, 
10  N.  B.  631;  Lawler  v.  Androscoggin,  62 
Ma  463,  16  Am.  Rep.  492;  Collier  v.  Stein- 
bart  51  CaL  119  j  Dow  r.  Kansas  P.  R.  Co., 
8  Kan.  642;  Pilkinton  v.  Gulf,  C.  ft  S.  F.  R. 
Co.,  70  Tex.  226,  7  S.  W.  806 ;  Kindel  v.  Hall, 
8  Colo.  App.  63,  44  Fac.  781;  Southwest  Vir- 
ginia Improv.  Co.  v.  Andrew,  86  Va.  270,  0  S. 
B.  1015;  Kersey  v.  Kan.  City,  St  J.  &  G.  B. 
R.  Co.,  79  Mo.  362. 

There  seems  to  be  no  exception  to  the  doc- 
trine announced  in  tbe  cases  above  cited. 
That  the  requirement  Is  fundamental  will  be- 
come apparent  when  it  is  remembered  that 
the  liability  for  ^hlch  tbe  master  is  answer- 
able is  not  the  specific  act  of  negligence  of  a 
fellow  servant  but  negligence  arising  from 
the  failure  to  exerdse'  ordinary  care  in  the 
selection  of  competent  fellow  servants.  A 
servant  enters  upon  the  duties  of  bis  employ- 
ment with  an  implied  understanding  and 
agreement  that  the  master  will  exercise  or- 
dinary care  in  the  selection  ot  feUow  serv- 
ants, and  when  the  master  has  discharged 
this  duty  there  is  no  liability,  arising  in  favor 
of  a  fellow  servant  for  injuries  resulting 
from  the  negligence  of  a  fellow  servant 
against  the  master,  provided  always  that  the 
master  Is  liable  for  injuries  resulting  from 
tbe  retention  of  an  incompetent  servant  aft- 
er bis  Incompetency  has  been  discovered,  or 
might  have  been  d^covered  by  tbe  exercise 
of  ordinary  care. 

The  petition  in  the  instant  case  was  fatal- 
ly defective,  in  that  it  failed  to  allege  and 
charge  that  defendant  was  negligent  In  the 
selection  and  employment  of  Bailey,  or  fail- 
ed to  exercise  ordinary  care  in  the  discharge 
of  said  duty,  or  tbat  defendant  was  negligent 
In  retaining  said  Bailey  in  its  service  after 
his  incompetency  had  been  discovered,  or 
might  have  been  discovered  by  the  exercise 
of  ordinary  care. 

[2]  The  second  proposition  urged  by  de- 
fendant is  that  the  evidence  does  not  reason- 
ably tend  to  support  the  verdict.  An  exami- 
nation discloses  tbat  there  is  no  evidence  of- 
fered upon  tbe  part  of  plaintiff  that  even 
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tends  to  Hbmr  tbiat  Bailey  was  not  a  compe- 
tent man '  in  tbe  nse  and  management  of 
teams.  The  evidence  upon  tbe  part  of  de- 
fendant ehows  tbat  Bailey  had  been  engaged 
in  the  transfer-  business  for  a  number  ot 
years  and  had  been  actively  in  charge  of 
teams,  doing  all  kinds  of  work  that  is  inci- 
dent to  such  business ;  tliat  this  was  tbe 
first  accident  that  bad  ever  happened  in  the 
prosecution  of  his  work.  Can  it  be  said  that 
the  employment  of  this  man  constitutes  ac- 
tionable negligence,  for  which  the  defendant 
is  liable?  That,  when  there  is  a  total  ab- 
sence of  averment  or  proof  of  any  act  that 
constitntes  negligence  on  the  part  of  defend- 
ant, the  defendant  must  respond  In  damages 
for  injuries  suffered  by  plaintiff? 

"In  actions  for  injuries  sustained  by  reason 

of  incompetent  fellow  servants,  the  ptesumption 
is  that  the  fellow  servant  was  not  incompetent 
and  that  the  master  was  not  negligent  in  em- 
ploying him.  Therefore  in  snch  action  the  onns 
proband!  is  upon  the  plaintiff  to  negative  these 
presumptions,  in  order  to  make  a  prima  facie 
cose.  To  establish  negligence  in  cases  of  this 
kind  the  plaintiff  must  prove  either  that  the 
master  had  undertaken  persotfally  to  superintend 
and  direct  the  works,  or  that  the  persons  em- 
ployed by  him  were  not  proper  and  competent 
persons,  or  that  the  material  was  Inadeqaate,  or 
the  mpans  and  resources  nnsnltable  to  accom- 
plish the  work.  The  onus  is  upon  him,  and  fail- 
ing to  do  so  he  fails  to  establish  negligence." 
Section  4906,  vol.  4,  Thomp.9>n  Negligence. 

[)]  In  an  attempt  to  prove  that  Bailey  was 
an  incompetent  man  for  the  management  and 
control  of  a  team,  several  witnesses  were  ex- 
amined, and  the  only  fact  that  they  testified 
to  was  that  Bailey  was  a  man  who  seemed  to 
work  rapidly,  and  always  seemed  anxious  to 
get  a  great  deal  of  work  done.  We  have  nev- 
er understood  that  this  element  constitutes 
any  evidence  of  incompetency,  or  that  it 
would  constitute  negligence  per  se  to  employ 
a  servant  whose  most  conspicuous  quality  is 
that  of  industry. 

The  viery  foundation  of  plalntifTs  right  of 
recovery  depended  upon  proof  of  the  defend- 
ant's actual  or  constructive  knowledge  of 
BaUey's  unfitness  for  the  purpose  for  which 
he  was  employed;  not  that  Bailey  might 
have  acted  negligently,  for  this  is  not  the 
gist  of  the  action,  but  that  the  defendant 
did  not  exercise  ordinary  care  in  selecting  a 


competent  servant  to  do  tbe  work  that  Bail- 
ey was  employed  to  do.  This  rule  has  been 
aptly  stated  In  the  case  of  Wabash  R.  Co.  v. 
McDaniels,  107  U.  S.  464,  2  Sop.  Ct.  982,  27  L, 
Ed.  605,  as  follows : 

"Although  McHenry  may  have  been  and  was 
gnilty  of  negligence,  and  that  negligence  may 
have  caused  and  did  cause  the  collision  which 
resulted  in  the  injury  to  the  plaintiff  complained 
of,  still  plaintiff  cannot  recover  in  this  action 
unless  it  appears  from  the  evidence  that  the 
defendant  was  guilty  of  negligence  either  in 
the  appointment  of  said  McHenry  or  in  detain- 
ing him  in  his  position;  and  to  establish  snch 
negligence  on  the  part  of  the  defendant,  not  only 
the  incompetency  of  said  McHenry  must  be 
shown,  but  it  must  he  shown  that  defendant  fail- 
ed to  exercise  ordinary  care  or  diligence  to  ascer- 
tain his  qualifications  and  competency  prior  to 
his  appointment,  or  failed  to. remove  him  after 
his  incompetency  had  come  to  the  notice  of  the 
defendant,  or  to  some  agent  or  o£Scer  of  de- 
fendant having  power  to  remove  said  McHenry." 

In  view  of  the  law  applicable  to  this  case 
and  the  evidence  adduced,  should  the  court 
have  directed  a  verdict  In  favor  of  the  de- 
fendant? If  there  was  any  evidence  to  sup- 
port the  verdict,  or  if  there  was  any  conflict 
in  the  evidence,  then  the  rale  that  obtains  in 
this  Jurisdiction  would  require  the  verdict  to 
stand;  but,  there  l)eing  no  evidence  upon 
which  negligence  could  be  predicated  for 
which  the  defendant  Is  answerable,  it  was 
the  duty  of  the  court  to  have  directed  a  ver- 
dict in  favor  of  defendant 

[4]  It  Is  a  well-established  rule  in  this 
court  that,  where  there  Is  any  evidence  that 
reasonably  tends  to  support  the  verdict,  It 
will  not  be  disturbed  on  appeal;  bat,  where 
there  is  an  entire  failure  of  any  evidence  to 
support  the  verdict,  the  Judgment  entered  on 
said  verdict  will  be  set  aside.  C.  D.  Ost>ome 
&  Co.  v.  White,-  84  Okl.  733,  154  Pac.  653; 
Pahlka  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  161 
Pac.  544 ;  Earley  T.  Johnson,  68  Okl.  4^6, 160 
Pac.  482. 

For  the  foregoing  errors,  we  recommend 
that  the  Judgment  of  the  lower  court  be  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court  of  Woodward  county,  with  di- 
rection to  proceed  in  accordance  with  tbe 
views  herein  expressed. 

• 

PER  CURIAM.    Adopted  In  whole. 
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FEDERAL  LIFE   INS.  CO, 
(No.  9271.) 

(Supreme  Oourt  of  Oklahoma.  Mar  13,  1919. 
On  Petition  for  Bebearing,  Oct  7,  1919.) 

(ByOahu*  by  Me  OourL) 

1.  IRSUBANOE    «=s>14fHS)  —  AUBIQVOVB    hAV- 

OUAOX  IN  Lite  Poiaor  Consibued  Favob- 

ABLT  TO  INBUBKD. 

Where  the  meAaing  of  language  In  a  policy 
of  life  insurance  is  ambignoui  or  gusceptible 
to  two  different  coostmctions,  the  same  will  be 
Btrictly  constmed  against  the  insurer,  and  that 
construction  adopted  which  is  most  favorable 
to  the  insured. 

2.  INSCBARCB    4=9362— AQBXXUirr    BT    JjOX 

INBUBXB  TO  Pat  PBEurcus  OR  Disabiutt 

or  IKSTTBSD  Constbubd. 
In  an  action  on  an  insnrance  policy,  which 
contains  the  provision  "that  if  the  insuifed  shall 
furnish  due  proof  of  total  permanent  disabil- 
ity that  he  will  be  continuously  and  wholly  pre- 
vented thereby,  for  life,  from  pursuing  an^  and 
all  gainful  occupations,  the  company  agrees  to 
pay  regularly  for  the  insured  the  premiums," 
then  in  the  same  section  contains  the  further 
provision,  "if,  however,  the  insured  shall  re- 
cover so  OS  to  be  able  to  engage  in  any  gainful 
occupation  during  the  premium  paying  period, 
the  company's  obligation  to  pay  the  premiums 
shall  cease,"  that  said  sections  are  amblgoona 
and  contradictory,  bnt,  when  construed  togeth- 
er, must  mean  tiiat  if  the  insured  is  totally  dis- 
abled, and  will  probably  be  so  for  life,  h«  comes 
withiia  the  provision  of  the  jwlicy  regoiring  the 
company  to  pay  the  premiums. 

3.  IRSUBANCB    4=9559(2)  — Pboof   ot   Totai. 

DiSABnUTT   07   INSUBED    WaIVBD. 

The  provision  in  the  insnrance  policy  requir- 
ing proof  of  total  disability  to  be  furnished  the 
company  within  a  certain  definite  time  is 
waived  by  the  company  denying  liability  with- 
in snch  time  npcm  other  grounds  than  failure 
to  furnish  proof  of  total  disability. 

4.  Appeal  and  Ebbob  «s»1061(3)— Adiossion 
OF  Pboot  ot  Aqbnct  at  Tbiai.  Habiujess 
Ebbob. 

Under  section  4759  of  Revised  Laws  of 
1910  the  allegation  of  any  appointment  of  au- 
thority is  taken  as  true,  unless  the  denial  of 
the  same  be  verified  by  affidavit  of  a  party, 
his  agent  or  attdrney.  The  plaintiff  alleged 
that  a  certain  party  was  the  agent  of  defend- 
ant, which  allegation  was  undenied,  as  above 
required.  Evidence  was  offered  on  the  trial 
of  the  cause  to  establish  the  agency  thus  ad- 
mitted. Held,  that  the  reception  of  the  same 
was  not  prejudicial  error. 

Appeal  ttoax  District  Gonrt,  Oklahoma 
County;   Edward  Dewes  Oldfleld,  Judge. 

Action  by  Stanley  Lewis  against  the  Fed- 
eral I4fe  Insurance  Company.  Judgment 
tor  plaintiff,  and  defendant  appeals.  Af- 
firmed. 
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B.  O.  Young,  of  Oklahoma  City,  for  plain- 
▼.  LEWIS.      tiff- In  error. 

J.  K.  Wright,  of  Oklahoma  City,  for  de- 
fendant in  error. 


McNEILLt  J.  This  Is  an  appeal  from  the 
district  court  of  Oklahoma  connty  in  an  ac- 
tion wherein  Stanley  Lewis  was  plaintiff  and 
Federal  Life  Insurance  Company  was  de- 
fendant The  parties  will  be  referred  to  ac- 
cording to  the  position  they  occupied  in  the 
court  below.  From  a  judgment  In  favor  of 
Lewis,  the  insurance  compiiny  bas  appealed. 

The  material  facts  are  as  follows:  Stanley 
Lewis  obtained  a  life  insurance  policy  from 
tbe  defendant  company,  said  policy  cpntaln- 
ing  the  following  provision,  to  wit: 

"After  premioms  shall  have  been  paid  for  one 
year  and  before  default  in  the  payment  of  any 
subsequent  premium,  if  the  insured  shall  fur- 
nish due  proof  of  total  permanent  disability  by 
bodily  injuries  or  disease,  and  that  he  will  be 
continnously  and  wholly  prevented  thereby,  for 
life,  from  pnrsaing  any  and  all  gainful  occu- 
pations, tbe  company,  by  an  indorsement  in 
writing  upon  this  policy,  will  agree  to  pay  an- 
nually for  the  insured  the  premiums,  if  any, 
which  shall  thereafter  become  payable  during  - 
the  continuance  of  such  total  disability,  pro- 
vided such  proof  shall  be  furnished  to  the  com- 
pany before  the  insured  shall  attain  the  age 
of  60  years.  In  any  such  case  the  premium 
so  paid  shall  not  be  a  lien  on  this  poUey  or 
charge  against  the  insured,  and  the  cash  loans 
and  values  of  this  policy  in  the  same  amouuta 
as  if  the  premiums  were  being  paid  by  the  in- 
sured. If,  however,  the  insured  shall  recover 
so  as  to  be  able  to  engage  in  any  gainful  oc- 
cupation during  the  premium  paying  period, 
the  company's  obligation  to  pay  the  premioms 
shall  cease,  and  the  insured  shall  resume  pay- 
ment of  premiums  in  accordance  with  this  pol- 
icy on  the  first  due  date  following  audi  recov- 
ery." 

The  premiums  on  the  policy  were  due  and 
payable  on  tbe  80th  day  of  September  each 
year.  After  tbe  policy  had  been  in  force 
and  effect  for  several  years,  in  April,  1915, 
tbe  plai^itiff,  Lewis,  received  a  gunshot 
wound  in  one  hand.  Tbe  evidence  disdoaed 
that  for  about  14  weeks  be  was  confined  to  his 
bed, 'and  then  was  unable  to  get  out  of  bis 
bed  without  the  use  of  a  cane.  Besides  los- 
ing several  fingers  on  the  left  hand,  bis  legs 
were  very  weak  and  unsteady.  The  doctor 
stated  he  was  suffering  from  ataxia  taboa 
dorsalls,  considered  generally  ai  an  in- 
curable disease;  bis  limbs  were  very  weak 
and  trembling,  be  bad  practically  no  con- 
trol over  th^m,  and  walked  witta  great  dif- 
ficulty, and  several  ttmea  a  strong  wind  caus- 
ed tbe  plaintiff  to  fUU 

The  evidenoe  disdoaed  that  prior  to  Sep- 
tember 30,  1916i  be  bad  a  conversation  with 
T.  J.  Wood,  tbe  state  agent  of  tbe  company, 
In  regard  to  the  insurance,  and  Informed  tbe 
agent  that  the  policy  contained  the  provisloB 
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that  the  company  wotdd  pay  the  premium 
during  such  time  as  he  was  totally  disabled; 
tbat  the  agent  Informed  him  there  was  some- 
thing the  matter  with  his  head;  that  there 
was  nothing  wrong  with  blm,  and  that  he 
did  not  come  under  that  clause  of  the  policy. 
The  sister  of  the  plaintiff  also  testified  that 
she  had  Informed  Mr.  Wood,  the  state  agent, 
as  to  his  condition.  On  September  30,  1916, 
the  plaintiff  made  payment  of  the  Insurance 
by  giving  a  note  for  part  and  paying  part, 
and  the  note  was  eventually  paid,  but  paid 
by  the  plaintiff  under  protest  There  was 
some  correspondence  between  him  and  the 
company  In  which  be  advised  them  he  was 
paying  the  premium  under  protest,  and  after 
making  the  payment  he  filed  suit  to  recover 
the  same  back.  For  the  year  1916  the  com- 
pany required  certain  affidavits  as  to  his 
'  condition,  which  were  furnished,  and  it  paid 
the  insurance  for  that  year.  ^The  plaintiff 
below  pleaded  that  he  had  not  fumlsbed 
any  proof  of  his  condition  for  the  year  1915 
for  the  reason  the  company  waived  the  proof 
and  had  denied  liability.  The  defendant 
company '  Introduced  no  evidence,  and  the 
court  Instructed  the  jury  to  return  a  ver- 
dict for  the  plaintiff  and  against  the  defend- 
ant for  the  amount  paid.  From  said  Judg- 
ment the  defendant  appeals. 

[1]  The  &Tst  assignment  of  error  that  the 
defendant  company  alleges  Is  that  the  plain- 
tiff fulled  to  prove  that  he  was  totally  and 
permanently  disabled,  and  that  he  would  be 
continuously  and  wholly  prevented  thereby, 
for  life,  from  pursuing  any  and  all  gainful 
occupations ;  that  the  provl.sion  In  the  poli- 
cy provided: 

"If  the  insured  shall  famish  due  proof  of 
total  permenent  disability  by  bodily  Injuries  or 
disease,  and  that  he  will  be  continuously  and 
wholly  prevented  thereby,  for  life,  from  pursu- 
ing any  and  all  gainful  occupations;" 

and  the  same  section  further  provides: 

"If,  however,  the  insured  shall  recover  so  as 
to  be  able  to  engage  in  any  gainful  occupation 
during  the  premium  paying  period,  the  com- 
pany's obligation  to  pay  the  premiums  shall 
cease,  and  the  insured  shall  resume  the  payment 
of  premiums,  in  accordance  with  this  policy,  on 
the  first  due  date  following  such  recovery." 

The  defendant  argues  tbat  the  evidence 
does  not  disclose  that  the  plaintiff  would  be 
permanently  disabled  for  life,  but  it  Is  ad- 
mitted that  the  company  accepted  his  con- 
dition as  coming  within  that  provision  of 
the  policy,  and  paid  the  premiums  for  the 
year  1916.  i 

l%e  doctor  testified  that  the  disease  was 
considered  usually  Incurable  and  his  con- 
dition was  very  unfavorable.  To  admit  of 
the  technical  interpretation  of  said  policy 
as  the  defendant  company  attempts  to  in- 
voke In  the  case  at  bar  would  make  the  poli- 
cy ambiguous  and  contradictory  and  mean- 
ingless In  part    In  the  first  case  they  have 


the  provision  In  the  policy  that,  if  perma- 
nently disabled,  he  must  be  in  such  a  con- 
dltlon  that  he  will  be  permanently  and  whol- 
ly disabled  for  life  from  pursuing  any  and 
all  gainful  occupations.  In  the  same  section 
it  provides  if,  however,  he  should  recover 
and  be  able  to  engage  in  a  gainful  occupa- 
tion, then  he  should  again  assume  to  pay 
the  premiums.  The  evidence  at  the  trial 
disclosed  that  the  plaintiff  had  been  disa- 
bled up  to  the  time  of  the  trial;  which  was 
January  6,  1917,  or  almost  two  years  after 
the  Injury,  and  at  the  time  of  the  trial  the 
company  had  also  recognized  the  fact  that 
.he-  was  totally  disabled,  and  bad  paid  the 
premiums  on  the  insurance  policy  for  the 
year  prior  thereto.  We  think  a  fair  con- 
struction of  the  provisions  of  the  policy, 
when  construed  together,  must  be  that  If 
the  Insured  was  totally  disabled  then  they 
should  pay  the  Insurance  premium.  T^e 
word  "total"  disability  Is  construed  by  this 
court  in  the  case  of  Oonttnental  Casualty 
Co.  V.  Wynne,  36  Okl.  325,  129  Pac  16,  which 
states  as  follows: 

"Total  disability,  under  the  provisions  of  an 
acddent  insurance  policy,  does  not  mean  abso- 
lute physical  inability  on  the  part  of  the  in- 
sured to  transact  any  kind  of  baslDeaa  pertain- 
ing to  his  occupation.  It  exists,  although  the 
insured  may  be  able  to  i>crform  a  few  occa- 
sional or  trivial  acts  relating  thereto,  if  h«  is 
not  able  to  do  any  substantial  portion  of  the 
work  connected  with  his  occupation." 

We  do  net  think  that  the  company  could 
ask  the  court  to  construe  the  clause  that  the 
plaintiff  did  not  come  within  the  provision 
of  this  section,  when  It  Itself  was  recogniz- 
ing him  as  coming  within  the  provision  of 
the  clause,  and  was  paying  the  insurance  at 
the  time  of  the  trial,  for  the  same  Injuries 
that  he  was  claiming  the  benefits  therefrom 
in  1915.  The  evidence  disclosed  at  the  time 
of  the  trial  he  was  showing  some  improve- 
ment from  his  previous  condition.  The  rule 
as  laid  down  by  this  court  in  the  case  of 
Shawnee  Life  Ins.  Co.  v.  Watkins,  53  Okl. 
188,  166  Pac.  181,  is  as  follows: 

"Where  the  meaning  of  language  In  a  policy 
of  life  insurance,  or  in  the  application  therefor, 
is  ambiguous  or  susceptible  to.  two  different  con- 
structions, the  same  will  be  strictly  construed 
against  the  insurer,  and  that  construction 
adopted  which  is  most  favorable  to  the  insured." 

The  policy  first  provides  that  the  insured 
must  prove  that  he  will  be  totally  disabled 
for  life  from  continuing  any  gainful  occu- 
pation. The  same  section  th^  provides,  if 
he  recovers  or  does  assume  any  gainful  oc- 
cupation, he  must  then  pay  his  premiums. 
In  this  case  they  are  asking  us  to  construe 
only  the  first  portion  of  said  section,  but, 
by  construing  them  together,  we  think  the 
liberal  construction  means  "total  disability ,* 
and  that  he  probably  will  be  so  for  life.    We 
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thinic  as  to  this  asst^nment  of  error  there  Is 
DO  merit 

[2,  S]  The  second  assignment  of  error  Is 
that  the  plaintiff  failed  to  fnmlsh  due  proof 
of  total  permanent  disability.  The  policy  con- 
tained the  proyision  that  If  the  Insored  shall 
fumlah  due  proof  prior  to  the  time  of  de> 
fault.  The  accident  occurred  In  April;  the 
premium  was  not  due-  until  September  SOth. 
The  plaintiff  stated  that  he  talked  to  the 
state  agent  twice  during  that  time,  and  the 
agent  informed  him  that  he  did  not  come 
within  the  clause  as  provided  in  the  policy. 
At  no  time  did  the  agent  inform  him  in  re- 
gard to  the  proof  necessary,  nor  what  proof 
was  required,  nor  that  the  company  would 
furnish  blanks  to  make  out  his  proof  there- 
on, bat  denied  liability.  In  that  plaintiff  did 
not  come  within  that  dause.  Our  court  has 
held  in  the  case  of  Oklahoma  Fire  Ins.  Co. 
T.  Wagester,  88  OkL  291,  182  Pac.  1071,  and 
American  Nat  Ins.  Ca  r.  Donahue,  54  OkL 
294,  1()3  Pac  819: 

"A  proTisi4»  in  an  insurance  policy  requir- 
ing proof  of  Ion  to  be  furnished  the  company 
within  a  certain  definite  time  is  waived  by  the 
company  denying  liability  within  said  time 
upon  other  grounds  than  failure  to  furnish  proof 
of  loss." 

The  sister  of  the  plaintiff  also  Informed 
the  company  as  to  the  condition  of  the  plain- 
tiff^ and  when  the  plaintiff  demanded  of  the 
state  agent  upon  two  occasions  to  fix  tho 
policy,  to  give  him  the  benefit  of  the  total 
disability  clause,  the  state  agent  replied  that 
he  did  not  come  within  the  provision  of  said 
clause.  This  was  a  denial  of  liability.  The 
defendant  claims  the  cases  above  dted,  Okla- 
homa Fire  IBs.  Co.  V.  "Wagester  and  Ameri- 
can Nat.  Ins.  Co.  t.  Donahue,  are  distinguish- 
able; but  In  this  we  cannot  agree. 

[4]  The  next  assignment  is  that  there  is 
no  evidence  that  T.  J.  Wood  was  the  state 
agent  of  the  company.  The  plaintiff  alleged 
in  his  petition  that  T.  J.  Wood  was  the  state 
agent,  with  full  power  and  authority.  This 
was  denied,  but  not  under  oath.  The  plain- 
tiff Introduced  certain  e'vldence  to  show 
that  Wood  was  the  state  manager,  and  the 
receipts  were  signed  by  Wood  as  state  man- 
ager. At  the  trial  of  the  case  the  court  stat- 
ed, "I  presume  you  intend  to  show  that  Wood 
Is  the  agent"  The  attorney  for  the  plaintiff 
replied,  "Tes;  but  that  is  admitted,  how- 
ever." To  this  the  company  made  no  objec- 
tion that  they  were  admitting  that  Wood  was 
the  agent  Defendant  admits  that  the  stat- 
ute whicb  requires  the  allegation  of  agency 
should  be  denied  imder  oath  or  the  same 
should  be  taken  as  true,  but  states  the  fact 
that  the  plaintiff,  in  addition  to  relying  on 
the  deniaL  introduced  certain  evidence,  and 
he  thereby  waived  all  of  his  rights  under  the 
provision.  In  this  we  cannot  agree,  as  stat- 
ed by  this  conrt  In  tlte  case  of  Armstrong, 
188P.-e2 


Byrd  &  Go.  T.  Crump,  26  OkL  4S2,  106  Pac. 
856,  wherein  the  court  stated : 

"The  allegation  of  any  appointment  or  au- 
thority is  taken  as  true,  qnless  the  denial  of  the 
same  be  verified  by  affidavit  of  a  party,  his 
agent  or  attorney.  The  defendant  alleged  that 
a  certain  party  was  the  agent  of  plaintiff,  wbidi 
allegation  was  undenied,  as  above  required.  Evi- 
dence waa  (£ered  on  the  trial  of  the  cause 
to  establish  the  agency  thus  admitted.  H^d, 
that  the  reception  of  the  same  was  not  prejudi- 
cial error." 

The  defendant  rdled  on  the  case  of  Spauld- 
ing  V.  Thompson,  160  Paa  609,  but  tbexe  the 
court  stated: 

"But  if  he  raises  an  issue  thereon  by  intro- 
ducing evidence  to  establish  the  truthfulness  of 
said  indorsement,  it  Is  too  late  then  to  com- 
plain if  the  defendant  accepts  the  issue  and 
attacks  the  indonement  and  plaintiff's  evidence 
substantiating  the  same  with  adverse  evidence." 

aiiere  was  no  evidence  to  show  that  Wood 
was  not  the  state  agent,  or  had  no  authority; 
but  wh^n  plaintUTs  attorney  In  the  case  be- 
low informed  the  court  that  it  was  admit- 
ted, the  company's  attorney  did  not  deny 
this,  or  attempt  to  raise  the  issue  thereon. 
The  holding  of  the  above  case  is  to  the  effect 
that  ^  the  case  at  bar,  although  the  defend- 
ant company's  answer  Is  not  verified,  stllL 
after  the  plaintiff  bad  introduced  some  evi- 
dence tending  to  prove  that  Wood  was  the 
state  agent  the  defendant  company  would 
have  had  the  right  then  to  introduce  evidence 
contradicting  that  allegation;  but  in  the  case 
where  the  answer  la  not  verifled,  and  the 
plaintiff  introduced  some  evldoice  to  support 
the  allegations,  and  the  defendant  Introduc- 
ed none,  there  can  be  no  question,  so  far  as 
the  defendant  is  concerned,  his  pleading* 
neither  denied  the  allegation,  and  he  offer- 
ed no  evidence  to  deny  It,  so  it  must  be  tak- 
en and  admitted  as  true.  Section  8464,  Be- 
vlsed  Laws  1010,  is  as  follows: 

"All  life  insurance  companies  doing  business 
under  the  laws  of  this  state  shall  be  required 
to  maintain  a  general  agency  within  the  state, 
in  charge  of  a  resident  general  agent" 

The  proof  disclosed,  and  the  allegations 
were,  that  Wood  was  the  resident  and  gen- 
eral agent.  The  pleadings  admit  this  fact 
and  the  evidence  supports  the  fact  With- 
out any  evidence  to  the  contrary,  there  can 
be  no  merit  In  this  assignmuut  of  error. 

The  defendant  alleges  the  Introduction  of 
Immaterial  testimony,  but  this  assignment  of 
error  is  not  well  taken.  The  evidence  was 
uncontradicted,  and  the  evidence  introduced 
on  behalf  of  the  plaintiff  proved  thp  allega- 
tions of  the  petition,  and  were  not  even  de- 
nied. In  a  case  where  the  court  rendered 
Judgment  for  plaintiff  upon  tlie  evidence,  it 
cannot  be  said  that  the  introduction  of  imma- 
terial evidence  could  be  a  proper  assignment 
of  error  unless  the  court  based  Its  Judgment 
upon  tlie  immaterial  evidence. 


Digitized  by 


Google 


978 


183  PACIFIC  RBPORTBB 


(CNd. 


The  evidence  in  this  case  was  nncontra- 
dlcted.  There  was  no  dispute  as  to  the  facts 
in  the  case,  but  the  only  questions  present- 
ed were,  did  the  defendant  waive  proof  of 
loss  by  denying  the  liability?  Ttils  fact  was 
und^ied,  and  was  not  even  contradicted  in 
any  way  or  by  any  inferenc&  Therefore  as 
to  that  question  there  was  no  issue. 

The  interpretation  of  the  policy  was  the 
only  other  question.  That  fact  was  undenled. 
Although  it  is  true  that  the  doctor  stated 
that,  as  to  whether  the  plaintiff  would  ever 
be  able  to  do  any  work,  he  was  not  positive, 
but  that  bis  disease  was  considered  incur- 
able, so  on  this  question  we  think  there  was 
but  one  conclusion  that  could  be  reached 
from  the  evidence,  there  being  no  evidence 
offered  on  behalf  of  the  defendant,  nor  was 
the  evidence  on  behalf  of  the  plaintiff  con- 
tradicted in  any  way  whatever.  The  plain- 
tiff having  made  out  his  case,  no  evld^ice 
being  offered  by  the  defendant,  it  was  not 
error  for  the  court  to  render  Judgment  upon 
the  evidence  In  favor  of  plaintiff  and  against 
die  defendant 

SHARP,  RAINBT,  HARRISON,  PITCH- 
rORD,  and  JOHNSON,  JJ.,  concur. 

PER  CURIAM.  The  plaintiff  in  error,  on 
petition  for  rehearing,  suggests  that  the 
court  in  the  opinion  should  have  passed  up- 
on the  question  of  the  authority  of  the  agent 
,  Wood,  and  not  upon  the  question  of  wheth- 
er Wood  was  the  agent,  for  the  reason  that 
the  company  did  not  deny  that  Wood  was 
the  agent,  but  denied  liis  authority.  The  pe- 
tition alleges  that  Wood  was  the  agent,  with 
full  power  and  authority  to  act  The  com- 
pany in  its  answer  admits  be  was  agent  but 
denies  his  authority,  but  the  denial  was  not 
verified.  The  rule  adopted  by  this  court  as 
to  verification  of  an  answer,  in  denying 
either  the  appointment  or  authority  of  the 
agent  is  the  same,  the  court  holding  that 
in  order  to  deny  the  appointment  or  author- 
ity of  the  agent,  the  answer  must  be  veri- 
fied; otherwise  the  allegations  of  agency  or 
authority  as  alleged  in  the  petition  will  tie 
taken  as  true.  This  court  in  the  case  of  Chi- 
cago, Rock  Island  &  Pacific  Ry.  Co.  v.  E.  F. 
Mitchell,  19  Okl.  670,  101  Paa  850,  held  in 
substance: 

Where  the  allegations  of  the  petition  set 
up  the  authority  of  the  agent  and  the  de- 
fendant denies  tliis  authority,  and  the  an- 
swer was  sworn  to  by  the  attorney,  but  not 
In  compliance  with  the  statute,  which  pro- 
vides what  is  necessary  for  the  attorney  to 
allege  before  he  may  verify  a  pleading,  does 
not  bring  the  denial  within  the  statute,  and 
is  not  sufficient  to  raise  the  Issue  of  author- 
ity. The  fact  that  plaintiff  may  have  intro- 
duced some  evidence  in  the  court  below  to 
prove  authority,  under  the  cases  cited  in  the 
opinion,  would  not  be  prejudicial  error. 


The  defendant  introdaoed  no  evidence  to 
show  lack  o^  authority;  therefore  the  au- 
thority of  the  agent  as  alleged  in  the  peti- 
tion will  be  taken  as  true. 

The  petition  for  rehearing  is'  therefore 
denied. 

OWEN,  a  J.,  and  RAINBT,  KANB, 
JOHNSON,  pnCHFOBD,  and  HIOOINS. 
JJ.,  concur. 


HANSING  V.  HANSINO.     (No.  10082.) 
(Supreme  Court  of  Oklahoma.    Sept  23,  1919.) 

(8v^a1»u  &V  M«  Court.) 

1.  DiTOKCK  «=»182,  188— PENDiira  A»fxai. 
Afpkujitb  Coxtbt  Can  Bnfobcc  Paticeht 
OF  Tempobabt  Axiuoirr. 

In  an  appeal  to  review  a  Judgment  deoree- 
ing  divorce  and  awarding  permanent  alimony, 
the  Supreme  Court  has  anthorit?  to  enfoTce 
the  payment  of  temporary  alimony  pending  ap- 
peal, and,  on  failare  to  make  payment  as  '^- 
rected  by  the  court  plaintiff  in  error  may,  aft- 
er being  given  an  opportunity  to  be  heard,  be 
adjudged  in  contempt  and  may  be  punished 
therefor  as  provided  by  the  laws  of  Oklahoma, 
and  snch  panishment  may  include  the  dismissal 
of  ids  appeaL 

(Additional  Syllaliu  by  Editorial  Staff.) 

2.  DlVOBOK  «3>182— Pabtt  AfFBALura  Mdbi 
Pat  TncpoBABT  Aumoht  AsnTOosD  Fem- 

DBNTE  LaTB. 

A  party  appealing  from  a  Judgment  of  a 
district  court  awarding  divorce  and  permanent 
alimony,  must  assume  tl}e  burden  of  paying 
temporary  alimony  pendente  lite,  when  ao  or- 
dered by  the  court 

Error  from  District  Court  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  for  divorce  by  Anna  Bansing 
against  Harry  C.  Hansiog.  From  a  decree 
granting  plaintiff  a  divorce  and  permanent 
alimony,  and  temxrarary  alimony  pending  ap- 
peal, defendant  brings  error.  Appeal  dis- 
missed. 

Johnstcm,  Robinson  &  Rioe,  of  Perry,  for 
plaintiff  in  error. 

H.  A.  Johnson,  of  Perry,  for  defendant  tn 
error. 

PITCHFORD,  J.  This  is  an  appeal  from  a 
decree  of  the  district  court  of  Noble  county, 
granting  defendant  in  error  a  divorce  and 
$1,650  permanent  alimony,  and,  pending  ap- 
peal, $25  per  month  temporary  alimony.  On 
July  30,  1918,  this  court  made  an  order  dl- 
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rectlng  plaintiff  In  error  to  pay  $60  per 
month  temporary  alimony  pending  appeal, 
beginning  August  1,  1918,  payable  on  the  1st 
of  eacb  month ;  $1S0  attorney's  fee,  $40  suit 
m<mey,  and  $125  temporary  alimony  due  un- 
der order  of  the  district  court;  payment  of 
suit  money,  one-half  of  attorney's  fee,  and 
one-half  accumulated  alimony  to  be  paid  on 
or  before  September  1, 1918,  and  payment  of 
balance  not  later  than  October  1, 1918;  pay- 
ments  to  be  made  to  the  clerk  of  said  district 
court  for  disbursement. 

Plaintiff  in  error  made  a  first  payment  of 
$50,  as  directed,  on  August  1, 1918,  and,  upon 
failure  to  make  further  payments,  applica- 
tion was  filed  by  defendant  in  error  for  order 
to  show  cause  why  plaintiff  In  error  should 
not  be  punished  for  contempt  Hearing  was 
bad  and  an  answer  was  filed,  alleging  inabili- 
ty to  pay  on  account  of  crop  failures,  mort- 
gages, and  other  Indebtedness  agatnst  plain- 
tiff tn  error's  property,  and  illness  of  himself 
and  children.  This  answer  is  supported  by 
affidavits  of  other  persons  familiar  with 
plaintiff  In  error  and  his  business  and  family 
affairs,  but  the  allegations  therein  as  to  his 
ability  to  pay  are  generally  denied  by  defend- 
ant in  error. 

[1,2]  A  party  appealing  from  a  Judgment 
of  a  district  court  awarding  divorce  and 
permanent  aUmony  must  assume  the  burden 
of  paying  temporary  alimony  pendente  lite, 
when  so  ordered  by  the  court  Hunt  y.  Hunt 
23  Okl.  490,  100  Paa  641,  22  L.  R.  A.  (N.  S.) 
1202 ;  Kostachek  y.  Kostachek,  40  Okl.  744, 
124  Pac.  761:  Hartshorn  v.  Hartshorn,  165 
Pac.  608;  Spradllng  y.  Spradllng,  181  Pac. 
148.  Judgment  is  therefore  here  rendered  in 
favor  of  Anna  Hansing,  defendant  in  error, 
against  the  plaintiff  in  error,  Harry  Housing, 
for  the  sum  of  $600,  as  aUmony  from  the  1st 
day  of  September,  1918,  $125  attorney's  fee, 
and  $40  suit  money — total,  $766,  for  which  let 
execution  issue. 

Plaintiff  in  error's  disregard  for  the  orders 
.  of  this  court  at  the  time  when  he  Is  proeecut- 
Ing  an  appeal  constitutes  ground  for  dismiss- 
al of  the  appeal,  and,  although  mitigating 
circumstances  have  been  shown  for  failure 
to  comply  therewith,  he  is  nevertheless  in  in- 
direct contempt  of  this  court  ttnd,  having 
been  given  an  opportunity  to  be  heard  there- 
on, may  be  penalized  therefor. 

Plaintiff  In  error,  being  in  contempt  for 
failure  to  comply  with  the  order  of  this 
court  may  be  punished  as  provided  by  the 
laws  of  the  state  of  Oklahoma,  and  such 
punishment  may  Include  the  dismissal  of  the 
appeal.  Spradllng  v.  Spradllng,  supra.  For 
the  reasons  stated,  therefore,  the  appeal  is 
hereby  dismissed. 

All  the  Justices  concur,  except  HARRIS- 
ON, J.,  absent  and  not  participating. 
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STATE  ex  reL  WARNER  «t  aL  ▼.  FULLmRp 
TON,  District  Judge.     (No.  10096.) 

(Supreme  Court  of  Oklahoma.    Sept  23,  1919.) 

(Byliahut  (y  the  Court.) 

1.  JuDSES   €=»40— MrrsT  kaiktain  bioht  or 

UnOANTS  TO   DCPABTIAI.  TBIAL  BY   UNBIAS- 
ED COUBT. 

Courts  should  scrupulously  maintain  the 
right  of  every  litigant  to  an  impartial  and 
disiBterested  tribunal  for  determination  of  his 
rights;  and  the  judges  presiding  over  such 
courts  should  be  unbiased,  impartial,  and  dis- 
interested in  the  aabject-matter  in  litigation, 
and  all  doubt  or  suspicion  to  the  contrary  must 
be  jealously  guarded  against  and,  if  possible, 
eliminated,  if  we  are  to  maintain  and  give  full 
force  and  effect  to  the  high  ideals  and  salutary 
safeguards  written  in  the  organic  law  of  the 
state.    Section  6,  art  2,  Const 

2.  JODOES    «B»49(2)  —  CbITICIBIC  OT  rORHBB 
JXJDOlfXNT  BT  ANOTHKB  JUDOS  IN  CATTSB  DIS- 

QTrAunES  jUDQi:  to  sit  in  bitoh  bdit. 
The  signing  of  a  statement  by  respondent 
before  he  became  district  judge,  which  was,  in 
effect,  a  criticism  of  the  judgment  rendered  by 
the  then  district  judge  in  the  trial  of  the  matter 
to  be  retried  before  respondent,  and  the  ex- 
pression of  an  opinion  to  the  effect  that  the 
finding  of  facta  made  by  the  court  against  one 
of  the  parties,  who  is  the  principal  witness  for 
defendants,  was  untrue,  is  sufficient  to  disquall* 
fy  respondent  to  sit  and  act  as  judge  in  sndi 
suit 

8.  JlTDOEB    «s>61(4)  —  Makdavtis    «s>44  — 
DiBQtrAuriKD  raoax  wiu.  bk  compkluid 
BT  iCANDAirna  to  oebtut  disquauftcatioh. 
Where   a  district  judge   is   disqualified   to 
hear  and  determine  a  cause  pending  before  Iiim, 
he  should  certify  his  disqualification;    and  up- 
on refusal  to  do  so,  when  requested  in  the  man- 
ner provided  by  law,  mandamus  will  lie. 

Application  by  the  State,  on  the  relation 
of  Minnie  Newman  Warner  and  another,  for 
writ  of  mandamus  to  disqualify  Hon.  S.  G. 
Fullerton,  District  Judge,  of  Ottawa  Coun- 
ty, from  proceeding  with  the  trial  of  a  cause 
brought  by  plaintiffs  to  cancel  a  deed  to  cer- 
tain mining  land  in  Ottawa  county.  Appli- 
cation granted. 

Bayard  T.  Halner,  of  Miami,  Paul  A. 
EJwert,  of  j49Un,  Mo.,  and  Dyke  ^alllnger, 
of  Miami,  for  plaintiffs. 

Ray  McNaugfaton,  of  Miami,  for  respond- 
ent 

OWEN,  C.  J.  A  trial  of  this  cause  was 
had  before  Hon.  Oeorge  O.  Crump,  sitting  as 
judge  of  the  district  court  of  Ottawa  cofinty, 
but  the  judgment  was  set  aside  and  a'  new 
trial  granted.  In  announcing  judgment 
Judge  Crump  stated  the  evidence  showed  the 
deed  to  the  land  in  controversy  had  been  pro- 
cured fraudulently  from  plaintiffs  by  James 
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T.  Robinson,  one  of  the  defendants  and  a 
principal  witness.  Respondent,  who  was  at 
the  time  engaged  In  the  practice  of  law  at 
Miami,  signed  a  statement,  which  was.  In 
effect,  a  criticism  of  the  finding  of  the  dls- 
triM  Judge,  and  expressing  the  c^inion  that 
snch  finding  against  the  defendant  Robinson 
was  unwarranted  and  untrue. 

The  matter  being  one  of  equitable  cogni- 
sance, the  court  may  hear  and  determine  the 
cause,  Judging  both  the  law  and  tacts  with- 
out a  jury.  Section  0,  art.  2,  of  the  Consti- 
tution (section  14,  art  2,  WilUams'  Ann.), 
provides: 

"Right  and  justice  shall  be  administered  with- 
out sale,  denial,  delay,  or  prejudice." 

[1]  Courts  should  scmpulously  maintain 
the  right  of  every  litigant  to  an  impartial 
and  disinterested  tribunal  for  the  determina- 
tion of  hla  rights.  All  are  Interested  in  the 
integrity.  Independence,  and  impartiality  of 
the  judiciary,  the  most  Important  and  pow- 
erful branch  of  oior  govenmient  Judges 
presiding  over  the  courts  should  be  unbiased, 
impartial,  and  disinterested  in  the  subject- 
matter  In  litigation,  and  it  Is  of  the  utmost 
Importance  that  all  doubt  or  suspicion  to  the 
contrary  be  jealously  guarded  against,  and. 
If  possible,  completely  eliminated,  to  the  end 
that  we  may  maintain  and  give  full  force 
and  effect  to  the  high  ideals  and  salutary 
safeguards  written  in  the  organic  law  of  the 
state.  State  ex  rel.  Mayo  v.  Pltchford,  43 
OkL  105,  141  Pac.  433;  Yazoo  A  M.  V.  R. 
Co.  ▼.  Elrk,  102  Miss.  41,  68  South.  710,  884, 
42  L.  R.  A.  (N.  S.)  1172,  Ann.  Caa.  1914C, 
968. 

In  the  case  of  Chenault  v.  Spencer,  68  S. 
W.  128,  24  Ky.  Law  Rep.  141,  it  was  held  re- 
versible error  for  the  trial  judge  not  to  cer- 
tify his  disqualification,  when  it  was  made 
to  appear  he  had  criticized  the  judgment  of 
the  Court  of  Appeals,  affecting  plaintiff's 
right  of  recovery,  and  bad  made  the  state- 
ment that  plaintiff  had  no  right,  legal  or 
equitable,  to  the  land  In  controversy  before 
him. 

[2]  Respondent  having  signed  and  pub- 
lished a  statement  criticizing  and  controvert- 
ing the  finding  of  facts  on  which  the  judge, 
who  formerly  tried  the  case,  based  his  judg- 
ment, and  which  finding  of  facta  was  mate- 
rial In  the  trial,  it  is  not  difficult  to  under- 
stand how  plaintiffs  feel  they  cannot  have  a 
fair  and  impartial  trial  before  respondent. 
The  question  is  not  so  much  whether  re- 
spondent himself  feels  he  will  be  able  to  give 
plaintiffs  a  fair  and  impartial  trial,  as 
whether  what  he  said  and  his  actions  in  pub- 
lishing the  statement  preclude  reasonable  men 
from  feeling  that  a  fair  and  Impartial  trial 
can  be  bad  before  him  and  that  be  is  dis- 
interested In  such  litlgatl(»i. 


[9]  Timely  request,  as  provided  by  law. 
was  made  to  respondent  to  disqualify  to  sit 
and  act  as  judge  in  the  matter  in  the  dis- 
trlqt  court,  and,  respondent  having  refused 
to  certify  his  disqualification,  application  for 
writ  at  mandamus  was  properly  made,  and 
the  writ  will  lie. 

Respondent,  therefore,  should  forthwith 
certify  his  dlCMiualiflcatlon  to  try  the  matter 
in  controversy,  and,  upon  hla  failure  to  do 
so,  writ  of  mandamus  will  be  Issued. 

KANB,  FITOHFORD,  JOHNSON^  Mc- 
NBiLU  and  HIGQINS,  JJ,  ooncoE. 


KERLEY  T.  H0BHMAI7  et  at     (No.  7««.) 

(Supreme  Court  of  Oklahoma.  July  26,  1916. 
Rehearing  Denied  June  19,  1917.  Second 
Petition  for  Rehearing  Denied  S^t  23, 
1910.) 

'  rfFyllaiM  hv  tA«  Cowrt.) 

1.  Dkath  «s»11,  88— LmrrATioNS  rot  ex- 
tended BY  FBAUDUUEHT  COHOEAXMERT  OV 
OAITBE    OT   DEATH. 

Section  S2S1,  Rev.  I/aws  1910  (section 
4313,  St.  1893),  creates  a  right  of  action  for 
damages  for  death  by  wrongful  act  which  did 
not  exist  at  common  law,  and  which  does  not 
obtain  in  the  absence  of  such  act.  The  lim- 
itation of  two  years  prescribed  in  the  act  in 
which  such  action  must  be  commenced  is  a  con- 
dition imposed  upon  the  exercise  of  the  right 
of  action  granted,  and  this  time  is  not  extended 
by  reason  of  the  fraudulent  concealment  of 
the  cause  of  death. 

2.  Death  «=)38— Time  roR  bbinoino  actios 

FOB  WBONQFUL  DEATH  IS  A  OOHDITIOR  OF  IS' 
ABILITY. 

The  time  fixed  for  the  commencement 
of  an  action  unknown  to  the  common  law,  by 
statute  which  creates  or  permits  the  action,  is 
a  condition  of  the  liability  and  action  thus 
created,  and  not  a  statute  of  limitation.  It 
is  a  statute  of  creation,  and  the  commencement 
of  the  action  within  the  time  it  fixes  is  an  in- 
dispensable condition  to  the  llabiUtr  and  of 
the  action  whidi  it  permits. 

Commissioners'   Opinion,  Division   No.  ^ 
Error  from  District  Court,  Oaddo  County; 
Will  Linn,  Judge. 

Action  by  Arthur  P.  Hoehman  and  Minnie 
A.  Hoehman  against  W.  W.  Kerley.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror. Reversed  and  remanded,  with  direc- 
tions to  sustain  demurrer  to  petition  and  dis- 
miss the  action. 

A.  J.  Morris,  of  Anadarkot  tor  plaintiff  in 
error. 
Bond,  Mdton  &  Melton,  of  Gblckaaha,  for 

defendants  in  error. 
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EDWARDS,  G.  For  conrenience  the  par- 
ties will  be  referred  to  B8  plaintiffs  and  de- 
fendant, according  to  tb^  position  In  tbe 
lower  court 

Tbe  record  discloses:  That  the  plaintiffs 
are  husband  and  wife  and  parents  of  Robert 
Eoebman,  deceased.  That  defendant  is  a 
practicing  physician  and  was  the  attending 
physician  at  the  birth  of  said  Robert  Hoeh- 
man,  a  normal  healthy  child,  bom  July  6, 
1911.  That  a  few  days  after  the  birth  of  said 
Robert  Hoehman  the  defendant,  as  a  physi- 
cian, had  prescribed  for  one  Hoops,  a  cousin 
of  the  plaintiff  Arthur  P.  Hoehman.  The 
said  Hoops  was  a  young  man,  about  grown, 
who  lived  near  and  on  the  same  farm  as  the 
plaintiffs.  That  on  the  20th  day  of  July, 
the  plaintiff  Arthur  P.  Hoehman  went  to  the 
office  of  the  defendant,  paid  him  for  his  serr- 
Ices  as  attending  physician  at  the  birth  of 
said  Robert  Hoehman,  and  tbe  defmdant 
then  inquired  about  the  boy,  meaning  the 
cousin.  Hoops,  the  Inquiry,  however,  being 
understood  by  the  plaintiff  Hoehman  as  re- 
ferring to  his  Infant  son,  Robert  Hoehman, 
and  the  plaintiff  Arthur  P.  Hoehman  there- 
upon answered  In  substance  that  tbe  boy 
was  suffering  from  stomach  trouble,  and  ask- 
ed tbe  defendant  to  give  him  something  for 
the  trouble,  and  thereupon  the  defendant 
wrote  and  gave  to  the  plaintiff  Arthur  P. 
Hoehman  a  prescription,  believing  that  the 
same  was  Inttoded  for  the  cooaln,  Hoops. 
The  plaintiff  had  the  prescription  filled  at  a 
drug  store,  retirmed  home,  and  some  time  in 
the  afternoon  was  about  to  administer  a  dose 
of  the  medicine  to  the  infant;  but,  the  medi- 
cine appearing  to  blm  to  be  laudanum,  before 
administering  same  he  called  up  tbe  defend- 
ant by  telephone  and  inquired  if  it  would  be 
all  rli^t  to  give  tbe  medicine,  as  it  looked 
like  laudanum.  The  defendant  answered,  In 
substance,  that  if  the  prescription  was  filled 
as  given  by  bim  it  would  be  all  right  The 
plaintiff  then  gave  the  infant  a  dose  of  the 
medicine,  and  later,  observing  that  the  child 
appeared  to  be  turning  purple  in  color  and 
■was  very  ill,  again  called  up  the  defendant 
and  requested  his  presence.  The  defendant 
went  to  the  farm  occupied  by  the  plaintiffs, 
but,  on  arriving  there,  first  went  to  the  house 
of  Hoops,  still  believing  that  he  was  the  per- 
son for  whom  he  had  been  called  upon  to  pre- 
scribe. There,  finding  Hoops  apparently  well, 
he  Inquired  who  had  called  him,  and  was  then 
directed  to  tbe  house  of  the  plaintiffs.  Upon 
reaching  the  house  of  plaintiffs,  he  found  tbe 
infant  child  very  ill  from  the  effects  of  the 
medicine  prescribed,  and  from  the  effects  of 
which  it  died  during  the  night  following. 
There  is  some  controversy  as  to  exactly  what 
occurred  when  the  defendant  arrived  at  the 
house  and  during  his  attendance  there;  but 
It  is  uncontroverted  that  he  poured  out  the 
medicine  which  had  been  prescribed  and  used 
the  bottle  as  a  container  or  measure  for  other 
medicines  then  administered  by  him.    On  the 


following  morning,  the  defendant  went  to  the 
druggist  who  had  filled  tbe  prescription  and 
substituted  another  prescripUon  for  tbe  one 
which  he  had  given  plaintiff  the  day  before, 
and  the  former  prescription  was  withdrawn 
from  tbe  files  but  retained  at  the  drug  store. 
After  the  death  of  the  child,  the  plaintiff  Ar- 
thur P.  Hoehman  called  at  the  drug  store  for 
a  copy  of  the  prescription  and  was  given  a 
copy  of  the  one  which  had  been  substituted 
by  tbe  defendant  This  substitute  prescrip- 
tion plaintiff  bad  filled  and  later  analyzed, 
and  from  the  analysis  believed  that  the  pre- 
scription was  not  within  itself,  dangerous, 
but  had  been  incorrectly  compounded. .  The 
evidence  Is  somewhat  controverted,  yet  it  ap- 
pears that  it  was  some  18  months  later  before 
he  learned  the  real  facts  as  to  the  change  in 
prescription.  It  was  considerably  more  than 
two  years  £r<Mn  tbe  death  of  tbe  child  until 
this  suit  was  Instituted. 

The  amended  petition  sets  out  the  circum- 
stances substantially  as  stated,  and  alleges 
that  no  administrator  has  been  appointed,  and 
sets  out  the  concealment  of  tbe  cause  of  the 
death  as  a  reason  for  bringing  the  suit  after 
two  years.  Damages  in  the  sum  of  $20,000 
are  prayed.  A  demurrer  was  filed  by  tbe  de- 
fendant, overruled,  and  exceptions  saved  and 
an  answer  by  way  of  general  denial  then  fil- 
ed. The  evidence  supports  tbe  allegations  of 
tbe  petition  as  to  tbe  manner  and  cause  of 
deatlL  It  is  also  admitted  by  the  defendant 
that  tbe  deq.th  of  the  infant  child  was  caused 
from  administering  tbe  medicine  as  prescrib- 
ed. Judgment  was  for  the  plaintiff  In  the 
sum  of  $1,000.  Motion  for  a  new  trial  was 
filed,  overruled,  and  exceptions  saved,  and 
in  due  time  the  defendant  prosecutes  bis  ap- 
peal to  this  court 

[1,2]  Tbe  question  to  determine,  tliei^  is 
whether  or  not  this  action,  being  an  action 
for  wrongful  death,  instituted  mote  than  two 
years  after  the  cause  of  action  accrued,  can 
be  maintained.  The  action  is  based  upon  sec- 
tion 5281  of  tbe  Revised  Laws  of  1910,  which 
is  as  follows: 

"When  the  death  of  one  Is  caused  by  the 
wrongful  act  or  omisHion  of  another,  the  per- 
sonal repreaentativeE  of  the  former  may  main- 
tain '  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action 
had  he  Uved,  against  the  latter  for  an  injury  for 
the  same  act  or' omission.  The  action  must  be 
commenced  within  two  years.  The  damages 
must  inure  to  the  exclusive  benefit  of  the  wid- 
ow and  children,  if  any,  or  next  of  kin,  to  be 
distribnted  in  the  same  manner  as  personal  prop- 
erty of  tbe  deceased," 


Under  this  section  of  the  law  the  defrad- 
ant  contends  that  the  limitation,  being  con- 
tained in  that  section  of  tbe  law  which  gives 
the  right  of  action,  is  not  the  usual  statute  of 
limitations  which  operates  against  the  rem- 
edy, but  is  a  limitation  upon  the  very  right  it- 
self, and  that  no  excuse  for  delay  In  corn- 
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mencement  of  the  action  for  more  than  two 
years  will  avail. 

The  plaintiff,  on  the  contrary,  contends 
that  the  right  of  action  is  given  by  section  7, 
art  28,  of  the  Constitution,  which  reads: 

"The  right  of  action  to  recover  damages  for 
injuries  resulting  in  death  shall  never  be  abro- 
gated and  the  amount  recoverable  shall  not  be 
enbject  to  any  statutory  limitation'' 

— and  that  the  sentence  in  section  6281,  su- 
pra, which  provides  that  the  action  must  be 
commenced  within  two  years,  is  nothing  more 
than  a  statutory  limitation  and  is  no  part  of 
the  right  of  action,  and  such  fixing  of  the 
time  can  only  be  construed  as  a  statute  of 
limitation. 

From  an  examination  of  the  Constitution 
and  statutes,  we  believe  it  is  clear  that  the 
Constitution  does  not  create  the  right  of  ac- 
tion, but  merely  continues  the  right  which 
had  before  the  adoption  of  the  Constitution 
been  created  by  statute  and  was  at  the  time 
of  the  adoption  of  the  Constitution  a  part  of 
the  statute  law. 

Upon  the  question  of  whether  or  not  the 
limitation  expressed  in  this  section  of  the 
statute  Is  a  limitation  upon  the  right  to  main- 
tain the  action  as  contended  by  defendant,  or 
Is  the  usual  statutory  limitation,  we  find  the 
authorities  to  uniformly  hold  that  It  is  a 
limitation  upon  the  very  right  itself.  The 
general  rule  upon  this  subject  is  expressed  as 
follows: 

"Inasmuch  as  the  act  which  creates  the  lim- 
itation also  creates  the  action  to  which  it  ap- 
plies, the  limitation  is  not  merely  of  the  rem- 
edy but  is  of  the  right  of  action  itself."  Tiffany 
on  Death  by  Wrongful  Act  (2d  Ed.)  {  121. 

"It  seems  that  provisions  in  the  statutes  au- 
thorizing actions  for  wrongful  death  whidi 
limit  the  time  within  which  the  actions  shoold 
be  brought  are  not  properly  statutes  of  limita- 
tion as  that  term  is  generally  used.  They  are 
qualifications  restricting  the  rights  granted  by 
the  statutes,  and  must  be  strictiy  complied  with. 
As  the  statute;  confer  a  new  right  of  action,  no 
explanations  as  to  why  the  suit  was  not  brought 
within  the  specified  time  will  avail  unless  the 
statutes  themselves  provide  a  saving  dause." 
A.  &  E.  Ency.  of  Uw  (2d  Ed.)  875. 

"Where  the  statute,  giving  a  right  of  aation 
for  death  by  wrongful  act,  limits  the  time  with- 
in which  such  action  must  be  brought  to  a  cer- 
tain designated  period,  and  contains  no  saving 
clause,  an  action,  sought  to  be  brought  after 
the  expiration  of  such  period,  is  barred,  and  no 
excuse  will  be  recognized  for  such  delay."  13 
Cyc.  339. 

This  statute  was  adopted  from  Kansas  and 
has  several  times  been  before  the  Supreme 
Court  of  that  state.  In  the  case  of  Rodman 
T.  Mo.  Paa  Ry.  Co.,  6S  Kan.  645,  70  Pac.  642, 
59  L.  R.  A.  704,  the  court  holds: 

"Section  422  of  the  Civil  Code  creates  a  right 
of  action  for  damages  for  death  by  wrongful 
act  which  did  not  exist  at  common  law,  and 
which  does  not  obtain  in  the  absence  of  such 


act  The  limitation  of  two  years  prescribed 
in  the  act  in  which  such  action  must  be  com- 
menced is  a  condition  imposed  upon  the  exercise 
of  the  right  of  action  granted,  and  this  time  is 
not  extended  by  the  pendency  and  dismissal  of 
a  former  action,  as  provided  in  section  23  of 
the  Civil  Code." 

The  courts  of  other  states  having  a  statute 
in  substance  the  same  as  the  section  under 
consideration,  except  generally  for  a  differ- 
ence in  the  time  within  which  the  suit  is  to  be 
brought,  likewise  hold  that  the  limitation  is 
upon  the  right  to  maintain  the  action  and 
that  no  excuse  for  not  bringing  the  action 
within  the  time  fixed  by  the  statute,  will 
avaU. 

In  L.  &  N.  Ry.  Ca  v.  Ghamblee,  171  Ala. 
188,  64  South.  681,  Ann.  Gas.  1913A,  977,  It  Is 
said: 

"This  period  of  two  years  la  of  the  essence 
of  the  newly,  by  the  statute,  conferred  right  of 
action,  and  the  plaintiff  has  the  burden  of  af- 
firmatively showing  that  his  action  was  com- 
menced within  the  perio'd  provided.  It  is  not 
a  limitation  against  the  exercise  of  the  remedy 
only." 

In  Taylor  y.  Iron  Ca,  94  N.  a  626,  the 

court  holds: 

"This  is  not  strictly  a  statute  of  limitation. 
It  gives  a  right  of  action  that  would  not  other- 
wise exist,  and  the  action  to  enforce  it  must  be 
brought  within  one  year  after  the  death  of  the 
testator  or  intestate,  else  the  right  of  action 
will  be  lost.  It  must  be  accepted  in  all  respects 
as  the  statute  gives  it.  Why 'the  action  was  not 
brought  'withii^  the  time  does  not  appear,  but 
any  explanation  in  that  respect  would  be  un- 
availing, as  there  is  no  saving  clause  as  to  the 
time  within  which  tiie  action  must  be  begun." 

In  Lambert  y.  Ensign  Mfg.  Co.,  42  W.  Va. 
818,  26  S.  E.  431,  the  court  says: 

"But  here  the  cause  of  action  did  not  exist 
at  common  law,  but  is  created  by  statute..  The 
bringing  of  the  suit  within  two  years  from  the 
death  of  the  person  whose  death  has  been  ceas- 
ed by  wronf^ul  act  is  made  an  essential  ele- 
ment of  the  right  to  sue,  and  it  must  be  ac- 
cepted in  aU  respects  as  the  statute  gives  it. 
And  it  is  made  absolute,  without  saving  or  qual- 
ification of  any  kind  whatever.  There  is  no 
opening  for  explanation  or  excuse.  Therefore, 
strictiy  speaking,  it  is  not  a  statute  of  limita- 
tion." 

To  the  same  general  effect  are  the  follow- 
ing cases:  Barker  y.  Ry.  Co.,  91  Mo.  86,  14 
S.  W.  280;  Williams  y.  Quebec  8.  S.  Co.  (D. 
0.)  126  Fed.  591 ;  Western  Coal  Mining  Co. 
y.  HIse  et  al.,  216  Fed.  838, 132  C.  C.  A.  482 ; 
Anthony  y.  Ry.  Co.,  108  Ark.  219,  157  S.  W. 
394:  Gulledge  v.  Ry.  Co.,  147  N.  G.  234,  00  S. 
B.  1134,  125  Am.  St.  Rep.  544 ;  Poff  y.  Tele- 
ph<«e^  etc.,  Co.,  72  N.  H.  164,  56  Att.  891; 
In  re  Harrisburg,  119  U.  S.  199,  7  Sup.  Gt. 
140,  80  Ii.  Ed.  358. 

In  Partee  y.  St  L.  ft  S.  F.  Ry.  Co.,  204  Fed. 
970,  128  0.  a  A.  292,  61  I«.  R.  A.  (N.  8.)  721« 
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a  case  appealed  to  tbe  Clicnlt  Court  of  Ap- 
peals from  the  Eastern  District  of  Oklahoma, 
InTolTlng  a  constmction  of  section  6945  of 
the  Compiled  Laws  of  1006,  being  the  same  as 
section  6281  of  the  Revised  Laws  of  I&IO,  ex- 
cept for  omitting  the  limitation  upon  the 
amount  of  the  recovery  as  contained-  in  the 
laws  of  1909,  the  Circuit  Court  of  Appeals 
construes,  this  particular  section,  cites  -many 
authorities  in  support  thereof,  and  holds  <syl- 
labus): 

"The  time  fixed  for  the  commencement  of  an 
action  unknown  to  the  common  law,  by  act  of 
Congress  or  statute  which  creates  or  permits  the 
action,  is  a  condition  of  the  liability  and  ac- 
tion thus  created,  and  not  a  statute  of  limita- 
tions. 

"A  special  statute  upon  a  particular  subject 
and  a  general  law  must  stand  together,  the  one 
as  the  law  of  the  specific  subject  and  the  other 
OS  the  general  rule,  unless  it  clearly  appears 
that  it  was  the  intention  of  the  Legislature  to 
modify  or  repeal  one  or  the  other." 

The  cause  of  action  accrues  at  the  death 
for  which  the  recovery  is  sought.  Tiffany,  | 
122,  note;  Kennedy  v.  Burrter,  86  Ma  128. 
There  would  seem  then  to  be  no  question  but 
that  the  llmltatitHi  imposed  by  section  6281, 
supra,  Is  absolute ;  that  the  right  of  action  Is 
tendered  on  the  condition  that  suit  be  com- 
menced within  two  years;  that  no  excuse  for 
failure  to  bring  the  suit  within  that  time 
will  avail. 

It  follows  that  the  action  must  be  reversed 
and  remanded,  with  directions  to  the  lower 
court  to  sustain  the  demurrer  to  the  petition 
and  dismiss  the  action. 

PER  CURIAM.    Adopted  In  whole. 
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HOWD  V.  TIGER.    (No.  10826.) 
(Supreme  Court  of  Olilahoma.    Sept  30,  1919.) 

(BvUahus  hv  th«  Court.) 

1.  Affxai.  ard  xbbob  «s»619— Aobeed  btatk- 
kknt  of  ractb,  hot  fabt  of  becobd,  hot 
bxvibwable. 
An  agreed  statement  of  facts,  not  being  a 

part  of  the  record,  unless  made  so  by  bill  of  ex- 


ceptions or  ease-made,  cannot  be  considered  on 
error,  although  a  copy  of  it  Is  attached  to  the 
transcript  of  the  record. 

2.  Appeal    and    ebbob    «=>519  —  "Recobd" 
fbopeb  does  hot  include  aobebd  state- 
ment of  facts. 
The  "record"  proper  In  a  civil  action  does 

not  include  an  agreed  statement  of  facts. 

[Ed.  Note.— F6r  other  definitions,  see  Words 
and  Phrases,  ZMrst  and  Second  Series,  Record.] 

Error  from  District  Ciourt,  Mcintosh  Coun- 
ty;  H.  L,  Melton,  Judge. 

Action  by  Lena  Hall  Tiger  against  Mrs.  R. 
D.  Howe  to  cancel  a  deed, and  remove  cloud 
from  title.  Judgment  for  plaintiff,  and  de- 
fendant brings  error  by  transcript  Dis- 
missed. 

B.  D.  Howe,  of  Eufaula,  for  plaintiff  in 
error. 

Jno.  W.  Porter,  of  Muskogee,  for  defendant 
In  error. 


PER  CURIAM.  [1]  This  Is  an  appeal  by 
transcript,  without  bill  of  exceptions  or  case- 
mada  A  motion  to  dismiss  the  appeal  was 
filed  by  defendant  in  error.  The  case  was 
tried  on  an  agreed  statement  of  facts,  and 
Judgment  rendered  for  plaintiff  canceling  a 
deed  under  which  the  defendant  claimed  title 
to  the  land  in  controversy.  The  assignments 
of  error  require  a  consideration  of  the  agreed 
statement  of  fticts  aa  which  the  case  was 
tried.  It  was  held  In  the  case  of  Brown  v. 
Capital  Townslte  Oa,  21  Okl.  686,  96  Pac. 
687,  that  an  agreed  statement  of  facts,  not 
being  a  part  of  the  record,  unless  made  so. by 
bill  of  exceptions  or  case-made,  cannot  be 
considered  on  error,  although  a  copy  of  it  is 
attached  to  the  transcript  of  the  record. 

[2]  The  "record"  proper  In  a  dvU  actioA, 
does  not  Include  an  agreed  statement  of  facts. 
Callahan  v.  Callahan,  47  OkL  642,  149  Pac. 
136 ;  So.  Surety  Co.  v.  Turnham,  68  Okl.  583, 
160  Pac.  468;  Williams  y.  KeUy,  176  Pac. 
204. 

Therefore  the  motion  to  dismiss  must  be 
sustained,  and  it  is  so  ordered. 
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NIELSEN  ▼.  REBARD.     (No.  2297.) 
(Supreme  Court  of  Nevada.    Nov.  4,  1919.) 

1.  Appeal  and  kbrob  «=3l93(9)— Objection 

KADE  FIBST  TIUE   ON  APPEAL. 

An  objection  that  complaint  utterly  failed 
to  state  a  cause  of  action  may  be  raised  for  the 
first  time  on  appeal. 

2.  Pleading    ^=9408  —  Failube    to    state 

CAUSE  OF  action. 

An  objection  that  the  complaint  utterly  fails 
to  state  a  cause  of  action  may  be  raised  at  any 
time. 

3.  TbOVEB  and  C0NVEB8I0N  ®=9 13— OBJECT  OF 

action. 
Trover  is  an  action,  not  to  recover  the  spe- 
cific  thing,   but   to   recover   the   value   of   the 
property  wrongfully  converted. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Trover.] 

4.  Replevin  «=»10— Possession  bt  defend-' 
ant  neoessabt. 

To  enable  a  plaintiff  to  recover  in  replevin, 
the  specific  property  must  be  in  the  possession 
of  the  defendant  at  the  commencement  of  the 
action. 

6.  Specific  pekfobmanck  «=>70— Not  appli- 
cable to  cobporate  stock. 
Shares  of  corporate  stock  cannot  be  recov<- 
ered  in  an  action  for  specific  performance,  un- 
less they  possess  peculiar  and  unusual  value. 

I 
Appeal  from   District  Court,    Esmeralda 
County;  J,  Emmet  Waleb,  Judge. 

Action  by  Fred  H.  Nielsen  against  Nellie 
illchurdson  Rebard,  as  administratrix  of  the 
estate  of  Frank  P.  Richardson,  deceased. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

Augustus  TUden,  of  Reno,  for  appellant. 
A.  Grant  Miller,  of  Reno,  and  Thompson  & 
Thompson,  of  Goldfield,  for  respondent 

COLiaiAN,  O.  J.  By  this  action  plaintiff 
seeks  to  recover  the  possession  of  specific 
stock,  and  of  dividends  earned  thereon. 
Judgment  was  entered  in  the  trial  court  as 
prayed,  from  which,  as  well  as  from  an  order 
denying  a  new  trial,  an  appeal  is  taken. 

[1 , 2]  It  is  contended  in  this  court  that  the 
amended  complaint  does  not  state  a  cause  of 
action,  as  to  which  it  is  said,  by  counsel  for 
respondent,  that  this  point,  not  having  been 
made  in  the  trial  court,  should  not  now  pre- 
vail. It  is  a  well-recognized  rule  that,  while 
courts  do  not  look  with  favor  upon  objections 
of  this  kind  when  made  for  the  first  time  in 
tbe  apiiellate  court  (Omaha  National  Bank  y. 
Kiper,  60  Neb.  37,  82  N.  W.  102 ;  Phoenix  v. 
Gardner,  13  Minn.  433  (Gil.  306);  Smith  v. 
Dennett,  15  Minn.  86  (Gil.  50);  Donellan  t. 


Hardy,  57  Ind.  399).  yet.  If  the  complaint  ut- 
terly fails  to  state  a  cause  of  action,  tbe  point 
may  be  raised  at  any  time  (Stevenson  v. 
Lord,  15  Colo.  131,  25  Pac.  313;  Van  Doren  v. 
Tjader,  1  Nev.  390,  90  Am.  Dec.  498).  In 
fact  our  Code  expressly  provides  that  all 
objections  to  a  complaint  may  be  waived,  ex- 
cept as  to  the  lack  of  jarisdictlon  and  the 
failure  of  the  complaint  to  state  a  cause  of 
action.  Rev.  Laws  1912,  §  5046.  It  is  in- 
cumbent upon  us  to  determine  the  question 
presented. 

The  amended  complaint,  in  brief,  alleges 
that  on  November  23,  1914,  and  for  a  long 
time  prior  thereto,  FranK  P.  Richardson  was 
engaged  in  the  stock  brokerage  business  in 
Goldfield,  and  while  so  engaged  acted  in  be- 
half of  customers  in  buying  and  selling  stock 
upon  the  Goldfield  and  San  Francisco  Stock 
Exchanges,  and  in  so  doing  was  governed  by 
the  rules  of  such  exchanges  and  the  customs 
of  brokers  of  Goldfield ;  that  on  the  date  men- 
tioned said  Richardson  died  Intestate  in 
the  town  of  Goldfield.  It  is  further  averred 
that  long  prior  to  the  date  of  his  death  the 
deceased  had  established  the  custom  with 
his  patrons  of  buying  mining  stocks  for  them 
upon  the  payment  of  one-third  or  one-half  of 
the  purchase  price  thereof,  and  depositing 
the  said  stock  in  his  safe,  the  balance  of  the 
purchase  price  to  be  paid  at  the  date  of  the 
sale  of  such  stock,  or  at  such  timej  as  It 
might  be  withdrawn  from  said  safe;  that 
the  deceased  had  established  a  custom  in 
said  business,  with  his  customers,  of  buying 
mining  stocks  for  them  and  paying  therefor 
in  full,  and  placing  the  same  in  his  safe 
for  such  purchasers,  the  purchasers  making 
no  payment  in  cash  at  the  time,  but  deposit- 
ing an  equal  amount  of  stock  In  the  same 
company  as  security  for  the  amount  due  upon 
the  purchases,  permitting  the  customers  to 
pay  the  amount  due,  with  interest,  at  the 
time  of  such  sale  or  withdrawal  of  the  stock: 
that  such  customs  were  the  ones  prevailing 
among  the  stockbrokers  of  Goldfield  at  the 
time. 

It  is  further  alleged  that  on  the  10th  day 
of  October,  1914,  plaintiff  purchased  of  the 
said  Richardson  1,000  shares  of  the  capital 
stock  of  tlie  Jumbo  Extension  Mining  Com- 
pany, at  the  price  of  39  cents  per  share, 
and  paid  in  fnll  therefor;  that  on  October  22, 
1914,  pursuant  to  tbe  established  custom,  as 
alleged,  the  deceased  purchased  for  plaintiff 
1,000  shares  of  the  capital  stock  of  the  Jumbo 
Extension  Mining  Company  at  the  price  of 
40  cents  per  share,  on  account  of  which  plain- 
tiff made  no  cash  payment,  but  as  security 
for  the  purchase  price  thereof  deposited  with 
tbe  deceased  the  IfiOO  shares  purchased  by 
plaintiff  on  October  10,  1914.  It  is  further 
alleged  that  it  was  the  custom  of  the  de- 
ceased and  other  brokers  in  Goldfield,  at  the 
time  of  purchasing  stock  for  patrons,  in  cas- 
es in  which  it  was  not  paid  for,  to  fix  a  limit 
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for  the  payment  of  the  balance  due  on  snch  but  to  recorer 
contracts;  -that  on  November  22d  It  was 
agreed  between  the  plaintifl  and  deceased 
that  the  plaintiff  should  be  given  until  de- 
mand therefor  in  which  to  pay  for  the  stock. 
or  until  it  should  be  sold,  and  that  no  demand 
had  been  made. 

It  is  further  alleged  In  the  complaint  that 
on  November  23, 1014,  a  special  administrator 
was  appointed  as  administrator  of  said  estate 
and  that  on  December  2l8t  regular  letters 
of  administration  were  issued  to  appellant, 
who  thereupon  duly  qualified,  and  that  in 
pursuance  thereof  she  came  into  possession 
of  12,100  shares  of  the  capital  stock  of  the 
Jumbo  Extension  Mining  Company,  and  all 
of  the  property  and  assets  of  the  said  estate. 
It  is  further  alleged  that  plaintiff  filed  with 
the  clerk  of  the  court,  within  the  time  al- 
lowed by  law,  his  dalm  against  said  estate 
for  the  delivery  of  2,000  shares  of  the  capital 
stock  of  the  Jumbo  Kztension  Bfining  Com- 
pany, and  for  a  designated  sum  on  aocou);it  of 
dividends  earned  on  said  stock.  It  is  fur- 
ther alleged  that  defendant,  as  sut^  adminis- 
tratrix, refused  to  deliver  to  plaintiff  said 
stock;  that  the  estate  of  deceased  is  solvent; 
that  plaintiff  was  served  with  notice  of  the 
rejection  by  the  administratrix  of  the  said 
claim,  and  that  the  time  had  not  elapsed  in 
which  to  bring  this  action;  that  the  said'  Jum- 
bo Eixtension  Mining  Company  had  declared 
certain  dividends  upon  its  capital  stock,  and 
that  plaintifl  is  entitled  to  recover  the  divi- 
dends earned  by  said  2,000  shares  of  stock 
less  the  sum  due  on  the  stock  purchased  Oc- 
tober 22d. 

[3,4]  In  our  opinion,  the  amended  com- 
plaint does  not  state  a  cause  of  action.  It 
is  not  even  claimed  by  respondent  that  the 
action  is  one  of  replevin  or  trover.  Trover 
is  an  action  not  to  recover  the  specific  thing 
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the  value  of  title  property 
wrongfully  converted.  21  Bncy.  P.  &  P.  1012. 
There  is  no  attempt  to  recover  damages  in 
the  action;  and  it  has  been  held  that,  to  en- 
able a  plaintiff  to  recover  in  replevin,  the 
spedflc  property  sought  to  be  recovered  must 
be  In  possession  of  the  defendant  at  the 
time  of  the  commencement  of  the  action 
(Gardner  v.  Brown,  22  Nev.  156,  37  Pae.  240), 
and  there  is  no  allegation  in  the  complaint 
to  the  effect  that  defendant  had  possession  of 
such  stock  at  the  time  the  action  was  com- 
menced. 

[t]  The  only  theory  upon  which  it  is  urged 
by  the  counsel  for  respondent  that  the  com- 
plaint states  a  cause  of  action  is  that  it  is 
within  the  rule  fttabllshed  by  the  case  of 
Krouse  V.  Woodward,  110  Cal.  638,  42  Pac. 
1084i  From  a  reading  of  that  case,  it  seems 
that  it  was  one  in  the  nature  of  specific  per- 
formance, prosecuted  under  a  provision  of  the 
Civil  Code  of  that  state.  We  have  no  buch 
provision  in  our  Civil  Code,  and  it  is  a  well- 
established  rule  in  this  jurisdiction  that 
shares  of  stock  cannot  be  recovered  in  an  ac- 
tion for  spiedflc  performance  unless  they  pos- 
sess peculiar  and  unusual  value  (St^te  v. 
Jumbo  Ex.  M.  Co.,  30  Nev.  198,  04  Pac  74; 
OUver  V.  Little,  81  Nev.  476,  108  Pac.  240; 
Robinson  M.  Co.  v.  Riepe,  40  Nev.  121,  161 
Pac.  304),  of  which  there  is  no  allegation  in 
the  complaint  in  this  action. 

It  is  clear  that  unless  the  complaint  states 
facts  sufBcient  to  entitle  plaintiff  to  a  decree 
compelling  defendant  to  convey  the  stock 
claimed,  there  can  be  no  sufficient  allegation 
showing  a  right  to  dividends  thereupon. 

The  complaint  falling  to  state  a  cause  of 
action,  it  is  ordered  that  the  Judgment  and 
order  appealed  from  be  reversed. 

SANDERS  and  DUCECER,  JJ.,  concur. 
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Ex  parte  VAN  FLBBT.    (No.  A-2565.) 

(Crimiiial  Court  of  Appeals  of  Oklahoma.    Oct. 
14,  1919.) 

fSvllatut  hy  EMtorial  Staff.) 

CBIMINAI,  law  €=3li4r— ArtEB  AFFIDAVIT  FOB 
CHANGE  or  VZNT7E  JUSTICK  WIIHOITT  JUBIB- 
DIOTION. 

Where  one  charged  before  a  justice  of  the 
peace  was  arrested  and  brought  before  the  jus- 
tice, and  filed  an  affidavit  for  a  change  of  ven- 
ue because  he  believed  that  he  could  not  have  a 
fair  trial  before  the  justice,  the  justice's  duty 
was  thereafter  purely  ministerial,  and  under 
Rev.  Laws  1910,  {  6149,  lie  could  only  enter 
a  proper  order  transferring  cause  to  another 
justice,  and  was  without  jurisdiction  to  render 
judgment  or  issue  order  of  commitment. 

Petition  by  P.  M.  Van  Fleet  for  writ  of 
habeas  corpus.  Petitioner  ordered  discharged 
from  cnstody. 

A.  C.  G\>wne,  of  Miami,  for  petitioner. 
The  Attorney  General,  for  respondent 

PEIE  CURIAM.  In  this  proceeding  the  pe- 
titioner, F.  M.  Van  Fleet,  presented  to  this 
court  a  verified  petition,  averring  that  he  Is 
unlawfully  imprisoned  in  the  county  Jail  of 
Ottawa  county  by  the  sheriff  of  said  county. 
It  is  further  averred:  That  on  October  12, 
1916,  one  H.  Ij.  Herbert  filed  a  complaint  be- 
fore J.  li.  Speer,  a  justice  of  the  peace.  Charg- 
ing that  afiiant  was  about  to  commit  a  breach 
of  the  peace.  That  petitioner  was  arrested 
and  brought  before  said  justice  of  the  peace, 
and  filed  an  affidavit  for  change  of  venue, 
which  was  denied.  Tberenpon  the  petltUMier 
demanded  a  trial  hy  jnry,  which  was  re- 
fused. That  over  the  objection  of  peti- 
tioner the  case  was  tried,  and  said  justice  of 
the  peace  made  an  order  requiring  petitioner 
to  give  bond  In  the  sum  of  $300  to  keep  the 
peace  and  to  appear  at  the  next  term  of  the 
district  court  of  Ottawa  county,  and  In  de- 
fault of  such  bond  he  stand  committed  to 
the  county  JaU.  That  petitioner  is  unable 
to  give  bond,  and  is  now  being  illegally  and 
unlawfully  held  under  said  commitment  by 
said  sheriff.  Copies  of  the  complaint  and 
affidavit  for  change  of  venue,  the  judgment, 
and  order  of  commitment  are  attached  to 
said  petition.  That  he  made  application  for 
writ  of  habeas  corpus  to  the  district  court 
of  said  county,  and  the  same  was  denied. 

An  order  to  show  cause  was  entered  and 
issued,  and  upon  the  return  day,  the  parties 
appearing  by  counsel,  the  case  was  argued 
and  submitted.  Thereupon  It  was  ordered  by 
the  court  that  petitioner  be  discharged ;  the 
court  holding  that  upon  the  filing  of  a  prop- 
er affidavit  for  a  change  of  venue,  as  was 


done  In  this  case.  It  was  Oie  dnty  of  said 
justice  to  transfer  the  case  to  another  justice 
of  the  peace;  that  under  section  6149,  Bev. 
laws,  in  a  criminal  proceeding,  when  the 
defendant  files  an  affidavit  that  he  has  rea- 
son to  believe  and  does  believe  that  he  can- 
not have  a  fair  and  Impartial  trial  before 
the  justice  of  the  peace,  his  dnty  In  the  case 
thereafter  Is  purely  ministerial,  and  be  can 
only  enter  a  proper  order  transferring  the 
cause  to  another  justice  of  the  peace,  as  the 
statute  provides,  and  for  this  reason  the 
court  was  without  jurisdiction  to  render  the 
judgment  or  issue  the  order  of  conunitmeiit 
thereon. 


BIN6MR  et  aL  ▼.  WILKIN  et  nz. 

(Supreme  Court  of  Idaho.    July  1,  1919. 
hearing  Denied   Sept.  26,   1919.) 


Be- 


1.  Appeai,  and  Brbob  «=9389(2>— Tnra  to 
Appeal  fboic  Befusai,  to  Grant  Chanob 
OF  Ventjb. 

Under  the  provisions  of  Gomp.  Laws,  i 
4807,  an  appeal  from  an  order  refusing  to 
grant  a  change  of  the  place  of  trial  must  b« 
taken  within  60  days  after  the  order  is  made 
and  entered  upon  the  minutes  of  the  court, 
or  filed  with  the  clerk. 

2.  Evidence  <8=9ll3(8)— Pbiob  Paid  Not  Ev- 
idence of  Mabket  VALtrx. 

The  price  paid  for  property  Is  not  evidence 
of  its  market  value. 

8.  Evidence  «=9ll3(10)— Oosi  of  Bxcavat- 

INO  GelLAB  and  GONSTBUOTINe  BUTLDINOS 

Not  Evidence  of  Market  Valttb  of  Land. 

Proof  of  the  cost  of  excavating  a  cellar  and 

constructing    buildings    is    not    competent    as 

proof  of  the  market  value  of  real  estate  of 

which  they  form  a  part. 

4.  Evidence  «=5>501(7)— Tkstimowt  of  Wit- 
ness Not  Knowing  Mabekt  VaIiUk  or 
Land  and  Buildihob  Incompetent. 

Where  the  question  is  as  to  the  market  val- 
ue of  land  and  buUdinga  as  a  whole,  evidence 
of  a  witness  who  expressly  states  that  he  does 
not  know  market  value,  but  estimates  value  as 
he  would  in  adjusting  fire  insurance  losses,  is 
incompetent. 

5.  Bbokebs  9=3l02— iNsratTonoR  Tkat  Ven- 
dor IS  liiABLX  FOB  Fraudulent  Bxpbebkn- 

TATIONB   OF  BBOKEB  ESbBONEOUS. 

An  instruction  that  the  owner  of  real  es- 
tate is  responsible  for  the  fraudulent  represen- 
tations of  a  broker  with  whom  the  real  estate 
is  listed  for  sale,  notwitlistanding  the  owner 
gave  no  instructions  to  the  broker  to  make  the 
fraudulent  representations,  and  notwithstand- 
ing the  owner  did  not  know  the  fraudulent  rep- 
resentations were  being  made,  is  erroneous. 
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6.  Bboekbs  «=>1CI0— RKPBKssNTnre  Adtxbse 
IicricBXSTS  WITH  Knowixdox  or  Pbinoi- 

PAU9. 

Where  a  real  estate  brok«r  acta  for  two  pai^ 
tiea  with  adverae  interesta  in  effecting  an  ex- 
change of  landa,  with  the  knowledge  and  con- 
sent of  both,  neither  principal  ia  liable  to  the 
other  for  the  tortiooa  acta  of  the  broker,  in  the 
absence  of  collusion  or  direct  participation  of 
one  of  the  principals  in  the  tortious  acts  of  the 
agent 


Appeal   from   District  Oonrt,   Nea 
County;  Wallace  N.  Scales,  Jndge. 


Perce 


Action  for  deceit  by  Bmma  Ringer  and  O. 
O.  Ringer,  ber  husband,  against  George  W. 
Wilkin  and  Llla  J.  WUkln,  his  wife,  and  A. 
H.  Dlddock.  Verdict  and  Judgment  for  plain- 
tiff Kmma  Ringer  agalast  George  W.  WUkin 
and  Lila  Wilkin,  and  against  plaintiff  C.  O. 
Ringer,  and  In  favor  of  defendant  A.  H.  Dld- 
dock, and  defendants  George  W.  Wilkin  and 
liila  J.  WUkln,  his  wife,  appeal.  Re- 
versed, with  instmctions  to  dismiss  the  ac- 
tion as  to  defendant  Llla  J.  Wilkin. 

X  F.  Allsble,  of  Ooenr  d'Alene,  and  A.  S. 
Hardy,  of  Orangeville,  for  appellants. 

S.  O.  Tannahill,  of  Lewiston,  for  respond- 
ents. 


RICH,  3.  The  respond^ts,  wife  and  hus- 
band, alleged  In  their  complaint  that  they 
exchanged  certain  real  estate  in  the  dty  of 
Lewiston  for  certain  farm  lands  in  Idaho* 
coimty,  belonging  to  appellants  George  W. 
WUkln  and  Lila  3.  Wilkin,  his  wife.  It  was 
alleged  that  certain  representations  were 
made  by  the  appellants,  and  A.  H.  Diddock, 
a  real  estate  broker,  who  was  Joined  as 
defendant,  concerning  the  Idaho  connty  land, 
by  which  respondents  were  Induced  to  and 
did  make  the  exchange  of  property,  and  that 
such  representations  were  known  by  appel- 
lants, and  defendant  (Dlddock,  to  be  false 
and  fraudulent.  This  action  was  for  dam- 
ages resulting  from  the  fraudulent  represen- 
tations. The  trial  resulted  in  a  verdict  in 
favor  of  respondent  Bmma  Bliiger,  and 
against  the  appellants  George  W.  Wilkin  and 
Llla  J.  Wilkin.  The  Jury  found  against  C. 
O.  Ringer,  the  husband  of  Emma  Ringer,  and 
In  favor  of  Dlddock.  Judgment  was  entered 
accordingly.  From  the  Judgment,  George  W. 
Wilkin  and  Llla  J.  Wilkin  have  appealed. 

[1]  When  the  appellants  Wilkin  first  made 
their  appearance  in  the  action,  they  moved 
for  a  change  of  venue  to  Idaho  county,  the 
place  of  their  residence.  The  motion  was  de- 
nied, and  the  denial  is  here  assigned  as  error. 
The  action  of  the  court  In  this  regard  is  not 
subject  to  review.  No  appeal  was  taken  from 
the  order  of  the  court  within  60  days  from 
the  time  the  order  was  made  and  entered  on 


the  minutes  of  the  court,  as  required  by  O.  It. 
{4807. 

In  the  deed  of  oonveyance  executed  by 
appellants  for  the  Idaho  county  land  thdre 
was  a  misdescription,  in  that  the  property 
was  described  as  being  located  in  section  1 
of  a  certain  township,  instead  of  section  21. 
It  had  been  admitted  by  respondents  in  the 
pleadings  that  the  misdescription  had  be«i 
made  by  mistake.  Respondents  were  per- 
mitted to  prove  the  condition  of  the  pr<%)erty 
described  in  the  original  deed,  and,  over 
objection  of  appellants,  to  state  the  location 
of  the  land.  This  was  error,  since  under  the 
pleadings  the  alleged  misrepresentations 
were  not  directed  to  this  land,  and  its  loca- 
tion or  condition  was  wholly  immaterial. 

[2]  Respondent  Mrs.  Ringer  became  the 
owner  of  the  Lewiston  property,  about  18 
months  before  the  transaction  here  in  con- 
troversy occurred,  by  means  of  a  trade  or 
exchange  of  projierties  with  one  Dr.  Alley. 
Over  objection  of  appellants,  she  was  permit- 
ted to  testify  as  to  the  valuation  placed  upon 
the  Lewiston  property  in  the  previous  trade 
with  Alley.  Witness  Alley  was  also  permit- 
ted, over  objection,  to  testier  as  to  the  val- 
uation of  this  property  In  bis  trade  with  Mrs, 
Ringer.  The  reception  of  this  testimony 
was  error.  Not  only  was  the  time  of  the  ex- 
change too  ronote  for  testimony  with  reoieqt 
to  the  transaction  to  be  relevant,  but  the  evl- 
doice  was  not  competent  The  price  paid 
for  property  Is  Incompetent  as  evidence 
of  Its  market  value.  Mattem  v.  Alderson  et 
al.,  18  CaL  App.  B90,  123  Pac.  972;  Wichita 
Falls,  etc.,  Co.  v.  Wyrlck  (Tex.  Civ.  App.) 
147  S.  W.  730;  Texarkana,  etc,  Co.  v.  Neches 
Iron  Works,  67  Tex.  Olv.  App.  249, 122  S.  W. 
64;  Galliers  v.  Chicago,  B.  &  Q.  R.  Co.,  116 
Iowa,  319,  89  N.  W.  1109. 

[3]  On  direct  caamlnatlon  of  witness 
Booth,  called  on  behalf  of  respondents,  he 
was  permitted  to  state  that  he  had  made  an 
estimate  of  the  cost  of  construction  of  the 
dwelling  house  ui>on  the  Lewiston  property. 
Over  objection  of  appellants,  the  witness  was 
permitted  to  answer  the  following  question: 

"Q.  I  wUl  ask  yon,  Mr.  Booth,  if  you  know 
the  value  of  that  house  on  the  20th  day  of 
April,  191S?  •  •  •  A.  The  figures  that  I 
have  made,  $3,900." 

After  argument  by  counsel,  the  record 
contains  the  following: 

"The  Court:  Gentlemen,  the  court  has  mled 
on  this,  and  there  is  no  use  to  go  into  what 
your  figures  show.  Tell  the  value  of  that 
house,  Mr.  Booth,  on  the  20th  day  of  April, 
1916. 

"A.  The  cost  of  that  house  would  be  $3,900, 
and  contractor's  profit  $396,  making  a  total 
of  $4,485." 

This  witness,  in  the  course  of  his  examina- 
tion, was  also  permitted  to  answer  the  fol- 
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lowing  question,  over  objection  of  appellants 
that  It  waB  incompetent  and  Immaterial: 

"Q.  Taking  into  consideratiwi  the  changes 
or  improvements  that  they  have  made  there,  I 
will  ask  yon  to  state  what  In  your  opinion  was 
the  value  of  the  barn  on  the  20th  of  April, 
1915?      A.  About  $350." 


And  again  the  witness  was  permitted,  over 
objection,  to  answer  the  following  questions: 

"Q.  What  in  yonr  judgment  would  yon  say 
that  cellar  was  worth  on  the  20th  day  of 
April,  1916?  •  •  •  A,  I  have  the  founda- 
tion and  basement  together  at  $1,500. 

"The  Court:  I  do  not  care  what  they  cost, 
but  what  was  it  worth? 

"A.  That  is  the  only  way  I  can  tell  what  a 
thing  is  worth.  Figure  up  so  many  yards  of 
excavation,  so  many  perch  of  rock,  etc. 

"Mr.  Ailshie:  I  move  to  strike  all  that  on 
the  ground  that  It  doesn't  establish  value. 

"The  Conrt:  Mr.  Booth,  do  yon  know  the 
valne  of  that  house  and  lot  on  the  20th  day 
of  April.  1915? 

"A.  You  mean  the  selling  value? 

"The  Court:    Yes. 

"A.  No,  sir. 

"Q.  I  will  ask  yon,  Mr.  Booth,  if  building 
material  is  more  expensive  now,  and  whether 
or  not  it  would  cost  more  to  build  that  house 
BOW,  than  it  would  have  on  the  20th  day  of 
April,  1916. 

"Mr.  Ailshie:  Objected  to  as  incompetent  and 
an  attempt  to  show  value  by  comparisons,  which 
is  not  admissible,  and  on  the  further  ground 
that  the  witness  says  he  doesn't  know  the  mar- 
ket value  of  the  property  on  the  20th  day  of 
April,  1915. 

"The  Court:    Answer  the  question." 


The  action  of  the  court  in  permitting  tlie 
witness  to  answer  these  questl<ms  was  error. 
The  issue,  for  the  proof  of  whldi  13ie  testi- 
mony was  ofTered,  was  the  market  value  of 
the  property  conveyed  to  appellants  by  re- 
spondents on  the  20th  day  of  April,  1915. 
This  property  consisted  of  certain  lots  upon 
which  the  buildings  and  cellar  were  located. 
Manifestly  the  cost  of  the  buildings  and  the 
cost  of  excavating  the  cellar  do  not  tend  to 
prove  market  value.  In  cases  where  it  Is 
impossible  to  prove  market  value  of  property, 
such  evidence  might  be  admissible  as  tending 
to  prove  actual  value.  Moreover,  evidence 
to  be  competent  and  material  on  this  issue 
must  tend  to  prove  the  market  value  of  the 
property  a»  a  whole.  Proof  cannot  be  directed 
to  the  value  of  the  different  iwrtlons  of  the 
property  segregated  from  the  remainder.  De- 
von V.  City  of  Cincinnati,  162  Fed.  633, 
89  C.  O.  A,  425 ;  Sloan  v.  Balrd,  12  App.  Dlv. 
481,  42  N.  T.  Supp.  88,  affirmed  162  N.  Y. 
827,  56  N.  E.  752.  See,  also,  Sutherland  on 
Damages,  vol.  2  (4th  Ed.)  {{  445-448,  on  proof 
of  value  generally. 

[4]  Upon  cross-examination,  after  tlila  wit- 


ness had  stated  that  he  did  not  know  any- 
thing about  market  values,  and  that  the  only 
way  be  arrived  at  values  was  by  figuring  as 
be  would  in  adjusting  fire  insorance  losses, 
appellants  moved  to  strike  the  evidence  of 
the  witness  as  to  the  value  of  the  property, 
on  the  ground  that  it  was  not  directed  to  the 
market  value.  The  motion  was  denied.  This 
motion  should  have  be&x  granted,  and  refus- 
al to  grant  it  was  error. 

[B]  Among  the  Instructions  to  the  Jury  Is 
found  the  following: 

"Yon  are  Instructed,  gentlemen  of  the  Jury, 
that  if  the  defendants  George  W.  Wilkin  and 
Iiila  J.  Wilkin,  his  wife,  employed  and  author- 
ized the  defendant  A.  H.  Diddock  to  exchange 
their  property  and  in  pursuance  of  that  author- 
ity A.  H.  Diddock  induced  the  plaintiSS  to  ex- 
change the  property  Of  plaintitrs  for  the  prop- 
erty of  defendants  George  W.  Wilkin  and  LUa 
J.  Wilkin,  and  said  A.  H.  Diddock  made  false 
and  fraudulent  representations  abont  the  prop- 
erty of  the  said  defendants  George  W.  Wilkin 
and  Lila  J.  Wilkin,  his  wife,  upon  which  plain- 
tiffs rehed,  and  which  induced  them  to  ex> 
change  th^  property  for  the  property  of  the 
said  defendants  Wilkin  and  wife,  then  the  de- 
fendants George  W.  Wilkin  and  Lila  J.  Wil- 
kin would  be  responsible  for  that  fraud,  not- 
withstanding  there  were  no  instructions  gi^en 
to  said  defendant  A.  H.  Diddock  by  the  defend- 
ants George  W.  Wilkin  and  Lila  J.  Wilkin, 
his  wife,  which  authorized  him  to  make  fraudu- 
lent representations,  and  notwithstanding  th« 
defendanU  George  W.  Wilkin  and  Lfla  3.  Wil- 
kin did  not  know  that  the  said  A.  H.  Diddock 
practiced  those  fraudulent  repreeentationsb 
'Employing  him  as  agent,  or  as  their  agent,  to 
do  that  thing,  they  became  responsible  for  tha 
methods  whldi  their  agent  adopted  in  iiAat 
that  tUng." 

This  Instruction  was  error,  nie  mis 
adopted  by  this  vconrt  In  relation  to  the  lia- 
bility of  an  owner  of  property  for  fraudulent 
representations  made  by  a  broker,  in  effecting 
a  sale  or  exdiange  thereof,  will  be  found 
in  the  recent  case  of  Dellwo  v.  Petersen,  32 
Idaho,  — t  180  Pac  167. 

[I]  The  court  refused  to  give  the  following 
instruction  requested  by  appellants: 

"I  instmct  yon  that  where  the  same  party 
acts  as  agent  for  each  of  two  principals,  with 
their  knowledge  and  consent,  both  are  bound 
by  lus  acts,  and  neither  can  recover  from  the 
other  for  any  statements  or  representations 
made  by  him  to  the  other,  and  that,  where  an 
agent  is  acting  for  each  of  two  principals,  nei- 
ther  principal  is  liable  to  the  other  for  his  acta. 
And  I  instract  you  that  if  yon  %nd  firom  the 
evidence  in  this  ease,  by  a  pteponderanee  of 
the  evidence,  that  the  defendant  Diddo(A  was 
acting  as  agent  for  the  defendant  George  W. 
Wilkin,  and  was  at  the  same  time  ac^iig  as 
agent  for  the  plaintiff  Emma  Ringer  in  respect 
to  the  transactions  alleged  in  the  complain^ 
and  that  she  had  knowledge  that  he  was  so 
acting  for  the  defendant  Wilkin,  then  the  de- 
fendant WUkln   would  not  be  liable  for  any 
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acts  or  representations  of  the  defendant  DiS- 
dock." 

Respondents  denied  that  defendant  Dld- 
dock  was  their  agent,  but  In  view  of  the  fact 
that  there  was  evidence  produced  at  the 
trial  tending  to  prove  that  he  was  the  agent 
of  respondents  and  appellants,  with'  their 
knowledge  and  consent,  and  that  there  was 
a  faflnre  of  proof  to  ahow  fraudulent  coUn- 
Blon  between  IMddock  and  appellants  this 
Instruction  was  i>ertlnent  and  should  have 
been  given.  Where  an  agent  is  acting  for  two 
parties  with  adverse  interests  with  respect 
to  the  same  transaction,  with  knowledge  and 
consent  of  both,  each  is  charged  with  notice 
of  that  of  which  the  agent  becomes  cognizant 
during  the  progress  of  the  negotiations.  As 
a  general  rule,  It  Is  true,  also,  that  neither 
prlndiml  is  responsible  for  the  tortious  acts 
of  an  agent  so  situated;  but  this  rule  Is  appli- 
cable <ml7  In  the  absence  of  collusion  or  direct 
participation  of  one  of  the  principals  In  the 
tortious  acts  of  the  agent.  Pine  Mountain 
Iron  &  Coal  C!o.  v.  BaUey,  94  Fed.  258,  38 
O.  C.  A.  229;  Vercrnysse  et  at  v.  WllllaniB, 
112  Fed.  206,  60  a  C.  A.  486;  In  re  Cotton 
Mfts.'  Sales  Co.  (D.  C)  209  Fed.  629;  Hess 
V.  Conway,  92  Kan.  787,  142  Paa  253;  Mc^ 
Eenney  v.  Ellsworth,  166  CaL  326,  132  Paa 
75;  Austin  ▼.  Bnpe  (Tex.  Civ.  App.)  141  S.  W. 
647;  Blair  v.  Balrd,  43  Tex.  Olv.  App.  184, 
94  S.  W.  116. 

At  the  close  of  the  trial,  the  appellants 
WllMn  moved  for  a  directed  verdict,  on  the 
ground  that  there  had  been  no  substantial 
evidence  Introduced  showing  or  tending  to 
show  that  any  false  or  fraudulent  represen- 
tations or  misrepresentations  had  been  know- 
ingly made  by  or  on  the  part  of  ai>pellantB, 
and  that  there  was  no  evidence  of  any  na- 
ture which  would  tend  to  prove  that  appel- 
lants caused  respondents  to  forego  the  ordi- 
nary methods  of  investigation  to  learn  the 
condition  of  the  property,  or  persuade  them 
from  making  the  necessary  Inspection  and  ex- 
amination. The  motion  should  have  been 
granted  as  to  appellant  T.iiq  j,  Wilkin  on 
the  first  ground  suggested.  The  record  is 
entirely  silent  as  to  any  representations  made 
by  her  In  regard  to  the  transaction.    How- 


WILKIN 

P.) 

ever,  we  think  the  court  did  not  err  In  refus- 
ing to  grant  the  motion  as  to  anpellant 
George  W.  Wilkin. 

The  last  spedflcation  In  the  brief  of  appel- 
lants to  the  effect  that  the  evidence  is  in- 
sufficient to  support  the  verdict,  raises  the 
same  question  as  is  presented  by  the  motion 
for  a  directed  verdict  In  the  case  of  Dellwo  v. 
Petersen,  supra.  It  was  held  that.  In  order  to 
hold  the  principal  for  the  fraudulent  repre- 
sentations made  by  a  real  estate  broker,  it  is 
necessary  to  be  able  to  trace  some  connection 
between  the  principal  and  the  agent  with  re- 
gard thereto,  and  thereby  charge  the  former 
with  responsibility  for  t^iat  the  agent  may 
have  said  or  done. 

In  this  case  there  is  evidence  to  the  effect 
that  Wilkin  gave  the  real  estate  agent  a  de- 
scription of  the  property  owned  by  him,  which 
property  It  was  proposed  to  exdiange  for  the 
property  of  respondents.  It  further  appears 
that  Wilkin  also  Informed  the  agent  that  he 
had  no  personal  knowledge  of  the  condition 
of  the  property,  that  he  had  never  seen  the 
same,  and  that  the  description  he  had  fur- 
nished was  the  same  as  that  given  him  by 
an  agent  of  the  former  owner  of  the  prop- 
erty. Respondents  admit  that  the  real  es- 
tate broker  informed  fliem  that  he  had  no 
personal  knowledge  of  the  property,  and  that 
the  description  he  gave  them  was  that  fur- 
nished by  Wilkin;  bnt  they  deny  that  he  also 
lnf<»med  them  that  Wilkin  did  not  dalm 
to  have  any  personal  knowledge  of  the  oondl- 
tioa  of  the  property.  In  that  state  of  the 
evidence,  we  do  not  think  the  appellant 
Oeorge  W.  Wilkin  was  entitled  to  a  directed 
verdict,  for  by  famishing  the  descrlptlmi  to 
the  broker  It  may  at  least  be  inferred,  that 
he  authorized  the  broker  to  furnish  the  same 
to  respondents,  and  In  such  a  manner  that 
respondents  might  rdy  thereon,  so  that  the 
question  of  his  responsibility  was  one  for  the 
Jury. 

The  Judgment  Is  reversed,  with  instmo- 
tions  to  dismiss  the  action  as  to  Llla  3.  WO- 
kln.    Costs  awarded  to  appellants. 

MORGAN,  C.  X,  and  BUDGS,  X,  concur. 
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STOREX  T.  UNITED  STATES  FIDELITT 
&  GUARANTY  00.  OF  BALTI- 
MORE, MD. 

(Supreme  Court  of  Idaho^    Sept.  20,  1919.) 

1.  Attobnet  and  cubnt  e=»86— Statotoby 

BEGULATIOR     Or    STIFUI^TIONS    BELATES    TO 
THOSE   EXECXTTED    IN   PENDING    ACTION. 

Comp.  Laws,  {  3098,  subd.  1,  refers  to  stlpn- 
lations  and  agreements  concerning  the  conduct 
and  management  of  an  action  pending  at  the 
time  the  stipulation  was  made. 

2.  Attobnet  and  client  «=>86,  101(1)— At- 
tobnet  bab  no  foweb  to  comfbomibb  ob 
beleabe  fending  action. 

An  attorney  at  law  has  authority,  by  ylrtue 
of  his  employment  as  such,  to  do  in  behalf  of 
his  client  all  acts,  in  or  out  of  court,  necessary 
or  inddental  to  the  prosecution  and  manage- 
ment of  the  suit,  and  which  affect  the  remedy 
only,  but  has  not  power  to  compromise  or  re- 
lease the  cause  of  action  itself. 

3.  Attobney  and  oucent  «=s>101(1)— Attob- 
net HAS  no  poweb  to  bettuc  anotheb 
OAtrsB  op  AAnon. 

An  attorney  employed  to  prosecute  or  defend 
In  one  action  has  no  authority,  by  -virtue  of 
auch  employment,  to  compromise  or  settle  an- 
other cause  of  action. 

4.  Attobnet  and  client  e=3l08— Ratipica- 
tion  op  unauthobizbd  act  op  attobnet. 

Ratification  by  a  client  of  the  unauthorized 
act  of  his  'attorney  cannot  be  inferred,  in  the 
absence  of  knowledge  of  all  the  material  facta 
on  the  part  of  the  principal. 

Appeal  from  District  Coart,  Ada  County; 
CarUA.  Davis,  Judge. 

Action  by  Charles  Storey  against  the  Unit- 
ed States  Fidelity  &  Guaranty  Company  of 
Baltimore,  Md.  Judgment  for  platntUf,  and 
defendant  appeals.    Affirmed. 

S.  L.   Hodgin,  of  Twin   Falls,  and  X   T. 
Pence^  of  Boise,  for  appellant 
Martin  &  BiUrtin,  of  Boise,  for  reqwndeat. 


RIC^,  J.  On  May  22, 1911,  Charles  Storey, 
the  respondent  herein,  obtained  a  judgment 
In  the  district  court  against  Elias  Marsters 
in  the  sum  of  $2,871.67.  TO  enforce  his  Judg- 
ment, be  caused  a  writ  of  execution  to  issue 
and  to  be  placed  In  the  hands  of  the  sheriff, 
who  levied  upon  certain  real  property  and 
advertised  It  for  sale.  Thereupon  Addle 
Marsters,  wife  of  the  Judgment  debtor,  caused 
a  writ  of  injunction  to  issue  out  of  the  dis- 
trict court,  restraining  Storey  and  the  sheriff 
from  selling  the  property  levied  ujpon;  she 
claiming  that  it  was  her  separate  property 
and  not  liable  to  execution  for  her  husband's 
debts.  A  trial  was  had,  and  a  decree  en- 
tered dissolving  the' injunction.    Addle  Mars- 


ters thereupon  perfected  an  appeal  of  the  in- 
junction action  to  this  court  While  this  ap- 
peal was  pending,  C.  F.  Eoelsch,  attorney  for 
Ellas  Marsters,  made  overtures  to  Martin  & 
Martin,  attorneys  for  Storey,  for  settlement 
of  the  Judgment  against  Marsters.  Thereaft- 
er, with  the  consent  of  his  wife,  Marsters 
paid  the  Judgment  and  caused  her  appeal  to 
be  dismissed. 

After  payment  of  the  Judgment,  and  dis- 
missal of  the  appeal,  Storey  brought  action 
against  appellant  on  the  injunction  bond  for 
the  recovery  of  attorney's  fees  expended  by 
him  in  procuring  dissolution  of  the  injunc- 
tion. Appellant  answered,  denying  the  al- 
legations of  the  complaint,  and  alleging  af- 
firmatively that  its  obligation  on  the  bond, 
If  any  was  Incurred,  was  waived  by  means  of 
a  compromise  made  between  the  attorneys 
for  Storey  and  Marsters,  which  resulted  In 
the  payment  of  the  Judgment  against  EUas 
Marsters  and  dismissal  of  the  Addle  Marsters 
appeal. 

Upon  the  trial  of  the  action,  Mr.  Koelscb 
testified  that  prior  to  the  payment  of  the 
Judgment  by  Mr.  Marsters  he  had  a  conver- 
sation with  T.  L.  Martin,  of  the  firm  of  Mar- 
tin &  Martin,  attorneys  for  Storey,  in  sub- 
stance as  follows:  That  he  said  to  Mr.  Mar- 
tin, "If  I  can  get  Mr.  Marsters  to  pay  the 
Judgment,  will  you  hold  him  any  further,  or 
will  you  hold  him  on  the  injunction  bond?" 
To  which  Mr.  Martin  replied:  "We  ought  to ; 
but,  if  you  see  that  the  Judgment  is  paid,  we 
will  drop  that"  It  is  not  contended  that 
Storey  had  previously  authorized  Mr.  Martin 
to  make  any  such  agreement.  Upon  motion 
of  respondent,  the  foregoing  testimony,  as 
well  as  all  other  testimony  relating  to  the 
conversation  or  agreement  between  Mr. 
Koelsch  and  Mr.  Martin,  was  stricken  by  the 
court  Judgment  was  entered  for  the  plain- 
tiff.   The  appeal  is  from  the  Judgment 

[1]  Respondent  contends  that  evidence  of 
the  alleged  agreement  or  stipulation,  waiving 
the  right  of  action  on  the  injunction  bond. 
was  not  admissible,  because  not  reduced  to 
writing  and  filed  in  court,  and  invokes  the 
protection  of  0.  U  |  8998,  which  is  as  fol- 
lows: 

"An  attorney  and  counselor  has  authority: 
"1.  To  bind  his  client  in  any  of  the  steps  of 
an  action  or  proceeding,  by  his  agreement  filed 
with  the  derk,  or  entered  upon  the  minutes  of 
the  court,  and  not  otherwise. 

"2.  To  receive  money  claimed  by  his  client 
in  an  action  or  proceeding  during  the  pendency 
thereof,  or  after  judgment,  unless  a  revocation 
of  his  authority  is  filed,  and  upon  the  payment 
thereof,  and  not  otherwise,  to  discharge  the 
claim  or  acknowledge  satisfaction  of  the  judg- 
ment" 

We  think  that  subdivision  1  of  the  section 
quoted  has  no  application  to  the  alleged  agree- 
moit  In  this  case.    The  alleged  stipulation  or 
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agreement  was  not  made  In  this  action,  bnt  in 
another  Independent  action.  This  action  was 
not  commenced  at  that  time.  ThliS  statute 
has  reference  to  stipulations  concerning  the 
conduct  and  management  of  the  action  Itself, 
made  during  the  pendency  of  the  action,  and 
has  no  reference  to  stipulations  or  agree- 
ments between  coimsel  with  referoice  to  mat- 
ters not  Involved  in  the  pending  Utlgatlon. 

But,  aside  from  the  statute,  the  attorney 
had  no  authority  to  bind  his  client  in  the  mat- 
ter of  the  release  of  his  right  of  action  on 
the  bond.  The  record  is  silent  as  to  whether 
the  relationship  of  attorney  and  client  existed 
at  the  time  the  alleged  agreement  was  made 
with  reference  to  the  matter  involved  in  this 
suit 

[2]  nie  role  generally  accepted  in  this 
country  Is  to  the  effect  that  an  attorney  has 
authority,  by  virtue  of  his  emplojrment  as 
sndi,  to  do  V  behalf  of  his  client  all  acts,  in 
or  out  of  court,  necessary  or  Incidental  to 
the  prosecution  and  management  of  the  suit, 
and  which  afTect  the  remedy  only,  but  has  no 
power  to  compromise  or  release  the  cause  of 
action  Itself.  Moulton  v.  Bowker,  116  Mass. 
86,  16  Am.  Rep.  72;  Tobler  v.  Nevltt>  46 
Colo.  231,  100  Pac.  410,  23  L.  fi.  A.  (N.  8.) 
702,  132  Am.  St  Rep.  142,  and  note,  16  Ann. 
Cas.  925;  Blgler  v.  Toy,  68  Iowa,  687,  28 
N.  W.  17;  Gibson  ▼.  Nelson,  111  Minn.  183, 
126  N.  W.  781,  31  Li  R.  A.  (N.  S.)  523,  and 
note^  137  Am.  St  Rep.  649;  Pomeroy  v.  Pres- 


cott  106  Me.  401,  76  AU.  898,  138  Am.  St  Rep. 
347,  21  Ann.  Cas.  574,  and  note ;  Thornton  on 
Attorneys  at  Law,  vol.  1,  §  215. 

[S]  If  this  principle  be  true  when  applied 
to  causes  of  action  Involved  In  Utlgatlon, 
there  can  be  no  question  that  an  attorney 
employed  to  prosecute  or  defend  In  one  action 
has  no  authority,  by  virtue  of  such  employ- 
ment to  compromise  or  settle  another  cause 
of  action.    Marbourg  v.  Smith,  11  Kan.  654. 

[4]  There  is  no  evidence  in  the  record  that 
respondent  ratified  the  unauthorized  agree- 
ment of  his  attorney.  It  Is  true  that  he  re- 
ceived the  proceeds  of  the  judgment  but  he 
received  no  more  than  was  due  thereon.  The 
record  shows  that  he  had  no  knowledge  of 
any  agreement  to  waive  his  right  of  action 
on  the  bond.  Ratification  by  conduct  cannot 
be  inferred.  In  the  absence  of  knowledge  of 
all  the  material  facts  on  the  part  of  the  prin- 
cipaL  U.  S.  y.  Beebe,  180  U.  S.  843,  21  Sup. 
Ct.  871,  46  Ia  Ed.  663 ;  Flndlay  v.  HUden- 
brand,  17  Idaho,  403,  105  Pac.  790,  29  Ll  R. 
A.  (N.  S.)  400. 

The  oonrt  committed  no  error  In  sustain- 
ing the  motion  to  strike  the  testimony  with 
reference  to  the  alleged  stipulation  or  agree- 
ment 

We  find  ;io  reversible  error  In  the  record. 
The  judgment  is  affirmed.  Costs  awarded  to 
respondent 

MORGAN,  C.  J.,  and  BUDGE,  J.,  concur. 
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ABANDONMENT. 

See  Criminal  Law,  ^=»1178;  Injunction,  «=» 
118;  Municipal  Corporations,  9=9365;  Ven- 
dor and  Purchaser,  «ss86,  191,  286,  334.  836. 

ABATEMENT  AND  REVIVAL 

See  Pleading,  «=998. 

IV.  TRAN8FEB  OK  DEVOIiUTIOK  OF 

TITX.E,  BIGHT.  INTIiBEST,  OB 

XJABIUTY. 

4=9>4I  (Okl.)  An    action    to    quiet    title   does 
not  abate  by  transfer  of  any  interest  of  plain- 
tiff pending  the  action.— Gushing  t.  Newbern, 
•183  P.  40fl. 

4s3>47  (Okl.)  If  plaintiff  has  transferred  his 
interest  pending  his  action  to  quiet  title,  action 
may  be  continued  in  name  of  original  party, 
or  court  may  allow'  transferee  to  be  substituted 
in  action  under  Bev.  Laws  1910,  i  4695.— 
CoshW  ▼•  Newbern,  183  P.  409. 

ACCOUNT. 

See  Action,  «=550;  Attorney  and  Client,  0=9 
144;  Equity,  '9=>39;  Executors  and  Admin- 
istrators, ^=>315;  Joint  Adventures,  9=94; 
Jury,  ^X9l4 ;  Limitation  of  Actions,  9=965 ; 
Lis  Pendens,  9=926;  Partnership,  9=9327; 
Pleading,  9=9330. 

ACCOUNT,  ACTION  ON. 

See  limitation  of  Actions,  9=953,  183,  197. 

ACCOUNT  STATED. 

See  Trial,  9=9404. 

9=9 1  (Cal.)  The  theory  upon  which  an  action 
of  account  stated  is  allowed  is  that  transac- 
tions have  occurred  between  parties  from  which 
the  'relation  of  debtor  and  creditor  has  arisen, 
that  one  or  both  have  rendered  or  made  state- 
ments specifying  definitely  the  amount  due  on 
account  thereof,  and  thereupon  there  has  been 
an  agreement,  express  or  implied,  by  the  one 
who  IS  the  debtor,  to  the  other,  that  a  sum  is 
due  from  him  on  such  account,  together  with 
express  or  implied  promise  to  pay  the  same. — 
Bennett  t.  Potter,  183  P.  156. 

Originally  an  account  stated  could  exist  only 
when  the  accounts  were  mutual,  or  where  there 
was  more  than  a  single  Item,  but  it  has  now 
become  settled  there  can  be  an  account  stated 
where  but  a  single  item  is  included  or  re- 
ferred to  therein.— Id. 

^=>3  (Cal.)  There  can  be  no  account  stated 
where  there  have  been  no  previous  transactipns 
between  the  parties  from  which  the  relation  of 
debtor  and  creditor  could  arise. — Bennett  ▼. 
Potter,  183  P.  156. 

9=94  (Cal.)  An  account  stated  may  be  shown 
by  proof  of  an  oral  agreement  as  to  the  amount 
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due,  although  no  writing  is  exhibited  at  the 
time.— Bennett  v.  Pofter,  188  P.  156. 
9=97  (Cal.)  Account  stated  cannot  become  a 
substitute  for  an  action  of  debt  upon  a  writ- 
ten  promise  in  writing,  the  written  promise  be- 
ing a  higher  evidence  of  the  debt,  and  the 
debtor  being  already  bound  thereby,  and  there 
being  no  uncertainty  to  be  settied  which  would 
constitute  a  consideration  for  a  new  oral  prom- 
ise to  pay.— Bennett  t.  Potter,  183  P.  156. 

ACKNOWLEDGMENT. 

See  Chattel  Mortgages,  «=961,  86,  90;  Vendor 
and  Purchaser,  9=9231. 

ACTION. 

See  Abatement  and  Revival;  Animals,  9=>100; 
Dismissal  and  Nonsuit. 

L   OROITNBB  AlTD  CONDITIONS  PBE- 
0£DBNT. 

9=9 1  (Okl.)  One  cannot  maintain  a  claim  for 
damages  based  upon  his  own  wrong,  or  caused 
by  his  own  neglect.— Hejduk  v.  Snyder,  183  P. 
923. 

m.   JOINDER,   SPIiITTINa,   CONSOIiI« 
DATION,   AND   SEVERANCE. 

9=948(2)  (Wash.)  Where  an  apartment  house 
owner  assaulted  a  grocer  making  a  delivery  to 
a  tenant,  and  prevented  his  making  the  deliv- 
ery, the  grocer  could  not  in  one  complaint .  ask 
damages  for  the  assault  and  battery  and  also 
that  the  owner  be  enjoined  from  interfering 
with  his  use  of  the  common  ways  in  the  build- 
ing, as  such  two  causes  of  action  cannot  be 
said  to  arise  out  of  the  "same  transaction" 
within  the  meaning  of  Rem.  Code  1915,  §  296. 
— Knnick  v.  Champneys,  183  P.  75. 
9=950(7)  (Okl.)  In  an  action  for  caUcellation 
of  an  oil  and  gas  lease,  and  where  an  account- 
ing of  oil  and  gas  produced  pending  the  liti- 
gation is  ancillary,  all  parties  producing  and 
purchasing  such  oil  and  gas  with  notice  may 
be  joined  in  a  supplemental  bill  for  accounting, 
—Probst  y.  Bearman,  183  P.  886. 


ADJOINING  LANDOWNERS. 

See  Boundaries;  Fences,  9=96. 

ADMINISTRATION. 

See  Executors  and  Administratorst 

ADMIRALTY. 

I.   JITRISDICTION. 

9=920  (Wash.)  Amendment  to  Judiciarv  Act 
Oct.  6,  1917  (U.  S.  Comp.  St.  1918.  H  991  (3). 
1233J  giving  federal  courts  jurisdiction  over 
all  civil  causes  of  admiralty  and  maritime  ju- 
risdiction, saving  to  claimants  the  rights  and 
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remedies  under  the  Workmen's  Compensation 
Law  of  any  state,  does  not  abolish  admiralty 
or  common-law  remedies  for  maritime  inju- 
ries, but  merely  gives  injured  employ^  addi- 
tional remedy  of  state  comoens9.tiQn  apt,  whera 
it  affords  a  remedy.— Lund  v.  Griffiths  St 
Sprague  Stevedoring  Co.,  18*  P;  123. 

Stevedore  injured  in  hold  of  steamship  may 
sue  employer  at  common  law  notwithstanding 
amendment  to  federal  Judiciary  Act  of  Oct. 
8,  1917  (U.  S.  Comp.  St.  1918,  §S  991  (3),  1233), 
giving  federal  courts  jurisdiction  over  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
and  saving  to  claimants  the  rights  and  remedies 
under  the>  Workmen's  Compensation  Act  of  any 
state,  the  Workmen's  Compensation  Act  of 
this  state  being  inapplicable  to  such  injury.— Id. 

ADMISSIONS. 

See  Appeal  and  Error,  <8=»768,  823. 

ADOPTION. 

See  Bastards,  «=>13j  Evidence,  <$S9291;  Par- 
ent and  Child,  <8=92 ;  Wills,  «=s>734. 
Qs'^O  (Cal.)  Adoption  establishes  legal  rela- 
tion of  parent  and  child,  including  obligation  of 
parent  to  support  child. — In  re  Ballou's  Estate, 
183  P  440. 

«=»2r  fWash.)  Under  Rem.  &  Bal.  Code,  |S 
1341,  1699,  an  adopted  sister  is  entitled  to  in- 
herit along  with  the  natural  brothers  and  sis- 
ters, of  one  dying  without  issue,  husband,  wife, 
father,  or  mothir.— In  re  Mastersou's  Estate, 
183  P.  93. 

ADVERSE  POSSESSION. 

See  Boundaries,  ^=946;  Waters  and  Water 
Courses,  <e=>151,  152. 

I.   NATURE  AND  BEQUISITES. 
'  (FJ  KontllB  Cbaraetev  of 'Poaaeaaion. 

^=>66(1)  (OalApp.)  In  action  to  quiet  title  by 
one  claiming  by  adverse  possession,  question  of 
whether  or  not  plaintiff's  original  entry  "was 
by  virtue  of  an  agreement  foi;  a  boundary  line 
has  no  bearing  upon  the  character  of  his  adverfie 
possession  up  to  such  line. — Doyle  v.  Bradshaw, 
183  P.  185. 

(O)  Payment  of  Taxea. 

^=»94  (Cal.App.)  Failure  to  pay  taxes  where 
none  are  levied  does  not  defeat  a  claim  of  ad- 
terse  poBsassion  under  Code  Civ.  Proc.  {  325. — 
Elliott  V.  Mcintosh,  183  P.  692. 

m.  PIXADINO,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

^Ss»ll3  (Cal.App.)  In  ejectment,  deeds  and 
mortgages  covering  lots  adjoining  the  one  in 
dispute,  merely  what  they  purported  to  be,  and 
not  admissions  against  interest  on  the  part  of 
plaintifTs  predecessor,  held  inadmissible. — Elli- 
ott V.  Mcintosh,  183  P.  692. 

AFFIDAVITS. 

See  Appeal  and  Error,  ©=9553,  1024,  1054; 
Highways.  ^3>30;  Indictment  and  Informa- 
tion, «=>133. 

.'      AGENCY. 

See  Prindpal  and  Agent. 

ALTERATION  OF  INSTRUMENTS. 

See  Guaranty,  $=>54;    Principal  and   Surety, 

«=)i01. 
^=320  (Cal.App.)  The  alteration  of  a  negotia- 
ble instrument,  by  which  its  moaning  and  effect 
Is  chanRcd.  avoids  the  instrument  as  to  any 
nonconsenting  party  thereto.— Nissen  v.  Ehren- 
pfort,  183  P.  95(i. 


ALTERMATiVE  METHOD. 

See  Appeal  and  Error,  4=»757. 

ANCILLARY  PROCEEDINGS. 

See  Jury,  4=>14. 

ANIMALS. 

See  Carriers,  «=215-228 ;  Constitutional  Law. 
<&=»237 ;  Criminal  Law,  «=9519 ;  Damages, 
®=»131;  Justices  of  the  Peace,  ^=>144;  Mu- 
nicipal Corporations,  «=>604.  605,  625 ;  Plead- 
ing, €=335 ;   Replevin,  €=»72. 

«=92  (Cal.App.)  Dogs  coBstitate  property  of 
their  owners,  and  are  recognized  as  having  pe- 
cuniary value,  depending  on  their  market  value, 
or  some  special  or  pecuniary  yalne  to  their 
owners,  to  be  ascertained  by  reference  to  their 
usefulness  or  other  qualities.— R008  v.  Loeser, 
183  P.  204. 

<S=>69  (CaLApp.)  The  owner  of  a  leopard, 
knowing  it  was  untamed,  vicious,  and  danger- 
ous, was  bound  to  so  ^uard  it  as  absolutely  to 
prevent  occurrence  of  injury  to  others  through 
such  vicious  acts  as  it  would  naturally  be  in- 
clined to  commit. — Opelt  v.  AX  G.  Barnes  Co., 
183  P.  241. 

$=>70  (Cal)  Actual  notice  to  the  owner  or 
keeper  that  a  dog  is  vicious  is  not  necessary; 
notice  to  or  knowledge  of  his  wife  while  she 
was  with  his  knowledge  in  custody  or  control 
of  the  dogs,  or  to  his  agent  in  such  control,  be- 
ing sufficient— Smith  v.  Royer,  183  P.  660. 
$=371  (Cal.App.)  If  one  injured  by  an  animal, 
wUd,  vicious,  and  dangerous  to  the  knowledge 
of  its  owner,  imprudently  or  negligently  plac-" 
ed  himself  in  a  position  to  be  attacked,  or  by 
his  own  negligence  contributed  to  his  injury, 
the  owner  may  be  exonerated.— Opelt  v.  Al.  G. 
Barnes  Co.,  183  P.  241. 

€=>72  (CaU  The  harborer  and  keeper  of  a  dos 
known  by  him  to  be  vicious  is  responsible  for 
injury  caused  by  it,  regardless  of  ownership.— 
Smith  V.  Royer,  188  P.  660. 

Where  defendant  was  the  head  of  a  family 
having  possession  and  control  of  a  house  and 
premises,  and  sufFered  or  permitted  to  be  kept 
thereon  the  dog  which  attacked  and  personally 
injured  plaintiff,  the  fact  that  plaintiff's  son,  who 
was  away  at  school  at  the  time  of  the  injury, 
testified  to  his  own  ownership  of  the  dog,  did  not 
present  a  conflict  with  other  testimony  show- 
ing that  defendant  kept  and  harbored  the  dog. 
-id;  . 

®=»74(5)  (Cal.)  In  a  personal  injury  action, 
whece  evidence  showed  that  plaintiff  was  at- 
tacked by  certain  dogs  answering  description 
of  those  defendants  had  harbored  on  the  ranch 
for  two  or  three  years  prior  to. such  injury,  it 
cannot  be  urged  that  there  was  no  evidence 
showing  that  the  dogs  harbored  by  defendants 
were  the  dogs  which  attacked  plaintiff. — Smith 
V.  Royer,  183  P.  660. 

In  an  action  for  pcrBonal  injury  resulting 
from  the  attack  by  defendant's  dogs,  evidence 
held  to  show  that  defendant's  wife  was  in 
charge  of  the  premises  and  had  control  of  the 
dogs,  that  defendant  was  the  head  of  the  house- 
hold, with  authority  over  the  premises  supe- 
rior to  that  of  his  wife  and  foreman,  and  that 
they  had  knowledge  of  the  dogs'  viciousness, 
which  must  be  imputed  to  defendant— Id. 

In  an  action  for  personal  injuries  resulting 
from  an  attack  by  defendants'  vicious  dogs,  ev- 
idence held  to  present  no  substantial  conflict 
on  the  question  of  defendants'  liability,  based 
on  knowledge  of  the  dogs'  viciousness. — Id. 
€=74(5)  (Cal.App.)  Evidence  held  to  sustain 
finding  that  plaintiff,  a  boy  of  10%  years,  in- 
jured at  a  circus  by  a  leopard  reaching  out  a 
paw  between  bars  of  its  cage,  when  he  went 
within  the  guard  rope,  failed  to  use  ordinary 
care.- Opelt  v.  Al.  G.  Barnes  Co.,  183  P.  241. 
€=>74(S)  (Cal.App.)  It  cannot  be  said  as  mat- 
ter of  law  at  what  age  a  boy  would  be  possess- 
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ed  ot  such  intelligence,  foresight,  and  JndKinent 
as  to  be  charged  with  negligence  in  getting  in- 
side the  guard  rope,  close  to  the  cage  of  a  leop- 
ard in  a  circQB.— Opelt  t.  AI.  G.  Barnes  Co.,  188 
P.  241. 

«=>8I  (Cal.App.)  The  owner  of  a  dog  is  Uable 
for  injuries  cansed  by  it  only  if  it  is  vicious  and 
he  has  notice  thereof.— Boos  v.  Loeser,  183  P. 
204. 

That  a  dog  on  the  street  killed  by  another 
vicious  dog  is  not  licensed,  as  required  by  or- 
dinance, does  not  prevent  recovery  for  its 
death;  absence  of  the  license  not  contributing 
to  the  attack.— Id. 

^=382  (CaLApp.)  Knowledge  by  servant  in 
charge  of  master's  dog  of  its  vicious  character 
will  be  imputed  to  the  master.— Eoos  v.  tioeser, 
183  P.  204. 

«=3 100(1)  (Qkl.)  The  proceeding  provided  by 
Rev.  Laws  1010,  g|  153,  154,  relating  to  re- 
straining of  stock  for  trespassing,  and  permit- 
ting a  justice  of  the  peace  to  assess  the  dam- 
ages, is  a  "special  proceeding"  before  the  jus- 
tice, as  defined  by  section  4645,  and  is  not  an 
"action,"  as  defined  by  section  4644.— Hejduk  t. 
Snyder,  183  P.  923. 

ANTICIPATORY  BREACH. 

See  Sales,  «=>409. 

APPEAL  AND  ERROR. 

See  CSerdorari;  Courts,  «=3212;  Criminal  Lew, 
«=»1023-1186 ;  Exceptions,  BiU  of;  Justices 
of  the  Peace,  «=s>144 ;  Limitation  of  Actions, 
4=>130 ;  Mandamus,  ^=>4 ;  Pleading,  ^=>34, 
214;  Prohibition,  «=>3. 

For  review  of  rulings  in  particular  actions  or 
proceedings^  see  also  the  various  specific  top- 
ics. 

in.  DECISIONS    R£VI£WABI.E. 
(B)  Ratvre,  Scope,  and  Kffeet  ot  Oeciaion. 

^»I03  (Cal.)  An  order  denying  a  motion  to 
strike  out  parts  of  the  complaint  is  not  appeal- 
able under  Code  Civ.  Proc.  §  963.— California 
Portland  Cement  Co.  v.  Boone,  183  P.  447. 
®=3|10  (CaLApp.)  An  order  denying  motion  for 
new  trial  is  not  appealable.— Nadeau  v.  Lynch, 
183  P.  278. 

$=9llO  (Cal.App.)  An  order  denying  motion  for 
new  trial  made  January  13,  1917,  is  not  an 
appealable  order  in  view  of  Code  Civ.  Proc.  { 
963,  as  amended  by  St.  1915,  p.  209,  and  an  ap- 
peal therefrom  must  be  dismissed.— Saylor  v. 
Taylor,  183  P.  843,  845. 

IV.  RIGHT  OF  BEVIEW. 

(B)   Batoppel,  IValrer,  or  A«reenieiita   At- 

feetlnv  Blvbt. 

«=»I54(1)  (Okl.)  An  act  of  defendant,  where- 
by he  recognizes  the  validity  ot  a  judgment 
against  him,  operates  as  a  waiver  of  his  right 
to  prosecute  an  appeal  therefrom,  qr  to  bring 
error  to  reverse  it.— Home  Builders'  Lumber 
Co.  V.  White,  183  P.  725. 

V.  PBESEITTATION    AHD    RESERVA- 

TION  IN  LOWER   COTTRT  OF 

OROUNSS  OF  REVIEW. 

(A)  tasnes  and  Qaeatlona  In  Loiver  Court. 

<8=»I69  (N.M.)  Laws  1917,  c.  43,  S  37,  dispens- 
es with  formal  exceptions  to  trial  ruUngs,  but 
does  not  authorize  Supreme  Court's  determi- 
nation of  an  issue  not  raised  and  passed  upon 
.  in  district  court.— Blacklock  v.  Fox.  133  P.  402. 
4=3>I7I(1)  (Cal.App.)  An  action  tried  in  lower 
court  on  the  theory  that  the  relation  between 
plaintiff  and  defendant  was  that  of  agent  and 
principal,  the  theory  that  the  relation  of  the  par- 
ties was  that  of  purchaser  and  vendor  will  not 
be  considered  on  appeal. — United  States  Farm 
I>and  Co.  v.  Darter,  183  P.  696. 


'8=»I7I(3)  (N.M.)  Where  a  material  fact  omit- 
ted from  a  complaint  is  fully  litigated  without 
objection  as  if  it  had  been  put  in  issue  by 
pleadings,  it  is  duty  of  Supreme  Coutt  on  ap- 
peal to  treat  complaint  as  having  been  properly 
amended  in  aid  of  the  judgment. — Springer  t. 
Wasson,  183  P.  398. 

(B)  Objeetlona  and  MotlonB.  and  RnlinK* 
Thereon. 

<S=>I87(3)  (Wash.)  Surety  on  contractor's  bond 
cannot  complain  of  failure^  to  make  contractor  a 
party  to  an  action  on  the  bond  as  required  by 
bond  where  court  made  order  that  contractor 
be  made  party  defendant,  which  order  was  com- 
plied with,  and  an  unsuccessful  effort  was  made 
to  get  service  on  him,  and  where,  though  con- 
tractor was  called  as  a  witness  by  the  surety, 
surety  did  not  insist  that  contractor  be  joined 
as  party  to  the  action.— Columbia  Security  Go. 
V.  S:tna  Accident  &  Liability  Co.,  183  P.  137. 
<8=>I93(5)  (Cal.App.)  The  objection  that  conj- 
plaint  against  an  executor  states  no  cause  of  ac- 
tion, because  not  alleging  presentation  of  claim 
against  estate,  as  required  by  Code  Civ.  Proc. 
§  1502,  cannot  be  made  for  the  first  time  on  ap- 
peal.—Burmestcr  V.  McNear,  183  P.  832. 
^=»I93(9)  (Nev.)  An  objection  that_  complaiut 
utterly  failed. to  state  a  cause  ot  action  may  bp 
raised  for  the  first  time  on  appeal. — ^Nielsen  v. 
Rebard,  183  P.  984. 

€=>I95  (Cal.App.)  Where  defendant  insurance 
company  amended  its  answer,  bo  as  to  allege 
false  representations  by  insured  without  ob- 
jection by  plaintiff,  and  evidence  was  received 
on  the  issue  without  objection,  the  point  that 
the  incontestable  clause  of  the  policy  eliminat- 
ed such  defense  cannot  be  first  raised  on  ap- 
peal.—McEwen  V.  New  York  Life  Ins.  Co.,  183 
P.  373. 

<S=3203(3)  (CaLApij.)  Court's  action  in  requir- 
ing 9  year  old  child,  called  by  plaintiff  as  a 
witness,  to  be  withdrawn  without  an  examina- 
tion 88  to  whether  she  was  mentally  capable 
of  receiving  an  impression  and  truthfully  re- 
lating it,  where  not  objected  to,  will  be  pre- 
sumed to  have  been  acquiesced  in  by  plaintiff; 
such  act  not  being  deemed  excepted  to  under 
Code  Civ.  Proc.  {  647.— Exuosito  v.  United  Uail- 
roads  of  San  Francisco,  183  P.  576. 
«=s>209(l)  (N.M.)  The  Supreme  Court  on  ap- 
peal will  not  determine  whether  tbeie  is  suf- 
ficient evidence  to  support  a  finding  of  the 
court  or  its  judgment,  unless  such  question  is 
submitted  to  and  has  been  d<*cided  by  trial 
court  by  some  proper  proceeding  calling  for 
a  dpciaion.— Blacklock  v.  Fox,  183  P.  402. 
4=9231(2)  (Cal.App.)  In  an  action  against  ex- 
ecutors, the  objection  in  the  trial  court  that  no 
proper,  or  any  foundation  has  been  laid,  either 
for  the  suit,  or  the  cause  of  action,  or  the  tes- 
timony, or  the  evidence,  is  too  general  to  re- 
quire review  of  the  objection  that  the  complaint 
states  no  cause  of  action,  because  it  does  not 
allege  compliance  with  Code  Civ.  Proc.  |  1502, 
requiring  proof  of  filing  or  presentation  of 
claim.— Burmester  v.  McNear,  183  P.  832. 
«=>233(1)  (N.M.)  Whether  there  is  material 
evidence  to  support  a  finding  iuAy  be  raised  in 
any  appropriate  manner,  as  by  demurrer  to 
evidence,  motion  for  nonsuit,  or  dismissal,  or 
by  objection  or  exception  for  want  of  suffi- 
cient evidence  to  support  finding;  the  essential 
thing  being  that  trial  court's  attention  be 
called  to  fact  of  error  in  finding  and  pointing 
out  the  error.- Blacklock  v.  Fox,  183  P.  402. 
^=3240  (Or.)  Where  no  application  to  set  astde 
the  order  of  confirmation  of  sale  of  real  prop- 
erty was  made,  and  there  was  no  attempt  to 
rail  the  lower  court's  attention  to  want  of 
service  on  defendants  of  motion  to  confirm  as 
violating  the  court  rules,  and  there  being  no 
action  in  the  lower  court  raising  and  reserving 
this  or  other  questions,  the  review  is  limited 
to  jurisdictional  questions  and  auHicienoy  of 
pleadings.— Roseburg  Nat  Bank  t.  Camp,  183 
P.  665. 
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(C)  Bxeeptions. 

«s>269  (Wash.)  Where  appellant  did  not  ex- 
cept to  a  judgment  on  the  gTound  that  it  did  not 
provide  for  interest,  and  that  question  was  ap- 
parently not  raised  below,  it  will  not  be  con- 
sidered upon  appeal.— Petersen  v.  Pacific  Amer^ 
ican  Fisheries,  183  P.  79. 

Vn.   BEQUISITES  ANS  PROCEEDINGS 

FOB  TRANSFER  OF  CAUSE. 

(A)  Time  of  Taldngr  Proeeedlnv** 

«=>339(2)  (Idaho)  Under  Comp.  Laws,  {  4807, 
an  appeal  from  an  order  refusing  to  grant  a 
change  of  the  place  of  trial  must  be  taken 
within  60  days  after  the  order  is  made  and  en- 
tered upon  the  minutes  of  the  court  or  filed 
with  the  clerk.— Klnger  v.  Wilkin,  183  P.  986. 

(D)   Writ  of  Brror,  Citation,  or  Notice. 

«=>422  (CaLApp.)  Where  plaintiffs  notice  of 
appeal  conformed  precisely  to  the  requirements 
of  Code  Civ.  Proc.  §  941b,  and  required  no 
amendment,  her  motion  to  amend  the  notice  to 
embody  a  notice  to  the  clerk,  requesting  tlje 
transcript  of  the  testimony  required  by  section 
953«,  nnder  which  plaintiff  had  intendeid  to  per- 
fect her  appeal,  was  properly  denied. — Chapuis 
V.  Pesante,  183  P.  247. 

*:»428(1)  (Cal.App.)  Where  the  person  who  de- 
sired to  serve  defendant's  notice  of  appeal  pro- 
ceeded to  the  office  of  the  derk  of  the  court,  and 
arrived  there  about  the  time  the  office  closes, 
and  after  searching  for  a  deputy  returned  to 
find  the  office  closed,  so  that  she  slipped  the 
notice  nnder  the  door,  there  was  no  legal  filing 
of  the  notice  as  of  that  day,  the  deput;^  clerk 
having  placed  the  filing  mark  on  the  notice  the 
next  day ;  delivery  being  essential  to  "filing." — 
W.  J.  White  Co.  v.  Winton,  183  P.  277. 

(K)   Kntry,  DoclcetinK,  and  Appearance. 

®=>434  (Oal.App.)  Where  appellants  filed  no 
points  and  authorities  in  support  of  their  ap- 
peal and  did  not  appear  at  the  calling  of  the 
calendar  to  make  oral  argument,  the  judgment 
should  be  affirmed.— CoUius  v.  John  Boberts  Co., 
183  P.  829. 

IX.   SUPERSEDEAS  OR  STAY  OF  PRO- 
CEEDINGS. 

«=>46r  (N.M.)  In  view  of  Laws  1917,  c.  43,  §§ 
15,  17,  relating  to  costs  and  supersedeas  bond, 
a  bond  conditioned  as  a  supersedeas  bond  may 
be  sufficient  as  a  cost  bond,  where,  by  its  terms, 
there  is  an  undertaking  to  pay  all  costs  that 
may  be  adjudged  against  the  appellant  in  the 
Supreme  CourL— Rogers  v.  Ilerbst,  183  P. 
749. 

«s>465(l)  (N.M.)  Where  the  amount  of  the 
judgment  is  for  a  fixed  sum,  a  supersedeas 
bond,  qnder  Laws  1917,  c.  43,  {  17,  must  be 
double  the  amount  of  such  judgment,  and  a 
bond  for  a  less  amount  does  not  have  the  ef- 
fect of  superseding  the  judgment. — Rogers  v. 
Herbst,  183  P.  749. 

€=3468  (N.M.)  Where  an  appeal  is  taken  by 
three  parties,  against  whom  a  joint  and  sev- 
eral judgment  was  rendered,  and  only  one  of 
snch  appellants  files  a  cost  or  supersedeas  bond, 
the  other  appellant  cannot  join  therein,  or 
file  a  new  bond  after  time  limited  by  stat- 
ute for  giving  of  such  bonds,  and  appeal  as 
to  defaulting  appellant  will,  on  motion,  be  dis- 
missed.— Rogers  v.  Herbst,  183  P.  749. 
€=3479(1)  (Wash.)  A  supersedeas  should  always 
be  allowed  where  the  delay  occasioned  by  appeal 
maj*  be  met  by  money  award,  and  should  be 
granted  upon  plaiiitiff'«  appeal  from  a  nonsuit 
in  an  action  where  it  had  garnisheed  money 
due  defendant— State  v.  Superior  Court  for  King 
County,  183  P.  74. 

€=>487  (Wash.)  Where  the  court  enters  a  non- 
suit without  fixing  a  supersedeas  bond  as  pre- 
scribe<l  by  Rem.  Code  1915,  §  1722,  plaintiff  is 
powerless  to  retain  control  over  garni8hee<l 
money,  so  that  it  will  be  available  in  case  ap- 


peal is  successful.— State  v.  Superior  Court  for 
King  County,  183  P.  74. 

X.  RECORD  AND  PR0CEEDINO8  NOT 

IN  RECORD. 

(A)   Matters  to  be  Showji  br  Record. 

®=>499(3)  (CaLApp.)  Although  a  bill  of  excep- 
tions does  not  attack  insufficiency  of  evidence  to 
sustain  the  findings  and  judgment,  as  required 
by  Code  Civ.  Proc.  {  648,  no  specifications  are 
necessary  to  enable  the  reviewing  court  to  con- 
sider errors  of  law  in  the  rulings  of  the  trial 
court  on  defendant's  objection  to  the  introduc- 
tion of  evid.ence,  motion  to  strike  them  from 
the  record,  and  for  nonsuit  on  the  ground  of 
irrelevancy  and  immateriality,  in  the  absence  of 
proper  foundation. — Western  California  Land 
Co.  V.  Welch,  183  P.  169. 
*=>502(4)  (Cal.App.)  A  copy  of  notice  of  inten- 
tion to  move  for  new  trial  incorporated  in  the 
transcript,  but  not  made  a  part  of  the  judgment 
roll  or  a  part  of  the  bill  of  exceptions,  cannot 
be  considered  as  a  part  of  the  record  on  appeal 
from  order  granting  the  motion.— Cormona  v. 
United  Railroads  of  San  Francisco,  183  P.  2ia 

(B)  Scope  and  Contenta  of  Record. 

€:»SI9  (Okl.)  An  agreed  statement  of  facts, 
not  being  a  part  of  the  record,  unless  made  so 
by  bill  of  exceptions  or  case-made,  cannot  be 
considered  on  error,  although  a  copy  of  it  is  at- 
tached to  transcript  of  record.— Howe  v.  Tiger, 
183  P.  983. 

The  "record"  proper  In  a  dvll  action  does  not 
include  an  agreed  statement  of  facts. — Id. 
€=9529(1)  (Wyo.)  Record  on  appeal  certified  to 
by  clerk  as  containing  true  copy  of  judgment 
"entered  in  Journal  4,  at  page  4,^'  and  contain- 
ing the  original  paper  signed  by  court,  preceded 
by  statement  that  it  was  entered  by  court, 
"which  judgment  is  as  follows,"  and  having  upon 
it  notation  that  it  was  entered  upon  the  conrt 
journal,  held  to  identify  such  writing  as  that 
entered  on  journal  as  the  judgment. — Kendrick 
V.  Healey,  183  P.  37. 

IC)  ITeeeaaltr  of  Bill  of  Bzeeptlona,  Case, 
or  Stateatent  of  Fact*. 

€=»553(1)  (Cal.App.)  Where  an  appeal  is  taken 

on  typewritten  transcript  pursuant  to  Code  Crv. 
Proc.  g  053a,  the  trial  court's  certificate  that 
certain  notices  and  affidavits  in  transcript  are 
correct  and  were  considered  in'  cbnnection  with 
"other  testimony"  held  insufficient  to  present 
such  other  testimony  for  appellate  court's  con- 
sideration.— Nadeau  v.  Lynch,  183  P.  278. 
€=>555  (Wash.)  Where  the  statement  of  facts 
has  been  stricken,  the  only  question  open  for 
consideration  is  whether  the  findings  support 
the  judgment.— Evans  v.  Rnblee,  183  P.  83. 

(F)   Makinar,    Form,   and   Reqnlaltea    of 
Transcript  or  Return. 

<es>605  (Wyo.)  Certificates  of  judge  and  derfc 
to  record  on  appeal  are  not  a  part  of  the  "rec- 
ord," within  Sees.  Laws  1917,  c.  32,  |  6,  as 
amended  by  Sess.  Laws  1919,  c.  16,  requiring 
"whole  repord  to  be  paged  and  numbered  con- 
secutively."—Kendrick  V.  Healey,  183  P.  37. 

(O)  Antbentlcatlon  and  Certl>eatIoa. 

«=B)6t2(2)  (CaLApp.)  Where  order  appealed 
from  is  subsequent  to  the  judgment,  and  arises 
on  a  record  outside  the  judgment,  it  is  not  for 
the  clerk,  but  for  the  judste  who  determined  the 
motion,  to  certify  the  papers  and  proceedings 
on  which  the  order  appealed  from  was  made.— 
Barnebpe  v.  Hunstook.  183  P.  951. 
€=»6I2(3)  (Wyo.)  That  certificate  of  Judge  to 
record  was  dated  prior  to  certificates  of  clerk 
did  not  affect  appeal ;  it  being  sufficient,  under 
statute  requiring  record  to  "be  certified  to  by 
the  judge  and  clerk,"  that  each  certifies  record 
to  be  true  and  correct  within  time  for  filing  it, 
without  r^ard  to  order  in  which  they  make  cer 
tificates.- Kendrick  v.  Healey,  1£3  P.  87. 
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«=36I2(6)  (Wyo.)  Clerk's  certifiiiate  that  "fore- 
going transcript  is  a  true  and  correct  transcript 
of  all  the  testimony  offered  at  the  trial  of  the 
above-entitled  cause,"  held  sufficient  compliance 
with  Seas.  Laws  1917,  c.  32,  |  B,  re^airine 
transcript  to  be  certified  to  "as  containing  all 
the  testimony  offered  at  the  trial";  the  words 
Dsed  being  an  exact  equivalent  of  words  of  Btat- 
nte.— Kendrick  v.  Healey,  183  P.  37. 

(B)  Transinlaaloii,    FlllnXf    Printing,    *nA 
Service   of  Copies. 

«=»$24  <W70.)  Order  extending  time  for  filing 
of  record  on  apiwal  held  to  include  extension  of 
time  for  preparing  and  filing  transcript  of  the 
testimony,  under  Seas.  Laws  1017,  c.  32,  U  4, 
6,  And  section  6  as  amended  by  Sess.  Laws  1B19, 
c  15.— Kendrick  v.  Healey,  188  P.  37. 

Order  extending  time  for  filing  of  record  may 
be  made  in  chambers  during  vacation  of  court, 
and  becomes  effective  upon  the  signing  by  judge 
within  the  original  70  days  from  the  date  of 
entry  of  judgment,  even  if  not  entered  on  the 
journal  for  some  tune  thereafter.— Id. 

(I)    Defeet<>   Objectloxta,    Amendment,    and 
Correction. 

4=3640  (CaLApp.)  On  appeal  from  order  deny- 
ing motion  to  vacate  judgment,  where  tran- 
script did  not  comply  with  Code  Civ.  Proc.  { 
953a,  the  proper  procedure  for  District  Court 
of  Appeal  is  to  affirm  order  appealed  from. — 
Barnebee  v.  Hunstock,  183  P.  951. 
£=3640  (Wyo.)  Requirement  that  record  be 
paged  and  numbered  consecutivelv,  under  Seas. 
Laws  1917,  e.  32,  {  6,  as  amended  by  Sees.  Laws, 
1919,  c.  15,  is  not  jurisdictional  for  noncompli- 
ance with  which  appeal  could  be  dismiased.— 
Kendrick  v.  Healey,  183  P..  37. 
4=s>649  (Wyo.)  Record  on  appeal  may,  on  prop- 
er showing  and  seasonable  application,  be  with- 
drawn for  amendment  in  accordance  with  the 
facts ;  but  application  to  withdraw  qiust  defi- 
nitely set 'forth  specific  amendment  sought  to  be 
made,  and  must  make  it  appear  to  court  that 
amendment  will  cure  substantial  defect. — Ken- 
drick V.  Healey,  183  P.  37. 
9=s654  (Wash.)  Appellant,  to  secure  relief  un- 
der Rem.  Code  1915,  §  1730—8,  from  failure  to 
serve  abstract  of  record  and  statement  of  facts 
in  compliance  with  sections  389,  393,  must  make 
an  application  to  Supreme  Court  for  leave  to 
supply  record,  accompanying  his  application 
with  the  showing  of  exciue,  and  must  obtain  an 
order  from  Supreme  Court,  granting  him  leave 
so  to  do,  which  order  may  be  made  with  or 
without  terms.— Swanson  v.  Stubb,  183  P.  91. 
4=»656(;l)  (Wyo.)  Failure,  through  oversight,  to 
number  page  in  record,  as  required  by  Scss. 
Laws  1917,  c.  32,  §  6,  as  amended  by  Sess. 
Laws  1919,  c.  15,  can  be  cured,  in  Supreme 
Court  without  withdrawing  record,  by  giving 
page  number  of  preceding  page  and  one-half,  as 
409%.-Kendrick  v.  Healey,  183  P.  37. 

(K)  (tneetlona  Preaented  tor  RcTfevr. 

«=3684(2)  (Cal.App.)  Refusal  of  trial  court  to 
grant  plaintiff's  motion  for  jury  trial  in  forma 
pauperis  and  denial  of  his  motion  for  a  continu- 
ance cannot  be  declared  erroneous,  where  entire 
evidence  on  which  the  trial  court  acted  is  not 

? resented  to  appellate  court— Madean  v.  Lynch, 
83  P.  278. 
«=3694(1)  (CaL)  In    the'  absence    of    a    record 
showing  the   evidence,   special   findings   of   the 

i'ury  are  conclusive  on  appeal.— Nahhas  v. 
Jrowning,  183  P.  442. 

€=»694(1)  (Cal.App.)  On  appeal  from  judg- 
ment roll  alone,  where  there  is  no  evidence  be- 
fore appellate  court,  court  will  not  review  find' 
ings  on  questions  of  fact.— In  re  Graham's  Es- 
tate. 183  P.  952. 

€=3709  (Cal.App.)  Refusal  of  trial  court  to 
grant  plaintiffs  motion  for  jury  trial  in  forma 
pauperis  cannot  be  declared  erroneous,  where 
entire  evidence  on  which  the  trial  court  acted 
is  not  presented  to  appellate  court.— Nadeau  v. 
Lynch,  183  P.  278. 


(L)   Mattera    Hot   AppiLrent   at  Record. 

®=37I4(5)  (N.M.)  A  statement  of  a  material 
fact  in  briefs  of  both  parties,  admitted  to 
have  been  of  stipulation  in  trial  of  case  in 
district  court,  wiU  be  treated  as  a  stipulated 
fact  in  Supreme  Court,  although  not  appear- 
ing in  transcript— Springer  v.  Wesson,  183  P. 
398. 

«=37I4(6)  (CalApp.)  Neither  a  stipulation  as 
to  the  correctness  of  the  transcript  nor  the  cer- 
tificate of  the  trial  clerk  that  the  papers  in  the 
transcript  are  true  copies  of  the  originals  can 
«upply  what  the  law  requires  should  be  made  to 
appear  in  the  bill  of  exceptions. — Cormond  v. 
United  Railroads  of  San  Francisco,  183  P.  218. 

XI.   ASSIGNMENT   OF  ERBOBS. 

9=3744  (Wyo.)  The  serving  of  specifications  of 
error  prior  to  filing  of  record  on  appeal  was  not 
ground  for  dismissal  of  appeal. — Kendridc  T. 
Healey,  183  P.  37. 

XH.   BBIEFB. 

^=3757(1)  (CaI.App.)  Where  an  appeal  is  taken 
under  the  alternative  method,  it  is  incumbent 
upon  appellant  to  point  out  in  the  record  the 
matter  he  relies  upon  to  support  his  points.^ 
Plickinger  v.  McKesson.  183  P.  195. 
9:»757(1)  (Cal.App.)  Where  a  case  is  appealed 
on  a  typewritten  transcript  under  Code  Civ. 
Proc.  i  953c,  the  brief  must  accurately  present 
those  portions  of  the  record  necessary  for  a  de- 
cision.- Noyes  v.  Huffman,  183  P.  284. 
®=>757(1)  (Cal.App.)  Where  a  case  is  appeal- 
ed under  the  alternative  method,  court  will 
not  refer  to  portions  of  the  record  not  printed 
in  the  brief  but  merely  indicated  by  reference 
to  pages  of  typewritten  transcript.— nSchultbeiss 
Bros.  Co.  V.  Steinberg,  183  P.  347. 
«=3757(1)  (Cal.App.)  It  is  appellant's  opening 
brief,  and  not  his  closing  brief,  in  which,  under 
Code  Civ.  Proc.  g  953c,  should  be  set  out  the 
portions  of  the  record  desired  to  be  called  to 
the  court's  attention.— Gustaf son  v.  Wasson, 
183  P.  352. 

References  to  pages  of  the  transcript  do  not 
satisfy  requirement  of  Code  Civ.  Proc.  8  953c, 
that  the  portions  of  the  record  desired  to  be 
called  to  the  court's  attention  be  set  out  in  the 
briefs. — ^Id. 

<S=>757(1)  rCal.App.)  Under  Code  Civ.  Proc.  i 
953c,  in  filing  briefs  on  appeal  taken  under 
the  alternative  method,  both  parties  must  print 
such  portions  of  the  record  as  they  desire  to 
call  to  the  attention  of  the  court,  as  in  support 
of  a  contention  that  denial  of  defendant's  mo- 
tion for  nonsuit  was  erroneous. — Schaad  t. 
Barcelouz,  183  P.  716. 

®=3757(1)  (Cal.App.)  On  an  appeal  under  the 
alternative  method,  where  a  lengthy  typewritten 
reporter's  and  clerk's  transcript  is  presented  as 
the  record,  appellant  is  only  required  to  priut 
in  his  brief  such  portions  of  the  record  as  are 
needed  to  fairly  and  lucidly  present  the  points 
upon  which  he  relies.— McAuIiff  v.  McFadden, 
183  P.  870. 

®=3757(2)  (Cal.App.)  Appellant's  claim  that  ma- 
terial facta  are  admitted  by  the  answer  cannot 
be  determined,  where  the  pleadings  are  not 
printed  in  full  in  the  briefs,  since  a  careful 
comparison  of  the  entire  complaint  with  the 
entire  answer  is  required. — McAnliff  v.  McFad- 
den, 183  P.  870. 

«=3757(3)  (Cal.)  The  point  of  Insufficiency  of 
evidence  to  support  finding  cannot  be  consid- 
ered; the  appeal  being  based  on  a  typewritten 
transcript,  and  the  evidence  not  being  printed 
in  the  brief,  as  required  by  Code  Civ.  Proc.  | 
953c.— Silvcrstin  v.  Kohler  &  Chase,  183  P.  451. 
®=»757(3)  (CalApp.)  Under  the  rule  of  Code 
Civ.  Proc.  g  953c,  where  an  appeal  is  taken 
under  the  alternative  method  with  a  typewritten 
transcript  of  289  pages,  the  District  Court  of 
Appeal  should  not  be  expected  to  explore,  un- 
aided by  a  statement  in  the  briefs,  such  a  vol- 
ume of  evidence  to  determine  whether  a  find- 
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ing  of  fact  by  the  trial  court  was  supported  by 
evTdence.— Walbere  v.  Underwood,  183  P.  254. 
4s>757{3)  (Okl.)  Assignment  of  error  in  ex- 
cluding evidence  to  prove  detenses  would  not  be 
considered,  where  counsel  did  not  comply  with 
Supreme  Court  rule  25  (165  Pac.  ii),  requiring 
party  complaining  of  exclusion  of  evidence  to 
set  out  in  brief  full  substance  of  testimony  and 
his  specific  objection  thereto. — Jadison  t.  Levy, 
183  P.  505. 

$=3766  (Cal.App.)  For  failure  to  comply  with 
Code  Civ.  Proc.  §  953c,  and  court  rule  8  (176 
Pac.  ix),  as  to  setting  out  in  briefs  portions  of 
record  desired  to  be  called  to  court's  attention," 
with  index  thereof,  brief  should  be  disregarded. 
—Arthur  v.  Feterman,  183  P.  307. 
$=»768  (CalApp.)  Where  appellants'  brief  con- 
ceded the  complaint  in  a  claim  and  delivery  case, 
Snstained  the  judgment  if  there  was  sufficient 
evidence  of  plaintifTs  right  of  possession,  any 
error  the  trial  court  made,  in  a  finding  without 
evidence  to  sustain  it,  that  defendants  had  taken 
the  property  from  plaintiff's  possession  without 
his  consent  is  cnted. — ^Harmon  v.  Keogh,  188 
P.  201. 

«=>773(2)  (Okl.)  Where  no  briefs  are  filed  as 
required  by  Supreme  Court  rule  7  (47  Okl. 
Ti;  165  P.  tU),  the  appeal  will  be  dismissed 
for  want  of  prosecution.— Blanlot  ▼.  Carbon 
Coal  Co..  183  P.  880. 

4s>773(4)  (Cal.App.)  Where  no  argument  Is 
presented  tor  or  against  an  appellant,  judg- 
ment will  be  affirmed  as  to  him. — Schultheiss 
Bros.  Co.  V.  Steinberg,  183  P.  347. 
$=3773  (4)  (Cai.App.)  Where  appellants  filed 
no  'points  and  authorities  in  support  of  their 
appeal  and  did  not  appear  at  the  calling  of 
the  calendar  to  make  oral  argument,  the  judg- 
ment should  be  affirmed.— ColUna  v.  John  Rob- 
erts Co.,  183  P.  829. 

ZnX.   DISMISSAL,  WITHDRAWAI.,  OB 
ABAHDOinEENT. 

«=>78l(6)  (Okl.)  Where  plaintifT  in  error  en- 
ters into  a  written  agreement  of  settlement  of 
the  judgment  below,  and  such  agreement  is 
brought  to  attention  of  Supreme  Court  by 
proper  motion,  the  appeal  will  be  dismissed. — 
Home  Builders'  Lumber  Co.  t.  White,  183  P. 
725. 

€=>782  (Cal.App.)  An  appeal  from  an  order 
denying  a  motion  for  new  trial  will  be  dismissed, 
when  at  the  time  the  order  was  made  there  was 
no  right  of  appeal  from  such  order. — McMana- 
man  v.  Vickery,  183  1*.  229. 
«=»80r(4)  JCaLApp.)  Ruling  of  the  Supreme 
Court  denying  respondent's  motion  for  dismissal 
of  the  appeal  on  the  ground  the  transcript  waa 
not  filed  within  the  time  prescribed  by  Supreme 
Court  Rule  2  (176  Pac.  vi),  because  it  appeared 
the  transcript  was  Uled  within  40  days  after 
actual  settlement  of  the  bill  of  exceptions,  can- 
not be  considered  as  determinative  of  the  merits 
of  the  appeal  or  the  right  of  the  appellate  court 
to  consider  the  bill  of  exceptions  on  final  hear- 
ing; there  being  a  question  as  to  whether  it 
was  properly  settled.— Rossi  v.  Scott,  Magner 
ft  Miller,  183  P.  263. 

XV.   BEARINO  AND   REHEARING. 

4=»823  (Cal.App.)  It  is  not  necessary  to  re- 
verse a  case  because  the  record  does  not  con- 
tain sufficient  evidence  of  a  fact  of  which 
there  is  no  possible  doubt;  respondent's  coun- 
sel asserting  that  it  would  have  been  proven 
by  abundant  evidence,  if  questioned  in  the 
lower  court,  which  statement  appellant  must 
be  deemed  to  have  admitted  by  failure  of  his 
counsel  to  deny. — Wangenheim  v.  Garner,  183 
P.  070. 

€=»830(1)  (Nev.)  Rehearings  in  the  Supreme 
Court  are  not  granted  as  a  matter  of  right,  and 
are  not  allowed  for  tlie  purpose  of  reargument, 
unless  there  is  reasonable  probability  that  the 
court  may  have  arrived  at  an  erroneous  conclu- 


sion.—Pershing  County  ▼.  Sixth  Jadicial  Dist. 
Court,  183  P.  314. 

®=>833(5)  (Cal.)  A  written  order  for  a  rehear- 
ing in  bank,  made  within  30  days  after  the  de- 
cision in  department,  as  prescribed  by  Const. 
art.  6,  §  2,  is  not  invalidated  because  errone- 
ously dated  a  day  later,  or  because  not  marked 
as  fUed  by  the  clerk  until  after  the  30-day  pe- 
riod.—In  re  McXamara's  Estate,  183  P.  552. 
€=3835(2).  (N.M.)  On  appeal,  a  party  must  pre- 
sent all  questions  in  his  original  brief  which  he 
desires  tlie  court  to  consider,  and  he  will  not  be 
permitted  to  present  new  ooints  in  a  petition  for 
rehearing. — Ealis  v.  Citizens'  Mat.  Bank  of  Por- 
tales,  183  P.  34. 

®=3835(2)  (Utah)  The  alleged  unconstitution- 
ality of  a  statute  cannot  be  considered  upon  a 
rehearing  application,  where  the  point  was  not 
raised  below  nor  assigned  as  error  on  appeal. 
— Pingree  Nat.  Bank  of  Ogden  t.  Weber  County, 
183  P.  334. 

XVI.  REVIEW. 

(A)    Scope  and  Extent  in  (Jeneral. 

4=>837(11)  (Ariz.)  In  a  personal  iniury  action. 
where  there  was  an  agreement  estaolisning  the 
relation  of  independent  contractor,  and  parol 
testimony  was  admitted  practically  without  ob- 
jection for  the  purpose  of  showing  what  was 
done  under  the  contract,  and  that  the  real 
contract  was  one  of  employment,  such  evidence 
must  be  considered  in  determining  the  appeal, 
regardless  of  its  competency.— Swansea  Lease, 
Inc.,  V.  MoUoy,  183  P.  740, 
«=>837(11)  (CaLApp.)  On  appeal  from  order 
granting  plamtiff  new  trial  on  ^ound  of  in- 
sufficiency of  evidence  to  sustain  judgment  for 
defendant,  court  will  consider  all  the  evidence, 
including  that  improperly  admitted  over  defend- 
ant's objection. — Globe  Grain  &  Milling  Co.  t. 
Drenth,  183  P.  285. 

€=9843(2)  (Cal.App.)  On  an  appeal  in  personal 
injury  action,  it  la  not  necessary  to  ^determine 
whether  plaintifF  was  still  a  passenger  of  de- 
fendant carrier,  when  injured  While  on  its 
tracks,  where  plaintiff  was  guilty  of  such  neg- 
ligence proximately  causing  his  injuries  as 
must  prevent  his  recovery. — Trulsson  v.  South- 
cm  Pac.  Co..  183  P.  686. 

€=>856(5)  (Cal.App.)  Where  an  order  granting 
a  new  trial  stated,  "The  motion  of  plaintiff  for 
a  new  trial  herein  is  hereby  granted,  upon  the 
grounds  specified  in  the  notice  of  intention  filed 
herein,  except  upon  the  grounds  of  insufficiency 
of  evidence,  as  to  whidi  grounds  said  motion  is 
denied,"  the  question  of  the  sufficiency  or  in- 
sufficiency of  the  evidence  to  justify  the  verdict 
for  defendant  cannot  be  considered  on  appeaL 
— Luckie  V.  Diamond  Coal  Co.,  183  P.  178. 
€=>867^)  (Cal.App.)  On  appeal  from  an  order 
granting  a  new  trial,  the  appellate  tribunal  will 
consider,  not  the  correctness  of  the  opinion  of 
the  lower  court  uttered  upon  granting  the  new 
trial,  but  the  propriety  of  the  order. — Clohan 
V.  Kelso.  183  P.  349. 

•8=867(3)  (CalA.pp.)  The  overmUng  of  •  gen- 
eral demurrer  to  a  complaint  cannot  be  con- 
sidered where  the  appeal  is  only  from  an  order 
denying  a  motion  for  new  trial,  in  which  the 
sufficiency  of  the  complaint  was  not  an  issue. 
-Halo  V.  Kennedy,  183  P.  723. 

(Bl    Interlocatorr,     Collateral,     ana     Snp> 
plementary  Proeeedlnva  and  (tneatloBB. 

®=>873(1)  (Cal.)  Order  of  trial  court  relieving 
appellants  from  effect  of  failure  to  have  bill  of 
exceptions  engrossed  within  ten  days  after  orig- 
inal proceeding,  although  made  after  the  ex- 
piration of  the  six-mouth  period  limited  by  Co<le 
Civ.  Proc.  8  473,  was  not  voidj  and,  where  no 
appeal  was  taken  therefrom,  is  conclusive  on 
appeal  from  the  judgment. — Doyle  v.  Bradahaw, 
lh3  P.  185. 

(C)   Parties  Entitled   to  Alles*  Error. 

<S=9877(1)  (Cal.  App.)  Defendant,  appealing 
from  order  granting  plaintiff  a  new  triaj  for  in- 
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sufficiency  of  evidence  to  sustain  judgment  In 
favor  of  defendant,  cannot  object  that  evidence 
was  improperly  admitted  in  favor  of  plaintiff. 
—Globe  Grain  &  Milling  Co.  v.  Drenth,  183  F. 
28S. 

(B)   PreamnpttoiMi 

«=9907(2)  (Cal.App.)  Where  plaintiffs  in  an 
ejectment  suit  offered  a  deed  in  evidence  which 
was  objected  to  as  being  irrelevant,  and  defend- 
ants introduced  another  deed  without  disclos- 
ing its  contents  in  the  bill  of  exceptions,  it  will, 
on  appeal,  be  presumed  that  such  deed,  if  its 
terms  were  shown^stablishes  a  foundation  for 
plaintiff's  claim.— Western  California  Land  Co. 
V.  Welch,  183  P.  169. 

4ts»907(^  (CaLApp.)  The  law  will  presume, 
where  the  extent  and  nature  of  the  evidence  in 
an  ejectment  suit  is  not  sufficiently  set  forth  in 
the  bill  of  exceptions  to  show  the  contrary,  tliat 
there  was  competent  and  sufficient  evidence  be- 
fore the  court  to  sustain  its  rulings  and  findings. 
—Western  CaUfornia  Land.  Co.  v.  Welch,  183 

P.  ie». 

«=>9I6(4)  (CaLApp.)  Though  the  complaint  in 
the  judgment  roll  offered  by  plaintiff  in  evidence 
is  in  printed  form  containing  a  printed  verifica- 
tion, the  presumption  should  prevail  on  appeal 
that  the  court  had  for  good  cause  permitted  a 
copy  of  the  complaint  to  be  substituted  for  the 
original  as  allowed  by  Code  Civ.  Proc.  f  1045, 
in  view  of  the  recitations  of  regularity  in  the 
order  for  publication  of  summons  and  the  judg- 
ment in  proper  form. — Shattuck  v.  Palmer,  1& 
P.  259. 

^=>9I8(1)  (CaLApp.)  Order  overruling  defend- 
ant's motion  to  strike  plaintiff's  amended  com- 
plaint must  be  ^presumed  to  have  been  justified 
hy  the  facts,  in  the  absence  of  anything  in 
the  record  to  the  contrary,  and  if  at  the  hearing 
of  the  motion  it  appeared  that  the  amended 
complaint  wail  filed  as  of  course,  under  Code 
Civ.  Proc.  j  472,  and  not  by  leave  of  court, 
some  memorial  to  such  effect  should  have  been 
incorporated  in  the  bill  of  exceptions;  otherwise 
regularity  of  proceedings  will  be  presumed. — 
Schaad  v.  Barceloux,  183  P.  716. 
9s»920(5)  (CaLApp.)  On  appeal  every  presump- 
tion is  in  favor  of  the  regularity  of  an  order 
of  a  chancellor  appointing  a  receiver. — Davie's 
v.  RamsdeU,  183  P.  702. 

®=>930(1)  (Okl.)  In  a  cause  arfsing  under  the 
federal  Employers'  Liability  and  Safety  Appli- 
ance Acts  (U.  S.  Comp.  St.  {J  8657-8665,  and 
sections  8605-8615,  8617-8619,  8621-8623), 
based  on  negligence  of  defendant  s  employes  in 
charge  of  train,  plaintiff's  testimony,  after  a  ver- 
dict in  his  favor,  must  be  assumed  to  he  true. 
—St.  Louis  &  S.  F.  By.  Co.  v.  Fraser,  183  P. 
478. 

^=993 1  (1)  (Cal.)  In  determining  whether  there 
is  evidence  to  support  findings,  Supreme  Court 
will  resolve  all  conflicts  in  the  evidence  in 
favor  of  findings.— Post  v.  City  and  County 
Bank,  183  P.  802. 

^s>93l(l)  (Cal.App.)  In  an  action  by  infant 
for  injuries  where  the  court  trying  case  without 
a  jury  found  against  the  infant,  it  will  be  pre- 
■  sumed  on  appeal  that  the  court  applied  the  cor- 
rect rule  of  law  as  to  contributory  negligence.— 
Todd  V.  Orcutt,  183  P.  963. 
€=3931(8)  (Wash.)  Where  a  term  used  in  find- 
ings is  capable  of  two  constructions,  it  will  be 
given  that  meaning  which  supports  the  Judg- 
ment—Evans V.  Ruhlce,  183  P.  83. 
«s>93l(0)  (CaLApp.)  When  the  record  pre- 
sents a  judgment  without  findings,  the  presump- 
tion in  its  favor  is  that  findings  were  waived, 
which  presumption  appellant  must  overthrow 
by  embracing  in  his  record  on  appeal  an  affirma- 
tive showing  by  bill  of  exceptions,  statement,  or 
other  appropriate  method  that  findings  were  not 
made.— Hutton  v.  Newhouse,  183  P.  276. 
€=>933(4)  (Cal.App.)  Where  the  evidence  is 
such  that  it  would  have  sufficiently  supported 
findings  in  favor  of  the  party  against  whom 
decision  was  given,  and  the  trial  court  grants 


a  motion  for  new  trial  made  upon  various 
grounds,  including  insufficiency  of  evidence, 
virithout  in  terms  excluding  such  ground  in  its 
order,  it  will  he  presumed,  on-  appeal,  in  favor 
of  such  order,  that  the  court  changed  its  opin- 
ion as  to  the  effect  of  the  evidence  and  reach- 
ed a  conclusion  favorable  to  the  party  moving 
for  new  triaL— Ciohan  v.  Kelso,  183  P.  349. 

On  appeal  from  an  order  granting  a  new  trial 
for  insufficiency  of  evidence,  the  presumption 
is  against  the  findings  of  the  jury  and  not  in 
their  favor.— Id. 

<8=»934(1)  (CaLApp.)  That  the  judgment  was 
correct  mnst,  in  the  absence  of  satisfactory 
showing  to  the  contrary,  be  assumed  by  th« 
appellate  court.— Gustafson  y.  Waason,  183  P. 
862. 

(7)  Dlacretion    of  Lower    Court. 

<S=>959(2)  (Cal.)  Rulings  on  requests  to  file  new 
pleadings  will  not  be  disturbed  on  appeal,  ex- 
cept for  an  evident  abuse  of  discretion. — Slank- 
ard  V.  Wagnon,  183  P.  562. 
«s»965  (CaLApp.)  The  granting  or  denial  of 
motion  for  change  of  venue  for  convenience  of 
witnesses  will  be  disturbed  only  when  an  abuse 
of  discretion  is  clear. — Ryan  v.  Inyo  Cerro  Gordo 
Mining  &  Power  Co^  183  P.  251. 
€=»98l  (Cal.App.)  Denial  of  a  motion  for  new 
trial  for  newly  discovered  evidence  is  left  largely 
to  discretion  of  court  below  and  its  judgment  ta 
rarely  interfered  with  by  an  appellate  tribunaL 
— Nadeau  v.  Lynch,  183  P.  278. 
€=»98l  (Cal.App.)  Discretion  of  trial  court  in 
excusing  defendant  for  not  producing  witness- 
es at  trial  to  show  that  his  cattle  were  not 
present  at  such  a  time  that  they  could  have 
committed  the  trespass  complained  of  held  not 
to  be  interfered  with  on  appeal. — Leach  t. 
Klein,  183  P.  708.  '^ 

«=3983(2)  (OkL)  Discretion  of  court  as  to 
amendment  or  correction  of  judgment  will  not 
be  interfered  vrith  by  an  appellate  court,  unless 
abused. — Co-wok-ochee  v.  Chapman,  188  P.  OT.O. 

(G)    daeatlona  of  Fact,  Vcrdleta,  aad  Find. 
Ingra. 

*»987(4)  (Okl.)  In  civil  action  where  the  par- 
ties under  Rev.  Laws  191T),  §  4993,  are  not 
entitled  to  trial  by  jury  as  of  right,  and  where 
sufficiency  of  the  evidence  is  challenged,  it 
is  Supreme  Court's  duty  to  consider  and 
weigh  all  the  evidence,  and  if  trial  court's  judg- 
ment is  not  clearly  against  the  weight  there- 
of, it  will  be  sustained.- Turben  v.  Douglass. 
183  P.  881. 

«s>99l  (CaLApp.)  What  was  the  capacity  of 
a  child  of  tender  years  to  exercise  care  in  avoid- 
ing a  particular  danger,  and  whether  he  com- 
ported himself  with  the  care  and  prudence  due 
Irom  one  of  his  years  and  experience,  is  a  ques- 
tion of  fact  for  the  triers  thereof,  and  not  for 
the  court  on  appeaL— Opelt  v.  Al.  G.  Barnes 
Co.,  183  P.  241. 

«=3996  (CaLApp.)  The  jury  had  the  right  to 
draw  its  own  inferences  from  the  testimony.-r- 
Exposito  V.  United  Railroads  of  San  Francisco, 
183  P.  576. 

4s»999(l)  (Cal.App.)  Jury's  conclusion  upon 
jury  question  cannot  be  disturbed  by  Court  of 
Appeals.— McClure  v.  Southern  Pac.  Co.,  183  P. 
248 ;  Scherrer  v.  Same,  Id.  250. 
C=a999(3)  (Cal.App.)  Where  reasonable  minda 
may  draw  different  conclusions  on  the  question 
of  negligence,  the  issue  is  for  the  jury,  and  its 
finding  conclusive. — ^Randolph  v.  Hunt,  183  P. 
358. 

<S=>I00I(3)  (Okl.)  Where  there  is  any  evi- 
dence that  reasonably  supports  the  verdict,  it 
will  not  be  disturbed  on  appeal ;  but  where 
there  is  an  entire  failure  of  evidence  to  support 
the  verdict,  it  and  the  judgment  will  be  set 
aside.— Kanotex  Refining  Co.  y.  Bonifield,  183 
P.  971. 

€=>  1 002  (Cal.App.)  Verdict  is  conclusive  on  ap- 
peal as  to  disputed  facts,  where  evidence  Is 
conflicting.— Fatta  v.  Catalano,  183  P.  224. 
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®=>I002  (CaLApp.)  A  jury's  finding  on  conflict- 
ing evidence  is  conclusive. — Gousse  v.  Lowe,  188 
P.  295. 

^=91002  (CaLApp.)  Jury's  finding  cannot  be 
disturbed  on  appeal,  on  a  mere  conflict  In  the 
evidence.— Martinelli  v.  Bond,  183  P.  463. 
(S=>I002  (Wash.)  Where  there  is  a  serious  con- 
flict in  the  evidence,  verdict  will  not  be  dis- 
turbed on  appeal.— Anderson  t.  Rucker  Bros., 
183  P.  TO. 

^=>I002  (Wash.)  Where  there  is  such  a  con- 
flict in  the  evidence  as  to  make  the  question  one 
for  the  jury.  Supreme  Court  will  not  disturb 
conclusion  of  jury,  notwithstanding  that  it  may 
believe  them  to  be  in  error. — Lund  v.  Griffiths 
&  Sprague  Stevedoring  Co.,  183  P.  123. 
4I=>I005<8>)  (CaLApp.)  Order  denying  motion 
for  new  trial  is  conclusive  on  appeal  as  to  dis- 
puted facts,  whore  evidence  is  conflicting. — Fatta 
V.  Catalano,  183  P.  224. 

9=9 1 005(3)  (Wash.)  In  an  action  for  services 
under  a  contract  of  hiring,  where  the  evidence 
on  the  points  was  in  direct  conflict,  the  ques- 
tions whether  plaintiff  was  hired  at  all,  and 
whether  he  was  bound  by  the  receipt  which  he 
admitted  he  had  signed,  were  of  fact,  and  verdict 
approved  by  the  trial  judge  will  not  be  disturbed. 
— Swafford  v.  Carnation  Lumber  &  Shingle  Co., 
183  P.  92. 

^s»  1 008(1)  (Nev.)  A  finding  based  upon  undis- 
puted facta  or  the  construction  of  a  written  in- 
strument is  not  binding  upon  appeal. — Caasinelli 
V.  Humphrey  Supply  Co.,  183  P.  523. 
«=3l008(2)  (Okl.)  In  action  to  recover  realty, 
tried  to  the  court  without  a  jury,  its  findings 
upon  disputed  questions  of  fact  will  be  given 
the  same  weight  and  effect  aa  the  verdict  of  a 
jury,  and,  where  reasonably  supported  by  the 
evidence,  will  not  be  disturbed  on  appeal.— Gray 
V.  McKnight,  183  P.  489. 

«s»l008(3)  (Nev.)  A  finding  based  on  the  con- 
struction of  a  written  Instrument  is  not  bind- 
ing on  appeal.— Cassinelli  v.  Humphrey  Supply 
Co.,  183  P.  523. 

i&s>l009(l)  (Okl.)  A  proceeding  under  Rev. 
Laws  1910,  i  5207,  to  vacate  a  default  judg- 
ment for  unavoidable  casualty  preventing  a  de- 
fense, being  an  equitable  case,  it  is  within  the 
province  of  the  Supreme  Court  to  weigh  all  the 
evidence,  and  from  the  facts  and  circumstances 
introduced  to  determine  the  weight  thereof.- 
McLaughlin  v.  Nettleton,  183  P.  416. 
®=3l009(4)  (Okl.)  In  actions  of  purely  equita- 
ble cognizance  the  Supreme  Court  will  not  dis- 
turb trial  court's  findings  of  fact,  unless  they 
are  against  the  clear  weight  of  the  evidence. — 
Winemiller  v.  Page,  183  P.  501. 
<S=»I0I(H(1>  (Cal.App.)  Court's  finding;  as  to 
negligence  of  automobile  driver  in  personal  in- 
Jury  action,  wliere  there  is  evidence  to  sustain  it, 
will  not  be  disturbed  on  appeal.— Webster  v. 
Motor  Parcel  Delivery  Co.,  183  P.  220. 
®=3lOIO(l)  (CaLApp.)  Findings  of  fact  in  an 
action  tried  to  the  court  are  conclusive  on  ap- 
peal, where  the  evidence  is  such  that  different 
inferences  might  reasonably  have  been  drawn 
therefrom.— Avery  v.  Avery,  183  P.  453. 
«=IOIO(1)  (N.M.)  The  trial  court's  findings  of 
fact  will  not  be  disturbed  on  appeal,  where  he 
beard  the  witnesses  testify,  if  such  findings 
are  supported  bv  substantial  evidence. — Spring- 
er V.  Wasson,  183  P.  398. 

9=3 101 0(1)  (Okl.)  Whore  there  is  competent 
evidence  reasonably  supporting  the  verdict  and 
the  instructions  fairly  state  the  law  on  the 
issue  raised  by  the  pleadings  and  the  evidence, 
the  judgment  on  the  verdict  will  not  be  dis- 
turbed by  the  Supreme  Court— Wallingford  v. 
Alcorn,  IS.*}  P.  72(5. 

€=»IOIOfl)  (Or.)  In  a  suit  to  reform  a  deed, 
finding  of  trial  judge,  who  heard  and  saw 
tho  witnesses,  that  there  was  a  mistake,  should 
not  be  disturbc<L  the  contrary  evidence  consist- 
ing only  of  a  few  suspicious  circumstances. — 
Welch  v.  Johnson,  183  P.  776. 


<S=»I0II(1)  A  finding  based  npon  a  substantial 
confiict  in  the  evidence  will  not  be  disturbed  up- 
on appeal.         > 
— (Cal.)   Berger  v.  Bright,  183  P.  541 :    (App.) 

Crist  V.   Fife,   Id    197;Seelye  v.   Southern 

California  Canning  Co^  Id.  667;    Hale  v. 

Kennedy  Id.  723; 
(Nev.)  Cassinelli  v.   Humphrey  Supply  Col. 

183  P.  623. 
^»  1 01 1(1)  (CaI.App.)  Action  of  trial  court  in 
refusing  to  set  aside  judgment  on  ground  of  mis- 
take, inadvertence,  surprise,  and  excusable  neg- 
lect cannot  be  disturbed,  when  based  upon  con- 
flicting evidence. — Nadeau  V.  Lynch,  183  P.  27S. 
®=3lOII(l)  (CaLApp.)  It  was  the  province  of 
the  court  to  weigh  and  determine  the  value  of 
the  conflicting  evidence. — Williamson  v.  William- 
son, 183  P.  301. 

€=»I024(2)  (Cal.App.)  On  app  al  from  an  order 
appointing  a  receiver  on  plaintiff's  application. 
where  there  is  any  conflict  in  the  affidavits,  those 
in  favor  of  the  prevailing  party  must  be  taken 
as  establishing  the  facts  stated  therein,  and  also 
facts  which  may  reasonably  be  inferred  or  pre- 
sumed from  direct  and  positive  statements. — 
Davies  v.  Ramsdell,  183  P.  702. 
<@=I024(3)  (CaLApp.)  Where  there  was  a  di- 
rect conflict  between  the  verified  complaint  and 
affidavits  presented  by  plaintiffs  and  affidavits 
of  one  of  the  defendants,  as  to  whether  parties 
joined  as  defendants,  who  resided  in  the  county 
where  action  was  brought,  were  joined  for  any 
purpose  other  than  to  lay  the  venue  in  that 
connty,  denial  of  motion  for  change  of  venue 
via  not  be  disturbed.- Mitchell  v.  S^im,  183  P. 
368. 

<3=>I024  (5)  (Cal.App.^  An  order  of  the  lower 
court  based  on  conflicting  affidavits  must  be  sus- 
tained on  appeal. — Doy&  v.  Bradsbaw,  183  P. 
185. 

(H)  Harmless  Orror, 

®=»I036(3)  (Or.)  In  a  suit  to  reform  a  deed  by 
striking  out  the  clause  obligating  purchaser  to 
pay  a  note  and  mortgage,  purchaser's  grantors, 
as  well  as  their  mortgagee,  should  be  made  par- 
tics;  but,  on  mortgagee's  appeal  from  a  judg- 
ment for  purchaser,  the  cause  need  not  be  re- 
manded for  failure  to  make'  grantors  parties. 
where  they,  as  witnesses  for  plaintiff,  testified 
that  he  did  not  agree  to  assume  the  note  and 
mortgage,  which  estops  their  denial  thereof. — 
Welch  v.  Johnson,  183  P.  776. 
<&=>I039(4)  (CaLApp.)  That  complaint  for  death 
made  only  an  imperfect  allegation  that  plaintiff 
suffered  pecuniary  loss  therefrom,  not  having 
been  objected  to  at  the  trial,  but  the  answer 
having  denied  the  suffering  of  any  damage  by 
the  death,  and  evidence  having  been  introduced 
on  the  theory  of  the  fact  being  properly  in  i*;- 
sue,  was  not  prejudicial — Ward  v.  Southern 
Pac.  Co..  183  P.  594. 

®=>  1 039(13)  (CaLApp.)  A  variance  between 
allegation  and  proof  will  not  be  prejudicial  er- 
ror, where  if  complaint  bad  been  amended  to 
meet  the  proof,  the  result  would  have  been  the 
same.— Lompoc  Produ:e  &  Real  Estate  Co.  t. 
Browne.  183  P.  166. 

€=>I039(13)  (Cal.App.)  Where  owner  repudi- 
ated building  contract,  contractors'  failure  to 
declare  on  the  contract  and  repudiation  thereof.' 
in  suit  for  reasonable  value  of  services  perform- 
ed, was  harmless,  where  evidence  relating  to 
contract  and  its  repudiation  was  introduced 
without  objection  on  the  theory  that  existence 
of  contract  and  its  repudiation  was  an  issue  to 
be  tried.— Fatta  v.  Catalano,  183  P.  224. 
<g=»  1 039(1.3)  (Cal.App.)  Surety  cannot  com- 
plain of  variance  increasing  amount  of  recovery 
against  principal,  where  indebtedness  of  princi- 
pal, if  increase  were  deducted,  was  more  than 
penalty  of  bond.— Hillcrest  Co.  v.  Shrier,  183  P. 
2.'!9. 

€=9(039(13)  (Wash.)  Any  variance  between  al- 
legations that  certain  cars  of  fruit  were  intrust- 
ed to  defendant's  exclusive  control  and  testimony 
that  plaintiff  retained  full  power  of  disposition, 
presents  no  ground  for  reversal,  where  plaintiff's 
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counsel  stated  at  beginning  of  case  that  defend- 
ant had  no  power  to  dispose  of  fruit  without 
notice  to  plaintiff  shipper. — Umpqua  Valley 
Fruit  Union  v.  North  Pacific  Fruit  Distributors, 
183  P.  101. 

«±3 1 043(4)  (Ca].App.)  Where  the  final  judgment 
in  an  action  to  remove  a  cloud  on  title  established 
the  right  of  plaintiff  to  the  possession  of  the 
iroperty  and  to  be  freed  from  all  claims  of  the 
lefendant  as  of  the  date  of  the  filing  of  the  com- 
plaint, defendant,  on  appeal  from  an  order  ap- 
pointing a  receiver,,  cannot  complain  that  the 
order  was  erroneous,  because  he  could  not  have 
been  injured  thereby;  the  final  judgment  in 
the  case  having  been  affirmed. — Davies  v.  Kaius- 
dell,  183  P.  7(S. 

«=I043(T)  (Okl.)  The  granting  of  plaintifTs 
motion  for  a  continuance  after  commencement 
of  trial  is  not  reversible  error,  where  it  does 
not  appear  that  such  ruling  prejudiced  the 
rights  of  the  adverse  party.— Jackson  v.  Levy, 
183  P.  !505. 

$=>I048(6)  (Cal.App.}  In  an  action  for  per- 
sonal injuries  resulting  from  an  automobile 
collision,  although  cross-examination  by  plain- 
tiff of  defendant's  witnesses  as  to  radius  in 
which  it  was  possible  to  turn  a  car,  of  the 
make  and  manufacture  of  that  driven  by  de- 
fendant, was  erroneous,  yet  where  it  is  ap-" 
parent  from  the  nature  of  the  questions  and 
answers  thereto  that  it  was  without  preju- 
dice it  must  be  considered  harmless. — Saylor  v. 
Taylor,  183  P.  843.  845. 

€=»  1050(1)  (Cal.)  An^  possible  error  in  admit- 
ting evidence  containing  a  suggestion  of  com- 
promise in  a  breach  of  contract  case  held  not 
reversible  error,  since  action  was  based  on  a 
written  contract,  which  was  not  altered  by  de- 
fendant's belief  as  to  whether  he  was  or  was 
not  bound  by  its  terms. — iSlunkard  v.  Wagnon, 
183  P.  562. 

©=?  1050(1)  (Cal^pp.)  In  an  action  for  conver- 
sion of  corporate  stock  against  the  trustee  un- 
der a  pooling  agreement,  admission  in  evidence 
for  plaintiff  of  testimony  as  to  declarations 
made  by  the  promoter  of  the  company  to  plain- 
tiff as  to  ownership,  though  not  in  the  presence 
of  defendant,  if  erroneous,  held  harmless  to  de- 
feifdant.— Schaad  v.  Bareeloux,  183  P.  716. 
€=>I050(1)  (Cal.App.)  The  improper  striking 
of  testimony  as  hearsay  was  harmless  to  the 
party  aggrieved,  where  a  letter  embodying  the 
same  matter  was  in  evidence.— Watterson  v. 
Owens  River  Canal  Co.,  183  P.  816. 
^=9 1 050(1)  (Okl.)  A  party  cannot  comi^lain  of 
the  admission  of  evidence  over  his  objection  to  a 
single  question,  where  he  permits  like  evidence 
of  other  witnesses  to  be-  admitted  without  objec- 
tion.— Whitehead  Coal  Mining  Co.  v.  Schneider, 
183  P.  40. 

^=>  1 050(1)  (Okl.)  In  servant's  action  for  per- 
sonal injury,  from  master's  negligence  in  tail- 
ing to  furnish  a  reasonably  safe  place  for  work, 
etc.,  where  his  liability  was  doubtful,  the  ad- 
mission of  opinion  evidence  as  to  ultimate 
fact  of  negligence  was  prejudicial  to  defend- 
ant.—Federal  Oil  &  Gas  Co.  V.  Campbell,  183 
P.  894;  Okmulgee  Window  Olaas  Co.  y.  Bright, 
183  P.  898. 

«=s>l050(2)  (Cal.)  In  action  involving  the  legiti- 
macy of  a  child,  any  error  in  admitting  declara- 
tions by  the  mother's  husband  that  he  intended 
to  go  to  another  town  held  not  prejudicial. — 
In  re  McNamara's  Estate,  183  P.  652. 
4s>l050(^  (Cal.)  In  payee  bank's  action  on  > 
note,  defended  on  ground  of  payment  by  check 
of  corporation  In  which  maker  was  a  stock- 
holder, payable  to  plaintiff's  cashier,  on  the 
letter's  misrepresentation  that  the  bank  ex- 
aminer required  it  to  be  paid,  testimony  of  the 
bank's  directors  that  they  had  not  authorized 
a  demand  for  payment  of  the  note  was  im- 
naaterial,  as  the  position  of  cashier  carried 
such  authority,  and  was  harmful,  where  it 
wag  shown  that  the  cashier  had  appropriat- 
ed it  to  his  own  use.— National  Bank  of  San 
Mateo  T.  Whitney,  183  P.  78». 


i8=>IO50(3)  (Cal.App.)  It  was  not  prejudicial 
error  to  admit  improper  evidence,  which  was 
merely  cumulative  of  uncontradicted  evidence  on 
a  point  practically  conceded. — Barrios  v.  Pacific 
States  Trading  Co..  183  P.  236. 
<S=I05I(3)  (Okl.)  Where  plaintiff,  suing  on 
life  j)olicy,  alleged  that  a  certain  party  was 
the  insurer's  agent,  which  aUegatiou  was  not 
denied  within  Rev.  Laws  1910,  §  4759,  the  ad- 
mission of  evidence  to  establish  the  agency  so 
admitted  was  not  prejudicial  error.— Federal 
life  Ins.  Co.  v.  Lewis,  183  P.  975. 
€=3 1 054(1)  '(N.M.)  Where  no  evidence  of  ir- 
regularities in  an  execution  sale  appeared  on 
the  record,  and  there  was  sufficient  testimony 
exclusive  of  affidavits  of  officers  and  others, 
to  sustain  court's  findings  that  sale  was  valid, 
erroneous  admission  of  such  affidavits  was 
harmless.— Springer  v.  Wasson,  183  P.  398. 
©s>l054(3)  (Utah)  Error  in  admitting  evidence 
is  harmless,  where  court  disregarded  it  in  enter- 
ing judgment.— Pingree  Nat.  Bank  of  Ogden  v. 
Weber  County,  183  P.  334. 
®=>I056(1)  (Cal.App.)  Exclusion  of  evidence,  in 
action  on  note  transferred  as  collateral  secur- 
ity for  certain  indebtedness,  to  show  that  cer- 
tain of  the  indebtedness  wag  not  due,  was  harm- 
less; the  balance  due  exceeding  the  note. — So- 
noma County  Nat.  Bank  v.  Skinner,  183  P.  464. 
^=1056(2)  (Wash.)  Erroneously  sustaining  an 
objection  to  evidence  regarding  a  concern's  in- 
corporation because  it  was  oral  is  harmless, 
where  the  offered  testimony  was  immaterial. 
—Umpqua  Valley  Fruit  Union  v.  North  Pacific 
Fruit  Distributors,  183  P.  101. 
&=>I058(2)  (Cal.App.)  Sustaining  objection  to 
question  is  harmless ;  the  fact  sought  to  be 
elicited  thereby  appearing  by  subsequent  testi- 
mony of  the  witness. — Sonoma  County  Nat. 
Bank  v.  Skinner,  183  P.  464. 
€s»l060(l)  (CaLApp.)  Counsel  may  aak  pro- 
spective jurors  whether  they  are  interested  in 
any  insurance  company,  but  persistent  inquiries 
as  to  whether  they  would  be  prejudiced  by 
knowledge  that  a  casualty  company  bad  Insured 
defendant,  and  directly  implying  that  such  insur- 
ance had  been  affected,  constitute  reversible  er- 
ror in  an  evenly  balanced  case. — Arnold  v.  Cali- 
fornia Portland  Cement  Co.,  183  P.  171. 
^:» 1 064(4)  (Wash.)  Judgment  will  not  be  re- 
versed on  all  technical  and  minor  inaccuracies 
in  instructions ;  the  instruction  being  sufficient 
if  it  gives  the  law  in  such  way  that  the  jury 
will  understand  and  will  not  be  misled. — Ander- 
son V.  Backer  Bros.,  183  P.  70. 
€=>I066  (Cal.App.)  An  abstractly  erroneous 
instruction  may  be  harmless  when  applied  to 
the  iwrtieular  facts.— Randolph  v.  Hunt,  183  P. 
358. 

Instruction  that  defendant  automobile  owner 
was  liable  for  the  negligent  running  down  of 
a  pedestrian  on  a  highway,  if  he  had  not  part- 
ed with  right  to  control  machine's  operation, 
does  not  constitute  reversible  error,  because 
implying  that  the  right,  instead  of  exercise,  of 
control  was  vital  question,  where  there  was  no 
evidence  that  defendant  attempted  to  exercise 
any  control  over  the  driver, — Id. 
®=>I066  (Okl.)  Instruction  on  questions  of 
law,  not  applicable  to  issues  involved  or  the 
evidence  in  support  thereof  abstractly  correct, 
is  not  ground  for  reversal,  unless  it  appears 
that  it  was  calculated  to  confuse  or  mislead 
jury,  to  prejudice  of  losing  party.— Holmes  v. 
Halstid,  183  P.  969. 

<S=>  1068(1)  (Cal.App.)  Any  error  in  Instructing 
the  jury  that  their  verdict  depended  on  wheth- 
er statements  made  by  insured  were  false,  in- 
stead of  charging  that  any  one  false  statement 
would  'avoid  the  policy,  held  not  ground  for 
reversal,  where  the  jury  found  all  the  state- 
ments true.— McEwen  y.  New  York  Life  Ins. 
Co.,  183  P.  373. 

©=5  1071(3)  (CaLApp.)  In  architect's  action 
against  owner  on  contract  giving  architect  stip- 
ulated percentage  of  cost  of  residence  and  gar- 
age, finding  that  owner  directed  architects  to 
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construct  garage,  not  to  exceed  certain  amoant, 
if  error,  as  not  bein^  supported  by  evidence, 
was  harmless,  whi>ro  it  was  found  that  archi- 
tects were  not  entitled  to  compensation  in  con- 
nection with  construction  of  residence,  and  the 
payment  actually  made  to  architect  was  more 
than  sufficient  to  compensate  architects  for 
their  services  in  connection  with  the  construc- 
tion of  garage. — Hudson  T.  Barneson,  183  P. 
274. 

^=>I07I(3)  (CaLApp.)  In  an  action  by  an  in- 
tending passenger,  struck  by  a  street  car,  de- 
fendant cannot  complain  that  the  evidence  does 
not  sustain  a  finding  that  the  car  windows  were 
Bo  obscured  by  mirt  that  the  motorman  could 
not  see  and  that  he  neglected  to  remove  such 
obstruction,  since,  if  not  so  obscured,  the  mo- 
torman could  have  seen,  so  that  it  was  negli- 
gence to  suddenly  start  the  car  and  run  it 
against  plaintiff,  when  he  was  immediately  in 
front  of  it.— Rucker  v.  San  Diego  Electric  Ky. 
Co.,  183  P.  578. 

4=>I07I(6)  (CaLApp.)  A  judgment  will  be  sus- 
tained though  the  trial  court  failed  to  find  on  a 
material  issue,  unless  a  finding  in  appellant's 
favor  on  that  issue  would  require  a  reversal. — 
Weichers  v.  DehaU.  183  P.  187. 
4=9 1 073(1)  (Okl.)  In  assignee's  action  to  fore- 
dose  mortgage  against  mortgagor's  subsequent 
grantee,  who  had  assumed  mortgage,  where  writ- 
ten assignment  was  in  evidence,  failure  to  in- 
troduce note,  which  by  inadvertence  had  not 
arrived  at  trial,  could  not  prejudice  defendant, 
where  plaintiff  testified  that  note  was  either  in 
a  bank  or  in  mail  from  such  bank.— Jaokson  v. 
Levy,  183  P.  606. 

(I)  Brror  'Waived  la  Appellate  Covrt. 

«s»l078(3)  (Cal.)  Where  the  point  is  not  men- 
tioned in  the  briefs,  the  appellate  court  will  ig- 
nore an  appeal  from  order  denying  motion  to 
strike  out  certain  parts  of  the  complaint.— Cal- 
ifornia Portland  Cfement  Co.  y.  Boone,  183  P. 
447. 

®=»I078(0)  (Cat.)  On  appeal  from  an  order 
granting  a  new  trial,  notwithstanding  appellants 
limited  their  contention  on  appeal  to  two 
grounds,  the  entire  record  must  be  reviewed,  and 
where  it  fails  to  disclose  any  ground  supporting 
such  order,  it  must  be  reversed.— Smith  v. 
Royer,  183  P.  660. 

«=>t  078(6)  (Cal^pp.)  Where  an  appcUce^s 
brief  urges  only  one  ground  why  the  court  was 
warranted  in  granting  a  motion  for  a  new  trial, 
it  will  be  assumed  that  there  was  no  other  val- 
id ground  for  a  new  trial. — Luckie  v.  Diamond 
Coal  Co.,  183  P.  178. 

(J)   Dealsions    ef   Intermediate    Cenrte. 

4=91094(1)  (Okl.)  Where  an  appeal  from  coun- 
ty court  is  tried  in  district  court  on  a  transcript 
of  evidence  taken  before  county  court,  which 
is  also  presented  in  Supreme  Court  on  same  rec- 
ord, it  is  in  as  favorable  position  to  pass  on 
weight  of  the  evidence  as  the  district  court, 
and  it  is  its  duty  to  do  so.— Co-wok-ochee  v. 
Chapman,  183  P.  610. 

(K)  Snbiieqnent  Appeals. 

^=>  1097(1)  (Cal.App.)  On  appeal  from  an  or- 
der appointing  a  receiver  in  an  action  to  remove 
a  cloud  on  title,  a  decision  on  another  appeal 
from  the  final  judgment  in  the  action,  so  far  as 
it  is  based  on  the  same  facts,  furnishes  the  law 
of  the  case.— Davies  v.  Ramsdell,  183  P.  702. 

XVn.  DETERMIHATION  AlfD  DISPO- 
SITION OF  CAtrSE. 

(A)  Declaloa  la  Gi'eneral. 

4=91106(4)  (Utah)  Where  the  record  in  an  ac- 
tion at  law  to  recover  taxes  illegally  exacted  is 
indefinite  as  to  whether  the  tax  was  properly 
calculated,  the  case  will  be  remanded  for  pur- 
pose of  taking  further  evidence. — Pingree  N'at. 
Bank  of  Ogdcn  v.  Weber  County,  183  P.  334. 
4=3 1 1 07  (Or.)  Where  an  action  was  brought  in 
1914  to  restrain  a  county  treasurer  from  col- 


lecting penalties  under  L.  O.  L.  i  3682,  aa 
amended  by  Laws  1913,  p.  334,  {  20,  and  a  de- 
murrer to  the  complaint  was  sustained,  and  an 
appeal  was  taken  to  the  Supreme  Court,  and 
pending  the  appeal  the  act  of  1913  was  amend- 
ed by  Laws  19i5,  p.  184,  {  1,  so  as  to  eliminate 
the  penalties,  and  Laws  1916,  p.  298,  an  act  of 
general  amnesty  and  forgiveness  as  to  penalties 
incurred,  was  enacted,  the  demurrer  will  be  sus- 
tained by  the  Supreme  Court,  but  the  clerk  of 
the  circuit  court,  where  the  taxes  without  the. 
penalties  were  tendered,  will  be  ordered  to  pay 
to  the  county  treasurer  the  amount  so  tendered 
and  paid  into  court,  and  the  proper  authorities 
will  be  ordered  to  accept  the  same  in  fuU  pay- 
ment of  taxes.- Spezartn  t.  Sherman,  183  P.  23. 

(D)    Reveraal. 

4=3)170(3)  (Cal.App.)  In  an  action  on  the 
common  counts  for  money  had  and  received, 
judgment  for  plaintiff  will  not  be  reversed  on 
defendant's  contention  that,  since  the  written 
contract  between  it  and  plaintiff  was  execu- 
tory, judgment  on  the  common  counts  cannot 
be  sustained ;  a  technical  defense  involving  no 
change  in  result  by  sending  the  case  back  for 
retrial  being  no  cause  for  reversal,  under  Const, 
art  6,  f  4%.—^.  H.  Hoffman,  Inc.,  v.  Bern- 
stein Film  Productions,  183  P.  293. 
<£S=II70(3)  (Okl.)  Where  demurrer  to  petition 
was  overruled  and  a  trial  amendment  allowed, 
and  defendant  did  not  demur  to  petition  as 
amended,  and  evidence  was  introduced*  without 
objection  proving  a  matter  which  defendant 
contended  should  have  been  alleged  in  original 
petition.  Supreme  Court  will  not  consider  error 
in  overruling  demurrer  to  original  petition,  in 
view  of  Rev.  Laws  1910,  §  6005.— Knox  v. 
Cruel.  183  P.  427. 

4=»l  170(6)  (Okl.)  In  coal  miner's  action  for 
injury  from  employer's  failure  to  furnish  props 
as  requested,  the  query  in  argument  of  plain- 
tiflTs  counsel  as  to  whereabouts  of  defendant's 
foreman  and  as  to  why  defendant  had  not  called 
him  as  s  witness,  to  which  objection  was  over- 
ruled, but  which  record  did  not  show  to  hs«e 
affected  verdict,  was  not  reversible  error  wttbin 
Rev.  Laws  1910,  |  6006.— Whitehead  Coal  Min- 
ing Co.  V.  Schneider,  183  P.  49. 
4s»ll70(7)  (Okl.)  In  action  by  assignee  of  note 
secured  by  mortgage  against  mortgagor's  gran- 
tee, who  had  assumed  mortgage,  where  evidence 
showed  that  assignment  was  made  on  date 
shown  on  its  face  before  maturity  of  note,  any 
error  in  requiring  defendant  to  show  whether 
assignment  was  made  before  or  after  maturity 
could  not  be  taken  advantage  of  by  defendant, 
in  view  of  Rev.  I^iaws  1910,  I  6006.— Jackson  v. 
Levy,  183  P.  506. 

4=91170(9)  (CaLApp.)  Although  an  instruction 
was  erroneous  where  the  appellate  court  is 
satisfied  upon  examination  of  the  evidence  that 
it  did  not  result  in  miscarriage  of  justice,  the 
verdict  should  not  be  set  aside  in  view  of 
Const,  art.  6,  {  4%.— Saylor  v.  Taylor,  183 
P    843    845. 

4=91172(3)  (Okl.)  A  verdict  for  shipper  for  a 
Inmp  sum  for  damages  to  two  interstate  ship- 
ments and  one  intrastate  shipment  of  live 
stock,  where  he  had  not  given  the  written  no- 
tice of  injury  required  by  contract  of  ship- 
ment, required  a  new  trial  as  to  the  intrastate 
shipment,  as  court  could  not  ascertain  what 
part  of  verdict,  if  any,  was  allowed  for  that 
cause  of  action. — St.  Louis,  I.  M.  &  S.  Uy.  Co. 
V.  Evans.  183  P.  60!). 

4=91173(2)  (Or.)  Whore  a  mother  for  considera- 
tion agreed  to  convey  to  a  son  her  share  of  land 
owned  by  them  in  common,  and  after  her  death 
be  sued  his  sisters  and  brother,  to  whom  the 
mother  had  devised  the  land  subject  to  a  life 
estate  in  his  favor,  and  some  of  the  children 
made  no  resistance,  defaulting  or  withdrawing 
appearance,  and  decree  was  rendered  for  the  son 
against  all  the  other  children,  part  of  whom 
appealed,  the  reversal  of  the  decree  as  to  the 
children  who  appealed  did  not  neoesaarily  work 
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a  reversal  as  to  those  who  did  not  contest  tin 
complaint.— Le  Vee  v.  Le  Vee,  188  P.  773. 
«s>ll77(8)  (CaLApp.)  Though  on  the  facU  the 
findings  and  judgment  should  to  a  certain  extent 
have  been  for  the  other  party,  and  it  is  un- 
likely that  there  can  be  materially  different 
testimony,  yet  it  not  being  in  the  province  of 
the  appellate  court  to  correct  findings,  the  case 
must  be  remanded  for  new  trial.— Green  v. 
Hynes,  188  P.  56S. 

(F)    Mandate  and   Proeeedinara    ia   Lo'wer 
Covrt. 

«=s>ll95(3)  (Cal.App.)  Statement  in  opinion  on 
appeal  that  in  view  of  admissions  by  defendant 
plaintiff  had  established  prima  facie  case,  being 
a  statement  concerning  tne  facts  of  the  case  as 
disclosed  by  the  record  then  under  review,  was 
not  the  law  of  the  case  upon  subsequent  trial. — 
Globe  Grain  ft  Milling  Co.  v.  Drenth,  183  P.  285. 

(O)  JorladlotloB  a>d  Proeeedlasa  of  Ap- 
pellate Coart  After  Remand. 

4=>I2I8  (CalJ^pp.)  A  misapprehension  of 
counsel  as  to  the  effect  of  the  judgment  of  the 
appellate  court  modifying  the  Judgment  of  the 
trial  court  for  plaintiffs  by  reducing  the  re- 
covery furnishes  no  ground  lor  recalling  the  re- 
mittitur after  it  has  gone  down  and  for  setting 
aside  the  Judgment  and  amending  it  in  any  par- 
ticular.— Crenshaw  Bros.  &  SaflFold  v.  Southern 
Pac.  Co.,  183  P.  208. 

4=>I22J  (Cal.App.)  After  regular  issuance  of 
remittitur  by  the  appellate  court  which  has  mod- 
ified a  judgment  for  plaintiffs  and  reduced  their 
recovery,  such  remittitur  having  gone  down, 
the  appellate  court  cannot  amend  it  and  correct 
the  judgment,  having  lost  jurisdiction  of  the 
cause  except  in  case  of  mistake,  fraud,  or  im- 
position.— Crenshaw  Bros.  &  Saffold  T.  South- 
em  Pac.  Co.,  183  P.  208. 

The  wide  discretion  of  the  appellate  court, 
under  Code  Civ.  Proc.  i  473,  to  relieve  a  party 
or  his  legal  representative  from  a  judgment,  or- 
der, or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or 
inexcusable  neglect,  cannot  be  exercised  where 
the  court  has  lost  jurisdiction,  as  by  the  going 
down  of  its  remittitur. — Id. 
^»I222  (Cal.App.J  After  regular  issuance  of 
remittitur  by  the  appellate  court  which  has 
modified  a  judgment  for  plaintiffs  and  reduced 
their  recovery,  such  remittitur  having  gone 
down,  the  appellate  court  cannot  amend  it  and 
correct  the  judgment,  having  lost  jurisdiction 
of  the  cause  except  in  case  of  mistake,  fraud,  or 
imposition. — Crenshaw  Bros.  &  Saffold  v.  South- 
ern Pac.  Co.,  183  P.  208. 

APPEARANCE 

See  Courts,   <S=>11 ;    Criminal  Law,   <S=»1134, 
1182;  Parties,  «=395. 

4s>IO  (Or.)  Thoa^h  defendant's  appearance  be 
a  special  one,  limited  to  a  particular  purpose, 
yet  it  he  appears  and  offers  contest  on  the  mer- 
its of  the  complaint,  it  is  a  general  appearance, 
giving  jurisdiction  of  the  person  as  to  all  mat- 
ters m  controversy. — ^Duncan  Lumber  Co.  v. 
WiUapa  Lumber  Co.,  183  P.  476. 

APPROVAL. 

See  Vendor  and  Purchaser,  4=>339. 

ARCHITECTS. 

See  Principal  and  Agent,  «=>0d. 

ARGUMENT  OF  COUNSEL 

See   Criminal    Law,    <S=>718-730;    Trial,   «s> 
SL08^. 

ARREST. 

See  False  Imprisonment,  $=97 ;  Malicious  Pros- 
ecution, <8=3l8;    Witnesses,  «=3306. 


ARSON. 

See  Witnesses,  <8=>274,  349. 

ASSAULT  AND  BAHERY. 

See  Action,  «=>48;  Criminal  Law,  <8=»178; 
False  Imprisonment,  €=»3 ;  Trial,  «=9244; 
Witnesses,  i&=>219. 

I.  CIVII<  lilABIUTT. 

(A)   Aots  CoaatltntlBK  Aaaanlt  or  Battery 
and  lilabllltT  Tlierefor. 

$=9 1 5  (Cal.)  Seller  in  conditional  sale,  being 
justified  in  retaking  possession  without  procesa 
of  law  only  where  possession  can  be  secured 
peaceably,  is  liable  for  assault  in  forcible  re> 
taking.— Silvemtia  T.  Kohler  ft  Chase,  183  P. 
451. 

(B)  Aetloaa. 

$=324(p  (Wash.)  A  complaint  alleging  that 
plaintiff,  a  grocer,  while  making  a  delivery  to  a 
tenant  in  defendant's  apartment  house,  was 
wantonly  and  unlawfully  assaulted  and  beaten 
by  defendant,  to  his  damage  in  a  stated  sum, 
states  a  good  cause  of  action,  the  plaintiff  hav- 
ing an  implied  license  to  enter  for  the  purposes 
of  making  the  delivery,  and  also  because  of  the 
allegation  that  the  assault  was  wanton  and  un- 
lawful.—Konick  v.  Champneys,  183  P.  75. 
«=>34  (Cal.)  Where  question  of  punitive  dam- 
ages haid  been  withdrawn  from  jury  in  an  as-. 
Bault  case,  provoking  circumstances  cannot  be 
considered  in  mitigation  of  the  actual  damages 
suffered  by  plaintiff. — Benjamin  v.  Walton,  183 
P.  529. 

«=>40  (Cal.)  fl.OOO  held  not  excessive  damages 
for  injuries  which  evidence  tended  to  show 
caused  permanent  impairment  to  one  eye,  in- 
ternal adhesions  in  the  abdomen,  severe  pains, 
loss  of  sleep,  and  impaired  earning  capacity,  re- 
sulting from  an  assault. — Benjamin  v.  Walton, 
183  P.  529. 

n.   ORIMINAI.  BE8FON8IBII.ITT. 
(B)   Proaeentlon  and   PnnlabineBt. 

€=>78  (CaLApp.)  Indictment,  charging  that  de- 
fendant committed  an  assault  by  means  and 
force  likely  to  produce  great  bodily  injury,  in 
that  he  willfull/,  unlawfully,  etc.,  made  an 
assault  on  the  person  of  another  by  such  means 
and  force  in  that  he  whipped,  struck,  beat, 
bruised,  and  cut  such  other  with  a  rawhide 
whip  on  the  naked  body,  held  sufficient  to 
charge  the  offense  denounced  by  Pen.  Code, 
8  245,  in  that  it  specified  the  manner  of  use 
of  the  whip.— People  v.  Brown,  183  P.  629. 

ASSESSMENT. 

See  Drains,  ^=»85-90;  Highways,  «=»121- 
128;  Municipal  Corporations,  €=>511-530: 
Taxation,  «S9458,  454. 

ASSIGNMENTS. 

See  Appeal  and  Error,  (S=al073,  1170;  Bills 
and  Notes,  «=357,  526;  Brokers,  <S=>75; 
Evidence,  «=»178,  422 ;  Mortgages,  «=>224, 
253,  258,  460;  Trusts,  <g=>ll;  Vendor  and 
Purchaser,  €=»214. 

I.  REQUISITES  AITD   "VATIDITT. 

(A)  Fropertr,  Batatea,  and  RlKhta  Aaalgrn- 
able. 

«=!»I9  (CaLApp.)  The  benefits  to  be  derived 
from  a  transaction  may  always  be  assigned. — 
Hay  V.  Hollingsworth,  183  P.  582. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations ;  Insurance, 
*:»697. 
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ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

<S=36(1)  (CaLApp.)  Assumpsit  is  the  proper 
remedy  to  recover  money  which  defendant  nas 
admitted  belongs  to  plaintiff  and  has  promised 
to  pay.— M.  H.  Hoffman,  Inc.,  v.  Bernstein  Film 
Productions,  183  P.  293. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  <S=»204-217. 

ATTACHMENT. 

Sea  Garnishment 

ATTORNEY  AND  CLIENT. 

See  Appeal  «nd  Error,  «=>1039 ;  Chattel  Mort- 
gages, ^»115;  Covenants,  €=>132;  Crim- 
inal Law,  «=>641,  665,  657,  718,  722%,  726, 
730,  1037,  1090;  District  and  Prosecuting 
Attorneys ;  Evidence,  ^=365 ;  Executors  and 
Administrators,  «=>524;  Habeas  Corpus, 
4s»92 ;  Lerees,  <S=30,  11 ;  Licenses,  ^=97, 
11 ;  Limitation  of  Actions,  €=»183,  197 ;  Man- 
damus, «=34 ;  Partition,  ©=»114 ;  Trial,  €=» 
108%,  244;  Vendor  and  Purchaser,  <S=>49. 

I.   THE  OFFICE  OF  ATTORNEY. 

(O)   Snapematoit    and    Disbanaent. 

$=>38  (OkL)  Though  an  attorney  should  en- 
deavor to  literally  observe  the  law,  it  does  not 
demand  that  every  teclmical  infraction  shall  re- 
quire his  disbarment,  but  it  is  those  infractions 
of  duty  involving  moral  turpitude  and  evincing 
a  depraved  character  that  render  him  untrust- 
worthy and  are  a  reflection  upon  the  bar  and 
the  court  that  demand  disbarment. — In  re  Beily, 
188  P.  728. 

4=953(1)  (Okl.)  An  attorney  against  whom  dis- 
barment proceedings  are  brought  is  presumed  ta 
be  innocent  of  charges  preferred,  and  to  have 
performed  his  duty  as  an  officer  of  the  court  in 
accordance  with  his  oath,  and  the  evidence  in 
support  of  charges  must  satisfy  court  to  a  rea- 
sonable certainty  that  they  are  tnie  and  war- 
rant a  disbarment.— In  re  Reily,  l&S  P.  728. 
4e=953(2)  (Okl.)  In  disbarmenl  proceeding  on 
charges  of  retaining  part  of  amount  of  a  settle- 
ment effected  with  adverse  attorneys,  of  irregu- 
larities in  collection  of  an  expense  account 
charged  against  his  client,  and  in  conspiring  to 
retain  attorneys  to  disqualify  them  from  select- 
ing a  special  judge,  evidence  held  insufficient  to 
warrant  a  disbarment.— In  re  Reily,  183  P.  728. 
®=954  (Okl.)  A  referee  in  a  disbarment  pro- 
ceeding is  an  officer  of  the  court,  which  has  full 
authority  to  su^rvise  and  control  his  report 
by  setting  it  aside,  or  confirming  or  modifying 
it  as  the  facts  and  the  law  require.— In  re 
ReUy.  183  P.  728. 

Report  of  referee  appointed  to  take  evidence 
ahd  report  findings  of  fact  and  conclusions  of 
law  in  a  disbarment  proceeding  is  not  conclu- 
sive as  to  either  findings  or  conclusions,  but  is 
accorded  every  reasonable  presumption  of  cor* 
rectness,  and  the  burden  is  on  the  party  attack- 
ing it,  and  it  may  be  set  aside  by  court  if  found 
to  be  incorrect. — Id. 

n.   RETAINER    AND    ATJTHORITT. 

<g=»76(l)  (Okl.)  An  attorney,  who  has  been 
employed  to  conduct  legal  proceedings,  under- 
takes to  conduct  them  to  their  determination, 
and  cannot  abandon  the  services  of  his  client 
without  cause  and  upon  reasonable  notice.^ 
McLaughlin  v.  Nettleton,  183  P.  416. 
iS=986  (Idaho)  Comp.  Laws,  {  3998,  subd.  1, 
authorizing  an  attorney  to  bind  his  client  by 
his  agreement  filed  with  clerk  or  entered  upon 
minutes  of  court  refers  to  stipulations  and 
agreements  as  to  conduct  of  an  action  pending 


when  the  stipulation  is  made. — Storey  t.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  of  Balti- 
more, Md.,  183  P.  990. 

An  attorney  at  law,  by  virtue  of  his  employ- 
ment as  such,  has  authority  in  behalf  of  hia 
client  to  do  all  the  acts,  in  or  out  of  court,  nec- 
essary or  incidental  to  prosecution  and  man- 
agement of  suit,  and  which  affect  the  remedy 
only  .--Id. 

<g=>IOI(l)  (Idaho)  An  attorney  at  law,  by  vir- 
tue of  his  employment  as  such,  has  no  power 
to  compromise  and  release  the  oause  of  action 
itself.— Storey  v.  United  States  Fidelity  & 
Guaranty  Co.  of  BalUmore,  Md.,  183  I'.  990. 

An  attorney  employed  to  prosecute  or  defend 
in  one  action  has  no  authority,  by  virtue  of 
such  employment,  to  compromise  or  settle  an- 
other cause  of.  action. — Id. 
<g=IOI(l)  (Okl.)  An  attorney,  by  virtue  of  his 
retainer,  may  do  all  things  clearly  pertaining 
to  prosecution  of  his  client's  cause  and  protec- 
tion of  his  client's  interest  involved  in  action. 
but  without  further  express  authority  cannot 
bind  his  client  by  compromise  of  a  pending 
suit,  or  other  matter  intrusted  to  his  care. — 
Vinson  v.  Davis,  183  P.  902. 
@=>I03  (Idaho)  Ratification  by  a  client  of  the 
unauthorized  act  of  his  attorney  cannot  be  in- 
ferred, in  the  absence  of  client's  baowledge  of 
all  the  material  facts. — Storey  v.  United  States. 
Fidelity  &  Guaranty  Co.  of  Baltimore,  Md., 
183  P.  990. 

rv.  COMPENSATION  AND  IJEN  OF 
ATTORNEY. 

CA.)  Pees   and   Otiter   Remiueratloa. 

«=»I44  (Cal.)  In  view  of  Civ.  Code,  i§  1047, 
1054,  1638,  as  to  interpretation  .of  contracts, 
under  a  coutiact  between  attorneys  and  client 
relating  to  attorney's  compensation  in  action 
to  partition  land  and  for  en  accounting,  proviu- 
ing  that  attorneys  >'Bhall  receive  as  their  com- 
pensation 10  per  cent,  of  whatever  is  recover- 
ed, either  by  litigation  or  settlement,  excepting 
that  ii  tlie  court  makes  an  allowance  for  an  at- 
torney's fee  in  said  partition  suit  or  other  suits 
then  such  fee  shall  belong  to  said  law  firm,  ex- 
cluRive  of  the  said  10  per  cent,  so  to  be  paid 
by"  the  client,  the  attorneys  were  not  entitled 
to  10  per  cent,  of  the  land  set  apart  to  the 
client  in  addition  to  a  fee  allowed,  but  were 
only  entitled  to  such  fee,  as  far  as  the  parti- 
tion suit  was  concerned,  and  10  per  cent,  of 
the  amount  recovered  in  the  accounting. — Ben- 
nett V.  Potter,  183  P.  156. 

ATTORNEY  GENERAL 

See  Criminal  Law,  «=>1182. 

ig=>6  (Okl.)  The  advice  of  the  Attorney  Gen- 
eral, required  by  Rev.  Laws  1910,  S  80,59.  on 
all  questions  of  law  submitted  by  any  state  of- 
ficial, when  obtained  by  state  superintendent 
of  public  instruction  for  and  at  instance  of 
countv  superintendent,  relating  to  latter's  of- 
ficial "  duty,  should  be  followed.— Basure  t. 
Sparks,  183  P.  495. 

AUTOMOBILES. 

See  Appeal  and  Error,  «=»1010.  1048,  1086; 
Chattel  Mortgages,  ^=225;  Highways,  «=> 
177,  183,  184 ;  Master  and  Servant,  «=930S, 
315,  316.  318,  3.S0,  332,  405;  Municipal  Cor- 
porations, <®=»592,  705,  706;  Negligence,  *=» 
72,  111,  142;  New  Trial,  «=s>70;  Railroads, 
<e=348,  350;  Trial,  <8=>187,  256,  295,  2ae. 

BAIL 

See  Witnesses,  <&=>306. 

BAILMENT. 

See  Highways,  «=183;   Pledges. 
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Bastavds 


BANKRUPTCY. 


in.  ASSIGNMXUTTj.  ADMINISTBA- 

TION,   Ain>   DISTRIBUTipM   OX* 

BAMXBVPT'S  ESTATE. 

(B)   AsatKBinentt    and    Title,    Rlvl>t««    aoA 
Reiuedles  of  Trnatea  In  General. 

€=»I52  (Cal.App.)  Status  of  trustee  in  bank- 
ruptcy as  judftmeot  creditor  as  to  property  not 
in  custody  of  the  bankruptcy  court,  under 
Bankruptcy  Act  July  1,  18»8,  «  47a,  cl.  2,  as 
Amended  by  Act  Cong.  June  25,  1910,  §  8  (U. 
S.  Comp.  1st.  {  9631),  attacltes  upon  the  date 
of  filing  of  petition  in  bankruptcy.— Scales  y. 
Holje,  183  P.  308. 

(O)   Preference*   nnd  Tmnafera  by  Bank. 

mpt,   ana  Attaohntenta  an« 

Othar  Ijiena. 

^9 1 85  (Cal.App.)  As  to  fraudulent  or  avoida- 
ble transfers  by  bankrupt,  antedating  the  four- 
month  period  prior  to  bankruptcy,  the  trustee 
in  bankruptcy  >s  in  no  better  legal  position  than 
the  creditors  whom  he  represents ;  his  right  to 
avoid  the  transfer  being  merely  that  of  the 
creditor's  common-law  right. — Scales  v.  Uolje, 
183  P.  308. 

4=a  186(1)  (Cal.App.)  A  purchaser  of  corporate 
property  within  four  months  prior  to  adjudi- 
cation u  bankruptcy  who  complied  with  a  re- 
quest of  the  seller's  president  and  general  man- 
ager by  applying  a  portion  of  the  purchase 
price  toward  discharging  personal  debts  incur- 
red for  the  corporation's  benefit  cannot  be  re- 
quired to  make  such  payments  a  second  time 
to  the  corporation's  trustee  in  bankruptcy. — 
Doughty  V.  Moors,  183  P.  199. 

(K)  Aetiona  by  or  Asntnat  Trnatee. 

«=s>303(l)  (Cal.App.)  Under  av.  Code,  §1  3431, 
8439,  3442,  trustee  in  bankruptcy  cannot  re- 
cover assets  of  corporation  transferred  by  sole 
stockholder  more  than  four  months  before 
bankruptcy,  in  absence  of  proof  of  fraud  or  a 
fraudulent  conspiracy  between  stockholders 
and  transferee,  or  of  insolvency,  or  contem- 
plated insolvency,  at  time  of  transfer,  or  that 
there  were  creditors  of  the  corporation  at  such 
time.— Scales  v.  Holje,  183  P.  306. 

BANKS  AND  BANKIN& 

See  Appeal  and  Error,  €=»1050;  Bills  and 
Notes,  i8=>405,  537,  538 ;  Criminal  Law,  ©=» 
400;  False  Pretenses,  «=»49;  Gifts,  <S=>30, 
66;  Judgment,  <g=674;  Taxation,  <e=>128, 
464,  537,  543. 

III.  FUNCTIOHS  AND   DEAUNOS. 

(B)    Representation    of    Bank    by    Ofllcers 
and  Amenta. 

^=»I07  (Cal.)  The  rule  that,  where  the  payee 
of  a  promissory  note  pays  an  agent  who  does 
not  produce  the  note,  payment  is  at  the  maker's 
risk,  has  no  application  to  a  payment  made  to 
a  bank  cashier  subject  to  his  order,  since  he 
has  authority  to  collect  notes  due  the  bank.— 
National  Bank  of  San  Mateo  v.  Whitney,  183 
P.  789. 

^=»l  1 1  (Cal.)  In  payee  bank's  action  on  a  note 
defended  on'  ground  of  payment  by  check  of 
corporation  in  which  maker  was  a  stockholder, 
payable  to  plaintifTs  cashier  upon  nhe  tatter's 
misrepresentation  that  the  bank  examiner  re- 
Quired  it  to  be  paid,  testimony  of  the  bank's 
dirpctors  that  thev  had  not  authorized  a  de- 
mand for  payment  of  the  note  was  Immate- 
rial, as  the  position  of  cashier  carried  such 
authority.- National  Bank  of  San  Mateo  v. 
Whitney,  183  P.  789. 

®=l  12  (Cal.)  Where  the  cashier  of  plaintiff 
bank  demanded  pa^-ment  of  the  note  sued  on, 
and  such  payment  was  made  by  a  check  pay- 
able to  such  cashier  and  applied  to  cashier's 
own  overdrawn'  aocouat,  the  form  of  payment 


was  immaterial,  and  the  fact  that  the  cashier 
requested  a  check  payable  to  himself  wag  with- 
out significance,  where  the  request  was  made  in 
his  capacity  as  cashier.— National  Bank  of  San 
Mateo  V.  Whitney,  183  P.  789. 

Although  bank  cashier's  demand  for  paymoit 
of  a  note,  made  about  24  hours  after  the  note's 
execution,  by  personally  coming  to  defendant 
maker's  office  and  requesting  check  payable  to 
himself,  was  unusual,  yet,  where  defendant 
knew'  his  company  had  borrowed  to  the  limit, 
and  while  an  officer  thereof  he  had  given  this 
personal  note  to  the  bank  for  money  put  into 
the  company,  the  cashier's  statement  that  the 
bank  examiner  objected  to  the  bank's  carrying 
the  note  was  sufficient  to  allay  all  suspicion  of 
defendant,  who  was  not  by  such  demand  put 
on  notice  that  the  cashier  was  trying  to  de- 
fraud defendant  or  the  bank.— Id. 

nr.  NATIONAI.  BAKKS. 

®=>258  (N.M.)  A  national  bank  may  borrow 
money  and  issue  evidence  of  indebtedness  tliere- 
for.— Ellis  V.  Citizens'  Nat.  Bank  of  Portales. 
183  P.  34. 

<&s»260(4)  (Njyi.)  A  national  bank's  guaranty 
01  a  third  person's  paper  to  which  bank  holds  no 
titie,  where  the  guaranty  is  not  necessary  or  in- 
cidental to  transfer  of  title  to  paper  and  where 
loan  18  for  benefit  of  a  third  person,  is  beyond 
bank's  power  under  National  Banking  Act,  g  1 
(U.  S.  Comp.  St  §  9661),  and  no  suit  can  b« 
mamtamed  thereon.— Ellis  v.  Citizens'  Nat 
Bank  of  Portales,  183  P.  34. 

Where  a  national  bank  puts  forward  a  third 
party  as  a  borrower  and  guarantees  repayment  Of 
loan,  and  the  proceeds  of  loan  go  to  bank  and 
are  converted  to  its  use,  its  guaranty  is  not  ultra 
vires  under  National  Banking  Act,  $  1  (U.  S. 
Comp.  St.  i  9661),  and  suit  is  maintainable 
thereon.— Id. 

<3=»26l(8)  (N.M.)  Where  national  bank  guaran- 
tees paper  of  a  third  person  to  whidi  it  holds  no 
title,  and  the  guaranty  is  not  necessary  or  inci- 
dental to  transfer  of  title  to  paper,  and  the  loan 
IS  for  benefit  of  a  third  person,  the  bank,  when 
sued  on  such  guaranty,  is  not  estopped  from 
pleading  that  It  is  ultra  vires  under  National 
Banking  Act  I  1  fC.  S.  Comp.  St  {  9661).— El- 
lis T.  Citizens'  Nat  Bank  of  Portales,  183  P.  34. 

BASTARDS. 

See  Appeal  and  Error,  ®=:>1050;  Constitution- 
al Law,  €=»145;  Evidence,  €=5>269,  291; 
Indians,  «=3l8;   Trial,  «=aS9. 

I.  nXEGITIMAOT  IK  aBKBHAL. 

"^^..(Cal.)  In  determining  the  legitimacy  of 
a  child  born  after  its  parents  bad  separated,  it 
will  be  assumed  the  parents  had  intercourse 
during  the  last  night  they  lived  together.— In  re 
McNamara's  Estate,  183  P.  652. 

Civ.  Code,  §  194,  providing  that  children  born 
within  10  months  after  dissolution  of  a  mar- 
riage are  presumed  to  be  legitimate,  creates 
only  a  prima  fade  presumption.— Id. 
.xT?  ^^y,\  ^°^?'  8  194,  creating  a  presumption 
that  children  born  10  "months"  after  dissolu- 
tion of  a  marriage  are  legitimate,  the  quoted 
word  refers  to  periods  of  30  days,  although  un- 
der section  14,  Civ.  Code,  provisions  refer  to 
calendar  months,  unless  the  context  requires  a 
different  meaning, — Id. 

There  is  no  conclusive,  but  only  a  prima  fa- 
'^}.'i\^^'^^^"™P''°°  regarding  the  Intimacy  of  a 
child  born  during  wedlock,  where  the  mother 
left  her  husband  to  cohabit  With  another  304 
days  before  the  child's  birth,  since  such  period 
exceeds  the  normal  time  for  gestation. — Id. 
©=>5  (Cal.)  In  action  involving  the  legitimacy 
of  a  child,  the  mother's  testimony  that  her  hus- 
band had  no  access  to  her  during  the  normal 
gestation  period  prior  to  the  child^  birth  is  ad-  ' 
missible  under  Code  Civ.  Proc.  §  1870,  subdi- 
visions 1,  15,  specifying  facts  which  may  be 
proved,  and  chapter  1879  making  aU  persons. 


Digitized  by 


v^oogle 


^M«Mr4l» 


183  PACIFIC  REPORTER 


lOOC 


with  imiQpt^rial  exceptions,  competent  -witnees- 
eg.— In  re  McNamara's  Egtate,  183  P.  562. 
^96  (Cal.)  Evidence  that  a  child  was  bom 
o04  days  after  ita  mother  left  her  husband  to 
cohabit  with  another,  etc.,  held  to  overcome  the 
prima  facie  presumption  reeardinfr  legitimacy 
of  children  born  during  wedlock,  and  sustain 
a  finding  j>f  illegitimacy. — In  re  McNamara's 
E^atate,  183  P.  552. 

<8=»I3  (Cal.)  In  Civ.  Code,  §  230,  providing 
that  a,  father  may  legitimate  a  child  by  receiv- 
ing It  into  his  "family,"  etc.,  the  quoted  word 
does  not  necessavUy  mean  the  father's  relations, 
but  may  mean  the  family  in  which  the  father 
resides,  even  though  it  consists  of  the  child  and 
its  mothei.— In.  re  ^McNamara's  Estate,  183  P. 
552. 

Evidence  held  to  sustain  a  finding  that  a  fa- 
ther had  legitimated  his  child  by  adopting  it 
pnrsuant  to  Civ.  Code,  §  230,  requiring  a  pub- 
lic acknowledgment  of  paternity,  treatment  of 
child  as  if  legitimate,  and  its  reception  into  fa- 
ther's family.— Id. 

n.  CUSTODY,  SUPPORT,  AND  FRO- 
TEOTION. 

®=3l7  (Cal.App.)  A  judgment  requiring  a  fath- 
er to  support  his  illegitimate  child,  pursuant  to 
Civ.  Code,  f  196a,  does  not  impair  contract 
obligations,  m  violation  of  Const,  art.  1,  §  16, 
because  father  had  previously  given  the  mother 
a  lump  sum  for  an  instrument  releasing  him 
from  farther  obligations. — Femandec  v.  Abar- 
rea,  183  P.  366. 
.  «=»l7'/2  [New,  vol.  12  Key-No.  Series] 

(Cal.  App.)  Under  the  direct  provi- 
sions of  CiT.  Code,  {  196a,  a  mother  may  sue  in 
her  own  name  on  behalf  of  her  illegitimate 
child,  to  require  the  child's  father  to  contribute 
to  its  support. — Fernandez  v.  Abnrrea,  183  P. 
866. 

m.  PROCEEDINGS  umiER  RAS- 
TARDT  lAWS. 

4s»37  (Cal.App.)  Father's  obligation  to  sup- 
port his  illegitimate  child  is  a  cobtinuing  duty, 
against  which  statute  of  limitations  does  not  run 
while  child  needs  its  father's  support— Feman- 
dei  V.  Aburrea,  183  P.  366. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Insur- 
ance, <S=>697. 

BIDS. 

See  Municipal  Corporations,  «s»830. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Alteration  of  InstromenU,  «=20;  Appeal 
and  Error,  <8=»1050,  1066,  1073,  1170 ;  Banks 
and  Banking,  «8=>107,  111,  112;  Bills  and 
Notes,  e=>486:  Chattel  Mortgages,  «=»115; 
Courts,  .  «=»169 ;  Criminal  Law,  ©=400 ; 
Evidence,  «=>80,  429,  441,  444;  False  Pre- 
tenses, «=>7,  49;  Guaranty,  <g=»21.  35,  54, 
70:  Husband  and  Wife,  «=s4»i4,  131.  133; 
Insurance,  <8=»90,  349,  668;  Jury,  ^s>14; 
lyandlord  and  Tenant,  ©==33 ;  Ijimitation  of 
Actions.  «=>165;  Mortgages,  <S=»280,  292, 
460;  Payment,  <g=»30,  63;  Pleading,  «=s> 
291,  403 ;  Pledges,  «=»55,  56 ;  Principal  and 
Agent,  «=»106;  Cjuieting  Title,  «=»2;  Sales, 
«=»847 :  Tender,  «=>16 ;  Trial,  «=5>194,  243, 
840,  404 ;    Vendor  and  Purchaser,  «=3l80. 

n.  coKSTRucnoiv  and  operation. 

€=3 1 24  (Wyo.)  A  note  payable  at  the  option 
of  the  holder  at  a  banking  house  in  Denver  or 
at  a  bank  in  New  York  does  not  entitle  the 
nolder,  demanding  payment  at  Denver,  to  add 
to  the  principal  and  interest  "handling  charges 
to  New  York,"  or  the  cost  of  New  York  ex- 


change.—H.  E.  Wright  &  Co.  v.  Douglas,  183 
P.  786. 

®=>I39(1)  (Or.)  Where  a  note  payable  five 
years  from  date  contains  the  clause,  "due  if 
ranch  is  sold  or  mortgaged!"  the  quoted  clause 
is  not  self-executing,  but  merely  confers  option 
upon  holder  to  treat  debt  as  due  if  contingency 
occurs.— Nickell  v.  Bradshaw,  183  P.  12. 

IV.  NEOOTIABUJTT  AND  TRANSFER. 

(A)   Instrnments  NeKotlable. 

<S=>\55  (Or.}  Under  L.  O.  L.  H  5834,  5837,  de- 
fining negotiable  instruments,  etc.,  a  note  pay- 
able five  years  from  date  and  containing  the 
clause,  "due  if  ranch  is  sold  or  mortgaged,"  is 
not  rendered  nonnegotiable  by  quoted  words. — 
Nickell  V.  Bradshaw,  183  P.  12. 

V.  RIGHTS  AND  IiIABIUTIES  ON  IN- 

DORSEMENT OR  TRANSFER. 
(D)  Boaa  Ftile  ParcliBaers. 

^=>357  (Cal.App.)  The  assignee  of  a  note  as 
collateral  for  present  and  subsequent  debts  is, 
as  regards  subsequent  debts,  a  bona  fide  holder 
of  the  note  only  as  to  such  of  those  debts  as  are 
incurred  before  maturity  of  the  note. — Sonoma 
County  Nat.  Bank  v.  Skinner,  183  P.  464. 
^=>365(1)  (Okl.)  The  purchaser  of  a  negotiable 
note  before  its  maturity,  in  due  course  of  busi- 
ness, in  good  faith,  without  notice  of  imper- 
fections or  defects,  takes  it  freed  of  the  out- 
standing equities  and  defenses  that  maker  might 
have  asserted  against  original  payee. — Con- 
queror Trust  Co.  V.  Bayless  Drug  Co.,  183  P. 

«=>37t  (OkU  In  action  on  notes  by  a  holder  in 
due  course,  the  maker's  evidence  as  to  terms  of 
contract  between  himself  and  payee,  that  payee 
bad  violated  contract,  and  that  consideration  of 
notes  bad  failed  after  negotiation,  was  no  de- 
fense, without  showing  holder's  notice  of  con- 
tract, or  of  failure  of  consideration  at  or  before 
purchasing  notes.— Conqueror  Trust  Co.  v.  Bay- 
less  Drug  Co.,  18i  P.  419. 

VI.  PRESENTMENT,  DEMAND,  NO» 
TIOE.   AND   PROTEST. 

<8=s>405  (Or.)  Under  L.  O.  L.  |i  5005,  5920;  re- 
lating to  presentment  of  negotiable  instruments 
for  payment,  a  note  payable  at  a  bank  is  suffi- 
ciently presented  if  it  is  in  bank  at  date  of  ma- 
turity ready  to  be  delivered  by  bank  to  the  prop- 
er person  upon  payment  being  made. — Nickell  ▼. 
Bradshaw,  183  P.  12. 

Vn.  PAYMENT   AND   DISCHARGE. 

®s>430  (Cal.App.)  Debt  remaining,  after  credit- 
ing on  a  note  a  payment  of  purt  of  it,  is  not 
extinguished,  in  the  absence  of  agreement  to  that 
effect,  by  marking  the  note  "Paid,"  surrendering 
it,  and  taking  a  new  note  for  the  balance. — Sono- 
ma County  Nat.  Bank  v.  Skinner,  183  P.  464. 

Vm.  ACTIONS. 

€=3468  (Or.)  Where  a  note  payable  five  yeara 
after  date  contained  a  clause  making  it  due  if 
the  maker's  ranch  was  sold  or  mortgaged,  a 
plaintiff  relying  upon  expiration  of  five-year 
period  need  not  nliegc  or  prove  that  ranch  had 
not  been  sold.— Nickell  v.  Bradshaw,  183  P.  12. 
^:3485  (Okl.)  In  action  for  foreclosure  of  a 
mortgage  securing  a  note,  defendant,  by  filing 
his  unverified  denial,  admitted  execution  of  note. 
—Jackson  v.' Levy.  183  P.  505. 
®3>498  (Or.)  The  holder  of  a  note  has  harden 
of  proving  that  notice  of  dishonor  was  mailed 
within  the  time  prescribed  by  L.  O.  L.  S  5937.— 
Nickell  V.  Bradshaw,  183  P.  12. 
^=>5I6  (Okl.)  In  action  on  note,  where  certain 
defendants  by  answer  admitted  its  execution  and 
failed  to  introduce  any  evidence,  and  where 
plaintiff  introduced  the  note,  a  judgment  against 
plaintiff  was  error. — Cushing  v.  Newbem,  183  P. 
4t)0. 

<3=>S25  (CaLApp.)  Evidence  that  the  maker  (^ 
a   note   assigned  as  collateral  for   sabsequent 
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debts  of  the  payee  paid  it  to'  the  payee  after  its 
maturity  with  no  Knowledge  of  the  assignee's 
claim  has  no  tenrlency  to  show  that  debts  of  the 
payee  to  the  assignee,  incurred  after  assign- 
ment,  were  incurred  after  maturity  of  the  note, 
and  so  not  secured  by  it  as  against  the  maker. — 
Sonoma  County  Nat.  Bank  t.  Skinner,  IS3  P. 
Mi. 

^a^26  (Or.)  Evidence  that  written  notice  of 
dishonor  was  postmarked  during  afternoon  of 
following  day  does  not  establish  a  compliance 
with  L.  O.  L.  S  6937,  requiring  deposit  in  post 
office  in  time  to  go  by  mail  on  day  following 
day  of  dishonor,  etc.,  since  there  is  no  proof  re- 
garding time  of  outgoing  mails. — Nickell  t.  Brad- 
rfiaw,  183  P.  12. 

«s»527(l)  (Or.)  Possession  at  time  and  place  of 
payment  of  a  note  properly  indorsed  is  prima 
facie  eyidence  of  authority  to  receive  payment. 
—Nickell  V.  Bradshaw,  183  P.  12. 
«=»537(7)  (Or.)  Conflicting  evidence  held'  to 
make  a  jury  question  whether  note  sued  upon 
was  in  a  bank's  possession  for  presentment  ori 
day  note  fell  due,  as  required  by  L.  O.  L.  <  5904, 
or  in  plaintiff's  lock  box  in  bank.— Nickell  v. 
Bradshaw.  183  P.  12. 

$=>538(7)  (Gal.)  In  a  bank's  action  to  recover 
°  on  a  note,  defended  on  the  ground  that  it  had 
been  paid  by  the  check  of  a  company  of  which 
defendant  was  a  stockholder,  payable  to  plain- 
tifTs  cashier,  an  instruction  tiiat,  in  the  absence 
of  contrary  evidence,  the  jury  were  entitled  to 
believe  such  check  was  given  in  payment  of  an 
obligation  due  from  the  company  to  the  cashier 
when  the  real  issue  was  whether  the  check  was 
given  plaintiff  by  delivery  to  its  cashier,  or  to 
the  cashier  personally,  was  erroneous,  being  a 
misapplication  of  Code  Civ.  Proc.  {  1963,  subd. 
7.— National  Bank  of  San  Mateo  t.  Whitney, 
183  P.  789. 

BONDS. 

S«e  Appeal  and  Error,  «ss461,  46S,  468,  487, 
1039;  Contracts,  «s5>34,  172,  314;  Criminal 
Law,  «=»1144;  Divorce,  «=3l82;  Guardian 
and  Ward,  «=9l75,  182:  Indemnity,  <e=>8; 
Mechanics'  liens,  9=>20i ;  Municipal  Corpo- 
ratioM,  «=»865,  530;  Pleading,  «=>312; 
Principal  and  Surety.  4=>149;  Prohibition, 
<S=>3;    Replevin,  iS=l24;  Witnesses,  <8=>306. 

BOUNDARIES. 

See  Adverse  Possession,  ^=366;  Constitutional 
Law,  <S=s92;  Counties,  <£=92,  10;  Highways,' 
«=>90;  Quieting  Title,  «s»35. 

X.  DESCRIPTIOH. 

4s»20(2)  (CaLApp.)  In  order  that  a  conveyance 
by  lot  number  with  reference  to  a  recorded  map 
sn6ald  carry  title  to  the  center  of  the  street 
)  shown,  it  is  necessary  that  there  be  first  a  valid 
dedication  and  acceptance  of  the  street;  but, 
there  having  been  a  dedication,  sales  by  number 
of  lots  abutting  on  the  street  carry  title  to  its 
center.— Elliott  v.  Mcintosh,  183  P.  692. 

XX.  EVXDENCE,     ASCEBTAIIfMENT, 
Ain>   ESTABUSHlfEirr. 

4=933  (Cal.)  Belative  to  eastern  boundary  of 
property  conveyed  by  deed  of  the  westerly  half 
of  a  citjr  lot,  according  to  recorded  map,  the  word 
"lot"  will  be  presumed,  in  the  absence  of  circum- 
stances indicating  a  contrary  intehtion  to  be  used 
in  its  general  and  customary  sense,  of  not  in- 
clnding  the  half  of  the  street  to  which  the  own- 
er of  the  lot  held  title,  subject  to  the  public 
easement— Earl  v.  Dutour,  183  P.  438. 

Presumption  of  the  word  "lot"  in  deed  of 
westerly  half  of  city  lot,  according  to  recorded 
map,  t>eing  used  in  its  general  and  ctistomary 
sense  of  not  including  part  of  street,  held  not 
rebutted  4>y  the  map,  nor  by  the  fact  that  the 
deed  conveyed  half  of  the  water  right  appurte- 
nant to  the  lot,  which  had  orieinall^  been  allot- 
ted on  the  basis  of  Acrieage,  including  the  por- 
tion of  the  lot  lying  in  the  street^-ld. 


<8=335(S)  (Cal.App.)  In  an  action  to  quiet  title, 
evidence  of  surveyors  as  to  the  location  of  the 
measured  boundary  line  is  immaterial,  where' 
there  is  an  agreed  boundary  line. — Doyle  v. 
Bradshaw,  183  P.  185. 

«=»46(3)  (CaLApp.)  Where  tiiere  was  uncer- 
tainty as  to  true  location  of  boundary  line  be- 
tween lots,  a  dispute  regarding  it,  possession, 
and  payment  of  taxes  for  period  required  to  es- 
tablish adverse  possession,  the  agreed  line  be- 
came in  law  the  true  line  between  the  proper- 
ties, regardless  of  the  accuracy  .of  the  agreed 
location  as  made  to  appear  by  subscijuent  sur- 
vey or  measurement. — ^Doyle  v.  Bradshaw,  183 
P.  185. 

BRIEFS. 

See  Appeal  and  Error,  «s»767-773. 

BROKERS. 

See  Evidence,  «s»422. 

U.  EHPLOTICENT   AND   AITTHORITT. 

e=>7  (Ca].App.)  Owner's  proposed  modification 
of  broker's  contract  for  an  indefinite  period  did 
not  create  a  new  contract  between  the  parties, 
where  the  proposed  modification  was  never  ac- 
cepted by  broker.— United  States  Farm  Land  Co. 
v.  .Darter,  183  P.  606. 

€=»8(1)  (CaLApp.)  The  presumption  is  iil  favor 
of  the  continuance  of  land  broker's  contract  for 
an  indefinite  period.— United  States  Farm  Land 
Co.  V.  Darter,  183  P.  696. 
4=9 10  (CalJlpp.)  Owner,  to  terminate  land  bro- 
ker's contract  for  a  period  of  indefinite  duration, 
must  give  broker  notice  of  its  cancellation. — 
United  SUte«  Farm  Land  C!o.  v.  Darter,  188  P- 
096. 

in.  BimSS  AND  LIABIUTIES  TO 
PBIHOIFAI.. 

®=»38^)  (Cal.App.)  Owners  cannot  recover 
from  ueir  broker  who  effected  real  estate  ex- 
change transaction,  damages  for  misrepresenta- 
tion of  value  of  property  received  by  them  in 
exchange,  without  alleging  and  proving  that 
such  property  was  of  a  less  market  value  than 
their  own  land. — Stouffer  v.  Eymann,  183  P. 
210. 

Xtr.   OOMFENSATIOn   AND   I.XEN. 

€=>40  (CalA.pp.)  Where  purchaser,  procured  by 
broker  under  broker's  contract  for  indefinite  pe- 
riod, had  signed  contract  of  sale,  owner's  subse- 
quent proposed  modification  of  the  contract  could 
not  defeat  broker's  right  to  commissipn, — Unit- 
ed States  Farm  Land  Co.  v.  Darter,  183  P.  698. 
g::7>44  (CaLApp.)  While  a  contract  of  employ- 
ment between  a  landowner  and  a  real  estate 
broker  to  sell  land  on  commission  remains  ex- 
ecutory, the  principal  ma^  rescind  it,  but  he 
must  give  notice  of  rescission  to  the  broker  be-. 
fore  the  latter  has  performed; — United  States 
Farm  Land  Co.  v.  Darter,  183  P.  69& 
4=948  (GaI.App.)  If  owner  was  dissatisfied  with 
purchasers  procured  by  broker,  he  should  have 
notified  brewer,  or  have  declined  to  enter  into 
a  contract  with  purchasers;  but,  having- accept- 
ed purchasers  without  being  misled  by  brokers, 
he  as  bound  to  pay  broker's  commission. — Unit- 
ed States  Farm  Land  Co.  v.  Darter,  183  P.  696. 
€='54  (CalApp.)  The  services  df  a  real  estate 
broker  are  fully  performed,  and  his  commission 
fully  earned,  when  he  has  procured  a  purchaser 
ready  and  willing  to  enter  into  a  contract  of 
sale  upon  the  terms  fixed  by  the  owner. — United 
States  Farm  Land  Co.  v.  Darter,  183  P.  696. 
^957(2)  (CaLApp.)  When  a  principal  makes  a 
sale  to  a  purchaser  found  by  the  broker,  having 
availed  himself  of  the  broker's  services,  he  is 
liable  for  commissions,  though  the  sale  was  made 
at  a  lower  price  than  originally  proposed  by  him 
to  the  broker.— United  States  Farm  Land  Co.  v. 
Darter,  183  P.  696. 

«=>63(1)  (CaLApp.)  Vendor,  having  agreed  to 
pay  broker  commission  pro  rata  upon  payment 
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of  purchtise  price,  Is  required  to  act  in  good 
faith  and  do  nothing  to  prevent,  discourage,  or 
embarrass  the  completed  purcba^  of  the  prop- 
erty and  do  everythinf;  possible  to  aid  in  secur- 
ing Hhe  purchase  price. — liatzIaS  v.  Trainor- 
Desmond  Co.,  183  P.  269. 
4=>64(1)  (Cal^pp.)  The  services  of  a  real  es- 
tate broker  are  fully  performed,  and  his  com- 
miasion  fully  earned,  when  he  has  procured  a 
purchaser  ready  and  willing  to  enter  into  a  con- 
tract of  sale  upon  the  terms  fixed  by  the  owner, 
and  the  subsequent  in8(^vency  of  purchaser  can- 
not defeat  his  recovery  of  commissions. — United 
States  Farm  Land  Co.  v.  Darter,  183  P.  696. 

Where  owner  entered  into  a  contract  of  sale 
with  purchasers  procured  by  broker,  for  price 
in  excess  of  that  specified  in  broker's  contract, 
broker  was  entitled  to  commissions  though  pur- 
chasers afterwards  defaulted. — Id. 
€=»75  (Cal.App.)  Where  broker's  contract  with 
owner  provides  for  payment  of  commissions  pro 
rata  as  purchase  price  is  paid,  broker  is  en- 
titled to  entire  commission  upon  cancellation  of 
omaet'B  contract  with  purcliaiier  by  mutual  con- 
sent of  owner  and  purcnaser. — RatzlaS  v.  Train- 
or-Desmond  Co.,  183  P.  269. 

Where  vendor,  having  agreed  to  pay  broker 
commissions  pro  rata  upon  payment  of  pur- 
chase price  after  payment  of  first  20  per  cent, 
conveyed  title  to  the  land  and  assigned  its  in- 
terest in  the  contracts  to  another  party,  the  en- 
tire commission  became  due;  vendor  having  in 
e^ect  abandoned  and  made  it  impossible  to 
carry  out  its  contract  with  purchasers  pro- 
cured by  broker.— Id. 

V.  ACTIOHB  FOB  COMPENSATION. 

«ta82(2)  (GaLApp.)  In  land  broker's  action  on 
commission  notes,  in  which  owners  seek  to 
avoid  liability  and  counterclaim  for  damages 
upon  ground  of  broker's  misrepresentation  as 
to  value  of  property  received  in  exchange,  held, 
that  answer  failed  to  plead  that  property  re- 
ceived in  exchange  was  not  worth  as  much  as 
property  transferred  in  return  therefor. — Stouf- 
fer  V.  Eymann,  183  P.  210. 
4=s>85(l)  (Cal.App.)  In  land  broker's  action 
upon  principal's  written  agreement  to  pay  eom- 
nussions  for  services  performed,  where  answer 
alleged  there  was  no  consideration  for  agree- 
ment, parol  evidence  as  to  such  services  was 
not  inadmissible  as  being  violative  of  statute  of 
frauds  requiring  brokers  authority  to  be  in 
writing,  but  was  admissible  for  purpose  of  show- 
ing consideration. — Ratzlaff  v.  Trainor-Des- 
mond  Co.,  188  P.  269. 

4=986(4)  (CaLApp.)  In  broker's  action  for  com- 
mission, evidence  consisting  of  correspondence 
held  to  show  that  broker  procured  purchasers, 
who  entered  into  a  contract  of  sale  with  owner. 
—United  States  Farm  Land  Co.  v.  Darter,  188 
P.  696. 

«=388(14)  Wash.)  Findings  that  plaintiff  bro- 
ker was  entitled  to  a  certain  percentage  of  the 
sale  price,  that  a  buyer  was  found,  but  that  de- 
fendant owner  wrongfully  refused  to  complete 
the  sale  held  to  sustain  a  judgment  for  plain- 
tiff, since  the  terra  "sale  price"  as  used  in  the 
findings  did  not  imply  a  consummated  sale. — 
Evans  v.  Rublee,  1^  P.  83. 

VI.  RIGHTS,  POWERS.  AMB  LIARILI- 
TIES  AS  TO  THUUD  PERSONS. 

«=>94  (Cal.App.)  Under  anthority  to  broker  to 
sell  lands,  terms  "not  less  than  one-fifth  cash 
down,  balance  in  four  equal  annual  installments," 
principals  were  not  bound  by  a  sale,  i^/io  of 
price  payable  at  date  by  transfer  of  an  equity 
to  broker,  balance  in  two  annual  installments, 
shortly  afterwards  discounted  and  paid  to  bro- 
ker, and  appropriated  by  him,  all  without  knowl- 
edge of  principals. — Schmaling  v.  Swain,  183 
P.  580. 

4=3 1 00  (Idaho)  Where  a  realty  broker  acts  for 
two  parties  with  adverse  interests  in  effecting 
an  exchange  of  lands,  with  th<>  knowledge  and 
consent  of  both,  neither  principal  is  liable  to 


the  other  for  the  broker's  tortious  acts,  with- 
out collusion  or  directparticipation  of  one  of 
principals.— Ringer  v.  Wilkin.  183  P.  986. 
4=9 1 02  (Idaho)  Instruction  that  owner  of  real- 
ty is  responsible  for  fraudulent  representations 
of  broker  with  whom  it  is  listed  for  sale,  though 
owner  did  not  instruct  broker  to  make  such 
representations,  and  did  not  know  that  they 
were  being  made,  was  erroneous.- Ringer  v. 
Wilkin,  183  P.  986. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

<e=>46(l)  (Okl.)  To  entitle  a  foreign  corporation 
to  powers  accorded  to  building  and  loan  associa- 
tions by  Wilson's  Rev.  &  Ann.  St  1903,  c  18. 
art.  19,  and  to  enforce  its  contracts  with  citi- 
zens of  such  territory  in  courts  of  Oldahoma. 
it  must  appear  that  statutes  under  which  it 
was  organized  are  identical  or  substantially  sim- 
ilar to  statutes  of  territory,  and  that  its  busi- 
ness was  substantially  like  that  conducted  by 
such  associations  in  territory. — Midland  Savings 
&  Loaif  Co.  V.  Nicoll,  183  P.  731. 

In  action  by  Colorado  building  and  loan  as- 
sociation to  foreclose  mortgages,  etc.,  held,  on  - 
the  evidence,  that  it  was  not  an  association  or- 
ganized under  statuteb  substantially  similar  to 
those  authorizing  formation  of  such  associations 
in  Olilahoma  territory,  and  that  its  business  was 
not  substantially  like  that  of  such  associations 
in  the  territory,  so  that  it  was  not  entitled  to 
the  powers  of  such  associations  under  its  laws. 
-Id. 

4=46  (10)  (Okl.)  In  action  by  Colorado  building 
and  loan  association  to  foreclose  and  cancel 
mortgages,  etc.,  evidence  held  to  show  that  the 
contracts  sued  on  were  usurious. — Midland  Sav- 
ings &  Loan  Co.  v.  I^icoll.  183  P.  731. 

BUILDINGS. 

See  Estoppel,  4=>62;  Mnnidpal  Corttoratione, 
4=>192,  626,  628. 

BULK  SALES. 

See  Fraudulent  Conveyances,  4s>47,  172. 

BURROS. 

See  Constitutional  Law,  4=»2S7;  Municipal 
Corporations,  4=»604,  625. 

CANALS. 

See  Evidence,  4s»317;    Pleading,  4=9236. 

I.  E8TABUSHMENT.  CONSTRtronOir. 
ANB  BCAINTEXAirOB. 

4=9 1 5  (Cal.App.)  In  an  action  against  a  canal 
company  for  the  cost  of  completing  its  canal, 
brought  as  on  a  new  contract  by  the  surety  for 
the  contractor,  evidence  held  insufficient  to  show 
the  existence  or  making  of  another  contract 
between  plaintiff  and  the  canal  company,  as 
alleged  in  plaintiff's  complaint,  and  on  which 
his  cause  of  action  was  based. — Watterson  y. 
Owens  River  Canal  Co.,  183  P.  816. 

In  an  action  against  a  canal  company  fop 
the  cost  of  completing  its  canal,  brought  as  on 
a  new  contract  by  the  surety  for  the  contractor, 
evidence  held  to  show  that  any  money  expend- 
ed by  plaintiff  or  work  performed  by  liim  was 
furnished  and  performed  as  part  of  the  canal 
company's  original  contract  with  the  contractor 
for  construction  of  the  canal. — ^Id. 

CANCELLATION  OF  INSTRUMENTS. 

See  Action,  <g==>50;  Brokers,  «=9lO,  44,  75; 
Evidence,  4=434;  Ezchange  of  Property, 
4=9l7 ;  Insurance,  4=>349,  668 ;  Jury,  4=> 
14;  Limitation  of  Actions,  4=>6o;  Lis  Pen- 
dens, 4=>20;  Mines  and  Minerals,  4=99; 
Patents.  4=»214,  215;  Vendor  and  Purchas- 
er, 4=>334. 
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CARRIERS. 

See  Appeal  and  Ettot,  <ea>843,  1039,  1071, 
1172 ;  Constitutional .  Law,  «=»245 ;  Evi- 
dence, ®=>147;  JusticeB  of  the  Peace,  C=>69. 


n.   CARRIAGE  OF  OOOS8. 

(D)  Trannportatlon  ttnd  Dellverr  by  Oa^ 
vler. 

«=»86  (Okl.)  TTnder  Rev.  Laws  1910,  {  821, 
a  railroad  carrier,  to  absolve  itself  from  liabil- 
ity as  an  insurer,  must  deliver  the  property  to 
the  consignee  at  the  place  to  which  it  is  ad- 
dressed, in  the  manner  usual  at  that  place. — 
Wichita  Falls  &  N.  W.  Ky.  Co.  v.  J.  J.  Blown 
Co.,  183  P.  889. 

^saBA  (Okl.)  Where  carrier  delivered  cotton  to 
compress  company,  as  arranged  by  consignee 
holding  eUpper'B  bill  of  lading  with  draft  at- 
tached, and  retained  that  company's  tickets  in- 
stead of  ddivering  them  to  consignee,  as  was 
nsual  at  that  place,  so  that  consignee  could  not 
secure  tiie  cotton,  there  was  no  delivery  thereof 
within  Rev.  Laws  1910,  I  821.— Wichita  FaUs 
&  N.  W.  Ry.  Co.  v.  J.  J.  Brown  Co.,  183  P. 


(F)  lioaa  of  or  Injarr  to  Gooda. 

®s>l  14  (Okl.)  Where  a  carrier  failed  to  deliver 
cotton  to  the  consignee,  but  turned  it  over  to  a 
compress  company,  retaining  such  company's 
ticket,  it  was  liable  as  insurer  on  loss  of  tne  cot- 
ton by  fire.— Wichita  Falls  &  N.  W.  Ry.  C!o.  t. 
J.  J.  Brown  Co.,  183  P.  889. 


in.  CARRIAGE  OF  UVE  STOCK. 

«=»2I5(2)  (Utah)  If  at  the  time  of  onloading 
sheep  there  was  an  unreasonable  delay  by  the 
acts  of  defendant  carrier,  it  was  liable  if  dam- 
age resulted  from  such  negligence,  when  the 
sheep  were  unloaded  too  late  in  the  day  and 
80  were  chilled;  it  having  beoi  its  duty  to  place 
the  cars  in  proper  position  for  unloading  with 
reasonable  promptness.— Smart  t.  Oregon  Short 
Line  R.  Co.,  183  P.  320. 

«=»2I8(10)  (Okl.)  Provision  of  contract  for 
interstate  shipment  of  Hve  stock,  making  writ- 
ten notice  ot  claim  for  damages  before  removal 
from  point  of  shipment  or  destination,  and  be- 
fore it  waa  mingled  with  other  stock  served 
within  one  day  after  delivery  at  destination,  a 
condition  precedent  to  recovery  of  damage,  is 
reasonable,  and  bars  recovery,  though  injury 
occurred  while  stock  was  in  exclusive  possession 
of  carrier.— St.  Louis,  L  M.  &  S.  Ry.  Co.  v. 
Evans,  183  P.  609. 

«=»228(1)  (Utah)  Sheep  shipped  over  the  line 
of  defendant  carrier  having  arrived  at  destina- 
tion in  good  condition,  and  having  been  in  good 
condition  when  unloaded^  the  burden  of  proof, 
on  the  charge  that  there  was  unreasonable  de- 
lay in  "putting  the  cars  in  ixisition  for  unloading, 
so  that  the  sheep  were  unloaded  too  late  in  the 
day  and  were  chilled,  was  on  plaintiff  shipper. 
—Smart  t.  Oregon  Short  Line  H.  Co..  183  P, 
320. 

In  an  action  against  a  carrier  for  damafces 
to  slteep  from  delay  in  placing  cars  in  position 
for  nnloading,  the  burden  was  on  shipper  to 
prove  the  carrier's  negligence  in  delaying  the 
unloading  too  late  in  the  day,  so  that  Ibe  sbeep 
were  chilled,  was  the  proximate  cause  of  their 
loss.— Id. 

4=9228(5)  (Utah)  In  an  action  against  a  car- 
rier of  sheep  for  injuries  from  delay  in  placing 
the  cars  in  position  for  nnloading,  so  that  the 
■heep  were  chiUed,  evidence  held  insufficient  to 
show  negligence  of  the  carrier,  and  to  show  that 
any  negligence  was  the  proximate  cause  of  the 
damage.— Smart  v.  Oregon  Short  Line  R.  (3o., 
183  P.  820. 

183F.-M 


rV.   CARRIAGE  OF   PASSENGERS. 

(C)   Performance    ot    Contract    ot    Tranaa 
portatlon. 

«E9264  (C«l.App.)  A  railroad's  passenger  was 

clearly  in  the  wrong  in  insisting  to  the  conduc- 
tor on  riding  from  V.  to  S.  on  a  ticket  reading 
from  S.  to  v.,  unless  he  himself  was  not  at 
fault  in  the  matter  of  the  mistake  in  the  ticket. 
—Squires  v.  Southern  Pac.  Co.,  183  P.  696. 

(D)-PeraonaI  lajarlea. 

«=»3I5(3V  (CaLApp.)  Where  plaintiff  was  in- 
jured wnile  crossing  defendant's  street  car 
track  in  front  of  a  car,  which  had  stopped  and 
was  suddenly  started,  that  it  was  not  shown 
that  the  car  had  stopped  for  the  purpose  of  i^er- 
mitting  passengers  to  board  the  same,  held  im- 
material, where  the  car  had  stopped  to  dis- 
charge passengers,  so  that  plaintiff  and  others 
might  approach  expecting  to  board  it.— Ruckez 
V.  San  Diego  Electric  Ry.  C!o.,  183  P.  578. 
®=9322  (CEil.App.)  In  a  personal  injury  action 
against  a  street  railway  company,  allegations  of 
the  complaint  held  to  cnarge  clearly  that  the  in- 
juries were  received  as  a  direct  result  of  de- 
fendant's negligence  in  the  operation  of  its 
south-bound  car,  and.  the  court  having  so  found, 
the  result  of  the  action  could  not  be  changed 
by  a  finding  for  defendant  with  respect  to  negr 
ligence  in  tlie  operation  of  its  north-bound  car 
which  struck  plaintiff  subsequently. — Rucker  v. 
San  Diego  Electric  Ry.  Co.,  183  P.  678. 

(B>    OoBtrlfeotory'    ITeKliKenee    of    Peraon 
Injured. 

«=3333(1)  (CaLApp.)  The  fact  that  a  carrier 
may  owe  its  passengers  the  liigbest  degree  of 
care  in  safeguarding  their  exit  from  the  carri- 
er's premises  after  leaving  its  trains  does  not 
absolve  the  passenger  from  the  duty  of  using 
ordinary  care.— Trulsson  v.  Southern  Pac.  (3o.. 
183  T.  686. 

<&=>333(10)  (CaL  App.)  Where  plaintiff,  aUght- 
ing  from  defcnilant's  train  at  an  unusual  place 
stepped  upon  another  track  after  looking  down 
it  only  a  short  distance  in  the  direction  from 
which  trains  would  come,  because  of  his  view 
being  obstructed  by  the  departing  train,  walk- 
ed with  his  back  toward  the  approaching  train 
without  noticing  the  same  until  too  late  to  step 
from  such  track,  his  negligence  precluded  re- 
covery.—Tmlssou.  v.  Southern  Pac.  Co.,  183  P. 
686. 

«=>347(3)  (Cal.App.)  It  cannot  be  said  as  a 
matter  of  law  that  plaintiff,  injured  by  a  street 
car,  was  negligent  when  he  attempted  to  pasa 
in  front  of  it  while  it  was  standing  still  at  a 
street  crossing ;  the  fact  of  care  or  want  of 
care  on  plaintiff's  part  being  a  matter  for  the 
court  or  jury  to  determine  from  surrounding 
circumstances. — Rucker  v.  San  Diego  Electric 
Ry.  Co.,  183  P.  678. 

CERTIORARI. 

See  Contempt,  «=>67;  Executors  and  Adminis- 
trators, $=»315;  Limitation  of  Actions,  4=> 
130. 

I.  hathre  aitd  grounds. 

*=»!  (Nev.)  Proceedings  on  certiorari  are  of  ap- 
pellate nature,  though  not  pursued  in  ordinary 
and  technical  form  of  appeal. — Dixon  v.  Second 
Judicial  District  Cqurt  in  and  for  Washoe 
County,   183    P.   312. 

€=»I6  (Cal.App.)  Certiorari  will  not  issue  to 
review  a  proceeding  by  an  inferior  tribunal  prior 
to  court's  final  adjudication. — Frost  v.  Supe- 
rior Court  in  and  for  Modoc  County,  183  P. 
206. 

<e='28(2)  (Nev.)  A  claim  that  a  court  erred  In 
determining  that  a  wife's  cause  of  action  for 
support  and  maintenance  was  brought  within 
St.  1913,  c.  97,  was  not  a  claim  that  the  court 
exceeded  its  jurisdiction,  so  as  to  be  reviewable 
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on  certiorari. — Hilton  v.  Second  Judicial  Dis- 
trict Court  in  and  for  Washoe  County,  183  P. 
317. 

XL  FROOEEDINOS   AND  DETER- 
MINATION. 

1^337  (Nev.)  In  the  exercise  of  its  discretion 
tl»e  Supreme  Court  may  issue,  under  Rev.  Laws, 
i  5685,  a  writ  of  certiorari  to  review  an  action 
of  a  district  court  without  notice  to  the  adverse 
party,  but  the  Supreme  Court  -should  not  l)e 
aslced,  in  such  a  proceeding,  to  annul  a  judg- 
ment granting  support  and  maintenance  to  a 
wife,  where  the  adverse  party  is  not  made  a 
party  to  the  application  for  the  writ.— Hilton  v. 
Second  Judicial  District  Court  in  and  for 
Wkshoe  County,  183  P.  317. 
®=>43  CNev.)  Clerk  of  court  is  not  required  un- 
der Rev.  Laws,  i  5686,  to  annex  transcript  in 
returning  writ  of  certiorari  directed  to  the  court 
unless  petitioner  in  serving  writ  upon  clerk  pays 
the  fees  prescribed  by  law  for  the  maicing  of 
the  transcript— Dixon  v.  Second  Judicial  Dis- 
trict Court  in  and  for  Washoe  County,  183  P. 
312. 

^=346  (Nev.)  In  the  exercise  of  its  discretion 
the  Supreme  Court  may  issue,  under  Rev.  Laws, 
§  5685.  a'  writ  of  certiorari  to  review  an  action 
of  a  district:  court  without  notice  to  the  ad- 
verse party. — Hilton  V.  Second  Judicial  Dis- 
trict Cfourt  in  and  for  Waaboe  County,  183  P. 
817. 

On  certiorari  to  review  the  action  of  the  dis- 
trict court,  the  latter  should  not  place  itself  in 
the  position  of  adverse  party,  as  if  it  had  some 
personal  interest,  in  sustaining  its  judgment,  or 
throw  obstacles  in  the  way  to  prevent  a  re- 
view of  its  proceedings  as  by  failing  to  give 
notice  to  adverse  party  of  proceedings. — Id. 
«=>60  (Nev.)  Though  Rev.  Laws,  §  5686,  re- 
quires clerk  of  court  to  return  transcript  with 
writ  of  certiorari  where  writ  is  directed  to  the 
court,  prosecutor  of  writ  is  required  to  use  due 
diligence  in  having  complete  record  made  out, 
and  on  his  failure  to  so  do  proceedings  will  be 
dismissed. — Dixon  v.  Second  Judicial  District 
Court  in  and  for  Washoe  County,  183  P.  812. 

In  certiorari  proceedings  in  Supreme  Court 
against  lower  court,  where  clerk  refused  to  an- 
nex transcript  to  writ  because  of  petitioner's 
failure  to  pay  fees,  court  will  not  dismiss  pro- 
ceedings on  ground  that  petitioner  failed  to 
exercise  due  diligence  in  having  record  made 
out,  where  petitioner  acted  in  good  faith,  be- 
lieving that  his  duty  ended  upon  issuance  of 
writ,  and  that  it  was  then  Supreme  Court's 
duty  to  require  lower  court  and  clerk  to  return 
writ  with  transcript  under  Rev.  Laws,  Sf  5686, 
5687.— Id. 

CHANCERY. 

See  Equity. 

CHATTEL  MORTGAGES. 

See  Pleading,  <e=»343. 

X.  REQUISITES  AND  VAUDITT. 

(C)   Kzeontlon  and  Delivery. 

^s»60  (Okl.)  A  chattel  mortgage  is  valid  be- 
tween the  parties  without  being  witnessed.— 
Lankford  v.  First  Nat.  Bank,  183  P.  56. 

A  compliance  with  Rev.  Laws  l£U.O,  §  4036, 
relating  to  execution  and  attestation  of  signa- 
ture to  a  chattel  mortgage,  is  only  required  to 
entitle  mortgage  to  be  iiled  with  register  of 
deeds  of  proper  county  and  operatd  as  con- 
structive notice  to  creditors  and  subsequent 
purchasers  and  incumbrancers  without  actual 
notice. — Id. 

"Signed  and  validated,"'  as  used  in  Rev.  Laws 
1910,  §  4036,  refer  to  the  attestation  of  a  chat- 
tel mortgage,  and  are  essential  only  as  a  req- 
uisite to  entitle  mortgage  to  be  filed  for  record. 
—Id. 

®=36l  (Okl.)  A  chattel  mortgage  is  valid  be- 
tween the  parties  without  betng  acknowledged. 
-Lankford  v.  First  Nat.  Bank,  183  P.  56. 


H.  TtLOXQ,    RXCORDXNO,    AND   BEO- 
I8TRATION. 

<A)  oriariiuii. 

<&=>85  (OkL)  Where  it  does  not  Mpear  from 
face  of  a  chattel  mortgage  that  officer  taking 
the  acknowledgment  or  the  subscribing  wit- 
nesses are  legally  disqualified  within  Rev.  Laws 
1910,  §  4036,  by  their  interest  in  property,  the 
mortgage  may  properly  be  received  for  record. 
which  will  be  constructive  notice  to  subsequeuc 
creditors  and  mortgagees. — Lankford  v.  First 
JVat.  Bank,  183  P.  56. 

For  the  purpose  of  record  a  chattel  mortgage 
must  be  attested  either  by  acknowledgment  or 
witnessed  by  two  disinterested  witnesses,  in 
view  of  Rev.  Laws  1910,  J  4036.— Id. 
<e=5>90  (Okl.)  Where  chattel  mortgage  is  duly 
filed  for  record,  and  acknowledgment  is  regular 
on  its  face,  or  mortga|;e  on  its  face  is  regularly 
attested  before  two  witnesses,  bnt  there  is  a 
latent  defect  in  mortgage  because  a  subscrib- 
ing witness  or  the  person  taking  acknowledg- 
ment is  disqualified  by  interest  within  Rev. 
Laws  1910,  {  4036,  not  appearing  on  face  of 
mortgage,  the  record  is  voidable,  and  not  void. 
—Lankford  v.  First  Nat  Bank,  183  P.  56. 

m.  OONSTRUOTXON  AND  OPERA. 
TION. 

(B)   Parties  and   Dehta  or  EilabtllMca 
Secured. 

®=»  1 1 5  (Wyo.)  Where  maker  of  notes  •  and 
mortgage  tendered  the  amount  thereof,  showing 
an  honest  desire  to  pay  such  amount,  both  at 
maturity  and  thereafter,  and  the  holder  was  at 
all  times  demanding  more  than  the  notes  and 
mortgage  called  for,  and  it  did  not  appear  that 
the  holder's  attorney  took  any  action  toward 
the  collection  of  the  notes  other  than  to  pub- 
lish notice  of  foreciosure,  if  in  fact  he  did  so, 
three  days  after  tender  in  gold  of  more  than 
the  principal  and  interest  then  due  on  the 
notes,  the  holder  was  not  entitled  to  an  attor- 
ney's fee  under  a  provision  in  the  notes  for  15 
per  cent,  additional  as  an  attorney's  fee  if 
placed  in  the  hands  of  an  attorney  or  collected 
by  an  attorney,  with  or  without  suit. — ^H.  E!. 
Wright  &  Co.  V.  Douglas,  183  P.  786. 

VII.  REMOVAI.  OR  TRANSFER  OF 

PROPERTY  BT  KORTOAOOR. 
(A)  RlvhtB  and  Uabllltlen  o<  Parties. 

<S=>225(1)  (Wash.)  Purchaser  of  automobile 
subject  to  a  chattel  mortgage  acquires  no  great- 
er rights  than  those  possessed  by  mortgagor, 
and  is  in  no  position  to  deny  validity  of  mort- 
gage.—First  Nat  Bank  v.  Northwest  Motor 
Co..  183  P.  81. 

CHILDREN. 

See  Infants;   Parent  and  CtUld. 

CIRCUS. 

See  Animals,  <S=969,  71,  74;    Pleading,  <9=>3S. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  «=>88;  Deeds,  4=> 
149. 

CIVIL  SERVICE. 

See  Injunction,  €=>ll,  126;  Municipal  Gorpo- 
raUons,  •8»133,  216.  217. 

CLERKS  OF  COURTS. 

See  Appeal  and  Error,  «=3428,  605,  612,  714. 
1107;  Certiorari,  «=>43,  60;  £vidence,  «=> 
348. 

CLUBS. 

See  Insurance,  ®=>646. 
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COLLATERAL  AHACK. 

See  CovntieB,  «=>57. 

COMMERCL 

See  Carriers,  ^=>218;  Constitutional  I/aw, 
«=9245 ;   Master  and  Servant,  «=3264,  291. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Injunction,  €=»11,  J126;  Master  and  Serv- 
ant, <3=d383  ;    Officers,  <&3>100. 

COMMON  LAW. 

Se»  Admiralty,  iS=320 ;  Death,  «=>11 ;  Mort- 
gages, «s»187;   Fledges,  ^=>S6, 

COMPROMISE  AND  SETTLEMENT. 

See  Appeal  and  Elrror,  ®s>1050;  Attorney  and 
CUent,  «=»101;  Evidence,  «=>4B0;  Hnsband 
and  Wife,  «=»278,  281. 

CONDITIONAL  SALES. 

See  Sales,  «=9456-479. 

CONSPIRACY. 

See  Bankmptcy,  4=>303;  Criminal  Law,  $=> 
423,  427;   Injunction,  <8=»26,  lia 

CONSTITUTIONAL  LAW. 

See  Statutes,  «s>64-118. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topios. 

n.  CONSTRUCTION,      OFEBATION. 

AND  ENFORCEMENT  OF  OON- 

STITUTIONAI.  PROVISIONS. 

$=9 1 3  (Okl.)  In  the  construction  of  constitu- 
tions, the  intention  of  the  lawmakers,  when  as- 
certained, must  govern.— Hudson  v.  Hopkins, 
183  P.  507. 

<e=>32"  (Wash.)  Const,  art.  4,  <  13,  article  11, 
I  8,  article  2,  {  25,  and  article  3,  g  25,  pro- 
hibiting increase  in  compensation  of  public  of- 
ficers during  their  term  of  office,  are  prohibit- 
ory in  their  nature,  are  self-executing,  binding 
alike  upon  the  authority  empowered  to  fix  sal- 
aries or  compensation  of  public  officers,  whether 
the  Legislature  or  a  board  or  commission,  or 
Legislature  with  concurrence  of  electorate.— 
State  V.  Wardall.  183  P.  67. 
^=»47  (Wash.)  Declarations  that  statutes  are 
invalid  are  generally  the  results  of  considera- 
tion of  the  enactments  as  they  appear  upon 
their  faces,  or  influenced  by  facts  within  com- 
mon knowledge,  and  of  which  courts  take  ju- 
dicial notice.— State  v.  Clausen,  183  P.  115. 

m.   DISTRIBtTTION    OF   GOVERN. 

MENTAI.  POWERS  AND 

FtTNCTIONS. 

(A)     liCirlalatlTe     Powers    and     HoleKatlan 
Thereof. 

4=363(3)  (Cal.App.)  The  Legislature  alone  is 
authorized  ■  by  the  Constitution  to  fix  the  com- 
pensation of  officers,  and  any  attempted  dele- 
gation of  that  power  to  the  board  of  supervis- 
ors is  of  no  force  or  e£Eect — Sarter  v.  Siskiyou 
County.  183  P.  852. 

(B)  Judicial  Powers  amd  Fnnctloma. 

<e=>68(l)  (Nev.)  The  whole  matter  of  the  di- 
vision of  counties  and  the  creation  of  new  ones 
is  In  its  nature  political,  and  not  judicial,  and 
belongs  wholly  to  the  legislative  department  of 
the  government — Pershing  County  v.  Sixth  Ju- 
dicial Dist.  Court,  183  P.  314. 


i8=>70(l)  (Wash.)  Where  the  Legislature  (Laws- 
1919,  p.  299)  makes  an  appropriation  of  money 
for  relief  of  a  certain  person  "for  services  per- 
formed and  material  furnished,"  the  court  can-  - 
not  go  behind  the  statute  and  hear  evidence  to 
determine  whether  or  not  any  services  were 
performed  or  materials  furnished,  as  one  branch 
of  the  government  cannot  impeach  the  judg- 
ment of  another  and  co-ordinate  branch  of  the 
government  as  triers  of  fact.— State  v.  Clausen, 
183  P.  115. 

<8=»70(3)JWa8h.)  Where  a  Legislature  (Laws 
1919,  p.  299)  made  an  appropriation  to  provide 
payment  for  services  performed  and  materials 
furnished  the  state  by  a  certain  person,  the 
conrt  cannot  inquire  into  the  motives  of  the 
Legislatnre  in  making  the  -  appropriation,  al- 
thoagh  fraud  and  corruption  are  alleged. — State 
V.  Claasen,  183  P.  116. 

IV.  POUCE  POWER  IN  OENERAX. 

®=38l  (Cal.)  The  state  Legislature  is  possessed 
of  the  entire  police  power,  except  ha  its  power 
is  limited  by  the  provisions  of  the  Constitution ; 
but  it  cannot,  under  the  guise  of  the  police  pow- 
er, unreasonably  interfere  with  a  ^wful  and 
useful  occupation  or  business,  which  is  not 
inherently,  or  because  of  the  manner  in  whichi 
it  is  earned  on,  injurious  to  persons  or  property, 
or  to  the  public  health,  convenience,  safety,  or 
moral8.-^Frost  *  City  of  Los  Angeles,  1<S3  P. 
342. 

V.  PERSONAI.  Cnm,  AND   POLITI. 

CAL  RIGHTS. 

<S=b88  (Cal.)  St.  1913,  ^.  1097,  prohibiting  the 
practice  of  optometry  without  a  license,  is  not 
invalid  np<ni  the  ground  that  it  interferes  with 
personal  liberty  of  citizen  to  fit  glasses,  etc. — 
fix  parte  Bust,  188  P.  648. 

VI.   VESTED  RIGHTS. 

^=>92  (Nev.)  The  inhabitants  of  a  county  have 
no  vested  rights  as  far  as  the  boundaries  of  the 
county  or  the  extent  of  its  territory  are  con- 
cerned, and  the  same  may  be  changed  without 
their  consent. — Pershing  County  v.  Sixth  Ju- 
dicial Dist  Court,  183  P.  314. 

VH.   OBLIGATION  OF  CONTRACTS. 

(O)    Contraeta  of  IndlvldnaU  and  Prlvata 
tibrporatlona. 

^:»I4S  (CaLApp.)  A  judgment  requiring  a 
father  to  support  his  illegitimate  child,  pursu- 
ant to  Civ.  Code,  {  196a,  does  not  impair  con- 
tract obligations,  in  violation  of  Const,  art  1, 
{  16,  because  father  had  previously  given  mother 
a  lump  sum  for  an  instrument  releasing  him 
from  further  obligations. — Fernandez  v.  Abur- 
rea,  183  P.  366. 

IX.  PRIVILEGES  OR  IMMUNITIES, 
AND  CLASS  LEGISLATION. 

€=»206(1)  (CaLApp.)  Const.  U.  S.  Amend.  14, 
80  far  as  it  prohibits  any  abridgment  of  the 
privileges  and  immunities  of  citizens,  and  guar- 
antees the  equal  protection  of  the  laws,  address- 
es itself  to  the  state  government  and  its  instru- 
mentalities, and  not  to  contracts  between  in- 
dividuals.— Title  Guarantee  &  Trust  Co.  v.  Qar- 
rott,  183  P.  470. 

Z.  EQUAL  PROTECTION  OF  LAWS. 

®=>237  (Cal.App.)  Ordinance  prohibiting  main- 
tenance of  corral  for  mules  and  burros  in  busi- 
ness distinct  without  a  permit  does  not  impair 
any  constitutional  right  in  giving  city  author- 
ities the  power  to  grant  permit  to  one  i)erson 
and  deny  it  to  another. — Boyd  v.  City  of  Sierra 
Madre,  183  P.  230. 

®=»245  (Ariz.)  Employers'  Liability  Law  is  not 
in  violation  of  Const.  U.  S.  Amend.  14,  relating 
to  equal  protection. — United  Verde  Copper  Co. 
T.  Wiley,  188  P.  737. 
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«=»245  (Ariz.)  Hie  Employers'  Liability  Law  is 
not  violative  of  Const  U.  S.  Amend.  14.— 
Swansea  Lease,  Inc.,  v.  Molloy,  183  P.  740. 
«=s>245  (Wash.)  Laws  1917,  p.  96,  S  19,  mak- 
ing the  provisions  of  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  Si  8657-8665) 
applicable  to  railroads  engaged  in  both  inter- 
state and  intrastate  commerce,  does  not  deny 
equal  protection  of  the  laws  in  violation  of  Four- 
teenth Amendment  to  the  federal  Constitution, 
in  that  it  discriminates  against  employes  of. 
purely  intrastate  carriers. — ^Archibald  v.  North- 
ern Pac.  K.  Co.,  183  P.  05. 
iS;=»250  rCaLApp.)  Pen.  Code,  {  288,  prohibit- 
ing any  lewd  or  lascivious  act  upon  or  with  a 
child  under  14,  held  not  contrary  to  Const.  U. 
S.  Amend.  14,  |  1,  though  other  sections  of  the 
Penal  Code  relating  to  crimes  against  children, 
such  as  sections  272,  273,  27.Sg,  and  650%, 
made  the  condemned  acts  misdemeanors  only. 
—People  v.  Gamp,  183  P.  846. 

XI.  DUX  PROCESS  OF  I.AW. 

<&=>258  (CaLApp.)  Pen.  Code,  {  288,  prohibit- 
ing any  lewd  or  lascivious  act  upon  or  with  a 
child  under  14,  held  not  to  deny  to  persons 
prosecuted  under  its  provisions  the  equal  pro- 
tection of  the  laws,  or  to  deprive  them  of  lib- 
erty without  due  process,  contrary  to  Const. 
U.  S.  Amend.  14,  J  1,  though  ofher  sections  of 
the  Penal  Code  relating  to  crimes  against  chil- 
dren, such  as  sections  272,  273,  273g,  and 
650%,  made  the  condemned  acts  misdemeanors 
only.— People  v.  Camp,  183  P.  845. 
«=9283  (Cal.)  The  tax  under  PoL  Code,  || 
2745-2773,  as  to  permanent  road  divisions,  on 
the  property  in  a  division,  for  highway  im- 
provements therein,  being  a  general  tax,  does 
not  amount  to  a  taking  of  property  without 
due  process  because  not  in  proportion  to  bene- 
fits.—Anaheim  Sugar  Co.  v.  Orange  County, 
183  P.  800. 

€=3301  (Ariz.)  Employers'  Liability  Law  is  not 
in  violation  of  Const.  TJ.  S.  Amend.  14,  relating 
to  equal  protection  and  due  process. — United 
Verde  Copper  Co.  v.  Wiley,  183  P.  737. 
«=>30 1  (Ariz.)  The  Employers'  Liability  Law,  is 
not  violative  of  (3onst.  U.  S.  Amend.  14.— Swan- 
sea Lease.  Inc.,  v.  Molloy,  183  P.  740. 
«s»320  (Cal-Aipp.)  Building  Law  of  San  Fran- 
cisco, Ordinance  No.  4170,  N.  S.,  providing  for 
the  demolition  of  wooden  buildings  within  fire 
limits  by  board  of  public  works  upon  owner's 
&ilnre  to  raze  building  within  specified  period 
after  notice,  does  not  deprive  owner  of  build- 
ing, erected  in  fire  district  in  violation  of  Ordi- 
nance No.  1108,  of  any  vested  sights  without 
due  process  of  law.— Maguire  t.  Reardon,  183 
P.  303. 

XIZ.  RIGHT  TO  JUSTICE  AND  REME. 
DIES  FOR  INJURIES. 

«ss328  (Cal.)  Optometry  Act  1913,  8  10,  au- 
thorizing physicians  and  surgeons,  but  not  os- 
teopaths, to  treat  eyes,  etc.,  does  not  unreason- 
ably discriminute  against  osteopaths,  in  viola- 
tion of  Const,  art.  1,  Si  1,  11,  21,  article  4,  $ 
25,  subds.  19,  33,  and  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.- Ex  parte 
Bust,  183  P.  548. 

CONTEMPT. 

See  Divorce.  «=»182,  186. 

n.  POWER  TO  PUNISH.  AND  PRO- 
CEEDINGS THEREFOIL 

^=»67  (CaLApp.)  Statutory  contempt  proceed- 
ings by  superior  court,  under  Code  Civ.  Proc. 
SS  714  or  715,  will  not  be  reviewed  by  certiorari 
until  a  final  order  has  been  made,  although  the 
court  may  have  mnde  jurisdictional  mistakes 
during  the  proceedings. — Frost  v.  Superior 
Court  in  and  for  Modoc  County,  183  P.  206. 


CONTINUANCE 

See  Appeal  and  Error,  «=>684,  1043;  Criminal 
Law,  «=3595-603.  656,  1144,  1161;  Habeas 
Corpus,  4=>02;  Justices  of  the  Peace,  €=» 
12a 

CONTRACTS. 

See  Appeal  and  Error,  «=3l039,  1060,  1071, 
1170;  Assignments;  Attorney  and  Client, 
^=3144;  Bastards,  ^^^17;  Bills  and  Notes; 
Canals,  €=>15;  Constitutional  Law,  ^=3145. 
206;  Ck>rporation8,  $s»519;  Counties,  ®=> 
139;  Covenants;  Customs  and  Usages,  «=> 
12 ;  Damages,  ®=340,  1()3 ;  Evidence,  €=> 
178,  317,  397,  484,  441,  442,  457,  460,  498; 
Exchange  of  Property ;  Executors  and  Ad- 
inistrators,  e=»202;  Fixtures,  <S=327: 
Frauds,  Statute  of ;  Ouaranty ;  Husband 
and  Wife,  «=3278,  279,  281 ;  Indemnity ;  ]ba- 
junction,  «=>57,  6i3,  118;  liisurance,  «=»607: 
Joint  Adventures,  ^=>5;  Limitation  of  Ac- 
tions, «s»61,  69;  Master  and  Servant,  «=> 
88,  106,  204,  316,  318,  339;  Mechanics' 
Liens,  ^=sl4;  Money  Receiyed,  $s»18;  Mu- 
nicipal Corporations,  «=»278,  339,  358.  365. 
593,  628;  Patents.  «=9214,  216;  Pleadins. 
«=»36,  140,  236;  Principal  and  Agent,  <S=> 
119;  Principal  and  Surety,  «=»128:  Public 
Lands,  9=3139;  Sales*  Specific  Perform- 
ance; Trial,  <8=>395;  Usury,  «=998;  Ven- 
dor and  Purchaser;  Wills,  «s»792;  Work 
and  Labor,  ®=»14. 

I.  REQUISITES  AND  VAUDITT. 

(C)  ForiB»I  Ke«nlsltes. 

9=»34  (Nev.)  Parties  may  adopt  a  written  con- 
tract, and  thus  make  it  as  binding  as  though 
formally  executed  by  both,  without  signing  it; 
and  hence  in  an  action  by  subcontractor  against 
the  surety  on  the  contractor's  bond,  brought  aft- 
er complete  performance  by  subcontractor,  the 
fact  that  the  written  subcontract  was  not  execut- 
ed is  no  defense. — U.  S.  Fidelity  Sc  Ouaranty  Co. 
V.  Reno  Ele«trical  Works,  188  P.  886. 

(D)  OoBslderatloB. 

®=>47  (Cal.)  There  must  always  be  considera- 
tion to  support  a  valid  promise.— Bennett  v. 
Potter,  183  P.  158. 

(B)  Validity  of  Aaseat. 

9=>99(3)  (CaLApp.)  Conflicting  evidence  held 
to  sustain  the  trial  court's  finding  that  a  written 
instrument  should  be  reformed  upon  ground 
of  mutual  mistake,  although  the  parties  to  the 
contract  had  not  met  until  they  executed  it — 
Itoush  V.  Kirkman,  183  P.  353. 

(F)    Ii«rallty    of    Object    mud    at    Coaald- 
•ration, 

<S=>III  (CaLApp.)  Husband's  agreement  to  re- 
frain from  contesting  wife's  divorce  suit  In  con- 
sideration of  wife's  agreement  to  make  settle- 
ment of  property  rights,  held  contrary  to  public 
policy.— Lanktree  v.  Lanktree,  183  P.  964. 

n.  CONSTRUCTION  AND   OFERA- 

■noN. 

(A)    General  Roles   o(  Coastmetloa. 

4s>IS2  (Cal.App.).  A  contract,  whether  con- 
strued according  to  its  terms  or  in  the  light 
of  circumstances  surrounding  its  making,  should 
be  interpreted  in  accordance  with  the  P^in  loi- 
port  of  the  language  used.— VoUmer  v.  Wheeler, 
183  P.  204. 

9s»l72  (Cal.App.)  Where  a  man  breached  his 
contract  with  his  wife  to  deliver  bonds  which  he 
was  to  redeem  for  a  specified  sum  within  five 
years,  failure  to  make  such  deposit  of  the  bonds 
converted  the  agreement  into  an  absolute  prom- 
ise for  the  payment  of  the  money,  and  a  right  of 
action  for  recovery  thereof  matured  upon  such 
breach;   demands  for  such  delivery  having  been 
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previously  made. — Utienne  v.  'Etienne,  183  P. 
689. 

In  an  action  for  breach  ot  contract  by  failore 
to  deliver  corporate  bonds,  which  were  to  be 
later  redeemed,  the  objection  that  damages  must 
be  based  on  the  value  of  the  bonds  at  time  of 
breach,  and  that  no  proof  thereon  is  contained  in 
the  record,  is  not  well  taken,  where  it  is  shown 
that  defendant  appellant  construed  the  contract 
as  requiring  immediate  deposit  of  the  bonds,  and 
the  contract  provides  that  the  "bonds  are  taken" 
"as  being  the  equivalent  of  $60.000."— Id. 
^s>l76(3)  (Or.)  In  an  action  for  breach  of  a 
contract  to  render  plaintiff  medical  and  surgical 
treatment  and  furnish  hospital  facilities,  wheth- 
er plaintiffs 'ailment  was  chronic,  and  therefore 
not  covered  by  the  contract,  was  a  question  of 
fact  for  the  jury,  a  chronic  disease  being  one  of 
long  duration,  or  characterized  by  slowly  pro- 

fressive  symptoms ;    citing  Words  and  Phrases, 
Mrst   and    Second   Series,    Chronic. — Coffey   v. 
Northwestern  Hospital  Ass'n,  183  P.  762. 

(B)  'PartleB. 

«=>I87(3)  (N.M.)  Where  for  a  sufficient  con- 
sideration one  agrees  to  assume  and  pay  anoth- 
er's debt,  the  creditor  is  impliedly  included 
within  the  privity  of  promise,  and  may  single 
out  the  promisor  and  sue  him  by  direct  action. — 
Lawrence  Coal  Co.  v.  Shanklin,  ISS  P.  435. 

(C)  Snbjeet-Matter. 

«=»t98(2)  (Cal.App.)  A  contract  to  furnish  all 
material  and  labor  necessary  to  put  in  place 
ornamental  plaster  work  according  to  specifica- 
ti<His,  which  required  waterproofing  with  a  cer- 
tain material,  requires  the  builder  to  do  snch  wa- 
terproofing in  absence  of  evidence  showing  that 
such  work  was  not  a  process  customaruy  in- 
cluded in  ornamental  plastering. — Schmobl  v. 
John  Simpson  &  Co.,  183  P.  850. 

(D)  Place  and  Time. 

4=»208  (Or.)  In  action  for  breach  of  a  con- 
tract by  defendant  hospital  association  to  fur- 
nish free  hospital  services  where  a  hospital  is 
provided,  and  free  medical  and  surgical  treat- 
ment, without  specification  as  to  ^ace  to  be 
rendered,  hetd,  tnat  an  instruction  that,  under 
the  terms  and  conditions  of  the  contract,  defend- 
ant was  not  bound  to  render  services  to  plain- 
tiff outside  of  the  city  and  county  in  which  de- 
fendant's hospital  was  located  was  properly  re- 
fused.—Coffey  V.  Northwestern  Hospital  Ass'n, 
183  P.  762. 

m.   MODITIOATION  AITD  MEBOER. 

4=>238(2)  (Cal.)  An  account  stated  is  a  mere 
unperformed  promise  to  pay  a  stated  sum  to 
another,  and  is  therefore  an  executory  contract, 
under  Civ.  Code,  f  1661,  and  hence  an  oral 
statement  of  account  cannot  be  shown  to  alter 
a  written  contract,  under  section  1698. — Ben- 
nett V.  Potter,  183  P.  156. 

IV.  RESCISSION  AND  ABANDON- 
MENT. 

«=>266(2)  (Cal.App.)  Where,  in  an  action  to 
rescind  a  contract,  a  return  in  specie  of  all  the 
property  received  by  the  plaintiff  is  rendered 
Impossible  by  reason  of  his  having  parted  with 
a  portion  of  it  before  discovery  of  fraud,  held. 
under  Civ.  Code,  f  3408,  that  rescission  will 
cot  be  denied,  where  there  is  a  retnm  of  all 
property  on  hand  with  compensation  in  money 
for  the  remainder. — Menefee  v.  Oxnam,  183  P. 
379. 

C=s>270(l)  (CaLApp.)  Where  plaintiffs'  delay  in 
commencing  action,  after  giving  notice  of  their 
election  to  rescind  the  contract,  in  no  wise  dam- 
aged defendant,  the  delay  is  no  ground  for  denial 
of  relief.— Menefee  v.  Oxnam,  183  P.  379. 
^=»272  (Cal.)  Plaintiff,  suing  in  one  count  for 
money  advanced  'under  a  contract  and  in  an- 
other count  for  damages  for  breach  of  contract, 
by  accepting  amount  advanced  with  interest  in 


I  full  satisfaction  of  demand  based  on  cause  of 
action  of  first  count  exercised  his  right  of  re- 
scission, and  terminated  the  contract,  and  can- 
not thereafter  recover  on  second  count  for 
breach  thereof.- House  v.  Piercy,  183  P.  807. 

V.  PEBFOBJtfANCE   OB   BBEACH. 

®=»277(1)  (Or.)  Where  defendant  hospital  asso- 
ciation, which  had  contracted  to  furnish  medi- 
cal, surgical,  and  hospital  service  to  plaintiff 
in  case  of  illness,  in  replying  to  plaintiff's  re- 
quest for  care  and  service  virtually  refused  to 
treat  plaintiff  on  the  ground  that  her  disease 
was  cnronic,  and  not  subject  to  treatment  un- 
der the  contract,  plaintiff  was  relieved  from 
making  further  requests  for  treatment. — Coffey 
v.  Northwestern  Hospital  Ass'n,  183  P.  762. 
«=»282  (CalA'pp.)  In  action  for  tile  work  done 
under  a  contract  providing  work  must  be  "satis- 
factory to  the  owner,"  evidence  that  tiling  was 
done  in  a  workmanlike  manner,  but  that  cracks 
developed,  due  probably  to  settling  of  building, 
sustains  a  recovery,  since  quoted  words  only  re- 
quire contractor  to  complete  his  work  in  a  man- 
ner satisfactory  to  a  reasonable  man. — Bruner  v. 
Hegyi,  183  P.  369. 

C=3302  (Cal.)  An  owner  of  property  being  Im- 
proved, who  was  to  furnish  a  statement  of  de- 
fects, was  not  required,  by  implication,  to  add  to 
a  Statement  of  defects  directions  as  to  the  steps 
which  the  contractor  should  take  in  order  to 
remedy  the  defect. — Patten  ,&  Davies  Lamber 
Co.  v.  Amigo  Co..  183  P.  439. 
•Ss»30S(l)  (Cal.)  Where  defects  in  work  consti- 
tuted material  departures  from  the  contract,  and 
were  made  by  the  contractor  with  intent  to 
cheat  and  defraud,  and  the  owner  was  thereby 
cheated  and  defrauded,  the  contractor  is  in  no 
position  to  assert  that  the  owner  waived  his 
ri^ht  to  object  to  the  defects  in  the  work  by 
failing  to  serve  a  statement  of  defects  as  re- 
quired by  the  contract. — Patten  &  Davies  Lum- 
ber Co.  V.  Amigo  Co..  183  P.  439. 
€=9310  (Cal.App.)  Where  later  lessee's  agree- 
ment with  former  lessee,  in  consideration  of 
former  lessee's  surrender  of  his  lease  so  that 
the  later  lessee  could  lease  the  premises,  pro- 
vided for  installment  payments  by  later  lessee 
to  former  during  existence  of  later  lessee's 
lease  and  during  period  of  renewal  upon  later 
lessee's  election  to  renew  its  lease,  and  pro- 
vided '  for  assignment  to  former  lessee  of  right 
of  renewal  upon  later  lessee's  failure  to  exer- 
cise option,  former  lessee  was  not  entitled  to 
payments  during  period  of  renewal,  notwith- 
standing later  lessee's  failure  to  assign  or  ex- 
ercise option  to  renew,  where  later  lessee's 
lease  was  cancelled  by  court  before  time  of  re- 
newal by  reason  ot  its  insolvency. — People  v. 
Magee.  183  P.  289. 

$=>3i2(3)  (Or.)  In  an  action  for  breach  of  a 
contract  to  furnish  medical  and  hospital  serv- 
ices, the  fact  that  plaintiff  did  not  pay  an  as- 
sessment when  due  is  immaterial,  where  the 
contract  provided  that  "no  cancellation  of  mem- 
bership shall  be  made  while  the  member  is  sick," 
and  plaintiff  was  ill  at  such  time. — Coffey  v. 
Northwestern  Hospital  Ass'n.  183  P.  762. 
€=>3I4  (Cal.App.)  Where  defendant  made  a 
contract  before  divorce  for  a  property  settle- 
ment agreeing  to  deliver  certain  bonds  to  his 
wife  to  be  redeemed  by  him  at  a  fixed  price 
within  five  years,  and  delayed  delivery  until 
performance  became  impossible,  his  conduct  was 
equivalent  to  a  breach  of  contract,  although 
the  time  for  redeeming  the  bonds  had  not  ar- 
rived and  the  plaintiff  could  then  maintain  an 
action  for  the  breach. — Eltienne  v.  Etienne,  183 
P.  689. 

inc.   ACTIONS  FOB  BBEACH. 

€S3324(1)  (Cal.)  Upon  refusal  of  a  party  to 
perform  a  contract,  the  other  party,  who  has 
paid  money  thereunder,  may  either  treat  con- 
tract as  rescinded  and  sue  to  recover  the  mon- 
ey, or  may  elect  not  to  acquiesce  in  rescission, 


Digitized  by 


Google 


C7MKvnpU0n 


188  PACIFIC  REPORTER 


1014 


and  sue  for  damages  for  the  breach,  but  can- 
not do  both.— House  v.  Piercy,  183  P.  807. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Appeal  and  Error,  iS=>1050,  1056;  Bank- 
ruptcy, <S=>186,  303;  Banks  and  Banking; 
Buildine  and  Loan  Associations;  Carriers; 
Electricity;  Evidence,  <8=>121,  158;  Ex- 
change of  Property,  $=»3;  Levees,  ®=>9; 
Life  Estates,  ^s>15;  Municipal  Corpora- 
tions ;  Parties,  $=»95 ;  Payment,  ^=»63 ; 
Pleading,  ®=3248;  Principal  and  Agent,  ®=» 
106;  Railroads;  Specific  Performance,  «s» 
70;   Trusts,  i8=>272. 

m.  CORPORATE  NAME,  SEAL,  DOM- 
ICII.E,  BY-I.AWS,  AND  RECORDS. 

$=952  (CaLApp.)  The  residence  of  a  corpora- 
tion is  in  the  state  under  whose  laws  it  is  in- 
corporated.— Ryan  v.  Inyo  Cerro  Gordo  Mining 
&  I'ower  Co.,  183  P.  250. 

IV.   OAPITAIi.  STOCK,  AND  DIVI- 
DENDS. 
(D)   Tranafer  of  Shavea. 

$=»(  re  (Cal.App.)  Testimony  that  plaintiff  said 
to  defendant,  "I  guess  I  will  let  you  have  that," 
was  insufficient  to  show  a  demand  by  the  plain- 
tiff that  defendant  purchase  corporate  stock  un- 
der a  contract  wherein  defendant  agreed  to  pur- 
chase it  at  a  certain  price  at  a  certain  time,  if 
plaintiff  so  desired.— McManaman  v.  Vickery, 
183  P.  229. 

Under  an  agreement  to  purchase  corporate 
stock  at  the  end  of  one  year  from  date  at  a 
certain  price,  if  owner  then  elected  to  sell,  an 
election  to  sell  and  notification  thereof  made 
ten  months  after  the  expiration  of  the  year  was 
not  made  within  a  reasouable  time. — Id. 

A  purchaser  of  corporate  stock  who  has  the 
option  of  requiring  another  person  to  buy  it  at 
the  end  of  a  year  for  a  certain  price  must  exer- 
cise* the  option  within  a  reasonable  time  after 
the  termination  of  the  year. — Id. 
€=3ll6  (Cal.App.)  Where  corporate  stock  was 
delivered  to  plaintiff  by  the  promoter  of  the 
company  in  consideration  of  services,  and  plain- 
tiff deposited  the  stock  with  defendant,  as  trus- 
tee, under  a  pooling  agreement,  and  defendant, 
in  violation  of  his  trust,  by  collusion  with  the 
promoter  surrendered  plaintiff's  certificate  to 
the  promoter,  who  bad  it  canceled,  and  a  new 
certificate  issued  to  him,  defendant  was  guilty 
of  a  conversion,  and  liable  to  plaintiff  for  the 
return  of  his  certificate  or  its  value  before 
anjr  dissolution  or  winding  up  of  the  company, 
which  would  involve  no  violation  of  Civ.  Code 
i  309.— Schaad  v.  Barceloux,  183  P.  716. 
®=3l2l(5)  (Cal.App.)  In  an  action  to  enforce 
an  option  to  sell  corporate  stock,  plaintiff  having 
the  right  to  require  defendant  one  year  from 
date  of  an  agreement  to  purchase  the  stock  at  a 
certain  price,  evidence  held  insufficient  to  show 
that  defendant  did  anything  to  interfere  with 
plaintiff's  exercise  of  his  option  so  as  to  justify 
a  delay  of  ten  months  after  the  expiration  of 
the  year  in  giving  notice  of  election  to  sell. — 
McManaman  v.  Vickery,  188  P.  229. 

(B)    Intercat,   Dlvldenda,    and    New    Stoelc. 

€=3 1 50  (Wash.)  Assets  of  dissolved  corporation 
which  board  of  directors  authorized  to  be  dis- 
tributed to  its  stockholders  according  to  law 
was  not  a  dividend,  a  "dividend,"  when  spoken 
of  in  reference  to  an  existing  corporation  and 
not  one  being  closed  up  and  dissolved,  being 
funds  which  the  corporation  sets  apart  from  its 
profits  to  be  divided  among  its  members. — Rossi 
V.  Rex  Consol.  Mining  Co.,  183  P.  120. 
$=3 1 55(4)  (Wash.)  Where  a  contract  of  sale 
of  shares  of  capital  stock  of  a  corporation  is 
placed  in  escrow  without  any  reference  being 


made  to  dividends,  the  vendee  is  entitled  to  divi- 
dends accruing  to  tbe  stock  while  in  escrow,  ap- 
on  payment  of  the  purchase  price. — ^Rosai  v.  Bex 
Consol.  Mining  Co.,  183  P.  120. 

V.  IIEHBERS   AND   STOOKHOI.DEB8. 

(D)     Liiabillty    for    Corporate    Debts     aatf 
Acta. 

<S=>240(1)  (CaI.App.)  Where  sole  stockholder 
drew  checks  on  corporation  payable  to  his  per- 
sonal creditor,  only  such  creditors  of  the  corpo- 
ration as  were  creditors  at  time  of  transaction 
may  complain^  each  payment  being  a  separate 
transaction  of  which  only  such  creditors  as  were 
creditors  at  the  particular  time  thereof  may 
complain.— Scales  t.  Holje,  188  P.  308. 

Tn.  CORPORATE  POWERS  AND 
LIABIUnES. 

(B)  Repreaentatton  o(  Corporation  br  Of- 
llcera  and  Amtut: 

€=>422(3)  (Cal.App.)  In  the  absence  of  any 
showing  to  tbe  contrary,  a  'corporation  is  bound 
by  the  statements  of  its  president  and  general 
manager,  with  whom  another  company  dealt. 
relying  on  his  personal  responsibilify  and  con- 
trol.—M.  H.  Hoffman,  Inc.;  v.  Bernstein  Film 
Productions.  183  P.  293. 

€=>426(2)  (N.M.)  A  corporation  may  ratify  an 
unauthorized  agreement  of  another  person  made 
in  its  behalf,  and  by  such  ratification  become 
bound.— Lawrence  Coal  Co.  v.  Sbanklin,  183 
P.  436. 

(F)  Civil  Aetlona. 

<3=>5I9(3)  (Wash.)  Evidence  held  to  establish 
that  a  contract  for  handling  cars  of  fruit  was 
made  between  plaintiff  and  defendant,  although 
practically  all  tbe  dealings  were  had  between 
plaintiff  and  one  of  defendant's  subsidiary  corpo- 
rations.— Umpqua  Valley  Fruit  Union  y.  North 
Pacific  Fruit  Distributors,  183  P.  101. 

XII.   FOREIGN   CORPORATIONS. 

$=9666  (Cal.App.)  A  foreign  corporation  doing 
business  in  California,  after  complying  with  Civ. 
Code,  §  408,  does  not  establish  a  "residence"  in 
any  particular  county,  such  as  is  contemplated 
by  the  provisions  of  Code  Civ.  Proc.  relating  to 
the  place  of  trial. — Ryan  v.  Inyo  Cerro  Gordo 
Mining  &  Power  Co.,  183  P.  250. 

A  foreign  corporation,  a  nonresident  of  the 
state,  is  not  entitled  to  have  an  action  against  it 
for  personal  injuries  tried  in  the  county  where 
the  injury  occurred;  Code  Civ.  Proc.  {  395,  in 
so  far  as  pertinent,  not  applying  to  nonresidents, 
and  not  limiting  the  rights  of  plaintiffs  agaioat 
nonresidents, — Id. 

CORROBORATION. 

See  Husband  and  Wife.  «s>297. 

COSTS. 

See  Covenants,  $=3132. 

I.   NATURE.  GROUNDS.  AND  EXTENT 
'  OF  RIGHT  IN  GENERAIi. 

$=360  (Okl.)  Plaintiff,  in  an  action  for  recovery 
of  money  only,  is  entitled,  under  Rev.  Laws 
1910.  g  5229,  on  a  judgment  in  his  favor  to  the 
allowance  of  costs,  and  a  jury  is  not  authorized 
to  divide  the  costs  between  plaintiff  and  defend- 
ant.—WalUngford  v.  Alcorn,  183  P.  726. 

COUNTIES. 

See  Appeal  and  Error,  $=>1107 ;  Constitation- 
al  Law,  $=»63,  68,  92;  Corporations,  «=> 
6G6 ;  Kmbczzlement,  $=>26;  Husband  and 
Wife,  $=3289,  308 ;  Indictment  and  Informa- 
tion, $=>125;  Intoxicating  Liquors,  ^=>69, 
106;  Judgment,  $=5>800;  Larceny,  $=»7,  32. 
60;  Lis  Pendens,  $=322;  Mandamus,  $ — >4, 
14,  102 ;  Municipal  Corporations,  $=>88&: 
Officers,  <&=»100;    Statutes,  $=»174,  175. 
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I.   OREATIOH,    ALTERATION,    EXIST- 
ENCE,  AND   POUTIOAI. 
FUNCTIONS. 

«=»2  (Nev.)  The  inhabitants  of  a  county  have 

no  vested  rights  as  far  as  the  boundaries  of  the 
county  or  the  extent  of  its  territory  are  concern- 
ed, and  the  same  may  be  changed  without  their 
consent. — Pershing  County  v.  Sixth  Judicial 
Dist  Court,  183  P.  814. 

4=9 10  (Nev.)  Unless  a  limitation  exists  in  the 
Constitution,  the  pover  of  the  Legislature  is 
absolute,  by  general  or  special  statutes,  to  pro- 
vide change  of  boundaries,  division,  addition, 
consolidation  of  existing  counties,  or  the  creation 
and  organization  of  new  counties.— Pe^hing 
County  V.  Sixth  Judicial  Dist.  Court,  183  F. 
314. 

n,  OOVEBNXENT  AND   OFFIOEB8. 

(A)   Orr«aiimatloa  and  Powers  •!  Qovera* 

aaeat  iu  General. 

«=>24  (Wash.)  Counties,  though  legal  enttties, 
and  in  a  sense  municipal  corporations,  are  but 
political  Bubdivisious  of  the  state,  and,  as  snch, 
are  but  agencies  of  the  state,  subject  to  legisla- 
tive control— Great  Northern  Ry.  ▼.  Stevens 
County,  188  P.  65. 

(G)  OoaatT   Board. 

4s>S7  (CaL)  Action  of  a  county  board  of  a 
judicial  or  quasi  judicial  nature  may  be  collat- 
erally attacked  only  on  the  ground  of  excess 
of  jurisdibtlon.— Anaheim  Sugar  Co.  v.  Orange 
County,  183  P.  809. 

(D)  Oilleera  aad  Aventa. 

«»74(5)  (Cal.App.)  PoL  Code,  |t  4268,  subd. 
12,  4044,  4290,  relating  to  compensation  of 
county  surveyors,  must  be  strictly  construed, 
the  fees  and  compensation  of  public  officers 
being  a  matter  of  statutory  origin  and  right 
which  cannot  be  increased  during  the  term  for 
which  the  officer  was  elected,  in  view  of  Const, 
art.  11,  S  9.-^Sarter  v.  Siskiyou  County,  188 
P.  8B2. 

«=5>74f6)  (CaLApp.)  Neither  PoL  Code,  §  4044, 
nor  §  4290,  nor  any  other  statute,  make  any  pro- 
vision for  the  payment  of  deputy  county  sur- 
veyors In  the  counties  of  the  twenty-ninth  class, 
and  the  board  of  supervisors  are  limited  to  the 
$10  per  day  allowable  to  the  county  surveyor, 
and  cannot  pay  him  or  his  depaties  any  addi- 
tional amonnt  for  such  day,  in  view  of  Const, 
art  11,  I  9,  providing  county  officers'  compen- 
sation cannot  be  increased  during  the  term  for 
which  elected.— Sarter  V.  Siskiyou  County,  183 
P.  862. 

A  county  surveyor  of  a  county  of  the  twenty- 
ninth  class  cannot  demand  the  payment  of  $6 
or  $10  i>er  diem  for  services  performed  by  any 
of  bis  deputies  upon  the  theory  that  such  per 
diem  constitutes  the  ex;>ense  necessary  for  con- 
ducting the  duties  of  his  office  as  the  law  re- 
quires, the  sei-vices  of  his  office  being  limited  to 
a  per  diem  compensation  of  $10,  allowed  the 
county  surveyor  by  Pol.  Code,  |  4044.— Id.  . 

m.  PBOPERTT.  CONTRACTS,  ANB 
LIABII.ITCES. 

(C)   CoantT  Bzpenses  and  Cliarfea  and 
gtatatory   Iilabtlltlea. 

«=9l39  (Or.)  Laws  1915,  c.  141,  i  24.  requir- 
ing district  attorneys  to  prosecute  diligently 
persons  violating  the  act  prohibiting  the  sale 
of  intoxicating  liquors,  and  section  25.  provid- 
ing for  payment  by  the  county  court  of  expens- 
es and  disbursements  incurred  therein  by  and 
under  the  direction  of  the  district  attorney,  do 
not  authorise  a  district  attorney  as  the  county's 
agent  to  make  a  specific  contract  for  services 
in  procuring  evidence  specifying  the  amount 
the  county  shall  pay,  in  the  absence  of  stat- 
utory provision  therefor,  in  view  of  L.  O.  L.,  { 
937,  placing  the  contract  power  with  the  coun- 
ty court  (Per  Johns  and  McBride,  JJ.).— Irwin 
V.  Klamath  Connty,  18S  P.  780. 


The  words,  "expenses  incurred  and  disburse- 
ments made  by  and  under  the  direction  of  dis- 
trict attorney,**  in  Laws  1915,  c.  141,  S  25,  have 
reference  to  ordinary  expenses,  including  ■ 
amounts  actaally  disbursed,  or  for  which  he 
made  himself  personally  liable,  such  as  hotel 
bills,  railroad  fare,  etc.,  incurred  while  prosecut- 
ing violaters  of  Prohibition  Law,  but  does  not 
include  employment  of  agents  by  the  month  to 
travel  over  the  •countjr  to  ferret  out  possible 
offenders  and  gather  evidence.  (Per  Bennett,  J.) 
— Id.  , 

XV.  FISCAL    MANAGEMENT,    PVBLIO 

DEBT,  SECURITIES,  AND 

TAXATION. 

€=3 1 90(1)  (Wash.)  Neither  Const  art  7,  |  9, 
article  11,  |  12,  nor  any  other  constitutional 
provision,  vests  a  county  with  the  power  to  levy 
taxes ;  the  power  of  a  county  to  tax  existing 
only  by  grant  from  the  sovereign  state. — Great 
Northern  Ry.  v.  Stevens  County,  183  P.  65. 
®=>I90(2)  (Wash.)  A  county  cannot  lev^  a  tax 
for  current  expenses  to  expeed  eight  mills,  as 
provided  by  Rem.  Code  1915,  f  9213,  even 
though  such  levy  is  made,  in  pursuance  of  sec- 
tion 9212,  to  cover  necessary  expenses  to  be  in- 
curred for  the  maintenance  of  the  governmental 
functions  of  the  county  for  the  ensuing  year.— 
Great  Northern  By.  v.  Stevens  County,  188  P. 
65. 

'«=3l96(8)  (Wash.)  On  appeal  from  a  judgment 
for  defendants,  in  an  action  by  a  taxpayer  to 
recover  taxes  illegally  levied  and  to  enjoin 
conn^  authorities  from  expending  the  taxes  col- 
lected, or  to  be  collected,  the  case  will  he  dis- 
posed of  as  though  it  is  simply  one  on  the  part 
of  the  taxpayer  seeking  recovery  of  the  amount 
unlawfully  exacted  from  it;  no  temporary  in- 
junction having  issued  in  the  case,  and  the  rec- 
ord not  showing  the  circumstances  under  which 
other  taxpayers  may  have  paid  the  illegal  levy, 
nor  what  Uieir  several  rights  might  be  with 
reference  thereto.— Great  Northern  Ky.  ▼.  Ste- 
vens County,  183  P.  65. 

VI.  ACTIONS. 

<&=>2I6  (Cal.App.)  Under  Code  Civ.  Proc.  | 
342,  outlawing  claims  against  counties  six 
months  after  rejection  by  the  supervisors,  which 
section  Is  made  applicable  to  actions  by  the 
state  by  section  345,  held,  that  a  demand  or  bill 
by  state  board  of  health  against  a  county  under 
Stat  1913,  p.  868,  for  cost  of  eradicating  ro- 
dents and  other  vermin  from  county,  is  barred 
six  months  after  rejection,  since  there  is  no 
difference  between  "bill"  or  "demand,''  and  a 
"claim."— State  Board  of  Health  of  California 
V.  Alameda  County,  183  P.  455. 

COURTS. 

See  Admiralty,  4=>20;  Appeal  and  Error, 
•8=9624,  801;  Certiorari,  «s»28;  Constitu- 
tional Law,  9=:>70;  Contempt;  Criminal 
Law,  iS=»1134,  1182 ;  Indians,  iS=»28 ;  Judg- 
es; Judgment,  4=»674;  Justices  of  the 
Peace;    Prohibition. 

I.  NATXTRE,  EXTENT,  AND  BXERCISB 
OF  JURISDICTION  IN  OENERAI.. 

®=»l  (Or.)  "Jurisdiction"  is  the  power  to  hear 
and  decide.— Ralston  v.  Bennett  183  P.  766. 
^=>  1 1  (Or.)  Jurisdiction  of  a  person  sul  jviris 
depends  either  on  proper  service  of  summons  on 
him  or  on  voluntary  appearance. — Duncan  Lum- 
ber Co.  V.  Willapa  Lumber  Co.,  183  P.  476. 
®:»I7  (Or.)  "Jurisdiction  of  the  subject-mat- 
ter" mrans  authority  of  the  court  to  hear  and 
determine  the  kind  of  case  presented,  is  con- 
ferred by  law,  and  lack  of  it,  under  L.  O.  L. 
§  72.  cannot  be  waived. — Duncan  Lumber  C!o. 
V.  WUlopa  Lumber  Co.,  183  P.  476. 
9=337(1)  (Or.)  Jurisdiction  of  the  subject-mat- 
ter means  authority  of  the  court  to  hear  and 
determine  the  kind  of  case  presented,  is  con- 
ferred by  law,  and  lack  of  it  under  L.  O.  L.  g 
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72,  cannot  be  waived. — Duncan  Lumber  Oo.  T. 
WiUapa  Lumber  Co.,  183  P.  476. 

'     U.   E8TABUBHMENT,    ORGANIZA- 
TION, AND  PROCEDITIUS  IN 
OENEBAI.. 
(D)     Ralea     of     Decision,     Adjndlemtlona, 
Opinions,   nnd   Record*. 

«s>99(2)  (Cal.)  Order  of  the  District  Court  of 
Appeal  overruling  demurrer  to.  a  petition  for 
pronibition,  and  the  views  stated  by  the  court 
as  its  reasons  for  making  the  order,  do  not 
constitute  the  law  of  the  case  so  far  as  further 
proceedings  in  such  court  are  concerned,  or  on 
an;  petition  for  hearing  in  the  Supremo  Court 
that  may  be  filed  after  the  proceeding  is  finally 
determined  by  the  District  Court  of  Appeal. — 
Yolo  Water  &  Power  Co.  v.  Superior  Court,  183 
P.  458.  K.  w 

rv.  COTrRTB   OF   UMITED   OB   INF£. 
KIOK  JTTBISDIOTION. 

«=>I69(6)  (Okl.)  In  action,  filed  prior  to  Sess. 
Laws  1917,  c.  119,  amending  Kev.  Laws  1910, 
S  1816,  by  increasing  county  court's  jurisdiction 
from  |200  to  $1,000,  for  $89.90,  Interest,  and 
attorney's  fees,  on  a  note,  wherein  defendants 
filed  a  counterclaim  for  $325,  to  which  plaintiff 
filed  a  reply,  the  county  court  had  jurisdiction 
to  try  the  counterclaim,  in  view  of  section  4714. 
— Moline  Plow  Co.  v.  Adair,  183  P.  499. 

V.  OOTTBTS  OF  PBOBATE  JUBISSIO- 

TION. 

«=»202(4)  (Okl.)  County  courts,  under  Const, 
art  7,  8  13,  and  Rev.  Laws  1910,  §§  6553,  6554 
have  full  jurisdiction  of  all  minors'  estates,  and 
until  the  minor  becomes  of  age  all  judgments 
and  orders  rest  in  the  bosom  of  court,  and  may 
be  modified,  vacated,  or  set  a^de  during  such 
time,  upon  proper  notice  and  for  good  cause 
shown.— Tucker  v.  Leonard,  183  P.  907. 

VI.  001TBT8  OF  APPEI.I.ATS  JUBI8- 

DICTION. 
(B)  Courts  o(  Pnrticolar  States. 

«=s>2l2  (Cal.)  If  the  Supreme  Court  has  power 
to  order  transfer  of  a  prohibition  proceeding  to 
it  from  the  District  Court  of  Appeal  prior  to 
final  judgment  by  the  latter  court,  it  is  not  war- 
ranted in  exercising  such  power  after  respond- 
ent's demurrer  to  the  petition  has  been  over- 
ruled, and  an  alternative  writ  directed  to  issue, 
but  no  final  judgment  has  been  given ;  peculiar 
facts  of  the  case  not  constituting  such  an  emer- 
gency as  requires  an  immediate  decision  by  the 
highest  court.— Yolo  Water  &  Power  Co.  v. 
Superior  Court,  183  P.  453. 

COVENANTS. 

See  Deeds,  «=>156;  Landlord  and  Tenant, 
9=»48;  Limitation  of  Actions,  9=»47;  Quiet- 
ing Title,  9=9 15;  Vendor  and  Purchaser, 
<S=»5a 

n.  CONBTBUOTIOir  AND  OFEBA- 

TION. 

<B)  CoTcnnnts  of-  Tiae. 

«=>42(1)  (Cal.App.)  "Suffered,"  as  used  in  Civ. 
Code,  i  1113,  relating  to  implied  covenant  against 
incumbrances  "suffered  by  the  grantor,"  implies 
reasonable  control,  and  does  not  apply  to  an 
incumbrance  not  caused  by  the  act  of  the  party 
nor  within  his  power  to  prevent.— Crist  v.  Fife, 
183  P.  197. 

(D)  CoTcnants    RnnntnK    with    the    Land. 

9s>69(2)  (Cal.)  Building  restrictions  in  a  deed, 
frequently  spoken  of  as  "equitable  easements," 
were  unknown  to  the  common  law  and  are  not 
among  the  servitudes  enumerated  by  Civ.  Code, 
§{  801,  802.  and  the  enforcement  thereof  is 
lUuited  to  those  which  directly  concern  and 
benefit  the  dominant  tenement,  and  the  Instru- 
ment creating  such  servitude  will  be  strictly 


construed;  any  doubt  being  resolved  in  favor 
of  the  free  \ise  of  the  land.— Werner  ▼.  Graham, 
183  P.  945. 

9s>72  (Cal.)  Where  lota  bad  been  sold  subject 
to  building  restrictions,  grantor's  deed  to  pur- 
chaser of  a  lot,  quitclaiming  any  interest  in 
the  lot,  had  the  effect  of  releasing  the  restric- 
tions as  to  the  lot,  so  far  as  it  was  in  the  gran- 
tor's power  to  release  them. — Werner  v.  Gra- 
ham, 183  P.  945. 

^=>79(3)  (Cal.)  If  the  restrictive  provisions  of 
a  deed,  with  regard  to  buildings,  amounted  to 
covenants  as  well  as  conditions,  where  neither 
the  plaintiff,  seeking  to  quiet  title  against  the 
restrictions,  nor  any  of  the  defendants,  owners 
of  other  lots  under  similar  deeds,  were  the  orig- 
inal parties  to  the  covenants,  and  plaintiff  did 
not  contractually  assume  the  covenant  obliga- 
tions, and  defendants  did  not  acquire  by  assign- 
ment from  the  common  grantor  liis  rights  as 
covenantee,  there  was  no  privity  of  contract  be- 
tween plaintiff  and  defendants.— Werner  v. 
Graham,  183  P.  945. 

As  to  the  "equitable  easement"  of  building  re- 
strictions claimed  against  a  certain  lot  sold 
with  building  restrictions,  there  is,  as  to  lots 
sold  by  the  common  grantor  prior  to  his  con- 
veyance of  such  lot  no  equitable  servitude, 
since  it  cannot  be  said  that  the  covenants  in  the 
deed  to  such  lot  were  exacted  by  him  for  the 
benefit  of  lots  he  did  not  own. — Id. 

Where  lot  was  sold  with  building  restrictions, 
but  grantor  later  quitclaimed  any  interest  there- 
in, lots  which  such  grantor  sold  subsequently 
had  no  servitude  over  such  lot;  such  servitude 
having  been  surrendered  by  the  grantor's  quit- 
claim.— Id. 

Where  owner  of  tract  sold  a  portion  thereof 
with  restrictions,  but  without  a  word  indicat- 
ing that  the  land  conveyed  was  part  of  a  lar- 
ger tract  the  balance  of  which  the  grantor  still 
retained,  or  that  the  restrictions  were  intended 
for  the  benefit  of  other  lands,  qt  that  their 
benefit  was  to  inure  to  and  pass  with  other 
lands,  and  without  description  or  designation 
of  the  land  which  was  to  be  the  dominant  tene- 
ment as  to  the  equitable  servitude  created  by  the 
restrictions,  and  the  only  expression  as  to  who 
might  act  in  case  of  breach  of  the  restrictions 
was  that  in  such  case  the  land  should  revert  to 
the  grantor,  his  heirs  or  aasigna,  it  is  not  pos- 
sible reasonably  to  construe  the  restrictions  as 
covenants  running,  not  to  the  grantor,  his  heirs 
or  assigns,  but  to  him  as  the  owner  of  certain 
land  not  designated  or  described,  and  to  hia 
various  successors  in  interest  in  such  land,  es- 
pecially in  view  of  Civ.  Code,  §  1468,  although 
subsequently  enacted,  defining  covenants  run- 
ning with  the  land  as  "expressed  to  be  for  the 
benefit  of  the  land  of  the  covenantee." — Id. 

Where  owner  of  a  tract  sells  a  lot  therefrom 
with  restrictions,  but  without  express  reference 
in  the  deed  to  a  common  plan  of  restrictions,  or 
in  any  way  indicating  any  agreement  between 
grantor  and  grantee  that  the  lot  is  taken  snb^ 
ject  to  such  a  plan,  it  is  immaterial,  as  affect- 
ing the  question  whether  the  restrictions  run 
personally  to  the  owner  and  not  to  Uie  owners 
of  other  lots  in  the  tract  that  the  owner,  in 
selling  such  lots  from  time  to  time,  in  each  con- 
veyance has  exacted  restrictive  covenants  evi- 
dently in  accordance  with  a  common  plan,  since 
not  the  grantor's  intent  alone,  but  the  joint  in- 
tent of  the  parties,  must  govern,  and  of  such 
intent  their  deed  constitutes  the  final  and  ex- 
clusive memorial.— Id. 

4s>8l  (Cal.)  Where  plaintiff  seeks  to  quiet  title 
against  building  restrictions  on  his  lots  against 
owners  of  other  lots  with  similar  restrictions 
in  deeds  from  a  common  grantor,  there  is  no 
privity  of  estate  between  the  plaintiff  and  the 
defendants  in  the  nsnal  sense  of  the  word,  nei- 
ther holding  throngh  or  under  the  other  or  oth- 
ers, and  the  restrictions  are  not  recognised  by  the 
common  law  as  covenants  running  witl^  the 
land,  and  are  not  for  the  benefit  of  the  estate 


Digitized  by.VjOOQlC 


1017  INDEX-DIOBST  Orlmlwa  Idtw 

Tar  CMM  lB*I>ee,DlK.  A  Aiii.Dls.  Ker-No.SerlM  *  Indezea  lee  wme  topic  and  KJCT-mJHBKB 

tain,  vague,  and  uninteUiBible,  in  that  it  eaa- 
not  be  ascertained  what  lewd  and  lascivious 
acts  ore  prohibited,  because  the  section,  by 
clerical  error  or  otherwise,  refers  to  Pen.  Code« 
pt.  2,  rdating  solely  to  criminal  procednre,  in- 
stead of  part  1.— People  v.  Camp,  183  P.  845. 


conveyed  to  plaintiff,  but  to  its  detriment.— 
Werner  v.  Graham,  183  P.  945.     , 

m.  PEBFOBMANOE  OB  BBEACH. 

«=>88  (Okl.)  Under  Rev.  Laws  1910,  |  1166, 
the  grantee  defending  an  action  to  recover  real- 
tf  conveyed  to  him  by  warranty  deed,  to  which 
grantor  is  made  a  party  and  is  duly  served 
with  summons  therein,  is  not  required  to  give 
grantor  written  notice  that  such  action  has  been 
brought.— Kennie  v.  Gibson,  183  P.  483. 
^=394  (Okl.)  Covenants  of  "seisin"  and  "good 
right  to  convey"  are  synonymoos,  and,  if  brok- 
en at  all,  are  broken  when  made.— Kennie  v. 
Gibson,  183  P.  483. 

^=>96(1)  (Utah)  Where  the  purchaser  of  land 
demanded  a  warranty  deed  to  protect  himself 
against  incumbrances,  in  the  absence  of  any  ex- 
ception from  the  covenants  that  such  a  deed 
imports  under  Comp.  Laws  1917,  |  4881,  the 
grantors  must  answer  for  damages  sustained  by 
the  grantee  by  reason  of  the  incumbrance  of  a 
materialman's  lien  existing  at  execution  of  the 
deed,  "incumbrance,"  as  used  in  a  deed,  meaning 
every  right  to  or  interest  in  the  land  which 
may  subsist  in  third  persons  to  the  diminution 
of  its  value,  but  consistent  with  the  passing  of 
the  fee,  though  the  sale  of  the  premises  had  not 
been  directly  from  the  grantors  to  the  grantee, 
but  there  had  been  an  intermediate  sale;  the 
conveyance  being  made  directly  to  save  expense. 
—Boothe  v.  Wyatt,  183  P.  32S. 

IV.   AOTIONS  FOR  BBEACH. 

^s»l2l(2)  (Okl.)  Where  grantor  was  a  party  to 
an  action  wherein  there  was  a  recovery  of  land, 
or  any  interest  adverse  to  any  warranty  deed 
thereto,  the  record  of  such  judgment  b  conclu- 
sive evidence  of  the  paramount  title  of  adverse 
claimant.— Rennie  v.  Gibson,  183  P.  483. 

Where  land  was  conveyed  by  defendant  to 
plaintiff  by  general  warranty  deed,  and  in  an 
action  against  them  there  was  a  judgment  that 
title  was  never  in  defendant,  and  canceling  the 
deed,  the  defendant  had  same  right  to  appeal 
from  judgment  as  plaintiff,  and  when  neither 
appealed,  the  judgment  became  fioaL— Id. 
€=>I2I(2)  (Utah)  In  a  grantee's  action  to  re- 
cover from  his  grantors  damages  sustained  by 
reason  of  the  foreclosure  of  a  materialman's  lien 
the  deed  having  covenanted  against  incumbranc- 
es, finding  of  the  trial  court  in  the  case  of  the 
materialman  against  the  grantee  and  the  parties 
from  whom  he  had  purchased,  themselves  pur- 
chasers from  the  grantors,  keld- conclnsive  as  to 
the  fact  that  the  materialman's  lien  was  an 
inenmbranco  acainst  the  premises. — Boothe  v. 
Wyalt.  183  P.  .323. 

«=>l32a)  (Okl.)  In  an  action  for  breach  of 
covenant  of  warranty  in  a  deed  executed  and 
delivered  in  1905  to  lands  in  that  part  of  Okla- 
homa then  known  as  Indian  Territory,  the 
grantee  may  recover  coats  and  necessary  ex- 
penses, including  reasonable  attorney's  fees,  in- 
curred in  a  bona  fide  defense  or  assertion  of  his 
title,  though  grantor  did  not  expressly  agree  to 
pay  snch  expenses.— Rennie  v.  Gibson,  183  P. 

CRIMINAL  LAW. 

See  Assault  and  Battery,  €=378 ;  Constitutional 
Law,  iS=>250,  258;  Criminal  I>aw,  iS=>1184; 
Disordprly  House:  Embezzlement ;  Escape ; 
False  Pretenses;  Fish,  cS^lS;  Grand  Jury; 
Habeas  Corpus.  ^=992;  Homicide;  Husband 
and  Wife.  ^s»308;  Indictment  and  Informa- 
tion; Infants,  ®=9l2,  20;  Insurrection;  In- 
toxicating Liquors;  Larceny;  Malicious 
Prosecution,  <e=324,  149;  Riot;  Statutes, 
«s»86,  118;   Witnessea. 

I.  KATUBE  Ain>  EUBMElfTS  OF 

CBIME  AND  DEFEITBE8 

IN  OEKEBAI.. 

«=3t3  (Ca].App.)  Pen.  Code,  |  288,  prohibit- 
ing any  lewd  or  lascivious  act  upon  or  with  a 
child  under  14,  is  not  rendered  incurably  unccr- 


V.  VEirUE. 
(A)  PImee  of  Brlmvlns  Proaaeatloa. 

«s>ll2(7)  (Cal.App.)  Where,  after  defendant 
had  first  stolen  tue  potatoes,  larceny  of  which 
is  charged,  he  carried  them  away  into  another 
county  for  salcg  his  possession  was  a  larceny 
in  each  county  into  which  he  carried  the  goods, 
every  moment  s  continuation  of  the  trespass  and 
felony  amounting  in  legal  contemplation  to  a 
new  caption  and  asportation,  and  be  could  be 
prosecuted  in  the  second  county  into  which  he 
carried  the  goods,  as  for  a  larceny  committed 
therein,  apart  from  Pen.  Code,  {  786.— People 
v.  Mills  Sing,  183  P.  865. 

(B)  Clutnce  of  Venne. 

€=9|44  (OkI.Cr.App.)  Where  one  charged  be- 
fore a  justice  of  the  peace  was  arrested  and 
brought  before  the  justice,  and  filed  an  afiSdavit 
for  a  change  of  venue  because  he  believed  that 
he  could  not  have  a  fair  trial  before  the  justice, 
the  justice's  duty  was  thereafter  purely  minis- 
terial, and  undA-  Rev.  Laws  1910,  |  6149,  he 
could  only  enter  a  proper  order  transferring 
cause  to  another  justice,  and  was  without  juris- 
diction to  render  judgment  or  issue  order  of 
commitment.— fix  parte  Van  Fleet,  183  P.  086. 

VH.  FOBMEB  JEOPABBT. 

«=al78  (CaLApp.)  Under  Pen.  Code,  i  1387, 
providing  dismissal  of  the  action  bars  another 
prosecution  for  the  same  offense  if  a  misde- 
meanor, but  not  if  a  felony,  dismissal  on  mo- 
tion of  the  district  attorney  of  complaint  in 
justice  court,  charging  defendant  with  battery, 
a  misdemeanor,  held  not  a  bar  to  prosecution  of 
defendant  for  the  felony  of  assault  by  means 
and  force  likely  to  produce  great  injury,  de- 
nounced by  section  245.— People  v.  Brown,  183 
P.  829. 

IX.  ABBAIONMENT  AND  PLEAS,  AND 

NOIXE  PBOBEQUI  OB  DI8- 

OONTINVANCE. 

®=»302(4)  (Okl.Or.App.)  Where  information  or 
indictment  contains  more  than  one  count,  the 
state,  before  the  jury  is  sworn  and  by  leave  of 
court,  may  properbr  dismiss  one  or  more  of  such 
counts,  and  try  defendant  upon  remaining  count 
or  counts.- Middleton  v.  State,  183  P.  626.  , 

X.  EVIDSNOE. 

(A)  JnAlclal  Notice,  Preaunptlana.  and 
Burden  of  Proof. 

9=»322  (CaLApip.)  There  is  no  presumption 
that  a  prisoner  in  a  county  jail  is  illegally  re- 
strained.—People  V.  Drevoir,  183  P.  370. 

(B)  Faota    la    laane    and    Relevant    to    la- 
aaea,    and    Res    Geatie. 

®=»366(6)  (Cal.App.)  In  prosecution  for  homi- 
cide, the  state  claiming  that  defendant  was  the 
cause  of  the  death  of  decedent,  the  woman  with 
whom  he  was  living,  and  defendant  claiming 
that  she  died  from  influenza,  testimony  was  in- 
admissible that  decedent  told  a  witness,  five 
days  after  the  time  when  the  state  claimed  de- 
fendant inflicted  the  deadly  blows,  that  she  bad 
been  delirious,  had  had  a  fever,  and  had  fallen 
in  the  bathroom  and  hurt  herself.— People  v. 
Bray,  183  P.  712. 

<&=>367  (CaLApp.)  When  the  bodily  or  mental 
feelings  of  a  person  are  material  issues,  the 
usual  expressions  of  those  feplings,  involuntary 
declarations,  and  exclamations,  are  admissible 
as  tending  m  Bom«  degree  to  show  bodily  pain 
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And  suffering,  or  present  physical  condition,  be- 
ing the  mental  reflexes  of  what  it  might  be  im- 
possible to  show  otherwise. — People  v.  Bray, 
183  P.  712. 

Testimony  of  complaints  of  bodily  pain  and 
Buffering  is  admissible  on  the  principle  of  res 
gestffi  only,  and  statement  of  a  person's  present 
condition  or  symptoms,  or  of  the  preceding  cause 
of  a  present  condition,  arc  not  admissible. — Id. 

Dieclarations  or  complaints  by  one  in  his  last 
illness  which  are  but  a  narrative  of  the  cause 
of  sickness  or  injury,  or  the  manner  in  which, 
or  the  time  at  which,  the  injury  was  inflicted, 
or  the  nature  of  past  symptoms,  or  the  bodily 
condition  at  a  prior  time,  are  incompetent  and 
inadmissible. — Id. 

In  a  prosecution  for  manslaughter  of  the  wo- 
man with  whom  defendant  was  living,  he  claim- 
ing that  she  died  of  influenza,  testimony  as  to 
declarations  by  decedent  of  present  bodily  con- 
dition, offered  to  show  that  decedent  disregarded 
the  conditions  that  would  make  for  health  or 
sickness,  etc.,  held  inadmissible. — Id. 

(fi!)   Beat  juid   Secondary  and  Demonatra- 
tlve  Bvldence. 

®=>400(6)  (Cal.App.)  In  a  prosecution  for 
drawing  a  check  upon  a  banking  corporation  in 
which  accused  had  insufficient  funds,  the  bank's 
corporate  character  may  be  proved  by  paroL — 
People  V.  Patterson,  183  P.  209. 

(F)  Admiaaiona,  Deelarationa,  and    Hear- 

aay. 

«s9406(3)  (Okl.Cr.App.)  An  admission  by  an 
accused  explaining  suspicious  circumstances 
for  bis  own  defense,  from  which  jury  may  or 
may  not  infer  guilt,  does  not  come  within  the 
role  that  confessions  must  be  voluntary  to  be 
admissible.— Wilson  v.  Stete,  183  P.  613. 
€=9407(1)  (Cal.)  Where  accused  denied  charges 
made  in  his  presence,  tbe  accusatory  statements 
are  inadmissible. — People  v.  Lapara,  183  P. 
545. 

«=»4I3(2)  (Okl.Cr.App.)  A  statement  or  declar- 
ation by  an  accused  explaining  suspicious  cir- 
cumstances for  bis  own  defense,  from  which 
jury  may  or  may  not  infer  guilt,  does  not  come 
within  the  rule  that  confessions  must  be  volun- 
tary to  be  admissible.— Wilson  v.  State,  183  P. 

tus. 

Statements  of  one  accused  of  murder  in  ^v- 
ing  an  account  of  himself   or  of  the  homicide 

which  tend  to  explain  incriminating  circum- 
stances are  admissible,  and  may  be  proven  false 
by  prosecution  after  it  has  proved  that  accused 
made  them.— Id. 

(G)  Aeta  and  Declaratlona  of  Conaplratora 

and  Codefendaata. 

«=a423(l)  (Cal.App.)  What  one  conspirator  to 
commit  larceny  said  or  did  in  furtherance  of 
the  common  purpose  during  the  life  of  the  con- 
spiracy was  admissible  against  his  coconspira- 
tor, prosecuted  for  the  larceny.— People  v.  Mills 
.Sing,  188  P.  865. 

«=»427(3)  (CaLApp.)  Where  the  facts  from 
which  a  conspiracy  is  to  be  inferred  are  so 
intimately  blended  with  other  facts  going  to 
constitute  the  crime  conspired  to  be  committed 
that  it  is  difficult  to  separate  them,  it  is  not 
essential  to  the  introduction  pf  evidence  of  the 
nets  and  declarations  of  one  of  the  conspirators 
that  the  evidence  should  first  be  introduced  to 
establish  prima  /acie  the  fact  of  the  conspiracy. 
—People  v.  Mills  Sing,  183  P.  865. 

(I)  Opinion  B-vtdence. 

€=3465  (Cal.App.)  In  a  prosecution  for  larceny 
of  potatoes,  d«frndant  representing  that  he 
was  a  buyer  for  cash,  testimony  of  a  witness 
as  to  the  price  defendant  and  his  confpflerate 
had  "ngreed"  to  pay  for  the  potatoes  held  not 
inadmiH.sible  as  a  conclusion ;  the  witness  hav- 
ing testified  to  the  particulars  of  the  negotia- 
tiona.- People  v.  Mills  Sing,  183  P.  866. 


(J)  TeatlntoaT  of  Aeeomplleea   and  Ctfde— 
fendanta, 

f 

i8=»5ll(2)  (Cal.App.)  Corroboration  of  an  ac- 
complice need  not  be  by  evidence  of  itself  suffi- 
cient to  support  the  charge,  being  sufficient, 
though  slight,  if  it  tends  to  connect  defendant 
\fitb  tbe  commission  of  the  crime  charged. — Peo- 
ple V.  Rose,  183  P.  874. 

(K)  Conteaaloaa. 

«=s>5l6  (Okl.Cr.App.)  In  criminal  law,  a  "con- 
fession" is  a  voluntary  statement  by  accused 
wherein  he  acknowledges  himself  to  be  guilty 
of  the  offense  charged,  and  discloses  the  cir- 
cumstances of  the  act  or  bis  share  and  participa- 
tion in  it.— Wilson  v.  State,  183  P.  613. 

A  "confession,"  in  a  legal  sense,  is  restricted 
to  an  acknowledgment  of  guilt  made  by  a  per- 
son after  an  offense  has  been  committM,  and 
does  not  apply  to  a  mere  statement  or  declara- 
tion of  an  independent  fact  from  which  such 
guilt  may  be  inferred.— Id. 

A  statement,  declaration,  or  admission  by  an 
accused  explaining  suspicious  circumstances  for 
his  own  defense,  from  which  jury  may  or  may 
not  infer  guilt,  is  not  a  "confession." — Id. 
«=a5l9(4)  (N.M.)  Where  defendant,  knowing 
that  he  was  under  suspicion  of  stealing  cattle, 
procured  cattle  inspector's  statement  to  de- 
fendant's neighbor  that  inspector  would  see 
how  owner  felt,  and,  if  he  would  not  push  case, 
would  bring  him  to  meet  defendant,  and  tliat, 
if  they  came,  defendant  might  understand  that 
owner  would  not  prosecute,  a  confession  to  the 
inspector  and  owner  was  involuntary.— State 
y.  Foster,  183  P.  397. 

Under  rule  excluding  confession  in  criminal 
case  if  induced  by  promises  of  immunity  by 
persons  in  authority,  a,  cattle  inspector  and 
the  owner  of  cattle  which  defendant  was  ac- 
cused of  stealing  were  "persons  in  authority," 
where  inspector  and  owner  were  in  such  situa- 
tion that  defendant,  confessing,  might  reason- 
ably consider  them  persons  able  to  afford  him 
aid.— Id. 

(M)  'Weight  and  SniBalenoj'. 

€=9564(1)  (CaI.App.)  Evidence  that  defendant 
assisted  a  fellow  prisoner  while  both  were  con- 
fined in  a  certain  county  jail,  etc.,  held  to  sufiS- 
ciently  establish  the  venue  in  a  prosecution  for 
aiding  a  prisoner  to  escape.— People  v.  Drevoir, 
183  P.  370. 

XI.  TIME  OF  TBIAI.  AICD  OOimir. 
UANOE. 

<3=>576(8)  (Okl.Cr.App.)  A  defendant,  who  has 
never  demanded  or  been  refused  a  trial,  is  not 
entitled  to  a  disel'.argc  under  Const,  art.  2,  |  20, 
and  Rev.  Laws  1910,  §  5547,  providing  for  a 
speedy  trial.— Weeks  v.  State,  183  P.  932. 
€=576(11)  (DkI.Cr.App.J  The  burden  is  on  de- 
fendant, in  support  of  nis  motion  to  dismiss,  to 
show  that  laches  was  on  part  of  state  through 
its  prosecuting  officers,  and  otherwise  the  pre- 
sumption is  that  delay  in  trial  was  caused  by 
or  with  consent  of  defendant. — Weeks  v.  State, 
183  P   932 

€=9595(10)'  (Okl.Cr.App.)  An  absent  witness, 
for  whose  testimony  a  continuance  was  sought, 
would  be  incompetent  to  testify  that  he  was 
county  attorney  when  information  was  filed, 
and  that  it  was  agreed  that,  if  defendant  re- 
linquished all  interest  in  an  automobile,  his  caae 
would  be  dismissed,  and  that  he  told  defendant 
county  judge  approved  agreement,  as  the  only 
competent  evidence  as  to  dismissal  was  the  trial 
court's  record.— W^eeks  v.  State,  183  P.  932. 
€=>596(1)  (Okl.Cr.App.)  In  a  prosecution  for 
grand  larceny,  where  record  showed  that  testi- 
mony of  an  alleged  absent  witness  would  have 
been  cumulative,  it  could  not  be  said  tliat  trial 
court  abused  its  discretion  in  overruling  de- 
fendant's motion  for  a  continuance. — Ashbum  v. 
State.  183  P.  521. 

€=»598(2)  (Okl.Cr.App.)  In  prosecution  for 
keeping  a  nouse  of  ill  fame,  a  motion  for  a 
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contiiiuance  for  absence  of  a  material  witness, 
an  inmate  at  time  of  a  raid,  December  16,  1916, 
and  an  intimate  friend  of  a  codefendant,  was 
properly  denied,  where  no  effort  was  made  to 
obtain  °  her  attendance  until  April  2d,  one  day 
before  trial,  though  it  could  probably  have  been 
obtained  within  three  or  four  days. — Bomheim 
V.  State,  183  P.  514. 

«=»598(2)  (Okl.Cr.App.)  Where  sheriff's  return, 
filed  May  9th,  stated  that  he  could  not  find  wit- 
ness subpoenaed  by  defendant  within  his  coun- 
ty, and  affidavit  filed  at  trial  on  May  20th  al- 
leged that  defendant's  attorney  examined  re- 
turn, and  continued  to  think  that  witness  had 
been  duly  served  until  he  did  not  appear  when 
called,  a  motion  for  a  continuance  for  absence  of 
such  alleged  material  witness  was  properly  de- 
nied for  want  of  diligence.— Wilson  v.  State, 
183  P.  618. 

<£=s>603(8)  (Okl.Cr.App.)  An  application  for  a 
continuance  for  absence  of  a  witness  was  in- 
sufficient, where  it  did  not  aver  that  defendant 
was  unable  to  prove  by  other  witnesses  the  facts 
to  which  it  was  alleged  such  absent  witness 
would  testify.— Weeks  y.  State,  183  P.  932. 

XH.   TBIAX.! 

(B)  Coarse  and  Condaet  of  Trial  la  Oea. 
•ral. 

$=364f(l)  (Cal.App.)  A  professional  court  in- 
terpreter, familiar  with  the  methods  of  crimi- 
nal jury  trials,  who,  on  his  trial  for  obtaining 
money  by  false  pretenses,  himself  managed  and 
presented  his  defense,  having  announced  ready 
for  trial,  was  not  deprived  of  his  right,  under 
Const,  art.  1,  {  13,  to  be  represented  by  counsel, 
if  he  desired,  having  voluntarily  failed  to  pro- 
cure such  assistance.— People  v.  Bose,  183  P. 
8T4. 

^saSSSfl)  (N.M.)  It  is  improper  for  court  dur- 
ing trial  to  make  any  unnecessary  comments,  or 
to  take  any  unnecessary  action,  which  mijiht 
tend  to  prejudice  the  rights  of  either  of  the 
parties  litigant.— State  v.  Parks,  183  P.  433. 
«=>655(3)  (Okl.Cr.App.)  In  passing  on  a  mo- 
tion for  a  continuance  for  physical  unfitness  of 
defendant's  counsel  to  undertake  the  trial,  it 
was  improper  for  court,  in  presence  of  attend- 
ing jurors  from  whom  a  jury  was  to  be  selected, 
to  express  his  opinion  that.  "The  motion  is 
simply  a  ruse  to  pass  the  case  over." — Boyer  v. 
State,  188  P.  620. 

«=>6S7  (N.M.)  When  it  becomes  unavoidable, 
the  court  has  the  right,  even  in  presence  of  jury, 
to  impose  fine  upon  any  person  connected  with 
trial,  and  its  action  cannot  of  Itself  cause  a 
mistrial,  merely  because  it  might  have  some 
influence  on  minds  of  jurors. — State  v.  Parks, 
1S.S  P.  4.33. 

^~>657  (Okl.Cr.App.)  Action  of  trial  court, 
without  just  ground  and  in  presence  of  jury,  in 
severely  reprimanding  defendants'  counsel  and 
assessing  heavy  fines  against  him  and  ordering 
him  committed  until  they  were  paid,  prejudice 
the  defense  before  the  jury  and  was  reversible. 
—Boyer  v.  State,  183  P.  620. 

.  (C)   Reception  of  Bvldeaee. 

€=>673(5)  (Ca].App.)  In  a  prosecution  for  rape, 
where  defendant's  counsel  elicited  fromiprosecu- 
trix  on  cross-examination  that  defendant  had 
had  relations  with  her  for  two  years  before  the 
date  of  the  crime  charged,  the  court  properly 
instructed  that  such  evidence  was  received  and 
admitted  to  prove  the  adulterous  disposition  of 
defendant,  etc.— People  v.  Lopez,  183  P.  674. 

(B)    AraranieatB    and    Conduct    of   Coansel. 

^»7I8  (Cal.)  Wliere  prosecution  relies  on  di- 
rect evidence,  and  any  circumstantial  evidence 
Is  incidental  to  and  corroborative  of  the  direct 
evidence,  defendant's  counsel  may  be  prevented 
from  arguing  law  of  circumstantial  evidence  to 
jury.— People  v.  Lapara,  183  P.  545. 
«=»722i/2  (CaLApp.)  In  prosecution  for  man- 
slaughter of  the  woman  with  whom  defendant 
wu  living,  she  being  undivorced  from  her  hus- 


band, ilie  district  attorney  was  justified  in  refer- 
ring to  decedent  by  her  proper  married  name, 
and  not  as  defendant's  wife. — ^People  v.  Bray, 
183  P.  712. 

$=3726  (N.M.)  Remarks  of  district  attorney, 
which  ordinarily  would  be  improper,  are  no 
cause  for  reversal,  where  provoked  by  defend- 
ant's counsel  and  in  reply  to  his  acts  and  state- 
ments, unless  such  remarks  extend  to  an  im- 
pertinent reply,  and  bring  the  jury  extraneous 
matters  touching'  important  issues.- State  v. 
Parks,  183  P.  433. 

$=>727  (Ca].App.)  In  prosecution  for  man- 
slaughter of  the  woman  with  whom  defendant 
was  living  as  his  wife,  she  not  having  been  di- 
vorced from  her  husband,  certified  copy  of  mar- 
riage certificate  and  license,  showing  that  de- 
fendant and  decedent  had  gone  through  the 
form  of  a  marriage  ceremony,  was  inadmissible, 
offered  for  alleged  purpose  of  overcoming  dis- 
trict attorney's  repeated  and  proper  reference 
to  decedent  as  the  wife  of  her  real  Itusband. — 
People  V.  Bray,  183  P.  712. 
<S=>730(1)  (Cal.App.)  Where  the  court  trying  a 

?rosecntion  for  murder  erroneously  limited  de- 
endant's  two  counsel  to  2%  hours  in  their 
argument,  in  the  absence  of  anything  to  show 
that  the  additional  three-quarters  of  an  hour 
actually  allowed  counsel  was  not  ample,  the 
error  must  be  deemed  to  have  been  cured. — Peo- 
ple v.  Castro,  183  P.  82a 

(O)  Neeeaslty,  ReqntBltea,  and   Snfllolency 
of  Inatrnotlona. 

®=»770(2)  (Okl.Cr.App.)  Defendant,  on  request, 
has  the  right  to  have  an  affirmative  instruction 
given  applicable  to  his  testimony,  based  on  the 
hypothesis  that  it  is  true,  and  when  such  testi- 
mony affects  a  material  issue  and  would  be 
ground  .for  acquittal.— Peyton  v.  State,  183  P. 

®=>'8I4(1)  (Okl.Cr.App.)  It  is  not  error  to  re- 
fuse a  requested  instruction  not  applicable  to 
the  issues.— Johnson  v.  State,  183  P.  926. 
<S=>ei4&)  (Okl.0r.App.)  It  is  not  reversible  er- 
ror to  refuse  a  requested  instruction  not  appli- 
cable to  the  evidence,  though  it  states  a  correct 
rule  of  law.— Cole  v.  State,  183  P.  734. 
«=8I4(12)  (Cal.App.)  In  a  prosecution  for 
manslaughter,  where  no  evidence  was  offered  for 
or  against  defendant's  reputation,  an  instruct 
tion  that  the  law  presumed  defendant  bad  a 
good  reputation  for  truth,  honesty,  and  integ- 
rity was  properly  refused,  despite  Code  Civ. 
Proc.  S  1847.— People  v.  Hopper,  183  P.  836. 
«=38 14(17)  (Cal.)  Where  prosecution  relies  up- 
on direct  evidence,  and  any  drcumscantial  evi- 
dence is  merely  incidental  to  and  corroborative 
of  direct  evidence,  an  instruction  on  circumstan- 
tial evidence  is  unnecessary. — People  v.  Lapara, 
183  P.  545. 

®=>8I5(5)  (Okl.Cr.App.)  In  trial  for  unlawful 
transportation  of  liquor,  an  instruction  leaving 
no  alternative  but  to  convict,  though  defendant 
had  no  knowledge  of,  or  reason  to  know,  con- 
tents of  a  package  placed  in  his  automobile  by 
state's  witness,  which  question  was  raised  by  de- 
fendant's testimony,  which,  if  true,  would  have 
entitled  him  to  acquittal,  was  erroneous  as  de- 
priving defendant  of  benefit  of  his  theory  of 
defense.— Peyton  v.  State,  183  P.  639. 
<S=38I5(13)  (Cal.App.)  In  a  prosecution  for 
rape,  an  instruction  that  the  jury  under  the  in- 
formation could  find  a  verdict  of  guilty  of  rope 
as  charged,  of  assault  with  intent  to  commit 
rape,  of  assault,  and  of  not  guilty,  held  not 
erroneous  as  taking  from  the  jury  the  right  to 
consider  whether  or  not  prosecutrix  was  over  16 
and  under  18 ;  the  only  evidence  being  that  she 
was  13.— People  v.  Lopez,  183  P.  674. 
<g=822(l)  (Okl.Cr.App.)  The  chai-ge  of  the 
court  must  bo  consulored  as  a  whole  and  not 
piocemenl. — Rogers  «.  State,  183  P.  41. 
<&=»822(1)  (Okl.Cr.App.)  It  is  sufficient  if  the 
instructions,  taken  as  a  whole,  substantially 
present  the  law  of  the  case  fairly.— Wilson  v. 
State,  183  P.  613. 
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9=»823(4)  (Wash.)  It  waa  not  prejudicial  error 
to  instruct,  "Every  personi  who  with  intent  to 
deprive  or  defraud  saall  steal,  or  obtain  prop- 
erty of  another  of  the  value  of  more  than  $25, 
shall  be  guilty  of  the  crime  of  grand  larceny," 
where  it  was  manifestly  given  merely  to  inform 
the  jury  that  they  must  find  that  the  property 
taken  was  of  the  value  of  more  than  $25;  the 
other  instructiona  fully  informing  the  jury  as 
to  all  the  elements  of  larceny. — State  v.  Dono- 
van, 183  P.  127. 

«=>823(16)  (Okl.Cr.App.)  A  paragraph  in  gen- 
eral instructioDB,  which  technically  does  not 
state  the  law  correctly,  authorizing  a  conviction 
if  defendant  was  directly  or  indirectly  concern- 
ed in  commission  of  the  acta  constituting  tho 
offense  alleged,  was  not  necessarily  reversible  er 
ror,  where  other  given  instructions  overcame  the 
objection.— Middleton  v.  State,  183  P.  626. 

<H)  ReqneatB    for    Instrnotloiu. 

<g=>824(7)  (CaLApp.)  Failure  to  instruct  on 
accomplice  testimony  was  not  erroneous ;  de- 
fendant not  having  requested  such  charge  and 
refusing  assistance  of  attorney. — People  t.  Rose^ 
183  P.  874. 

4=»829(1)  (CalApp.)  The  refusal  of  instruc- 
tions containing  matter  sufficiently  covered  by 
the  charge  given  by  the  court  was  not  erroneous. 
—People  V.  Lnttrell,  183  P.  681. 
«=>829(1)  (Okl.Cr.App.)  Requested  instructions 
coverinp:  but  one  legal  proposition,  which  is  in 
effect  given  in  the  general  charge,  were  properly 
refused.— Middleton  v.  State,  183  P.  626. 
«=s»829(l)  (Okl.Cr.App.)  It  is  not  error  for  trial 
court  to  refuse  to  give  a  requested  instruction 
containing  a  correct  statement  of  the  law,  if  the 
principles  stated  therein  have  already  been  cov- 
ered in  the  general  instructions.— Johnson  v. 
State,  183  P.  926. 

^9829(5)  (CaLApp.)  In  a  prosecution  for  man- 
slaughter, the  court  properly  refused  to  in- 
struct that  defendant  was  entitled  to  act  on 
the  appearances  as  they  presented  themselves 
to  him  as  a  reasonable  man,  though  it  might 
subsequently  turn  out  that  decedent  was  un- 
armed, and  there  was  no  danger  to  defendant, 
where  another  instruction  covered  the  same 
ground,  without  error  of  which  defendant  can 
complain.— People  v.  Hopper,  183  P.  a36. 
^^829(8)  (Cal.App.)  In  a  prosecution  for  man- 
slaughter, the  trial  conrt  did  not  err  in  refus- 
ing to  charge  that  evidence  of  decedent's  bad 
character  for  peace  and  quiet  could  be  consid- 
ered by  the  jury,  where  the  subject-matter  was 
sufficiently  covered  by  another  instruction.— 
People  V.  Hopper,  183  P.  836. 
<e=3829(ll)  (Cal.App.)  In  a  pi4)8ecution  for 
manslaughter,  where  the  court  charged  that  the 
jury  should  consider  with  caution  any  testimony 
as  to  defendant's  oral  admissions,  it  did  not 
err  in  refusing  to  instruct  that  declarations  are 
weak  and  unsatisfactory  in  their  nature  as 
evidence,  etc.— People  v.  Hopper,  183  P.  836. 
*=»829(18)  (Cal.App.)  In  prosecution  for  lar- 
ceny, where  defendant  pleaded  not  guilty,  but 
offered  no  evidence,  and  the  court  instructed  on 
reasonable  doubt,  and  on  the  duty  of  the  jury 
to  acquit  if  such  a  doubt  existed,  etc.,  refusal 
of  an  instruction  that  if  there  was  any  reason- 
able theory  deducible  from  the  evidence  consis- 
tent with  defendant's  innocence,  there  must  be 
an  acquittal,  held  not  prejudicial;  the  matter 
having  been  adequately  covered. — People  v.  Mills 
Sing,  18.S  P.  8«5. 

«=»829(18)  (Okl.Cr.App.)  Refusal  of  defend- 
ant's requested  instruction  that  jury  could  not 
convict  if  there  was  a  reasonable  doubt  as  to 
whether  any  one  of  the  elements  of  the  offense 
had  been  proven  was  not  error,  where  the  sub- 
ject was  substantially  covered  by  the  general 
charge.— Bornheim  v.  State,  183  P.  514. 

XIII.  MOTIOIfS   FOR   NEW   TBIAI. 
AND   IN   ARREST. 

4=>922(16)  (Cal.App.)  In  a  prosecution  for 
manslaughter,  when  taken  with  the  other  in- 


structions, a  charge  that,  if  the  commissian  of 
the  homicide  by  defendant  is  proved  to  a  moral 
certainty  and  beyond  a  reasonat^e  donbt,  it 
devolves  on  defendant  to  prove  circumstances 
of  mitigation,  etc.,  held  not  erroneous,  aa  vir- 
tually  instructing  that  defendant  should  prove 
mitigation  or  justification,  and  not  that  he 
might  raise  a  reasonable  doubt  as  to  such  de- 
fense.—People  V.  Hopper,  183  P.  836. 
®=3939(1)  (Wyo.)  In  a  prosecution  for  larceny, 
testimony  of  one  who  had  purchased  the  stolen 
horse  that  he  bought  it  not  of  defendant,  but 
from  the  prosecuting  witness,  was  material,  bnt 
as  newly  discovered  evidence  was  not  sufficient 
to  require  a  new  trial,  where  defendant  was  not 
diligent  in  procuring  it,  inasmuch  as  defendant 
knew  that  such  witness  had  the  stolen  mare  at 
such  purchaser's  place  a  day  or  two  after  the 
theft— Jones  v.  State,  183  P.  745. 

XIV.   JUSOBIENT.  SENTENCE.  AND 
FINAI.  COB«rrMENT. 

<8=>980(2)  (CaLApp.)  Pen,  Code,  1 1102,  provid- 
ing that,  "npon  a  plea  of  guilty  of  a  crime  dis- 
tinguished or  divided  into  degrees,  the  court 
must,  before  passing  sentence,  determine  the  de- 
gree," is  mandatory,  and  where  the  court  faUs  to 
determine  the  degree  in  a  murder  case,  in  which 
defendant  has  pleaded  guilty,  any  attempted  sen- 
tence is  illegal  and  invalid.— People  v.  Paraske- 
vopolis.  183  P.  585. 

A  voluntary  statement  or  plea  by  one  accused 
of  murder  would  be  sufficient  to  uphold  a  de- 
termination by  the  court  of  the  degree,  as  re- 
quired by  Pen.  Code,  i  1192 ;  but,  in  order  to 
pronounce  judgment,  under  Pen.  Code  {  190, 
the  court  should  have  before  it  evidence  both  to 
determine  the  degree  and  to  enable  a  sound  and 
just  exercise  of  the  power  of  determining 
whether  the  punishment  for  first  degree  marder 
shall  be  death  or  life  imprisonment. — Id. 
«=>992  (Okl.Cr.App.)  In  view  of  Rev.  Laws 
1910,  §  2319,  permitting  jury  in  their  discretion 
to  award  the  death  penalty  or  life  imprisonment 
on  a  conviction  of  murder,  the  trial  court  can- 
not render  judgment  and  sentence  except  in  ac- 
cordance with  the  verdict,  when  the  death  vea.- 
alty  is  assessed.- Wilson  v.  State,  183  P.  613. 


XV. 


APPEAI.  AND  ERROR,  AND 
CERTIORARI. 


(A)  Form    of    Remedj-.    Jarladiatlon,    •■< 

HlKht  of  Review. 

€=»I023(8)  (Cal.App.)  Since  no  appeal  from  an 
order  denying  defendant's  motion  in  arrest  of 
judgment  finds  any  warrant  under  the  Penal 
Code,  an  attempted  appeal  therefrom  must  be 
disregarded,  in  view  of  Pen.  Code,  1 1237.- Peo- 
ple V.  Bray,  183  P.  712. 

(B)  Prcsentatloa  and  ReaervatlOB  in  Lew* 

er  Conrt  ot  Grounds  of  RotIciv. 

«s»l032(4)  (Okl.Cr.App.)  Where  defendant  pro- 
ceeded to  trial  on  an  amended  information, 
without  asking  additional  time  to  plead  thereto 
and  without  filing  any  motion  to  quash,  or  set 
it  aside,  he  waived  failure  to  reverify  it. — 
Thayer  v.  State,  183  P,  9.St. 
«=»I033(2)  (Okl.Cr.App.)  Where  two  were 
jointly  indicted,  a  motion  by  one  before  a  sev- 
erance, for  a  change  of  venne,  in  which  the  oth- 
er did  not  join,  was  not  a  motion  by  the  other, 
and  where  change  waa  denied,  and  a  severance 
had,  and  the  defendant,  not  joining  in  motion, 
was  separately  convicted  and  appealed,  the  over- 
ruling of  motion  could  not  be  successfully  as- 
signed as  error.— Middleton  v^tate.  183  P.  626. 
®=»I036(1)  (Cal.App.)  The  introduction  of  evi- 
dence received  without  objection  in  a  criminal 
case  cannot  be  urged  as  error  upon  appeal. — 
People  V.  Patterson,  183  P.  209. 
«C3l036(l)  (Okl.Cr.App.)  Admission  of  alleged 
incompetent  evidence  cannot  be  reviewed,  where 
no  objection  was  made  or  exception  reserved. — 
Ashburn  v.  State,  183  P.  521. 
<8=>I037(1)  (CaLApp.)  Where  defendant  did 
not  assign  misconduct  of  the  prosecuting  attor- 
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nev  in  argament  at  the  time  when  the  objection- 
able statement  waa  made  to  the  jury,  such  ob- 
jection will  not  be  considered  on  appeaL — Peo- 
ple V.  Hopper,  183  P.  836. 
€=»I044  (Okl.Cr.App.)  Defendant,  by  not  mov- 
ing to  quash  or  set  aside  the  information  be- 
cause of  the  defect  in  the  verification  appearing 
on  its  face,  waived  the  defect. — Thayer  v.  State, 
183  P.  931. 

^=91054(1)'  (OkI.Or.App.)  Admission'  of  aUeged 
incompetent  evidence  cannot  be  reviewed,  where 
no  objection  waa  made  or  exception  reserved. — 
Ashbum  v.  State,  183  P.  521. 

(D)  Record  and  ProceedlnKs  Hot  tn  Rec- 
ord. 

«=»I088(1)  (Cal.App.)  The  record  of  a  criminal 
action  consists  of,  first,  the  indictment  or  infor- 
mation and  a  copy  of  the  minutes  of  the  plea 
or  demnrrer;  second,  a  copy  of  the  minntes  of 
the  trial ;  third,  the  written  instrucdona,  etc. ; 
and,  fourth,  a  copy  of  the  judgment.— People  v. 
Gamp,  183  P.  845. 

«=>  1 090(13)  (N.M.)  Alleged  remarks  of  an  at 
tomey  for  the  state  during  trial  were  not  review- 
able, where  they  were  not  incorporated  in  record 
by  biU  of  exceptions.— State  v.  Parks,  183  P. 
433. 

«=3l099(7)  (Okl.Cr.App.)  A  purported  case- 
made,  not  si^ed  and  certified  by  the  trial  judge 
within  the  time  limited  by  the  statute  for  filing 
It  in  the  Criminal  Court  of  Appeals,  is  a  nullity, 
—Watt  V.  State,  183  P.  512. 

Where  a  convicted  defendant  without  laches 
or  fault  loses  -the  benefit  of  his  exceptions,  as 
reserved  In  a  case-made,  because  of  trial  judge's 
absence  from  the  state  when  it  should  have  been 
settled  and  signed  and  until  after  time  limited 
by  statute  for  filing  it  in  Criminal  Court  of  Ap- 
peals, a  new  trial  would  be  granted.— Id. 

Where  case-made  was  served  within  extended 
time  and  notice  givsn  of  time  of  settling  and 
signinsT  it,  before  which  time  trial  judge  left 
state,  and  was  absent  nntil  after  time  limited 
by  statute  for  filing  case-made,  and  transcript 
of  evidence  was  essential  to  review,  the  convic- 
tion will  be  reversed,  and  new  trial  grant- 
ed.-Id. 

^:=>III4(1)  (CaLApp.)  In  prosecution  for  man- 
slaughter of  woman  with  whom  defendant  was 
living,  defendant  claiming  that  she  died  of  in- 
fluenza, the  Appellate  Court,  despite  any  state- 
ment of  counsel  to  the  trial  court,  cannot  re- 
verse conviction  for  refusal  to  grant  defend- 
ant's motion  for  an  order  directing  issuance  of  a 
subpoena  duces  tecum  directed  to  the  city  health 
officer,  and  requiring  production  of  the  certifi- 
cate pt  death  filed  with  him,  in  the  absence  of 
showing  that  such  certificate  gave  influenza  as 
the  cause  of  death.— People  v.  Bray,  183  P.  712. 
«=»!  124(3)  (Okl.Cr.App!)  Without  a  duly  au- 
thenticated transcript  of  the  testimony  taken 
upon  the  trial,  the  question  as  to  whether  the 
court  erred  in  overruling  a  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence,  is 
not  before  the  Criminal  Court  of  Appeals. — 
Whatiey  v.  State,  183  P.  925. 

(B)  AssiKunent  of  Errors  and  Briefs. 

•=•  1 1 30(2)  (Cal.App.)  On  appeal  from  convic- 
tion of  murder,  wnere  the  sole  argument  that 
the  trial  court  erred  in  refusing  instructions  is 
the  claim  the  refusal  to  give  each  and  all  of 
the  instructions  found  in  the  clerk's  transcript 
on  pages  of  certain  numbers  was  prejudicial 
error,  and  withdrew  full  consideration  of  the 
case  from  the  jury,  the  appellate  court  will  not 
trouble  to  examine  such  instructions  to  discov- 
er wherein  they  are  erroneous. — People  v.  Cas- 
tro  18*3  P   828 

«=^  1130(2)  (Okl.Cr-App.J  Where  plaintiff  In 
error  incorporates  it(  his  Brief  only  detached 
parts  of  a  paragraph  of  instructions  as  alleged 
error,  and  does  not  present  entire  paragraph 
and  treat  it  in  its  relation  to  entire  charge,  the 
Criminal  Court  of  Appeals  will  not  review  such 
assignment.— Rogers  v.  State,  183  P.  41. 


(CI)   Reirlevr. 

$s>M34(^)  (Cal.App.)  Upon  an  appeal  ^rom  an 
order  denying  a  motion  to  set  aside  a  judgment 
of  sentence  for  murder  entered  upon  defendant's 
plea  of  guilty,  the  decision  of  the  superior  court 
upon  the  question  of  accused's  entering  his  plea 
upon  misajppreheusion  or  in  ignorance  of  the 
scope  or  effect  of  such  plea  or  of  his  rights  will 
not  be  reviewed. — People  v.  Paraskevopolis,  183 
P.  585. 

«s>ll34(3)  (OkLCr.App.)  Where  it  appears 
that  if  a  judgment  of  conviction  was  executed 
the  term  of  imprisonment  would  have  been 
served,  and  where  no  appearance  was  made 
either  to  orally  argue  case  on  appeal  or  by  filing 
a  brief  for  plaiutiS  in  error,  the  criminal  court 
of  appeals  in  its  discretion  will  either  dismiss 
because  questions  involved  are  moot,  or  affirm 
under  its  rule  9  (165  Pac  x).— Smith  v.  State, 
183  P.  515. 

«=9ll34(3)  (Okl.(3l:.App.)  Where  a  demurrer  to 
an  information  or  indictment  containing  two 
counts  is  overruled,  and  the  state  then  dismisses 
one  of  such  counts,  whether  count  erred  in  over- 
ruling demurrer  to  count  dismissed  is  immateri- 
al, and  will  .  not  be  reviewed. — Middleton  v. 
State,  183  P.  626. 

<g=»II44(7)  (Okl.Cr_App.)  Without  a  proper 
record  affirmatively  snowing  the  contrary,  the 
presumption  is  that  the  court  had  continued  a 
case  for  a  presumptively  lawful  cause. — Weeks 
V.  State,  183  P.  m2. 

9=>  1 144(16)  (Cal.App.)  In  support  of  convic- 
tion, the  appellate  court  is  authorized  to  pre- 
sume that  tne  verdict  was  predicated  on  any 
theory  deducible  from  the  evidence  which  will 
support  the  charge  and  the  verdict. — People  v. 
Rose,  183  P.  874. 

(S=>  1 144(17)  (Okl.Cr.App^  Where  an  appeal  is 
taken  to  the  Criminal  Court  of  Appeals,  and 
record  fails  to  show  that  judgment  was  super- 
seded by  required  pupersedeas  bond  in  court 
below,  the  presumption  obtains  that  judgment 
was  immediately  carried  into  effect  by  Incarcera- 
tion in  the  penitentiary,  where  such  imprison- 
ment was  provided  in  the  judgment. — Smith  v. 
State,  183  P.  515. 

€=3 1 151  (Okl.Cr.App.)  To  cause  a  reversal  of 
a  conviction  for  the  denial  of  a  defendant's  mo- 
tion for  a  continuance,  it  must  be  clearly  shown 
that  denial  was  an  abuse  of  court's  discretion. 
— Boyer  v.  State,  183  P.  620. 
<S=»II59(2)  (OkLCr.App.)  Questions  of  fact  are 
to  be  decided  by  the  jury,  and,  where  the  evi- 
dence reasonably  supports  the  verdict,  the  judg- 
ment will  be  affirmed. — Freeman  t.  State,  18S 
P.  626. 

®=9|I59(4)  (Cal>A.pp.)  The  appellate  court,  ev- 
en with  the  added  powers  vested  in  it  with  re- 
spect to  review  of  questions  of  fact  by  Const, 
art.  6,  i  4M,  cannot  consider  the  evidence  to 
determine  whether  the  witnesses  on  whose  tes- 
timony the  jury  presumptively  predicated  a  ver- 
dict of  guilty  testified  to  the  truth  or  not— Peo- 
ple V.  Rose,  183  P.  874. 

«=>M59(4)  (Okl.  Cr.  App.)  The  credibility  of 
witnesses  and  the  weight  of  their  testimony  be- 
ing solely  a  question  for  jury,  the  Criminal 
Court  of  Appeals  if,  after  a  careful  examination 
of  evidence,  it  is  not  prepared  to  say  that  jury 
were  not  warranted  in  convicting,  will  affirm. — 
Jones  V.  State,  183  P.  518. 

«=>II59(4)  (Okl.Cr.App.)  Notwithstanding  it  is 
shown  that  a  witness  has  been  convicted  of  lar- 
ceny of  live  stock,  and  that  his  general  reputa- 
tion for  truth  is  bad,  the  jury  may  believe  his 
testimony  if  it  is  sufficient  to  legally  convict 
accused  of  offense  charged,  and  the  Criminal 
Court  of  Appeals  will  -not  set  aside  conviction, 
though  the  evidence  was  in  direct  conflict  with 
the  evidence  for  accused ;  the  credibility  of  wit- 
nesses being  exclusively  for  jury. — Cole  v.  State, 
ISa  P.  734. 

<S=9|I59(4)  (Okl.Cr.App.)  The  veracity  of  wit- 
nesses is  within  the  exclusive  province  of  the 
jury,  and  where  they  have  determined  it  the 
Criminal  C!ourt  of  Appeals  will  not  distuit)  their 
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Terdict  where  the  trial  is  free  from  preju- 
dicial error.— Thaxton  v.  State,  183  P.  926. 
^=>  1 159(4)  (Wyo.)  In  a  larceny  prosecution 
where  the  only  evidence  upon  which  the  jury 
could  rightfully  find  the  defendant  guilty  was 
testimony  of  a  witness  who  had  himself  pleaded 
guilty  to  the  larceny  of  a  horse,  considering 
witness's  character,  the  improbability  of  his 
story,  and  his  being  directly  contradicted  by  sev- 
eral witnesses  on  material  matters,  following  the 
rule  that  judgment  will  not  be  reversed  if  sup- 
ported by  substantial  credible  evidence,  held  that 
evidence  was  neither  substantial  nor  credible, 
'was  insufficient  to  sustain  a  conviction  and  war- 
ranted reversal.— Jones  v.  State,  183  P,  745. 
«=>  1163(5)  (Okl.Cr.App.)  In  view  of  fact  that 
defendant,  in  trial  for  unlawful  transportation 
of  liquors,  had  borne  a  reputation  as  a  law-abid- 
ing citizen  and  had  held  offices  in  county,  it 
could  not  be  assumed  that  refusal  of  an  affirma- 
tive instruction  covering  the  law  applicable  to 
his  testimony,  which,  it  true,  would  entitle  him 
to  an  acquittal,  was  not  prejudicial.— Peyton  v. 
State,  183  P.  639. 

«=»II65(1)  (Okl.Cr.App.)  A  defendant  cannot 
complain  of  an  error  that  cannot  operate  to  his 
prejudice.- WOson  v.  State,  1&3  P.  613. 
<S=  1 1 661/2(8)  (Okl.Cr.App.)  Where  defendant 
has  exhausted  his  peremptory  challenges,  it  is 
reversible  error  to  overrule  a  challenge  for 
cause  when  the  examination  of  juror,  and 
resolution  of  all  doubt  in  the  evidence  in 
favor  of  defendant,  shows  that  juror  is  not 
impartial.- Middleton  v.  State,  183  P.  626. 
<S=>II66'/2(12)  (OH.Cr.App.)  An  improper  re- 
mark by  court,  while  ruling  on  testimony  of  de- 
fendant s  witness,  which  was  in  effect  a  com- 
ment on  weight  of  evidence,  is  not  ground  for 
reversal,  where  court  thereafter  instructed  jury 
to  disregard  it,  and  where  Criminal  Court  of 
Appeals  on  examination  of  record  finds  that 
proof  of  defendant's  guilt  was  practically  undis- 
puted.—Wilson  V.  State,  183  P.  613. 
«=9l  169(1)  (Okl.Cr.App.)  The  admission  of  evi- 
dence not  germane  to  the  issues  involved,  but 
.which  in  no  wise  tends  to  show  defendant's 
guilt,  while  not  approved,  is  not  prejudicial 
error.— Waldon  v.  State,  183  P.  637. 
€=3 1 170(2)  (Cal.App.)  In  a  prosecution  for 
rape,  any  error  in  sustaining  the  district  attor- 
ney's objection  to  testimony  of  prosecutrix  ad- 
mitting that  on  preliminary  examination  she  had 
testified  to  certain  facts  contrary  to  her  testi- 
mony on  trial,  was  harmless  to  defendant, 
where  the  evidence  was  in  the  record  through 
reading  of  a  i^ortion  of  the  transcript  on  pre- 
liminary examination.— People  v.  Lopez,  183  P. 
674. 

«=9l  1701/2(3)  (N.M.)  Error  in  overruling  an 
objection  to  a  question  is  not  ground  for  revers- 
al, where  question  was  not  answered. — State  T. 
Parks,  183  P.  433. 

$=>  1 1 701/2(5)  (N.M.)  Rulings  upon  question  to 
a  witness  on  cross-examination,  although  er- 
roneous, are  no  ground  for  a  reversal,  where  no 
substantial  prejudice  results. — State  T.  Parks, 
183  P.  433. 

€=>  1172(1)  (Cal.App.)  In  a  prosecution  for 
aiding  a  prisoner  to  escape,  reiusing  a  request- 
ed instruction  that  defendant  must  have  known 
the  prisoner  was  in  legal  custody,  etc.,  is  not 
reversible  error  where  the  fact  was  so  appar- 
ent that  defendant  must  have  known  it. — People 
V.  Drevoir,  183  P.  370. 

<e=5>ll72(8)  (Okl.Cr.App.)  In  trial  for  riot,  an 
instruction  that  if  any  three  or  more  defend- 
ants feloniously  combined,  with  intent  to  use 
violence,  and  carried  weapons  or  were  disguised, 
and  violently  took  prosecuting  witness  from  a 
meeting,  they  should  be  found  guilty  as  charged 
and  assessed  punishment  at  not  less  than  2  or 
more  than  10  years,  and  that  if  they  advised  or 
encouraged  participants  in'  riot,  punishment 
should  be  assessed  for  not  less  than  2  or  more 
than  20  years,  was  not  prejudicial  under  the 
evidence  and  verdict. — Jobuson  v.  State,  183  P. 
026. 


«=»!I73(2)  (Cal.App.)  In  a  prosecution  for  ob- 
taining money  by  false  pretenses  on  a  forged 
check,  in  view  of  the  circumstances,  failure 
of  the  trial  court  to  explain  to  the  jury  the 
status  of  an  accomplice  as  a  witness,  and  how 
his  testimony  should  be  viewed  and  considered, 
as  required  by  Code  Civ.  Proc.  f  2061,  keU 
harmless  to  defendant.— People  v.  Rose,  183  V. 
874. 

<3=»II78  (Okl.Cr.App.)  Unless  an  inspection  of 
entire  record  shows  some  fundamental  error 
not  assigned,  only  such  errors  as  are  argued  in 
defendant's  brief  will  be  considered,  as  errors 
not  argued  will  be  regarded  as  abandoned. — 
Rogers  v.  State,  183  P.  41. 

(H)   Determination  and  DispoaMloa  oC 
Canae. 

^=91182  (Okl.CrJlpp.)  Where  no  appearance 
was  made  for  plaintiff  in  error  on  submission 
of  cause,  nor  an^  brief  filed  in  his  behalf,  and 
where  an  exammation  of  pleadings,  instmc- 
tions,  judgment,  and  sentence  disclosed  no  prej- 
udicial error,  the  judgment  would  be  affirmnl 
in  accordance  with  Criminal  Court  of  Appeals 
rule  9  (165  Pac.  x).— Boy  v.  State,  183  P.  42& 
€=»  I  i  82  (Okl.Cr.App.)  Where  no  appearance 
was  made  for  plaintiff  in  error  on  submission 
of  cause  nor  any  brief  filed  in  his  behalf,  and 
where  an  examination  of  the  pleadings,  instruc- 
tions, judgment,  and  sentence  disclosed  no  prej- 
udicial error,  the  judgment  would  be  affirmed 
in  accordance  with  Criminal  Court  of  Appeals 
Rule  9  (165  Pac.  x).— Smith  t.  State,  1^  P. 
429. 

<S=3|I82  (Okl.CT.App.)  Where  no  briefs  are 
filed  nor  argument  presented  on  appeal  from  a 
conviction,  the  Criminal  Court  of  Appeals  will 
examine  the  record,  and,  if  no  error  is  appar- 
ent, will  affirm.— Davis  v.  State,  183  P.  431. 
®=>II82  (Okl.Cr.App.)  Where  no  appearance 
was  made  for  plaintiff  in  error  on  submission 
of  cause,  nor  any  brief  filed  in  his  behalf,  and 
where  an  examination  of  pleadings,  instruc- 
tions, judgment,  and  sentence  disclosed  no  prej- 
udicial error,  the  judgment  would  be  affirmed  in 
accordance  with  Criminal  Court  of  Appeals 
rule  9  (165  Pac.  x).— Hughes  v.  State,  183  P. 
431. 

€=»II82  (Okl.Cr.App.)  Where  a  cause  on  ap- 
peal was  called  for  submission  and  no  appear- 
ance was  then  made  by  plaintiff  in  error  to 
orally  argue  the  case,  and  no  brief  was  filed 
in  his  behalf,  the  Attorney  General's  motion  to 
affirm  the  conviction  for  failure  to  diligently 
prosecute  the  appeal  would  Ue  sustained. — 
Bowers  v.  State,  183  P.  432. 
€=>M82  (Okl.Cr.App.)  Where  no  appearance 
was  made  for  plaintiff  in  error  on  submission 
of  cause,  nor  any  brief  filed  in  his  behalf,  ,and 
where  an  examination  of  pleadings,  instruc- 
tions, judgment,  and  sentence  disclosed  no  prej- 
udicial error,  the  judgment  would  be  affirmed 
in  accordance  with  Criminal  Court  of  Appeals 
Rule  »  (165  Pac  x).— Leddon  v.  State,  183  P. 
432. 

«=>H82  (OkLCr-App.)  Where  it  appears  that  if 
a  judgment  of  conviction  was  executed  the  term 
of  imprisonment  would  have  been  served,  and 
where  no  appearance  was  made  either  to  orally 
argue  case  on  appeal  or  by  filing  a  brief  for 
plaintiff  in  error,  the  Criminal  Court  of  A.ppeal8, 
in  its  discretion,  will  either  dismiss  because 
questions  involved  are  moot,  or  affirm  under  its 
rule  9  (165  Pac  x).— Smith  ».  State,  183  P. 
515. 

^s>l  r82  (OkLO.App.)  Where  there  was  no  ap- 
pearance for  plaintiffs  in  error,  nor  any  brief 
filed  in  their  behalf,  and  the  Criminal  Court  of 
Appeals,  on  examination  of  the  pleadings  and 
instructions,  judgment,  and  sentence  finds  no 
prejudicial  error,  the  judgment  will  be  affirmed 
in  accordance  with  its  rule  9  (165  Pac.  x). — 
Wilhite  V.  State,  183  P.  626. 
<S=3||84  (Okl.  Cr.  App.)  Where  information 
charged  embezslement,  and  court  charged  there- 
on, and  the  verdict  was  "Guilty  as  charged," 
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impogicg  two  years  in  penitentiary,  a  journal 
entry  showing  a  judgment  aa  of  conviction  for 
"robbery,"  with  sentence  for  two  years,  though 
minimum  punishment  for  robbery  is  five  years, 
would  b«  modified  by  substituting  "embekzle- 
ment"  for  •*roJi)bery."— Smith  v.  State,  188  V. 
515. 

0=»II86(4)  (Cal.)  Error  in  admitting  accusa- 
tory statements,  which  defendant  denied,  in  a 
murder  case,  held  harmless,  where  facts  in 
statements  were  established  by  other  proof,  in 
view  of  Const,  art.  6,  |  4)4,  prohibiting  rever- 
sals except  for  errors  subetantiaUy  injuring  ac- 
cused.—People  V.  Lapara,  183'P.  545. 
<8=>II86(4)  (Okl.Cr.App.)  Under  Bev.  Laws 
1910,  §  6006,  relating  to  harmless  error,  the 
Criminal  Court  of  Appeals  has  a  large  discre- 
tion in  determining  effect  of  errors,  and  each 
case  must  depend  upon  its  own  circumstances, 
as  it  is  court's  opinion  on  consideration  of  par- 
ticular record,  including  evidence,  that  controls 
as  to  whether  alleged  error  caused  a  miscarriage 
of  justice.— Wilson  v.  State,  183  P.  613. 

Rulings  of  trial  court,  if  conceded  to  be 
erroneous,  which  affect  no  substantial  right  of 
defendant,  must  be  regarded  as  technical  and 
insufficient  to  warrant  reversal  of  conviction  un- 
der Rev.  Iaws  1910,  |  6005.— Id. 
^=s>ll86(4)  (Okl.Cr.App.)  Where  an  examina- 
tion of  the  entire  record  shows  that  a  misdirec- 
tion of  jury  has  not  resulted  in  a  miscarriage  of 
justice  or  a  substantial  violation  of  a  constitu- 
tional or  statutory  right,  the  Criminal  Court  of 
Appeals  cannot  set  aside  a  conviction,  in  view 
of  Rev.  Laws  1010,  i  6005.— Cole  v.  State,  183 
P.  734. 

«=>II86(^  (Okl.Gr.App.)  Where  record  shows 
that  all  jurors  composing  regular  panel  were 
examined  npon  their  voir  dire  before  an  open 
venire  was  issued  for  additional  jurors,  the 
trial  court's  refusal  to  have  all  the  jurors  on  the 
regular  panel  called,  as  provided  in  Rev.  Laws 
1910,  i  5828,  when  case  was  called  for  trial, 
was  not  reversible  error,  as  when  it  is  clear  that 
defendant  was  not  deprived  of  any  substantia] 
right  or  privilege,  a  conviction  will  not  be  re- 
versed.—Johnson  V.  State,  183  P.  926. 

XVIX.   FimiSHMENT    AKS    FRBVXN- 
TION   OF   CRIME. 

«=3|2I3  (CaLApp.)  Pen.  Code,  §  288,  prohibit- 
ing any  lewd  or  lascivious  act  upon  or  with  a 
child  under  14,  held  not  to  anthorize  the  inflic- 
tion of  nnusnal  punishment,  within  the  meaning 
of  the  inhibition  of  Const.  Cal.  art  1,  S  6.— Peo- 
ple T.  Camp,  183  P.  845. 

CROPS. 

See  Sales,  «=>12,  197,  409,  418;    Tenancy  in 
Common,  ^=»43. 

CUSTOMS  AND  USAGES. 

See  Mines  and  Minerals,  $=9l4;  Sales,  0=>81. 

®s»l2(l)  (Cal.App.)  In  order  to  read  a  custom 
into  an  agreement,  it  is  necessary  to  show  that 
the  party  attempted  to  be  bound  had  actual  or 
constructive  knowledge  of  the  custom. — Van 
Degrift  v.  Mullen,  ISS  P.  361. 
®=3l3  (CaLApp.)  Where  there  is  a  statutory 
form  (Civ.  Code,  g  2948)  for  a  written  instru- 
ment. It  is  logical  to  iufer  that  parties  making 
an  agreement  which  is  silent  as  to  a  form  to 
be  used  had  the  legal  form  in  view,  rather 
than  another  form  customarily  used. — Van  De- 
grift V.  Mullen.  183  P.  351. 

In  purchaser's  action  to  recover  a  purchase 
price  installment,  evidence  that  a  mortgage 
form  containing  conditions  not  found  in  the 
statutory  form  .(Civ.  Code,  §  2948)  was  gener- 
ally used  in  the  county,  etc.,  held  insufficient 
to  show  that  parties  contracted  with  reference 
to  such  custom  or  intended  purchaser  should 
execute  such  a  mortgage,  instead  of  statutory 
form,  for  balance  of  purchase  price.— Id. 
^=3 1 8  (Okl.)  Suit  to  enforce  plaintiff's  rights 
under  an  oral  contract  to  procure  oil  and  gas 


leases,  and  to  be  "carried  for  an  eighth"  free 
in  first  well  on  each  tract  and  in  other  wells 
drilled,  the  drilling  expenses  to  be  paid  by  other 
party  if  nonproducing  or  out  of  production,  was 
not  within  rule  requiring  custom  of  particular 
place  and  local  commercial  usages  to  be  plead- 
ed before  they  can  b«  proved.- Winemiller  v. 
Page,  183  P.  501. 

DAMAGES. 

See  Assault  and  Battery,  <S=334,  40:  Brokers, 
€=>3S.  82;  Covenants,  «=>121;  Death,  <&=9 
52;  Evidence,  <S=>49»;  Insurance,  ®=>198; 
Landlord  and  'Tenant,  <S^48,  49,  291;  Levees, 
«=>9;  Libel  and  Slander,  €=>121;  Negli- 
gence, €=356;  New  Trial,  ^==76;  Pleading, 
<&=»236,  330;  Replevin,  <S=>79,  124;  Sales, 
«=>383,  418;  Trial,  <&=244,  397;  Vendor 
and  Purchaser,  €=»3;  Waters  and  Water 
Courses,  ®=>179. 

m.   GBODITDS  AMD  SUBJECTS  OF 

OOMFENSATOKT    DAMAGES. 

(A)     Direct     or     Remote,     Contlngrent,     or 

Proapectlve,  Comsequenoeai  or  Iiossea. 

<S=>40(2)  (Wash.)  Proepectiv*  profits  lost  by  a 
breach  of  contract  are  recoverable  if  they  can 
be  estimated  with  reasonable  certainty. — Nelson 
V.  Davenport,  183  P.  132. 

VU.  INADEQUATE   AND   EXCESSIVE 
DAMAGES. 

®::»I28  (Ariz.)  Damages  will  not  be  considered 
excessive,  unless  they  are  so  excessive  as  to 
strike  mankind,  at  first  blush,  as  being  beyond 
all  measure,  unreasonable,  and  outrageous,  and 
such  as  to  manifestly  show  ^ssion,  partiality, 
prejudice,  or  corruption. — United  Verde  Capper 
Co.  v.  Wiley,  183  P.  737. 

€=s»l3l(2)  (Cal.)  Where  plaintiff,  70  years  of 
age,  was  attacked  while  riding  a  bicycle  by 
two  vicious  dogs,  receiving  a  wound  in  his  leg 
which  had  to  be  dressed  twice  a  day  by  a  trained 
nurse  for  three  weeks,  during  which  be  was  con- 
fined to  his  home,  and  daily  for  three  weeks 
thereafter,  and  it  was  more  than  three  months 
before  he  could  walk  without  experiencing  pain, 
and  be  sustained  a  severe  nervous  shock,  which 
continued  until  time  of  trial,  a  verdict  of  $700 
is  not  excessive. — Smith  v.  Rover,  183  P.  600. 
«=»l32(e)  (Okl.)  Verdict  for  $8,423..S3  award- 
ed coal  miner  46  years  old,  earning  $5  per  day, 
for  crushing  of  his  hips  and  right  leg  and  partial 
paralysis  of  that  leg,  disabling  him  from  such 
work  for  about  2^  years,  and  causing  per- 
manent injury  and  continued  physical  pain, 
in  absence  of  any  record  showing  of  jury's  pas- 
sion or  prejudice,  was  not  excessive.- Whitehead 
Coal  Mining  Co.  v.  Schneider,  183  P.  40. 
«=>I32(6)  (Wash.)  Where  plaintiff  sustained 
injury  to  leg  so  that  bones  were  crushed  and 
splintered  and  protruded  through  fiesh,  making 
it  difficult  to  get  bones  united,  and  where  in- 
jury left  leg  permanently  crooked,  paining 
plaintiff  whenever  he  used  leg,  and  making  it 
impossible  to  continue  working  as  a  stevedore, 
in  which  occupation  he  had  been  earning  sub- 
stantial wages,  a  $6,300  verdict  was  not  exces- 
sive.- Lund  v.  Griffiths  &  Sprague  Stevedoring 
Co.,  183  P.  123. 

Vm.   PLEADING.  EVIDENCE.  AND 

ASSESSMENT. 

(A)  Pleaainir. 

€=>I43  (Aris.)  The  measure  of  damages  for  a 
servant's  personal  injury  is  not  the  difference 
between  his  earning  power  before  and  after  his 
injury,  but  under  general  allegations  of  a  com-- 
plaint  for  injury  resulting  in  the  loss  of  an  eye 
the  servant  was  entitled  to  damages  for  mental 
and  physical  suffering  caused  by  the  injury  and 
extraction  of  liis  eye. — United  Verde  Copper  Co. 
V.  Wiley,  183  P.  737. 

®=s>l59(.5)  (Wash.)  In  action  for  damages  to 
land  from  overflow,  where  complaint  specifically 
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ftDe^  Tariona  items  of  damage*,  without  re- 
ferring to  any  deposit  of  sand  or  gravel  on  tlie 
land,  evidence  to  prove  damage  to  land  from 
sand  or  gravel  held  inadmissible  as  not  within 
pleadings. — Anderson     v.    Rucker    Bros.,    183 

«=>l$3(l)  (Wash.)  To  recover  prospective  prof- 
its of  which  plaintiff  was  deprived  by  daend- 
ant's  breach  of  contract,  it  is  essential  to  estab- 
lish the  contract  and  its  breach,  and  then  tp 
furnish  proof  within  the  proper  measure  of 
damages.— Nelson  v.  Davenport,  183  P.  132. 
9=3 1 87  (Ariz.)  In  a  servant's  action  for  per- 
sonal injuries,  evidence  held  to  show  that  the 
loM  of  plaintiffs  eye  had  reduced  his  earning 
capacity.— United  Verde  Copper  Co.  v.  Wiley, 
183  P.  737. 

(C)  Proceedlnc*  tor  AsBessmemt. 

«S3206(1)  (N.M.)  Where  plaintiff  in  personal 
injury  case  voluntarily  exhibited  injury  to  his 
liead  to  jury  for  inspection,  denial  of  defend- 
ant's motion  to  compel  plaintiff  to  submit  to 
physical  examination  of  his  head  by  physi- 
cians named  by  defendant  was  error. — Holton  v. 
Janes,  183  P.  395. 

«=s2l6(7)  (Cal.App.)  An  instruction  that  if 
the  jury  believed  plaintiff  was  "liable"  to  con- 
tinual suffering  and  future  mental  anguish  and 
bodily  pain  the  verdict  should  be  commensurate 
therewith  was  erroneous,  since  Civ.  Code,  i 
3283,  provides  that  "damages  may  be  awarded 
in  a  judicial  proceeding,  tor  detriment  result- 
ing after  the  commencement  thereof,  or  certain 
to  result  in  the  future,"  and  the  word  "liable" 
must  be  construed,  not  as  referring  to  a  detri- 
ment certain  to  result,  but  rather  to  a  future 
possible  or  probable  happening  which  may  not 
actually  occur.— Saylor  v.  Taylor,  183  P.  843, 
845. 

DEATH. 

See  Appeal  and  Error,  €=31039;  limitation 
of  Actions,  ^=>130;  Master  and  Servant, 
«=>2C.O,  279,  281;  Principal  and  Agent,  «=» 
43;    Bailroads,  <S=334S. 

H.  ACTIONS   FOR   OAUSINO   DEATH. 
(A)   RlKltt  of  Aetlon  and  Defenaea. 

«=>!  I  (Okl.)  Rev.  Laws  1910,  {  5281,  creates  a 
right  of  action  for  damages  for  death  by  wrong- 
ful act  which  did  not  exist  at  common  law,  and 
which  does  not  obtain  in  the  absence  of  such 
act.— Kerley  v.  Hoehman,  183  P.  980. 

(B)  Jnrladictlon,  Venae,  mnd  litmltetlona. 

4=338  (Okl.)  The  limitation  of  two  years  pre- 
scribed by  Rev.  Laws  1910,  $  5281,  in  which 
action  for  death  must  be  commenced,  is  a  con- 
dition imposed  upon  exercise  of  the  right  of 
action  granted  by  the  act,  and  the  time  is  not 
extended  by  fraudulent  concealment  of  cause 
of  death.— Kerley  v.  Hoehman,  183  P.  980. 

The  two  years  fixed  by  Rev.  T^aws  1910,  i 
5281,  for  rommencement  of  an  action  for  death 
by  wrongful  act,  is  a  condition  of  the  liability 
and  action  thereby  created,  and  not  a  statute 
of  limitations,  and  commencement  of  action 
within  such  time  is  indispensable  to  the  lia- 
bility and  to  the  action,  notwithstanding  Const, 
art.  23,  i  7.— Id. 

(D)   Pleadins    and    BTidenee. 

4=352  (Cal.App.)  Allegation  of  complaint  for 
death,  that  plaintiff  has  been  damaged  through 
negligence  ot  defendant  and  by  death  of  her 
husband  in  the  sum  of  $50,000,  is  a  sufficient 
averment  that  she  had  suffered  pecuniary  loss  by 
bis  death  in  that  sum. — Ward  v.  Son  them  Pac. 
Co.,  183  P.  594. 

DEBT.  ACTION  OF. 

See  Account  Stated,  «=»7. 


DEDICATION. 

See  Boundaries,  4=920. 

I.   NATTJBE    Ain>    BEQUISITEB. 

4=3 1 9(1)  (CalApp.)  When  an  owner  of  a  tract 
of  land  plats  it  upon  a  map  designating  certain 
portions  as  pubuc  stieets  or  highways,  and 
thereafter  records  the  nr.ap  he  is  deemed  to  have 
made  an  offer  to  dedicate  tne  indicated  streets  to 
the  public  for  highway  purposes,  and  if  such 
dedication  is  accepted  it  becomes  irrevocable. — 
ElUott  V.  Mcintosh.  183  P.  692. 
4=331  (Cal.App.)  Where  the  owner  of  land 
plats  it  on  a  map  designating  streets  or  high- 
ways, and  records  the  map,  thereby  offering  to 
dedicate  the  streets  to  the  public,  by  such  dedi- 
cation alone  the  owner  does  not  part  with  title 
to  the  land  occupied  by  the  streets,  but  grants 
the  public  merely  an  easement  for  travel,  and 
on  failure  to  accept  the  dedication  the  base- 
ment expires  and  full  title  reverts  to  the  owner 
of  the  adjoining  land.— Elliott  v.  Mclntoeh,  183 
P.  692. 

4=>84  (Cal.App.)  Acceptance  of  a  landowner's 
offer  to  dedicate  streets  indicated  by  the  map  or 
plat  recorded  by  hlq|  must  be  evidenced  with- 
in a  reasonable  time  after  the  offer,  and,  if  not, 
the  owner  may  resume  possession  and  revoke 
his  offer.— Elliott  v.  Mcintosh,  183  P.  692. 
4=335(1)  (Cal.Ai>p.)  The  mere  filing  of  a  map 
designating  certain  portions  of  a  tract  as  streets 
docs  not  constitute  acceptance  of  their  dedica- 
tion.—ElUott  V.  Mcintosh,  183  P.  692. 

Acceptance  of  streets  offered  to  be  dedicated 
by  recordation  of  the  owner's  map  or  plat  may 
be  either  actual  or  implied,  by  the  formal  act 
of  the  public  authorities  having  jurisdiction. — id. 
4=»37  (Cal.App.)  Acceptance  of  streets  offered 
to  be  dedicated  by  recordation  of  the  owner's 
map  or  plat  may  be  either  actual,  or  Imirfied, 
by  the  formal  act  of  the  public  authorities  hav- 
ing jurisdiction,  or  by  mere  user  on  the  part  of 
the  public  long  enough  to  evidence  its  intention 
to  accept.— Elliott  v.  Mcintosh,  183  P.  692. 
4=>39  (CaLApp.)  If  lots  are  sold  by  number, 
and  not  by  metes  and  bounds  reference  being 
made  to  a  map  previously  prepared  by  the  own- 
er showing  streets  and  alleys,  and  recorded,  the 
owner,  original  dedicator  of  the  streets,  is  es- 
topped to  deny  that  the  pMrtions  designated  as 
streets  on  the  map  were  in  fact  dedicated  to  or 
accented  by  the  public.— Elliott  v.  Mclntoeh,  183 
P.  692. 

4=>4I  (Cal.App.)  If  an  owner,  having  record- 
ed a  map  showing  streets  laid  out,  sells  the  lots 
designated  thereon  by  specific  reference  to  the 
map,  he  is  presumed  to  have  made  an  irrevoca- 
ble de<Ucation  of  th'e  streets.— Elliott  t.  Mcin- 
tosh, 183  P.  692. 

DEEDS. 

See  Adverse  Possession,  ^3>113;  Appeal  and 
Error,  4=9907,  1010,  1036;  Boundaries.  ^s> 
20,33;  Covenants,  4=379,  96, 121;  Evidence, 
4=3353;  Execution,  4=»320:  Husband  and 
Wife,  4=»47,  49%,  119;  Indians,  4=339; 
lamitation  of  Actions,  4=347;  Mortgages; 
Pleading,  4=334;  Reformation  of  Instru- 
ments, 4=>25;  Vendor  and  Purchaser.  4=> 
SO,  86,  148,  170,  224,  334.  33S,  342;  Waters 
and  Water  Courses,  4=>152. 

X.  REQUISITES   AITD  VAUDITT. 

(A)  Natare  and  Bsaentlala  of  Oonvojraae* 
•a  In  General. 

€t=32  (Okl.)  Although  title  to  realty  may  have 
been  conveyed  to  a  grantee  under  Uie  statutes 
of  Arkansas  prior  to  statehood,  if  since  state- 
hood, and  since  Oklahoma  statutes  were  put  in 
force,  the  grantee  reconvened  to  original  gran- 
tor, such  title  is  determined  by  statutes  of 
Oklahoma.— Kent  v.  Tallent.  183  P.  422. 
4=325  (Okl.)  A  quitclaim  deed,  made  in  com- 
pliance with  Rev.  Laws  1910,  I  1161,  is  as  ef- 
fectual in  conveying  the  title  of  the  grantor  as 
is  a  warranty  deed;   the  distinction  being  that 
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in  a  quitclaim  deed  the  words  "and  warrant  the 
title  to  the  same"  are  omitted.— Tucker  v. 
Leonard,  183  P.  907. 

(D)  DdlTery. 

$=»S6(2)  (OrO  In  the  absence  at  intention  on 
the  part  of  parents  to  deliver  to  their  son  a 
deed  to  the  home  farm  in  consideration  of  his 
agreement  to  support  them,  there  was  no  deliv- 
ery o£  the  deed.— ttonck  v.  Houck,  183  P.  3. 
0=358(3)  (Or.)  Delivery  of  a  deed,  to  be  valid, 
must  be  such  as  deprives  the  grantor  of  the  pos- 
session and  control  of  the  instrument. — Houck 
y.  Houck,  183  P.  8. 

e=»60  (Cal.App.)  In  view  of  Civ.  Code,  $  1056, 
where  deeds  were  duly  delivered,  the  fact  that 
the  grantor  requested  that  they  should  not  be 
recorded  until  the  happening  of  some  future 
event,  does  not  affect  their  validity,  for  they 
would  pass  title  without  recordation. — Avery  v. 
Avery,  183  P.  453. 

(B)  Validity. 

«=>68(1%)  (Cal.App.V  If  one  is  able  to  under- 
stand the  nature  and  situation  of  his  proper- 
ty, his  relations  to  those  around  him,  and  the 
effect  of  his  acts,  and  is  free  from  delusion,  he 
is  cai)able  of  disposing  of  his  property,  notwith- 
standing he  Is  afflicted  with  symptoms  of  in- 
sanity which  later  necessitate  nis  commitment 
to  an  insane  asylum ;  hence  though  certificates 
of  medical  examiners  attached  to  a  judgment 
committing  one  as  an  insane  person  stated  the 
attack  of  insanity  began  1^  months  ago,  deeds 
made  by  the  one  committed  approximately  30 
days  earlier,  are  not  voidable  on  that  account, 
etc.— Avery  v.  Avery,  183  P.  403. 

in.  ooNSTBVOTioir  Aim  ofera- 

TIOH. 

(B)  Condlttons  and  Restrictions. 

4=9 149  (CaLApp.)  Condition  in  deed  of  fee-aim- 
ple  absolute  against  leasing  or  selling  to  ne- 
groes within  a  certain  time  is  within  the  com- 
mon-law rule,  of  which  Civ.  Code,  S  711,  is  de- 
claratory, that  "conditions  restraining  aliena- 
tion, when  repugnant  to  the  interest  created,  arc 
void."— Title  Guarantee  &  Trust  Co.  v.  Garrott, 
183  P.  470. 

Civ.  Code.  {  711,  declaring  that  conditions  re- 
straining alienation,  when  repngnant  to  the  in- 
terest created,  are  void,  is  applicable,  whether 
the  provision  be  a  condition  subsequent,  a  con- 
ditional limitation,  or  a  covenant. — Id. 
0=al56  (Cal.^  If  the  provisions  of  a  deed  re- 
garding building  restrictions  were  in  fact  con- 
ditions, and  not  covenants,  the  defendants, 
owners  of  other  lots  with  similar  restrictions 
in  deeds  from  a  common  grantor,  were  not  en- 
titled to  enforce  them  as  against  olnintiCF,  where 
the  reversion  clause  of  plaintiffs  deed  ran  in 
favor  of  grantor,  his  heirs  and  assigns,  which 
does  not  inoliide  the  defendants,  since  under 
Civ.  Code.  H  -768.  1046,  by  "assigns"  must  be 
meant  assignees  of  the  reversion  or  rieht  of  re- 
entry.—Wehier  T.  Graham,  183  P.  945. 

IV.   PX^EABINO   AND   EVIDENCE. 

^9 1 94(1)  (Or.)  In  suit  by  a  son  against  his 
mother  and  the  other  children  of  her  and  her 
deceased  husband  to  recover  the  home  farm 
daimed  to  have  been  deeded  to  him  in  consid- 
eration of  his  agreement  to  support  his  parents, 
the  burden  to  prove  delivery  of  the  deed  to  the 
son  was  upon  him.— Houck  v.  Houck,  183  P.  3. 
«s>l95  (Cal.App.)  Under  Civ.  Code,  §{  158, 
2235,  2231,  2224,  conveyance  by  husband  to 
wife,  in  view  of  their  confidential  relations,  is 
presumed  to  be  without  sufficient  consideration. 
—Williamson  v.  Williamson,  183  P.  301. 
«=>I96(3)  (Cal.App.)  Under  Civ.  Code,  $§  158, 
2224,  2231,  2235,  conveyance  by  husband  to 
wife,  in  view  of  their  confidential  relations,  is 
presumed  to  be  not  only  without  sufiScicnt  con- 

183P.-C5    ' 


sideration,  but  the  result  of  undue  influence.— 
Williamson  v.  WilUamson,  183  P.  301. 
«=»20a(l)  (Or.)  In  suit  by  a  son  against  his 
mother  and  the  other  cbUdren  of  her  and  the 
deceased  father  to  recover  the  home  farm  claim- 
ed to  have  been  deeded  to  him  in  conslderstioa 
of  his  agreement  to  support  his  parents,  evidence 
held  to  ediow  that  it  was  not  the  pnrpose  of  the 
parents  at  the  time  of  the  alleged  transaction 
to  deliver  their  deed  to  the  son  or  part  with 
title  to  the  property.— Honck  v.  Houck,  183  P.  8. 
9=>2II(4)  (CalApp.)  Evidence  held  to  show 
that  defendant  husband,  uninfluenced  other  than 
by  a  situation  due  to  his  own  wrongful  acts, 
and  prompted  by  a  desire  to  secure  n  dismissal 
of  the  action  wherein  his  wife  was  declared  en- 
titled to  a  divorce,  conveyed  the  property  in 
question  to  her  as  her  sole  and  separate  estate. 
—Williamson  v.  Williamson,  183  P.  301. 

DEMAND. 

See-  Corporations,  €=>116. 

DEPOSITIONS. 

See  Process,  0s»119. 

DEPOSITS  IN  COURT. 

See  Appeal  and  £rror,  4=91107. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  «=321;  Executors  and  Admin- 
istrators; Husband  and  Wife,  «s>278,  279; 
Indians,  «=9l8,  28;   Wills. 

m.   RIGHTS  AND  UABIUTIEH  OF 
HEIRS  AND  DIVTRIBirTEES. 

(A)   Nature  and   Eatabllabment   of   Rights 
In  General. 

«=»69  (OU.)  Where  a  husband  bequeathed  to 
his  wife  one-third  of  his  real  estate  in  trust, 
and  the  remaining  two-thirds  to  certain  of  his 
children,  naming  them,  in  trust,  all  to  be  held 
by  a  trustee  until  the  youngest  child  then  liv- 
ing becomes  of  age,  one-third  interest  to  be 
then  conveyed  to  the  wife,  and  the  remaining 
two-thirds  to  be  divided  among  the  children, 
the  income  pending  the  trust  to  the  use  of  the 
wife  and  _  children  in  the  proportions  named, 
the  provision  was  in  contravention  of  Rev.  Laws 
191(),  i  8341,  making  the  wife  the  forced  heir 
of  her  husband.- Hill  v.  Bttckholts,  183  P.  42. 
Tender  Ilev.  Laws  1910,  §  8341,  husband  and 
wife  while  married  each  becomes  the  forced  heir 
of  the  other  to  one-third  of  the  property  owned 
by  each  respectively,  and  such  interest  cannot 
be  bequeathed  by  the  other  from  said  heir,  and, 
where  it  constitutes  real  estate,  the  estate  of 
the  owner  therein  is  meant,  whether  it  be  the 
fee  or  a  lesser  estate. — Id. 
0s>7l(3)  (Okl.)  Petition  in  an  action  by  a  wife 
to  recover  her  undivided  third  interest  in  the 
real  and  por.<:onal  estate  of  her  deceased  hus- 
band, to  which  she  was  a  forced  heir  under 
Rev.  Laws  1910,  {  8341,  held  to  state  a  cause 
of  action.— Hill  v.  Buckholts,  183  P.  42. 
<&=>7 1  (7)  (Cal.)  A  findingv  in  proceedings  to  de- 
termine heirship,  that  widow  was  not  entitled 
to  any  part  of  estate,  held  to  import  a  finding 
that  settlement  agreement  between  widow,  ana 
deceased  bad  not  been  obtained  through  duress 
or  undue  influence.— In  r«  McOleUand's  Estate, 
183  P.  798. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  €=110,  468,  479,  487, 
499,  640,  744.  773,  781-801;  Certiorori,  «=» 
60;  Criminal  Law,  <S=»302,  576,  1134,  1182; 
Divorce,  $=3182,  186;  Master  and  Servant, 
<S=»264;  Replevin,  «=3l24;  Trial,  «=s>163, 
384. 
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XI.  ZKVOI.i;ifTART. 

<8=>60(1)-  (Cal.App.)  Code  Civ.  Proc.  g  683,  pro- 
Tiding  for  dismissal  of  action  for  want  of  prose- 
cution on  defendant's  motion,  wlien  plaintiff 
has  for  two  years  after  answer  faUed  to  bring 
aach  action  to  trial,  and  section  581a,  providing 
that  an  action  shall  be  dismissed  unless  sam- 
mons  shall  have  been  issued  within  one  year,  and 
service  and  return  made  within  three  years, 
after  its  commencement,  merely  fixed  a  limit 
beyond  which  the  court's  discretion  ceases,  and 
do  notprevent  the  court  from  dismissing  ear- 
lier.—Watterson  V.  Hillside  Water  Co.,  183  P. 
502. 

®=360(3)  (CaLApp.)  Where  notices  of  motions 
to  dismiss  as  to  each  defendant  were  made  more 
than  two  years  after  commencement,  and  as  to 
one  defendant  before  summons  had  been  served, 
and  as  to  the  other  approximately  one  month 
after  service,  and  after  demurrer,  but  before 
answer,  held,  that  it  was  not  an  abuse  of  the 
court's  discretion  to  dismiss,  although  plaintiff's 
affidavits  showed  plaintift  had  delayed  because 
desiring  advice  of  decision  in  different  case,  and 
that  one  of  hig.attorneys  had  died,  and  that  he 
had  acted  under  belief  that  Code  Civ.  Proc.  i 
581a,  allowed  three  years  from  date  of  filing 
complaint  within  which  to  serve  summons. — 
Watterson  v.  Hillside  Water  Co..  183  P.  692. 

DISORDERLY  CONDUCT. 

See  Criminal  Law,  «=»598.     , 

DISORDERLY  HOUSE. 

9=9 1 7  (Okl.Cr.App.)  Evidence  held  to  sustain  a 
conviction  of  keeping  a  house  of  ill  fame. — Born- 
hdm  v.  SUte,  183  P.  514. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Counties,  9=>139;  Criminal  Law,  ®=> 
722%.  726,  1037,  1090:  Grand  Jury,  «=>33, 
84;    Witnesses,  «s>274,  340. 

9=»3(1)  (Okl.Cr.App.}  If  county  attorney,  under 
pressure  from  grand  jury,  caused  resignation  of 
an  assistant  and  appointment  of  another  to  fill 
vacancy,  the  fact  that  such  appointee  filed  with 
county  commissioners  a  claim  for  his  services 
before  grand  jury  after  duly  qualifying,  did  not 
render  his  appointment  void. — Middleton  v. 
State,  183  P.  626. 

DIVORCE. 

See  Equity,  «s»65;  Executors  and  Adminis- 
trators, (S=>188;  Husband  and  Wife,  ^=> 
285%,  289,  297;  Parent  and  Child,  «=»2; 
Pleading,  «=»148. 

m.  DEFENSES. 

9=»54  (Cal.)  In  a  wife's  seiiarate  maintenance 
action  a  finding  that  plaintiff  was  entitled  to 
divorce  on  grounds  of  extreme  cruelty  precludes 
defendant  husband  from  securing  a  divorce  on 
his  cross-complaint,  even  if  he  could  have  es- 
tablished plaintiff's  cruelty. — Mattaon  v.  Matt- 
son,  183  P.  443. 

(S=>56  (CaLApp.)  Under  Civ.  Code,  J  111,  subd. 
2,  and  section  114,  divorce  must  be  denied 
where  collusion  appears. — Lanktree  v.  Lank- 
tree,  183  P.  954, 

XV.  JURISDIOTIOK,    PROCEEDINOS, 

AND   REI.IEF. 

(D)   B-rldence. 

«=»I27(4)  (Cal.)  Corroboration,  in  action  for 
divorce  for  cruelty,  may  be  sufficient,  though 
weak ;  the  nature '  of  the  cruelty  being  of  a 
character  making  corroboration  di£Scult. — Brau- 
tigam  V.  Brautigam,  183  P.  529. 
^=3 1 30  (Cal.App.)  Conflicting  evidence  held  to 
sustain  the  trial  court's  action  in  denying  a 
divorce  upon  grounds  of  extreme  cruelty,  al- 


though ten  witnesses  testified  for  plaintiff 
against  three  for  defendant,  in  view  ol  Code 
Civ.  Proc.  i  2061,  providing  that  the  greater 
number  of  witnesses  is  not  conclusive,  etc. — 
Barrow  v.  Barrow,  188  P.  304. 

(F)  Jndscmeiit  or  Decree. 

«=>I65(3)  (Cal-App.)  If  court  haa  not  lost  Jn- 
risdiction,  a  collusive  divorce  decree  should  be 
set  aside  on  suggestion,  and  -may  be  set  aside 
by  court  of  its  own  motion.— Lanktree  v.  Lank- 
tree,  183  P.  954. 

Where  a  collusive  divorce  decree  haa  become 
final,  equity  will  not  interfere  at  the  instance 
of  either  party,  in  absence  of  showing  of  co- 
ercion, imposition,  or  fraud  upon  complaining 
party. — Id. 

Divorce  decree,  secured  by  wife  pursuant  to 
husband's  agreement  not  to  contest  suit,  in  con- 
sideration of  wife's  settlement  of  property 
rights,  will  not  l>e  set  aside  after  time  within 
which  to  appeal  and  to  move  under  Code  Qiv. 
Proc.  §  473,  has  elapsed,  upon  wife's  complaint 
that  husband  misrepresented  valuation  of  his 
property  and  that  he  did  not  desire  to  marry 
another ;  the  wife  herself  having  been  at  fault 
in  procuring  collusive  decree. — Id. 
®=3l69  (Cal.App.)  A  court,  which  had  denied 
a  wife's  application  for  divorce,  is  without  ju- 
risdiction to  restrain  her  from  entering  her 
husband's  separate  property,  which  she  had 
selected  for  homestead  purposes,  pursuant  to 
Civ.  Code,  §8  1238,  1262  et  seq.— Barrow  v. 
Barrow,  183  P.  365. 

(O)  Appeal. 

®=>I8I  (Okl.)  Notice  of  appeal  from  a  divorce 
decree,  awarding  permanent  alimony  and  cus- 
tody of  a  minor  child,  must  be  filed  within  ten 
days  from  date  of  decree,  and  appeal  must  be 
perfected  within  four  months,  as  prescribed  by 
Rev.  Laws  1910,  |  4971,  otherwise  Supreme 
Court  has  no  jurisdiction  of  appeaL— -Linkugel 
V.  Linkugel,  183  P.  56. 

®=>I82  (Okl.)  On  appeal  to  review  a  decree  of 
divorce  awarding  permanent  alimony,  the  Su- 
preme Court  may  enforce  payment  of  temporary 
alimony  pending  appeal,  and  plaintiff  in  error, 
failing  to  make  such  payment  as  directed  by  the 
court  after  an  opportunity  to  be  heard,  may  be 
adjudged  in  contempt  and  punished,  which  pun- 
ishment may  include  a  dismissal  of  his  appeal. 
— Hansing  v.  Hansing,  183  P.  978. 

A  party  appealing  from  a  judgment  of  a  dis- 
trict court,  awarding  divorce  and  permanent 
alimony,  must  assume  the  burden  of  paying 
temporary  alimony  pendente  lite,  when  so  or- 
dered by  the  court. — Id. 

(^=3182  (Wash.)  Pending  an  appeal  in  a  divorce 
action,  the  lower  court  has  not  jurisdiction  to 
modify  or  alter  the  decree  as  far  as  it  re- 
lates to  custody  of  children,  but  such  applica- 
tion must  be  made  to  Supreme  Court  even 
though  a  supersedeas  bond  haa  been  given.— 
State  V.  Superior  Court  of  Yakim'a  County.  183 
P.  63. 

On  application  by  a  party  to  a  divorce  ac- 
tion for  a 'writ  to  prohibit  the  trial  court  from 
entering  a  decree  in  a  habeas  corpus  proceeding 
brought  to  obtain  possession  of  a  child,  pend- 
ing an  appeal,  the  Supreme  Court,  whicii  alone 
has  jurisdiction  of  questions  concerning  the 
custody  of  children  pending  the  appeal,  may 
treat  the  application  for  wnt  of  prohibition  as 
an  original  application  for  custody  of  the  child. 
^Id. 

On  application  in  the  Supreme  Court  for  writ 
of  habeas  corpus  to  obtain  custody  of  a  child 
and  to  enforce  a  decree  of  the  lower  court  in  a 
divorce  action,  in  which  an  appeal  is  pending, 
the  court  will  leave  the  child  m  the  position  in 
which  it  was  when  the  appeal  was  taken;  tlie 
record  disclosing  no  condition  inapplicable  to 
the  welfare  of  the  child. — Id. 
«=3|86  (Okl.)  Punishment  of  plaintiff  in  error 
for  contempt  in  failing  to  make  payment  of  tem- 
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porary  olimon:^  pending  appeal,  may  include  a 
dismissal  of  ma  appeaL— Uausing  v.  Hansing, 
183  P.  978. 

V.   AUMOmr,  AIXOWAHOES,  AND 
DISPOSITIOir  OF  PBOPERTT. 

^B>239  (Cal.App.)  In  action  tor  divorce  and 
for  division  of  alleged  community  property, 
where  defendant  denied  tlie  allegations  as  to 
community  property,  alleging  the  property  to 
be  his  own  separate  property,  a  finding  by  the 
court  that  the  property  was  defendant's  sepa- 
rate property  aid  not  convert  the  cause  of 
action  for  divorce  to  one  to  quiet  title,  but  was 
a  finding  upon  an  issue  invited  by  plaintiff  by 
proper  allegation  in  her  complaint,  which  al- 
legation was  denied  by  the  answer. — Barrow 
V.  Barrow,  183  P.  364. 

^=3250  (Cal.App.)  In  divorce  snit,  where  di- 
vorce was  demed  plaintiff  wife,  findings  were 
not  erroneous  in  failing  to  refer  to  money 
loaned  by  plaintiff  to  defendant,  since,  if  any- 
thing was  due  her  and  she  had  not  slept  on  her 
rights,  she  had  an  adequate  remedy  for  recov- 
ery thereof  in  an  actios  at  law. — Barrow  v. 
Barrow,  183  P.  364. 

«=»267  (Cal.App.)  Under  Civ.  Code.  »  136, 
140,  and  in  view  of  Code  Civ.  Proc.  (  671,  the 
court  which  in  her  divorce  suit  had  granted  a 
wife  a  decree  for  maintenance,  did  not  exceed 
its  jurisdiction.  In  appointing  receiver  to  take 
custody  of  and  sell  the  husband's  property  to 
satisfy  such  decree  for  maintenance,  on  any 
ground  that  the  Judgment  upon  either  the  com- 
munity property  or  the  separate  property  of  the 
husband  created  a  lien  which  must  be  fore- 
closed to  become  effective.— Lisenbee  v.  Liscn- 
bee.  183  P.  862. 

4s>286  (CalJVpp.)  In  the  absence  of  appeal 
from  the  decree  in  a  divorce  action,  the  appel- 
late court,  on  the  husband's  appeal  from  an  or- 
der appointing  receiver  of  the  proceeds  of  his 
realty  after  failure  to  comply  with  the  terms 
of  the  decree  in  the  divorce  suit,  cannot  review 
the  question  whether  the  superior  court  in  a  di- 
vorce proceeding  has  jurisdiction  to  deal  with 
the  separate  property  of  the  spouses. — Lisenbee 
V.  Lisenbee,  183  P.  862. 

DOGS. 

See  Animals,  4=970,  72,  74,  81;  Damages,  ^» 
131. 

DOMICILE. 

See  Corporations,  4=»52,  666;  Husband  and 
Wife,  <8=>28«,  206,  308;  Pleading,  <S=>148; 
Venue,  «=>22,  41. 

DRAINS. 

See  Judgment,  «=3518,  682,  746;  Vendor  and 
Purchaser,  «=3229. 

n.  ASSESSMENTS  AITO  SPECIAL 
TAXES. 

«=985  (Cal.App.)  The  provisions  of  Pol.  Code, 
i  3466,  requiring  assessments  against  land  in 
reclamation  districts  to  be  collected  and  paid  in 
installments,  is  mandatory ;  the  onlv  discretion- 
ary power  vested  thereby  relating  to  the 
amounts  of  installments  and  times  of  their  pay- 
ment—Reclamation Dist.  785  V.  Lovdal  Bros. 
Co.,  183  P.  BOa 

4=390  (CaLApp.)  A  complaint  by  a  reclamation 
district  to  foreclose  an  assessment  lien  does  not 
state  a  cause  of  action  where  it  shows  that  the 
landowners  were  not  allowed  their  right  under 
Pol.  Code,  I  3466,  to  pay  the  assessment  in  in- 
stallments, and  any  action  to  collect  the  whole 
prior  to  failure  to  pay  such  an  installment  is 
premature.— Keclamation  Dist.  785  t.  Lovdal 
Bros.  Co.,  183  P.  598. 

Although  Pol.  Code,  S  3466,  relating  to  recla- 
mation district  assessments,  provided  for  filing 
a  lis  pendens  with  the  county  recorder  in  ac- 
tions to  collect  delinquent  installments,  section 
3493^  authorizing  action*  to  validate 


ments,  contained  no  such  provision;  and  aino« 
Code  Civ.  Proc.  {  409,  requiring  such  notice, 
relates  entirely  to  actions  invdlving  title  or  pos- 
session  of  real  property,  an  action  to  validate 
a  re^mation  assessment,  which  became  •  lien 
on  the  land,  under  Pol.  Code,  S  3463,  did  not  re- 
quire filing  of  lis  i>endens. — Id. 

In  an  action  by  a  reclamation  district  under 
Pol.  Code,  {  34931/^,  to  validate  assessments, 
which  requires  defendants  to  answer  the  com- 
plaint within  10  days  when  served  with  sum- 
mons within  the  state,  where  the  summons  re- 
quired defendant  to  so  answer,  "if  served  with- 
in the  said  county,"  and  "within  30  days"  "if 
served  elsewhere,'  and  the  return  showed  serv- 
ice within  the  county,  the  service  must  be  held 
to  be  in  compliance  with  the  statute,  in  riew  of 
the  liberal  construction  required  by  Code  Civ. 
Proc.  i  4.— Id. 

That  the  tmatees  of  a  reclamation  district 
misappropriated  funds  is  no  defense  to  an  ac- 
tion to  collect  an  assessment  validated  previons 
to  such  miaappropriation,  and  a  ■  judgment 
against  the  trustees  for  the  amount  alleged  to 
have  been  misappropriated,  to  which  the  district 
was  not  a  party,  is  inadmissible  in  evidence. — 
Id. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DRUNKARDS. 

See  Homicide,  4=»199. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=9258-320. 

EASEMENTS. 

See  Covenants,  4=>69;  Dedication,  4=331: 
Vendor  and  Purchaser.  4=>219;  Waters  and 
Water  Courses,  4=s>151. 

EJECTMENT. 

See  Adverse  Possession,  ®=>113;    Appeal  and 
•   Error,  4=>907;    Judgment,  4=s>682;   Vendor 
and  Purchaser,  ^=>296. 

X.  BIGHT  OF  ACTIOir  AlCD  DE< 
FENSES. 

4=s>IO  (Cal.App.)  Plaintiff  in  ejectment,  who, 
with  her  husband,  was  in  actual  possession  of 
the  premises  in  dispute  for  more  than  29  years 
until  ousted  by  defendants'  immediate  predeces- 
sor, during  all  of  which  time  the  premises  had 
been  occupied  and  cultivated  by  plaintiff's  hus- 
band, as  against  defendants  was  in  actual  prior 
and  lawfnl  possession,  entitled  to  maintain  eject- 
ment, aince_  where  neither  party  relies  on  a  pa- 
per title  orior  actual  possession  will  support  the 
action.— ElUott  v.  Mcintosh,  183  P.  692. 

'  m.   FliEADING  AITD   EVIDENCE. 

4=>86(1)  (Cal.App.)  Actual  possession  estab- 
lishes presumption  of  title  and  right  to  posses- 
sion in  an  ejectment  suit  which  can  only  be 
overcome  by  proof  of  anterior  possession  or 
title  from  a  paramount  source.— Western  Cali- 
fornia Land  Co.  t.  Welch,  183  P.  169. 

ELECTION  OF  REMEDIES. 

See  Landlord  and  Tenant,  4=349;  Vendor  and 
Purchaser,  4=>842;   Venue,  4==>22. 

ELECTIONS. 

See  Highways,  4=>127;  Mandamus,  4=370; 
Schools  and  School  Districts,  4=>44. 

ELECTRICITY. 

4=3 1 4(2)  (Cal.App.)  The  duty  of  an  electric 
power  company  was  not  absolutely  to  insulate 
or  otherwise  make  safe  its  guy  wires  in  any 
particular  manner,  but  to  make  them  safe  under  j 
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all  the  exigencies  offered  by  the  surrounding 
circumstances. — Royal  Indemnity  Co.  v.  Mid- 
land CountieB  Public  Service  Corporation,  183 
P.  960. 

In  reaching  conclusion  as  to  whether  a  ^wer 
company  was  negligent  in  not  guarding  against 
the  breakage  of  guy  wires  at  the  top  as  well  as 
at  the  bottom,  the  jury  should  consider  the  na- 
ture of  the  country  in  which  the  pole  was  sit- 
uated, the  occupations  of  the  persons  living 
thereabouts,  and  the  usual  precautions  taken 
under  similar  circumstances.— Id. 
•=>I8(1)  (Cal_App.)  One  working  in  a  barley 
field  at  the  foot  of  a  pole  of  an  electric  power 
company  held  not  guilty  of  contributory  negli- 
gence in  attempting  to  back  a  horse  off  a  guy 
wire  to  the  pole  which  such  horse  had  straddled, 
the  action  resulting  in  a  breaking  of  the  strands 
of  the  wire  and  a  consequent  shock  to  the  person 
through  the  horse. — Royal  Indemnity  Co.  v.  Mid- 
land Counties  Public  Service  Corporation,  183 
F.  960. 

«=»I9(5)  (Cal.App.)  Evidence  held  to  justify 
finding  that  defendant  electric  power  company 
should  have  anticipated  that  the  guy  vvire  sup- 
IMrting  a  pole  carrying  high-power  wires  might 
be  subjected  to  sufficient  strain,  by  contact  with 
the  usual  instrumentalities  employed  in  farming 
operations,  to  cause  a  breaking  or  tearing  away 
of  the  strands  of  the  wire,  and  a  consequent 
sagging,  and  should  have  iiisulated  such-  wire 
so  as  to  avoid  injury  to  one  working  on  the 
land.— Royal  Indemnity  Co.  v.  Midland  Coun- 
ties Public  Service  Corporation,  183  P.  960. 

In  view  of  the  idiyaical  conditions  of  the  place 
where  the  pole  was  situated,  and  the  use  to 
which  the  land  was  put,  that  of  farming,  jury 
lield  justified  in  finding  that  defendant  electric 
power  company  had  reason  to  anticipate  injury 
to  one  working  on  the  land  near  the  base  of 
the  pole  when  a  horse  straddled  a  guy  wire  and 
struggled  in  being  backed  off,  causing  the 
strands  of  the  wire  to  break. — Id. 
®=3l9(13)  (Cal.App.)  In  an  action  against  a 
power  company  to  recover  by  subrogation  for 
damages  fOr  personal  injuries  received  by  an- 
other than  plaintiff,  plaintiff  being  a  workmen's 
compensation  insurer  and  having  paid  the  loss, 
instructions  held  to  cover  the  point  that  in  de- 
termining the  company's  negligence,  in  relation 
to  its  maintenance  of  a  pole  and  high-power 
wires,  the  jury  should  consider  the  surrounding 
circumstances,  etc. — Royal  Indemnity  Co.  v. 
Midland  Counties  Public  Service  Corporation, 
188  P.  960. 

EMBEZZLEMENT. 

See  Criminal  Law,  <S='11S4;    Indictment  and 
Information,   <=>125. 

^=?5  (Cal.App^  In  embezzlement  there  is  no 
intent  at  the  time  of  taking  to  steal  or  wrong- 
fully appropriate  the  property,  but  accused, 
having  rightfully  come  into  possession  thereaft- 
er, forms  the  intent  fraudulently  to  convert  the 
property  to  his  own  use. — People  v.  Mills  Sing, 
183  P.  805. 

iS=924  (Okl.CrJlpp.)  A  requested  instruction 
that  the  presence  of  defendant  when  aiding, 
abetting,  or  advising  the  embezzlement  charged 
was  necessary  to  a  conviction,  was  incorrect ; 
Rev.  Laws  1910,  §  7437.  not  specifying  presence 
as  an  essential  element  of  such  crime. — Middle- 
ton  V.  State,  183  P.  626. 

«=926  (Okl.Cr.App.)  Count  of  indictment  alleg- 
ing that  one  W.,  as  treasurer  of  a  county,  offi- 
cially received  certain  pnblic  moneys,  funds, 
etc.,  for  the  state,  the  county,  etc.,  and  embez- 
zled a  certain  amount  thereof,  and  that  defend- 
ant knowingly  and  feloniously  procured,  aided, 
and  abetted  the  embezzlement,  was  sufficient.- 
Middletcn  v.  State,  183  P.  626. 

EMINENT  DOMAIN. 

See  Levees,  ^=>d,  11. 


EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  ®=>930;  Constitution- 
al Law,  <g=^245,  301;  Jury,  «=»32;  Master 
and  Servant,  <g=>ll,  88,  204,  264,  265,  2S4. 
291;    Statutes,  <g==»117. 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Constitutional  Law,  «=3237-250. 

EQUITY. 

See  Appeal  and  Error,  €=920,  1009;  Divorce, 
^=3165;  Injunction;  Joint  Adventures,  $=> 
5:  Justices  of  the  Peace,  ^=>128;  Municipal 
Corporations.  $=3511;  Partition;  Pledges, 
€=s>56:  Prohibition,  <e=>10,  11;  Public  Lands, 
<S=>125,  128,  139;  Quieting  Titie;  Reforma- 
tion of  Instruments;  Specific  Performance; 
Trusts. 

I.  tVBJSDlOTIOV,  PBINCIPUSS,  AXD 
1CAXIM9. 

(A)  Natare,  Oroandu,  8«b)eots,  and  Bzteml 
of  JarlndietloB  In  General. 

€=39(1)  (C'al.App.)  In  an  equity  suit  to  reform 
a  land  sale  contract  and  for  recovery  of  amount 
paid  thereon,  the  court  can  retain  jurisdiction 
to  adjust  all  the  rights  and  equities  of  the  re- 
spective parties  that  are  within  the  issues  and 
disclosed  by  the  evidence. — McAuliff  t.  Mc- 
Fudden,  1&3  P.  870. 

i&=>39(2j  (Okl.)  Where  court  of  equity  assumes 
jurisdiction  of  controversy  on  some  ground  oth- 
er than  accounting  involved,  and  where  account- 
ing is  necessary  for  full  settlement  of  controver- 
sy, it  will  generally  proceed  to  decree  it  and  set- 
tle whole  controversy,  even  to  extent  of  settling 
matters  of  purely  legal  cognizance. — Probst  v. 
Bearman,  183  P.  886. 

(C)  Prtnclplea  and  Maxima  of  Baaity. 

ig=»65(l)  (CaLApp.)  Equity  will  leave  parties 
to  fraudulent  transaction  where  they  have  plac- 
ed themselves. — Lanktree  v.  Lanktree,  183  P. 
954. 

^»65(3)  (CalApp.)  In  wife's  action  to  have 
divorce  decree  set  aside,  where  complaint  shows 
wife  at  fault  in  having  procured  collusive  de- 
cree, court,  in  sustaining  demurrer  to  complaint, 
will  not  permit  amendment  of  complaint  chang- 
ing allegations  regarding  her  contract ;  wife  not 
having  come  into  court  with  dean  hands. — Lank- 
tree T.  Lanktree,  183  P.  834. 

n.  LACHES  AND  STAI.E  DEHAKDB. 

<E=s)87(l)  (Cfel.App.)  The  defense  of  laches  is 
available  whenever  a  demand  or  other  prelim- 
inary action  is  necessary  on  the  part  of  plain- 
tiff, and  such  action  is  not  taken  within  the 
period  of  limitations.— People  v.  Magee,  183 
P.  289. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

See  Criminal  Law,  ®=>564,  1172. 

«=>5  (Cal.App.)  In  a  prosecution  for  aiding  a 
prisoner  to  escape,  it  is  immaterial  whether 
accused  knew  that  the  custody  of  the  prisoner 
was  legal.— People  v.  Dreroir,  183  P.  870. 
<&=>9  (Cal.App.)  Where  evidence  shows  de- 
fendant and  a  fellow  prisoner  in  a  county  jail 
assaulted  a  deputy  sheriff  and  escaped,  etc.,  an 
information  against  defendant  for  aiding  the 
other  prisoner  to  escape  is  not  fatally  defec- 
tive for  failure  to  allege  that  defendant  knew 
his  companion  was  in  legal  custody. — People  v. 
Drevoir.  1S3  P.  370. 

€=>I0  (Cal.App.)  In  a  prosecution  for  aiding 
a  fellow  prisoner  to  escape,  evidence  that  ac- 
cused and  his  companion  assaulted  a  deputy 
sheriff,  that  both  escaped  from  jail,  and  that 
only  accused  was  recaptured,  etc.,  keld  to  aoa- 
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tain  a  convkti<»t  ajtainst  defendant's  explana- 
tion that  he  was  aiding  sheriff  to  prevent  the 
other  prisoner  from  escapiuE.— People  t.  Dre- 
voir.  183  P.  370. 

9=9 1 1  (Cal.App.)  In  a  prosecution  for  aiding  a 
fellow  prisoner  to  escape,  an  instruction  held 
to  give  defendant  the  benefit  of  every  principle 
of  law  to  which  he  was  entitled. — People  v. 
Drevoir,  183  P.  370. 

ESCROWS. 

See  Corporations,  €=>155. 

9=»l  (Or.)  Bepoeit,  by  the  vendors  of  a  tract, 
in  a  specified  bank,  of  deeds  conveying  lots  to 
buyers  of  snch  lots  from  the  vendees  of  the 
tract,  held  ti  fall  compliance  by  the  vendors  with 
their  Bgreement  to  place  such  deeds  in  escrow 
in  the  Dank,  an  "escrow"  being  an  instrument 
imiiorting  obligation  deposited  with  a  stranger 
or  third  party,  to  be  held  until  the  performance 
of  a  condition,  and  then  delivere<],  though  the 
time  given  to  some  of  the  lot  purchasers  to  pay 
extended  the  time  beyond  the  contractual  four- 
year  period  of  payment  for  the  whole  tract. — 
McPherson  v.  Barbour,  183  P.  762, 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Joint  Tenancy;  life  Es- 
tates;   PerpetuitieB;    Tenancy  in  Common; 

wais. 

ESTOPPEL 

Bee  Banks  and  Banking,  «s»261;    Dedication, 

«s>39;    Execntion,  ®=a302;    Ouaranty.  ^=3 

21;    Judgment,    <t=3746;     Mechanics'   Liens, 

'     ®s>277:      Principal     and     Surety,     ^=»12li; 

Wills,  «=»792. 

in.  EQUTTABU!  ESTOPPEX.. 

(A)    Blatnrc  and  RnMentlalu  In  General. 

4s>62(5)  (Cal.App.)  City  was  not  estopped  to 
destroy  wooden  building  constructed  and  main- 
tained within  fire  limits  in  violation  of  City 
and  County  of  San  Francisco  Ordinance  No, 
1198,  though  buildiitg  permit  to  construct  build- 
ing was  issued  by  board  of  public  worlus,  the 
right  to  destroy  building  being  an  exercise  of 
police  power  which  cannot  be  bartered  away. 
— Maguire  v.  Reardon,  183  P.  303. 

(B)  Pleadlnc  Bvldeaee,  Trial,  and  B*- 
vle-«r. 

4=9llO  (Cal.)  In  an  action  for  libel,  defend- 
ant publishing  company's  failure  to  plead  an  es- 
toppel against  plaintiffs,  because  the  false  infor- 
mation had  been  obtained  through  their  agent, 
rendered  the  defense  unavailable. — Mahana  v. 
Echo  Pub.  Co.,  183  P.  800. 

EVIDENCE. 

See  CoDstitiitional  T^aw,  «=>47,  70;  Criminal: 
Law,  $=»322-564;  Limitation  of  Actions,  ®=> 
197;  New  Trial,  <@=70,  71.  99,  104,  108,  139, 
159;   Pleading,  ^=>330.  403;    Witnesses. 

Reception  at  trial,  see  Criminal  Law,  4=>673; 
Trial.  <S=09-62. 

For  evidence  as  to  particular  facts  or  issues 
or  in  particular  actions  or  proceedings,  see 
also  the  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  See 
Appeal  and  Error. 

I.  JTJBICIAI.  NOnOE. 

^»6  (Cal.)  Judicial  notice  may  be  taken  re- 
garding the  period  of  gestation. — In  re  McXa- 
mara's  Estate,  183  P.  552. 

Judicial  notice  will  be  taken  that  304  days  ex- 
ceeds the  normal  gestation  period. — Id. 
€=>9  (N.M.)  It  is  a  matter  of  common  knowl- 
edge, of  which  courts  will  take  notice,  that  the 
question  of  the  impairment  of  vision  is  capable 
of  exact  demonstration  by  expert  examination. 
— Holton  V.  Janes.  183  P.  395. 


<e=3lO(l)  (Cal.)  Judicial  notice  will  be  taken 
that  there  are  vast  areas  of  timber  lands  in  the 
state  of  Washington.— Nichols  v.  Moore,  183  P. 
531. 

®=>5I  (Cal.)  Judicial  notice  may  be  taken  re- 
garding the  period  of  gestation,  and  the  court 
may  inform  itself  from  technical  publications, 
etc.— In  le  McNamara's  Estate,  183  P.  552. 

H.  FBESIIMFTlOirS. 

9=s>S3  (Cal.)  When  we  say  that  a  certain  "in< 
ference'  is  warranted  by  certain  facts  proved, 
we  mean  no  more  than  that  jury  is  reasonably 
warranted  in  making  that  deduction  from  those 
facts,  under  Code  Civ.  Proc.  §  1958.— Manpin  v. 
Solomon,  183  P.  198. 

9=363  (CaLApp.)  There  is  a  legal  presumption 
of  sanity  in  regard  to  every  man. — Avery  v.  Av- 
ery, 183  P.  453. 

<&=365  (Okl.)  An  attorney,  who  as  administrator 
was  authorized  by  the  sole  heir,  under  order  of 
the  county  court,  to  disburse  to  her  a  certain 
amount  of  intestate's  estate,  was  bound  to  know 
and  is  presumed  to  know  the  limitations  which 
the  law  places  upon  the  authority  of  an  attor- 
ney.— Vinson  v.  Davis,  183  P.  902. 
9=>67(3)  (Cal.App.)  A  Judgment  declaring  on« 
judicially  insane,  and  committing  him,  estab- 
lishes insanity  only  as  of  the  date  of  tne  judg- 
ment, for  there  is  a  legal  presumption  of  sanity 
in  regard  to  every  man,  and  proof  of  insanity  at 
one  time  carries  no  presumption  of  its  past  ex- 
istence.— AveiT  V.  Avery,  183  P.  468. 
9=>7I  (Or.)  There  is  a  strong  presumption 
that  a  letter  or  postcard  marked  and  addressed 
to  dsfandant,  and  mailed  by  plaintiff,  was  re- 
ceived by  the  defendant,  and  whether  this  pre- 
sumption was  overcome  by  defendant's  evidence 
was  a  question  of  fact  for  the  jury. — Coffey  v. 
Northwestern  Hospital  Ass'n,  183  P.  762. 
9=>80(1)  (Wyo.)  As  to  interest  after  maturity 
the  laws  of  Colorado,  where  notes  were  made 
payable,  will  be  presumed  the  same  as  laws  of 
Wyoming  until  the  contrary  is  shown. — ^H.  B. 
Wright  ft  Co.  V.  DoQglas,  183  P.  786. 

IV.  REIAVANOT.      MATERIAX- 

ZTT,    AITD    COMPETENCT 

INOEKEItAIb 

(A)  Facto  In  Issue  and  Relevant  to  laaaes. 

9s»ll3(8)  (Idaho)  The  price  paid  for  property 
is  not  evidence  of  its  market  value.- Ringer  v. 
Wilkin,  183  P.  986. 

<S=»II3(10)  (Idaho)  Proof  of  the  cost  of  exca- 
vating a  cellar  and  constructing  buildings  is  not 
competent  as  proof  of  the  market  value  of  real 
estate  of  which  they  form  a  part — Ringer  v. 
WUkin,  183  P.  986. 

9=>II7  (Wash.)  In  an  action  for  breach  of  a 
contract  to  purchase  scrap  iron,  objection  was 
properly  sustained  to  defendant  buyer's  question 
to  its  manager  if  a  particular  person  was  a 
salesman  for  plaintiff  seller,  the  material  mat- 
ter being  what  was  done  in  the  particular  case 
by  such  salesman,  while  the  witness  hod  al- 
ready testified  that  he  could  not  say  that  he, 
the  salesman,  had  authority  to  contract  for  his 
house.— Bernstein  v.  Schwartz,  183  P.  105. 

(B)  Rea  Gestie. 

®s>l2l(8)  (CaLApp.)  In  an  action  for  the  con- 
version of  corporate  stock  by  the  trustee  under 
a  pooling  agreement,  testimony  as  to  declara- 
tions made  by  the  promoter  of  the  company  to 
plaintiff,  though  not  in  the  presence  of  defend- 
ant, tending  to  dispute  defendant's  claim  of 
ownership  of  the  stock  in  the  promoter,  held 
admissible  as  part  of  the  res  geste.— Schaad  v. 
Barceloux,  183  P.  716. 

rC)   similar  Facta  and  Traaaactlona. 

®=9l35fl)  (Cni.App.)  In  an  action  in  equity 
by  a  stockholder  to  enjoin  execution  and  set 
aside  a  judgment  in  favor  of  an  individual  de- 
fendant   against    the    company,    the    judgment 
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being  claimed  to  have  been  obtained  by  fraud 
and  collusion  between  the  individual  defendants 
and  the  directors  of  the  company,  having  been 
obtained  by  one  individual  defendant  aB_  as- 
signee of  a  claim  of  salary  of  the  other,  a  direc- 
tor and  the  president  of  the  company,  evidence  of 
a  subsequent  transaction  whereby  the  directors 
of  the  company  fraudulently  endeavored  to  prof- 
it by  a  sale  of  the  company  s  property  on  execu- 
tion held  inadmissible  to  show  fraud  in  the 
transactions  leading  up  to  the  judgment. — Wal- 
berg  V.  Underwood,  183  P.  254. 

The  surrounding  facts  and  circumstances  may 
be  liberally  used  in  determining  fraud,  and  sub- 
sequent conduct  and  declarations  of  the  parties 
may  be  shown  in  evidence  of  antecedent  fraud 
If  they  are  sach  as  are  related  to  the  principal 
transaction  so  that  a  logical  and  legal  inference 
may  be  drawn. — Id. 

(D)   Materlalitr. 

4s»l47  (CaLApp.)  In  action  against  street  rail- 
way for  injuries  to  passenger,  where  defense 
was  that  alleged  accident  had  not  occurred, 
testimony  of  crews  of  cars  which,  according  to 
schedule,  passed  the  point  where  the  passenger 
claimed  to  have  boarded  car,  from  a  short  time 
prior  to  until  a  short  time  after  time  she  claim- 
ed to  have  boarded  it,  that  no  such  accident  oc- 
curred upon  the  cars  they  were  operating  was 
admissible,  though  negative  in  character. — Ez- 
posito  V.  United  Railroads  of  San  Francisco, 
183  P.  676. 

V.  BEST  Arm  SECONDABY  EVIDENOE. 

<S=>I58(26)  (Wash.)  The  fact  of  incorporation 
may  be  proved  by  oral  testimony.— Umpqua 
Valley  Fruit  Union  v.  North  Pacific  Fruit  Dis- 
tributors, 183  P.  101. 

«=»I78(2)  (Wash.)  In  an  action  against  ft  res- 
taurant keeper  for  breach  of  his-  contract  to 
famish  garbage  to  plaintiff  for  use  in  fattening 
hogs,  testimony  of  a  witness,  who  hauled  the 
garbage  with  reference  to  the  regularity  of 
weight  o'  ^^^  daily  hauls,  etc.,  held  admissible, 
after  plaintiff  testified  that  certain  written 
statements  of  the  weight  of  loads  had  been  lost 
before  trial.— Nelson  v.  Davenport,  183  P.  132. 
9=>I78(9)  (Cal.  App.)  In  an  action  by  an  as- 
signee of  a  foreign  judgment,  a  certified  copy  of 
an  assignment  of  the  judgment  as  recorded  in 
the  court  where  the  judgment  was  rendered  was 
properly  admitted  in  evidence,  where  the  evi- 
dence was  undisputed  that  the  original  assign- 
ment which  had  been  made  and  delivered  to 
plaintiff  was  lost,  and  that  the  lost  assignment 
was  in  the  same  form  as  the  one  shown  in  the 
record. — Flickinger  v.  McKesson,  183  P.  195, 

Vm.   DEOXiARATIOirS. 

(A)   Natare,  Form,  and  laeldents  la  C(cn- 
eral. 

4=>269(2)  (Cal.)  In  action  involving  the  legiti- 
macy of  a  child,  declarations  by  the  mother's 
husband,  made  when  she  left  him,  that  he  was 

going  to  another  town,  held  admissible. — In  re 
IcNamara's  Estate,  183  P.  552. 

(B)  Br  Deeedeat*  Acalaat  Interests 

^E9276  (CaLApp.)  In  a  beneficiary's  action  on 
a  life  policy,  which  authorized  insured  to 
change  his  beneficiary,  statements  made  by  in- 
sured, inconsistent  with  his  representations  to 
defendant  insurer,  are  ordinarily  admissible  as 
declarations  agaixist  the  insored's  interest.- 
McEwen  v.  New  York  life  Ins.  Co.,  183  P. 
373. 

Where  a  life  policy,  authorizing  an  insured 
to  change  his  beneficiary,  is  given  by  insured 
to  the  beneficiary,  statements  made  by  insured 
inconsistent  with  his  representations  to  de- 
fendant insurer  are  inadmissible  in  an  action 
by  the  beneficiary  on  the  poHcy.— Id. 


(O)  Aa  «<»   Pedlarree,  Birtb,  aad  Helatlaa- 
ablp. 

0=3291  (Cal.)  In  action  involving  the  legitima- 
cy of  a  child,  declarations  by  the  mother's  de- 
ceased paramour  that  he  was  the  child's  father 
is  admissible  to  show  legitimation  by  adop- 
tion, pursuant  to  Civ.  Code  §  230,  and  also  un- 
der Code  Civ.  Proc.  i  1870,  subd.  4,  providing 
that  declarations  by  a  deceased  regarding  per- 
sons related  to  him  constitute  competent  evi- 
dence.—In  re  McNamara's  Estate,  183  P.  532. 

IX.   HEABSAT. 

€=3317(4)  (Cal.App.)  In  an  action  against  a 
canal  company  for  the  cost  of  completing  its 
canal  brought  as  on  a  new  contract  by  the 
surety  for  the  contractor,  testimony  that  the 
witnesses  had  heard  a  director  of  the  canal  ctm- 
pany  say  that  he  had  seen  a  third  person  in- 
terested in  companies  having  business  relations 
with  the  canal  company,  and  that  such  person 
had  stated  he  was  glad  plaintiff  had  gone  on 
with  the  work,  etc.,  held  properly  stricken  aa 
hearsay. — Watterson  ▼.  Owens  River  Canal  Co., 
183  P.  816. 

X.  DOOUMEiriART     EVIDENCE. 

(B)   Bxempllflcatlons,      Traanerlpta,      aad 

Certified  Copies. 

^»348(2)  (Cal.App.)  In  an  action  on  a  foreign 
judgment,  a  certificate  of  the  clerk  of  the  for- 
eign court  that  papers  offered  in  evidence  "are 
true  and  correct  copies"  of  certain  enumerated 
records,  "as  full  and  complete  as  the  same  re- 
mains on  file  and  of  record  in  my  office,"  will  be 
held  sufficient  aa  against  an  objection  that  it 
fails  to  certify  "that  the  papers  are  copies  of 
the  originals  on  the  file  in  this  office." — ^Flickin- 
ger v.  McKesson,  183  P.  195. 

In  an  action  on  a  foreign  judgment,  the  certifi- 
cate of  authentication  of  the  clerk  of  the  foreign 
court  will  not  be  held  insufficient  in  that  the 
words  "county  clerk  of  county  of  P.  and  ex 
officio"  were  erased  from  before  the  words  "clerk 
of  the  district  court  of  said  P.  county,"  where 
the  judge  certified  that  he  was  the  clerk,  and 
that  bis  signature  was  genuine,  although  the 
clerk  in  his  certificate  to  the  official  character  of 
the  judge  did  not  erase  such  descriptive  words, 
and,  although  such  erasures  were  unexplain- 
ed.—Id. 

(C)   Private  'Wrttlnv*  aad  Pablieatfoaa. 

€=>353(3)  (Cal.)  Recitals  in  a  50  year  old  deed 
relating  to  the  property  conveyed  are  competent 
evidence  of  the  facts  recited,  even  as  against 
strangers  to  the  title. — Garbarino  v.  Noce,  183 

A  50  year  old  deed  held  admissible  to  show  a 
declaration  by  the  grantor  while  in  possession 
that  he  then  claimed  full  ownership  of  a  ditch 
and  water  right. — Id. 

XI.   FAROI.   OB  EXTRIHSIO   EVI- 
DENCE AFFECTINO  \7BIT- 

nros. 

(A)  Contradictlnsr,  Varyinar.  or  Addinv  to 
Terms   of  IVrittea   laatrameat. 

<S=>397(1)  (OkL)  In  the  absence  of  accident  or 
mistake  of  fact,  parol  evidence  is  inadmissible 
to  vary  the  terms  of  a  written  contract.— Shaw 
V.  Hutton,  183  P.  477. 

i&=>422  (CaLApp.)  In  land  broker's  action  upon 
principal  8  written  agreement  to  pa^  commissiou 
pro  rata  as  purchase  price  was  paid,  parol  evi- 
dence was  admissible  to  show  that  the  princi- 
pal's contracts  with  purchasers  were  in  full 
force  at  time  of  assignment  thereof  by  princi- 
pal.—Ratzlaff  V.  Trainor-Desmond  Co.,  183 
P.  269.  V 

€=3424  (Cal.App.)  It  is  competent  for  one  sued 
as  master  for  the  negligence  of  his  alleged  serv- 
ant, where  the  written  contract  bears  evidence 
of  that  relation,  to  show,  by  parol  evidence, 
that  he  and  his  alleged  servant  by  their  conduct 
put  a  different  construction  upon  their  contract 
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and  treated  each  other  as  contiactee  and  inde- 
pendent contractor. — ^Luckie  7.  Diamond  Coal 
Co.,  183  P.  17a 

(B)   iBiralldaHac  IVrlttea   Inatmaieat. 

4=s>429  (Okl.)  Parol  proof  is  always  admissible 
to  show  that  a  negotiable  instrument  was  not  in 
fact  delivered,  and  never  in  fact  took  effect.— 
Shaw  V.  Button,  183  P.  477. 
«=s>434(ll)  (Cal.App.)  In  view  of  Civ.  Code,  |{ 
1566,  1667,  in  an  action  for  cancellation  of  a 
contract  for  the  purchase  hy  plaintiffs  of  terri- 
torial rights  in  a  patent,  plaintiffs,  in  attempting 
to  show  actual  fraud,  as  defined  by  section  1672, 
and  which  is  always  a  question  of  fact  by  sec- 
tion 1674,  were  entitled  to  show  all  the  mistep- 
reeoitations  which  were  matters  of  ■  inducement 
for  entering  into  the  written  contract.— Bechtold 
V.  Coney,  183  P.  841. 

(C)  Separate    or    Babaeqaeat    Oral   A«ree- 

meat. 

«=»44l(7)  (Caljl.pp.)  An  oral  agreement  that 
certain  tile  work  for  defendant's  residence 
should  be  done  according  to  a  sample  held  in- 
admissible, as  an  attempt  to  vary  and  modify 
by  parol  a  subsequent  written  contract  gov- 
erning the  work.— Bruner  v.  Hegyi,  183  P. 
368. 

e=944l(ll)  (Or.)  Parol  evidence  that  indoraer 
and  Indorsee  of  a  note  agreed  that  indorsee 
would  enforce  payment  only  frpm  maker  is  in- 
competent because  contradicting  the  written 
contract  of  iudoraement— NickeU  v.  Bradshaw, 
183  P.  12. 

«S9442(1)  (Cal-App.)  The  test  of  whether  parol 
evidence  is  admissible  as  an  exception  to  the 
rule  that  where  terms  of  an  agreement  have 
been  reduced  to  writing  no  evidence  of  other 
negotiations  or  terms  is  admissible,  under  Civ. 
Code,  f  1625,  and  Code  Civ.  Proc.  {  1856,  is  the 
completeness  or  incompleteness  of  the  written 
contract,  and  whether  it  contains  all  the  terms 
of  the  agreement  which  is  to  be  determined 
from  an  inspection  of  the  contract  itself. — Hud- 
son V.  Bameson,  183  P.  274. 
«=>442(1)  (CaLApp.)  Where  mortgagor,  pend- 
ing foreclosure,  conveyed  property  to  trustee 
named  in  a  deed  of  trust  constituting  another 
incumbrance  upon  the  property,  in  consideration 
of  trustee's  agreement  to  try  to  sell  property 
and  give  mortgagor  half  of  profit,  letter  stating 
such  agreement,  being  silent  as  to  time  within 
which  trustee  was  to  try  to  make  sale,  could 
be  explained  by  parol  testimony,  showing  that 
trustee's  efforts  to  sell  were  to  be  made  before 
property  had  been  sold  under  the  mortgage  be- 
ing foreclosed.— Mackeyv.  Bridge,  183  P.  572. 
€=3442(5)  (Cal.App.)  Written  contract  between 
owner  and  architect  giving  architect,  as  compen- 
sation for  his  services,  7  per  cent,  of  the  entire 
cost  of  the  construction  of  house  and  garage 
without  stating  or  limiting  the  cost  of  the  con- 
struction, was  incomplete,  entitling  owner  to  in- 
troduce parol  evidence  as  to  limit  of  cost  of 
construction. — Hudson  v.  Bameson,  183  P.  274. 
€=>444(7)  (Okl.)  Where  defendants  accepted  a 
draft,  and  it  was  indorsed,  "We  guarantee  pay- 
ment," signed  by  defendants,  the  unconditional 
guaranty  was  a  complete  contract,  and  parol 
evidence  was  inadmissible  to  vary  its  terma  by 
showing  that  it  was  in  fact  conditional ;  Rev. 
Laws,  1010,  S  942,  providing  that  written  con- 
tract supersedes  all  oral  negotiations,  etc. — 
Shaw  v.-  Hutton,  183  P.  477. 

(D)  ConatrnctlOB    or   Applleatloa    of   I>aa- 

saave  of  'Writtea  lastraBieat. 

4s>457  (Okl.)  Where  a  written  contract  contains 
words  of  a  technical  nature  connected  with  some 
art,  occupation,  etc.,  and  unintelligible  to  the 
common  reader,  yet  susceptible  of  a  definite  in- 
terpretation by  experts,  parol  evidence  is  ad- 
minible  to  explain  words,  and  so  effectuate  in- 
tention of  parties.— Winemiller  v.  Page,  183  P. 
601. 


Suit  to  enforce  plaintiff's  rights  under  an  oral 
contract  to  procure  oil  and  gas  leases,  and  to  be 
"carried  for  an  eighth"  free  in  first  well  on 
each  tract  and  in  other  wells,  the  drilling  ex- 
penses to  be  paid  by  other  party  if  nonproducing 
or  out  of  production,  was  within  rule  admitting 
parol  evidence  to  explain  that  term  among  ou 
men  in  Oklahoma  oil  country. — Id. 
$=»460  (3)  (Cal.)  In  action  for  breaching  a  con- 
tract which  compromised  defcndant's  failure  to 
convey  certain  property,  oral  testimony  identi- 
fying the  land  which  it  had  been  asrreed  to  con- 
vey held  admissible.- Slankard  v.  Wagnon,  183 
P.  562. 

xn.  opiKioir  ETiDEiroE. 


(A)     Ooaclnslonm     aad     Opialoaa    of    ^TIU 
aeaaea  la  Geaeral. 

$s»47l(19)  (Okl.)  In  servant's  action  for  per- 
sonal injury  resulting  from  failure  to  furni^  a 
reasonably  safe  place  and  reasonably  safe  appli- 
ances in  which  and  with  which  to  work,  while 
he  may  show  every  fact  essential  to  support  his 
allegations  of  negligence,  they  must  be  shown 
by  facts  and  not  by  statement  of  mere  conclu- 
sions.—Federal  Oil  &  Gas  Co.  V.  Campbell,  183 
P.  894 ;  Okmulgee  Window  Glaas  C^.  v.  Bright, 
183  P.  898. 
<=>472(1)  (Okl.)  Generally,    a   witness   cannot 

S've  an  opinion  as  to  existence  of  an  ultimate 
ct.— Federal  Oil  &  Gas  Co.  v.  CampbeU,  183  P. 
894;  Okmulgee  Window  Glass  Co.  v.  Bright, 
183  P.  898. 

«=»498  (Wash.)  In  an  action  against  a  hotel 
keeper  for  breach  of  his  contract  to  furnish  gar- 
bage to  plaintiff  for  use  in  fattening  hogs,  tes- 
timony of  plaintiff  and  oth^s  qualified  as  to  the 
amount  of  pork  fat  a  ton  of  garbage  would  rea- 
sonably produce,  the  market  for  hogs  that  could 
be  purchased  to  fatten,  etc.,  held  admissible  to 
assist  the  jury  in  calcnlatinR  plaintiff's  lost 
profits.— Nelson  v.  Davenport,  183  P.  132. 
$=>50l(7)  (Idaho)  On  issue  as  to  market  value 
of  land  and  buildings  as  a  whole,  testimony  of 
a  witness  who  expressly  stated  that  he  does  not 
know  anything  about  market  values,  but  esti- 
mates value  as  he  would  in  fire  insurance  losses, 
is  incompetent— Ringer  v.  Wilkin,  183  P.  986. 

(B)  Snbjeota  of  Expert  Teatlaioax. 

€=9306  (Okl.)  Generally,  a  witness  cannot  glv« 
an  opinion  as  to  existence  of  an  ultimate  fact, 
there  being  an  exception  when  question  of 
science  or  peculiar  skill  is  involved  so  that  on 
facts  in  evidence  one  of  ordinary  understanding 
and  experience  cannot  draw  a  proper  conclusion, 
in  which  case  one  skilled  in  that  science  may 
state  his  opinion  drawn  from  facts  proven. — 
Federal  Oil  ft  Gas  Co.  v.  Campbell,  183  P.  894 ; 
Okmulgee  Window  Glass  Co.  ▼.  Bright,  183  P. 


XIV.   WEIOHT   AND    SUFFIGIEirOT. 

«=:>5B6(2)  (Cal.App.)  The  negative  character  of 
testimony  affects  its  weight  and  sufficiency.— 
E)xposito  T.  United  Railroads  of  San  Francisco, 
183  P.  576. 

€=3S96(1)  (CaLApp.)  Conclusive  proof  is  never 
necessary  to  justify  the  verdict  of  a  jury.— Ex- 
posito  V.  United  Railroads  of  San  Francisco, 
183  P.  576. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  «=>499,  502,  619,  563- 
655,  873,  907,  918;   Criminal  Law,  «s»1090; 
^  New  Trial,  «=»189. 

n.  SETTUBICENT,  SIONHrO,  AMD 
FIUKO. 

«S=>43(2)  (CaLApp.)  Where  bill  of  exceptions 
was  settled  on  a  date  beyond  the  time  allowed 
by  law,  and  appellant  failed  to  incorporate  any 
matter  which  might  excuse  its  delay,  the  bill 
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though  settled,  cannot  be  considered  on  appeal. 
—Rossi  V.  Scott,  Magner  &  Miller,  183  P.  263. 
♦=»56(4)  (Cal-App.)  Order  relieving  appellants 
from  effect  of  failure  to  have  bill  engrossed 
within  ten  days  after  original  proceeding  was 
valid,  though  made  after  expiration  of  six-month 
period  limited  by  Code  Civ.  Proc.  §  473,  where 
proceedings  for  obtaining  such  relief  were  com- 
menced within  such  period. — Doyle  v.  Brad- 
shaw.  183  P.  185.*^ 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  <S=>38,  82,  100 ;  Vendor  and  Pur- 
chaser, ^=>15,  65. 

^=3>3(1)  (CalApp.)  One  cannot  have  a  contract 
for  exchange  of  land  for  corporate  stock  annul- 
led on  the  ground  that  the  other  party  made 
false  representations,  where  such  representa- 
tions were  not  relied  on. — ^Arendt  v.  McConnell, 
183  P.  202. 

$=9 1 1  (CaLApp.)  An  action,  treated  as  one  for 
rescission  of  exchange  of  contracts  for  lands, 
held  barred  by  laches,  being  brought  3%  years 
after  plaintiff  had  demanded  rescission  and  de- 
fendant had  refused  unloss  he  should  be  paid 
a  certain  sum,  and  after  defendant  had  disposed 
of  the  property  obtained  from  plaintiff. — Rams- 
dell  V.  Raymond.  183  P.  569. 
■®=!>I3(3)  (Cal.App.)  Fraudulent  representa- 
tions in  exchange  of  contracts  for  lands  held  not 
•shown  by  evidence  in  action  based  on  such  rep- 
resentations.— Ram.sdell  v.  Raymond,  183  P. 
S69. 

EXECUTION. 

See  Appeal  and  Error,  €=3240,  1054;  Bills  and 
Notes,  €=485;  Forcible  Entry  and  Detainer, 
€='29;  Fraudulent  Conveyances,  €=j2.30; 
Hompfitead,  €=33;  Pleading,  €=>291;  Quiet- 
ing TiUe,  €=»10,  43;   WiUs,  «=»289. 

Vn.  SAI.E. 

(A)   Manner.    Conduct.  TnltdItT,  and  Oon- 
flrminv  or  Vacating. 

€=>242  (Or.)  I/.  O.  L.  i  241,  snbd.  2.  as  amend- 
ed by  Laws  1917,  p.  04,  requires  the  court  to 
allow  the  order  confirming  sale,  unless  upon 
hearing  it  satisfactorily  appears  that  the  sale 
prooeodingg  were  stibstantially  irregular  to  the 
probable  injury  of  the  objector,  and  service  upon 
the  judgment  debtors  of  a  motion  to  confirm 
is  not  required  by  statute,  and,  where  they  had 
knowledge  of  the  final  decree  directing  sale, 
they  cannot  be  heard  to  complain  of  not  being 
served.— Roseburg  Nat.  Bank  v.  Camp,  183  P. 
655. 

A  court,  granting  an  order  of  confirmation  of 
sale  of  real  property,  may  construe  its  own 
rules  as  to  requiring  service  of  motion  to  con- 
firm sale  of  real  property  upon  the  judgment 
debtor.— Id. 

(C)  Redemption.' 

^»302  (N.M.)  A  judgment  debtor's  redemp- 
tion of  real  estate  from  an  execution  sale  es- 
tops him  from  questioning  the  validity  of  such 
sale.— Springer  v.  Wasson,  188  P.  898. 

(D)  ConTeyanee  to  Pnroliaaer. 

€=>320  (N.M.)  Title  in  purchaser  of  real  es- 
tate at  execution  sale  as  against  execution 
debtor  is  prima  facie  proven  by  introduction  in 
evidence  of  a  valid  judgment,  execution  is- 
stied  thereon,  a  return  showing  a  sale,  and  the 
sberifT's  deed  duly  executed.— Springer  v.  Was- 
son,  183  P.  398. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  €=193,  231 ;  Descent 
and  Distribution ;  Evidence,  €=305;  Hus- 
band and  Wife,  €=>278:  Limitation  of  Ac- 
tions. €=>183,  197:  Parties,  €=»76,  76; 
Pleading,  €=336;  Wills. 


n.   APPOXMTMElfT,    QUAXiIFIOATIOir. 

AND  TEinnetE. 

€=329(2)  (Cal.App.)  The  issuance  of  letters  of 
administration  by  a  court  having  jurisdiction  to 
make  the  order  of  appointment  is  conclusive  of 
the  regularity  of  the  appointment  when  attacked 
collaterally.— Bank  of  Commerce  &  Trust  Co. 
V.  Humphrey,  183  P.  222. 

€=29(4)  (Cal.App.)  Where  letters  of  adminis- 
tration in  due  form  have  been  issued  by  order 
of  a  court  having  jurisdiction,  the  administra- 
tor's right  to  sue  as  such  cannot  be  collaterally 
attacked  on  ground  that  his  oath  was  not  suffi- 
cient in  form.— Bank  of  Commerce  &  Trust  Co. 
V.  Humphrey,  183  P.  222. 

V.   Arrow AWOE8    TO    SUKVlVllfO 

WIFE,  HUSBAND,  OB 

OHII.PBKN. 

€=>I88  (CaL)  A  widow  is  «ntUled,  under  Code 
Civ.  Proc.  §  1464,  to  a  reasonable  allowance  for 
support,  although  she  has  not  lived  in  a  faouly 
relation  with  her  husband  for  some  years  prior 
to  his  decease,  and  has  been  granted  an  inter- 
locutory decree  of  divorce. — In  re  Gould's  Es- 
tate, 183  P.  146. 

An  interlocutory  decree  of  divorce,  requiring 
the  husband  to  transfer  to  the  wife  certain 
property  and  allotting  all  other  property  of  the 
community  to  the  husband  "free  and  clear  of 
aU  claim  of  the  wife,"  held  not  to  defeat  her 
statutory  clainr  to  a  family  allowance  on  bis 
death.— Id. 

VX.  AIXOWANOE  AND  FATMENT  OF 

0I.AIM8. 

(A)  Liabilities  ot  Batatc. 

€=>202(1)  (Cal.App.)  A  claim  against  an  estate 
based  upon  an  instrument  executed  with  the 
formalities  required  of  contracts  may  be  en- 
forced, although  the  instrument  has  been  admit- 
ted to  probate  as  a  will;  since  a  writiug  may 
be  both  a  will  and  a  contract.— Norton  ?.  Nor- 
ton's Estate,  183  P.  214. 

€=3202(2)  (CaLApp.)  Under  Code  Civ.  Proc.  S§ 
1493, 1494,  making  claims  not  due  or  contingent 
provable  against  a  deceased's  estate,_  a  debt  con- 
tingent upon  the  claimant  living  with  decedent 
as  his  wife  until  his  death  became  due  upon  dece- 
dent's death  and  provable  against  his  estate. — 
Norton  v.  Norton's  Estate,  183  P.  214. 
€=3221(2)  (Wash.)  One  who  seeks  to  establish 
a  claim  against  an  estate  for  extra  services 
rendered  deceased,  where  regular  payments  for 
services  have  been  received  under  an  original 
contract,  has  the  burden  of  showing  the  clearest 
and  most  connnciug  evidence  that  there  was  an 
agreement  for  such  extra  services,  either  express 
or  implied. — In  re  Mastcrson'a  Estate,  183  P.  93. 
€=3221(5)  (AVash.)  In  an  action  against  an  es- 
tate to  recover  compensation  for  nursing  de- 
cen.sed  by  one  who  had,  under  an  original  con- 
tract, been  receiving  regular  payments  for 
furnishing  room  and  board,  evidence  held  to 
show  that  there  was  an  understanding  that 
plaintiff  was  to  receive  extra  compensation  for 
the  nursing.— In  re  Mastcraon's  Estate,  183  P. 
93. 

vn.   DISTRIBUTION   OF   BSTATB. 

®=>3I5(4)  (Cal-^pp.)  To  prevent  euinnlling  on 
certiorari  of  orders  vacating  oiders,  duly  and 
regularly  made,  settling  the  account,  decreeing 
distribution  of  decedent's  estate  and  discharging 
administratrix,  the  record  must  show  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  au- 
thorizing the  vacation  under  Code  Civ.  Proc  f 
473;  and  mere  statement  in  the  vacating  or- 
ders that  the  vacated  orders  were  made  in- 
advertently is  not  enough. — Crane  v.  Superior 
Court  in  and  for  Los  Angeles  County,  183  P. 
COO. 

Vacation  of  orders  for  distribution  of  estate 
and  discharge  of  administration  is  not  author- 
ized under  Code  Civ.  Proc.  8  473,  because  the 
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court  changes  its  conclusion  that  the  proof  on 
which  they  were  made  was  sufficient,  or  because 
they  were  based  on  false  representations  of  ad- 
ministratrix.— Id. 

The  court  has  no  power  to  vacate  its  orders, 
duly  and  regularly  made,  for  distribution  of  es- 
tate and  discharge  of  administratrix,  save  and 
except  under  Code  Civ.  Proc.  §  4T3,  authorizing 
relief  from  orders  made  through  a  party's  mis- 
take, inadvertence,  surprise,  or  excusable  neg-. 
lect.— Id. 

«s»3l5(6)  (OkL)  A  decree  of  distribution  of  a 
county  court  cannot  be  successfully  attacked  in 
a  collateral  proceeding  for  mere  irregularities  in 
tiio  proceedings  therein. — Gray  v.  McKnigbt,  183 
P.  489. 

X.   ACTIONS. 

®=3453(4)  (Cal.App.)  Where  an  administratrix's 
claim  against  the  estate  is  reduced  to  judgment 
pursuant  to  Code  Civ.  Proc.  g  1510,  the  judg- 
ment is  not  personal,  but  merely  establishes  a 
claim  against  the  estate.— Korton  v.  Norton's 
Estate,  183  P.  214. 

XIX.   FOREIGN  AND  AIfOIX.I.ART  AS- 
MXMISTBATION. 

«=a524a)  (Okl.)  Where  N.  died  in  Oklahoma, 
leaving  as  sole  heir  a  daughter,  and  count? 
court  in  Oklahoma  ordered  defendant,  as  N.'s 
administrator,    to    disburse    certain    money    to 

Slaintitf,  as  the  New  Jersey  executor  of  the 
aughter,  an'i  it  was  paid  to  R.,  an  Oklahoma 
attorney,  for  executor,  and  B.  paid  therefrom 
to  defendant  $5,000  as  fees,  without  authority 
from  plaintiff,  he  was  proper  party  to  sue  de- 
fendant to  recover  the  $5,000.— Vinson  v.  Davis, 
183  P.  902. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  €=»181. 

EXPLOSIVES. 

€=>7  (Cal.App.)  Where  a  bov  surreptitiously 
entered  the  storehouse  of  a  telephone  company 
and  took  dynamite  caps,  knowing  the  turpitude 
of  his  act,  and  gave  such  caps  to  another  boy, 
who  exploded  one  in  a  toy  pistol  and  was  in- 
jured, the  telephone  company  was  not  liable; 
the  independent  act  of  the  boy  who  took  the 
caps  having  been  the  proximate  cause  of  the  in- 
jury.— Hale  V.  Pacific  Telephone  &  Telegraph 
Co.,  183  P.  280. 

In  an  action  against  a  telephone  company  for 
injaries  to  a  boy,  caused  by  his  explosion  in  a 
toy  pistol  of  a  dynamite  can  stolen  from  the 
company's  storehouse  by  anotner  boy,  complaint 
alleging  that  both  plaintiff  and  the  other  boy, 
by  reason  of  their  extreme  youth,  were  ignorant 
of  the  dangerous  character  of  such  caps,  etc., 
held  snffitdent  as  against  general  demurrer.- Id. 

if  a  telephone  company  knowingly  permitted 
a  child  to  take  dangerous  dynamite  caps  from 
its  premises,  it  was  charged  with  the  duty  to 
anticipate  the  probable  result  that  they  would 
be  exploded  by  himself  or  his  playmates,  caus- 
ing injury. — Id. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

1.   civil.  I.IABIZ.ITY. 

(A)  Aots  Conatitntinir  Falae  Imprlaonment 
aad  litftbilltT  Tbercfor. 

^93  (Cal.App.)  A  state  policeman's  assault 
upon  a  railroad  passenger  who  had  not  paid  bis 
fare  and  the  taking  of  him  into  custody  for 
evading  his  fare,  having  been  unwarranted, 
constituted  false  imprisonment,  or  some  wrong 
other  than  malicious  prosecution. — Squires  v. 
Southern  Pac.  Co.,  183  P.  695. 
«=s>7(l)  (Cal.App.)  Complaint,  under  Pen.  Code. 
I  492,  for  larceny  of  deed,  on  which  was  issued 


warrant  under  which  arrest  was  made,  held  to 
state  an  offense,  so  that  there  was  no  false  im- 
prisonment ;  it  alleging  stealing  of  deed  execut- 
ed by  A.  to  J.,  conveying  a  certain  lot,  of  a  cer- 
tain value,  and  the  personal  property  of  A. — 
Stubbs  V.  Abercrombie,  183  P.  458. 

FALSE  PRETENSES. 

See  Criminal  Law,  «=»400,'641,  1173;  Lar- 
ceny, €=»14. 

<$=>4  (Cal.App.)  To  constitute  the  offense  of 
obtaining  money  by  false  pretenses,  there  must 
be  an  intent  to  defraud,  actual  fraud  must  be 
committed,  false  pretenses  must  be  used  to  per- 

getrate  the  fraud,  and  it  must  be  accomplished 
y  means  of  false  pretenses,  which  are  the  cause 
of  inducing  the  owner  to  part  with  his  money. — 
People  V.  Rose,  183  P.  874. 
«:97(1)  (Cal.App.)  The  representation  of  de- 
fendant, subsequently  charged  with  obtaining 
money  by  false  pretenses  on  a  check,  that  the 
check  was  good,  made  when  he  presented  it  for 
indorsement  to  the  party  defrauded,  necessarily 
carried  with  it  the  representation  that  the  check 
was  good  for  its  face,  or  S200.— People  v..  Rose, 
183  P.  874. 

€=»I2  (Cal.App.)  Where  defendant  represented 
to  the  owner  of  potatoes  that  he  was  a  buyer 
for  cash,  and  so  obtained  possession  of  the  pota- 
toes conditional  on  immediate  payment,  and 
stole  them,  he  was  not  guilty  of  obtaining  goods 
under  false  pretenses,  rather  than  larceny,  in 
which  the  owner  has  no  intent  to  part  with  his 
title,  tliough  he  may  intend  to  part  with  pos- 
session, while  in  false  pretenses  the  owner  does 
intend  to  part  with  title. — People  v.  Mills  Sing. 
183  P.  865. 

€=49(1)  (CalApp.)  In  a  prosecution  for  draw- 
ing a  check  upon  a  banking  corporation  in  which 
accused  had  insufficient  funds,  it  is  sufficient  to 
prove  the  de  facto  existence  of  the  banking  cor- 
poration.—People  V.  Patterson,  183  P.  209. 
<3=>49(1)  (CaLApp.)  Evidence  held  to  sustain 
conviction  of  having  obtained  money  by  false 
pretenses  from  the  innocent  indorser  of  a  forged 
check.— People  v.  Rose,  183  P.  874. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACTS. 

See  Appeal  and  Error,  ^=»930:  Constitutional 
Law,  9=9245:  Jury,  ®=332;  Master  and 
Servant,  «S9264,  284,  291;  Statutes,  «=» 
117. 

FEDERAL  SAFETY  APPLIANCE  ACT, 

See  Jury,  4=»32;  Master  and  Servant,  9=> 
284,  291. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=>170-177. 

FENCES. 

4=>6  (Okl.)  Under  and  by  virtue  of  Rev.  Laws 
1910,  $  6645,  adjoining  landowners  are  mutu- 
ally bound  to  maintain  line  fences  between  their 
lands,  where  the  lands  of  both  are  inclosed.— 
Hejduk  V.  Snyder,  183  P.  923. 

FER>E  NATUR/E. 

See  Animals,  <&=369,  71,  74;    Pleading,  «s»35. 

FIRE  LIMITS. 

See  Constitutional  Law,  <S=>320. 


FIRES. 


See     Carriers,     €=114; 
Sales,  «=>90,  199. 


Replevin,     «s>124 ; 
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FISH. 

See  Sales,  «=9261,  280.  288,  441. 
^^13(1)  (Or.)  Where  parties  convicted  of  vio- 
lating Laws  1917,  p.  403,  f  2,  sUpulated  that, 
in  purse  net  fishing,  removing  the  net  from  the 
water  and  emptying  it  of  the  catch  of  6sh  is 
a  necessary  part  of  the  fishing  operation,  one 
permitting  his  seine  to  drift  with  the  tide  across 
the  dead  line  into  the  forbidden  territory,  and 
there  causing  same  to  be  lifted  from  the  water 
to  the  vessel,  is  grnilty  of  violation  of  such  stat- 
ute, although  the  fish  entered  the  seine  outside 
of  the  forbidden  territory  and  the  seine  was 
closed  before  drifting  across  the  line. — State  v. 
Marco,  183  P.  653. 

FIXTURES. 

«=>4  (CaLApp.)  Whether  fig  cnttings,  planted 
on  land  of  another  under  an  agreement,  became 
annexed  to  the  real  estate,  so  as  to  pass  with  it, 
depends  on  the  parties'  intention.— Kirkman 
Nurseries  v.  Sargent,  183  P.  591. 
^s>5  (Cal.App.)  Under  agreement  whereby 
plaintiff  delivered  fig  cuttings  to  another,  to  be 
raised  on  the  latter's  land  and  redelivered  to 
plaintiff,  as  they  developed  into  trees  of  a  cer- 
tain size  and  condition,  at  a  certain  price  per 
thousand,  the  cuttings  remained  plaintiff's  per- 
sonal property. — Kirkman  Nurseries  v.  Sargent, 
188  P.  691. 

#=»27(8)  (CaLApp.)  A  purchaser  with  knowl- 
e<tee  of  contract  between  his  grantor  and  plain- 
tiff, under  which  his  grantor  was  raising  cut- 
tings on  the  land  for  plaintiff,  had  no  greater 
rights  as  to  the  cuttings  than  his  grantor  had.— 
Kirkman  Nurseries  v.  Sargent,  183  P.  591. 

FOOD. 

See  Sales,  «=»261,.280,  288,  441. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Joint  Tenancy,  9=»10;  Landlord  and  Ten- 
ant, «=>291. 

I.  OXVn.  UABIUTT. 

«S929(4)  (SM.)  In  forcible  entry  and  detain- 
er for  two  city  lots,  claimed  by  plaintiff  by 
virtue  of  a  sheriff's  deed  upon  an  execution 
sale  on  plaintiff's  judgment  against  defendant, 
evidence  held  to  support  court's  finding  that 
defendant  Unlawfully  detained  the  property  in- 
volved.—Springer  V.  Wasson,  183  P.  398. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4=3666. 

FORFEITURES. 

See  Insurance,  ^9198:  Vendor  and  Purchaser, 
«=386,  93,  94,  95,  101,  334,  880;  Witnesses, 
«=>306. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «=»178. 

FRAUD. 

See  Appeal  and  Error,  «s»1221,  1222;  Bank- 
ruptcy, 4=»303;  Banks  and  Banking,  $s> 
111 ;  Brokers.  i8=>38,  82,  102 ;  Constitution- 
al Law,  ^^=^70;  Contracts,  «=>266,  305:  Di- 
vorce, <S=165;  Equity,  €=965;  Evidence, 
«=»135,  434;  Exchange  of  Property,  «=3, 
13;  Executors  and  Administrators,  €=>315; 
Frauds,  Statute  of;  Fraudulent  Conveyanc- 
es; Husband  and  Wife,  «=o49\(,,  278,  2S1 ; 
Idsurance,  €=»508^ ;  Joint  Adventures,  €=> 
4,  7;  Judgment,  <S=>509,  612,  682;  Limita- 
tion of  Actions,  «=»177,  179;  Malicimis 
Prosecution,  €=>18;  Partnership,  €=327; 
Patents,  e=»214,  215;  Public  Lands,  <S=> 
139;  Taxation,  «=»611;  Vendor  and  Pur- 
chaser, «»35,  44,  144,  242. 


FRAUDS,  STATUTE  OF. 

See  Brokers,  €s»86. 

VXI.   SAI^S  OF  OOOOS. 

(B)   Aceeptamee  of  Part  o<  Gooda. 

<S=>89(3)  (Or.)  Where  the  oral  buyer  of  2JSO0 
cords  of  wood  received  and  accepted  at  least 
150  cords,  the  case  came  within  tbo  exception 
to  the  statute  of  frauds  (L.  O.  L.  §  808,  subd. 
5)  providing  that  an  agreement  for  the  sale  of 
personalty  at  a  price  not  less  than  $50  mpst 
be  in  writing  unless  the  buyer  accepted  and  re- 
ceived some  part  of  the  property.— Newman  v. 
Multnomah  Fuel  Co.,  183  P.  L 

Vni.   REQUISITES  ANB  SUFFICIENOT 
OF  WRITINO. 

^9 1 06(1)  (Wyo.)  Memorandum  of  sales  con- 
tract, in  order  to  satisfy  statute  of  frauds, 
must  contain  the  substanbal  terms  of  the  con- 
tract, expressed  with  such  certainty  that  they 
may  be  understood  from  the  contract  itself,  or 
some  other  writing  to  which  it  refers,  without 
resorting  to  parol  evidence.— Burley-Winter 
Pottery  Co.  t.  Onken  Bros.  &  West  Co.,  183 
P.  747. 

€=>I09  (Wyo.)  Order  for  goods,  describing 
them  as  "stoneware  as  per  orders  shown  for 
same,"'  held  insufficient  memorandum  of  sales 
contract  under  statute  of  frauds;  description 
of  subject-matter  being  too  indefinite. — Barley- 
Winter  Pottery  Co.  v.  Onken  Bros.  &  West 
Co.,  183  P.  747. 

€=>I18(2)  (Wyo.)  Memorandum  of  sales  con- 
tract, in  order  to  satisfy  statute  of  frauds, 
must  contain  the  substantial  terms  of  the  con- 
tract, expressed  with  such  certainty  that  they 
may  be  understood  from  the  contract  itself,  or 
some  other  writing  to  which  it  refers,  without 
resorting  to  parol  evidence;  and  when  refer- 
ence is  made  to  another  writing,  it  must  be  so 
clear  as  to  prevent  the  possibility^ of  one  paper 
being  substituted  for  another.— Burley-Winter 
Pottery  Co.  v.  Onken  Bros.  &  West  Co..  183 
P.  747. 

«=>!  18(3)  (Wash.)  A  written  contract  of  sale 
satisfving  the  statute  of  frauds  may  be  gathered 
from  letters  passing  between  the  parties. — Jones- 
Scott  Co.  V.  EUensburg  Milling  (5o.,  183  P.  113. 
Letters  between  the  seller  and  buyer  of  wheat 
held  to  constitute  a  complete  contract  in  writing 
sufficient  to  satisfy  the  statute  of  frauds.— Id. 

X.  PI.EASINO.  gVTDEWOE.  TRIAI., 
Ain>   KEVXEW. 

€=9l5S(2)  (Wyo.)  In  seller's  action  for  breach 
of  sales'  contract,  a  memorandum  of  the  con- 
tract, which  does  not  satisfy  the  statute  of 
frauds,  is  inadmissible  in  evidence. — Barley- 
Winter  Pottery  Co.  t.  Onken  Bros.  &  West 
Co.,  183  P.  747. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  «=»185;  Lis  Pendens,  «s>22: 
Quieting  Title,  «=»10,  43. 

I.   TRANSFERS    AND   TRANSAOTZOirS 

IirVAX.ID. 

*  (O)  Propertr  and  Rights  Transferred. 

^»47  (Nev.)  The  main  purpose  of  the  Balk 
Sales  Law  is  to  protect  wholesalers.— Eacalle 
v.  Mark,  183  P.  387. 

n.  RIGHTS  AND   I.IABII.ITrE8   OF 

PARTIES  AND  PURCHASERS. 

(A)  Orlarlnal  Partletu 

€=3 172(1)  (CaLApp.)  Only  one  who  was  a  cred- 
itor at  the  time  a  conveyance  was  made  can 
attack  it  as  being  fraudulent  as  to  creditors: 
the  conveyance  being  good  between  the  parties. 
— Wangenheim  v.  Gamer,  183  P.  670. 
®=>I72(1)  (Nev.)  Bulk  Sales  Law,  declarin( 
certain   sales    "void,"   does   not   preclude    the 
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seller  from  recoverinc  the  purchase  price  of  a 
Bale  made  in  violation  of  its  terms;  "void,"  as 
used  in  the  statute,  meaninc  "voiaBble."'^Es- 
calle  T.  Mark,  188  P.  887. 

m.  BEMESIES  OF  OREDITOB8  AND 
FUBOHASEBB. 

(A)  Penona  Entitled  to  Assert  laimlldltT' 

^=>206(1)  (CalApp.)  Only  one  who  was  a  cred- 
itor at  the  time  a  conveyance  was  made  can 
attack  it  as  beinz  fraudulent  as  to  creditors.— 
Wangenheim  v.  Gamer,  183  P.  670. 

(B)  Remedies    An     Ovonad    of    IlaUltT    <>' 

Transfer. 

«=>230  (CaLApp.)  Under  Code  Civ.  Proc.  i 
700,  as  to  execution  sale  of  real  property, 
where  land  fraudulently  conveyed  was  sold  un- 
der execution  in  favor  of  a  creditor,  and  bid 
in  by  him,  he  acquired,  by  virtue  of  the  sher- 
iff's certificate  and  the  sale,  the  legal  title,  and 
not  merely  an  equitable  interest  in  the  land.— 
Wangenheim  v.  Gamer,  183  P.  670. 

(Cr)   ETldence. 

«=s>296  (Cal.App.)  A  finding  of  invaHdity  of  a 
deed  as  being  in  fraud  of  creditors  will  not  be 
reversed,  as  not  supported  by  sufficient  evi- 
dence, beoause  respondent's  proof  that  the  at- 
taclcing  creditor  was  a  creditor  at  the  time  of 
the  conveyance  is  not  "clear  and  satisfactory," 
but  substantial  evidence  of  the  fact  is  suffi- 
cient.—Wangenheim  V.  Gamer,  183  P.  670. 

GAME 

See  Animals,  «s>68,  71,  74 ;  Fish. 

GARNISHMENT. 

See  Appeal  and  Krror,  «=9479. 

I.  MATTTBE  AlTD  OBOUITDS. 

«=>t  (Wash.)  Under  Rem.  Code  1015,  §{  680, 
681,  'providing  when  garnishment  proceedings 
may  be  instituted,  a  garnishment  proceeding  js 
not  an  original,  but  an  ancillary,  proceeding. — 
State  V.  Superior  Court  for  King  County,  183 

Vn.   QUASHING,    VAOATINO,    BXBSO- 
liVTION,  OB  ABANDONlOiNT. 

(S=»I96  (Wash.)  Under  Rem.  Code  1915,  i|  693, 
696,  providing  that  garnishees  shall  not  be  re- 
quired to  pay  when  defendant  secures  a  favora- 
ble judgment,  etc.,  the  garnishment  proceedings 
terininate  upon  entry  of  judgment  for  the  orig- 
inal defendant.— State  v.  Superior  Court  for 
King  Copnty,  183  P.  74. 

GAS. 

See  Action,  ^=350;  Customs  and  Usages,  Q=» 
18;  Evidence,  «=»457;  Joint  Adventures, 
«=»5;  Jury,  «=>14;  Limitation  of  Actions, 
«=965;  Ijia  Pendens,  <S=>2i,  26. 

GESTATION- 

See  Evidence,  «==>6,  51. 

GIFTS. 

See  Husband  and  Wife,  «=>47,  49% ;  Insnr- 
ance,  «=>586;  Mortgages,  «=>224;  Prind- 
lial  and  Agent,  C=>43. 

I.  XNTEB  VIVOS. 

®=»I0  (CalApp.)  A  life  policy,  which  author- 
ized insured  to  change  his  beneficiary,  may  be 
given  to  the  beneficiary. — McEwen  v.  New 
Yorlt  Life  Ins.  Co.,  183  P.  373. 
<S==>30(1)  (CaLApp.)  That  tliere  was  found 
among  decedent  s  personal  effects  a  bankbook 
showing  a  deposit  of  $2,500  and  a  paper  on 
which  was  written  in,  German,  "Money  and  all 
that  I  have  give  yon  to,"  certain  persons,  ft«i<l 


not  to  show  a  gift  of  the  bank  deposit  inter  vivos 
or  causa  mortis  by  decedent  to  such  persons. — 
Green  v.  Hynea,  183  P.  068. 

H.  CAUSA  MOBTIS. 

<S=a66(l)  (Cal.App.)  That  there  was  found 
among  decedent's  effects  a  bankbook  showing  a 
deposit  of  $2,500  and  a  paper  on  which  was 
written  in  German,  "Money  and  all  that  I  have 
give  you  to,"  certain  persons,  helii  not  to  show 
a  gift  of  the  bank  deposit  causa  mortis  by  de- 
cedent to  such  person.— Green  v.  Hynes,  183  P. 
668. 

GRAND  JURY. 

See  District  and  Prosecuting  Attorneys,  €=>3. 

«=92  (Okl.Cr.App.)  The  law  of  the  sUte  as  to 
selecting  and  impaneling  a  grand  jury  is  direc- 
tory and  in  view  of  Rev.  Laws  1910,  !  3701,  a 
substantial  compliance  therewith  is  sufficient. — 
Middleton  v.  State,  183  P.  626. 
<S=»8  (Okl.Cr.App.)  Where  there  is  not  a  suffi- 
cient number  of  namea  in  jury  box  from  which 
to  draw  a  grand  jury,  the  superior  court,  under 
Rev.  Laws  1910,  {§  1798,  1802,  3690,  and  3692, 
may  order  jury  commissioners  to  convene  and 
select  80  names  to  be  placed  in  jury  box  from 
which  to  draw  and  select  a  grand  jury. — Middle- 
ton  V.  State,  183  P.  626. 

«=»33  (OkI.Cr.App.)  Where  grand  Jury  sought 
to  have  county  attorney  remove  an  assistant 
and  appoint  a  designated  person  to  vacancy, 
and,  on  his  refusal,  reported  to  court  for  its 
assistance,  and  on  its  refusal  drafted  a  com- 
plaint against  county  attorney,  who  knowing 
thereof,  and  on  promise  of  reappointment  on 
adjournment,  cansed  assistant's  resignation 
and  appointment  of  another  to  vacancy,  who 
appeared  and  advised  grand  jury,  there  was  no 
such  misconduct  of  grand  jury  and  county  at- 
torney as  to  require  setting  aside  indictment. — 
Middleton  v.  State,  183  P.  626. 
«=>34  (OU.Cr.App.)  Regardless  of  grand  jary'a 
pressure  on  county  attorney  to  secure  resigna- 
tion of  an  assistant  and  appointment  of  ab> 
other  to  fill  vacan<nr,  the  person  so  appointed, 
and  who  duly  qualified,  was  a  de  jure  assistant 
county  attorney,  who  might  lawfully  attend 
npon  grand  Jury,  and  advise  as  to  Aiding  of 
indictment,  and  his  attendance,  etc.,  was  no 
ground  for  settine  aside  indictment  found  by 
grand  jury.— Middleton  v.  State,  183  P.  626. 
«=339  (Okl.Cr.App.)  Under  Rev.  Laws  1910,  g 
5780,  the  presence  of  an  unauthorized  person 
in  grand  jury  room  while  testimony  is  being 
taken,  but  not  while  grand  jury  is  deliberat- 
ing or  voting  upon  an  indictment,  will  not  in- 
validate the  indictment,  unless  it  is  reasonably 
f>robabIe  that  accused  was  prejudiced  thereby 
n  some  substantial  right. — Middleton  t.  State. 
183  P.  626. 

GUARANTY. 

See   Banks  and   Banking,   «s»260,  261;    SM- 
dence,  ®=s>444 ;   Indemnity. 

I.   BEQUIBITES  Ain>  VAXJDITT. 

^^1  (Cal.App.)  A  guaranty  is  a  promise  to  an- 
swer for  the  debt  of  another.— Withers  v.  Bous- 
field,  183  P.  855. 

^=^21  (Cal.App.)  Guarantors  of  purchaser's 
note  to  vendors,  by  consenting  to  and  requesting 
ratification  agreement  ratifymg  original  agree- 
ment between  purchaser  and  vendors  referring 
to  note  as  representing  purchase  money,  werft 
estopped  from  claiming  the  note  to  be  a  penalty, 
and  not  evidence  of  the  purchase  price. — WiAers 
V.  Bousfield,  183  P.  855. 

n.  OONSTBtrOTXON  AND  OPEBATION. 

$=»34  (Cal.App.)  There  is  no  privity  or  mutual- 
ity or  joint  liability  between  the  principal  debtor 
and  guarantors  who  by  independent  contract 
have  guaranteed  payment  of  debt.— Withers  ▼. 
Bousfield,  183  P.  856. 
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«=s>35  (Gal.App.)  The  liability  of  guaranton 
of  payment  of  purchase-money  note  was  not 
affected  by  any  infirmity  in  a  trust  to  convey 
created  to  secure  payment  of  purchase  price; 
the  guarantors  being  liable  on  indepeudent  con- 
tract ofguaranty,  and  not  being  parties  to  the 
trust— Withers  v.  Bousfield,  1S3  P.  85a. 
^=>45  (Cal.App.)  A  guaranty  is  a  promise  to 
answer  for  the  debt  of  another,  and  may  be  en- 
forced upon  default  of  the  principal  withoilt 
any  previous  demand  or  notice.— Withers  v. 
Bousfield,  183  P.  855. 

^=»46  (Cal.App.)  A  guaranty  is  a  promise  to 
answer  for  the  debt  of  another,  and  may  be  en- 
forced upon  default  of  the  principal  without  any 
previous  demand  or  notice. — Withers  v.  Bous- 
field, 183  P.  855. 

m.  DISCHAROB  OF  OVABANTOB. 

^=354  (Cal.App.)  Alteration  of  note,  obligating 
maker  to  pay  7  per  cent,  instead  of  6,  as  orig- 
inally agreed  to,  without  guarantor's  consent, 
discharged  guarantor's  liability,  under  Civ. 
Code,  §  2819,  notwithstanding  section  2820,  pro- 
viding that  creditor's  void  or  voidable  promise 
does  not  alter  obligation  or  suspend  or  impair 
creditor's  remedy  against  principal,  within  for- 
mer statute,  providing  that  such  alteration  of 
obligation  or  impairment  of  remedy  exonerates 
guarantor.— Nisscn  v.  Ehrenpfort,  183  P.  966. 
^:970  (Cal.App.)  In  action  against  guarantors 
of  payment  of  purchase-money  note,  mere  de- 
lay by  vendors  in  proceeding  again.st  purchaser 
was  no  defense.— Withers  t.  Bousfield,  183  P. 
856. 

V.  BIGHTS  ANO   BEHEDUIS  OF 
OVABAHTOB. 

€=9 100  (CaLApp.)  Where  the  guarantor  of  a 
note,  through  an  indorsee  acting  as  his  agent, 
paid  the  face  value  of  a  note  to  the  payee, 
there  was  a  payment  precluding  guarantor's 
subsequent  recovery  against  the  maker  by 
means  of  suit  by  indorsee,  in  view  of  contract 
limiting  gunrantor's  right  of  reimbursement  to 
selection  of  nursery  trees  from  maker's  nurs- 
ery at  a  stipulated  price.— Roush  v.  Kirkman, 
188  P.  853. 

GUARDIAN  AND  WARD. 

See    Indians,    «=>6;     Infants,    «s»102,    105; 
Judgment,  ^s^SOO;   lis  Pendens,  <S=»22. 

IX.  APPOINTMENT,    QITAXiIFIOATION, 
AND  TENUBE  OF  GUARDIAN. 

*=»17  (CM.)  Where  county  court  appointed  a 
stranger,  to  the  exclusion  of  the  mother,  a  single 
woman,  as  guardian  of  a  minor  under  14  years, 
and  irresuiarity  in  such  an  appointment,  in 
view  of  Rev.  Laws  1910.  §i  3831,  (>4S9,  6522, 
0523,  OiVJO,  cannot  be  shown  upon  collateral  at- 
tack.—Tucker  ▼.  Leonard,  188  P.  907. 

tV.  SAIiES   AND    COirVETANOES   UN< 
DEB  ORDEB  OF  001TBT. 

<S=>9S  (Okl.)  Notwithstanding  Rev.  Laws  1910 
S  C532,  relating  to  appointment  of  guardian 
and  to  requirement  of  bond,  conditioned  to 
make  and  return  an  inventory,  the  guardian's 
failure  to  return  an  inventory  does  not  render 
a  sale  of  the  ward's  land  under  proper  orders 
of  the  county  court  void. — ^Tucker  v.  Leonard, 
183  P.  907. 

«=s>96  (Okl.)  Notice  of  guardian's  sale  of  mi- 
nor's land,  pursuant  to  order  of  and  subject  to 
confirmation  by  county  court  of  Wagoner  county, 
situated  in  that  county  and  being  the  S.  W.'^ 
of  the  S.  W.%  of  section  3,  township  17  N., 
range  7  E.,  and  the  S.  W.^  of  the  S.  E.%  of 
section  7,  township  17  N.,  range  17  B.,  and  the 
W.%  of  the  S.  W.%,  section  33.  township  18 
N.,  range  8  E.,  in  Creek  county,  was  a  snb; 
stantial  compliance  with  Rev,  Laws  1910,  f  6383, 


which  would  have  misled  no  one  as  to  loca- 
tion of  land.— Tucker  v.  Leonard,  188  P.  907. 
^=»I07  (Okl.)  After  a  county  court  obtains 
jurisdiction  of  a  guardianship  sole  proceeding. 
and  in  view  of  Rev.  Laws  1910,  §§  6384,  6386, 
6663,  all  nonjurisdictional  irregularities  and  de- 
fects between  acquirement  of  jurisdiction  and 
order  of  confirmation  are  cored  by  order,  to  ex- 
tend that  order  may  not  be  collaterally  attacked 
on  account  of  such  irregularities.— Tucker  v. 
Leonard,  183  P.  907. 

Vin.  IXABII.ITIE8  ON  OITABDIAN- 
SHIP  BONDS. 

^=»I75  (Okl.)  Sureties  on  a  guardian's  bond 
for  the  sale  of  real  estate,  executed  pursuant 
to  Rev.  Laws  1910,  §  6564,  are  not  liable  for 
iruardian's  misappropriation  of  funds  not  aris- 
ing from  such  sale.— Knox  t.  Cruel,  183  P. 
427. 

<8s>l82(6)  (Okl.)  In  a  Joint  acHon  against 
sureties  on  several  general  guardian's  bonds 
and  snrety  on  his  bond  for  sale  of  realty, 
executed  pursuant  to  Rev.  Iaws  1910,  §  6564. 
where  record  shows  that  county  court  found 
amount  misappropriated  by  guardian,  the  snre- 
ty on  sale  bond,  attempting  to  avoid  liability 
because  there  was  no  misappropriation  while 
its  bond  was  in  force,  had  burden  of  estab- 
lishing such  defense.— Knox  v.  Ornel,  183  P. 
427. 

HABEAS  CORPUS. 

See  Divorce,  <3=>182. 

I.   NATVBE  AND  OBOUNDS  OF 

REMEDY. 

iSs>30(8)  (Cal.App.)  The  complaint  of  defend- 
ant, convicted  of  murder  in  the  second  degree 
and  sentenced  to  imprisonment  for  life,  that  his 
punishment  is  more  severe  than  It  should  have 
been,  is  .1  matter  which  can  be  considered  onb* 
by  tliR  proper  authorities  jn  the  case  of  com- 
mutation of  sentence,  parole,  or  pardon,  and  not 
on  defendant's  application  for  writ  of  habeas 
corpus  to  secure  his  release  on  the  ground  that, 
convicted  of  murder  In  the  second,  he  was  in 
reality  sentenced  for  murder  in  the  first,  degree. 
—Ex  parte  Azevedo,  188  P.  952. 

n.  JTTBISDICTION.     PBOCEEDINOS, 

AND   BELIEF. 

«s>92(l)  (Nev.)  On  an  original  petition  _  for 
babeaa  corpus  by  an  attorney  at  law,  convicted 
on.  failure  to  pay  occupation  tax,  petitioner 
cannot  be  permitted  to  show  that  the  facts 
proven  on  the  trial  at  which  he  was  (^nvicted 
were  not  sufficient  to  constitute  the  crimt- 
charged.— Ex  parte  Dixon,  183  P.  642. 

In  an  original  application  for  habeas  corpus 
by  one  convicted  of  violation  of  an  occupation 
tax  law,  the  court  cannot  consider  the  abuse 
of  the  lower  court's  discretion  in  refusing  to 
grant  a  continuance  Of  the  trial  in  which  the 
petitioner  was  convicted,  or  an  objection  to 
evidence  as  incompetent,  or  the  exclusion  of 
evidence  offered  in  petitioner's  behalf. — Id. 
€=399(3)  (Wash.)  The  writ  of  habeas  corpus, 
as  it  may  refer  to  the  custody  of  minor  children, 
docs  not  involve  the  question  of  personal  free- 
dom, and  the  court  is  not  bound  by  a  purely 
legal  right,  but  is  called  on  to  give  consideration 
to  claims  founded  on  human  nature,  having  in 
view  the  welfare  of  the  child. — State  v.  Superior 
Court  of  Yakima  Couutjr,  188  P.  68. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «s»1036-1073 ;    Crimi- 
nal Law.  <8=»lie3-1173. 

HAWKERS  AND  PEDDLERS. 

See  Landlord  and  Tenant,  •=>51. 
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HEALTH. 

Sec  Licenses,  $=>42;  Municipal  Goiporations, 
<8=!>«3,  216,  604,  605. 

n.  BEOin^TioHS  Airs  orrEKSES. 

4=921  (Or.)  An  ordinance  enacted  to  protect 
the  public  liealth,  bat  which  has  no  real  or  sub- 
stantial relation  to  the  subject-matter,  and  is 
an  unreasonable  and  unwarranted  interference 
with  a  lawful  business,  is  unconatitutionaL — 
City  of  Portland  v.  Traynor,  183  P.  933. 

HEAT. 

See  Landlord  and  Tenant,  «s>48;  Trial,  <S=3 
39T 

HIGHWAYS. 

See  Boundaries,  €=s>20;  Constitutional  Law, 
<&=283;  Dedication,  «=»19,  31;  Municipal 
Corporations,  iS=>269,  278,  303,  320,  330; 
Time,  <8=3lO. 

X.  E8TABUBHMENT,   AX.TEKATION, 
Ain>    DISOONTXNITAiraE. 

(U)   Bstabllnliinrnt    1i]r    Stntnte    or    Btatn- 
tory   Prooeeainss. 

®=»I9  (Or.)  The  saving  clause  of  the  county 
road  act  of  May  20,  1917,  providing  that,  not- 
withstanding repeal  of  existing  statutes,  such 
statutes  should  continue  in  force  for  purposes 
of  completion  of  any  highway  proceiedings  pre- 
viously instituted,  rovers  the  case  of  a  high- 
way proceeding  instituted  under  Laws  1903.  p. 
2fi4,  $  11  (L.  O.  L.  SS  6284-6286),  the  intention 
of  the  Legislature  having  been  to  preserve  all 
pending  proceedings  for  establishment  of  roads. 
—Rice  V.  Douglas  County,  183  P.  768. 

In  view  of  the  saving  clause  of  the  Highway 
Statute  of  May  20,  1017.  after  the  going  into 
effect  of  such  new  statute,  repeating  prior 
statutes,  the  county  court,  in  opening  a  county 
road,  could  follow  either  the  old  or  the  new 
procedure  in  a  pending  proceeding  instituted 
under  the  old  statutes. — Id. 
«=330(5)  (Or.)  In  a  proceeding  to  establish  a 
county  Epad  instituted  under  Laws  1903,  p. 
264,  §  11.  L.  O.  L.  g{  6284-6286,  and  continuing 
under  the  new  and  repealing  statute  of  May 
20,  1917  (Laws  1917.  p.  588),  posting  of  notic- 
es in  three  public  and  conspicuous  places  in  the 
vicinity  of  the  road,  and  one  on  the  bulletin 
board  at  the  county  courthouse,  held  a  compli- 
ance with  law.— Rice  v.  Douglas  County,  183  P. 
768. 

®=>30(7)  (Or.)  In  a  proceeding  to  establish  a 
county  road,  instituted  under  Laws  1003,  p. 
264,  I  11  (L.  O.  L.  §S  6284-G286).  and  contin- 
uing under  the  new  and  repealing  statute  of 
May  20,  1917  (Laws  1917.  p.  588).  posting  of 
notices  in  three  public  and  conspicuous  places 
in  the  vicinity  of  the  road,  and  one  on  the  bul- 
letin board  at  the  county  courthouse,  held  a 
compliance  with  law,  so  that  an  affidavit  stat- 
ing that  one  copy  of  the  notice  was  posted  in 
a  public  and  conspicuous  place  near  the  center 
of  the  proposed  rnad  was  sufficient  proof,  the 
center  of  a  road  being  a  point  in  the  middle  of 
the  road  equidistant  from  the  termini.— Rice  v. 
Douglas  County,  183  P.  768. 
<e=»4l(l)  (Or.)  The  recital  in  the  report  of 
■^ewers  of  a  proposed  county  rond  or  highway 
that  before  commencing  their  labors  they  took 
an  oath  faithfully  and  impartially  to  discharge 
the  duties  of  their  appointment  is  sufficient 
showing  that  the  viewers  qualified  as  required. 
—Rice  V.  Douglas  County,  183  P.  768. 
€=>4((2)  (Or.)  Where  field  notes  of  the  county 
surveyor  and  viewers  of  a  proposed  county 
road  showed  the  beginning  point  and  terminus 
of  the  road,  and  every  angle,  direction,  and  dis- 
tance between  the  point  of  beginning  and  the 
terminus,  their  preliminary  report  substantial- 
ly complied  with  the  act  of  May  20.  1917  (I.mws 
1917^  p.  688),  and  the  road  was  duly  eBtablisb- 


ed  by  order  to  that  effect;  the  placing  of  per- 
manent monuments,  etc.,  not  being  necessary 
to  constitute  the  road  a  public  highway,  while 
failure  to  make  final  survey  and  to  monument 
the  road  does  not  avoid  the  order  of  establish- 
ment—Rice V.  Douglas  County,  183  P.  768. 
9=938(1)  (Or.)  The  right  to  review  proceed- 
ings to  establish  a  county  road  or  highway  is 
not  waived  by  an  appeal  from  the  assessment 
of  damages  to  premises  through  which  the  road 
is  laid  out— Rice  v.  Douglas  County,  183  P. 
768. 

^=368  (CaLApp.)  In  an  action  by  a  bank  to  en- 
join a  county  from  constructing  a  roadway  on 
its  land,  in  view  of  the  descriptions  of  the  land 
as  found  in  the  pleadings,  a  resolution  of  the 
board  of  supervisors  of  tlie  county  declaring  a 
certain  road  a  public  highway  held  inadmissible 
M  constituting  a  material  variance.— Title  Ins. 
&  Trust  Co.  V.  Los  Angeles  County,  183  P. 
683. 

XI.  HI6HWAT  DXSTBXOTS  AN]} 
OFFIOEB8. 

<&=>90  (Cal.)  In  levying,  collecting,  and  hold- 
ing a  tax  for  highway  improvement  under  PoL 
C]ode,  fi  2745-2773,  as  to  permanent  road  divi- 
sions, county  officials  act  in  their  capacities  as 
such,  and  not  as  ex  officio  officers  of  a  corporate 
entity  separate  from  the  county;  there  being 
no  provision  that  road  divisions  shall  have  cor- 
porate existence,  and  no  necessity  for  implying 
such  existence,  the  whole  tenor  of  the  act  in- 
dicating that  a  road  division  was  regarded  mere- 
ly as  a  territorial  subdivision  of  the  county  for 
purpose  of  a  a>unty  tax  for  road  improvements 
in  the  district — Anaheim  Sugar  (3o.  v.  Orange 
County,  188  P,  809. 

Under  Pol.  Code,  gf  2745-2773,  as  to  perma- 
nent road  divisions,  presentation  and  publication 
of  a  sufficient  petition  prepared  by  landowners 
in  the  proposed  division,  giving  its  boundaries, 
so  that  it  may  be  determined  therefrom  what 
lands  are  included,  is  indispensable  to  hearing 
and  action  thereon  by  the  county  board  of  su- 
pervisors.—Id. 

In  the  absence  of  other  words  qualifying  their 
meaning,  the  words  "east"  and  "west,  in  a 
petition  under  Pol.  Code,  §|  2745-2i73,  for 
formation  of  a  permanent  roajd  division,  describ- 
ing boundaries  by  courses  and  distances,  mean 
due  east  and  due  wist — Id. 

The  description  by  courses  and  distances  in 
a  petition  under  Pol.  Code,  §!  2745-2773,  of 
the  boundaries  of  a  proposed  permanent  road 
division,  being  followed  67  statement  that  the 
boundaries  are  more  particularly  shown  by  an 
attached  map,  to  which  reference  is  hereby 
made,  and  such  map  deviating  materially  from 
the  description  by  courses  and  distances,  the 
map  under  <3ode  Civ.  Proc.  |  2077,  controls,  so 
that,  neither  it  nor  the  courses  or  distances  in- 
dicated therein  being  published  with  the  peti- 
tion, publication  was  insufficient  to  give  the 
county  board  of  supervisors  jurisdiction. — Id. 

There  was  not  the  necessary  publication  of 
the  petition  for  establishment  of  a  permanent 
road  division,  under  Pol.  Code,  |g  2745-2773, 
to  give  the  board  of  county  supervisors  jurisdic- 
tion to  act  thereon,  where  the  attached  map  con- 
taining the  controlling  showing  of  boundaries 
was  not  published,  and  thereafter  there  was 
published  merely  a  notice  that  a  petition,  with 
intorrcct  statement  of  boundaries  had  been 
presented,  and  that  description  in  the  notice 
was  correct. — Id. 

The  record  of  the  board  of  county  supervis- 
ors on  the  final  hearing  for  establishment  of  a 
road  division,  required  by  Pol.  Code,  g  4039,  to 
be  made,  having  contained  a  description  of  an 
altogether  different  parcel  of  land  from  that  in- 
cluded in  the  division  by  the  board's  final  order, 
such  error  was  fatal  to  the  tax  voted  by  the 
electors ;  they  having  a  right  to  rely  on  the 
record,  and  not  being  bound  to  corroborate  it 
by  examination  of  the  board's  files.- Id. 


Digitized  by 


Google 


Hlskwsf* 


183  PACIFIC  REPOKTEB 


1038 


XV.  TAXES,  ASSESSMEirrS,  AND 
WOBK  ON  HIGHWAYS. 

4=>I2I  (Cal.)  Intent  to  make  the  tax  fox  a  road 
improTement  provided  for  in  Pol.  Code,  {§  274&^ 
2773,  as  to  permanent  road  divisions,  a  gen- 
eral tax,  held  clear;  the  burden  being  imposed 
on  all  property,  real  and  personal,  in  the  dis- 
trict, according  to  its  value,  whereas  special 
assessments  can  be  levied  only  on  the  specific 
property  benefited,  and  on  the  basis  of  special 
benefit. — Anaheim  Sugar  Co.  v.  Orange  CSoun- 
ty,  183  P.  809. 

The  legislative  intent  that  the  tax  provided 
for  in  Pol.  Code,  {§  2745-2773,  as  to  permanent 
road  divisions,  on  the  property  in  such  a  di- 
vision, for  highway  improvements  therein,  shall 
bo  a  general  tax,  rather  than  a  special  assess- 
ment, controls. — Id. 

«=>i22  (Cal.)  The  tax  under  Pol.  Code,  f| 
2745-2773, '  as  to  permanent  road  divisions  on 
the  property  in  a  division,  for  highway  im- 
provements  therein,  being  a  general  tax,  does 
not  amount  to  a  taking  of  property  without  due 
process,  because  not  in  proportion  to  benefits. 
— Anaheim  Sugar  Co.  v.  Orange  County,  183 
P.  809. 

«=3(27(1)  (Cal.)  Pol,  Code,  |  2756,  providing 
that  elections  to  vote  on  a  special  tax  for  high- 
way improvements  in  a  road  division  shall  be 
held  in  all  respects  as  nearly  as  practicable  in 
conformity  with  the  general  election  laws,  held 
not-  to  require  that  election  precincts  be  es- 
tablished vO  days  before  the  election,  as  re- 
quired by  section  4041,  snbd.  3,  in  case  of  a 
general  election. — Anaheim  Sugar  Co.  v.  Orange 
County,  183  P.  809. 

It  appearing  from  the  notice  of  election,  stat- 
ing purpose  of  election  to  be  to  determine  wheth- 
er a  special  tax  should  be  levied  to  be  raised 
in  one,  two,  and  three  successive  years,  that 
the  election  was  to  be  held  under  the  Road  Di- 
vision Act,  omission  to  state  what  proportion 
was  to  be  raised  in  any  given  year  was  im- 
material; Pol.  Code,  {  2754,  providing  the  pro- 
portion to  be  raised  in  each  year. — Id. 

The  i>oll8  for  a  special  tax  election  for  a  road 
division,  which  Pol.  Code,  i  2756,  requires  to 
l>e  held  in  all  respects  as  nearly  as  practicable 
in  Conformity  with  the  general  election,  having 
been  kept  open  only  from  8  a.  jn.  to  4  p.  m., 
while  the  requirements  of  section  1160,  as  to 
general  elections,  is  from  ^  a.  m.  to  7  p.  m., 
the  deviation  is  great,  requiring  one  seeking  to 
uphold  the  election  to  show  affirmatively  that 
tie  result  was  not  affected  thereby. — Id. 
«=>  128  (Cal.)  The  tax  under  Pol.  Code,  H 
2745-2773,  as  to  permanent  road  divisions,  be- 
ing essentially  a  county  tax  for  a  special  pur- 
pose, the  county  is  the  only  proper  defendant 
to  action  to  recover  such  a  tax  paid  under  pro- 
test.— Anaheim  Sugar  Co.  v.  Orange  County, 
183  P.  809. 

Pol.  Code,  {  2759,  providing  tUat  the  special 
tax  for  improvement  of  highways  in  a  road 
division  shall  be  computed  and  collected  in  the 
same  manner  as  state  and  county  taxes,  incor- 
porates into  the  Boad  Division  Act  the  provi- 
sions of  section  3819,  part  of  the  general  scheme 
for  collection  of  taxes,  for  payment  under  pro- 
test and  recovery  of  an  illegal  tax.— Id. 

V.   BEGUIATION  AND  USE  FOR 

TSAVEI.. 

(B)   Use  of  HlKtaivar  und  liavr  of  the  Road. 

«=»I77  (Cal-App.)  Under  St.  1915,  pp.  406, 
409,  IS  20,  22,  automobiles  mast  be  driven  on 
highways  in  a  prudent  manner,  at  a  reason- 
able speed,  not  exceeding  30  miles  per  hour. 
—Randolph  v.  Hunt,  183  P.  358. 
®=7l83  (Cal.App.)  An  automobile  owner  who 
lends  his  machine  to  another,  but  becomes  a 
passenger  in  it,  must,  if  possible,  prevent  the 
driver  from  operating  the  machine  in  a  reck- 
less manner.— Randolph  v.  Hunt,  183  P.  358. 
^=>  184(1)  (Cal.App.)  A  complaint  that  an  au- 
tomobile,  owned   and   occupied    by    defendant. 


ran  down  a  pedestrian  on  a  highway,  is  not 
fatally  defective,  in  absence  of  a  special  de- 
murrer for  uncertainty,  for  failure  to  allege 
that  defendant  was  either  driving  the  car, 
or  retained  control  of  its  operation,  especial- 
ly where  complaint  was  regarded  as  sufficient 
upon  trial.— Randolph  v.  Hunt,  183  P.  358. 
<S=»)84(2)  (Cal.App.)  Where  a  defendant's  au- 
tomobile pvertook  and  killed  a  pedestrian  on 
a  highway,  defendant  has  the  burden  of  prov- 
ing deceased  was  guilty  of  contributory  neg- 
ligence.—Randolph  V.  Hunt,  183  P.  358. 
«=3l84(3)  (CaLApp.)  Evidence  that  defend- 
ant's automobile,  while  running  at  a  high  rate 
of  speed  on  a  highway,  overtook  and  killed  a 
pedestrian,  etc.,  made  the  driver's  negligence 
a  jury  question.— Randolph  v.  Hunt,  1^  P. 
oo8. 

Evidence  regarding  circumstances  under 
which  an  automobile,  traveling  at  high  speed 
on  a  highway,  ran  down  a  pedestrian,  AeU  to 
make  the  pedestrian's  contributory  negligence 
a  Jury  question,  although  be  was  on  left-hand 
side  of  road. — ^Id. 

«=>I84(6)  (Cal.App.)  Under  the  Motor  Vehicle 
Act  in  force  at  the  time  an  infant  was  struck 
by  an  automobile  (St.  1913,  p.  646,  §  20),  a 
motorist,  though  he  was  driving  on  the  left 
side  of  the  highway,  the  right  being  occupied 
by  the  tracks  of  a  trolley,  cannot  be  conclusively 
presumed  negligent  and  to  have  been  violating 
the  act,  though  there  was  no  express  finding  that 
it  was  not  practicable  for  him  to  drive  on  the 
right  side  jot  the  road.— Todd  v.  Orcutt,  183  P. 

In  an  action  on  behalf  of  an  infant  run  down 
on  a  highway  by  a  motorcar,  held,  that  the  gen- 
eral finding  that  the  motorist  was  not  guilty  of 
negligence  was  not  in  conflict  with  a  special 
finding  that  he  was  driving  on  the  left-hand  side 
of  the  road,  it  being  found  that  the  right-hand 
side  was  occupied  by  a  trolley  line,  for  it  may 
well  be  assumed  in  favor  of  the  general  finding 
that  it  was  not  practicable  to  drive  a  motorcar 
on  the  right-hand  side  of  the  road,  and  so  the 
motorist  did  not  violate  the  Motor  Vehicle  Act. 

HOLIDAYS. 

See  Time.  «=>lo.  • 

HOMESTEAD. 

See  PnbUc  Lands,  «=335,  128,  186;   Statatea^ 
®=»167. 

I.   NATTTKE,  AGQnsrnON.  AND 
EXTENT. 

(A)  Nature,  Creation,   and   Dnratlon   •! 
Eiitate  or  RIkM   In  Qeneral. 

<S=»3  (Cal.)  Stata.  1867-68,  p.  116,  relating  to 
homesteads,  and  providing  tnat  a  party  enti- 
tled, if  in  exclusive  occupation,  should  have  his 
right  though  the  land  was  held  in  joint  tenancy, 
tenancy  in  common,  etc.,  was  abrogated  by  the 
adoption  of  the  Codes,  January  1,  1873.— In  re 
Carraghar's  Estate,  183  P.  161. 
<S=>3  (Or.)  The  homestead  exemption  statute 
does  not  lose  its  natural  effect,  standing  by  it- 
self, as  a  remedial  statute,  of  applying  to  de- 
crees, though  in  terms  exempting  from  judicial 
sale  for  8.^tiBfaction  of  any  judgment,  because 
put  in  L.  O.  L.  as  sections  221-226,  wliile  sec- 
tion 415  provides  that  sections  213-220,  which 
apply  to  the  constituent  elements  of  executions, 
and  227-258,  which  cover  exemptions  as  they 
were  codified  brfore  enactment  of  the  homestead 
statute,  shall  apply  to  enforcement  of  a  decree, 
so  far  as  its  nature  may  require  or  admit  of 
it— Paulson  v.  Hurlburt,  183  P.  937. 

(O  Aoanlaltlon   and   Batabllslinient. 

«=>33  (Or.)  Under  L.  O.  li.  §  221,  declaring 
family  homestead  exempt  from  judicial  sale  for 
satisfaction  of  any  judgment,  and  requiring 
only  that  it  must  be  the  actual  alx>de  of,  ana 
owned  by,  such    family,  or  a  member  thereof. 
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and  section  224,  providing  that  when  an  officer 
shall  levy  on  it  the  ovrner  may  notify  him 
that  he  claims  it  as  his  homestead,  the  owner 
of  land,  a  member  of  a  family,  contracting  for 
erection  of  house  thereon,  while  living  with 
her  family  on  rented  premises,  but  moving  into 
the  house  before  foreclosure  of  liens  for  labor 
and  material  entering  into  it,  may  claim  exemp- 
tion against  execution  on  foreclosure  decree, 
having  done  nothing  to  lose  or  waive  homestead 
right— Panlson  v.  Horlbort,  188  P.  937. 

(D)  Property  CoBatltattas  Homeatesd. 

4=>84  (CaL)  A  probate  homestead  cannot  be 
created  or  set  apart  from  property  owned  by 
the  husband  or  wife  and  a  third  party  as  ten- 
ants in  common  or  joint  tenants.— In  re  Car- 
raghar'a  Estate.  183  P.  161. 

IV.  ABAirDOmSENT.   WATVXB,   OB 
FOBFEITUBE. 

#=»I7I  (Or.)  One's  right  to  claim  homestead 
exemption  is  not  affected  by  her  executing  an 
instrument  on  its  fate  an  absolute  conveyance 
of  the  property;  it  being  accompanied  by  a  de- 
feasance in  writing  showing  it  was  a  security 
as  to  certain  claims,  and  so  constituted  a  mort- 
gage, not  divesting  title  from  grantor. — Paulson 
▼.  Hurlburt,  183  P.  937. 

HOMICIDE 

See  Criminal  Law,  «s»366,  413.  722)i,  730, 
814,  829,  922.  980,  1114,  1130.  1134;  1186; 
Habeas  Corpus,  «=>30;  Witnesses,  4=»287, 
849,  380,  Zn,  404. 

m.  XKAirai.ATrOHTEK. 

4s»45  (CalApp.)  If  defendant  shot  decedent 
upon  a  sudden  and  unpremeditated  impulse  of 
passion  caused  by  decedent's  vilification,  abuse, 
and  threats,  a  verdict  of  guilty  of  manslaugh- 
ter might  have  been  rendered  against  defend- 
ants-People V.  LattreU,  183  P.  681. 

V.  EXOV8ABI.E  OB  JUSTHTABLE 

HOMXOEDE. 

«=9t09  (OkLCrApp.)  To  maintain  the  plea  of 
self-defense,  it.  must  be  made  to  appear  thtft 
accused  was  free  from  fault  in  bringing  on 
the  difficulty,  had  reasonable  ground  to  believe 
that  he  was  in  imminent  danger  of  death  or 
great  bodily  harm  at  hands  of  deceased,  and 
that  there  was  a  necessity  to  Ull  to  save  him- 
self therefrom.- Waldon  ▼.  State,  183  P.  937. 
«=»l  16(3)  (N.M.)  Bequested  instruction  that 
one  assailed  without  his  own  fault,  and  having 
reason  to  apprehend  death  or  great  bodily  harm 
unless  he  killed  assailant,  was  erroneous,  as  de- 
fendant must  entertain  such  belief  and  must  act 
upon  it— State  v.  Parks,  183  P.  438. 

VI.  Iin>IOTM£NT  Am)  INTOBMA- 

TIOM. 

«s»l35(l)  (Okl.Cr.App.)  Information  charging 
commission  of  homicide  by  a  neck  yoke  of  a 
wagon  about  three  feet  long,  with  which  de- 
fendants inflicted  mortal  wound,  charged  the 
length  of  the  yoke  and  not  of  the  wagon,  and 
that  defendants  used  the  yoke  and  not  the 
wagon,  so  that  demurrer  on  ground  that  in- 
formation did  not  charge  offense  because  not 
alleging  manner  of  ase  and  size  of  yoke  and 
location  of  wound  was  properly  overruled.  In 
view  of  Rev.  Laws  1910,  i  573».— Boycr  v. 
State.  183  P.  620. 

4s>l35(4)  (Okl.Cr.App.)  Information  charging 
commission  of  homicide  by  a  netk  yoke  of  a 
wagon  about  three  feet  long,  with  which  de- 
fendants inflicted  mortal  wonnd.  charged  th(> 
length  tit  the  yoke  and  not  of  the  wagon,  and 
that  defendants  used  the  yoke  and  not  tut 
wagon,  so  that  demurrer  on  ground  that  in- 
formation did  not  allege  manner  of  use,  was 
properly  overruled,  in  view  of  Hev.  Laws  1910, 
I  6739.-Boyer  v.  State,  183  P.  620. 


9=>I36  (Okl.Cr.App.)  Information  charging 
commission  of  hoiuldde  by  a  neck  yoke  of  a 
wagon  about  three  feet  long,  with  which  de- 
fendants inflicted  mortal  wound,  demurrer  on 
ground  that  information  did  not  allege  lo- 
cation of  wound  was  properly  overruled,  in 
view  of  Rev.  Laws  1910,  {  6739.— Boyer  t. 
State,  183  P.  620. 

Where   a  homicide   is   committed   by  blows 
inflicted    (A   body    of    deceased    with    a   neck 

?'oke  of  a  wagon,  it  is  not  necessary  that  lu- 
ormation  charge  the  particular  parts  of  body 
of  deceased  on  which  blows  were  inflicted. — 
Id. 

«=»i39  (CalApp.)  An  indictment  or  informa- 
tion for  murder  must  cover,  not  only  both  de- 
grees thereof,  but  also  the  crime  of  man- 
slaughter.—People  T.  Paraskevopolis,  183  P. 
585.  

vn.  EvmsiroE. 

<B)  AdmlMlbiUtT  In  0«aeral. 

^=>I73  (Cal.App.)  In  determining  the  inten- 
tion, at  the  time  of  the  killing,  of  defendant, 
charged  with  the  homicide,  the  jury  is  entitled 
to  consider  the  means  used  in  making  the  fatal 
assault— People  v.  Hopper,  183  P.  SO. 
^s»l99  (Cal.App.)  In  a  prosecution  for  homi- 
cide, evidence  of  drunkenness  can  be  considered 
only  to  determine  the  degree  of  the  crime,  the 
weight  to  be  given  which  is  a  matter  for  the 
jury  to  determine  in  connection  with  all  the 
other  evidence  and  circumstances. — People  ,v. 
Hopper,  183  P.  839. 

(B)  'WelKitt  sad  Safliolenor. 

«=>244(1)  (CalApp.y  Evidence  <  in  homicide 
case  held  to  justify  jury's  finding  against  self- 
defense— People  V.  Trigaros,  1©  P.  668. 
<8=>244(2)  (Okl.Cr.App.)  Where  defendant,  on 
trial  for  homicide,  testified  that  he  killed  de- 
ceased partly  on  account  of  his  wrongful  treat- 
ment of  defendant's  mother,  his  plea  of  self- 
defense  was  not  sustained. — Waldon  y.  State, 
183  P.  637. 

^=»290  (Okl.Or.App.)  Evidence  in  a  homicide 
case  held  sufficient  to  warrant  a  conviction  of 
murder.— Wilson  v.  State,  183  P.  613. 
4=3254  (CaI.App.)  In  a  prosecution  for  mur- 
der, defendant  setting  up  self-defense,  evi- 
dence held  to  justify  verdict  of  guilty  of  mur- 
der in  the  second  degree,  in  that  decedent  was 
in  retreat  and  was  going  away  and  had  aban- 
doned his  quarrel  with  defendant  when  he  was 
shot  and  killed.— People  v.  LuttreU.  183  P.  681. 
«=»255(3)  (Okl.Cr.App.)  Evidence  held  to  sus- 
tain a  conviction  of  manslanghter  in  the  first 
degree.— Waldon  v.  State,  188  P.  637. 

Vm.  TBIAXk 

(B)   dueattoaa   for  Jary. 

®=>268  (Cal.App.)  In  a  prosecution  for  man- 
slaughter, the  weight  of  the  evidence  as  to 
the  cause  of  death,  whether  Influenza  or  an 
assault  by  defendant,  was  for  the  jury. — Peo- 
ple V.  Bray,  183  P.  712. 

®s»282  (Cal.App.)  In  a  prosecution  for  homi- 
cide, it  was  for  the  jury  to  determine  the  de- 
gree or  character  of  the  crime,  if  any,  whether 
murder  or  manslaughter,  which  had  been  com- 
mitted.—People  T.  Lottrell,  183  P.  681, 

(O)  laatrnetlona. 

«s>290  (Cal.App.)  In  a  prosecution  for  homi- 
dde.  in  defining  murder  of  the  first  and  second 
degrees,  and  manslaughter,  the  trial  court  prop- 
erly stated  that  in  determining  defendant's  in- 
tention it  was  important  to  consider  the  means 
used  to  accomplish  the  killing.— People  v.  Hop- 
per, 183  P.  886. 

<Ss»300(3)  (CalJipp.)  In  a  prosecution  for 
murder,  wherein  defendant  set  up  self-defense, 
instructions  on  such  issue,  fully  advising  the 
jury  that,  if  defendant  as  a  reasonable  man 
believed  he  was  about  to  suffer  great  bodily 
injury  at  the  hands  of  decedent,  he  was  jnsti- 
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fied  in  nsiag  his  deadly  weapon,  and  kUling 
decedent.  hM  sufficient.— People  v.  Lattrell, 
183  P.  681. 

<8=a30iH3)  (Okl.Cr.App.)  Inatrucdon  that  self- 
defense  could  not  be  pleaded  by  an  aggressor 
or  one  voluntarily  entering  into  a  difficulty, 
and  that  if  defendant  sought  and  voluntarily  en- 
tered into  fatal  difficulty  he  could  not  set  up 
such  defense,  was  erroneous  as  not  sufficiently 
stating  what  acts  would  deprive  defendant  of 
such  right,  and  as  not  correctly  defining  right 
of  self-defense.— Boyer  v.  State,  183  P.  620. 
$:=>300(9)  (Cal.App.)  There  being  no  evidence 
that  deceased  was  known  as  a  dangerous  char- 
acter, there  was  no  occasion  for  giving  the  re- 
quested instruction,  in  homicide,  as  to  appre- 
hension of  danger  from  one  of  rash  and  violent 
disposition.— People  v.  Trigaros,  183  IV  068. 
«=308(3)  (N.M.)  Though  state  contended  that 
defendants  lay  in  wait  for  deceased  in  a  shed, 
from  which  they  shot  him,  and  that  crime  was 
murder  in  the  first  degree  an  instruction  on 
murder  in  the  second  degree  was  proper,  where 
there  was  evidence  of  defendants'  footprints  and 
of  empty  cartridges  near  shed,  and  killing  with 
a  deadly  weapon  was  admitted.— State  v.  Parks, 
183  P.  433. 

<g=>308(5)  (Cal.)  Befusing  a  requested  instruc- 
tion that  accused  could  be  convicted  only  of 
second  degree  murder  if  jury  had  reasonable 
doubt  as  to  degree  of  hia  guilt  is  not  erroneous, 
where  .accused  was  dearly  guilty  of  first  de- 
gree miirdcr,  and  only  defense  was  that  of  mis- 
taken identity,  although  issue  as  to  second  de- 
gree murder  was  submitted  to  jury. — People  v. 
Lapara,  183  P.  545. 

'     (D)  Terdlot. 

€=>3i4  (Okl.Cr.App.)  Evidence  in  homicide 
case,  though  sufficient  to  warrant  conviction 
of  murder,  held  insufficient  to  warrant  extreme 
penalty  of  death.— WUson  v.  State,  183  P.  613. 

X.  APFSAI.  AKD   EBROB. 

$s»325  (N.M.)  Exceptions  to  instructions  on 
self-defense,  using  term  "a  man  of  ordinary 
prudence,  firmness,  and  courage,"  because  "not 
correctly  stating  law  of  self-defense  and  on  other 
sufficient  grounds,"  and  because  not  applicable 
to  facts  proven,  were  insufficient  (to  require  re- 
Tiew.— State  v.  Paries,  183  P.  433. 
«=>332(8)  (Okl.Cr.App.)  Where  there  was  evi- 
dence to  sustain  a  conviction  of  manslaughter 
fat  the  first  degree,  though  the  evidence  was 
in  conflict,  the  Criminal  Court  of  Appeals 
would  not  disturb  the  verdicti  as  the  weight 
of  the  evidence  was  for  the  jury. — ^Boyer  t. 
State.  183  P.  620. 

<g=>332(3)  (Okl.Cr.App.)  Where  the  evidence 
as  to  self-defense  is  conflicting,  but  there  is 
evidence  to  support  a  conviction,  the  Criminal 
CJourt  of  Appeals  will  not  disturb  it— Waldon 
V.  State,  1&3  P.  637. 

9=»34l  (Cal.App.)  Where  defendant  was  con- 
victed of  mansfaoghter  only,  he  cannot  com- 
plain of  the  courrs  act  in  omitting  to  give 
part  of  bi»  requested  instruction  enumerating 
the  facts  on  which  a  reasonable  doubt  should 
cause  acquittal  of  murder. — People  ▼.  Hopper, 
183  P.  836. 

®=>347  (Okl.Cr.App.)  Evidence  in  homicide 
case,  though  sufficient  to  warrant  conviction  of 
murder,  held  insufficient  to  warrant  extreme 
penalty  of  death,  and  under  Rev.  Laws  1910, 
I  6003.  would  be  modified  to  imprisonment  for 
life.— Wilson  v.  State,  183  P.  613. 

XI.  SENTENCE  AND  PtTNISHMENT. 

€=3352  (CaLApp.)  Language  of  trial  Judge,  in 
passing  sentence  of  imprisonment  for  life,  that 
he  saw  no  way  out  of  it  except  to  punish  de- 
fendant for  the  crime  of  murder,  not  of  the 
second  degree,  but  of  the  first  degree,  hold  mere- 
ly a  declaration  that  in  his  opinion,  based  on  the 
evidence,  defendant,  who  had  been  found  guilty 
of  murder  in  the  second  degree,  merited  pun- 


ishment equal  to  that  fixed  for  murder  in  the 
first  degree.— Ex  parte  Azevedo,  183  P.  952. 
<S=>354  (CaLApp.)  Under  Pen.  Ctode,  f  190,  pro- 
viding every  person  guilty  of  murder  m  the  sec- 
ond degree  is  punishable  by  imprisonment  for 
not  less  than  10.  years,  it  was  within  the  power 
of  the  trial  court  to  sentence  one  convicted  of 
murder  in  the  second  degree  to  imprisonment  in 
the  state  prison  for  life.— Ex  parte  Azevedo,  183 
P.  952. 

HOSPITALS. 

See  Contracts,  <S=9l76,  208,  277. 

HUSBAND  AND  WIFE. 

See  Animals,  «=970;  Certiorari,  4=928,  37; 
Deeds,  €=195,  211:  Descent  and  Distribu- 
tion, €=>69,  71;  Divorce;  Executors  and 
Administrators,  <S=>188.  202;  Homestead, 
<S=>84;  Pleading,  «=3lte,  854;  Witnesses, 
«=»349.  372. 

m.  CONVETANOES.CONTBAGTS.  AND 

OTHEB  TKANBAOTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

€=»47(1)  (Okl.)  A  husband  mar  con-vey  land  to 
his  wife  or  have  it  conveyed  to  her,  either 
as  a  gift  outright  or  in  payment  of  a  debt 
owed  to  her.— B^nt  v.  Tallent,  183  P.  422. 
€=>49!/2(5)  (Okl.)  In  absence  of  fraud  or  in- 
terests of  creditors,  the  presumption  of  law 
is  in  favor  of  a  husband's  conveyance  of  land 
to  his  wife,  either  as  a  gift  outright  or  other- 
wise.—Kent  V.  Tallent,  183  P.  422. 
€=491/218)  (CaI.App.)  In  a  widow's  action  to 
secure  a  judgment  determining  that  the  sole 
ownership  of  certain  botes  secured  by  mort- 
gages was  in  her,  the  fact  that  the  notes  were 
made  to  the  wife,  with  the  incidental  mortga- 
ges, is  some  evidence  of  a  gift  by  her  husband. 
—Hale  V.  Kennedy,  183  P.  723. 

It  is  not  necessary  that  a  hnsband  should  in 
terms  and  formally  declare  that  he  presented 
his  interest  in  property  consisting  of  notes  and 
mortgages  to  his  wife,  but  circumstances  con- 
sisting of  conduct,  words  and  admissions  may 
be  sufficient  to  establish  the  fact  of  a  gift. 
-Id. 

V.   WIFE'S   8EFABATE  ESTATE. 
(A)  What  Constitutes. 

<Ss>IIO(3)  (Okl.)  Where  a  husband,  entitled  to 
a  reconveyance  of  title  to  land,  expressed  a 
desire  that  the  deed  of  reconveyance  be  made 
to  his  wife,  which  was  done,  she  aoqoired  title 
to  the  land,  and  her  deed  vested  title  in  her 
grantees.- Kent  ▼.  Tallent,  183  P.  422. 
€=>I3I(2)  (Cal.App.)  In  an  action  brought  to 
secure  judgment  determining  certain  promis- 
sory notes  secured  by  mortgages,  to  be  ttie 
sole  property  of  plaintiff,  the  presnmption  nn- 
der  Civ.  Code,  f  l64,  that  where  conveyance  is 
made  to  a  married  woman,  title  is  vested  in 
her  as  her  separate  property,  held  to  apply  to 
notes  and  mortgages,  the  proceeds  of  certain 
property  sold,  the  question  for  the  trial  judge 
being  whetiier  the  presumption  had  been  over- 
come.—Hale  V.  Kennedy,  183  P.  723. 
«:» 133(1)  (CaLApp.)  In  widow's  action  to  de- 
termine that  the  sole  ownership  of  certain 
promissory  notes  secured  by  mojrtgages  was 
in  plaintiff,  held  that  testimony  as  shown  by  a 
statement  of  the  cause  shows  some  substan- 
tial evidence  to  sustain  the  findings  of  the 
trial  judge  for  plaintiff.— Hale  r.  Kennedy,  183 
P.  723. 

Vm.  SEPABATIOV    AND    BEPARATE 
MAINTENANCE. 

©=278(1)  (Cal.)  Property  settlements  between 
husband  and  wife  when  there  is  no  fraud  are 
highly  favored  in  the  law.— Hensley  r.  Hensley, 
183  P.  44S. 
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«=3278(1)  (Cal.)  Neither  petition  of  widow  to 
set  aside  probate  of  will,  nor  her  petition  to 
determine  heirship,  nor  her  objection  to  the 
final  account,  brings  into  issue  the  validity  of 
the  separation  and  settlement  agreement  _  be- 
tween her  and  deceased ;  but  this  can  be  raised 
only  in  a  direct  proceeding  attacking  it. — In  te 
McClelland's  Estate,  183  P.  798.  ' 
$=>279(4)  (Cal.)  Separation  and  settlement 
agreement  between  husband  and  wife  held  to 
bar  her  right  to  inherit  ftom  him. — In  re  Mc- 
CleUand's  Estate,  183  P.  798. 
«=»28l  (CaL)  Where  the  husband  and  wife  had 
been  living  apart  for  years,  and  the  wife  acted 
upon  the  advice  of  her  attorneys  in  making  a 
property  settlement,  there  was  no  presumption 
of  confidential  relation,  and  the  trife  had  the 
burden  of  proving  fraud,  if  any,  in  the  agree- 
ment.— Hensley  v.  Hcnsley,  183  P.  445. 

Evidence  held  insufficient  to  show  fraud  of  the 
husband  in  securing  property  settlement  with 
his  wife.— Id. 

€a>28S(/2  (Nev.)  A  wife  may  maintain  an  ac- 
tion against  her  husband  for  support  and  main- 
tenance without  applying  for  divorce,  under 
St  1913,  c.  87.— Hilton  v.  Second  Judicial  Dis- 
trict Court  in  and  for  Washoe  County,  183  P. 
817. 

The  object  of  St  1813,  c.  97,  giving  wife 
right  of  action  against  husband  for  sui^ort  and 
maintenance  without  applying  for  a  divorce,  is 
to  give  the  wife  a  sure  and  speedy  remedy 
through  an  Independent  action  when  she  has 
any  cause  of  action  for  divorce  against  her 
husband,  or  when  he  has  deserted  her  for  a 
period  of  ninety  days,  and,  being  remedial,  must 
be  liberally  construed  with  a  view  to  promote 
its  object,  the  jurisdiction  of  the  court  being 
neither  limited  nor  restricted.— Id. 
<B^288  (Cal.)  Alimony  may  be  awarded  a  wife 
in  a  separate  maintenance  action,  although  both 
she  and  defendant  hpsband  were  at  faait. — Matt- 
8on  V.  Mattson,  183  P.  443. 

9s»289  (Nev.)  The  requirement  as  to  residence 
in  section  7  of  St  1918,  c.  97,  giving  wife  right 
of  action  against  husband  for  support  and 
maintenance  without  applying  for  a  divorce, 
relates  to  the  venue  of  the  action  and  not  to 
jurisdiction  of  the  parties,  and  such  residence 
need  be  such  only  that  an  ordinary  action  could 
be  maintained  by  her  according  to  the  statute 
regulating  the  venue  of  civil  action,  so  enlarged 
as  to  permit  her  to  sue  in  the  county  where  the 
husband  may  be  found.— Hilton-  v.  Second  Ju- 
dicial District  Court  in  and  for  Washoe  Coun- 
ty, 183  P.  317. 

*=>296  (Cal.)  A  wife's  separate  maintenance 
complaint  need  not  allege  her  residence.— Matt- 
son  V.  Mattson,  183  P.  443. 
^=>297  (Cal.)  Corroboration  is  unnecessary  in 
a_wife's_ action  for  maintenance  without  divorce, 
since  Civ.  Code,  §  130,  requires  corroboration 
only  in  actions  where  a  divorce  is  granted. — 
Mattson  y.  Mattson,  183  P.  443. 

In  a  wife's  action  for  separate  maintenance, 
«)nfficting  evidence  held  to  sustain  trial  court's 
finding  that  plaintiff  wife  did  not  circulate  false 
reports  regarding  defendant  and  his  daughter-in- 
law.— Id. 

i^=>297  <Nev.)  To  entitle  a  wife  to  recover  in 
an  action  under  St.  1913,  c.  97,  for  support  and 
maintenance,  without  applying  for  divorce,  it 
is  incumbent  upon  her  to  make  a  showing  of  the 
marriage  relation,  her  needs,  and  the  ability 
of  her  husband,  as  in  a  suit  for  divorce.— Hilton 
V.  Second  Judicial  District  Court  in  and  for 
Washoe  County,  183  P.  317. 
g^298'/2  (Cal.)  In  a  separate  maintenance  ac- 
tion, nndiogs  that  plaintiff  wife  did  not  accuse 
defendant  of  improper  relations  with  his  daugh- 
ter-in-law, and  that  none  of  plaintiff's  state- 
ments had  brought  defendant  into  contempt,  etc., 
held  a  sufficient  finding  upon  the  isiue  whether 
plaintiff  circulated  false  reports  reinurding  de- 
fendant and  his  daughter-in-law.- Mattson  t. 
Mattson,  iS  P.  443. 
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XX.  ABAtmomnsm. 

4=»308  (Nev.)  Prosecution  of  husband  for  de- 
sertion and  nonsupport  of  wife  and  child  under 
ActPa.  March  13,  1903  (P.  /L.  26),  need  not  be 
instituted  at  place  of  his  residence,  or  county 
in  which  offense  is  alleged  to  have  been  com- 
mitted, but  may  be  instituted  wherever  relief 
may  be  needed ;  such  statute,  in  view  of  section 
2,  and  in  view  of  Act  April  13,  1867  (P.  I..- 78), 
to  which  it  Is  supplementary,  being  remedial 
as  well  as  penal,  with  purpose  of  affording  re- 
lief to  dependent  wives  and  children.— Ex  parte 
Brennen,  183  P.  310. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMUNITY. 

See  Constitutional  Law,  ^=>206. 

^      IMPROVEMENTS. 

See  Contracts,  ^302 ;  Highways,  <S=9(),  121, 
122,  128;  Levees,  ^39;  Mechanics'  Liens, 
<E=>75 :  Municipal  Corporations,  $=92<j9- 
S-SO;  Pleading,  (S=»40e;  Vendor  and  Pur- 
chaser, €=>109,  203. 

IN  BANC. 

See  Appeal  and  Error,  «3»838. 

INDEMNITY. 

See  Guaranty. 

®:»8  (Cal.App.)  Where  a  lumber  company  and 
defendants  agreed  to  Indemnify  plaintiff  sure- 
ty company  for  any  payments  made  under  any 
bond  issued  at  the  request  of  the  lumber  com- 
pany and  defendants,  defendants  were  not  lia- 
ble to  indemnify  the  surety  company  on  a  bond 
issued  at  the  request  of  the  lumber  company 
alone  and  without  defendants'  knowledge.- - 
National  Surety  Co.  v.  Wilcox,  183  P.  701. 

INDIANS! 

See  Taxation,  <S=:>181. 

*=>2  (Okl.)  The  acts  of  Congress  and  agree- 
ments between  "the  various  Indians  have  always 
been  construed  liberally  in  favor  of  the  Indians. 
—Hudson  V.  Hopkins.  183  P.  507. 
®=>6  (Okl.)  Assuming  that  section  4,  Original 
Creek  Agr^ment,  was  not  superseded  by  Act 
Cong.  May  27,  1908,  yet  when  county  court 
appointed  one  L.  as  guardian  of  O.,  a  Creek 
minor,  and  its  records  are  silent  aa  to  L.'s  citi- 
zenship, it  will  be  presumed  that  the  court,  in 
proper  discharge  of  its  duty,  upon  inquiry,  ad- 
judged that  he  possessed  requisite  qualifications, 
and  such  judgment  is  not  subject  to  collateral 
attack.— Tucker  v.  Leonard,  183  P.  907. 
«=s>l8  (Okl.)  Where  a  fnU-blood  Choctaw  In- 
dian woman  died  in  1906  possessed  of  an  al- 
lotment, and  her  nearest  relatives  on  her  fath- 
er's side  were  an  uncle  and  a  cousin,  and  on 
her  motlier's  side  cousins,  all  being  Indians  by 
blood,  Mansf.  Dig.  Ark.  g  2631,  controls,  and 
an  undivided  half  of  the  allotment  goes  to  the 
maternal  heirs,  and  the  other  half  to  the  pa- 
ternal heirs.- Palmer  v.  King,  183  P.  411. 
®s>l8  (Okl.)  The  devolution  of  an  allotment 
on  behalf  of  deceased  Creek  citizen,  not  se- 
lected or  made  until  after  Supplemental 
Creek's  Agreement  of  June  30,  1902  (32  Stat. 
500.  c.  1.328),  went  into  effect  is  governed  by 
Arkansas  laws  of  descent  and  distribution, 
which  by  section  6  of  that  act,  and  by  Act  May 
27,  1902,  were  substituted  for  Creek  tribid 
laws  of  descent  recognized  by  the  Original 
Creek  Agreement  of  March  1,  1901  (31  Stat 
861,  c.  676,  §  28).— Hamilton  v.  Bahnaen,  183 
P.  413. 

A  Greek  citizen,  dying  before   receiving  his 
allotment,  is  not  seized  at  his   death   of  an 
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inheritable  estate  in  lands  afterwards  allotted 
to  him  or  to  his  heirs,  and  the  descent  is  cast 
when  the  certificate  of  allotment  is  issued,  and 
is  coverned  by  the  law  then  in  effect. — Id. 

Where  Dawes  Commission,  having  on  file  in 
allotment  record  of  one  M.,  deceased,  a  reser- 
vation plat  and  memorandum  slip,  pending 
ratification  of  Original  Creek  Agreement  of 
March  1,  1901,  thereafter  issued  an  "original 
memorandum  of  selection"  and  a  certificate 
of  allotment,  both  dated  October  20,  1002,  the 
date  of  such  certificate  is  controlling  as  to 
devolution  of  estate. — Id. 

Where  a  "reservation  plat  and  menwrandum 
Blip,"  on  file  with  Dawes  Commission,  in  al- 
lotment record  of  one  M^  was  made  prior  to 
ratification  of  Original  Creek  Agreement  of 
March  1,  1901,  and  where  M.  had  died  July  7, 
1890,  and  where  there  was  no  authority  for 
such  reservation  and  no  law  permitting  al- 
lotment to  deceased  at  that  time  nor  to  his 
heirs,  the  exhibit  gave  the  heirs  no  inherita- 
ble estate.— Id. 

«=»r8  (Okl.)  Under  Act  Cong.  Feb.  28,  1891, 
t  5  (U.  S.  Comp.  St  S  4222),  the  illegitimate 
child  of  an  allottee  by  an  Indian  woman,  wheth- 
er bom  as  the  result  of  cohabitation  in  accord- 
ance with  Indian  customs  or  not,  is  entitled  to 
inherit  rights  in  his  father's  allotment  as  bis 
heir.— Gray  v.  McKnight,  183  P.  489. 

Where  a  white  man  by  Kiowa,  Comanche,  and 
Apache  Agreement  June  6,  1900,  c.  813,  31  Stat. 
676,  was  awarded  same  benefit  as  members  of 
tribies,  and  died  after  iunance  of  trust  patent, 
bnt  before  final  patent,  and  Secretary  of  the 
Interior,  as  authorised  hj  Indian  Appropriation 
Act  of  March  3,  1003,  issued  a  patent  to  his 
heirs  without  naming  them,  they  took  the  estate 
by  inheritance,  and  not  by  grant  from  United 
States.— Id. 

«=>28(Okl.)  After  death  of  allottee  in  Kiowa, 
Comanche,  and  Apache  reservation  under  trust 
patent  and  during  trust  period,  county  courts 
cannot  determine  his  heirs,  but  after  issuance 
of  patent,  removal  of  restrictions,  and  with- 
drawal of  federal  snperviaion,  and  where  heir- 
ship has  not  been  determined  by  Secretary  of 
Interior  during  trust  period,  county  court  hav- 
ing jurisdiction  of  estate  may  determine  under 
the  state  law  the  allottee's  heirs  and  distribute 
estate  accordingly.— Gray  v.  McKnight,  183  P. 
489. 

County  courts,  under  their  probate  jurisdic- 
tion, may  determine  who  are  the  heirs  of  «  de- 
cedent for  purposes  of  distribution,  except  in 
cases  involving  Indian  allotments,  where  Con- 
gress has  not  relinquished  its  supervisory  con- 
trol or  delegated  such  authority  to  such  courts. 
—Id. 

9=339  (Okl.)  Where  a  conveyance  of  realty 
was  executed  prior  to  statehood,  and  while  the 
statutes  of  Arkansas  were  in  force  in  the  In- 
dian Territory,  the  rights  of  the  parties  were 
fixed  by  the  statutes  then  in  force,  and  not 
by  Rev.  Laws  Okl.  1010,  ti  1140-1188.- Kent 
v.  Tallent,  188  P.  422. 

INDICTMENT  AND  INFORMATION. 

See  Assault  and  Battery,  9s>78;  Criminal 
Law,  «8=1032,  1044,  1088.  1134,  1184;  Bm- 
bp.zzlement,  €=>26;  Escape,  ^f=a9;  Homi- 
cide, €=>135-139 ;  Intoxicating  Liquors,  ®sa 
211;  Larceny,  «=s>28,  32,  40;  Malicious 
Prosecution,  ^=318. 

V.  BEQinSITEB  AND  SUFFICIEXOT 
.    OF  AOCVSATION. 

«E37I  (CaLApp.)  If  the  facts  stated  are  not 
capable  of  two  constructions,  and  are  such  as 
to  plainly  show  to  a  person  of  common  un- 
derstanding a  crime  has  been  committed,  the 
information  or  indictment  will  be  held  suffi- 
cient.—Ex  parte  Bankin,  183  P.  686. 
9=>II0(3)  (Cal.App.)  Indictment  or  informa- 
tion is  sufficient,  where  crime  is  substantially 
alleged  in  the  words  of  the  statute,  or  their 
equivalent— Ex  parte  Rankin,  183  P.  686. 


<S=s>liO(26)  (Cal.App.)  Information  charging 
attempt  to  commit  the  infamous  crime  against 
nature  in  the  words  of  the  statnte  (Pen.  Code, 
§  286)  denouncing  such  crime  held  sufficient, 
as  against  objection  that  the  terms  of  the  stat- 
ute are  unintelligible,  uncertain,  ambiguons, 
and  general,  since  every  person  of  ordinary  in- 
telligence understands  what  the  crime  against 
nature  with  a  human  being  is.— Ex  parte  Kan- 
kin,  183  P.  686. 

VI.  JOINDER  OF  PARTUS,  OFFENSES, 

AND  COUNTS,  DUPUOITT, 

AND  EUBOTION. 

«s>l25(30)  (Wash.)  In  information  against  a 
police  officer  for  larceny  of  outlawed  whiaky, 
charges  that  he  took  the  whisky  from  the  prose- 
cuting witness  with  the  intent  to  defraud  him 
of  the  same,  etc.,  or  that  he  appropriated  the 
same  after  having  taken  it  into  his  custody  un- 
der the  law,  were  not  inconsistent  theoriea,  and 
were  properly  included  in  one  information.— 
State  V.  Donovan,  183  P.  127. 
«=»I25(40)  (Okl.Cr.App.)  Count  of  indictment 
alleging  that  one  W.,  as  treasurer  of  a  county, 
officially  received  certain  public  moneys,  funds, 
etc.,  for  the  state,  etc.,  and  willfully  and  felo- 
niously embezzled  a  certain  amount  thereof, 
and  that  defendant  knowingly  and  felonionslT 
procured,  aided,  and  abetted  the  embeczle- 
ment,  charged  but  one  offense,  the  embexzle- 
ment  by  W.  and  the  aiding  and  abetting  by 
defendant— Middleton  v.  State,  183  P.  626. 
«=»I2S(42)  (Waah.)  An  information  against  a 
police  officer  for  grand  larceny  of  outlawed 
whisky  held  to  charge  an  original  taking  of 
the  whisky  by  defend^t  with  intent  to  denaod 
the  owner  thereof,  as  well  as  an  embezzlement 
of  the  same  after  taking  under  Rem.  Code  1915, 
§  2601,  subd.  3,  the  taking  and  subsequent  ap- 
propriation constituting  one  continuous  trans- 
action.— State  v.  Donovan,  183  P.  127. 
«=»I32(2)  (Cal.App.)  Where  defendant  planned 
to  steal  252  sacks  of  potatoes,  by  representing 
that  he  was  buying  for  cash  and  bo  getting  poB- 
sesaion,  and  it  took  three  davs  to  haul  the  pota- 
toes away  from  the  sellers'  ranch,  there  was 
nevertheless  but  one  larceny,  not  a  distinct  of- 
fense at  the  time  of  each  of  the  three  haulings, 
requiring  an  election  by  the  prosecutor. — Peo- 
ple V.  Mills  Sing,  183  P.  865. 

Vn.  MOTION  TO  QUASH  OR  DIBMXS8, 
AND  DESaURRER. 

«=9l33(6)  (Okl.Cr.App.)  Under  Code  of  Crim- 
inal Procedure  the  method  of  attacking  an  in- 
formation sufficient  for  all  purposes,  but,  not 
verified,  so  as  to  authorize  a  warrant  of  arrest 
must  be  by  motion  to  quash  or  set  aside  informa- 
tion, and  such  question  is  not  properly  raised 
by  a  demurrer,  especially  by  a  demurrer  on 
ground  that  it  does  not  state  facta  sufficient 
to  constitute  a  public  offense. — Thayer  v.  State, 
183  P.  931. 

VnX.  AMENDMENT. 

«s>l59(3)  (Okl.Cr.App.)  Amendment  of  in- 
formation for'  unlawfully  transporting  Intoxi- 
cating liquor,  made  on  motion  of  county  attor- 
ney, changing  place  to  which  liquor  was  al- 
leged to  have  been  conveyed  from  intersection 
of  Western  and  G.  avenues  to  a  place  about  a 
quarter  of  a  mile  west  of  that  intersection,  did 
not  materially  change  offense  charged  in  orig- 
inal information.— Thayer  v.  State,  183  P.  931. 

INDUSTRIAL  DISTRICT. 

See  Municipal  Corporations,  «=>600. 

INFANTS. 

See  Animals,  C=>74;    Appeal  and  Error,  4|s> 
031,  091;    Constitutional  Law,  «=>250,  258 
Courts,  «S9202;   Criminal  Law,  «=>18,  1213; 
Divorce,  9=>1^;    Explosives,  i^b>7  ;    Guard 
ian    and    Ward;     Habeas  -  Corpus,     ~ 
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Highways,  «a»184;  Judgment,  ^=3800;  lAa 
Pendens,  (S=>22;  NeeUgence,  <8=3»86,  142; 
Parent  and  Child;  Statutes,  «=>86^  118; 
Witnessea,  ®;=>40.  , 

n.   CTTSTODT  Aim   PROTECTION. 

«s>l2  (CalJkpp.)  Pen.  Code,  i  288,  prohibit- 
ing any  lewd  or  lasclvions  act  upon  or  with 
a  child  ander  14,  hdd  not  contrary  to  Const. 
U.  S.  Amend.  14.  f  1,  though  other  sections 
of  the  Penal  Code  relatingto  crimes  against 
children,  such  as  aeedona  272,  273,  273g,  and 
660^,  made  the  condemned  acts  misdemean- 
ors only.— People  v.  Camp,  183  P.  846. 
9s>20  (CalAptk)  Verdict  that  defendant  was 
guilty  of  the  crime  of  lewd  and  lasciTions  con- 
duct with  a  male  child  under  the  age  of  14 
years,  a  felony,  as  charged  in  the  indictment, 
which  must  be  presumed  on  collateral  at- 
tack to  have  sufiSdently  stated  the  offense  as 
defined  by  Pen.  Code,  §  288^  by  following  sub- 
stantially the  language  of  the  statute,  h«ld  suf- 
ficiently to  have  found  that  the  crime  was  com- 
mitted upon  or  with  the  body  of  a  child,  as 
prohibited  by  the  statute  and  as  charged  by 
the  indictment.— People  t.  Camp,  183  P.  845. 

Pen.  Code,  §  288,  prohibiting  any  lewd  or 
lasdviouB  act  upon  or  with  a  child  under 
14,  AeM  not  impliedly  repealed  by  JuTenile 
Court  Law,  S  28;  there  being  no  inconsiBtency 
between   them. — Id.       \ 

In  view  of  Pen.  Code,  j  671,  despite  section 
18,  the  court  had  jurisdiction  to  sentence  to  im- 
prisonment tor  more  than  five  years  defendant, 
con^cted  of  lewd  and  lascivious  conduct  upon  a 
chUd  under  14,  is  violation  of  section  288.— Id. 

VII.  ACTIONS. 

^=3 1 02  (Cal.App.)  In  action  by  guardian  ad  li- 
tem of  an  infant,  it  is  proper  for  the  complaint 
to  allege,  and  the  court  to  find,  the  age  of  the 
infant ;  for,  unless  the  infancy  exists,  suit  could 
not  be  brought  by  guardian  ad  litem.— Todd  v. 
Orcutt,  183  P.  963. 

®=>iOS  (CaLApp.)  A  ward  who,  suing  by 
guardian  ad  litem,  had  recovered  a  judgment 
on  becoming  of  age  was  competent  to  sigu  sat- 
isfaction of  the  judgment ;  the  fact  of  majority, 
under  Code  Civ.  Proc.  (1760.  alone  terminat- 
ing the  guardianship.— City  Properties  Co.  v. 
Fitzmaurice,  183  P.  267. 

INFLUENZA. 

See  Criminal  Law,  «=9366,  367,  1114;  Homi- 
cide, «=926S. 

INJUNCTION. 

See  Action,  $=348;  Appeal  and  Error,  '^=> 
1107:  Divorce,  (S=>169;  Highways,  <S=»e8; 
Landlord  and  Tenant,  ®=>61,  167 ;  Munici- 
pal Corporations,  «=»604,  628;  Nuisance, 
«=972;    Pleading,  «=>343. 

I.  NATUBE  AND   GROUNDS  IN  OEN« 

TiltATi. 

(A)  nature  luid  Form  of  Remedy. 

4=9 1  (Cal.App.),  Equity  has  inherent  power  in 
aid  of  its  jurisdiction  to  grant  injunctions, 
and  the  exercise  of  the  power  rests  very  large- 
ly in  the  discretion  of  the  chancellor. — Davies 
V.  itamsdell,  183  P.  702. 

(B)   Grounds   of  Relief. 

$=»9  (CaL)  A  resident  of  a  city^  who  was  not 
a  user  of  water  which  came  from  a  source 
from  which  the  city  had  not  been  given  a  per- 
mit by  the  state  board  of  health  to  obtain 
water,  as  provided  by  St  1913,  p.  793,  could 
not  maintam  an  action  under  such  statute  to 
enjoin  the  city  from  using  the  water.— Hart  T. 
City  of  Los  Angeles,  183  P.  347. 
9=9 1 1  (Cal.)  A  civil  service  examination  notice, 
stating  that  certain  deductions  would  be  made 
if  an  applicant's  experience  was  not  considered 
satisfactory,  does  not  authorize  an  injunction 


without  a  showing  that  the  commissina  is 
threatening  to  abuse  its  discretionary  power.-^ 
Pratt  V.  Rosenthal,  183  P.  542. 
^^24  (CaL)  It  must  be  presumed  that  the  Leg- 
islature, when  it  granted  permission,  under  St. 
1013,  p.  793,  to  any  citizen  or  consumer  using 
the  water,  the  right  to  enjoin  a  water  company 
or  municipality  from  supplying  water  without 
a  permit  trom  the  State  Board  of  Health,  did 
not  intend  to  change  in  any  other  respects  the 
principles  of  equity  regardinjg  injunctions;  and 
hence,  where  the  water  furnished  is  wholesome 
and  sanitary,  an  injunction  will  not  issue  to 
protect  the  technical  unsubstantial  right  of  the 
consumer  that  a  permit  he  obtained,  where  the 
effect  of  issuing  an  injunction  and  stopping  the 
city  from  supplying  its  inhabitants  wUl  cause 
the  greatest  imaginable  inconvenience  to  the  city 
and  its  inhabitants,  and  will  be  of  no  benefit  to 
the  plaintiff  consumer.— Frost  v.  City  of  Los 
Angeles,  188  P.  342. 

n.   SUBJECTS   OF  PROTECTION  AND 
BEZiIEF. 

(A)  Aetloas  and  Otker  l««al  ProoeedlilK*. 

#s»26<l)  (CaLApp.)  An  alleged  debtor  may  en- 
join the  prosecution  of  648  separate  actions  and 
compel  their  litigation  in  a  single  action,  all 
being  between  the  same  plaintiff  and  defendant 
on  claims  arising  in  the  same  manner,  involving 
like  or  similar  proof,  if  there  is  a  conspiracy 
and  combination  between  plaintiff  and  the  jus- 
tice of  the  peace  to  force  a  settlement  and  pay- 
ment by  reason  of  the  prohibitive  cost  of  de- 
fending them,  since  the  remedy  1^  change  of 
veuue  would  involve  prepayment  of  costs  (Code 
Civ.  Proc.  f  836),  which  would  be  greater  than 
the  total  amount  of  claims,  and  still  subject  de- 
fendant to  multiplicity  of  suits  and  indefinite 
future  costs  in  another  tribunal.— Atchison,  T. 
&  S.  F.  By.  Oo.  V.  Smith,  183  P.  824. 

(B)  Property,    Goaveyaaees,    and    laonm- 

braneea. 

9=934  (Wash.)  One  whom  the  owner  of  a  build- 
ing impliedly  invites  to  enter  and  do  business 
with  hie  tenants,  has  privileges  in  the  prem- 
ises, and  can  recover  for  personal  injuries  caus- 
ed by  the  owner's  negligence,  and  can  enjoin 
the  latter  from  interfering  with  his  right  of  en- 
try.- Konick  v.  Champneys,  183  P.  75. 

(C)  Coatraota. 

9=>37  (CaI.App.)  The  employment  of  workmen 
under  a  contract  by  a  glass  manufacturer  for 
the  season  of  1917  and  1918,  held  subject  to 
protection  by  injunction  against  interference  by 
third  persons,  and  not  an  employment  at  will 
of  such  persons,  although  no  number  of  months 
of  the  season  were  specified,  and  it  was  agreed 
that  the  workmen  could  be  discharged  or  could 
quit  on  seven  days'  notice,  so  that  the  contract 
was  terminable  under  Civ.  Code,  §  1999,  at 
the  will  of  either  party.— Patterson  Glass  Co. 
V.  Thomas,  183  P.  190. 

®=963  (Cal.App.)  An  employer  may  enjoin 
third  persons  from  inducing  employes,  by 
threats  or  otherwise,  from  breaching  their  con- 
tracts of  employment— Patterson  Glass  Co.  v. 
Thomas,   183    P.    190. 

(B)   Pnblio    oncers    and    Boards    and    MU" 
mlclpnlltlea. 

9=>74  (Wash.)  Courts  of  equity  will  not  re- 
view proceedings  of  subordinate  political  ot 
municipal  tribunals;  and,  where  matters  are 
left  to  the  discretion  of  such  bodies,  the  exercise 
thereof  in  good  faith  will  not  be  disturbed,  in 
absence  of  fraud.— Columbia  River  Timber  4 
Logging  Co.  V.  Commissioners  of  Diking  Dist' 
No.  2  of  Wahkiakum  County)  183  P.  134. 

m.  ACTIONS  rOB  INJUNCTIONS. 

9=9)18(3)  (CaLApp.)  In  an  action  by  an  em- 
ployer to  enjoin  third  persons  from  inducing 
employes  to  breach  their  contract  of  employ. 
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ment,  complaint  held^  as  against  a  general  de- 
murrer, to  sufficiently  allege  that  defendants 
bad  knowledge  that  a  contract  of  employment 
existed.— Patterson  Glass  Co.  t.  Thomas,  183  P. 
190. 

In  an  action  to  enjoin  members  of  a  labor 
union  from  inducing  plaintiff's  entployte  from 
breaching  their  contracts,  complaint  held-  to  suf- 
ficiently allege  that  defendants  conspired  to- 
gether for  the  purpose  of  inducing  the  employes 
to  break  their  contract,  and  were  engaged  in  an 
effort  to  induce  them  to  abandon  their  employ- 
ment.— Id. 

^=3(26  (Cal.)  In  an  action  to  enjoin  civil  serv- 
ice examinations,  the  court  cannot  assume  that 
the  proposed  method  of  examination  is  im- 
practical.—Pratt  V.  Rosenthal,  183  P.  642. 

INNKEEPERS. 

See  Landlord  and  Tenant,  c3=3>48;  Trial, 
«=3397. 

INSANE  PERSONS. 

See  Deeds,  <8=»68;  Evidence,  «3»67;  Wills, 
«s>02,  289,  302. 

n.  INQUISITIONS. 

^=»26  (Gal.App.)  A  judgment  declaring  one  judi- 
cially insane  and  committing  him  establishes 
insanity  only  as  of  the  date  of  the  judgment, 
for  there  is  a  legal  presumption  of  sanity  in  re- 
gard to  every  man,  and  proof  of  insanity  at  one 
time  carries  no  presumption  of  its  past  exist- 
ence.—Avery  V.  Avery,  183  P.  453. 

INSOLVENCY. 

See  Bankruptcy;  Brokers,  «=»64;  Contracts, 
^ssSlO 

INSTALLMENTS. 

See  limitation  of  Actions^  «3»68. 

INSTRUCTIONS. 

See  Criminal  Law,  <8=»77a-829;  Trial,  «=»187- 
296. 

INSURANCE 

See  Appeal  and  Error,  «=ol95,  1061,  1060, 
1068;  Evidence,  «=»27e;  Gifts,  «=s>10; 
Trial,  «=>108%. 

m.  msvsLAXOB  agents  and 

BROKERS. 
(A)  AKcncy  for  Inanrer. 

4=»76  (Or.)  A  declaration  or  statement  made 
by  an  agent  of  an  insurance  company  to  the 
effect  that  he  is  authorized  to  collect  premiums 
Is  of  no  effect  and  not  binding  upon  the  com- 

Sany.— Hinkson  v.  E^ansas  City  Life  Ins.  Co., 
83  P.  24. 
^»90  (Or.)  Provisions  in  a  life  insurance  poli- 
cy to  effect  that  agents  shall  not  have  authority 
to  collect  renewal  premiums,  and  that  company 
ahall  not  be  responsible  for  act  of  agent  in  ac- 
cepting notes  and  extending  payment  thereon, 
are  valid  and  binding  between  the  insurer  and 
the  intiurod. — Hinkson  v.  Kansas  City  Life  Ins. 
Co.,  183  P.  24. 

V.   THE   CONTRACT   IN   GENERAL. 
(B)   Conatrnetlon  and   Operation. 

«=»  146(3)  (pkl.)  Where  the  meaning  of  lan- 
guage in  a  life  policy  is  ambiguous  or  suscepti- 
ble of  two  different  conclnsinns,  it  will  be  strict- 
ly con.strued  against  the  insurer,  and  that  con- 
struction adopted  which  is  most  favorable  to 
insured.— Federal  Life  Ins.  Co.  v.  Lewis,  188 
P.  975. 

VI.  PREHItJMS,   DVES,  AND  ASSESS- 
MENTS. 

^=>I86(3)  (Or.)  An  instruction  relative  to  au- 
thority of  a  general  state  agent  of  an  insurance 


company  to  accept  payment  of  preminms,  "but 
you  are  further  instructed  that,  if  the  officers 
had  an  opportunity  to  inform  themselves  of  the 
facts  and  circumstances  •  *  *  and  failed  to 
do  SOL  it  would  be  equivalent  to  such  knowl- 
edge, was  erroneous,  being  too  broad;  the 
mere  opportunity  to  acquire  knowledge  not  be- 
ing equivalent  to  knowledge^ — ^Hinkson  v.  Kan- 
sas (3ity  Life  Ins.  C!©.,  183  P.  24. 

To  establish  that  an  agent  ontside  of  the  bomn 
office  of  the  insurance  company  had  authority 
to  accept  renewal  premiums  on  behalf  of  the 
company,  it  must  be  proved  that  either  such 
agent  was  actoally  authorized  by  insurance 
company,  or  bv  his  contract  from  the  home  of- 
fice, or  that  the  insurance  company  represent- 
ed or  held  out  the  agent  as  having  the  aothority ; 
and  also  that  the  insured  knew  ot  and  relied  on 
the  representations.— Id. 

No  payment  of  premiums  to  other  than  an 
authorized  agent  oc  an  insurance  company,  cs 
one  held  out  as  having  authority,  can  be  con- 
sidered as  a  valid  premium  payment,  unless  the 
same  was  actually  received  by  ana  consented 
to  and  ratified  by  the  insurer.— Id. 
4^198(5)  (Or.)  If  an  insarance  company 
wrongfully  declared  a  policy  forfeited  and  re- 
fused to  accept  a  premium  when  duly  tendered, 
the  insured  may  consider  the  policy  at  an  end 
and  bring  an  action  to  recover  the  just  value  of 
the  policy,  in  which  case  the  measnre  of  dam- 
ages is  the  amount  of  premiums  paid  with  in- 
terest on  each  from  the  time  it  was  made. — 
Hinkson  v.  Kansas  City  Life  Ins.  Co.,  183  P.  24. 

IX.  AVOIDANCE  OF  POUOT  FOR 
MISREPRESENTATION.  FRAUD, 
OR  BREACH  OF  WABRANTT  OR 
CONDITION. 

<0)  Hatters  Relatlas  to  Pcrsom  laanred. 
®=»297  (CaLApp.)  Where  a  question  in  a  life 
insurance  apphcation  regarding  applicant's  daily 
consumption  of  wines,  spirits,  or  malt  liquors 
was  answered  by  "No  daily  habit— occasional 
beer,"  the  response  is  not  a  representation  that 
applicant  did  not  drink  whisky,  but  merely  that 
he  did  not  use  it  daily. — McEJwen  v.  New  Tork 
Life  Ins.  Co.,  183  P.  373. 

In  a  life  insurance  application,  in  question 
whether  applicant  had  ever  used  intoxicating 
liquors  to  "excess,"  the  quoted  word  is  lar^ly  a 
matter  of  opinion,  depending  upon  the  individu- 
al's capacity,  etc. — Id. 

X.  FORFEITURE     OF     POUOT     FOR 

BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)   Nonpajrment  of  Prejnlams  or  Aaaeas- 
meBta. 

®=»349(1)  (Or.)  Where  the  premium  on  a  life 
insurance  policy  is  not,  paid  when  due,  and  tiie 
payment  thereof  is  not  waived  or  extended  by 
the  insiimr,  the  insurer  may  cancel  the  policy 
and  retain  preminms  paid. — Hinkson  v.  Kan- 
sas City  Life  Ins.  Co.,  183  P.  24. 

If  a  renewal  premium  was  paid  or  extended 
by  the  execution  of  a  premium  note,  and  such 
note  was  not  paid  at  maturity  or  at  time  to 
whif-h  it  wag  extenHpcl,  if  extended,  the  insurer 
could  cancel  the  policy. — Id. 
«s>362  (Okl.)  Provisions  in  life  policy  that  if 
insured  furnished  due  proof  of  total  permanent 
disability  preventing  nim  from  pursuing  any 
gainful  occupation  the  insurer  would  regularly 
pay  promiuma,  and  that  it  insured  was  there- 
after able  to  engage  in  such  occupation  insurer's 
obligation  should  cease,  were  Bmbipuona  and 
contradictory,  and,  construed  together,  meant 
that,  on  probable  total  disability  for  life,  the 
insurer  was  bound  to  pay  premiums. — Federal 
Life  Ins.  Co.  v.  Lewis,  183  P.  975. 
€=>364  (Or.)  A  policy  of  life  insurance  auto- 
matically lapses  without  any  further  action  on 
the  part  of  the  insurer,  if  the  insured  fails  to 
pay  a  premium  when  the  same  becomes  due,  and 
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within  the  time  allowed  by  the  terms  of  the 
poUcj. — Rinkson  y.  Kansas  City  Life  Ins.  Ca, 
183  P.  24. 

Time  is  of  the  essence  of  a  life  insurance 
contract,  and  if  insured  fails  to  perform  any 
condition  on  the  date  when  it  is  due  to  be  per- 
formed, then,  without  any  further  notice  or  act 
of  the  insurer,  the  policy  lapses  aatomatically, 
where  no  leeway  or  days  of  grace  are  allowed 
the  insured. — Id. 

XI.  ESTOFPEZ..  -WAXVEB,,  OH  AOBEB- 

MENTS     AFFECTING    RIGHT    TO 

AVOIB  OR  FORFEIT   POUOT. 

4=>372  (Or.)  Provisions  in  a  policy  of  life  in- 
surance limiting  authority  of  agent  and  provid- 
ing that  agent  has  no  authority  to  accept  re- 
newal premiams  or  accept  notes,  or  grant  ex- 
tensions, etc..  may  be  waived  or  modified  by 
the  insurer. — Hinkson  v.  Kansas  City  Life  Ins. 
Co..  183  P.  24. 

ZXH.  EXTENT  OF  I.OSS  AND  tXABXL- 

mr  OF  nrsuREB. 

(B)  InsnrMce  of  Property  and  Title*. 

«s»508iA  [New,  vol.  4  Key-No.  Series] 

(Caf.App.)  A  fidelity  insurer  is  not  liable 
for  any  acts  of  fraud  or  dishonesty  committed  by 
the  employe,  after  the  employer  became  aware 
of  any  act  which  might  be  made  the  basis  of  a 
claim.— Los  Angelee  Athletic  Club  v.  United 
States  Fidelity  ft  Guaranty  Co.,  188  P.  174. 

Xkv.   NOTICE  AND  PROOF  OF  I.OSS. 

«=>539(5)  <C«l.App.)  Noncompliance  with  the 
provision  of  fidelity  insurance  policy,  requiring 
prompt  notice  after  the  employer  should  become 
aware  of  any  act,  which  might  be  made  the 
basis  of  a  claim,  cannot  he  excused  on  .the 
ground  that  it  was  an  immaterial  provision, 
and  that  therefore,  under  Civ.  Code,  {  2611,  a 
violation  did  not  avoid  the  policy.— Ixm  Ange- 
les Athletic  Club  v.  United  States  Fidelity  & 
Guaranty  Co.,  183  P.  174. 
«=>542(6)  (Cal.App.)  In  an  action  on  fidelity 
insurance  policy  for  loss  by  reason  of  dishonesty 
of  an  empfiyC,  itemized  statement  of  claim  held 
sufficient.- Los  Angeles  Athletic  Club  v.  United 
States  Fidelity  &  Guaranty  Co.,  183  P.  174. 
«='559(2)  (Okl.)  Provision  of  a  life  policy  that 
if  insured  furnished  due  proof,  within  a  definite 
time,  of  total  permanent  disability  to  pursue 
any  gainful  occupation,  the  insurer  would  regu- 
larly pay  premiums,  was  waived  by  its  denial 
of  liability  within  such  time  upon  other  grounds 
than  failure  to  furnish  such  proof.— Federal  Life 
Ins.  Co.  V.  Lewis,  183  P.  975. 

XVI.   RIGHT  TO  PROCEEDS. 

^=»586  (CaLApp.)  Where  a  life  insurance  poli- 
cy authorizes  insured  to  change  the  beneficiary, 
the  beneficiary  ordinarily  has  no  vested  inter- 
est in  the  policy  until  insured's  death. — McBwen 
T.  New  York  Life  Ins.  Co.,  183  P.  373. 

A  life  policy,  which  authorized  insured  to 
change  bis  beneficiary,  may  be  given  to  the 
beneficiary,  so  aa  to  give  her  an  absolute  vested 
interest  in  the  policy  while  insured  is  still  Uv* 
ing.— Id. 

XVm.  ACTIONS   ON   POUOIES. 

^s»646(8)  (Cal.App.)  Answers  to  questions  con- 
taine<l  in  a  life  insurance  application  are  pre- 
sumably trne,  and  defendant  insurance  com- 
Sany  has  the  burden  of  proving  the  contrary. — 
Icfcwen  T.  New  York  Life  Ins.  Co.,  183  P.  373. 
«=>646(8)  (Cal.App.)  In  an' action  by  an  athlet- 
ic club  against  a  company  insuring  it  against 
loss  by  reason  of  the  dishonesty  of  the  club 
manager,  who,  it  was  charged,  in  violation  of 
his  contract  of  employment,  consnmed  without 
payment  large  amounts  of  liquors  belonging  to 
the  stock  of  the  club,  Tield  that  the  club  had  the 
burden  of  proving  that  the  manager  did  not  pay 
for  the  liquors  consumed. — Los  Angeles  Athlet- 


ic Club  V.  United  Sutea  Fidelity  ft  Guaranty 
Co..  188  P.  174. 

«=9665(3)  (Cal.App.)  Evidence  held  to  sustain 
jury  finding  that  an  answer  in  a  life  insurance 
application  regarding  the  date  applicant  had 
last  consulted  a  physician  was  true.— McEwen 
V.  New  York  Life  Ins.  Co.,  183  P.  373. 

Evidence  held  to  sustain  jury  finding  that  in- 
sured's statement  in  his  Ufe  in«urance  appli- 
cation that  he  had  never  spat  blood  was  true. 
-Id. 

In  an  action  on  a  life  insurance  policy,  con- 
flicting evidence  held  to  sustain  jury  findings 
that  the  insured  was  not  addicted^to  the  daily 
ose  of  intoxicating  liquors  and  had  never  used 
them  to  excess.— Id. 

^=»66S(7)  (CaLApp.)  In  an  action  on  fidelity 
insurance  policy,  wnich  required  the  employer 
to  give  notice  by  registered  letter,  addressed  to 
the  president  of  the  insurance  company  at  its 
office  promptly  after  becoming  aware  of  any  act 
which  might  be  made  the  basis  of  the  claim, 
evidence  held  insufficient  to  show  that  the  em- . 
pioyer  promptly  gave  notice  after  its  executive 
officers  received  knowledge  of  tie  employe's  dis- 
honesty.- Los  Angeles  Athletic  Club  v.  United 
States  Fidelity  &  Guaranty  Co.,  183  P.  174. 
®s>668(6)  (CaI.App.)  The  materiality  of  repre- 
sentations made  by  a  life  insurance  applicant 
presents  a  question  of  law  and  not  of  fact. — Mc- 
Ewen V.  New  York  Life  Ins.  Co.,  183  P.  373. 
<8=»668(7)  (CaLApp.)  Whether  insured  used  in- 
toxicating liquors  to  excess,  contrary  to  his  rep- 
resentation to  the  insurer,  is  a  question  of 
fact  for  the  jury. — McEwen  v.  New  York  life 
Ins.  Co.,  183  P.  373. 

€=3668(8)  (Or.)  Where  an  insurance  company 
ratified  the  unauthorized  act  of  a  general  state 
agent  in  accepting  notes  in  payment  of  premi- 
ums and  granting  extensions,  it  became  a  ques-' 
tion  of  fact  as  to  whether  the  company,  by  such 
acts  and  conduct,  had  authorized  and  empower- 
ed the  general  agent  to  make  and  accept  other 
premium  notes  and  grant  other  extensions.— 
Hinkson  v.  Kansas  City  Life  Ins.  Co.,  183  P.  24. 

In  an  action  against  an  insurance  company 
to  recover  premiums  paid,  where  insurance 
company  had  canceled  the  policies,  whether  de- 
fendant s  general  state  agent  had  apparent  au- 
thority to  accept  premium  notes  and  grant  ex- 
tcnsiun.".  rontrary  to  the  provisions  of  a  life 
policy,  held  for  the  jury. — Id. 
€=>669(7)  (Cal.App.)  In  action  on  a  life  policy, 
an  instruction  that  insured's  representation  re- 
garding his  previous  diseases  and  accidents  was 
false,  if  a  certain  accident  not  mentioned  in  the 
application  occurred  and  had  a  tendency  to  af- 
fect his  length  of  life,  held  prejudicial  error, 
because  allowing  the  junr  to  disregard  the  false 
answer,  if  they  considfciea  it  did  not  aSect  de- 
ceased's longevity.— 'McEweu  v.  New  York  Life 
Ins.  Co.,  183  P.  873. 

€=>670  (Cal.App.)  In  an  action  on  a  fidelity 
insurance  policy,  held-  that,  while  the  court  had 
the  right  to  arrive  at  an  estimate  of  the  em- 

ftloyi's  misappropriations,  which  consisted  large- 
y  of  consuming  the  employer's  stock  of  liquor, 
by  an  approximation  of  the  daily  articles  con- 
sumed, the  finding  of  the  court  was  Insufficient, 
where  it  did  not  show  what  proportion  of  the 
value  taken  by  the  employe  accrued  prior  to  the 
discovery  of  his  dishonest  acts. — Los  Angeles 
Athletic  Club  v.  United  States  Fidelity  &  Guar- 
anty Co.,  183  P.  174. 

XX.   MtTTUAI.   BENEFIT   INSITRANOE. 

^A^   Corporations   and   Assootatloas. 

®=s697  (Cal.Ajjp.)  Under  a  fraternal  associa- 
tion's constitution  and  by-laws,  providing  that 
local  courts  or  lodges  could  not  voluntarily 
surrender  their  charters  except  under  certain 
conditions,  and  that  upon  dissolution  all  funds 
should  bo  delivered  to  the  permanent  secretary, 
etc.,  AfJrf,  that  funds  must  be  surrendered  upon 
the  voluntary  disbanding  of  a  coujt  as  well  as 
upon  its  involuntary  dissolution,  since  "dissolu- 
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tion"  means  surrendering  the  charter  and  di«- 
basding.— Subsidiary  High  Court  of  Ancient 
Order  of  Foresters  v.  Pestarino,  183  P.  297. 

The  constitution  and  by-laws  of  a  fraternal 
association  constitute  a  contract  between  the 
parent  order  and  a  subsidiary  court  or  lodge 
and  the  members  thereof.— Id. 

INSURRECTION. 

See  Statutes,  <S=>261. 

«s2  (CaL)  Act  April  SO.  1919  (St  1919.  p. 
281),  defining  'criminal  syndicalism  and  sabot- 
age, and  prescribing  penalties,  is  not  beyond  the 
legislative  powers,  at  least  in  so  far  as  its  pro- 
visions are  material  in  case  in  which  the  prison- 
er is  charged  with  the  offense  defined  by  sec- 
tion 2,  subdiv.  3.— Ex  parte  McDermott,  183  P. 
437, 

INTEREST. 

See  Appeal  and  Error,  <S=a2e9;  Chattel  Mort- 
gages, «=>85.  90:  Evidence,  €=>80;  Insur- 
ance, ^=3198;  Limitation  of  Actions,  4=>155; 
Beplevin,  <S=s>79,  83,  124;  Taxation,  «=»526; 
Tr&l,  «=3340;    Usury;    WiUs,  «=»734. 

m.  TIME  AMB  OOMPUTATIOX. 

€=>43  (Cal.App.)  Where  antedated  commission 
contract  provided  for  payment  of  commissions 
pro  rata  upon  payment  of  purchase  price,  with, 
interest  on  commissions  "payable  as  received," 
without  specifying  date  from  which  interest  was 
to  be  computed,  interest  was  to  be  computed, 
not  from  time  of  default  merely,  but  from  date 
of  the  commission  agreement  and  from  the  real, 
not  apparent,  date  of  the  execution  of  the  agree- 
ment.—Ratzlaff  V.  Trainor-Desmond  Co.,  183  P. 
269. 

INTOXICATING  LIQUORS. 

See  Counties,  ^s»139;  Criminal  Law,  4=>815, 
1163:  Indictment  and  Information,  ^s»12S, 
159;  Insurance,  «=»297,  665,  668,  670;  Lar- 
ceny, <8=»5,  18,  28;  Statutes,  «=»220;  Wit- 
nesses, «=>306,  307. 

IV.  UOENSES  ASH  TAXES. 

^=969  (Wyo.)  The  power  of  a  board  of  county 
commissioners,  under  Comp.  St.  1910,  fi  2835, 
2836,  to  grant,  refuse,  or  revoke  a  retail 
liquor  license,  is  not  one  of  unlimited  discre- 
tion, but  is  limited  to  the  causes  stated  in  the 
statutes.- Peterson  v.  Incorporated  Town  of 
Guernsey,  in  Platte  County,  183  P.  645. 
^=>96  (Wyo.)  A  grantee  of  a  saloon  license 
from  the  board  oi  county  commissioners  can- 
not recover  an  unearned  portion  of  a  license 
fee  voluntarily  paid  and  turned  over  to  the 
town  treasurer  in  accordance  with  statute, 
where  the  license  was  revoked  by  the  county 
board,  and  the  revocation  was  without  fault 
on  the  part  of  defendant  city,  in  view  of  Comp. 
St  1910,  I§  2826,  2835,  2836.  and  particularly 
Laws  1911,  c.  13,  f  1,  providing  that  no  liquor 
license  money  shall  be  refund^  to  licensee. — 
Peterson  v.  Incorporated  Town  of  Guernsey, 
in  Platte  County,  183  P.  645. 
«=»I06(1)  (Wyo.)  The  power  of  a  board  of 
county  commissioners  under  Comp.  St.  1010,  {{ 
2835,  2836,  to  revoke  a  retail  liquor  license,  is 
not  one  of  unlimited  discretion,  but  is  limited 
to  the  causes  stated  in  the  statutes. — Peterson 
V.  Incorporated  Town  of  Guernsey,  in  Platte 
County,  183  P.  64B. 

VIXI.   ORIMIKAI.    PROSECtTTIONS. 

^=3211  (OkI.Cr.App.)  Information  charging  that 
defendant  on  July  27,  1916,  and  between  that 
date  and  May  29,  1916,  possessed  certain  liq- 
uor with  intent  to  violate  prohibitory  liquor 
law  (Rev.  Laws  1910,  {  3605),  but  not  averring 
possession  of  all  of  such  liquor  at  one  and  the 
same  time,  was  too  indefinite  to  sustain  a  judg- 
ment thereon,  and  was  demurrable,  in  view  of 


Const,  art  2,  I  20,  and  Rev.  Lawa  1910, 
5738  and  6739.— KiUough  v.  State,  183  P.  4i 
<S=»233(2)  (Okl.Cr.App.)  In  a  prosecution  .for  un- 
lawful possession  of  intoxicating  liquor,  it  was 
error  to  permit  prosectttl«n  to  prove  that  tliree 
or  four  weeks  after  filing  of  information  the  offi- 
cers found  intoxicating  liquors  at  same  place.— 
PhUUps  V.  State,  188  P.  621. 
«s»236(l)  (OkLCrApp.)  Testimony  of  a  poUcc 
captain  that  on  certain  date  he  met  defendant 
near  comer  of  Third  and  Santa  Ft  Streets,  and 
said  to  him,  "Charley,  I  want  that  whisky." 
and  searched  defendant,  and  found  a  quart  «id 
two  half  pints  of  whisky  on  him,  supported  a 
conviction  for  unlawful  conveyance  of  whisky  to 
corner  of  Third  and  Santa  Fi  streets. — Jones  v. 
State.  183  P.  519. 

«s>236(7)  (OkLCr.App.)  In  a  prosecution  for 
possession  of  intoxicating  liquor  with  intent  to 
sell  it,  evidence  held  to  sustain  a  conviction.— 
Belchner  v.  State,  183  P.  925. 
«B»238(4)  (Okl.Cr.App.)  Evidence  in  a  prose- 
cution for  possession  of  intoxicating  liquors 
with  intent  to  sell  them  held  to  make  defend- 
ant's guilt  a  question  for  the  jury. — Freeman 
V.  State,  183  P.  626. 

JEOPARDY. 

See  Criminal  Law,  «s>178. 

JOINT  ADVENTURES. 

^34(1)  (Cal.App.)  The  tendency  of  modem  de> 
cisions  is  to  regard  the  rights  of  joint  adveutut^ 
ers,  as  between  themselves,  as  practically  gov* 
erned  by  the  rules  fixing  the  rights  of  partners, 
and,  the  relation  between' joint  adventurers  be- 
ing fiduciary  in  character,  each  mast  be  held 
strictly  to  account  to  his  coadventurers,  and 
will  not  be  permitted  to  enjoy  any  unfair  ad- 
vantage.—Menefee  V.  Oxnam,  183  P.  379. 

The  failure  of  one  of  several  joint  adventur- 
ers in  an  enterprise,  looking  to  the  purchase  of 
property,  to  share  with  his  coadventurers  any 
secret  advantage  given  by  their  vendor  for  in- 
ducing the  purchase,  is  such  a  breach  of  con- 
fidence as  amounts  to  a  constructive  fraud,  and 
will  entitle  his  coadventurers  either  to  rescind 
the  contract,  or  to  maintain  an  action  for  dam- 
ages against  either  or  both  parties  to  the  se- 
cret understanding.— Id. 

Where  one  party  to  a  joint  adventure,  which 
contemplates  the  purchase  of  property,  receives 
an  advantage  which  he  does  not  share  with  his 
coadventurers,  it  is  not  necessary  that  those  ad- 
venturers, complaining  of  the  breach  of  faith, 
should  have  been  actually  injured;  for,  while 
it  is  a  general  rule  that  fraud  without  injury 
is  no  ground  for  relief,  it  is  unnecessary  for 
the  defrauded  party  to  show  more  than  a  slight 
injury,  and  the  very  breach  of  confidence  caus- 
es injury. — Id. 

9=>5Ci)  (Okl.)  Trial  court's  finding,  in  suit  to 
enforce  equitable  rights  arising  under  oral  con- 
tract whereby  plaintiff  was  to  procure  oil  and 
gas  leases,  as  to  the  terms  of  the  contract  sued 
on,  held  not  against  the  clear  weight  of  the  ev- 
idence.—Winemiller  v.  Page,  183  P.  501. 

Trial  court's  finding,  in  suit  to  enforce  equita- 
ble rights  arising  under  oral  contract  to  pro- 
cure oil  and  gas  leases  for  another  and  to  be 
"carried  for  an  eighth,"  that  that  phrase  had  a 
well-defined  meaning  in  the  oil  buainess,  and 
that  among  persons  familiar  therewith,  it  gave 
plaintiff  no  interest  in  leases  so  taken,  but  only 
passed  after  sale  or  operation,  after  payment  ot 
cost  of  procuring  leases  and  operation,  held  not 
against  clear  weight  of  evidence.— Id. 
€=>5(2)  (Okl.)  In  action  to  establish  plaintifTa 
right  to  an  undivided  one-half  interest  in  cer- 
tain oil  and  gas  leases  under  a  contract  to  ob- 
tain leases  to  be  the  joint  property  of  plaintiif 
and  defendant,  judgment  for  plaintiff  Md  not 
to  be  clearly  against  the  weight  of  the  evidenca, 
-Turben  v.  Douglass,  183  P.  881. 
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•s»7  (Cal.App.)  Where  a  vendor  of  property, 
which  was  acqnired  by  joint  adventurers,  by 
secret  agreement  gave  one  of  them  an  advantage 
not  shared  by  the  others,  the  vendor  was  a  par- 
ty to  the  constructive  fraud  as  much  as  the  ad> 
ventarer  receiving  the  benefit,  and  hence  upon 
discovery  those  adventurers  not  parties  to  the 
agreement  were  entitled  to  rescind. — Menefee  v. 
Oznam,  188  P.  379. 

While  parties  must  promptly  rescind  on  dis- 
covery of  the  facts  entitling  them  to  the  relief, 
Joint  adventurers  cannot  be  held  remiss  for  fail- 
ing to  rescind  a  contract  of  purchase  until 
they  learned  that  one  of  their  number  was  ben- 
efited by  a  secret  agreement  between  himself  and 
the  vendor  of  the  property  which  they  acquired. 
—Id. 

Where  joint  adv^tnrers,  because  of  the  ex- 
istence of  negotiations  between  the  executrix 
of  their  vendor  and  themselves,  delayed  for  five 
weeks  in  giving  notice  of  election  to  rescind  the 
contract,  after  discovery  that  one  of  their  num- 
ber was  given  advantage  of  a  secret  profit,  such 
delay  in  giving  notice  of  rescission  was  not  un- 
reasonable.—Id. 

«=>8  (Cal.App.)  A  complaint  by  all  but  one  of 
the  parties  to  a  joint  adventure,  seeking  a  re- 
Bdsaon  of  contract  of  purchase  on  the  ground 
that  one  of  them  did  not  share  with  his  coad- 
venturers  the  profit  from  a  secret  agreement, 
which  he  made  with  the  vendor  of  the  proper- 
ty which  was  purchased,  held  to  sufficiently  al- 
lege damage  under  the  liberal  rule  of  Code  Civ. 
Proc  S  45i-Menefee  v.  Oxnam,  183  P.  379. 

A  complaint  by  joint  adventurers,  seeking  re- 
scission of  the  contract  for  purchase  of  a  min- 
ing claim,  held  not  open  to  demurrer  on  the 
ground  that  there  was  not  an  offer  to  return 
some  of  the  bullion  extracted  from  the  claim 
while  adventurers  were  in  possession,  and  be- 
fore they  discovered  the  fraud  which  entitled 
them  to  rescind. — Id. 

A  complaint  by  Joint  adventurers  seeking  to 
rescind  a  contract  for  purchase  on  ground  that 
the  vendor  gave  one  of  them  an  advantage  not 
shared  by  the  others,  held  to  state  a  cause  of 
action  and  to  be  good  against  demurrer.— Id. 

JOINT  TENANCY. 

See  Homestead,  «=33,  84;  Statutes,  «=3l67; 
Tenancy  in  Common. 

•»I0  (CaLApp.)  Though  a  joint  tenant  or  ten- 
ant in  common  may  maintain  an  action  of 
forcible  entry  and  detainer  against  a  cotenant 
who  has  ejected  him,  his  right  to  restitution  is 
restricted  to  his  right  of  reinstatement  to  the 
common  possession  only.— Noble  v.  Manatt.  183 
P.  823. 

JOURNAL  ENTRY. 

See  Criminal  Law,  <S='11S4. 

JUDGES. 

See  Appeal  and  Error,  «==>606,  612,  624;  Crim- 
inal Law,  «s>lOO0;  Evidence,  «=>348;  Jus- 
tices of  the  Peace;   Mandamus,  ^s>44, 

IV.  DISQUAIiIFZOATIOir  TO  ACT. 

«=>4a  (Okl.)  Under  Const,  art.  2,  I  6,  courts 
diould  scrupulously  maintain  the  right  of  every 
litigant  to  Impartial  and  disinterested  tribunals 
for  determination  of  his  rights,  and  the  pre- 
siding judges  should  be  unbiased,  impartial,  and 
disinterested,  and  all  doubt  or  suspicion  to  the 
contrary  must  be  jealously  guarded  against, 
and,  if  possible,  eliminated.— State  t.  Fallerton. 
183  P.  d7». 

4s»49(2)  (Okl.)  A  signed  statement  by  respond- 
ent, before  he  became  district  judge,  criticizing 
Judgment  of  the  then  district  judge  in  the  trial 
of  the  matter  to  be  retried  before  respondent, 
and  his  expressed  opinion  that  court's  finding  of 
facts  against  a  party  who  was  to  be  principal 
witness  for  defendants  was  untrue,  disqualified 


him  to  act  as  judge  in  such  Eiuit— State  v.  Fuli* 
erton,  183  P.  979. 

«=>5I(4)  (Okl.)  Where  a  district  judge  is  dis- 
qualified to  hear  and  determine  a  cause  pending 
before  him,  he  should  certify  his  disqualiacation. 
—State  v.  rullerton,  183  P.  979. 

JUDGMENT. 

See  Certiorari,  «c»37;  Constitutional  Law, 
«=>145;  Courts,  •s»202;  Evidence,  «=»67, 
135,  178,  348;  Execution;  Justices  of  the 
Peace.  4=>12S;  Limitation  of  Actions, 
<g=s>130;  Lis  Pendens,  «=i>22;  Pleading, 
«=9343;  Prohibition,  <S=>8. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  Judgments,  see  Appeal  and  Er- 
ror. 

IV.  BV  DEFAUI.T. 
<A)  It««nlslt«s  «md  Valldltx* 

4=9113  (Ncv.)  Where  defendant  was  in  de- 
fault, ;the  fact  that  the  court  made  findings  and 
entered  judgment  without  notice  is  no  ground 
of  objection,  for  after  default  it  wonla  be  a 
useless  thing  to  require  service  of  notice  on  de- 
fendant.— U.  S.  Kdelity  &  Guaranty  Co.  v. 
Reno  Electrical  Works,  183  P.  386. 

(B)  OpenlBV  or  8ettli>v  Aside  Defanlt. 

«=>I62(4)  (Okl.)  Petition  under  Rev.  I^ws 
1910,  I  Q267,  to  vacate  a  default  judgment  fore- 
closing a  mortgage,  for  unavoidable  casualty 
preventing  a  defense,  occasioned  by  withdrawiu 
of  counsel  for  defendants  therein  in  their  ab- 
sence and  without  cause  or  notice,  held  support- 
ed by  the  evidence.— McLaughlin  v.  Nettleton, 
183  P.  416. 

Vm.  AMENDMENT,     OOBHEOTION, 
AND  REVIEW  IN  SAME  OOUBT. 

4=3300  (OkL)  An  application  to  amend  or  cor- 
rect a  Judgment  is  addressed  to  the  sound  dis- 
cretion of  court  wherein  it  was  entered.— Go- 
wok-ochee  v.  Chapman,  183  P.  610. 

An  order  of  county  court  overruling  a  mo- 
tion, filed  after  the  term,  to  correct  entry  of  a 
Judgment  formerly  entered  therein,  held  not 
an  abuse  of  county  court's  discretion. — Id. 
4=>30>  (OkL)  Mere  clerical  misprisions  in  en- 
tering judgments  are  subject  to  amendment,  as 
well  after  the  term  as  during  the  term;  but  to 
enable  court  to  correct  a  mistake  in  a  Judg- 
ment  entry,  summarily,  on  motion,  it  must  ap- 
pear to  be  a  mere  clerical  misprision,  and  not 
an  error  of  court — Co-wok-ochee  v.  Chapman, 
183  P.  610. 

4=>324  (Okl.)  Court  wherein  a  judgment  is 
rendered,  to  make  its  record  speak  the  truth, 
may  correct  judgment  on  any  evidence  satis- 
factory to  it,  and  it  is  for  it  to  decide  the  kind 
and  amount  <^  evidence  requisite  to  shoiw  that 
amendment  should  be  made,  though,  where 
there  is  no  record  or  quasi  record  evidence,  it 
should  act  with  great  caution. — Co-wok-ochee 
V.  Chapman,  183  P.  610. 

E^v'idence  in  district  court  heUd  not  to  have 
sufficient  weight  and  cogency  to  warrant  a  re- 
versal of  county  court's  overruling  of  a  motion, 
filed  after  term,  to  correct  entry  of  a  judgment 
formerly  entered  in  that  court — Id. 
<S=>328  (Okl.)  Where  a  motion  under  Rev. 
Laws  1910,  i  6268,  upon  reasonable  notice  to 
adverse  port^  or  Ms  attorney,  in  proceeding  to 
correct  a  mistake  or  omission  of  clerk  or  ir- 
regularity in  obtaining  a  judgment,  is  denied, 
the  remedy  of  party  aggrieved  is  not  by  re- 
newing it,  or  asldng  for  a  rehearing  thereof, 
but  by  appeal. — Co-wok-ochee  v.  Chapman,  183 
P.  610. 

X.  EQTTITABI.E  REIiXEF. 
(A)  Nature  of  Remedy  and  eronnAs. 

4s»423  (Or.)  An  erroneous  decree  of  the  Su- 
preme Court  cannot  be  set  aside,  merely  be- 
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cause  erroneous,  by  an  orisinal  suit,  where 
the  court  had  jurisdiction  of  the  parties  and 
of  the  cause— Kalston  ▼.  Bennett,  183  P.  766. 

ZI.  OOIXATEBAI.  ATTACK. 

(B)   Gronnda. 

«s»509  (OkL)  The  fraud  which  will  yitiate  a 
judg:ment  in  an  independent  proceeding  must  be 
extraneous  to  the  issues,  and  such  as  would  de- 
prive the  party  of  a  fair  opportunity  to  present 
his  case— Gray  v.  McKnight,  183  1*.  489. 
^=>5I2  (Okl.)  Not  every  kind  of  fraud  will  vi- 
tiate a  judgment  in  an  independent  proceeding, 
as  to  investigate  character  of  testimony  upon 
which  a  judgment  was  obtained  would  be  to  re- 
try the  issue  submitted  in  trial  at  which  judg- 
ment was  obtained  so  that  there  would  be  no  end 
to  the  litigation.— Gray  v.  McKnight,  183  P. 
489. 

(O)   Proeeedinv** 

®=>5I8  (Cal.App.)  In  an  action  by  a  reclama- 
tion district  to  foreclose  assessment  liens  al- 
ready validated  by  a  judgment,  an  obj^tion 
that  the  assessment  for  levees  was  greater  than 
that  embraced  in  the  plans  and  estimates,  held 
a  collateral  attack  upon  the  warrants  issued 
in  i^ayment  of  the  levies,  the  validity  of  which 
having  been  settled  by  the  former  judgment, 
could  not  be  so  challenged. — Reclamation  Dist. 
785  V.  Ix)vdal  Bros.  Co.,  183  P.  598. 

In  an  action  by  a  reclamation  district  to 
collect  an  assessment  which  had  previously 
been  judicially  declared  valid,  objection  to  the 
legality  of  the  action  by  the  trustees,  in  pur- 
chasing for  the  district  their  own  lands,  con- 
stitutes a  collateral  attack  upon  the  validating 
judgment,  in  which  all  presumptions  are  in 
favor  of  the  judgment  and  proceeding  leading 
thereto,  and  there  being  no  presumption  of  un- 
fairness, illegality,  or  fraud,  the  legality  of 
such  transacnon  must  be  held  res  adjudicata. 
—Id. 

Xn.  OONSTRUCTION     AITD      OPERA- 
TION  IN   GENERAI.. 

4=9524  (CaL)  Words  in  a  judgment  or  decree 
should  not  be  construed  independently,  but 
should  be  considered  in  relation  to  the  context 
in  which  they  are  found  and  in  the  light  of  the 
drcutnstances  under  which  they  were  used. — 
In  re  Gould's  Estate,  183  P.  146. 

XIV.  CONOIiVSIVENESS    OF    ADJUDI- 
CATION. 

(A)  Judarmenta  CoBclnalTC  In  General. 

€s>05O  (Cal.App.)  Where  the  time  for  appeal 
had  not  expired  the  judgment  had  not  become 
final,  and  was  properly  excluded  as  incompetent 
— WilliamsOi  v.  Williamson,  183  P.  301. 

(B)  Persona  Concluded. 

«=>974  (Cal.App.)  Decision  on  appeal  that 
authority  attempted  to  be  given  b^  statute  to 
superintendent  of  banks  to  maintain  action  to 
enforce  liability  of  bank's  stockholders  to 
creditors  was  not  within  the  title  of  the  act 
is  the  law  of  the  case  in  second  action  by  him 
against  the  same  defendants,  with  the  bank, 
an  unnecessary  party,  added,  brought  pending 
appeal  in  the  first  case,  but  after  an  amend- 
ment of  statute  merely  defining  more  specifical- 
ly his  powers.— Williams  v.  Carver.  183  P.  (Kift. 
«s>682(l)  (CaLApp.)  In  ejectment  defendants 
cannot  attack,  on  the  ground  of  fraud,  a  judg- 
ment rendered  against  their  t^antor  in  a  prioi 
suit  by  plaintiff  to  quiet  title.— Shattnck  r. 
Palmer,  183  P.  259. 

®=682(1)  (CaLApp.)  An  action  by  a  reclama- 
tion district  to  validate  an  assessment  lien  is 
one  in  rem.  and  is  binding  upon  the  lands  as- 
sessed, and  therefore  concludes  all  subsequent 
gurcbasers. — Reclamation  Dist.  785  v.  Lovdal 
*os.  Co.,  183  P.  508. 


(C)  Matters  Conolnded. 

<3=>7I3(3)  (Okl.)  To  make  a  matter  rw  adju- 
dicata  there  must  be  identity  in  the  thing  sued 
for,  identity  of  the  cause  of  action,  identity  of 
the  persons,  and  identity  of  the  quality  in  the 
persons  for  or  against  whom  the  daim  is  made.— 
HiU  V.  Buckholte,  183  P.  42. 
<S=^746  (CaLApp.)  PlaintiCE,  in  an  action  to 
foreclose  a  reclamation  district  assessment  lien, 
does  not  waive  the  estoppel  created  by  a  judg- 
ment validating  the  assessment  lien  by  intro- 
ducing evidence  in  support  of  tiie  issues  raised 
in  that  action.— Reclamation  Dist,  7S6  v.  Lov- 
dal Bros.  Co.,  183  P.  598. 

XV.  I.rEN. 

<S=»800(1)  (CaLApp.)  When  a  transcript  of 
judgment  has  been  filed  in  another  conntr  than 
that  of  its  rendition,  under  Code  Civ.  Proc.  f 
674,  the  lien  thereby  placed  on  all  the  real  prop- 
erty of  the  judgment  debtor  in  such  county  of 
filing  is  not  discharged  by  the  recordation  of  a 
copy  of  the  clerk's  docket,  showing  satisfaction 
of  judgment,  but  is  discharged  by  the  satisfac- 
tion itself.--City  Properties  C!o.  v.  Fitsmau- 
rice,  183  P.  267. 

Where  a  ward,  suing  by  ^ardian  ad  litem, 
recovered  judgment,  transcript  of  which  was 
recorded  in  another  county  where  the  judgment 
debtor  owned  realty,  and  after  the  ward  reached 
her  majority  she  filed  satisfaction  of  judgment, 
which  was  recorded  in  the  county  wbeje  the 
property  was  situated,  those  dealing  with  the 
property  were  not  charged  to  look  further  than 
the  fact  that  the  judgment  had  been  satisfied  in 
manner  and  form  meeting  all  requirements.~-Id. 

Lien  upon  judgment  debtor's  property  in  coun- 
ty other  than  that  of  suit  having  been  discharg- 
ed by  satisfaction  of  judgment,  it  could  not  be 
restored  except  by  the  recordation  anew  of  a 
transcript  of  judgment  as  required  by  Code  Civ. 
Proc.  {  674.- Id. 

XXH.   FUIADINO  AND  EVIDENCE  OF 

JtrDOMENT   AS   EBTOFPEXi  OB 

DEFENSE. 

«=»948(2)  (Okl.)  It  is  error  to  dismiss  an  action 

to  foreclose  a  mortgage  lien  on  a  motion  alleging 
former  adjudication  ;  but  if,  on  proper  proof,  the 
plea  of  res  judicata  is  sustained,  judgment 
should  be  for  defendants  upon  the  merits. — 
Webb  V.  Vaden,  183  P.  480. 
®=>95l(l)  (Okl.)  The  burden  of  proof  rests  npon 
the  party  who  alleges  a  former  adjudication. — 
Webb  V.  Vaden,  183  P.  480. 

JUDICIAL  POWER. 

See  Constitutional  Law,  ®=>68-70. 

JUDICIAL  SALES. 

See  Appeal  and  Error,  ®=>240;  Evidence, 
<S=>135;  Execution,  «s»242; .  Guardian  and 
Ward  <8=395,  96;  Partition,  «s>77;  Pledges. 
4=355,  66. 

JURY. 

See  Appeal  and  Error,  4=>e84,  700,  1060; 
Criminal  Law,  «=»ll«6Mi.  1186;  Trial, 
«=»108V4. 

H.   BIGHT  TO  TRIAI.  BT  JURT. 

4=3(4(2)  (Okl.)  An  action  for  judgment  on 
notes  and  to  foreclose  a  mortgage  securing  their 
payment,  wherein  issue  is  joined  as  to  Uie  in- 
debtedness due,  is  properly  triable  before  a  jury, 
being  one  "for  the  recovery  of  money"  within 
Rev.  I^ws  1910,  f  4993.— Holmes  v.  Halstid, 
183  P.  969. 

4=>I4(4)  (Okl.)  An  action  to  foreclose  a  mort- 
gage where  no  pergonal  judgment  is  sought,  in 
which  defendant  files  an  unverified  answer,  is 
properly  triable  to  court  without  a  jury,  not- 
withstanding Rev.  Laws  1910,  I  4993.— Jackaor 
v.  Levy,  183  P.  005. 
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«=»l4(e)  (OM.)  In  fiction  for  caneellatl<m  of  oil 
and  gas  lease,  where  accounting  for  oil  and  gas 
produced  during  litigation  is  anciUary  to  main 
cause  of  action,  parties  brought  into  action  by 
supplemental  bill  for  purpose  of  accounting  are 
not  entitled  to  a  trial  by  jury,  under  Kev.  Laws 
1910,  §  4993.— Probst  v.  Bearman,  183  P.  886. 
®=>32(4)  (Okl.)  In  action  by  railroad  employe 
for  personal  injury,  brought  under  federal  Em- 
ployers' Liability  and  Safety  Appliance  Acts  (U. 
S.  Comp.  St.  §§  8657-8665,  and  sceUons  8605- 
8615,  8617-8619,  8621-8G23)  nine  or  more  of 
jury  concurring  may  return  a  verdict. — St.  Louis 
&  S.  F.  Ry.  Co.  y.  Frazer,  183  P.  478. 

V.  OOUPETENCrr  OF  JURORS,  OHAI.. 
I^NGES,  AND  OBJIiCTIOKS. 

«S9|I8  (Okl.Cr.App.)  A  challenge  to  a  panel 
because  of  a  material  departure  from  prescribed 
forms  as  to  selection,  drawing,  and  return  of 
panel,  and  because  panel  was  not  a  fair,  im- 
partial panel,  to  defendant's  material  preju- 
dice, was  properly  denied  nnder  Rev.  Laws 
1910,  g  5843,  because  not  specifying  facts  show- 
ing how  panel  was  not  summoned  as  prescribed 
by  law.— Wilson  v.  State,  183  P.  613. 
4=9133  (Okl.Cr.App.)  On  an  examination  of 
a  juror  as  to  his  quali^cations  when  chal- 
lenged for  cause  by  defendant,  the  court  should 
resolve  all  doubts,  under  the  evidence,  in  favor 
of  defendant  as  to  the  competency  of  the  juror. 
— Middleton  v.  State,  183  P.  628. 

If  upon  the  examination  of  a  juror  as  to  his 
qualificationa  when  challenged  by  defendant  for 
cause,  the  court  resolves  all  doubt  arising  on 
the  evidence  in  defendant's  favor,  and  it  ap- 

J tears  that  juror  would  not  be  an  impartial 
uror,  as  required  by  Const,  art.  2,  {  20,  the 
challenge  should  be  sustained. — ^Id. 

JUSTICES  OF  THE  PEACE 

See  Animals,  <S=>100;  Criminal  Law,  4=»144. 
IV.   PROCEDURE   IN   CIVII.   CASES. 

4=a69  (Cal.App.)  The  justice  court  could  not 
consolidate  648  actions  on  claims  against  the 
defendant  railroad  company  for  overcharges  on 
freight  shipments,  under  Const,  art.  12,  j|  21, 
relating  to  long  and  short  hauls,  which  cluuns 
bad  been  assigned  to  plaintiff,  and  try  them  to- 
gether.—Atchison,  T.  &  a.  F.  Ry.  Co.  y.  Smith, 
183  P.  824. 

€b»l28(l)  (Okl.)  A  court  of  equity  may  order 
a  new  trial  after  judgment  by  default  before  a 
justice  of  the  peace,  where  it  appears  that  the 

5irevailing  party  in  action  at  law  obtains  the 
udgment  before  the  time  when  it  otherwise 
febould  have  been  rendered  by  violating  a  stipu- 
lation for  a  continuance,  and  that  defendant 
had  a  good  defense. — N.  8.  Sherman  Machine 
&  Iron  Works  v.  Elzo,  183  P.  608. 
€=>I28(3)  (Okl.)  Evidence  in  action  to  enjoin 
collection  of  judgment  rendered  by  justice  of 
tbe  peace  for  defendant  held  not  to  show  de- 
fendant's violation  of  agreeiuent  for  a  contin- 
nance.— N.  8.  Sherman  Machine  &  Iron  Works 
▼.  Elzo,  183  P.  608. 

V.  REVIEW    OF    PROCEEDINGS. 
(A)  AppeAl  and  Brror. 

«=»I44  (OM.)  Laws  1913,  c.  135,  limiting  ap- 
peals from  justices  of  tbe  peace  in  causes  of 
action  involving  less  than  $20,  has  no  applica- 
tion to  special  proceedings  before  a  justice,  in- 
stituted in  conformity  with  Rev.  Laws  1910,  §§ 
153,  154,  relating  to  restraining  of  stock  for 
treHpassing.— Hejduk  v.  Snyder,  183  P.  923. 

KNOWLEDGE. 

See  Escape,  $=95. 

LABOR  DISPUTES. 

See  Insurrection,  $=92. 


LACHES. 

See  Equity,  <8s387. 

LANDLORD  AND  TENANT. 

See  Action,  $=>48;  Contracts,  $=9310;  Deeds, 
$=>140;  Joint  Adventures,  $=95;  Lis  Pen- 
dens, $=924;  Mandamus,  $=914;  Master  and 
Servant,  $==316,  318,  322;  Principal  and 
Surety,  $=88,  99,  105;  Public  Lands, 
$=9l87%;    Sales,  $==456;    Trial,  $=9397. 

n.   r.EABF8  AND  AGREEMENTS  IN 
GENEBAI.. 

(A)  B««al*tteB  and  Validity. 

^=>33  (Cal.App.)  Checks  given  by  tenants  for  a 
reduced  amount  of  rent,  and  receipts  given 
therefor  by  the  landlord  in  full  payment,  were 
not  evidence  of  any  contract  on  the  landlord's 
part  to  reduce  the  rent;  the  landlord's  agree- 
ment, therefore,  to  receive  a  reduced  rent  for  a 
limited  time,  was  not  in  writing,  and,  being 
without  consideration,  was  ineifectual  to  modif^ 
the  lease.— Dodge  v.  Chapman,  183  P.  966. 

(B)   Conatmotton  and  Operation. 

$=348(2)  (Cal.App.)  In  action  by  hotel  lessee 
against  lessor  for  breach  of  covenant  because  of 
inadequate  heating  facilities,  etc.,  evidence  that 
some  patrons  had  left  the  hotel,  bnt  not  showing 
what  portion  of  lessee's  losses  were  due  to  the 
causes  of  which  he  complains,  held  to  sustain 
an  award  of  only  nominal  damages.— >Weichers 
V.  Dehail,  183  P.  187. 

$=>49(1)  (Cal.App.)  A  lease  provision,  authoris- 
ing lessor  to  employ  men  to  proi>erly  care  for  tbe 
premises,  etc.,  is  lor  lessors  benefit,  and  does 
not  prevent  a  damage  recovery  against  lessee 
for  failure  to  maintain  premises,  nor  does  tbe 
lessor's  employment  of  men  constitute  an  elec- 
tion of  remedies  precluding  recovery  of  damages 
from  lessee.- Doi  v.  McMurry,  183  P.  211. 

m.  XJtNDX.ORD'8  TITI.E  AND  RE- 
VERSION. 

(A)   RlKlits  and  JHovrera  of  Liandlord. 

$=951  (Wash.)  If  a  building,  fitted  for  business 
or  office  uses  and  rented  in  sections  to  tenants, 
is  open,  and  there  is  nothing  to  indicate  that 
strangers  are  not  wanted,  any  person  may  enter 
without  becoming  a  trespasser,  but  such  person 
is  only  a  licensee,  unless  he  enters  on  some  busi- 
ness in  which  a  tenant  has  an  interest.— Konick 
V.  Champneys,  183  P.  76. 

When  the  owner  of  a  building  fits  it  up  for 
business  or  office  uses  and  leases  rooms  therein 
to  tenants,  retaining  control  over  the  entrance- 
ways,  he  impliedly  invites  all  persons  to  enter 
the  building  whose  entry  is  naturally  incident  to 
the  business  carried  on  by  the  tenant,  provided 
the  invitee  enters  at  a  reasonable  hour  and  con- 
ducts himself  in  orderly  manner,  but  the  invita- 
tion does  not  extend  to  a  peddler  or  solicitor  or 
a  person  seeking  a  purchaser  for  something  he 
has  to  sell ;  such  persona  being  mere  licensees, 
whose  right  of  entry  is  subject  to  be  revoked 
by  the  owner  at  any  time. — Id. 

The  owner  of  an  apartment  building  when  he 
leases  the  rooms  therein  confers  rights  in  the 
tenants  in  the  common  entranceways,  subject  to 
reasonable  regulations,  including  the  right  to 
carry  through  such  entranceways  the  commodi- 
ties necessary  for  their  sustenance. — Id. 

One  who  rents  rooms  in  an  apartment  house 
can,  in  tbe  absence  of  a  special  covenant  to 
the  contrary,  confer  bis  right  to  use  the  com- 
mon passageways  to  another,  and  he  does  so 
when  be  orders  goods  from  a  grocer  with  the 
Hnderstanding  that  they  are  to  be  dcUvpred,  oimI 
the  grocer  may  enjoin  the  owner  of  the  buiia- 
ing  from  interfering  with  hia  right  to  make  such 
deliveries.— Id. 
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VTL   FBEMIBES  AMP   ENJOTBCENT 
Ain>  USE  THEKEOF. 

(B)  Injuries '  <roB>  D«nv«rovs  or  Defeotl-ve 
Condition. 

4=3167(1}  (Wash.)  One  whom  the  owner  of  a 
building  impliedly  ini^iteg  to  enter  and  do  busi- 
ness with  his  tenants  has  privileges  in  the  prem- 
ises, and  can  recover  for  personal  injuries  caused 
by  the  owner's  negligence,  and  can  enjoin  the 
latter  from  interfering  with  his  right  of  entry. 
— Konick  v.  Champneys,  183  P.  75. 

IX.  BE-EKTRT  A^TD  KEOOVERT  OF 
POSSESSION  BT  ]:<Ain>X.OB]>. 

«=>29ia4)  (Wash.)  Landlord  is  entitled  to 
double  damages  in  unlawful  detainer  action,  un- 
der Rem.  Code  1915,  j|  827,  although  verdict  of 
the  jury  for  landlord  is  not  founded  on  nonpay- 
ment of  rent.— Swanson  v.  Stubb,  183  P.  91. 

LARCENY. 

See  Criminal  Law,  <S=>112,  423,  465,  619,  596, 
823,  829,  989,  1159;  Explosives,  «=>7:  In- 
dictment and  Information,  4=al25,  132;  In- 
junction, $S334. 

I.   OFFENSES    Aim    BE8PONSXBILITT 
THEBEFOR. 

^^3(2)  (Cal^^pp.)  In  embezzlement,  there  is  no 
intent  at  the  time  of  taking  to  steal  or  wrong- 
fully appropriate  the  property,  but  accused,  hav- 
ing rightfully  come  into  possession  thereafter, 
forms  the  intent  fraudulently  to  convert  the 
property  to  his  own  use,  while  in  larceny  the 
person  taking  it  has  at  the  time  an  intent  to 
steal  or  feloniously  appropriate.— People  v.  Mills 
Sing,  183  P.  865. 

4=>5  (Wash.)  Outlawed  whisky  may  be  the  sub- 
ject of  grand  larceny,  where  taken  from  one 
claiming  ownership,  although  the  law  would  not 
afiord  any  one  damages  for  its  taking  or  give 
any  one  relief  looking  to  its  recovery.— State  v. 
Donovan,  183  P.  127. 

(S=»7  (Cal.App.)  Pen.  Code,  g  484,  defining 
"larceny"  as  stealing  the  personal  property  of 
another,  applies  to  stealing  such  property 
from  any  ownership,  as  that  of  a  coun^, 
though  a  county  is  not  strictly  a  corporation, 
which  by  provision  of  section  7  is  included  in 
the  word  "person." — People  v.  Diamondstein, 
183  P.  679. 

9=38  (Cal.App.)  Where  title  to  potatoes  re- 
mained in  the  persons  who  grew  them,  the  po- 
tatoes were  subject  to  larceny  by  defendant, 
though  he  had  obtained  their  possession  by  rep- 
resenting himself  as  a  buyer  for  cash,  and  so 
obtained  delivery  conditional  on  payment. — Peo- 
ple v.  Mills  Sing,  183  P.  865. 
4=9 1 4(1)  (CaLApp.)  Where  defendant  represent- 
ed to  the  owner  of  potatoes  that  he  was  a  buyer 
for  cash,  and  so  obtained  possession  of  the  po- 
tatoes, conditional  on  immediate  payment,  and 
stole  them,  he  was  not  guilty  of  obtaining  goods 
under  false  pretenses,  rather  than  larceny,  in 
which  the  owner  has  no  intent  to  part  with  his 
title,  though  he  may  intend  to  part  with  pos- 
session, while  in  false  pretenses  the  owner  does 
intend  to  part  with  title.— People  v.  Mills 
Sing,  183  P.  865. 

4=>I8  (Wash.)  A  police  officer  who  has  taken 
whisky  into  his  custody  is  guilty  of  larceny,  if 
he  "shall  secrete,  withhold,  or  appropriate  the 
same  to  his  own  use"  before  it  is  lawfully  or- 
dered to  be  destroyed.- State  v.  Donovan,  183 
P.  127. 

4=»27  (Okl.Cr.App.)  A  person  who  aids  an- 
other, at  his  request,  to  gather  up  and  drive 
cattle  which  arc  stolen,  in  the  absence  of  ev- 
idence that  such  person  so  acted  with  guilty 
knowledge  of  the  larceny,  is  not  an  "accom- 
plice" in  the  larceny  of  such  cattle.— Cole  v. 
Sute,  183  P.  734. 


n.  PBOSEOTTTION  AHD  PUJltSH- 

MEHT. 
(A)  Indletment  nnd  fntormntlen. 

9=328(1)  (Wash.}  An  information  for  grand  lar- 
ceny, charging  that  defendant  by  trick  and  de- 
vice, appearing  as  a  police  officer,  took  the  prop- 
erty, oonsisting  of  whisky,  held  not  to  show 
upon  its  face  that  the  liquor  was  tnken  into  the 
custody  of  the  law.— State  v.  Donovan,  183  P. 
127. 

4=»28(3)  (CaLApp.)  An  information  for  larceny 
may  charge  its  commission  in  the  county  into 
which  the  goods  were  taken.— People  ▼.  Hilla 
Sing,  183  P.  865. 

9=s>32(l)  (Cal.App.)  Alleging  in  information 
for  larceny  ownership  in  the  county,  even  it 
it  should  be  laid  in  the  taxpayers,  is  within 
Pen.  Code,  {  956,  providing  that  when  an  of- 
fense involves  commission  of  private  injury, 
and  is  otherwise  described  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneous  alle- 
gation as  to  person  injured  is  immaterial. — 
People  V.  Diamondstein,  183  P.  679. 
4=s>32(l)  (Cal.App.)  In  larceny,  the  name  of  the 
owner  of  the  stolen  property  is  not  a  material 
part  of  the  otFense  charged,  being  required  only 
to  identify  the  transaction,  so  that  defendant 
by  proper  plea  may  protect  himself  against  an- 
other prosecution,  as  he  could  do  on  a  charge  of 
feloniously  stealing  sacks  of  sweet  potatoes,  the 
property  of  three  named  Japanese.— rPeople  r. 
MiUs  Sing,  183  P.  865. 

4=»40(5)  (Cal.App.)  An  information  for  larceny 
may  charge  its  commission  in  the  county  into 
which  the  goods  were  taken,  and  the  first  lar- 
ceny in  another  county,  though  not  alleged  in 
the  information,  may  be  given  in  evidence. — 
People  V.  Mills  Sing,  183  P.  865. 

(B)    Evidence. 

4=»55  (OkI.OrA^p.)  Evid»ice  held  sufficient  to 
sustain  a  conviction  forgrand  larceny  based  on 
the  theft  of  harness.— Davis  v.  State,  183  P. 
431. 

9=355  (Wyo.)  In  a  larceny  prosecution,  where 
the  only  evidence  upon  which  the  jury  could 
rightfully  find  the  defendant  guilty  was  testi- 
mony of  a  witness  who  had  himself  pleaded 
guilty  to  the  larceny  of  a  horse,  considering 
witness'  character,  the  improbability  of  his 
story,  and  his  being  directly  contradicted  by 
several  witnesses  on  material  matters,  follow- 
ing the  rule  that  judgment  will  not  be  revers- 
ed if  supported  oy  substantial  credible  evi- 
dence, held  that  evidence  was  neither  8ub8tan.-< 
tial  nor  credible,  was  insufficient  to  sustain  a 
conviction,  and  warranted  reversal — Jones  t. 
State,  las  P.  74.5. 

9s>60  (Cal.App.)  Evidence  in  larceny  held 
sufficient  to  show  that  ownership  of  the  elec- 
tric motor  stolen  was  in  a  certain  county,  as 
alleged  in  information. — People  v.  Diamond- 
stein. 183  P.  679. 

9s>60  (CaLApp.)  In  a  prosecution  for  larceny 
of  potatoes,  possession  of  which  was  obtained 
by  defendant  on  the  pretense  of  buying  for  cash, 
evidence  held  to  warrant  the  jury  in  inferring 
that  the  seller  did  not  intend  to  waive  payment 
as  a  condition  to  the  passing  of  title  to  the  po- 
tatoes.—People  V.  Mills  Sing,  183  P.  865. 
<&==>64(7)  (CaLApp.)  Evidence  of  defendant's 
presence  in  the  neighborhood  the  night  of  the 
theft,  bis  possession  of  the  proper^  the  day 
after,  employment  of  his  truck  in  moving  it, 
his  active  participation  in  selling  it,  and  his 
interest  in  the  proceeds,  held  sufficient  to  con- 
nect him  as  a  participant  in  the  theft. — People 
v.  Diamondstein,  183  P.  679. 
9=>65  (Okl.Cr.App.)  Evidence  held  sufficient  to 
sustain  a  conviction  for  grand  larceny. — Ashbum 
V.  State,  183  P.  521. 

(O  Trial  and  RcTlevr. 

9=379  (Cal.App.)  Defendant  convicted  of  grand 
larceny  was  not  harmed  by  failure  of  instruc- 
tions to  give  Code  definition  of  it,  the  portion 
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of  the  Bection  showing  the  difference  between 
it  and  petit  larceny  being  given,  and  there  be- 
ing no  dispute  but  that  the  property  was  stolen 
or  but  that  its  value  was  such  as  to  make  the 
crime  grand  larceny.-^People  v.  Diamondstein, 
183  P.  679. 

UUNDRIES, 

See  Municipal  Corporations,  «sa600. 

LEASE. 

See  Landlord  and  T^enant. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  «5963. 

LEVEES. 

«=99  (Wash.)  Diidng  district,  when  lawfully 
created,  nnder  Item.  Code  1915,  §§  4091  to 
4130—0,  becomes  a  legal  entity  as  a  public  cor- 
poration, and  its  board  of  commissioners  possess 
the  usnal  discretionary  powers  of  managing 
boards  of  public  corporations  as  far  as  its  pow- 
ers and  duties  under  sections  4091,  4097.  4102, 
4103,  4104,  anid  4122  are  concerned.— Golombia 
'River  TWber  &  Logging  Co.  t.  Cominissionera 
of  Dilcing  Diet  Mo.  2  of  Wahkiakum  County, 
183  P.  134. 

Commissioners  of  diking  district,  constructing 
improvements  at  cost  of  $168,000,  held  not  to 
have  abused  discretion  in  payment  of  $3,000  to 
attorney  for  district  for  rendering  all  necessary 
legal  services  incident  to  construction  of  im- 
provement, acquiring  of  rights  of  way,  and  as- 
sessment of  benefits  and  damages  by  eminent 
domain  and  assessment  proceeoinga  in  court 
—Id. 

^solt  (Wash.)  In  action  to  have  acts  of  com- 
missioners of  diking  district  declared  void  upon 
ground  of  fraud  between  commissioners  and 
their  attorney,  and  unreasonableness,  expensive- 
ness,  and  impracticability  of  the  plans  and  spec- 
ifications adopted  by  the  commissioners,  evidence 
AeU  insufficient  to  show  fraud  or  arbitrary  or 
capricious  action  on  part  of  commissioners  in 
employment  of  attomev  or  engineers  or  in  adop- 
tion of  plans  and  spedncations.— Columbia  Biver 
Timber  &  Logging  Co.  v.  Commissioners  of  Dik- 
ing Dist.  Mo.  2  of  Wahkiakum  County,  183  F. 
184. 

LEWDNESS. 

See  Constitutional  Law,  €=>260,  298;  Crimi- 
nal Law,  «=»13,  1213;  Infants,  «s>12,  20; 
Statutes,  «=986,  11& 

LIBEL  AND  SUNDER. 

X.  WORDS   Aim   ACTS   AOnOXABUB, 
AND  LIABIXITT  THEREFOR. 

«=>9(9)  (Cal.)  A  statement  of  a  publishing  com- 
pany in  its  newspaper  that  policy  holders  who 
bad  taken  out  policies  through  a  firm  of  insur- 
ance brokers  had  been  somewhat  mystified  by 
the  receipt  of  cancellation  notices  for  policies 
on  the  occasion  of  the  disappearance  of  the  bro- 
ker's agent,  when  he  was  short  in  his  accounts, 
hdd  not  libelous  per  se  as  to  the  brokers. — Ma- 
hana  v.  Edio  Pub.  Co.,  183  P.  800. 

IV.  ACTIONS. 

CD)  Parties.    PrelimlBarr    Proa«*«lnsB, 
and  PleadlBV. 

«=>86(4)  (Cal.)  Unless  an  article  published  by 
defendant  in  its  newspaper  was  of  such  a  na- 
ture that,  in  view  of  extrinsic  facts  alleged  and 
proved,  it  conveyed  to  readers  charges  of  dis- 
honesty and  financial  irresponsibility  on  the 
part  of  plaintiffs,  the  innuendo  would  not  give 
It  such  sinister  significance. — Mahana  v.  Eieho 
Pub.  Co.,  183  P.  800. 

(D)  Damaves. 

«=»l2ia)  (Cal.)  Verdict  for  $1,500,  recovered 
by  insurance  agents  for  libel  against  a  publish- 


ing company,  though  reduced  by  the  trial  court 
to  $1,000,  held  fpcoaaly  excessive ;  any  injury  to 
the  agents'  business  having  resulted  more  from 
the  dishonesty  of  their  local  representative  than 
from  the  libelous  statement.— Mahana  v.  Echo 
Pnb.  Co.,  183  P.  800. 

LICENSES. 

See  Animals,  ®=»81;  Assault  and  Battery, 
«s>24;  Constitutional  Law,  e=>88;  Habeas 
Corpus,  «=»92;  Intoxicating  Liquors,  ^=>69. 
96, 106:  Landlord  and  Tenant,  0=>51;  Munic- 
ipal Corporations,  9=>597;  Negligence, 
^=»32;  Physicians  and  Surgeons,  ^=>2; 
Statutes,  «=»220. 

X.   FOR  OCCUPATIONS  AND  PRIV- 
II.EGES, 

^s»5  (Nev.)  The  imposition  of  a  license  tax 
upon  an  occupation  is  not  illegal,  because  not 
expressly  aathorized  by  the  state  Constitution, 
but  is  permissible,  unless  prohibited  thereby. — 
Ex  parte  Dixon,  183  P.  642. 
4s>7(l)  (Or.)  Any  ordinance  whidi  invests  in 
an  officer  or  board  arbitrary  power  to  Issue  or 
withhold  a  license  for  any  trade  or  profession, 
without  regard  to  the  qualification  of  the  appli- 
cant, is  void.- City  of  Portland  v.  Traynor,  188 
P.  933. 

«=>7(2)  (Nev.)  A  citjr  ordinance,  imposing  a 
tax  upon  the  occupation  of  attorney  at  law, 
held  not  in  violation  of  Const,  art.  10,  |  1,  pro- 
viding for  an  equal  and  uniform  rate  of  taxa- 
tion.—Ex  parte  Dixon,  183  P.  642. 
4=>  1 1  (1)  (Nev.)  An  admission  to  the  bar  of  a 
state  is  a  vested  and  valuable  right,  but  sub- 
ject to  taxation.  Including  a  city  occupation 
tat.— Ex  parte  Dixon,  188  P.  642. 
4=942(2)  (Or.)  The  contention  that  the  medical 
examiners  of  the  city  are  careless  and  negligent 
in  the  discharge  of  their  duties  goes  only  to  the 
administration  and  not  to  the  validity  of  an 
ordinance  requiring,  as  a  condition  to  issuance 
of  a  license,  medical  examination  of  persons 
owning  or  working  in  food  and  soft-drink  estab- 
lishments, and  is  not  a  defense  to  a  charge  of 
having  violated  the  ordinance  by  operating  such 
an  establishment  without  a  license.— City  of 
Portland  v.  Traynor,  183  P.  988. 

LIENS. 

See  Divorce.  iS=»2e7;  Drains,  «=>00;  Judg- 
ment, «=3518,  746,  800;  Municipal  Corpora- 
tions, «=3530;  Pleading,  iS=»406;  Taxation, 
«=9463. 

LIFE  ESTATES. 

«s>l5(2)  (Cal.)  The  determination  of  the  di- 
rectors of  a  corporation  as  to  the  source  of  its 
dividends  has  no  binding  or  persuasive  effect 
upon  the  court  when  it  is  required  to  decide 
whether  a  stock  dividend  constitutes  income 
which  goes  to  the  tenant  for  life  or  for  years 
or  is  principal  to  be  held  for  the  benefit  of  the 
rpmaindermen.— In  re  Dnffill's  Estate,  183  P. 
337. 

If  the  funds  out  of  which  a  dividend  is  paid 
accrued  before  the  life  estate  arose,  it  is  prin- 
cipal belonging  to  the  corpus  of  the  estate,  but 
if  the  fund  was  earned  after  the  life  estate  arose 
it  is  income  belonging  to  the  life  tenant — Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Bastards,  4=>37; 
Death,  «=938;  Equity,  «=987;  Lis  Pendens, 
<S=>26. 

X.  STATUTES  OF  UBHTATION. 

(B)  lilmitaUons  Applicable  to  Partlenlar 

Aotlons. 

$3>3I  (Cal.App.)  An  action  against  a  physi- 
cian and  surgeon  for  injuries  resulting  from 
want  of  knowledge  and  unskillfulness  is  within 
Code  Civ.  Proc.  {  340,  subd.  3,  requiring  the 
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action  to  be  begun  within  a  year.— Kelsey  t. 
Tracy,  183  P.  668. 

H.  COMPUTATION  OF  PERIOD  OF 
UMITATIOir. 

(A)  Acoriua   of    Rlirlit    of   Aetlon    or    De- 

fense. 

^=>47(2)  (Okl.)  Where  grantee  remains  in  undis- 
turbed possession  of  land  conveyed  by  a  general 
waiTanty  deed,  which  is  afterwards  canceled  by 
a  final  judgment  of  a  court  of  competent  juris- 
diction, the  statute  of  limitations  does  not  begin 
to  run  in  favor  of  grantor  on  warranty  of  title 
until  after  date  of  such  judgment. — Rennie  v. 
Gibson,  183  P.  483. 

Eviction,  either  actual  or  constructive,  is  nec- 
essary to  set  in  motion  the  statute  of  limitations 
as  to  general  covenButs  or  warranty  of  title.— Id. 
®=>5uy)  ^Cal.App.)  Where  inatallments  were 
due  under  written  contract,  and  creditor  charged 
amounts  accruing  under  contract  and  credited 
payments  in  memorandum  period  of  limitations 
ran  from  date  installment  was  due  under  con- 
tract, and  not  from  date  of  last  entry  in  mem- 
orandum ;  the  action  being  based  upon  the  con- 
tract and  not  upon  the  memorandum  account — 
People  ?.  Magee,  183  P.  289. 
«s>63(l)  (ChLApp.)  The  limitation  of  four 
years  upon  a  cause  of  action  on  book  account 
under  Code  Civ.  Proc.  {§  337,  344,  appUes  from 
the  date  of  the  last  item  charged.— Wright  t. 
Alien,  183  P.  261. 

(B)  Perftormance    of    Oondttlon,    Demaitd, 
~  notice. 


«=965(1)  (CalApp.)  Where  plaintiffs  right  of 
action  depends  upon  some  act  to  be  performed 
by  him  preliminarily  to  commencing  suit,  he 
cannot  suspend  indefinitely  the  running  of  the 
Statute  of  limitations  by  delaying  the  perform- 
ance of  the  preliminary  act— People  y.  Magee, 
183  P.  289. 

®=365(2)  (Okl.)  Where  oil  and  gas  is  purchased 
pending  a  suit  to  cancel  the  lease  under  which 
It  is  produced,  by  persons  having  knowledge 
thereof  and  of  purpose  of  adverse  party  to  in- 
sist upon  his  rights,  the  statute  of  limitations 
does  not  begin  to  run  against  the  right  to  com- 
pel such  purchasers  to  account  for  oil  and  gas 
until  final  determination  of  suit  to  cancel  the 
lease.— Probst  v.  Bcarman,  183  P.  886. 
$=>69  (Cal.App.)  Action  to  recover  installments 
due  under  written  contract  was  barred  for  fail- 
ure to  bring  action  within  four  years  after  in- 
stallments became  due.  under  Code  Civ.  Proc.  I 
837,  subd.  1,  though  defendant  was  in  hands  of 
a  receiver,  and  permission  from  court  to  bring 
action  was  obtained  within  the  four-year  period. 
—People  V.  Magee,  183  P.  289. 

(O)   PendencT  of  I.ea;al  Proceeding*,  In- 
junction, Star,  or  War. 

4=»M0  (CaLApp.)  The  appointment  of  a  re- 
ceiver does  not  affect  the  running  of  the  statute 
of  limitations.— People  t.  Magee,  183  P.  289. 

(H)    Commencement  of  Action  or  Other 
FroceedinK' 

«=»I30(12)  (CaLApp.)  Where  an  award  of  com- 
pensation to  a  widow  under  the  Workmen's 
Compensation  Act  for  death  of  her  husband  was 
annulled  by  the  Supreme  Court  on  a  writ  of 
certiorari,  such  annulmont  was  not  the  "reversal 
of  judgment  on  appeal"  within  the  provisions 
of  Code  Civ.  Proc.  §  365,  providing  that  where 
judgment  is  reversed  on  appeal,  plaintiff  may 
commence  a  new  action  within  one  year. — ^An- 
derson V.  National  Ice  &  Cold  Storage  Co.,  183 
P.  273. 

m.  ACKNOWI.EDOMENT,  NEW 

PROMISE.  AND  PART 

PAYMENT. 

^»  1 55(3)  (Okl.)  Payment  of  interest  and  par- 
tial payments  by  principal  debtor  on  a  note 
stipulatiiij;  that  if  not  paid  nt  maturity,  makers 
and  indorsers  agree  to  extensions  and  partial 


payments  before  or  after  maturity  without  prej- 
udice to  holder,  tolls  the  statute  of  Umitationa 
as  to  an  indorser  on  a  note  executed  and  due 
before  passage  of  Negotiable  Instruments  Law. 
— Schremer  v.  City  Nat  Bank  of  McAleater, 
183  P.  005. 

V.   PI.EADINO.   EVIDENOE,  TRIAI., 
JOgJi  REVIEW. 

9=3177(3)  (Cal.)  A  complaint  based  upon  a 
fraud,  outlawed  by  statute  of  limitations  ex- 
cept for  fact  that  plaintiff  had  onl^  recently 
discovered  it  must  plead  facts  excising  failure 
to  make  an  earlier  discovery. — Nichols  r.  Moore, 
183  P.  r,31. 

«=>I79(2)  (Cal.)  A  complaint  based  upon  de- 
fendant's misrepresentations  that  land  con- 
veyed to  plaintiff  12  years  previously  was  tim- 
bered, and  showing  that  plaintiff  knew  there 
was  timber  in  the  vicinity,  but  had  not  learned 
that  this  particular  tract  was  burned  over 
land  until  recently,  etc,  held  to  state  facts 
excusing  failure  to  earlier  discover  fraud  suf- 
fidentiy  to  avoid  statute  of  limitatioiia.— Nich- 
ols y.  Moore,  183  P.  631. 
<8sal79(2)  (Cal.App.)  Dnder  Code  Civ.  Proc.  f 
838,  enumerating  the  kind  of  actions  which  must 
be  commenced  within  three  years,  subdivision  4. 
specifying  an  action  for  relief  on  the  ground  of 
fraud  or  mistake,  the  cause  of  action  not  accru- 
ing until  discovery  of  the  facts,  where  a  com- 
plaint for  partition  was  silent  as  to  when  the 
fraud  or  nustake  on  account  of  which  it  was 
sought  to  reform  the  contract  between  the  par- 
ties was  disooyeted,  since  it  failed  to  show  such 
discovery  within  three  yean  prior  to  the  brin^ 
ing  of  the  action,  it  was  obnoxious  to  demurrer. 
— Vollmer  y.  Wheeler.  183  P.  264. 
€=>I83(1)  (Cal.App.)  In  an  executrix's  action 
on  open  book  account  to  recover  for  legal  serv- 
ices rendered  by  her  decedent,  answer  keU  to 
have  presented  an  issue  of  the  statute  of  lim- 
itations on  the  cause  of  action  first  set  forth 
in  the  amended  complaint,  properly  presenting 
an  issue  covering  the  date  on  which  tike  original 
complaint  was  filed.— Wright  v.  Allen,  183  P. 

€=»I97(1)  (Cal.App.)  In  an  executrix's  action 
on  open  book  account  to  recover  for  legal  serv- 
ices rendered  by  her  decedent  evidence  held  to 
justify  the  trial  court's  finding  that,  the  last 
charge  against  defendants  was  entered  in  the 
books  of  plaintiffs  decedent  not  later  than 
March  27,  1011,  so  that  the  cause  of  action 
was  barred  by  the  limitation  of  four  years,  un- 
dpr  Code  Civ.  Proc.  U  337,  344.— Wright  T.  Al- 
leii,  183  P.  261. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Drains,  ®=>90;  Lis  Pendens,  «=32e. 
<S=»22(2)  (CaLApp.)  Filing  of  notice  of  the 
pendency  of  a  new  action  to  set  aside  satisfac- 
tion by  award  of  judgment  obtained  by  her  in 
suit  by  guardian  ad  litem  as  fraudulent  to  the 
creditors  of  the  ward  was  not  sufficient  to  put 
on  notice  persons  dealing  with  the  land  of  the 
judgment  debtor  situated  in  a  county  other 
than  that  of  suit,  but  where  transcript  of  judg- 
ment had  been  filed  pursuant  to  Code  Oiy.  Proc. 
S  674,  the  title  having  previously  been  legally 
transferred  by  the  judgment  debtor,  defendant 
in  the  original  action.— City  Properties  Co.  y. 
Fitzmaurice,  183  P.  267. 
«=>24(1)  (Okl.)  One  purchasing  an  oil  and  gas 
lease  from  a  party  to  a  pending  action  involving 
the  title  thereto  acquires  no  greater  rights  in 
the  lease  than  his  assignor  had  at  the  time  of 
the   assignment— Turben   v.   Donbass,  183   P. 

€=^26(2)  (Okl.)  Where  oil  and  gas  is  purchased 
pending  a  suit  to  cancel  the  lease  anaor  which 
it  is  produced,   by  persons   having  knowledgo 
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thereof  and  of  purpose  of  adverse  party  to  in> 
aist  upon  his  rights,  the  statute  of  Umitations 
does  not  begin  to  run  against  the  right  to  com- 
pel such  purchasers  to  account  for  oil  and  gas 
until  it  would  begin  to  run  against  their  ven- 
dor, which  would  be  upon  final  determination 
of  suit  to  cancel  the  lease. — Probst  t.  Bearman, 
l&'J  P.  886. 

$=926^3)  (Okl.)  The  cost  of  improTements  and 
operations  incurred  by  holder  of  an  oil  and  gas 
lease,  purchased  pendente  lite  and  with  actual 
notice  of  adverse  claims  and  of  purpose  of  ad- 
verse claimant  to  insist  upon  his  rights,  will 
not  be  deducted  when  requiring  a  holder  to  ac- 
count to  successful  adverse  party  for  oil  and 
gas  produced  and  sold  from  premises,  in  view 
of  Rev.  Laws  1910,  |  2875.— Probst  v.  Bearman, 
183  P.  886. 

LiVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Municipal  Corporations,  ^a626. 

LOGS  AND  LOGGING. 

See  Public  Lands,  (S=>38. 

LOST  INSTRUMENTS. 

See  Evidence,  «s>178;    Records,  «s>17. 

LOT. 

See  BouDdaries,  ^=:»33. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment,  ^s>8. 

U.  WAVT  OF  PROBABI.E  OAUSE. 

^=>I6  (Cal.App.)  There  can  be  no  recovery  as 
for  malicious  prosecution  in  the  absence  of  evi- 
dence to  show  the  prosecution  hy  defendant 
was  malicious,  and  without  probable  cause. — 
Squires  v.  Southern  Pac.  Co.,  183  P.  696. 
$==>f6  (Utah)  In  an  action  for  malicious  prose- 
cution, it  is  necessary  to  allege  and  prove  that 
the  proceeding  complained  of  as  ground  for  the 
action  was  without  probable  cause,  was  mali- 
cious, and  was  finally  terminated  in  favor  of 
complainant— Kennedy  v.  Burbidge,  183  P. 
005 

«=»I8(5)  (Utah)  The  mere  fact  that  informa- 
tion upon  which  a  proHecntor  acted  in  having  a 
gerson  arrested  was  false  does  not  show  that 
e  acted  without  probable  cause,  but  where  it 
is  shown  that  prosecutor  cither  knew  that  in- 
formation was  false,  or  had  no  personal  knowl- 
edge of  the  truth,  or  made  no  investigation  as 
to  its  accuracy  before  instituting  a  prosecu- 
tion, there  was  want  of  probable  cause. — ^Ken- 
nedy V.  Burbidge,  183  P.  325. 
^=924.(4)  (Utah)  A  judgment  of  conviction  is 
not  evidence  of  probable  cause  in  an  action  for 
malicious  prosecution,  where  based  upon  tes- 
timony which  was  untrue,  regardless  di  wheth- 
er or  not  such  testimony  was  given  unlawfally 
and  corruptly.— Kennedy  v.  Burbidge,  188  P. 
825. 

$=s>24(5)  (Utah)  A  Judgment  of  conviction  fol- 
lowed by  a  reversal,  when  offered  as  evidence 
in  a  case  for  malicious  prosecution,  is  at  least 
prima  facie  evidence  of  probable  cause.- Ken- 
nedy V.  Burbidge,  183  P.  325. 

A  judgment  of  conviction,  followed  by  a  re- 
versal, is  not  evidence  of  probable  cause,  where 
procured  by  fraud,  perjury,  or  other  undue  or 
unfair  means  employed  by  the  defendant. — ^Id. 

V.  ACTIONS. 

4es49  (Utah)  Complaint,  in  action  for  mali- 
dous  prosecution,   showing  that  plaintiff   was 


convicted  in  proceeding  complained  of,  and  that 
prosecution  was  dismissed  on  appeal,  fails  to 
state  a  cause  of  action,  unless  it  goes  farther 
and  alleges  some  fact  or  facta,  the  legal  effect 
of  which  is  to  impeach  the  validity  of  the  judg- 
ment and  render  it  worthless  as  evidence  of 
probable  cause. — Kennedy  v.  Burbidge,  183  P. 
325. 

A  complaint  in  an  action  for  malicious  prose- 
cution held  sufficient  to  show  that  judgment  of 
couvictiouj  which  was  reversed,  was  founded 
upon  testimony  which   was   false  and   untrue. 

MANDAMUS. 

See  Municipal  Corporations,  «=s5ll. 

X.  NATUBS   Ain>    OROUNOS   DT   OEN- 
ERAI.. 

*=»!  (Okl.)  Power  of  Supreme  Court  to  grant 
mandamus  and  to  hear  and  determine  the  same, 
as  authorized  by  Const,  art  7,  I  2,  will  be  ex- 
ercised only  when  questions  involved  are  publici 
juris,  or  when  some  unusual  situation  exisu, 
so  that  a  refusal  to  entertain  jurisdiction  would 
work  great  wrong  or  a  practical  denial  of  jus- 
tice.—State  V.  Ross,  183  F.  918. 
®=»4(5)  (OkL)  Where  mandamus  b^  state,  on 
relation  of  Attorney  General,  against  county 
superintendent  of  public  instruction,  is  brought 
in  district  court,  which  erroneously  refuses  to 
entertain  jurisdiction  to  compel  performance  of 
superintendent's  ministerial  duty  under  Laws 
1913,  c.  219,  art.  7,  i  2,  and  any  appeal  to  Su- 
preme Court  would  greatly  delay  opening  of 
public  schools,  that  court,  in  view  of  Const,  art. 
13,  i  1,  and  under  chapter  219,  art.  7,  |  2,  will 
exercise  its  original  jurisdiction  by  mandamus 
to  prevent  a  denial  of  justice. — State  v.  Ross, 
183  P.  918. 

$=94(5)  (Wash.)  Mandamus  will  lie  to  compel 
county  commissioners  and  count;r  auditor  to 
draw  a  warrant  for  legal  services  rendered 
county  pursuant  to  contract,  since  Rem.  Code 
1915,  I  3909,  authorizing  appeals  from  rejec- 
tion of  claims  by  county  commissioners,  spe- 
cifically provides  that  such  remedy  shall  not 
prevent  enforcing  claims  by  direct  action.— 
Stete  V.  Urquhart,  183  P.  121. 
€=»l4(p  (Wash.)  Where  the  auditor  of  a  coun- 
ty, subject  to  the  approval  of  the  commission- 
er of  public  lands,  accented  the  highest  bids  for 
leases  of  school  indemnity  grazing  lands  grant- 
ed to  the  state  by  an  enabling  act  of  Congress, 
providing  that  they  might  be  leased  in  quanti- 
ties not  exceeding  one  section  to  any  one  per- 
son or  company,  the  Supreme  Court,  on  ap- 
plications of  the  next  highest  bidders  for  writs 
of  mandate,  cannot  compel  the  land  commis- 
sioner to  issue  to  such  bidders  a  lease  of  the 
lands  on  the  allegation  that  the  successful  bid- 
ders were  under  agreement  to  hold  title  for  the 
benefit  of  parties  who  had  previously  obtain- 
ed the  beneficial  interest  in  leases  of  more  than 
one  section,  the  unsuccessful  bidders,  though 
making  formal  protest,  not  having  demanded 
a  hearing  on  the  question  which  might  have  been 
afforded  under  Rem.  Code,  S§  6611,  6612,  6616, 
6688.— State  v.  Savidge,  183  P.  111. 
®=>I4(1)  (Wash.)  Mandamus  will  not  issue  to 
compel  a  county  treasurer  to  pay  a  warrant 
where  no  such  warrant  has  been  presented  to 
him  for  payment,  and  there  is  no  altegation  that 
finances  of  county  are  sufficient  to  make  pay- 
ment possible.— State  v.  Urquhart,  183  P.  121. 

H.  BUBJEOTS   AND   PVBPOSES  OF 
IISI.IEF. 

(A)   Acts  and  Proceedlnira   of  Covrta. 
JndflTCO,  and  Judicial   Ofllccrs. 

$=»44  (Okl.)  Where  a- district  judge  is  disquali- 
fied to  hear  and  determine  a  cause  pending  be- 
fore him,  and  refuses  to  certify  his  disqunlifica- 
tion  when  requested  in  the  manner  provided  by 
law,  mandamus  will  lie.— State  v.  FuUerton,  183 
P.  979. 
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(B)    Acts   and  Proeeedlnss  of  Pnblie  Offll- 
cers  and  Boards  and  MnnlclpalltleB. 

®=>79  (Okl.)  Where  petition  in  proceeding  for 
dissolution  of  consolidated  school  district  under 
Laws  1915,  c.  202,  purporting  to  contain  signa- 
tures of  one-half  or  more  of  legal  voters,  ia  ac- 
cepted as  sufficient  by  county  superintendent, 
who  calls  an  election  resulting  in  a  vote  for  dis- 
solution, the  superintendent,  in  a  mandamus  ac- 
tion to  compel  performance  of  his  duty  under 
section  2,  cannot  attack  sufficiency  of  petition  or 
qualification  of  voters  at  election,  where  pro- 
ceedings were  a  prima  facie  compliance  with 
statutes.— Rasure  v.  Sparks,  183  P.  495. 

Laws  1915^  c.  202,  §  2,  imposing  duties  on. 
county  superintendent  as  to  declaring  a  consoli- 
idated  school  district  dissolved  and  the  filUng  pf 
vacancies  in  "devised  school  district,"  leaves  no 
discretion  to  superintendent,  but  imposes  purely 
ministerial  duties,  the  performance  of  which  may 
be  compelled  by  mandamus. — Id. 
^=79  (Okl.)  The  duties  imposed  upon  county 
superintendent  by  Laws  1913,  c.  219,  art.  7,  § 
2,  as  to  dedaring  school  districts  disorganized, 
and  a  consolidated  district  composed  thereof 
organized,  involve  exercise  of  no  discretion  on 
his  part,  but  are  purely  ministerial,  and  their 
performance  may  be  enforced  by  mandamus 
brought  in  Supreme  Court  in  proper  cases. — 
State  V.  Robs,  183  P.  918. 
«=»  102(1)  (CaLApp.)  In  view  of  Pol.  Code,  { 
1543,  as  amended  by  Amendments  to  the  Codes 
1880,  p.  31,  St.  1906,  p.  528,  St.  1915,  p.  746, 
and  section  1700,  a  county  auditor's  duty,  in 
relation  to  the  allowance  of  an  order  for  pay- 
ment from  the  school  fund  of  a  district  signed 
by  two  trustees  is  discretionary  and  not  merely 
ministerial  so  that  mandamus  will  not  lie  to 
compel  him  to  draw  warrant  for  payment  unless 
an  abuse  of  discretion  ia  shown  the  term  "al- 
low," as  used  in  section  1543,  as  applied  to  a 
demand  implying  the  right  to  examine  the  claim 
and  in  proper  case  to  disallow. — Cook  v.  Reid, 
183  P.  820. 

m.  JintlSDICTION,  PROCEEDINGS, 
ANU   BEIiIEF. 

4=>I54(2)  (Okl.)  Petition  in  original  mandamus 
to  Supreme  Court  by  state,  on  relation  of  At- 
torney General,  to  compel  performance  of  duties 
of  county  superintendent  under  Laws  1913,  c. 
219,  art.  7,  $  2,  as  to  declaring  consolidated 
district  organized,  alleging  that  report  of  secre- 
tary of  meeting  duly  signed  by  him,  was  pre- 
sented to  superintendent,  in  view  of  admissions 
by  answer,  stated  a  cause  of  action  entitiing 
relator  to  a  peremptory  writ. — State  v.  Ross, 
183  P.  918. 

^=a(64(3)  (Okl.)  In  mandamus  against  county 
superintendent  to  compel  performance  of  dnties 
imposed  by  I^ws  1913,  c.  219,  art.  7,  |  2,  an 
answer  that  he  was  not  in  a  position  to  admit 
or  deny  material  allegations,  and  therefore  ask- 
ing that  plaintiff  be  required  to  make  proof 
thereof,  does  not  traverse  or  deny  facts  alleged 
in  petition,  and  in  effect  is  an  admission  thereof, 
in  view  of  Rev.  Laws  1910,  {  4746.— State  t. 
Ross,  183  P.  918. 

In  view  of  Rev.  Laws  1910,  {  4746,  allega- 
tions of  a  petition  in  mandamus  are  admitted 
by  the  failure  to  properly  put  them  in  issue, 
end  an  answer  to  a  paragraph  of  the  petition, 
which  is  in  form  a  negative  pregnant,  admits 
the  averments  of  that  paragraph. — Id. 
<6=>I68(2)  (CaLApp.)  Where  the  official  duty  in- 
volved was  discretionary,  the  burden  is  on  peti- 
tioner for  mandamus  against  the  officer  to  prove 
that  his  refusal  to  act  was  unjustifiable.— Cook 
v.  Reid,  183  P.  820. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

Sec  Criminal  Law,  «=»727;   Divorce;  Husband 
and  Wife;   Pleading,  «s»148;   Wills,  0=9656. 


MASTER  AND  SERVANT. 

See  Admiralty,  «=»20;  Animals,  ®=>82;  Ap- 
peal and  Error,  «=»837,  930,  1005,  l<XSO, 
1170;  Constitutional  Law,  <S=245,  301; 
Damages,  <S=>132,  143,  187;  Evidence, 
€=424,  471;  Injunction,  «=»57,  63,  118;  In- 
surance, <3s»508^,  639,  642,  646,  665,  670; 
Insurrection,  €s»2;  Jury,  ^i=s32;  Landlord 
and  Tenant,  i3=:>49;  limitation  of  Actions. 
<S=>130;  New  Trial,  «=»108;  Statutes, 
<8=»117,  226,  251. 


I.  THE   BEIiATIOir. 

(B)  Btatatorr  Rcvnlatlon. 

^»l  I  (Ariz.)  Employers'  Liability  Law  is  con- 
stitutional.—United  Verde  Copper  Co.  v.  Wiley, 
183  P.  737;  Swansea  Lease,  Ine.,  v.  MoUoy, 
Id.  740. 

€=»l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

m.   MASTER'S  LIABTLITT  TOR  IN- 
JURIES TO   SERVANT. 

(A)  Hatnre  and  Kxtent  In  General. 

#=9871/2.  Owing  to  the  gteat  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  €=> 
number  sections  346-420,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  in- 
dex digests  will  be  found. 
i$s>88(8)  (Ariz.)  A  contract  by  which  plaintiff's 
intestate  and  others  agreed  to  sink  a  shaft  for 
defendant  according  to  specifications  and  at  a 
price  per  foot,  they  to  have  full  control  over 
the  manner  and  method  of  doing  the  work,  re- 
serving to  defendant  a  right  to  inspect  and  di- 
rect changes  of  work  not  done  according  _to 
agreement,  nor  in  workmanlike  manner,  requir- 
ing continued  maintenance  of  three  sh^ts  and 
providing  against  employment  of  persons  objec- 
tionable to  defendant  held  to  make  intestate  an 
"independent  contractor,"  and  not  a  servant, 
within  Employer's  Liability  Law.— Swansea 
Lease,  Inc.,  v.  MoUoy,  183  P.  740.     * 

Plaintiff's  intestate,  who  with  others  con- 
tracted to  sink  a  shaft  for  defendant  at  a  price 
per  foot,  held  to  be  an  independent  contractor, 
and  not  a  servant,  within  Employers'  Liability 
Law,  notwithstanding  defendant's  deduction  of 
hospital  fees  and  the  violent  act  of  its  superin- 
tendeht  in  running  away  two  of  intestate's  em- 
ployes, not  done  under  lawful  power  to  dis- 
charge, its  insuring  against  injuring  intestate, 
it  having  agreed  to  do  the  hoisting,  and  its  pay- 
ment for  the  work  at  time  of  paying  employes 
Euid  ordering  waste  dumped  in  another  place, 
but  not  directing  manner  of  work  in  extending 
a  trestie,  in  doing  which  intestate  was  killed. 
-Id. 

(B)     Tool*,    Hachlnerr,     Appllaacea,     and 
Places  for  VTorlc 

<S=>IOI,  102(1)  (Wash.)  It  ia  master's  duty  to 
furnish  servants  with  reasonably  safe  appU- 
ances. — Lund  v.  Griffiths  &  Bprague  Stevedor- 
ing Co..  183  P.  123. 

4=3 1 06(1)  (Wash.)  Stevedoring  company  load- 
in  a  vessel  under  contract  with  owner  is  liable 
for  injury  to  a  stevedore  from  a  defective 
winch,  though  winch  was  in  place  and  part 
of  vessel's  equipment  at  time  contract  was  en- 
tered into,  the  winch  being,  nevertheless,  an 
appliance  furnished  by  the  company  to  its  em- 
ployes with  which  to  work,  and  company  in  fur- 
nishing winch  to  employes  havin([  duty  of  see- 
ing that  it  was  in  good  condition.— Lund  v. 
Griffiths  &  Sprague  Stevedoring  Co.,  183  P. 
123. 
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(B)  FelloTT  Semutta. 

4=>I70  (Okl.)  A  master  must  ezerdse  reason- 
able care  In  the  selection  and  retention  of 
servants.— Kanotex  Befining  Co.  t.  Bonifield, 
183  P.  971. 

<s>l77  (Okl.)  Master  must  exercise  reasonable 
care  in  the  aelection  and  retention  of  servants, 
and  vhen  he  has  done  so  he  is  not  liable  for 
injury  to  another  servant  from  negligence  of 
feUow  servants.— Kanotex  Beflning  Co.  v.  Bonl- 
field,  183  P.  971. 

(F)  Rialca  AHnmed  bx  Servant. 

«s»204(l)  (Cal.App.)  Belative  to  defense  that 
injury  to  servant  was  caused  solely  by  his  negli- 
gence, the  effect  of  Employers'  Liability  Act  on 
ue  defenses  of  assumption  of  risk  and  contribu- 
tory negligence  is  immaterial.— Lemmermann  ▼. 
Pope  &  Talbot.  183  P.  467. 
«s>204(2)  (Okl.)  Though  a  coal  miner  implied- 
ly waives  compliance  with  Rev.  Laws  1910,  §S 
3983,  3984,  requiring  mine  operator  to  furnish 
sufficient  props,  and  agrees  to  assume  the  risk 
by  conttnuing  in  service,  a  court  will  not  rec- 
ognize or  enforce  such  agreement,  as  to  do  so 
would  nullify  the  statutes  and  be  against  pub- 
lic policy.— Whitehead  Coal  Mining  Co.  v. 
Schneider,  183  P.  49. 

«=9204(2)  (Okl.)  The  defense  of  assumed  risk 
is  not  an  available  plea  to  a  charge  of  a  viola- 
tion of  a  master's  statutory  duty,  though  a 
valid  defense  to  the  violation  of  a  common-law 
duty.— Okmulgee  Window  Glass  Co.  v.  Bright, 
183  P.  898. 

4=3216(6)  (Cal.App.)  A  foreman  does  not  as- 
sume the  risk  of  another  employ^  doing  a  thing 
negligently  and  contrary,  to  instructions. — Ward 
V.  Southern  Pac.  Co.,  183  P.  594. 
9=3217(2)  (Cal.)  A  servant  is  deemed  to  have 
assumed  the  risk  when  he  knows,  not  only  the 
defects  in  instrumentalities  used  by  him,  but 
the  dangers  and  risks  arising  therefrom. — 
Thompson  v.  Southern  Pac.  Co.,  183  P.  153. 

(G)    Coatrlhutorr    NevllKenoe    of    Ser-rant. 

<S=>228(1)  (CaLApp.)  Belative  to  defense  that  in- 
jury to  servant  was  caused  solely  by  his  negli- 
gence, the  effect  of  Elmj^loyers'  Liability  Act  on 
the  defenses  of  assumption  of  risk  and  contribu- 
tory negligence  is  immateriaL — ^Lemmermann  v. 
Pope  &  Talbot.  183  P.  467. 
«s>228(2>-  (Okl.)  In  action  for  damages  for  in- 
juries from  the  violation  of  a  statutory  du^  im- 
posed upon  a  master,  the  servant's  contributory 
negligence  may  be  urged  as  a  defense,  unless  ex- 
cluded by  the  statute.— Okmulgee  Window  Glass 
Co.  v.  Bright,  183  P.  898. 

^s»245(5)  (Cal.App.)  Order  of  master  to  expe- 
rienced employ^  to  get  down  from  lumber  pile 
to  wagon  by  means  of  a  plank  extending  between 
the  two,  with  one  end  held  by  the  master,  did  not 
excuse  employ^  from  negligence  in  so  doing, 
there  being  no  evidence  that  it  amounted  to 
coercion  or  duress,  the  danger  of  the  course  be- 
ing as  apparent  to  the  employ^  as  to  the  master, 
and  there  being  no  question  but  that  he  could 
have  adopted  other  and  safer  methods  of  eping 
between  the  two  objects. — Lemmermann  ▼.  Pope 
&  Talbot,  183  P.  467. 

(H)   Aetlone. 

4=»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

«s»258(8)  (Okl.)  Petition  in  servant's  action 
for  injury  while  constructing  floor  in  plant  when 
the  weight  of  timbers  negligently  placed  there- 
on caused  it  to  fall  was  sufficient  to  bring  the 
case  within  Rev.  Laws  1910,  i  3772,  imposing 
certain  duties  upon  master. — Okmulgee  Window 
Glass  Co.  V.  Briitbt,  183  P.  898. 
«=s>2S8(17)  (Wash.)  It  is  sufficient  to  allege 
the  master's  duty  to  furnish  safe   appliances 


and  breach  thereof,  without  specifically  alleg- 
ing that  he  knew  or  by  reasonable  diligence 
would  have  known  that  he  had  breached  such 
duty.— Lund  v.  Griffiths  &  Sprague  Stevedoring 
Co.,   183  P.   123. 

<8=»258(20)  (Okl.)  Petition  for  injury  from  neg- 
ligence of  a  fellow  servant,  must  aver  that  he 
was  incompetent,  that  master  negligently  cm- 
ployed  or  retained  him  with  actual  or  construc- 
tive knowledge  of  his  incompetency,  that  plain- 
tiff was  ignorant  thereof,  and  that  injury  result- 
ed from  his  negligence. — Kanotex  Refining  Co. 
V.  Bonifield,  183  P.  971. 

€=7262(4)  (Okl.)  In  servant's  action  for  injury, 
an  answer,  alleging  that  if  he  was  injured  as 
alleged  the  injury  was  due  to  his  contributory 
negligence  sufficiently  presented  such  defense. — 
Okmulgee  Window  Glass  Co.  v.  Bright,  183  P. 
898. 

<8=»264(10)  (Wash.)  Where  a  complaint  plead- 
ed a  cause  of  action  under  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  ff  8657-8665), 
and  proof  showed  that  plaintiff  was  not  engaged 
in  interstate  commerce,  bnt  established  a  case 
under  Laws  1917,  p.  96,  S  19,  making  the  pro- 
visions of  the  federal  act  applicable  to  certain 
accidents  in  intrastate  commerce,  there  was  no 
variance  or  failure  of  proof  requiring  dismissal 
of  the  complaint.— Archibald  v.  Northern  Pac. 
R.  Co..  183  P.  95. 

«=»264(12)  (Wash.)  In  action  for  injuries  to 
stevedore  from  defective  winch,  variance  be- 
tween complaint,  alleging  that  winch  was  diffi- 
cult to  control  by  reason  of  insufficient  play 
in  the  eccentrics,  and  proof  that  the  throttle 
valves  caused  the  difficulty  held  immaterial  un- 
der Rem.  Code  1915,  f{  299.  301,  as  employer 
was  not  misled.— Lund  v.  Griffiths  &  Sprague 
Stevedoring  C!o.,  183  P.  123. 
«=»265(1)  (Ariz.)  In  action  under  Employers' 
Liability  Law,  defendant  cannot  be  held  liable 
unless  the  injured  person  was  an  employ^,  and 
the  burden  rests  upon  the  plaintiff  to  prove  that 
relationship.— Swansea  Lease,  Inc.,  v.  MoUoy, 
183  P.  740. 

«=»265(12)  (Okl.)  Servant,  suing  for  injury 
from  negligence  of  fellow  servant,  has  the  bur-, 
den  of  proving  his  incompetency,  master's  neg- 
ligence in  employing  or  retaining  him,  and  in- 
jury resulting  from  such  incompetency. — Kano- 
tex Refining  Co.  v.  Bonifield,  1©  P.  971. 
«=9265(14)  (Cal.App.)  The  burden  of  proof 
as  to  contributory  negligence  is  on  the  master, 
sued  for  death  of  servant— Ward  v.  Southern 
Pac.  Co.,  183  P.  594. 

Relative  to  contributory  negligence  of  fore- 
man, killed  by  falling  timber  in  the  taking  down 
of  railroad  snowsheds,  the  presumption  is  that 
he  bad  a  justifiable  reason  for  changing  his 
position,  as  the  timber  descended  in  an  irreg- 
ular manner. — Id. 

<S=»265(15)  (CaLApp.)  It  must  be  presumed  that 
an  employ^  engaged  in  like  occupations  for  four 
years  had  equal  knowledge  with  the  master's 
representative  of  the  danger  of  going  from  a 
lumber  pile  to  a  wagon,  as  ordered  by  the  repre- 
sentative, by  a  plank  extending  between  the  two. 
held  by  the  representative  merely  by  a  luml>er 
hook. — Lemmermann  v.  Pope  &  Talbot,  183  P. 
467. 

«s>278(9)  (Cal.App.)  Evidence  in  servant's  ac- 
tion for  injury  held  insufficient  to  warrant  a 
finding  of  ne^lgence  of  the  master  in  losing 
hold  of  plank,  while  servant  was  descending 
on  it  from  luml>er  pile  to  wagon. — Lemmermann 
V.  Pope  &  Talbot.  183  P.  467. 
<e=3278(14)  (Wash.)  In  stevedore's  action  for 
injuries  sustained  by  reason  of  defective  winch- 
es, evidence  showing  structural  defects  in 
winches,  discoverable  by  putting  the  winches  in- 
to actual  service,  if  not  by  actual  inspection, 
held  sufficient  to  warrant  jury  in  concluding 
that  employer  by  exercise  of  reasonable  care 
could  have  known  of  defects. — Lund  v.  Griffiths 
&  Sprague  Stevedoring  Co.,  183  P.  123. 
€=279(4)  (Cal.App.^  Evidence  in  action  for 
death  of  foreman,  lulled  in  the  taking  down  of 
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a  railroad  snowshed,  heid  to  show  negligence  of 
another  employ^  in  prying  off  one  end  of  a  tim- 
ber while  the  other  end  was  attached  to  the 
structure,  directly  contributing  to  the  accident 
-AVard  v.  Soutlrem  I'ac.  Co.,  183  P.  594. 
«=»28l(l)  (Cal.App.)  Evidence  in  action  for 
death  of  foreman  from  the  falling  of  timber  in 
taking  down  a  railroad  snowshed  held  to  sus- 
tain verdict  against  defense  of  contributory 
negligence,  based  on  deceased's  change  of  posi- 
tion as  timber  descended. — Ward  v.  Southern 
Pac.  Co.,  183  P.  694. 

€=>284(1)  (Okl.)  In  cause  arising  under  federal 
Employers'  Liability  Act  and  Safety  Appliance 
Acts  (U.  S.  Comp.  St.  }§  8857-8665^  and  sec- 
tions 8605-8615,  8617-8619,  8621-86^),  where 
there  is  testimony  raising  an  issue  of  fact  as  to 
whether  defendant  railroad  and  plaintiff  were 
engaged  in  interstate  commerce  at  time  of  ac- 
cident, the  question  Is  for  the  jury. — St.  Louis 
&  S.  F.  Ry.  Co.  V.  Eraser,  183  P.  478. 

Testimony  in  cause  arising  under  federal  Em- 
ployers' Liability  Act  and  Safety  .Appliance 
Acts  (U.  S.  Comp.  St.  gji  8657-8665,  and  sec- 
tions 8605-8615.  8617-8619.  8021-8623),  as  to 
whether  plaintiff  and  defendant  at  time  of  ac- 
cident were  engaged  in  interstate  commerce  held 
to  authorize  submission  of  issue  to  jury,  so  that 
there  was  no  error  in  overruling  defendant's 
motion  for  a  directed  verdict. — Id. 
«s>286(17)  (Cal.App.)  Evidence  in  servant's 
action  for  injury  in  deacendini?,  on  order,  from 
lumber  pile  to  wagon  by  plank  held  by  lumber 
hook  heui  to  warrant  nonsuit  as  showing  no 
negligence  of  master. — Lemmennann  v.  Pope  & 
Talbot.  183  P.  467. 

«s»287(4)  (Wash.)  Evidence  that  plaintiff  ma- 
ehinist  helper  uncovered  bis  eves  and  was 
struck  by  flying  particles  of  steel,  while  shift- 
ing his  position  as  instructed  by  the  machinist, 
who  resumed  his  work  of  chiseling  before  plain- 
tiff could  protect  himself,  held  to  make  the 
machinist's  negligence  a  jury  question. — Archi- 
bald V.  Northern  Pac  R.  Co.,  183  P.  95. 
«=9288(16%)  (Wash.)  Evidence  that  plaintiff 
machinist  helper  uncovered  his  eyes  and  was 
struck  by  flying  particles  of  steel,  while  shift- 
ing his  position  as  instructed  by  the  machinist, 
who  resumed  his  work  of  cbiaelmg  before  plain- 
tiff could  protect  himself,  held  to  make  a  jury 
question  whether  plaintiff  assumed  the  risk. — 
Archibald  v.  Northern  Pac  R.  Co.,  183  P.  95. 
«s>289(37)  (CaLApp.)  Evidence  in  servant's  ac- 
tion for  injury  in  descending,  on  order,  from 
lumber  pile  to  wagon  by  plank  held  by  lumber 
hook  held  to  warrant  nonsuit,  as  showing  no 
negligence  of  master,  by  sole  negligence  of  serv- 
ant m  adopting  an  unsafe  instead  of  a  safer 
method.— Lemmermann  v.  Pope  &  Talbot,  183 
P.  467. 

^=>29l(l)  (Okl.)  In  action  under  federal  Em- 
ployers' Liability  Act  and  Safety  Appliance  Acts 
fU.  S.  Comp.  St.  ;S  8057-8r)(!5.  and  sections 
8605-8615,  8617-8619,  8021-8623),  an  instruc- 
tion as  to  what  was  meant  by  the  term  "inter- 
state commerce"  was  not  confusing,  where  court 
in  clear  language  told  jury  that  plaintiff  must 
show  that  he  was  assisting  in  transportation  of 
cars  destined  for  movement  from  a  point  in  one 
state  to  a  point  in  another  state.— St.  Louis  & 
S.  V.  Ry.  (5o.  V.  Eraser,  183  P.  478. 
€=>295(7)  (Cal.)  An  instruction  that  knowledge 
by  an  employe  of  the  defective  or  unsafe  char- 
acter of  appliances  is  not  a  bar  to  recovery  un- 
less it  also  appears  be  understood  and  appre- 
ciated the  danger,  and  thereafter  consented  to 
use  the  appliances,  is  not  erroneous  as  laying  on 
employer  the  duty  to  prove  employe's  state  of 
mind  and  the  extent  of  his  understanding. — 
Thompson  v.  Southern  Pac.  Co.,  183  P.  153. 
$=»296(10)  (Cal.)  An  instruction  that  it  is  not 
contributory  negligence  for  an  employe  to  neg- 
lect to  investigate  conditions  as  to  the  safety 
of  appliances,  and  in  such  case  he  assumes  onl) 
the  risk  of  danger  which  he  has  knowledge  of, 
or  one  so  obvious  be  must  know  of  it,  or  as  to 
which  he  has  been  put  upon  inquiry  by  sugsres- 
tiou  of  danger,  and  which  by  gross  carelessness 


he  has  neglected  to  notice,  Tield  not  erroneous, 
as  being  too  great  a  limitation  on  the  doctrine 
of  assumption  of  risk. — ^Thompson  t.  Sonthem 
Pac.  Co.,  183  P.  163. 

TV.  LIABILITIES   VOB,  HTJURIES   TO 
THIBD  FSB80NS. 

(A)  Acta  or  Otaimuionm  of  Servant. 

<9=»302(1)  (Cal.App.)  The  doctrine  of  respon- 
deat superior  applies  only  where  the  relation  of 
master  and  servant  is  shown  to  exist  between 
the  wrongdoer  and  the  person  sought  to  be 
charged  with  the  resnlt  of  the  wrong,  at  the 
time  and  in  respect  to  the  very  transaction  out 
of  which  the  injury  arises.— LucUe  v.  Diamond 
Coal  Co.,  183  P.  178. 

<3=>302(1)  (CaI.App.)  Neither  ownership  of  an 
auto,  nor  the  fact  that  the  use  and  care  of  it 
was  intrusted  by  the  owner  to  an  employ^,  ren- 
ders the  owner  liable  for  injuries  inflicted  by  it 
while  in  use  by  the  employfi  for  a  purpose  en- 
tirely unconnected  with  the  owner's  business. 
— MnrtineUi  v.  Bond.  183  P.  461. 
<3=302(6)  (CaLApp.)  Where  a  chauffeur,  in- 
stead of  proceeding  from  the  garage  to  his  mas- 
ter's house,  disobeyed  instructions  by  driving 
several  miles  in  the  opposite  direction  on  a  per- 
sonal errand,  and  negligently  collided  with 
plaintiff  on  the  return  trip,  he  was  not  acting 
within  the  scope  of  his  employment  so  as  to 
render  his  master  liable.— Gousse  v.  Lowe,  183 
P.  295. 

9=>3II  (Wash.)  An  intermediate  servant  is  not 
liable  for  a  negligent  injury  to  a  subordinate 
servant,  where  he  is  guilty  of  no  independent 
wrong,  and  is  but  carrying  out  the  dirootions  of 
the  common  master.^-Lund  v.  Griffiths  ft 
Sprague  Stevedoring  Co.,  183  P.  123. 

(B)   Work  of  iBdependent  Contmetor. 

<S=»315  (Cal.App.)  The  word  "allow,"  as  used 
in  St.  1W3,  p.  640,  S  19,  providing  that  no  per- 
son shall  allow  a  motor  vehicle  owned  by  nira 
or  under  bis  control  to  be  operated  in  violation 
of  the  statute,  means  to  acquiesce  in,  and  since 
knowledge,  express  or  implied,  is  essential  to 
guilt,  a  motor  vehicle  owner  is  not  liable  for 
the  absence  of  a  rear  red  light  at  night  while 
the  vehicle  is  in  the  hands  of  an  independent 
contractor.— Lnckie  t.  Diamond  Coal  Co.,  183 
P.  178. 

<S=s3l6(l)  (Cal.App.)  Whether  a  motortruck 
lessee  employed  by  the  lessor  to  haul  coal  is 
a  servant  or  independent  contractor,  at  the  time 
of  injury  to  a  third  person,  must  be  determined 
not  alone  from  the  written  contract  of  employ- 
ment, but  from  the  subsequent  conduct  of  each, 
known  to  and  acquiesced  in  by  the  other. — 
Luckie  v.  Diamond  Goal  Co.,  183  P.  178. 

Where  the  parties  to  a  written  contract  of 
employment  by  mutual  consent,  inferred  from 
their  subsequent  conduct,  have  modified  their 
contract  so  as  to  create  the  relation  of  con- 
tractee  and  independent  contractor,  and  have 
acted  upon  it  as  modified,  it  is  valid  in  the  mod- 
ified fortn  to  the  extent  and  during  the  period 
it  was  so  acted  upon  and  carried  out — ^Id. 
^=>3I6(1)  (Wash.)  Stevedoring  company,  em- 
ploying its  own  means  and  its  own  employes 
in  loading  a  vessel  under  contract  with  owner, 
is  an  independent  contractor,  and  is  liable  for 
injury  to  a  stevedore  as  result  of  its  negligence 
in  furnishing  defective  winch,  regardless  of 
question  of  whether  owner  is  also  liable. — Land 
V.  Griffiths  4  Sprague  Stevedoring  (3o.,  183  P. 
123. 

$=>3I8(1)  (Cal.App.)  A  conditional  vendee  und 
lessee  of  a  motortruck,  who  is  under  a  contract 
of  employment  to  haul  coal  for  the  lessor,  who 
has  no  right  to  control  and  direct  the  manner 
in  which  the  hauling  should  be  done,  is  an  in- 
dependent contractor,  for  the  negligence  of 
whose  servants  the  lessor  is  not  liable. — Luckie 
V.  Diamond  Coal  Co.,  183  P.  178. 

The  mere  fact  that  a  contract  of  employment 
gives  employer  right  to  terminate  it  at  any  time 
he  chooses  does  not  necessarilj  show  that  the 
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person  employed  la  not  an  independent  contrac- 
tor.—Id. 

That  a  contract  of  employment  of  a  motor- 
truck lessee  and  his  truck,  for  making  deliver- 
ies for  the  lessor,  required  that  tbe  lessee  drive 
the  truck,  does  not  necessarily  lead  to  tbe  con- 
clusion that  he  was  a  servant  and  not  an  in- 
dependent contractor. — ^Xd. 

(C)   AettoiM. 

«s>330(l)  (Cal.)  The  prima  facie  case  made  by 
one  damaged  by  negligent  driving  of  an  auto- 
mobile, when  he  proves  that  tbe  automobile  be- 
longed to  defendant  and  that  tbe  driver  was  the 
employ^  of  defendant,  is  based  on  an  "infer- 
ence,'' and  not  on  any  "presumption"  declared 
by  law,  that  the  employe  wafl  acting  within  the 
scope  of  his  employment— Maupin  v.  Solomon, 
183  P.  198. 

4=»330(1)  (CalJ^pp.)  An  automobile  is  presum- 
ably operated  for  the  owner's  benefit.— Randolph 
V.  Hunt,  183  P.  358. 

«=9330(3)  (Cal.)  Where  plaintiff  shows  that  he 
was  damaged  by  defendant's  automobile  through 
the  negligence  of  defendant's  employ^  in  driv- 
ing, an  inference  arises  that  tbe  employ^  was 
acting  within  the  scope  of  his  employment,  but 
such  inference  disappears  upon  the  introduction 
of  uncontradicted  evidence  that  tbe  employ^ 
was  not  acting  within  the  scope  of  his  employ- 
ment, and  a  verdict  for  plaintiff,  under  such 
circumstances^  would  be  contrary  to  the  evi- 
dence.— Maupin  V.  Solomon,  183  P.  198. 
«=>330(3)  (CaLApp.)  The  presumption  that  an 
automobile  was  being  operated  for  owner's  ben- 
efit, although  opposed  by  testimony  that  owner 
had  loaned  the  car  to  the  person  who  was  driv- 
ing it  when  a  pedestrian  on  a  highway  was  in- 
jured, A«i<i  to  warrant  a  jury  finding  in  favor 
of  presumption  and  against  testimony. — Ran- 
dolph v.  Hunt,  183  P.  358. 
«=3330(3)  <Cal.App.)  The  presumption  arising 
from  the  prima  facie  case  against  tbe  owner  of 
an  auto,  by  proof  of  his  ownership  and  that  tbe 
driver,  at  the  time  of  its  collision,  was  his 
employ^,  is  overcome,  without  leaving  any  con- 
flict of  evidence,  by  uncontradicted  proof  that 
the  auto  was  in  use  by  the  employ^  for  his 
personal  pleasure.— Martinelli  v.  Bond,  183  P. 
461.    • 

«=9332(2)  (Cal.App.)  Whether  an  act  was 
within  the  scope  of  a  servant's  employment 
should  be  submitted  to  the  jury  only  where  rea- 
sonable men  may  differ  in  regard  to  tbe  facts; 
and  if  the  facts  are  admitted,  or  are  capable  of 
but  one  meaning,  the  court  should  declare  the 
law  upon  the  admitted  facts. — Gousse  v.  Lowe, 
183  P.  295. 

4=9332(3)  (CaLApp.)  Whether  the  relation  be- 
tween »  coal  company  and  one  to  whom  it  had 
leased  a  motortruck  with  option  to  purchase, 
compensation  under  a  contract  to  haul  coal  for 
the  company  to  be  applied  on  the  truck,  was 
that  of  master  and  servant  or  contractee  and 
independent  contractor,  held  for  the  jury.— 
LacUe  t.  Diamond  Coal  Co.,  183  P.  178. 

V.  IXTERFEB£NCE  WITH  THE  BE- 

ULTION  BT  THIRD  PEBSOITS. 

(A)   ClTlI  Liability. 

4=>339  (Cal.App.)  Although  workingmen  have 
tile  right  to  organise  a  union  of  their  craft  for 
tbe  purpose  of  improving  the  working  condi- 
tions of  the  members  of  such  organization,  and 
to  maintain  such  improved  conditions  by  peace- 
able means,  they  do  not  have  tbe  right  to  in- 
duce employes,  by  threats  or  otherwise,  to 
break  their  contracts  of  employment. — Patterson 
Glass  Co.  T.  Thomas,  188  P.  190. 

VX.  WORKMEN'S   OOMFEXSATXOX 
ACTS. 

(A)   HKtitre  and  Oronnda  of  Blaster's  I<la- 
bllltjr. 

^=»349  (Wash.)  Where  an  employe  in  an  ex- 
trahazardous occupation  was  injured  before  the 
1S3  P.— 67 


goinginto  effect  of  Laws  1917,  p.  78,  amendinf 
the  Workmen's  Compensation  Act  (Rem.  Code 
1916,  {  6604—6,  par.  "b"),  by  providing  that 
in  case  of  total  permanent  disability,  if  the 
workman  is  rendered  physically  helpless  so  as 
to   require  a  constant  attendant,   the  monthly 

gayment  (of  from  |20  to  |35  a  month)  shall 
e  increaslBd  $20  per  month  so  long  as  the  re- 
quiren«it  diall  continue,  an  allowance  to  the 
workman  commencing  as  of  tbe  date  of  the 
amendment's  taking  effect,  and  to  continue  so 
long  as  he  should  require  an  attendant,  did  not 
give  the  amendment  a  retroactive  effect  contrary 
to  the  legislative  intent.— Talbot  v.  Industrial 
Insurance  Commission,  183  P.  84. 

(B)  OompensatioB. 

9s»383  (Cal.)  Under  Workmen's  Compensation 
Act,  f  29,  requiring  an  employer  to  secure  pay- 
ment of  compensation  in  one  of  spediied  ways, 
discretion  of  commission,  when  giving  consent 
to  self-insure,  to  require  deposit  of  bond  or 
securities,  is  not  limited  to  a  case  where  there 
is  reasonable  doubt  at  the  time  of  the  employ- 
er's abilil7;  a  purpose  of  the  act  being  to  se- 
cure prompt  payment,  and  such  ability  being 
subject  to  change.— Bank  of  Los  Banos  v.  In- 
dustrial Accident  Commisdon  of  California, 
183  P.  638. 

For  Industrial  Accident  Commission,  on  grant- 
ing employer  certificate  of  consent  to  self-in- 
sure, under  Workmen's  Compensation  Act,  § 
29,  to  require  it  to  deposit  $20,000  in  bonds 
held,  in  view  of  magnitude  of  its  business  and 
probability  of  frequent  injuries  to  its  employes, 
not  an  abuse  of  discretion. — Id. 
4=>385(1)  (Cal.App.)  Tips  received  by  employe 
are  "other  advantages  received  by  the  injured 
employe  as  part  of  his  remuneration,"  within 
the  meaning  of  Workmen's  Compensation  Act, 
f  17b,  as  amended  by  St.  1915,  p.  1087,  {  6, 
and  should  be  considered  in  determining  the 
"average  weekly  earnings"  of  the  employe  for 
the  purpose  of  fixing  compensation.— Hartford 
Accident  &  Indemnity  Co.  v.  Industrial  Acci- 
dent Ccftnmissiqn  of  California,  183  P.  234. 

(C)   Proceedlaars. 

«s»40l  (Cal.App.)  Allegations  that  plaintiff  by 
its  policy  of  insurance  insured  one  and  his  em- 
ployes, and  that  policy  was  written  under  the 
terms  of  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act,  held  to  carry  with  it  an 
implied  allegation  that  plaintiff  was  an  insur- 
ance carrier  entifled  to  be  subrogated  to  the 
rights  of  an  injured  employe  against  party  caus- 
ing injury. — Royal  Indemnity  Co.  v.  Midland 
Counties  Public  Service  Corporation,  183  P. 
960. 

«=>405(4)  (Cal.)  Tbe  Industrial  Accident  Com- 
mission is  not  bound  to  decide  in  accordance 
with  opinion  evidence  as  to  the  speed  at  which 
an  employe  was  driving  an  auto  by  the  over- 
taming  of  which  he  was  killed;  but  it  is  its 
duty  to  pass  on  the  evidence,  and  decide  the 
fact— United  States  Fidelity  &  Guaranty  Co. 
T.  Industrial  Accident  Commission  of  Califor- 
nia, 183  P.  540. 

Circumstantial  evidence  that  an  employe 
when  killed  by  overturning  of  auto  was  exceed- 
ing the  speed  limit  hela  insufficient,  particu- 
larly in  view  of  the  presumption  agidnst  com- 
mission of  crime,  to  justify  annulling  of 
award  of  Industrial  Accident  Board  as  un- 
supported by  evidence. — Id. 
«=>405(4)  (Utah)  Findings  of  the  Industrial 
Commission  that  a  city  employe  petitioning  for 
compensation  was  injured  in  the  course  of  his 
employment,  and  that  his  injury  by  a  slight 
blow  on  the  neck  with  a  shovel  handle  was 
the  immediate  cause  of  a  paralytic  stroke  folr 
lowing  shortly  after  the  accident,  held  support- 
ed by  evidence  given  by  the  attending  ijbydcian. 
—Murray  City  v.  Industrial  Commission  of 
Utah,  183  P.  331. 
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<&3405(^  (CahApp.)  BMdence  of  plaintiff,  in- 
Barance  carrier  under  the  Workmen's  Oompen- 
■ation  Act,  hdd  snfficient  to  show  that  a  lawful 
claim  had  been  made  by  an  injured  employe  and 
paid  by  plaintiff,  to  entitle  it  to  be  subrogated 
to  cm^oyS's  rights  against  par^  causing  in- 
jury.—5loyal  Indemnity  Co.  v.  Midland  Counties 
Public  Service  Corporation,  183  P.  9«0. 
«=»4I7(7)  (OH.)  Under  Laws  1915*  c.  246,  art. 
2,  {  10,  a  suit  in  the  Supreme  Court  to  review 
an  award  of  the  state  Industrial  Commission 
must  be  to  review  an  error  of  law,  and  not  an 
error  of  fact. — Raulerson  v.  State  Industrial 
Commission  of  Oklahoma,  183  P.  880. 
4s»4l8(7)  (Wash.)  A  judipient  entered  upon 
the  going  down  of  a  remittitur  from  the  Su- 
preme Court,  that  defendant  Industrial  Insur- 
ance Department  make  such  an  order  for  com- 
pensation to  plaintiff  employ^  "as  will  reason- 
ably cover  the  difference  in  the  wage-earning 
power  of  said  plaintiff."  held  to  require  that 
award  to  employe  should  be  in  the  proportion 
which  the"  new  earning  power  should  bear  to 
the  old,  as  provided  in  Rem.  Code  1915,  | 
6604— 5d,  and  not  that  award  should  be  for  the 
full  difference  between  the  old  and  new  earning 
power.— Parker  v.  Industrial  Insurance  De- 
partment, 183  P.  82. 

MECHANICS'  LIENS. 

See  Covenants,  ^=a^,  121 ;    Homestead,  ^=» 
33. 

I.  MATtntE.  OROUNBS.  AND  BUB- 
JEOT-MATTEB  IX  OEKERAI.. 

^=s>l4  (Or.)  The  homestead  exemption  statute, 
Ii.  O.  L.  ii  221-226,  existing  when  contract  for 
erection  of  a  dwelling  is  made,  enters  into  it, 
and  so  makes  it  part  of  the  contract  that  ex- 
emption may  be  claimed  against  execution  on 
decree  foreclosing  lien  for  labor  and  material 
entering  into  the  building.— Paulson  v.  Hurl- 
burt,  183  P.  ft37. 

IX.  RIGHT  TO  lASK. 
(O)   Aa;reem«nt  or  Consent  of-  Owner. 

«=>75(1)  (Cal.App.)  Under  Code  Civ.  Proc.  {| 
1187,  1192^  one  who  stands  by  and  sees  another 
improve  his  property  without  putting  him  on 
notice  of  the  true  ownership  of  the  property, 
must  be  held  responsible  for  the  value  of  the 
improvements,  not  being  an  innocent  party  un- 
der the  conditions.— Krenwinkel  v.  Henne,  183 
P.  957. 

m.  PROCEXaDINGS  TO  PERFECT. 

«&=»I32(1)  (Cal.App.)  Under  Code  Civ.  Proc;  H 
1187,  1192,  where  contractors  did  work  on  a 
building  with  the  knowledge,  consent,  and  per- 
mission of  the  owners,  no  notice  of  completion 
of  the  work  having  been  filed,  the  contractors 
had  90  days  within  which  to  file  their  claims  for 
lien.— Krenwinkel  v.  Henne,  183  P.  967. 
«=  157(1)  (Cal.App.)  A  mechanic's  lien  notice 
stating  that  contract  payments  were  due  30  days 
from  delivery,  while  contract  made  them  paya- 
ble 10th  of  following'  month,  held  fatally  de- 
fective under  Code  Civ.  Proc.  i  1187,  requiring 
time  of  payment  to  be  stated,  despite  section 
1203.  providing  that  certain  mistakes  should  not 
invalidate  liens.— Schultheiss  Bros.  Co.  v.  Stein- 
berg. 18.3  P.  347. 

«8=>l57ri)  (CaLApp.)  Under  Code  Civ.  Proc.  I 
1187,  as  amended  in  1911,  in  actions  to  fore- 
close mechanics'  liens,  the  statement  in  the  sec- 
ond claims  of  lien  that  there  was  no  contract 
price,  and  that  the  reasonable  price  was  being 
charged  for  the  work  done,  held  not  a  fatal  vari- 
ance from  the  first  claims  of  lien,  stating  the 
contract  was  agreed  upon  and  was  payable  on 
completion. — Krenwinkel  v.  Henne,  183  P.  957. 

XV.   OPERATION   AND   EFFECT. 
(A)   Amount  and  Extent   of  l,len. 

£=>163  (Cal.App.)  The  liability  for  mechanic's 
lien  claims  of  an  owner  failing  to  file  his  build- 


ing contract  and  bond  as  required  by  Code  Civ. 
Proc.  f  1183,  is  not  limited  to  the  contract  price, 
even  as  to  contracts  made  before  the  Supreme 
Court  had  clearly  announced  such  liability. — 
;Jchultheis8  Bros.  Co.  y.  Steinberg,  183  P.  847. 

VXX.  ENFORCEMENT. 

<S=9264(1)  (CaLApp.)  In  an  action  against  own- 
er of  property  for  foreclosure  of  mechanic's  lien. 
where  a  bonding  company  was  made  a  party 
defendant  in  the  complaints  of  some  of  the 
plaintiffs,  and  the  owners  in  their  answers  in 
all  of  the  actions  asked  that  the  bonding  com- 
pany be  made  a  defendant,  and  that  judgment 
be  entered  in  their  favor  against  the  boading 
company,  and  the  bonding  company  made  an- 
swer in  the  proceedings,  the  actions  having 
been  consolidated,  raising  issues  on  the  facts 
necessary  to  a  complete  determination  of  the 
merits  which  were  fully  determined,  the  bonding 
company  cannot  complain  that  it  was  not 
properly  before  the  court,  it  not  appearing 
that  the  plaintiffs,  who  did  not  first  make  the 
bonding  company  a  defendant,  did  not  later  join 
in  the  owners'  request  that  it  be  made  a  de- 
fendant.—Hillcrest  Co.  V.  Shrier,  183  P.  239. 

In  action  to  foreclose  mechanics'  liens,  de- 
fendant owners  wh^  have  paid  contractor  in 
full  may  call  upon  contractor's  surety  to  pay 
as  for  the  default  of  the  contractor  in  sucn 
proceeding,  although  owners  have  not  paid  any 
of  the  claims  against  the  property,  and  they 
may  have  the  surety  made  a  parQr  defendant, 
and  ask  for  judgment  against  him  tor  any  sums 
that  might  be  rendered,  in  view  of  Code  Civ. 
Proc.  I  678.-Id. 

e=»277(e)  (Cal.App.)  In  actions  to  foreclose  me- 
(Aanlcs*  liens,  defendants,  having  failed  to  an- 
swer, and  thus  to  put  in  issue  all  material  al- 
legations of  the  complaint,  particularly  those 
setting  forth  the  contents  of  the  liens,  tnas  hav- 
ing admitted  the  truth  of  the  allegations,  KM 
estopped  to  raise  the  question  of  variance  be- 
tween the  claim  of  lien  and  the  proof. — Kren- 
winkel V.  Henne,  188  P.  957. 

Vm.   INDEMNITT  AGAINST  XJEN8. 

€=s3l5  (Cal.App^  In  action  to  foreclose  me- 
chanics' liens,  defendant  owners  who  base  paid 
contractor  in  full  may  call  upon  contractor's 
surety  to  pay  as  for  the  default  of  the  contrac- 
tor in  such  proceeding,  although  owners  have 
not  paid  any  of  the  claims  against  the  property. 
—Hillcrest  Ca  v.  Shrier,  1^  P.  239. 

MINES  AND  MINERALS. 

See  Action,  ®=950;  Customs  and  Usages,  4=b 
18;  Damages,  <&=>132;  Evidence,  ^=3457; 
Joint  Adventures,  ^=95;  Jury,  ^=9 14;  limi- 
tation of  Actions,  $=»65;  I2m  Pendens,  9=> 
24,  26 ;  Master  and  Servant,  ^;=>204 ;  Venue, 
<S=>52. 

X.  PUBLIC   MINERAI.  XiANDS. 
(B)    Loentlon   and   Acanlsltion   of    Clnlnan. 

<S=>9  (CaLApp.)  When  a  patent  of  public 
lands  to  a  railroad  was  canceled  by  decree  of 
court,'  the  land  was  restored  to  the  public  do- 
main as  of  the  date  of  the  decree,  and  it  was 
immediately  open  to  the  location  of  a  mining 
claim,  and  a  location  then  made  was  valid,  and 
the  claim  could  be  held  thereunder  indefinitely, 
where  the  railroad  did  not  appeal  from  the  de- 
cree.— Double  Eagle  Mining  Co.  v.  Hubbard.  183 
P.  282. 

«=3l4(l)  (CaLApp.)  The  rules  of  the  land  de- 
partment, Xos.  01,  62,  and  53,  providing  that 
upon  the  termination  of  a  contest  the  register 
and  receiver  will  render  a  joint  report,  etc, 
and  the  local  officers  will  thereafter  take  no 
furtbw  action  toward  affecting  the  disposal  of 
the  land  until  instructed  by  the  commissioner, 
have  no  application  to  mining  claims,  which 
take  their  origin  under  authority  of  the  United 
States  statutes,  under  regulations  prescribed  by 
law  and  according  to  local  customs  (Rev.  St. 
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I  2319  [U.  S.  Comp.  St.  8  4eifl).-DouWe 
Eagle  Mining  Co.  v.  Hubbard,  183  P.  282. 
<8=>15  (Cal.)  Rev.  St.  U.  S.  f§  2318-2320,  2324 
(Comp.  St.  §§  4613^1615,  4620),  with  reference 
tu  the  location  uf  .mining  claims,  recognize  the 
validity  of  local  regulations  and  customs  cov- 
ering locations,  and  state  statutes  are  construed 
to  have  the  same  force  and  effect  as  such  reg- 
ulations.—Stock  V.  Plunkett,  183  P.  657. 
®=»29(1)  (CaLApp.)  By  the  performance  of  the 
necessary  amount  of  work  annually  on  his 
claim,  a  locator  of  a  mining  claim  can  hold  it 
and  work  it  against  the  whole  world,  and  for 
an  indefinite  period,  without  obtaining  or  apply- 
ing for  a  patent.— Double  Sagle  Mining  Co.  v. 
Hubbard,  183  P.  282. 

*=»29(5)  (Cal.)  Subsequent  locators  of  a 
quartz  niining  claim,  having  seen  and  read  the 
prior  location  notice  of  the  first  locator,  to 
which  his  name  was  signed,  cannot  take  ad- 
vantage of  the  fact  that  such  prior  notice  was 
undated  or  was  not  recorded  as  required  by 
Civ.  Code,  i(  1426,  1426b,  the  first  locator  hav- 
ing fuHy  complied  with  the  laws  of  the  United 
States  pertaioiug  to  the  location.— Stock  v. 
Plunkett,  183  P.  667. 


See  Infants. 
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MONEY  RECEIVED. 

See  Appeal  and  Error,  «=»1170;  Vendt*  and 
Purchaser,  ^=>334. 

9=3 1  (Cal.App.)  The  action  for  money  had  and 
received  will  lie  wherever  it  appears  that  de- 
fendant has  received  money  which  in  equi^  and 
good  conscience  he  should  pay  to  plaintiS.- M. 
H.  Hoffman,  Inc.,  v.  Bernstein  Film  Produc- 
tions, 183  P.  293. 

9=918(3)  (CaLApp.)  A  motion  picture  film  pro- 
ducing company  s  receipt  from  a  distributing 
company  of  ^,500  held  to  have  covered  both  a 
W.OOO  and  a  $5,500  payment  made  to  the  pro- 
ducing company  by  its  distributor  in  three 
states,  whose  contract  had  been  assumed  by  the 
distributing  company,  so  that  the  producing 
company  received  the  $6,500  from  the  distribu- 
tor in  three  states  for  the  use  and  benefit  of  the 
distributing  company. — M.  H.  Hoffman,  Inc.,  ▼. 
Bernstein  Film  Productions,  183  P.  293. 

MORTGAGES. 

See  Adverse  Possession,  9=»113:  Appeal  and 
EJrror.  <8=>1036,  1073,  1170;  BfUs  and  Notes, 
9=^485 ;    Building    and    Loan    Associations, 

■  9=>46;  Chattel  Mortgages;  Evidence,  9= 
442 ;  Homestead,  ®=»171 ;  Husband  and  Wife, 
<&=»49%  ;  Judgment,  <S=162,  948;  Jury,  <S=) 
14 ;  Pleading,  9=>291 ;  Reformation  of  In- 
struments, 9=>25;   Trusts,  9=>11. 

I.   BEQinsiTES   AND  VAI.n>ITT. 

(A)  Nature  and  Kaientlals  ol  Oonveynnces 
BM   Security. 

4s>l  (Cal.App.)  Transaction  between  vendors, 
purchaser,  and  third  parties,  whereby  third 
parties  to  whom  vendors  conveyed  land  agreed 
to  sell  separate  tracts  of  the  land  upon  pur- 
chaser's demand  and  deposit  certain  per  cent, 
of  proceeds  in  a  bank  to  vendors'  credit,  was  in 
effect  a  deed  of  trust  to  secure  payment  of 
purchase  price ;  the  third  parties  being  trus- 
tees.- Withers  t.  Bousfiold,  183  P.  855. 
9:»27  (Cal.App.)  Triparty  agreement  between 
vendors,  purchasers,  and  third  parties,  whereby 
vendors  cdnveyed  the  land  to  third  parties  to 
secure  payment  of  purchase  money  under  third 
parties'^  agreement  to  sell  separate  tracts  of  the 
land  upon  purchaser's  demand,  deposit  certain 
per  cent,  of  proceeds  in  bank  to  vendor's  credit, 
and  convey  land  to  purchasers  upon  discharge  of 
indebtedness  and  payment  of  ezi>enses,  if  in- 
valid as  a  trust  under  Civ.  Code,  i  857.  will  be 
given  effect  as  an  equitable  mortgage.— Withers 
v.  Bousfield,  183  P.  856. 


*»32(2)  (Of.)  A  deed  absolute  in  form,  or  any 
other  conveyance,  must  be  construed  to  be  a 
mortgage  subject  to  redemption,  where  it  is 
made  manifest  from  a  consideration  of  all  sur- 
rounding facts  and  circumstances  that  the  par- 
ties thereto  intended  the  cohveyance  to  oper- 
ate only  by  way  of  security.- Smith  v.  Headlee, 
183  P.  20. 

^32(3)  (Okl.)  Under  the  statutes  of  Arkansas 
(Mansf.  Dig.  I  642),  as  construed  by  the  Su- 
preme Court  of  that  state,  a  deed  absolute  on 
its  face,  if  intended  as  a  security:  for.  payment 
of  money,  was  treated  in  courts  of  equity  as 
a  mortgage,  and  rights  of  parties  determined 
as  if  it  were  in  fact  a  mortgage.— Kent  v.  Tal- 
lent.  183  P.  422. 

<&=»32(5)  (Or.)  A  deed  absolute  on  its  face  is  a' 
mortgage  if  a  pre-existing  debt  in  relation  to 
which  it  was  given  was  not  extinguished,  or  if 
a  new  debt  was  intended  to  be  created  and  the 
conveyance  was  given  as  security  ther«for>— 
Smith  V.  Headlee,  183  P.  20. 
^^36  (Or.)  The  burden  of  proof  rests  upon 
one  claiming  that  a  deed  absolute  in  form  is  a 
mortgage  to  show  the  real  charact^  of  the 
transaction;  the  presnmptibn  existing  that  a 
deed  absolute  on  its  face  is  what  it  purports  to 
be.— Smith  v.  Headlee,  183  P:  20. 
9s>36  (Or.)  The  presumption  is-,  that  a  deed 
absolute  upon  its  face,  is  what  it  purports  to. 
be,  and  is  intended  as  an  absolute  conveyance  ;i 
but  this  presumption  tnay  be  overcome  in  a 
proper  case  in  a  court  of  equity  by  evidence 
that  the  transaction  was  really  a  loan  and  that 
the  deed  was  intended  as  a  mortgage  on]^. — 
Mays  V.  Robert  Mays  Estate  Co.,  183  P.  751. 
«s=»38(l)  (Or.)  In  action  to  have  a  deed  absolute 
in  form  declared  a  mortgage,  evidence  held  to 
show  that  the  deed  was  executed  only  as  securi- 
ty for  a  pre-existing  debt  and  for  advances  to 
be  made.— Smith  v.  Headlee,  183  P.  20. 
«=>38(1)  (Qr.)  Evidence  held  insufficient  to 
sustain  claim  that  an  absolute  deed  was  intend- 
ed as  a  mortgage  to  secure  loan  from  grantee 
to  his  brother,  and  that  grantee  agreed  to  con- 
vey property  to  brother  on  brother's  repay- 
ment of  loan. — Mays  v.  Robert  Mays  Estate 
Co.,  183  P.  751. 

(D)  Validity. 

9=»82  (CaLApp.)  Where  vendors,  to  secure  pay- 
ment of  purchase  price,  conveyed  land  to  third 
parties  under  third  parties'  agreement  to  sell 
tracts  thereof  upon  purchasers'  demand  and 
deposit  certain  per  cent,  of  proceeds  in  bank  to 
vendor's  credit,  a  provision  of  the  trust  so  creat- 
ed, authorizing  third  parties  to  convey  to  pur- 
chasers upon  completion  of  trust,  even  though 
invalid  under  Civ.  Code,  g{  847,  857,  would  not 
affect  the  valid  provisions  of  the  trust,  since 
the  invalidity  would  not  interfere  with  main 
scheme.- Withers  v.  Bousfield,  183  P.  .855. 

in.  CONSTRUCTION   AND   OPERA- 
TION. 

(C)    Property   Mortir^Ked,   and   EJotatea   of 
Parties  Therein. 

9=>I37  (Okl.)  Under  the  statutes  of  Arkansas 
(Mansf.  Dig.  g  S42),  as  construed  by  Supreme 
Court  of  that  stat^,  a  mortgage  of  real  estate, 
as  under  the  commou  law,  conveyed  the  legal 
title  to  mortgagee.— Kent  v.  Tallent,  183  P.  ^. 

V.  ASSIGNMENT   OF  MORTGAGE   OR 
DEBT. 

9=3224  (Cal.)  A  mortgagee's  assignment  of  the 
mortgage  to  a  trustee  in  consideration  of  the 
beuenciary's  agreement  to  care  for,  nurse,  and 
support  the  mortgagee  during  the  remainder  of 
his  life,  which  agreement  the  beneficiary  per- 
formed, was  not  a  gift,  and  was  not  executory, 
but  was  a  present  transfer  of  title. — Musgrave 
V.  Renkin,  183  P.  145. 

9=>253  (CaLApp.)-  Where  land  was  sold  and  a 
collateral  agreement  was  entered  into  whereby 
purchaser  could  require  vendor  to  repurchase 
within  a  specified  time,  and  a  mortgage,  given  for 
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part  of  the  purchase  price,  was  assigned  by  the 
vendor,  and  thereafter  the  purchaser  required 
the  vendor  to  repurchase,  transferring  the 
property  to  him  on  return  of  the  actual  cash 
paid,  the  assignee  of  the  mortgage  is  entitled 
to  a  judgment  against  the  purchaser  foreclos- 
ing him  or  any  interest  in  the  mortgaged  prop- 
erty and  not  to  deficiency  judgment ;  but,  as  far 
as  the  vendor  is  concerned,  the  latter  is  estop- 

8ed,  in  view  of  his  implied  warranty  of  the  va- 
dity  of  the  mortgage  under  Civ.  Code,  §  177-^ 
from  claiming  that  the  mortgage  was  rendered 
ineffective  hy  reason  of  the  repurchase. — Hole 

V.  Pendergrast,  183  P.  833. 

«=3258  (Cal.App.)  Where  a  mortgage  note  was 
not  negotiable  when  executed  in  an  action  to 
foreclose  by  assignee,  the  maker  can  set  up  de- 
fenses he  has  against  the  assignor.— Hale  T. 
Pendergrast,  183  P.  833. 

VI.  TRANSFER  OF  FROFERTT  MORT- 

GAGES OR  OF  EQUITY  OF 
REDEMPTION. 

«s9275  (Cal-App.)  Where  land  was  sold  sub- 
ject to  the  right  of  the  purchaser  to  demand  a 
repurchase  by  the  vendor  and  the  vendor  sold 
and  assigned  note  and  mortgage  given  on  re- 
purchase, being  required  by  the  purchaser,  it 
mattered  not  to  the  vendor  to  whom  the  purchase 
money  should  be  paid ;  and,  if  the  purchaser  was 
satisfied  that  she  owed  the  assignee  of  the  mort- 
gage, the  vendor,  having  assumed  the  indebted- 
ness, cannot  complain  on  foreclosure  that  noth- 
ing is  due  on  the  mortgage. — Bale  v.  Pender- 
grast, 183  P.  838. 

^=9280(3)  (Okl.)  In  action  against  signers  of 
note  secured  by  realty  mortgage  and  purchaser, 
whose  deed  provided  that  he  should  pay  mort- 
gage, where  purchaser  alleged  and  proved  that 
provision  that  purchaser  snould  pay  mortgage 
was  inserted  by  scrivener  contrary  to  contract 
or  consent  of  parties,  and  want  of  considera- 
tion therefor,  the  mortgagee  could  not  avail  him- 
self of  such  mistake. — Cushing  v.  Newbern,  183 
P.  409. 

«=>280(3)  (Or.)  Mortgagee  cannot  avail  him- 
self of  assumption  clause  inserted  through  mis- 
take or  oversight  of  the  scrivener,  and  without 
the  knowledge  or  consent  of  either  grantor  or 
grantee.— Welch  t.  Johnson,  183  P.  776. 
^=3292(6)  (Okl.)  In  action  on  note  secured  by 
realty  mortgage,  and  against  purchaser  of  the 
property  by  deed  of  conveyance  promising  to 
pay  the  mortgage,  who  failed  to  answer  after 
summons,  and  where  plaintiff  introduced  the 
note,  mortgage  and  such  conveyance,  a  judgment 
against  plaintiff  was  error. — Cushing  v.  New- 
bern, 183  P.  409. 

Vn.  PAYMENT     OR    PERFORMANCE 

OF   CONDITION.   REI.EA8E. 

AND  SATISFACTION. 

«=a309(3)  (Cal.)  Belease  of  a  mortgage,  not 
delivered  by  the  mortgagee  in  his  lifetime,  did 
not  take  effect.— Mnsgrave  v.  Renkin,  183  P.  145. 

X.  F0RE0I.O8TrRE  BY  ACTION. 

(F)  Pleadlna;  and  Evidence. 

4=>460  (Okl.)  In  action  by  assignee  to  fore- 
close a  mortgage  securing  a  note  payable  in  two 
years,  involving  issue  whether  assignment  was 
made  before  or  after  maturity  of  note,  plaintiff, 
introducing  assignment  showing  on  its  fac; 
that  it  was  before  maturity,  was  assuming  the 
burden  of  proof,  and  defendant  was  not  re- 
quired to  assume  it,  but  only  to  rebut  plaintiffs 
evidence.— Jackson  v.  Levy,  183  P.  50o. 

(K)  Dellcleney  and  Personal  UabllltT* 

^=9559  (3)  (Cal.App.)  Where  purchaser  of  land 
has  the  rignt,  under  an  agreement,  to  require 
vendor  to  repurchase  within  a  specified  time,  the 
agreement,  where  the  purchaser  chooses  to  avail 
himself  of  it  is  a  good  defenae  to  claim  for  de- 


ficiency judgment  in  an  action  to  foreclose  a 
mortgage  given  in  part  payment  of  the  purciiaae 
price.— Hale  v.  Pendergrast,  183  P.  83a 

MOTIONS. 


See  Appeal  and  Error,  4=s>422 ;   Criminal  Law, 

Judgment, 


«=>1182 ;     -Execution,    «so242 ; 
«=300. 


MOTORCYCLL 

See  Municipal  Corporations,  «=s>703,  705,  706w 

MOTOR  VEHICLE  ACT. 

See  Municipal  Corporations,  4=»582,  708. 

MULES. 

See  Constitutional  Law.  «=»237;  Mnnidpal 
Corporations,  «=9604,  625. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  <8s>1010,  1048;  Boun- 
daries, «s»20;  Cbnstitutional  Law,  «=>23T. 
820;  Counties;  Dedication,  «s>10,  31,  34. 
35,  37,  39,  41;  Estoppel,  «=»62;  Health, 
€=>21;  Injunction,  4=>126;  Licenses,  4=> 
7,  11,  42;  Master  and  Servant,  <S=>405: 
New  Trial,  <g=>70;  Pleading,  «s>406; 
Schools  and  School  Districts. 

I.   CREATION,    AI.TERATION,    EXIST- 
ENCE,  AND  DISSOI.1TTION. 

(A)  Ineorporatloa    and    Incldenta    of    Bz- 
iatence. 

^=>I7  (CaI.App.)  Where  there  has  been  an  at- 
tempt, under  Municipal  Annexation  Act  of  1913 
and  amendments  thereto,  to  annex  one  city  to 
another,  and  where  authorities  of  former  city 
have  declared  annexation  to  have  been  carried 
at  an  election  held  to  decide  the  question,  and 
where  such  city  as  an  incorporated  city  has  ceas- 
ed to  function,  and  the  latter  city  has  assumed 
jurisdiction  over  its  territory  and  inhabitants, 
the  latter  dty,  as  to  such  annexed  territory,  is  a 
de  facto  corporation. — Coe  v.  City  of  Los  Ange- 
les. 183  P.  822. 

The  requisites  of  a  de  facto  corporation  are  a 
charter  or  general  law  under  which  such  a  cor- 
poration, as  it  purports  to  be  mi^ht  lawfully  be 
organized,  an  attempt  to  organize  thereunder, 
and  actual  user  of  the  corporate  franchise. — Id. 
^s»l8  (OalApp.)  Where  there  has  been  an  at- 
tempt, under  the  Municipal  Annexation  Act  of 
1913  and  amendments  thereto,  to  annex  one  city 
to  another,  and  where  the  authorities  of  former 
city  have  declared  annexation  to  have  been  car- 
ried at  an  election  held  to  decide  the  question, 
and  where  such  city,  as  an  incorporated  city, 
has  ceased  to  function,  and  the  latter  dty  has 
assumed  jurisdiction  over  its  territory  and  in- 
habitants, the  latter  dty  as  to  such  annexed 
territory,  is  a  "de  facto  corporation,"  and  any 
attack  upon  its  exercise  of  the  franchise  must  be 
by  quo  warranto  proceedings  at  instance  of  the 
state.— Coe  v.  City  of  Los  Angeles,  183  P.  822. 

n.   GOVERNMENTAI.    POWERS     AND 
FUNCTIONS  IN  OENERAI.. 

«=>63(1)  (CaLApp.)  It  la  for  the  dty's  legisla- 
tive body,  clothed  with  police  power  by  dired 
grant  from  the  Constitution,  to  determine  when 
and  what  regulations  of  a  business  are  essential, 
and  its  determination  will  not  be  disturbed  by 
the  courts  unless  the  regulation  has  no  relation 
to  the  protection  of  health,  safety,  comfort,  or 
well-being  of  the  community,  but  is  a  clear  in- 
vasion of  personal  or  private  rights  under  the 
guise  of  police  regulation.— Boyd  v.  City  of  Sier- 
ra Madre,  183  P.  230. 
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IV.  PBOOBEDDfOS  OF  OOUNOH.  OK 
OTHER'  OOVEBXXNO  BODT. 

(A)  Meettnsa,   Rnlea,    and   Proceedtnva   In 

Oeaeral. 

€=>85  (Cal.App.)  Proceedings  before  a  munici- 
pal board  of  trustees  purportiog  to  ratif;^  its 
action  at  a  prior  illegal  meeting  in  authorizing 
the  purchase  of  land  and  directing  a  warrant  to 
be  drawn  in  payment,  held  insufficient  in  it- 
self to  authorize  the  purchase  of  the  property, 
or  to  constitute  the  adoption  of  an  original  or- 
der for  the  payment  of  the  specified  amount — 
City  of  Orange  v.  Clement,  183  P.  189. 
C=>89  (CaLApp.)  Where  no  written  notice  of 
a  special  meeting  of  the  board  of  trustees  of  a 
municipal  corporation  was  delivered  to  any 
member  of  the  board,  and  one  member  was  ab- 
sent, the  meeting  and  all  proceedings  therein 
were  void,  in  view  of  Municipal  Corporation 
Act,  i  858— City  of  Orange  v.  Clement,  183 
P.  189. 

Where  a  municipal  board  of  trustees  at  a  spe- 
cial meeting,  invalid  because  of  want  of  written 
notice,  resolved  to  purchase  certain  lots,  such 
action  could  not  be  ratifi^  at  a  subsequent 
legally  constituted  meeting ;  the  proceedings  at 
the  first  meeting  being  not  merely  defective,  but 
absolutely  void.— Id.  • 

(B)  Ordinance*  and   By-I^a^ire  In  General. 

€=3l20  (CaLApp.)  Building  Law  of  San  Fran- 
cisco. Ordinance  No.  4170,  N.  S.,  providing  for 
the  demolition  of  wooden  buildings  within  fire 
limits,  by  board  of  public  works  upon  owner's 
failure  to  raze  building  within  specified  period 
after  notice,  is  not  retroactive  with  reference  to 
building  constructed  in  violation  of  Ordinance 
No.  1188,  describing  fire  limits  and  prohibiting 
construction  of  wooden  building  therein. — Ma- 
guire  V.  Reardon,  183  P.  303. 

V.   OFFICERS,  AGENTS.  AMB  EM- 

(A)  Mnnlelpal  Oflleere  In  Qeneral. 

«s»t24(e)  (CaI.App.)  Under  the  charter  ot 
Bicbmond,  providing  that  ho  member  of  the 
council  shall  hold  any  other  municipal  office, 
that  the  council  shall  act  as  a  board  of  tax 
equalization,  and  that  the  councilmen  shall 
receive  |6  per  day  while  performing  that 
duty,  but  no  other  compensation,  unless  pro- 
vided by  ordinance,  they  perform  the  duty  of 
equalization  as  members  of  the  council,  so 
that  an  ordinance  providing  a  salary  for 
them  increases  their  compensation,  within 
Const  art  11,  |  9,  providing  that  this  shall 
not  be  done  during  their  term  of  office. — Cam- 
eron V.  City  of  Richmond,  183  P.  604. 
«=3l33  (Cal.)  Under  the  San  Francisco  City 
Charter,  the  Civil  Service  Commission  has  a 
wide  discretion  regarding  the  manner  in  which 
it  performs  its  duties  and  exercises  its  powers. 
—Pratt  T.  Rosenthal,  183  P.  542. 


(B)    Hnnlcipal 


Departntenta 
Thereof. 


and    Oflleere 


«=>I92  (Cal.App.)  Under  City  and  County  of 
San  Francisco  Charter,  art  2,  c.  1,  §  1,  and  ar- 
ticle 6,  c.  1,  f  9.  subd.  5,  and  article  9,  c.  6,  i  1, 
board  of  supervisors  had  power  by  adoption  of 
ordinance,  to  confer  upon  board  of  public  works 
full  and  complete  authority  to  take  and  provide 
required  steps  to  remove  wooden  building,  con- 
structed and  maintained  within  fire  limits  In 
Violation  of  Ordinance  No.  1198.— Magnire  v. 
Reardon,  183  P.  303. 

(C)   Att^ntm  and  Employee. 

«=32I6(1)  (Cal.)  Under  the  San  Francisco 
City  Charter,  the  board  ot  health  and  the  Civ- 
il Service  Commission  are  independent  of  each 
other,  and  the  board  has  no  authority  to  pre- 
scribe qualifications  for  civil  service  eligibles. 
—Pratt  y.  Kosenthal.  183  P.  542. 
«=»2t6(^)  (Cal.)  The  fact  that  the  Civil  Serv- 
ice Commission  of  a  dty  placed  veterinarians 


on  the  same  basis  as  persons  experienced  ia 
handling  meat,  fish,  and  fowl  in  examination* 
for  market  inspectors  does  not  show  an  abuse 
of  discretion.— Pratt  v.  Rosenthal,  183  P.  542. 
<:»2I7(3)  (Cal.)  A  civil  service  examination 
notice  whidi  stated  that  copies  of  certain  reg- 
ulations would  be'  distributed  as  long  as  the 
supply  held  out  does  not  indicate  a  violation  of 
San  Francisco  City  Charter,  prohibiting  special 
information  being  furnished  any  applicant, 
since  it  will  be  presumed  that  any  applicant 
failing  to  secure  .a  copy  would  be  allowed  to 
inspect  the  original  records.- Pratt  v.  Rosen- 
thal, 183  P.  542. 

IX.   PUBUO    IMPROVEBCEITTS. 

(A)     Poiver     to     Make     ImproTememts     or 
Grant  Aid  Therefor. 

«=5»26»(2)  (CaLApp.)  The  City  and  County  of  • 
Han  Francisco,  under  its  Charter,  art.  6,  c.  1, 
§f  3,  9,  22,  has  authority  to  improve  an  accepted 
street  under  the  direction  and  control  of  it* 
board  of  public  works. — Warren  Bros.  Co.  v. 
Boyle,  183  P.  706. 

«=>278(%)  fCaLApp.)  City  and  County  of  San 
E^andsco  Charter,  art.  6,  c.  2,  describing  the 
proceedings  to  be  followed  b;^  board  of  public 
works  in  the  making  of  street  improvements,  has 
reference  to  improvements  the  expense  whereof 
is  to  be  assessed  against  property  benefited,  and 
not  improvements  the  entire  expense  of  whidi 
is  to  be  paid  by  dty  and  county,  in  view  of 
article  2,  c  2,  i  9.— Warren  Broa.  Co.  v.  Boyle, 
183  P.  706. 

«a>278(2)  (CaLApP;)  Under  City  and  County 
or  San  Frandsco  Charter,  art.  2,  c.  2,  g  1, 
SDbd.  2,  and  |  9,  subd.  2,  and  article  6,  c.  2,  H 
1,  2,  8,  9,  23,  ail  that  was  necessary  to  legally 
initiate  proceeding  for  improvement  of  accepted 
street  at  city's  expense  was  that  board  of  pub- 
lic works  recommend  improvement,  and  board  of 
supervisors  order  work  done,  whereupon  bourd 
of  public' works  could  do  work  under  contract 
or  by  and  through  its  own  organization.— War- 
ren Bros.  Co.  V.  Boyle,  183  P.  706. 
«=»278(4)  (Cal.App.)  City  and  County  of  San 
Francisco  Charter,  art.  2,  c.  1,  g  9,  anthorizing 
board  of  public  works  to  improve  accepted  street 
"under  such  ordinances  as  may  from  time  to 
time  be  adopted  by   the  supervisors,"  held  to 

Slace  action  of  board  of  public  works  under  the 
irection  and  control  of  board  of  supervisors.-^ 
Warren  Bros.  Co.  v.  Boyle.  183  P.  706. 

All  street  work  in  the  city  and  county  of  San 
Frandsco,  except  possibly  urgent  repairs,  shall 
be  done  on  the  order  of  the  board  of  supervisors. 
-Id. 


(B) 


Preliminary    Proeeedlnar*    and 
nancee  or  Reeolntlone. 


Ordt- 


®=>294(4)  (CaLApp.)  Posted  notice  of  a  street 
improvement  in  tne  city  of  San  Francisco  held 
sumdent  in  form,  in  view  of  the  improvement 
ordinance  which  merely  required  the.  notice 
should  state  briefly  the  improvement  proposed 
and  refer  to  the  resolution  of  intention  for  fur- 
ther particulars.— Hutton  v.  Newhouse,  183  P. 
276. 

S=9303(l)  (Cal.AppO  Board  of  supervisors  of 
dty  and  county  of  San  Francisco,  by  fixing  and 
allowing  in  its  budget  an  item  of  expenditure 
for  street  improvement  pursuant  to  ooard  of 
public  work's  recommendation,  and  appropriat- 
ug  out  of  budget  an  amount  to  be  expended  for 
%uch  improvement  did  not  order  the  improve- 
ment within  the  Charter,  art  6^  c.  2,  {J  1,  2, 
empowering  board  of  supervisors  to  "order"  im- 
provements.—Warren  Bros.  Co.  V.  Boyle,  183  P. 
706. 

®=>320  (CaLApp.)  Ordinance  ratifying,  approv- 
ing, and  confirming  purchase  of  paving  materi- 
als, and  conferring  authority  upon  board  of  pub- 
lic works  to  do  all  acts  set  forth  as  fully  as  if 
authority  had  been  conferred  before  the  doing 
of  the  acts,  held  to  cure  omission  of  board  of 
supervisors,  in  the  first  instance,  to  order  the 
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street  improvement  end  the  purchaBe  of  the  ma- 
terial.—Warren  Bros.  Co.  V.  Boyle,  183  P.  706. 

(C)  ContraotB. 
«=9330(1)  (Cal.App.)  City  and  County  of  San 
Francisco  Charter,  art.  6,  c.  2,  {  31,  requiring 
board  of  public  works  to  invite  proposals  for 
contract  to  supply  materials  for  improvement 
of  street,  applies  to  accepted  as  well  as  unaccept- 
ed street.— Warren  Bros.  Co.  v.  Boyle,  183  P. 
706. 

^=9330(4)  (CaLApp.)  In  improving  accepted 
street,  city  and  cpunty  of  San  Francisco,  under 
the  charter,  may  use  a  patented  wearing  surface 
mixture.— Warren  Bros.  Co.  v.  Boyle,  183  P. 
706. 

Where  right  to  use  of  patented  pavement  has 
been  transferred  to  city  and  county  of  San 
Francisco  under  Charter,  art.  6,  c.  2,  S  26,  board 
'  of  public  works  is  in  a  position  to  call  for  sealed 
Uds  for  contract  to  furnish  necessary  quanti- 
ties of  the  pavement,  for  which  contract  owner 
of  patent  and  others  may  compete. — Id. 
«=9338(1)  (CaLApp.)  City's  agreement  with 
paving  material  concern,  furnishing  city  with 
patented  paving  material,  held  a  sufficient  com- 
pliance with  City  and  County  of  San  Francisco 
Charter,  art.  6,  c.  2,  f  26,  providing  that,  where 
patented  pavement  material  is  ordered,  owner 
of  patent  shall  transfer  to  city  and  county  right 
to  use  patent,  with  privilege  to  any  person  to 
manufacture  and  lay  the  pavement  upon  the 
streets  under  contract  with  the  city  and  county. 
—Warren  Bros.  Co.  v.-  Boyle,  183  P.  706. 
«=»358(1)  (CaL)  Under  Improvement  Act  Idll, 
I  21,  power  to  accept  the  work  on  a  street  and 
to  make  the  assessment  to  cover  the  cost  'is 
vested  directly  in  the"  street  superintendent; 
the  act  not  providing  the  assessment  shall  be 
ordered  or  approved  by  the  board  of  trustees  or 
the  city  council,  except  as  specified  in  section  30. 
— California  Portland  Cement  Co.  v.  Boone, 
183  P.  447. 

Improvement  Act  1911  does  not  require  a 
eertincate  of  final  acceptance  of  a  street  im- 
provement from  the  street  superintendent. — Id. 

The  fact  that  the  contractor,  for  a  street  im- 
provement requested  that  the  work  be  accepted 
piecemeal,  as  provided  in  Improvement  Act 
1911,  f  30,  and  that  the  board  of  trustees  of  the 
city  granted  the  request,  did  not  change  plain 
provisions  of  the  statute  that  the  work  must  in 
all  cases  be  done  under  the  direction  and  to 
the  satisfaction  of  the  superintendent  of  streets 
(section  18)  and  that  he  alone  has  power  to  .ac- 
cept the  work  as  completed,  though  if  be  re- 
fuses the  contractor  may  appeal  to  the  council 
under  section  21. — Id. 

4s>365  (Cal.)  Resolution  of  board  of  trustees 
of  a  city  ordering  an  assessment  to  cover  the 
cost  of  a  street  imDrovcmcnt  in  compliance  with 
the  contractor's  petition,  supported  by  the  cer- 
tificate of  acceptance  of  the  street  superintend- 
ent, amounted  to  a  legal  acceptance  of  the  im- 
provement under  the  contract  as  completed, 
binding,  as  between  the  city  and  the  contractor, 
and  also  binding  on  a  materialman  seeking  to 
recover  on  the  contractor's  bond.— California 
Portland  Cement  Co.  v.  Boone,  183  P.  447. 
€=>365  (Col.App.)  City  and  county  of  San 
Francisco,  having  accepted,  used,  and  retained 
pavement  material  which  the  board  of  super- 
visors had  the  general  power  to  authorize  board 
of  public  works  to  purchase,  could  not  refuse 
to  pay  foT  it  upon  ground  that  certain  provisions 
of  the  charter  or  ordinances  were  not  strictly 
complied  with.— Warren  Bros.  Co.  v.  Boyle,  183 
P.  706. 

^=373(3)  (Cal.)  Street  improvement  under  Im- 
provement Act  1911  heli  completed  on  Novem- 
ber 11th,  as  certain  witne.<tses  testified,  and  not 
on  the  date  of  the  street  superintendent's  cer- 
tificate of  final  acceptance  of  the  work,  made 
November  3(M;h ;  the  BO-dny  period  within  which 
materialmen  and  laborers  might  file  claims  as 
provided  in  section  19  of  the  act  beginning  to 
run  from  the  lltb. — California  Portland  Cement 
Co.  V.  Boone^  183  P.  447. 


A  materialman  on  a  street  improvement  is  not 
required'  to  wait  for  tha  completion  or  the  ac- 
ceptance of  the  work,  but  can  file  bis  claim 
with  the  superintendent  of  streets  without  wait- 
ing for  final  completion  of  the  entire  work.— Id. 

(B)  AsaessBients  for  Beaeata,  and  Special 
Taxes. 

®='5II(2)  (Wash.)  Upon  property  owners'  ap- 
peal under  Rem.  Code  1915,  §{  7892—22,  7892— 
23,  to  the  superior  court  from  the  levy  and  con- 
firmation of  local  assessments  by  town  council, 
the  requirement  that  the  appellant  file  a  tran- 
script consisting  of  the  assessment  roll  and  his 
objections  thereto  within  ten  days  from  filing 
of  notice  of  appeal,  thongh  jurisdictional,  does 
not  warrant  dismissal,  where  the  failure  was 
the  fault  of  the  appellee  city's  clerk,  and  hot 
of  appellant — In  re  Local  Improvement  Dists. 
Nos.  29-37  of  Town  of  Grandview,  183  P.  107. 

Affidavits  and  evidence  held  to  show  that  ap- 
pellant's failure  to  file  transcript  of  the  assess- 
ment proceedings  within  the  ten  days  required 
by  statute  was  not  through  the  fault  of  appel- 
lant, but  was  caused  by  the  delay  of  the  dty 
clerk. — Id. 

Facts  in  such  ease  held  not  such  that  appel- 
lant was  required  to  institute  mandamus  pro- 
ceedings to  compel  the  making  of  the  transcript 
provided  for  by  Bern.  Code  1915,  f  7892-22.  to 
relieve  himself  from  responsibility  for  delay. 
-Id. 

Such  appeal  should  not  be  dismissed  where 
appellantMS  failure  to  file  the  awessment  roll 
within  time  was  caused  by  appellee,  since  such 
statute  excludes  the  right  to  review  such  pro- 
ceedings by  a  suit  in  equity.— Id. 

(F)  Eaforeeaieat  of  Aasesamenta  aad  Spe- 
cial Taxes. 

^=9530  (CalApp.)  Where  property  owners  in 
the  city  of  San  Francisco  did  not  avail  them- 
selves of  the  privilege  of  paying  the  assessment 
for  a  street  improvement  in  installments,  and 
did  not  execute  the  bond  thereon  required  by 
the  city's  improvement  ordinance,  they  were 
subject  to  suit  for  foreclosure  of  the  lien  on  their 
property  at  any  time  after  it  had  become  per- 
fected and  within  two  years  after  proper  rec- 
ordation.—Hutton  v.  Newhouse,  183  P.  276. 

X.  POUOE  POWEB  AND  BEOHXA. 
TIOH8. 

(A)   DelearattoB,    Bzteat,   aad    Bxereise    ot 
Power. 

9=a589  (CaLApp.)  Police  power  granted  mu- 
nicipalities by  Const,  art.  11,  |  11,  is  as  broad 
as  the  power  possessed  by  the  Le^lature  it- 
self, except  that  its  exercise  by  city  must  be 
confined  to  tiie  city,  and  must  not  conflict  with 
the  general  laws  of  the  state. — Boyd  T.  City  of 
Sierra  Madre,  183  P.  230. 

^a592(l)  (Cal.App.)  A  city  ordinance  requiring 
vehicle  drivers  to  turn  street  corners  as  near  the 
right-hand  curb  as  possible  is  not  invalid,  be- 
cause conflicting  wiwi  the  Motor  Vehicle  Act, 
requiring  such  vehicles  to  keep  to  the  right  of 
the  center  of  intersecting  highways,  since  the 
ordinance  merely  extends  the  statutory  regula- 
tion.—I'cmberton  V.  Arny,  183  P.  S66. 
<S=>593  (Cal.App.)  City's  police  power  cannot 
be  bartered  away  by  express  contract. — Magoire 
V.  Reardon,  183  P.  303. 

®S9597  (Ur.)  Ordinance  of  the  city  of  Portland, 
No.  35013,  providing  if  the  location  of  a  food  es- 
tablishment is  found  to  be  suitable,  and  in 
proper  sanitary  condition,  according  to  the  or- 
dinances of  the  city  and  the  regulations  of  the 
United  States  as  to  plumbing,  etc.,  the  bureau 
of  health  ehaU  issue  a  food  establishment  permit 
or  license  to  the  applicant,  is  definite  and  cer- 
tain, though  there  is  no  specification  of  what 
shall  constitute  physical  fitness  in  an  applicant 
for  license,  or  suitability  in  the  location.— Citr 
of  Portland  v.  Trayuor,  183  P.  938. 

Under  its  charter  giving  the  city  of  Portland 
power  to  make  resnlations  to  prevent  the  intro- 
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duction'  of  contasiboa  diseooes,-  etc.,  the  city  had 
power  and  authority  to  adopt  its  ordinance  No. 
35013,  providing  for  the  liceiiBiDg  of  food  and 
soft  drink  establishments  on  approval  of  their 
location,  physical  examination  of  the  proprie- 
tor, and  payment  of  a  fee. — Id. 
®=>600  (CalApp.)  Lob  Angelee  Ordinance  No. 
22708  (New  Sieriea),  a  residence  district  ordi- 
nance, and  No.  26555  (New  Series),  provid- 
ing that  in  order  to  establish  an  industrial  dis- 
trict within  a  residence  district  it  is  neces- 
sary to  get  a  petition  signed  by  property  own- 
ers, etc„  are  constitutional  and  apply  to  laon- 
dries.— Sam  Kee  v.  Wilde,  183  P.  164. 
®:»604  .(Cal.App.)  In  action  b^  keeper  of  bar- 
ros  and  mules  for  hire  to  enjotn  city  from  en- 
forcing ordinance  prohibiting  maintenance  of 
corral  for  mules  and  burroe  in  residence  district, 
and  requiring  permit,  for  maintenance  thereof 
in  business  district,  it  is  not  material  -that 
plaihtiS  may  have  kept  his  corral  as  clean  as 
possible,  and  carried  on  his  business  in  the  most 
approved  manner,  or  that  it  would  be  possible 
for  one  or  more  corrals  to  be  maintained  without 
•n  appreciable  risk  or  peril  to  the  health  or 
safebr  of  a  community.— Boyd  v.  City  of  Sier- 
ra Madre,  183  P.  230. 

$s>605  ((^aLApp.)  The  exercise  of  police  pow- 
er by  a  city  is  not  limited  to  the  regulation  of 
snch  things  as  already  have  become  nuisances,  or 
have  been  declared  such  by  judgment  of  a  court 
but  extends  to  everything  expedient  for  the  pres- 
ervation of  the  safety,  health,  or  comfort  of 
the  city's  inhabitants.— Boyd  v.  City  of  Sierra 
Madre,  183  P.  230. 

A  municipality  has  power  by  ordinance  to 
divide  its  territorial  limits  into  business  and 
residence  districts,  and  to  prohibit  in  the  resi- 
dence district  the  maintenance  of  any  corrals 
wherein  mules  and  burros  are  kept  for  hire; 
the  keeping  of  such  corrals  in  a  populous  city  or 
town  being  a  nuisance.- Id. 

Whenever  a  thing  or  act  is  o^  such  a  nature 
that  it  may  become  a  nuisance,  or  may  be  in- 
jurious to  the  public  health  or  obnoxious  to  the 
comfort  of  a  community  if  not  suppressed  or 
regulated,  the  legislative  body  in  the  exercise 
of  its  police  powers  may  make  and  enforce  or- 
dinances to  regulate  or  prohibit  it,  although  it 
may  never  have  been  obnoxious  or  injariona 
in   the  past. — id. 

4=9611  (Cal.App.)  Occupations  which  by  the 
noise  made  in  their  pursuit  or  the  odors  they 
engender  are  offensive  to  the  senses  may  be  in- 
terdicted by  law  in  the  midst  of  populous  com- 
munities on  the  general  and  rational  principle 
that  every  person  ought  so  to  use  his  propertj' 
as  not  to  injure  his  neighbors,  and  that  pri- 
vate interests  must  be  made  subservient  to  the 
general  interest  of  the  coniinunity.— Boyd  v.  City 
of  .Sierra  Madre,  im  P.  230. 
$=3611  (Or.)  An  ordinance  by  or  under  which 
an  occupation  lawful,  and  not  injurious  to  per- 
son, property,  or  public,  when  lawfully  con- 
ducted, may  be  absolutely  prohibited  at  the  dic- 
tation of  any  public  official,  without  just  cause 
or  reason,  is  void. — City  of  Portland  v.  Tray- 
nor,  183  P.  93.^ 

4=»625  (CaLApp.)  Ordinance,  dividing  city  into 
residence  and  business  districts,  and  prohibiting 
the  keeping  of  a  livery  stable  or  corral  for  the 
keeping  of  horses,  mules,  etc.,  for  hire,  in  resi- 
dence district,  and  requiring  a  permit  for  main- 
tenance thereof  in  business  district,  is  not  arbi- 
trartr.— Boyd  v.  City  of  Sierra  Madre,  183  P. 
230. 

$=3626  (Cal.App.)  For  the  purpose  of  regulat- 
ing occupations  causing  noise  or  offensive  odors, 
city  may  divide  its  territorial  limits  into  resi- 
dence and  business  districts,  and  prohibit  the 
obnoxious  occupation  within  the  former. — Boyd 
V.  City  of  Sierra  Madre,  183  P.  230. 
4=9626  (Cnl.App.)  Building  Law,  Ordinance  of 
City  and  County  of  San  Francisco,  No.  4170, 
N.  S.,  authorizing  board  of  public  works  to  de- 
molish wooden  building  within  fire  limits  upon 
owner's  failure  to  so  do  within  specified  period 


after  notice,  is  not  discriminatory  in  providing 
for  the  general  demolishing  and  removal  of 
wooden  building,  and  not  referring  to  building 
of  other  inflammatory  material.— Maguire  t. 
Reardon,  183  P.  303. 

4=»628  (CaLApp.)  Owner  of  wooden  building 
constructed  within  fire  limits  of  city  in  viola- 
tion of  San  Francisco  Ordinance  No.  1198,  pass- 
ed pursuant  to  Charter  of  City  and  County  of 
San  Francisco,  art.  2,  c.  2,  |  1,  subd.  5,  cannot 
restrain  city  from  demolishing  building  under 
Building  Law,  Ordinance  4170,  N.  S.,  regardless 
of  vali(Ut^  of  latter  ordinance,  since  such  build- 
ing constitutes  a  nuisance,  and  equity  will  re- 
fuse any  relief  designed  to  perpetuate  its  main- 
tenance.—Maguire  v.  Reardon,  1&3  P.  303. 

Contracts  made  by  owner  of  wooden  building 
constructed  within  fire  limits  in  violation  of 
City  and  County  of  San  Francisco  Ordinance 
No.  1108,  with  tenants,  must  be  deemed  to  have 
been  made  with  knowledge  that  the  building  was 
illegally  maintained,  and  subject  to  right  of 
city  to  remove  it  at  any  time.— Id. 

City's  power  to  remove  wooden  buildings  erect- 
ed within  fire  limits  is  an  exercise  of  the  police 
power,  sihce  it  immediately  concerns  the  safety 
of  persons  and  property. — Id. 

ZI.  USE  AND  BEOUI.ATION  OF  PITB- 

XJC   PUiOES,    PROPEBTT, 

AKB  WORKS. 

(A)  Streets  and  Otber  Pablle  'Wars. 

4s>66l(2)  (Cal.App.)  A  charter,  giving  a  city 
"plenary  control  over  all  uses  of  its  streets, ' 
authorises  a  traffic  ordinance  regulating  the 
manner  in  which  vehicle  drivers  should  turn 
street  corners.— Pemberton  v.  Arny,  183  P.  356. 
^=3703(4)  (Wash.)  Motorcycle  policeman,  un- 
der traffic  ordinances  of  city  of  Seattle,  had  the 
right  of  way  at  street  intersection,  and  was  not 
limited  to  the  speed  prescribed  for  ordinary 
vehicles.— Clark  v.  Wilson,  183  P.  103. 
4=>705(1)  (Cal.App.)  Driver  of  automobile  be- 
tween sidewalk  and  center  of  street  in  which 
automobiles  are  parked  has  duty  of  proceeding 
with  such  reasonable  speed,  with  snch  warnings, 
and  in  such  reasonable  distance  from  the  rear 
ends  of  the  parked  machines  as  not  to  endanger 
the  safety  of  persons  exercising  their  right  to 
pass  from  the  place  of  parking  to  the  sidewalk. 
—Webster  t.  Motor  Parcel  Delivery  Co.,  183 
P.  220. 

4=s»705(l)  (Wash.)  Motorcycle  policeman  in  ap- 
proaching street  intersection  was  required  to  ex- 
ercise due  care,  though  under  traffic  ordinances 
of  City  of  Seattle  he  had  right  of  way,  and  was 
not  limited  to  speed  prescribed  for  ordinary 
vehicles.- Clark  v.  Wilson,  183  P.  103. 
®=»705(5)  (Wash.)  Automobile  driver  who  stop- 
ped or  slowed  down  after  entering  street  inter- 
section for  purpose  of  allowing  motorcycle  ap- 
proaching from  intersecting  street  to  pass  in 
front,  and  thereafter  started  machine  and  made 
effort  to  drive  in  front  of  motorcycle,  Aeid  negli- 
gent.—Oark  v.  Wilson,  183  P.  103. 
4=>705(10)  (Cal.Api).)  Automobile  driver  who, 
having  parked  machine  in  center  of  street,  step- 
ped to  the  back  of  her  machine  with  the  inten- 
tion of  looking  northerly  past  the  rear  end  of 
next  automobile  to  see  if  street  was  sufficient- 
ly clear  to  be  crossed  in  a  northwesterly  direc- 
tion, and  was  struck  by  automobile  driven  with- 
in 3  feet  from  rear  ends  of  parked  machined  in 
southerir  direction,  was  not  contributorily  negli- 
gent.—Webster  v.  Motor  Parcel  Delivery  Co., 
183  P.  220. 

€=>705(12)  (CaLApp.)  By  the  use  of  the  alter- 
native, "owned  by  him  or  under  his  control,'' 
in  St.  1913,  pp.  645,  646,  g|  13,  19,  the  Legis- 
lature intended  to  impose  the  duty  of  seeing 
that  a  motor  vehicle  carried  a  rear  red  light 
upon  the  owner  when,  and  only  when  h«  is  in 
control  of  the  motor  vehicle,  personally  or 
through  a  servant,  and  to  iqipose  that  duty  upon 
some  other  person  when  such  other  person 
is  operating  the  vehicle  and  it  is  under  his  con- 
trol.—Luckie  V.  Diamond  Coal  Co.,  188  P.  178. 
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«s>706(5)  (Cal.App.)  Where  automobile  driver 
had  18  feet  within  which  to  drive  machine  be- 
tween sidewalk  and  parked  automobiles  in  cen- 
ter of  street,  the  driving  of  automobile  within 
i!%  to  3  feet  from  rear  ends  of  parked-  automo- 
biles was  sufficient  from  which  to  raise  infer- 
ence of  negligence.— Webster  v.  Motor  Parcel 
DeUvery  Co.,  183  P.  220. 

In  action  for  injuries  by  plaintiff  struck  by 
automobile  in  street  after  having  parked  her 
automobile  in  center  thereof,  evidence  held  suffi- 
cient to  sustain  finding  that  defendant  auto- 
mobile driver  was  negligent.— Id. 
^:»706(5)  (Cal.App.)  Evidence  In  connection 
with  requirement  of  Motor  Vehicle  Act,  {  20g, 
that  driver  of  motor  vehicle,  in  turning  to  left 
at  street  intersection,  shall  go  beyond 'the  center 
thereof,  passing  to  its  right,  before  turning  to 
the  left,  held  sufficient  to  support  jury's  finding 
of  negligence  of  driver  of  auto  colliding  with 
plaintiff's  motorcycle.— MartineUi  v.  Bond,  183 
P.  463. 

^;=>706(5)  (CaLApp.)  In  an  action  for  personal 
injuries  resulting  from  an  automobile  collision, 
evidence  held  sufficient  to  justify  a  verdict  for 
plaintiff.— Saylor  v.  Taylor,  183  P.  84B,  845. 
«=»706(6)  (Wash.)  In  action  for  .injuries  to 
motorcycle  driver  in  collision  with  automobile 
at  street  intersection,  question  of  ne^igence  of 
automobile  driver  held  for  jury  under  the  evi- 
dence.—Clark  V.  Wilson,  183  P.  103. 
^=3706(7)  (CalApp.)  In  an  action  for  person- 
al injuries  from  an  automobile  collision,  where 
.defendant  was  on  the  wrong  side  of  the  street 
and  the  machine  in  which  niaintiff  was  riding 
was  on  the  right  side,  and  ifa  driver  attempted 
to  turn  toward  the  center  of  the  street  and 
avoid  defendant,  and  defendant  turned  in  the 
same  direction,  causing  the  collision,  it  was  a 
question  for  the  jury  whether  the  driver  of 
plaintiff's  automobile,  as  a  reasonably  prudent 
man  in  the  exercise  of  due  care,  was  justitied 
in  so  turning  his  car.- Saylor  v.  Taylor,  183  P. 
843,  845. 

^=>706{7)  (Wash.)  Motorcycle  policemjin,  an- 
swering an  emergency  call  in  line  of  duty,  was 
not  contributorily  negligent  as  a  matter  of  law 
in  traveling  at  the  rate  of  35  or  40  miles  an 
honr,  upon  a  dry  street  with  little  traffic  in  im- 
mediate vicinity,  in  section  of  city  where  there 
was  much  vacant  property ;  the  question  under 
the  evidence  being  for  the  jury.— Clark  v.  WU- 
son,   183   P.   103. 

«=»706(fl)  (Cal.App.)  In  an  action  for  injuries 
sustained  in  being  struck  by  automobile,  court's 
finding  held  a  sufficient  finding  of  negligence  on 
part  of  defendant  automobile  driver  to  sustain 
judgment  for  plaintiff.— Webster  v.  Motor  Par- 
cel DeUvery  Co..  183  P.  220. 

Xm.  FXSOAX.  MANAGEMENT,  FUBI.IO 

DEBT,  SEOnRrriES.  AND 

TAXATION. 

(A)  Poiver  to  Incur  IndebteAaeaa  and  Blz< 

pendllorea. 

«=3865(2)  (Cal.App.)  Judgments  obtained 
against  municipalities  for  torts  constitute  lia- 
bilities not  within  Const,  art.  11,  §  18,  pr^ibit- 
ing  cities  from  incurring  liability  in  excess  of 
the  annual  income  without  the  assent  of  two- 
thirds  of  the  voters.— Metropolitan  Life  Ins. 
Co.  V.  Deasy,  183  P.  243. 

8t.  1901,  p.  794,  providing  for  the  payment 
of  final  judgments  against  municipalities,  must 
be  construed  as  constitutional  and  as  applying 
to  judgments  not  within  the  provisions  of  Const, 
art.  11,  f  18,  prohibiting  cities  from  incurring 
liability  in  excess  of  annual  income. — Id. 

(B)  Admlnlatratton  In  General.  Appropri- 

ations, IVarrantu,  and  Payment.       • 

«=3889  (Cal.App.)  San  Francisco  Charter,  art. 
3,  e.  1.  8§  1-5,  providing  for  a  budget  of  amounts 
«stimatcd  to  be  required  for  expenses  of  con- 
ducting the  public  business  of  the  city  and 
county  for  the  ensuing  fiscal  year,  and  providing 
the  time  of  making  a  tax  levy  therefor,  does 


not  apply  to  or  embrace  obligatioiis  in  form 
of  final  judgments.— Metropolitan  Liife  Ins. '  Ca 
V.  Deasy,  183  P.  243. 

XV.   ACTIONS. 

<3=>I038  (CaLApp.)  St.  1901,  p.  274  relating 
to  procedure  for  collection  of  final  judgments 
again^  municipalities,  is  not  in  conflict  with 
San  Francisco  Charter,  art  3,  c.  11,  if  1-3, 
providing  for  payment  of  judgments  from  the 
surplus  fund,  the  two  acts  being  in  effect  com- 
plementary, so  that  a  judgment  may  be  collect- 
ed under  the  former,  where  the  city  does  not 
choose  to  pay  it  under  the  latter.  Const,  art. 
11,  f  6.— Metropolitan  Life  Ina.  Co,  t.  Deaaiy, 
183  1>.  243. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  4=s>Q97. 

nAmes 

See  Parties,  «s>95. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «=»258-261. 

NAVIGABLE  WATERS. 

See  Canals. 

NEGLIGENCE. 

See  Animals,  4=369,  71 ;  Appeal  and  Error, 
«S=»843,  930,  931,  999,  1050,  1066,  1071: 
Carriers,  «=215 ;  Electricity,  «=»14,  18,  19 ; 
Evidence,  «=9l35,  424;  Highways,  «=»184: 
Injunction,  9=>3i;  Landlord  and  Tenant,  «=3 
167;  Master  and  Servant,  «=»88-832;  Mn- 
nicipal  Corpdrations,  <Ss>706,  7()6 ;  Pleading, 
«=>35;  Railroads,  «:3348-3a0;  BefonnatioD 
of  Instruments,  $325;  TriaL  «s>262;  Wa- 
ters and  Water  Courses,  «=»172,  179. 

Z.  ACTS  OB  OMISSIONS  OONBTITUT. 

INO  NEOUOENOE. 
(O)  Condition  and  Vae  of  L.and,  Balldla«a. 

and  Other  Strnctares. 

<8=»32(1)  (Wash.)  The  duty  of  care  which  the 
owner  of  a  building  owes  to  invitees  differs  from 
the  duty  of  care  he  owes  to  a  mere*  licensee,  the 
duty  to  an  invitee  being  to  keep  the  ways  rea- 
sonably safe  for  him  and  open  to  entry  at  all 
reasonable  hours,  and  the  duty  to  a  licensee  be- 
ing only  the  negative  one  of  not  wantonly  in- 
juring him.— Kouick  v,  Cbampneys,  183  P.  75. 

n.   PBOXIMATE  CAUSE  OF  INJUBT. 

®=>56(1)  (Cal.App.)  A  defendant  is  not  liable 
for  damages  from  an  injury,  unless  it  is  made 
to  appear  that  its  negligence  was  the  proximate 
cause. — Hale  v.  Paci.Ic  Telephone  ft  Telegraph 
Co.,  183  P.  280. 

4=362(3)  (Cal.App.)  Where  the  original  negli- 
gence of  a  defendant  is  followed  by  an  independ- 
ent act  of  a  third  person,  whidi  results  m  di- 
rect injury  to  plaintiff,  defendant's  negligence 
may  constitute  the  proximate  cause  of  the  in- 
jury, if  defendant  should  have  known  the  in- 
tervening act  was  likely  to  happen ;  otherwise, 
if  the  act  was  one  which  defendant  should  not 
have  reasonably  anticipated. — Hale  v.  Pacific 
Telephone  &  Telegraph  Co.,  183  P.  280. 

m.  0ONTBIB1TTORT   NEOUOENOE. 

(A)   Persons  Injured  In  General. 

®s>72  (Cal.App.)  An  instruction  that  if  deceas- 
ed, who  was  struck  by  an  automoUle,  waa  sud- 
denly put  in  peril  by  defendant's  fault,  he  might 
be  excused  for  omittug  some  precautions  or 
maiung  an  unwise  choice,  and  running  directly 
into  danger  .while  bewildered,  keU  correct. — 
Randolph  v.  Bunt,  183  P.  368. 
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*=»74  (Cal.App.)  One  is  not  guilty  of  contrib- 
utory negligence  in  attemptinpr  to  rescue  another 
placed  in  peril  by  the  negligent  act  of  third 
Iierson,  unless  he  acts  with  a  recklessness  un 
warranted  by  the  judgment  of  a  prudent  man.— 
McClure  v.  Southern  Pac.  Co.,  183  P.  248; 
iScherrer  v.  Same,  Id.  250. 

(B)   Cblldren  and  Others  Under  Dlaablllts-. 

«S985(1)  (CaLApp.)  The  defense  of  contribu- 
tory negligence  may  be  invoked  in  actions  on 
behalf  of  children  who  are  of  an  age  sufficient 
to  exercise  discretion  for  the  avoidance  of  an 
injury  to  themselves,  the  age  of  discretion  de- 
pending on  the  circumstances  and  the  Intelli- 
gence and  capacity  of  the  child.— Todd  v.  Orcutt, 
183  P.  968.  • 

«=»85(2)  (Cal.App.)  A  child  is  only  required  to 
'exercise  the  degree  of  care  expected  from  a  child 
of  his  age  and  capacity  under  like  circumstanc- 
es.—Todd  V.  Orcutt,  183  P.  963. 

IV.  AOTIOHS. 

(A)  Rliritt  of  Action,  Parties,  PrellmtnnrT* 
FrooeedlnsB,  wad  Pleadinv 

4=9 1 1 1(1)  (Cal.App.)  An  allegation  that  defend- 
ant so  carelessly  and  negligently  drove  and 
managed  his  automobile  that  it  struck  the  au- 
tomobile in  which  plaintiff  was  liding  was  suffi- 
cient, though  in  general  terms.— Saylor  v.  Tay- 
lor. 183  P.  843,  845. 

^=»l  1 1(1)  (Cal.App.)  A  complaint  charging  neg- 
ligence in  general  terms  is  sufficient.— Todd  v. 
Orcutt,  188  P.  963. 

(C)  Trial,  Jndiment,  and  Review. 

^=3 1 36(8)  (Wash.^-  Contributory  negligence  is  a 
question  for  the  jury,  though  the  facts  are  not 
m  dispute,  if  different  minds  may  honestly  draw 
different  conclusions  from  them.— Kent  v.  Walla 
Walla  Vslley  Ry.  Co.,  183  P.  87. 
«=5»I36(9)  (CaLApp.)  Where  reasonable  minds 
may  draw  different  conclusions  on  the  question 
of  negligence,  the  issue  is  for  thejury  and  its 
finding  conclusive.— Bandolph  v.  Hunt,  J.83  P. 

tJ&O. 

«=»I42  (CaLApp.)  Where  the  complaint  on 
behalf  of  an  infant  run  down  by  a  motorcar 
alleged  that  he  was  a  child  of  tender  years, 
but  did  not  allege  that  he  was  non  sni  juris  in 
so  far  as  legal  accountability  for  contributory 
negligence  is  concerned,  no  such  issue  was  ten- 
dered, and  no  finding  thereon  was  necessary. 
—Todd  v.  Orcutt,  188  P.  963. 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Kotes. 

NEGROES. 

See  Deeds,  «=s>148. 

NEW  TRIAL. 

See  Appeal  and  Error,  «=»110,  602,  782,  837, 
856,  867  877,  933,  1005,  1024.  1078,  1172 
JJIT'  Cnminal  Law,  «=!>922-»39,  1099, 
1124 ;   Justices  of  the  Peace,  <8=sl28. 

XX.  o&ouirss. 

(F)  Terdlot  or  Vlndlnara  Contrary  to  liaTv 
or  ET-idence. 

*=»70  (CaLApp.)  Where  the  jury  found  in  favor 
of  a  motorist  who  ran  down  plaintiff  at  a  much- 
traveled  comer,  where  there  was  evidence  that 
the  motorist  was  proceeding  at  a  speed  of  25 
miles  an  hour,  and  his  claim  was  that  plaintiff 
stepped  back  into  bis  path  to  avoid  another  car 
proceeding  in  the  same  direction  at  an  equal  or 
greater  speed,  held,  that  an  order  granting  a 
motion  for  new  trial  on  the  ground  that  the 
motorist  was  proceeding  at  a  negligent  rate  of 
speed  was  proper.— Clohan  v.  Kelso,  183  P.  349. 
^971  (Cal.^  In  a  jury  trial,  a  party  is  entitled 
to  two  decisions  on  the  evidence,  one  by  the 


jury  and  one  by  the  trial  court,  and  the  latter 
IS  not  bound  by  a  conflict  in  the  evidence. — 
Smith  V.  Royer,  183  P.  660. 
g=>7«(2)  (Cal.App.)  Where  plaintiff  recovered 
$1,250  for  damage*  for  trespass  by  cuttle  result- 
ing in  the  destruction  of  certain  fig  trees,  held, 
that  trial  court  would  not  abuse  its  discretion 
in  granting  a  new  trial  on  ground  that  the 
amount  of  damages  awarded  was  entirely  dispro- 
portionate to  the  actual  loss.— Leach  v.  Ktein, 
183  P.  703. 

(H)  Newly  DlseoT-ered  B-vldence. 

$=»99  (Cal.App.)  Denial  of  a  motion  for  new 
rial  for  newly  discovered  evidence  is  left  large- 
y  to  discrotion  of  trial  court— Nadeau  v.  Lynch. 
183  P.  278. 

<^=>|04(1)  (CaLApp.)  The  test  as  to  whether  a 
new  trial  shall  be  granted  for  proposed  new  evi- 
dence objected  to  as  cumulative  is  whether  it 
would  probably  change  the  result.- Leach  v; 
Klein,  183  P.  703. 

$=>I08(5)  (Ariz.)  In  a  servant's  action  for  loss 
of  an  eye,  where  defendant  master  secured  a 
continuance  to  obtain  evidence  that  plaintiff  had 
iMt  the  sight  of  such  eye  previously,  and  later, 
after  announcing  ready  for  trial,  introduced  evi- 
dence thereon,  held,  tint  defendant  was  not  en- 
titled to  a  new  trial  for  newly  discovered  evi- 
dence, where  the  full  contents  of  the  letter  of 
new  witness  to  former  injury  were  not  in  the 
record,  and  the  court  is  not  satisfied  tliat  a 
different  verdict  would  have  resulted,  had  such 
witness  testified.- United  Verde  Copper  Co.  v. 
Wiley,  183  P.  737: 

XIX.   PROOEXTDUrGS    TO    PBOOUBE 
MKW  TBIAX. 


«=»I28(5)  (CaLAppO  Plaintiff's  specification  of 
particulars  in  which  the  evidence  was  claimed 
to  be  insufficient  to  support  verdict  for  defend- 
ant that  there  was  no  evidence  to  sustain  the 
verdict  was  an  insufficient  specification  under 
C^e  Civ.  Proc.  §  650,  before  its  amendment  in 
1915.— Cormond  v.  United  Railroads  of  San 
Frandsco,  183  P.  218. 

<e=>l39  (Cal.App.)  Where  the  bill  of  exceptions 
was  made  up  and  agreed  to  by  the  parties,  and 
contained  all  the  proceedings  and  material  evi- 
dence and  testimony,  and  stipulated  that  all 
the  evidence  was  used  and  referred  to  at  the 
hearing  of  plaintiff's  motion  for  new  trial,  de- 
fendant waived  the  defect  in  the  notice  of  in- 
tention to  move  for  new  trial  that  it  insuffi- 
ciently specified  the  particulars  in  which  the 
evidence  was  claimed  to  be  insufficient  to  sus- 
tain the  verdict  for  defendant— Cormond  v. 
United  Railroads  of  San  Frandsco,  183  P.  218. 
«==>I59  (Cal.App.)  On  plaintiff's  motion  for 
new  trial  on  ground  of  insufficiency  of  evidence 
to  sustain  judgment  for  defendant,  the  latter  is 
not  entitled  to  have  evidence  disregarded,  though 
it  was  improperly  admitted.— Globe  Grain  A 
Milling  Co.  v.  Drenth,  183  P.  285. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICL 

See  Animals,  €=>70,  81,  82 ;  Appeal  and  ^ror, 
®=>422,  428,  502,  553,  856,  1030;  Attorney 
and  Client,  <S=>76 ;  Bills  and  Notes,  ®=> 
370,  498,  526 ;  Brokers,  «=10,  44 ;  Carriers, 
<S='218;  Certiorari,  ®=>37,  46;  Ohattel 
Mortgages,  €=»60  85 ;  Corporations,  ^=3121 ; 
Covenant^  <8=>88 ;  Dismissal  and  Nonsuit, 
«=»60;  Divorce,  «=»181 ;  Execution,  «=» 
242;  Guaranty,  ®=>45,  46;  Guardian  and 
Ward,  <S=>96;  Highways,  <S=30.  00.  127;  In- 
junction, «=>57;  Ihsurance,  «£»364,  538; 
665 ;  Joint  Adventures,  4s>7 ;  Judgment,  ^=»    t 
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.  113;  Ilia  Pendens,  «=>22;  Mechanics'  Liens, 
«=»132,  157:  Mines  and  Minerals,  €s>29; 
Municipail  Oarporationa,  $=>8&,  217,  294; 
New  Trial,  ®=al39 ;    Records,  <3=17 ;    Sales, 

'  <8=»285,   441;    Vendor   and   Purchaser,   <83» 

.  85,  86,  101,  229,  231,  334,  388. 

NOVATION. 

See  Husband  and  Wife,  $=>285^. 

NUISANCE. 

See  Constitutional  Law,  ^=>237;  Municipal 
Corporations,  €=»e04,  605,  611,  625.  626,  628; 
Waters  and  Water  Courses,  <8=>182. 

n.  PUBI.IO  iruisAiroES. 

(B)  Rlyhta  and  Remedies  ot  Private  Per- 
•ona. 

*=»72  (Cal.)  To. entitle  a  private  party  to  sue 
to  enjoin  a  public  nuisance,  he  must  allege  and 
prove  facts  snowing  that  it  causes  special  injury 
to  himself  in  person  or  property,  and  of  a  cbai- 
acter  different  in  kind  from  that  suffered  by  the 
general  public— Frost  v.  City  of  Los  Angeles, 
183  P.  342. 

OATH. 

See  Executors  and  Administrators,  ^=>29. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «s>146. 

OFFICERS. 

See  Attorney  Oenetftl;  Chattel  Mortnges,  «b> 
85;  Constitutional  Law,  «»82,  63;  Corpo- 
rations, e=>422;  Counties,  d=>74;  Criminal 
Law,  €=»519 ;  District  and  Prosecuting  Attor- 
neys;  Embezzlement,  $=326;   Indictment  and 

'  Intormation,  $=9125;  Insurance,  <S=»666; 
Judges;  Justices  of  the  Peace;  Larceny,  ®=» 
18;  Levees,  <S=»9,  11;  Mandamus,  <S=>4,  14, 
102,  168;  Municipal  Corporations,  «=124, 
216,  358,  365,  703.  705,  706;  Receivers; 
Schools  and  School  Districts,  $S936. 

tn.  RIGHTS.  POWEKS.  DUTIES.  AND 
IXABIUTIES. 

«s»96  (Cal.App.)  A  statutory  provision  that  u 
certain  duty  shall  be  perfor.mea  by  a  specified 
officer  means  that  such  officer,  and  no  othei 
person,  is  chargeable  with  the  performance  oi 
such  duty,  and  when  performed  by  the  officer 
or  by  his  authorized  deputy  the  law  regards  the 
duty  as  performed  by  the  officer,  and  a  statu- 
tory provision  for  full  per  diem  compensation 
of  such  public  officer  fixes  the  amount  to  be 
psid,  regardless  of  who  actually  performs  the 
service.- Sarter  v.  Siskiyou  County,  183  P. 
852. 

<8=3lOO(l)  (Wash.)  Under  Const,  art.  2,  {  25, 
and  article  11, .  i.  8,  forbidding  that,  "compen- 
sation of  any  public  officer  be  increased"  dur- 
ing bis  term  of  office,  and  ,in  view  of  article  4, 
S  13,  and  article  3;  §  25,  pajttient  to  port  dis- 
trict commissioners  .elected  to  serve  without 
compensation,  under  Laws  1911,  p.  412  (Rem. 
Code  1915,  ii  8165-1  et  seq.),  of  $3,000  a  year 
salary,  pursuant  to  election  to  pay  commission- 
ers a  salary,  under  section  5.  as  amended  by 
Laws  1917,  p.  502,  {  2,  held  violative  of  spirit, 
if  not  letter,  of  Constitution.— State  v.  War- 
dall,  183  P.  67. 

«=3>I00(2)  (Cal.App.)  The  provision  of  Const, 
art.  11,  I  9,  that  compensation  allowed  by  law 
to  county  officers  cannot  be  increased  during 
the  term  for  which  he  was  elected,  applies  as 
well  to  a  county  surveyor  of  a  countjr  of  the 
twenty-ninth  class  whose  compensation  con- 
sists of  fees  or  salary  per  diem  for  work  done 
as  to  those  whose  compensation  consists  of 
speciOed  salaries.— Sarter  v.  Siskiyou  County, 
188  P.  8.52. 

$s»IOO(2)  (Wash.)  Commissioner  of  port  dis- 
trict- is  a  public  officer  within  Cotast.  art.  2,  { 


25,  prohibiting  increase  or  decrease  in  compeo- 
sation  of  "public  officer"  during  his  term  of 
office.— State  v.  Wardall,  183  P.  67. 

Port  district  commissioner,  elected  and  induct- 
ed into  office  under  law  providing  that  no  com- 
pensation should  be  paid,  but  subsequent  to 
enactment  of  law  authorizing  election  to  pay 
salary,  and  prior  to  the  election  whereby  sal- 
ary_  was  voted,  came  within  constitutional  pro- 
hibitions against  increase  in  oompensatioa  dur- 
ing term  of  office.— Id. 

OIL 

See  Action,  $=350;  Customs  and  Usages,  $=»18; 
Evidence,  <g=>457;  Joint  Adventures,  $=>5; 
Jury,  $==>14;  Limitation  of  Actions,  ^>65: 
Lis  Pendens,  <S5>24,  26. 

OPTIONS. 

See  Corporations,  $=9116. 

OPTOMETRY. 

See  Constitutional  Law,  $s9>86,  328;  Physi- 
cians and  Surgeons,  $=92,  6. 

OSTEOPATHY. 

See  Constitutional  Law,  $=9328;  Physicians  and 
Surgeons,  $s»6. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards,  $=937;  Deeds,  $=9 
66,  194,  208;  Divorce,  $=9l82;  Guardian  and 
Ward;    Infants. 

$=92(2)  (Utah)  Divorced  father  of  boy  living 
with  bis  maternal  grandmother  and  his  moth- 
er's second  husband  held  entitled  to  the  custody 
of  the  boy  in  order  that  he  might  be  adopted  by 
his  father's  sister  and  her  hasband,  fit  persona 
by  character  and  means,  and  anxious  to  have 
the  child,  despite  a  strong  affection  between 
the  boy  and  his  stepfather  and  grandmother. — 
Farmer  v.  Christensen,  183  P.  328. 
$=>2(3)  (Utah)  Other  things  equal,  the  natural 
parent  of  a  child  is  entitled  to  ^ts  care,  cn>- 
tody,  and  control,  but  may  by  agreement  or 
conduct  deprive  himself  of  his  natural  right  to 
confer  it  upon  others;  the  guiding  principa] 
always  being  the  best  interests  of  the  child  for 
the  present  and  future.— Farmw  v.  Christensen, 
183  P.  328. 

$=>3(1)  (Cal.App.)  A  minor's  right  to  support 
and  maintenance  by  its  father  may  not  be  limit- 
ed or  contracted  away  bj  the  parents. — Fwnan- 
dez  v:  Abnrrea,  183  P.  366." 

PARTIES. 

See  Action,  $=960.°  ' 

For  parties  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  partlctdar  proceedings  or  instm- 

ments,  see  also  the  various  specific  topics. 

V.  DEFECTS,   OBJEGTIOKS.  AND 
AMENDMENT. 

«=»76(1)  (Cal.App.)  The  objection  thalt  an  ac- 
tion is  not  brought  by  the  proper  party  plaintiff 
is  waived  by  failure  to  raise  the  point  by  de- 
murrer 6r  answer; — Femandes  v.  Aburrea,  183 
P.  366. 

$=976(5)  (CalJkpp.)  That  tihe  complaint  in  ac- 
tion by  ail  administrator  fails  to  show  capacity 
to  sue,  is  not  ground  for  demnrrer,  but  such  de- 
fect can  be  taken  advantage  of  only  br  answer. 
—Bank  of  Commerce  A  Trust  Go.  ▼.  Humphrey, 
183  P.  222. 

®9>ga(4)  (Cal.App.)  Complaint  is  not  subject 
to  demurrer  for  misjoinder  of  defendants;  it 
not  appearing  from  the  face' of  the  complaint 
that  any  defendant  is  improperly  joined.— Cam- 
eron v.  City  of  Richmond,  183  P.  604. 
$=395(5)  (Cal.)  Where  the  agent  of  the  real  de- 
fendant, a  corporatien,  appearing  specially,  i«- 
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ceWed  the  sammbhs  and  knew  the  contents  of 
the  complaint,  there  was  proper  service  of  pro- 
cess, despite  a  '  misnomer  of  defendant,  which 
the  court,  baring  acquired  juriadiction  of  the 
person  of  defendant,  as  wdl  as  the  subjotst- 
matter  of  the  suit,  possessed  the  power  to  cor- 
rect—Thompson V.  Southern  Pac.  Oo.,  183  P. 
153. 

PARTITION. 

See  Attorney  and  Client,  4=»144;    Limitation 
of   Actions,   ®s>179;     Tenancy   in    Oommon, 

n.  ACTIONS  FOB  FABTITIOH. 

(B)  Proceedlnvs  and  R«Ue(. 

«=a77(2)  (CaLApp.)  Though  the  agreement  be- 
tween plaintiffs  and  defendant  in  ptutition, 
joint  owners  of  land,  provided  a  sale  should  only 
be  made  by  all  of  the  paitiea  unitinK  in  ft  joint 
transfer,  under  Code  Civ.  Proc.  |  752,  the  court 
could  order  a  sale  for  purposes  of  division  of 
proceeds;  it  appearing,  that  a  portitioB  could 
not  be  made  without  great  prejudice  to  the  joint 
owners.— YoUmer  v.  Wheeler^  183  P.  264. 
4=»9S  (Cal.)  The  land  set  on  to  one  party  in 
a  simple  partition  suit  to  sever  the  unity  of 
title  and  segregate  the  possession  is  not  "recov- 
ered" by  such  party,  partition  in  such  ease 
merely  transforming  the  right  of  common  pos- 
session of  the  whole  tract  into  a  right  to  the 
exclusive  possession  of  the  same  interest  or 
share  as  represented  by  a  parcel  set  off  in 
severalty.— Bennett  v.  Potter,  183  P.  156. 
«»II4(6)  (CaL)  Code  Civ.  Proe.  |  796,  con- 
templates that  allowances  for  ftttorney'a  fees  in 
a  partition  proceeding  be  made  to  the  party, 
and  not  directly  tp  tibe  attorneys.— Bennett  ▼ 
Potter.  183  P.  156., 

J>ARTNERSHIP. 

See  Joint  Adventures,  ^=94. 

vn.  Dissortmoir.  setti.bbcent, 

AND  ACOOUNTINO. 

(D)  AoUoaa  for  Dlniolntlon  and  Aoconnt- 
Inar. 

4=9327(6)  (Or.)  In  suit  between  partners  for  an 
accounting  of  commissions  earned  on  a  sale, 
which  sale  was  not  consummated  by  the  buyer, 
but  rescinded,  and  the  property  resold  to  tlie 
buyer's  wife,  to  be  available  as  a  gronsd  of  re- 
covery, fraud,  collusive  or  otherwise,  in  that 
such  second  sale  to  the  wife  was  a  subterfuge  to 
prevent  plaintiff  from  receiving  his  share  of  the 
commission  earned  on  the  original  sale,  must  be 
pleaded.— Runnells  v.  LeSel,  183  P.  756. 

PATENTS. 

See  Evidence,  €==>434;    Indians,   €=3l8;    Mu- 
nicipal  Corporations,   9=9330,   339. 

X.  mXE.  OONVEYANOES.  AND  CON. 

TRACTS. 

(O  Lleenaea  and  Contraeta. 

4=»2I4  (Cal.App.)  In  view  of  circumstances, 
purchasers  of  territorial  rights  in  a  patent 
held  not  barred  by  laches  from  maintaining 
their  suit  to  cancel  the  contract  as  induced  by 
fraud,  because  they  did  not  formally  rescind 
until  June  1st.  the  contract  having  been  made 
March  23d,  after  efforts  to  obtain  repayment 
of  money  received  by  the  seller. — Becbtold  v. 
Coney.  183  P.  841. 

4=>2i6  (Cal.App.).  Purchasers  of  territorial 
rights  in  a  patent  were  entitled  to  cancel  the 
contract  for  either  of  two  misrepresentations  of 
the  seller  that  he  owned  the  patent,  whereas 
he  only  owned  an  undivided  sixth  interest,  and 
that  he  would  furnish  a  machine  as  designated, 
together  with  specifications  for  manuHicture, 
which  he  never  intended  to  do;  Civ.  Code,  i 
1572,  defining  "actual  &and"  to  be  a  promise 


made  without  intention  to  pfar&nn.— Becbtold 
V.  Coney,  183  P,  841. 

PAUPERS, 

See  Appeal  and  Error,  «=>684,  709. 

PAYMENT. 

See  Account  Stated,  ®=>1;  Appeal  and  Error, 
«=3l050,  1107;  Assumpsit,  Action  of,  «=5>e; 
Bankruptcy,  <$s>186;  Banks  and  Banking, 
«=»107,  111,  112,  260;  BiUs  and  Notes,  ^<S=> 
129,  155,  405,  480,  468,  527,  538;  Bounda- 
liea,  «s>46;  Brokers,  «=363,  75;  Certiorari, 
«=>43,  60;  Constitutional  Law,  <8=70i  Cor- 
porations, «=>156,  240;  Drains,  <8=a85;  Ev- 
idence, 9=s441;  Highways,  4=>128;  Insur- 
ance, «=>90,  186,  198,  349,  362,  364,  646, 
868;  Interest,  «s>43;  Levees,  «=>9;  Limita- 
tion of  Actions,  $=3155:  Mandamus,  ®=3l4; 
Mechanics'  liens,  «=>157,  264,  315;  Money 
Received,  9s>l;  Municipal  Corporations,  €=» 

85,  1038;  Offlcera,  «=>100;  Principal  and 
Agent,  «S=>101,  105,  106,  I6OV2;  Principal 
and  Surety,  «=9ll5;  Replevin,  <S=»72;  Sales, 
«8=»32,  196,  202,  218%;  Taxation,  «=3526; 
Tender;  Tenancy  in  Common,  ®=28;  Trial, 
«=»194,  243;   Vendor  and  Purchaser,  €=3l5, 

86,  93,  94,  95,  101,  148,  170,  187,  334,  338, 
339,  342. 

I.  REQUISITES     AND     StIFFICIENOT. 

«=34  (Okl.)  It  is  not  essential  that  payment 
ghoold  be  made  by  the  debtor  himself;  and, 
though  it- is  made  by  one  who  is  not  a  party 
to  a  contract  and  not  in  privity  with  the  debtor, 
yet  i£  accepted  in  satisfaction  of  the  contract  it 
will  discharge  the  obligation.— Wallingford  v.  Al- 
corn, 183  P.  726. 

9=330  (Okl.)  Notwithstanding  Rev.  Laws  1910, 
{  4238,  providing  that  a  negotiable  note  is  pay- 
able in  money  only  and  without  any  condition 
not  certain  of  fulfillment,  the  parties  raky  by 
agreement  fix  a  price  at  which  property  delivered 
by 'debtor  to  creditor  shall  be  valued,  and  when 
so  received  it  is  a  payment  and  equivalent  to  a 
payment  of  so  much  money. — Wallingford  v.  At 
com,  183  P.  726. 

TV.   PtXADINO,  EVZDENOE,  TRIAI., 
AND   REVIEW. 

«=»63(1)  (Okl.;i  In  action  on  a  joint  note,  all 
the  parties  being  officers  and  stockholders  of 
a  company,  evidence  that  after  its  execution 
plaintiff  as  manager  sold  property  of  company 
and  converted  proceeds  to  his  own  tise,  offered 
to  prove  the  plea  of  payment,  held  inadmissible. 
—Wallingford  V.  Alcorn,  183  P.  726. 

PENALTIES. 

See  Appeal  and  Error,  «=>1107;  Guaranty,  *=» 
21;    Vendor  and  Purchaser,  9=9lg0. 

PERPETUITIES. 

93>e(10)  (CaLApp.)  Triparty  agreement,  where- 
by vendors  conveyed  land  to  third  parties  to 
secure  payment  of  purchase  price  and  whereby 
third  parties  agreed  to  sell  separate  tracts  of 
land  upon  purchaser's  demand  and  apply  cer- 
tain per  cent  of  proceeds  to  discharge  of  pur- 
chase-money indebtedness  and  convey  interest 
in  outstanding  contracts  and  remaining  portion 
of  land  to  purchasers  upon  payment  to  vendors 
of  purchase  price,  did  not  suspend  power  of 
alienation  beyond  period  of  lives  in  being  un- 
der Civ.  Code,  g  715,  since  purchaser  could  at 
any  time  secure  conveyance. — Withers  v. 
BouBfield,  188  P.  865. 

«=>9(7)  (CaL)  Provision  in  will  that  when 
grandson  shall  become  21  trustee  shall  segre- 
gate trust  fund  and  any  accumulations  thereof 
and  convey  one  part  to  the  son,  etc.,  though 
void  by  Civ.  Code,  §  723,  as  providing  for  fur- 
ther accumulation  of  income  of  other  half,  until 
grandson  becomes  25  years  of  a«e,  held  not  to 
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make  invalid  the  gift  of  the  income  in  vie'w  of 
section  733.— In  re  Dufflll'a  Estate,  183  P.  387. 

PHYSICAL  EXAMINATION. 

See  Damages,  9=9206. 

PHYSICIANS  AND  SURGEONS. 

See  Constitutional  Law,  ®=388,  328;   Damages, 

«=»206;   Limitation  of  Actions,  «=33l;   Mas- 

.   ter  and  Servant,  ^=3405;   Witnesses,  ^=3219. 

<&=>2  (Cal.)  St.  1913,  p.  1097,  prohibiting  the 
practice  of  optometry  without  a  license,  is  not 
Invalid.— Exvparte  Rust,  183  P.  548. 
<8=»6(3)  (Cal.)  Optometry  Act  1913.  S  10,  per- 
mitting "physicians  and  sutgeons"  to  treat 
eyes,  etc.,  is  inapplicable  to  osteopaths,  in 
■new  of  Medical  Act  of  1913,  providing  that 
osteopaths  be  given  different  certificates  from 
those  issued  to  physicians  and  surgeons,  and 
prior  legislation  in  which  osteopaths  were  plac- 
ed on  a  different  basis  than  physicians  and 
surgeons.— Kx  parte  Rust,  183  P.  648. 
9=>6(5)  (Cal.)  A  license  to  practice  "osteopa- 
thy" does  not  authorize  the  practice  of  optom- 
etry, since  the  quoted  word  does  not  include 
the  treatment  of  eyes,  fitting  of  glasses,  etc. 
—Ex  parte  Rust,  183  P.  548. 

PLEADING. 

See  Action,  <8=»48;  Courts,  «=»09,  212;  Eq- 
uity, <S=>Q5;  Limitation  of  Actions,  «=3l77, 
179,  183. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FOKM  AND    AI.I.EOATION8   IH 
aEN£RAI<. 

«»34(1)  (Cal.App.)  Under  Code  Civ.  Proc.  f 
452,  a  complaint  should  be  liberally  construed 
with  a  view  to  substantial  justice,  and  the  lib- 
eral spirit  is  carried  into  Const,  art  6,  g  41,3  ; 
hence  a  complaint,  though  not  a  model  pleading, 
is  not  open  to  special  demurrer,  where  the  facts 
pleaded  disclosed  the  cause  ot  action. — ^Men- 
efee  v.  Oxnam,  183  P.  379. 
«=»34(7)  (Or.)  A  complaint,  in  a  suit  to  reform 
a  deed  by  striking  out  a  purported  obligation  of 

Surchaser  to  pay  a  note  and  mortRage,  and  re- 
eve him  from  liability  to  a  deficiency  judg- 
ment (L.  O.  L.  I  426),  although  subject  to  de- 
murrer for  not  giving  a  more  specific  explana- 
tion of  plaintiffs  own  conduct  to  show  that  the 
mistake  did  not  arise  from  his  own  gross  neg- 
ligence, held  sufficient  as  against  an  objection 
thereto  urged  for  the  first  time  upon  appeal,  as 
every  reasonable  inference  should  be  given  in 
favor  of  the  complaint  that  can  be  drawn  there- 
from.—Welch  V.  Johnson,  183  P.  776. 
<8=>35  (CaLApp.)  The  complaint  for  pcnpnal 
injury  from  a  leopard  in  a  circus  being  predicat- 
ed on  the  keeping  of  vicious  and  dangerous  ani- 
mal, known  to  defendant  to  be  such,  would 
have  been  sufficient  without  allegation  of  neg- 
ligence, so  that  any  averment  thereof  may  be 
treated  ns  surplusage.— Opelt  v.  Al  G.  Barnes 
Co.,  18.3  P.  241. 

«=>36(3)  (Cal.App.)  New  matter  m  answer, 
•  constituting  a  defense,  will  be  deemed  to  be  con- 
troverted, and  may  not  be  regarded  ns  evidence 
in  favor  of  plaintiff.— Globe  Grain  &  Milling  Go. 
V.  Dronth.  1S3  P.  285. 

^=336(3)  (Cal.App.)  Defendant  may  not  con- 
tend he  should  not  have  been  sued  as  adminis- 
trator, but  individually;  the  complaint,  which, 
lifter  setting  forth  defendant's  representative 
capacity  of  administrator,  alleged  he  as  such 
administrator  obtained  possession  of  money  and 
property,  and.  after  demand  for  delivery  there- 
of to  plaintiffs,  refused  and  still  refuses  to  so 
deliver  them,  not  having  been  demurred  to,  but 
such' allegatioDs  having  been  specifically  admit- 


ted by  the  answer.— Green  v.  Hynes,  183  P.  668. 
€=>36(3)  (Wash.)  In  an  action  against  a  res- 
taurant keeper  for  breach  of  his  contract  to 
furnish  garbage  for  use  by  plaintiff  in  fattening 
hogs,  where  defendant  in  his  answer  alleged  that 

glaintiff  left  silverware  from  the  garbage  in  the 
ogpens,  retained  it  for  his  own  use,  or  gave  it 
away,  so  that  defendant  warned  him,  defendant 
cannot  contend  be  was  unaware  of  plaintiff's 
business  of  feeding  hogs,  and  its  dependence  <mi 
the  garbage.— Nelson  v.  Davenport,  183  P.  132. 
S=>36(5)  (Cal.App.)  Failure  of  answer,  in  ac- 
tion for  breach  of  contract  of  sale,  to  deny  de- 
mand for  deliverv,  alleged  in  complaint,  not 
only  excuses  pUimtiir  m>m  making  the  fact 
clear,  but  justifies  the  finding  of  such  demand. 
— Jacobson-Reimers  Co.  v.  Tozal  Co.,  183  P.  466. 
9=337  (Cal.App.)  Omission  of  an  allegation 
necessarily  implied  from  other  allegations  ia 
immaterial.— Royal  Indemnity  Co.  v.  Midland 
^nties  Public   Service   Corporation,  183   P. 

n.  DECI.ABATIOH,  ooicra.Anrr,  pe. 

TTTIOH.   OB    STATEBtEAX. 

9=>48  (OkL)  Under  the  CJode  provi^ons,  it  Is 
not  nece.ssary  that  a  pleading  state  facts  to 
bring  the  cause  under  any  particular  form  of 
action  at  common  law,  but  a  petition  is  suffi- 
cient under  Rev.  Laws  1910,  |  4737,  if  it  sUtcs 
facts  in  a  plain  and  concise  manner  which 
entitle  plaintiff  to  some  legal  or  equitable  re- 
lief.—Turben  T.  Douglass,  188  P.  881. 

m.  PI.EA  OB  AX8WEB,  OBOSS-OOIC- 

PIAXHT.   AND    AFFIDAVIT 

OF  DEFENSE. 

(A)  Defenaea  ta  OeB«v«l. 

«=»93(1)  (Or.)  L.  O.  I*  i  74,  as  amended  by 
Laws  1911,  p.  144,  providing  defendant  may 
set  forth  by  answer  as  many  counterclaims  as 
he  has,  including  pleas  in  abatement,  does  not 
change  the  rule  that  defenses  must  be  consis- 
tent, and  ^at,  where  answer  first  denies  a  thing 
and  then  admits  It,  the  latter  controls;  so  a 
plea  in  abatement,  on  the  ground  that  juris- 
diction of  the  person  had  not  been  acquired,  ia 
overcome  by  a  plea  to  the  merits,  in  effect  an 
allegation  of  genmral  voluntary  appearaace. — 
Duncan  Lumber  Co.  T.  Willapa  Lumber  Co., 
188  P.  476. 

(O)  Tr«r«nea  or  Dealsia  aiUI  A«aslaaloma. 

9=3 1 22  (CaLApp.)  In  a  personal  injury  action 
by  an  infant  by  a  guardian  ad  litem,  defendant's 
denial  of  the  appointment  of  such  guardian  up- 
on information  and  belief  is  insumcient  to  re- 
auire  plaintiff  to  submit  proof  thereon;  tile  or- 
er  and  records  affording  defendant  ready 
means  of  ascertaining  the  truth  of  the  allega- 
tion.—Saylor  V.  Taylor,  183  P.  843,  845. 
9=3 1 26  (Okl.)  An  answer  which  confines  itself 
to  denying,  in  the  same  words,  an  allegation  of 
the  petition,  and  does  not  attempt  to  deny  its 
substance  and  spirit,  admits  the  material  aver- 
ments of  the  petition,  and  only  raises  an  im- 
material issue.— State  v.  Ross,  183  P.  918. 
<S=3|29(1)  (Cal.)  Allegation  of  complaint  ia  ad- 
mitted by  defendant's  failure  to  deny  it  in  the 
answer.- House  v.  Piercy,  183  P.  807. 

(B)   8et-OS,  Connterolfilm.  and  Croa*-Ooia« 
platnc 

®=>I40  (Cal.)  In  action  for  breach  of  contract, 
refusing  to  receive  a  croea-complaint  for  a  re- 
scission of  the  contract  after  drfendant  had 
rested  held  not  an  abuse  of  discretion. — Slank- 
ard  V.  Wagnon,  183  P.  562. 
9=^148  (Nev.)  If  an  averment  of  marriage  and 
residence  are  necessary  and  indispensable  facts 
to  be  stated  in  a  complaint  for  support  and 
maintenance,  they  are  equally  so  in  a  cross- 
complaint  in  a  divorce  action,  regardless  of  th«' 
fact  that  the  plaintiff  has  alleged  that  there  was 
a  marriage  and  that  t)re  parties  resided  in  the 
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state.— Hilton  v.  Second  Judicial  District  Court 
In  and  for  Washoe  County,  188  P.  317. 
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rv.   REPUOATION  OR  REPXtT  AlTD 
gUBSEQUEirT  PIiEADINOB. 

«s»l66  (Or.)  Where  following  the  words,  "This 
defendant  admits  and  aUege8,''^the  answer  makes 
affirmative  statements  which  in  form  are  new 
matter,  but  in  substance  amount  merely  to  de- 
nials, a  reply  is  unnecessary.— Welch  v.  John- 
«on,  183  P.  776. 

V.  SEMTTKItES  OB  EXCEPTION. 

«=»I92(2)  (Cal.)  A  wife's  complaint  for  sepa- 
rate maintenance  is  not  subject  to  be  stricken 
because  uncertain  in  its  allegations  of  cruelty, 
but  the  proper  remedy  is  a  demurrer,  under 
Code  Civ.  T^toc,  i  430,  upon  ground  that  com- 
plaint is  uncertain,  etc.— Mattson  y.  Mattson, 
183  P.  443.  „    ^ 

«=3l98  (CalApp.)  A  joint  demurrer  by  all  the 
defendants  must  be  overruled,  if  the  complaint 
is  good  against  any  of  them.--Cameron  v.  City 
of  Richmond,  183  P.  604. 

4e9204(2)  (Okl.)  A  general  demurrer  to  ai« 
petition  as  a  whole  should  be  overruled,  if  any 
Daraeraph  of  petition  is  good  and  states  a  cause 
«f  artlon.- Jackson  v.  Levy,  183  P.  505. 
^s»204(2)  (Okl.)  Where  a  general  demurrer  is 
filed  to  a  petition  as  a  whole,  if  any  paragrapb 
«f  the  pleading  is  good  and  states  a  cause  of  ac- 
tion, the  demurrer  should  be  overruled.— Tuckei 
V.  Leonard,  183  P.  907. 

^=3204  (3)  (Wash.)  Where  a  pleader  attempted 
to  state  two  causes  of  action,  but  failed  in  his 
facts  as  to  one  of  them,  stating  only  one  good 
-cause  of  action,  it  is  the  duty  of  the  court  to 
overrule  a  demurrer  and  retain  the  case  for  trial 
upon  the  cause  of  action  well  stated,  under  Rem. 
Code  1916,  i  259,  subd.  5,  and  section  286.— 
Konick  v.  Champneys,  183  P.  75. 
*=>205(1)  (Okl.)  AVhere  a  pleadinu  states  any 
facts  upon  which  a  pleader  is  entitled  to  any 
relief  under  the  law,  a  general  demurrer  should 
be  overruled. — Schreiner  v.  City  Nat.  Bank  of 
McAlester,  l&S  P.  905. 

«=9205(2)  (CaLApp.)  Where  a  complaint  at- 
tempted to  allege  a  cause  of  action  for  breach 
of  contract  to  convey  and  a  cause  of  action  for 
the  return  of  earnest  money  paid,  and  the  only 
demurrer  interposed  was  a  general  one,  if  the 
complaint  states  sufficient  facts  for  recovery  of 
the  earnest  money,  disregarding  the  other  alle- 
gations, it  must  bie  held  sufficient.— Hay  t.  HoI- 
lingsworth,  183  P.  582. 

4s»2l4(l)  (Cal.App.)  On  appeal  from  order 
sustaining  demorrer  to  complaint,  facts  alleg- 
ed in  complaint  are  binding  upon  both  parties 
and  court.— Lanktree  v.  Lanktree,  188  P.  954. 
4=s»2l4(l)  (Utah)  On  demurrer  to  a  complaint, 
its  alleRations  must  be  taken  as  true. — Kennedy 
v.  Bnrbidge,  183  P.  325. 

YI.  AMENBED  AND  8t^PI.EHENTA]:. 
FIJiAOINOS  AMD  REFIf  ADEB. 

€=323€(4}  (Cal.App.)  In  an  action  against  a 
canal  company  for  the  cost  of  completing  its 
canal  brought  by  the  surety  for  the  contractor 
on  an  express  contract,  the  trial  court's  refusal 
to  allow  a  j^roposed  amended  complaint  de- 
claring on  an  implied  contract  was  not  an  abuse 
of  discretion,  where  the  case  was  pending  10 
months  before  trial,  and  the  lower  court's  de- 
cision was  not  made  for  more  than  a  year  there- 
after, and  5  months  passed  after  remand  of  the 
case  by  the  appellate  court  before  plaintiff  asked 
leave  to  amend.— Watterson  v.  Owens  River 
Canal  Co..  183  P.  816. 

«=9236(6)  (Wash.)  If  plaintiif  had  asked  leave 
to  amend  complaint  specifically  allef^ring  Items  of 
damages,  so  as  to  include  another  item  of  dam- 
ages, it  would  have  been  the  duty  of  the  court 
to  permit  it,  unless  defendant  would  have  been 
misled,  taken  by  surprise,  or  injured  thereby. — 
Anderson  v.  Rucker  Bros.,  188  P.  70. 


«s>248<17)  (CalApp.)  Amoided  complaint  al- 
leging plaintift^s  ownership  of  corporate  stock, 
delivery  of  the  certificate  to  defendant  under 
a  pooling  agreement,  sale  of  the  franchise  and 
property  of  the  company,  with  extinguishment 
of  the  trust  and  conversion  by  defendant  of 
plaintUfs  shares  to  his  ovm  use,  held  not  to 
have  introduced  an  entirely  new  and  different 
cause  of  action,  the  original  complaint  having 
alleged  delivery  of  the  stock  to  defendant  as 
trustee  under  the  pooling  agreement,  sale  of 
the  company's  property,  and  defendant's  re- 
fusal to  account  to  plaintiff  for  his  proportion- 
ate share  of  the  proceeds;  the  remedy  only, 
nob  the  cause  of  action,  having  been  changed 
by  the  amendment.— Schaad  y.  Barceloux,  183 
P.  716. 

Vn.   SIONATUBE  AND  VEBIFIOA- 
TXON. 

«s>29l(4)  (Okl.)  In  action  for  foreclosure  of 
mortgage  securing  a  note,  defendant  by  filing 
his  unverified  denial,  a^bnitted  execution  of 
mortgage.— Jackson  y.  Levy,  183  P.  505. 

VHI.  PBOFEBT,  OYER,  AND  EX< 
HIBIT8. 

®=33I2  (Nev.)  In  an  action  by  subcontractor 
against  the  surety  on  contractor's  bond,  the 
fact  that  the  bond  denominated  the  subcon- 
tractor as  the  electric  works,  while  the  com- 
plaint named  it  aa  the  electrical  works,  is  im- 
material under  Rev.  Laws,  S§  5080,  5081,  the 
variance  probably  being  due  to  a  mere  clerical 
error.— U.  S.  Fidielify  &  Guaranty  Co.  v.  Ren« 
Electrical  Works,  183  P.  386. 

IX.  BII.I.  OF  PARirOIJXJkRS  AND 
COPT   OF  AOOOXTNT. 

<e=>330  (Wash.)  Rem.  &  Bal.  Code,  |  284,  re- 
quiring service  of  a  copy  of  items  of  an  account 
upon  adverse  party  upon  demand  therefor  in  or- 
der to  introduce  evidence  thereof  did  not  require 
land  purchaser,  pleading  damages  for  vendor's 
failure  to  plow  land  and  remove  brush  there- 
from in  compliance  with  contract,  to  serve  ven- 
dor with  an  itemized  statement  of  damages  up- 
on  vendor's  demand  therefor,  to  entitle  nim  to 
introduce  evidence  as  to  such  damages;  the 
words  "items  of  account"  not  including  items 
of  damages  for  breach  of  land  contract.— Kelly 
T.  Hinkhouse,  183  P.  86. 

XI.  MOTIONS. 

<Ss>343  fWyo.)  In  an  action  to  enjoin  the  fore- 
closure of  a  chattel  mortgage  by  notice  and  sale, 
a  motion  for  judgment  on  the  pleadings  on  the 
ground  that  new  matter  constituting  a  complete 
defense  was  pleaded  in  the  answer,  to  which  no 
reply  was  filed,  was  properly  denied,  where  the 
alleged  new  matter  merely  amounted  to  an  al- 
legation that  a  tender  set  out  in  the  complaint 
was  insufficient  because  attorney's  fees  were  not 
tendered,  where  the  notice  of  foreclosure  as  set 
out  in  tne  petition  shows  its  publication  three 
days  after  tender,  and  does  not  purport  to  be 
the  act  of  an  attorney.- H.  E.  Wright  &  Co.  v. 
Douglas,  183  P.  786. 

®=>354(1)  (Cal.)  A  wife's  complaint  for  sepa- 
rate maintenance  is  not  subject  to  be  stricken 
because  uncertain  in  its  allegations  of  cruelty, 
but  the  proper  remedy  is  a  demurrer  under 
Code  CHv.  Proc.  $  430,  upon  ground  that  com- 
plaint is  uncertain,  etc. — Mattson  v.  Mattson, 
183  P.  443. 

€=>36'6  (n'm.)  Under  Code  1915,  S  4136,  where 
parts  of  a  complaint  are  stricken  oat,  but 
enough  remains  to  constitute  a  cause^f  action, 
plaintiff  need  not  amend  to  prevent  a  default, 
but  may  except  to  the  ruling  striking  out  such 
parts,  go  to  trial  on  what  is  left,  and  on  appeal 
have  a  review  of  the  ruling. — ^Bissetti  v.  Rob- 
erts. 183  P.  403. 
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Xn.  I«8Vi:8.  PROOF.  AMD  VARIAKOE. 

^=3376  (Cal.App.)  In  action  against  constable 
for  conversion  of  property  sold  under  execution 
against  third  persons  after  claim  made  by  plain- 
tiff, allegations  in  constable's  second  and  sepa- 
rate defense  that  a  verified  claim  of  ownership 
bad  been  served  upon  him  did  not  relieve  plain- 
tiff of  necessity  of  proving  service  of  such  claim 
in  order  to  establish  its  case  under  Code  Civ. 
Proc.  S  689,  since  such  allegation,  being  new 
matter  constituting  a  defense,  was  deemed  con- 
troverted.—Globe  Grain  &  Milling  Co.  v.  Drenth, 
183  P  285 

®=»385  (Wash.)  Where  there  is  a  bill  of  jar- 
ticulars,  proof  will  be  restricted  to  the  matters 
therein  set  out.— Anderson  v.  Rucker  Bros.,  183 
P.  70. 

Xm.  SEFEOTS   AMD   OBJEOTIONS. 

WATVER,  AND  AIDER  BS  VEB- 

DIOT   OR   JITDOMENT. 

4=»403(3)  (Or.)  Where  complaint  correctly  set 
forth  note  sued  upon,  except  that  it  omitted  one 
phrase,  but  answer  set  forth  note  correctly  and 
reply  admitted  such  portion  of  answer,  held, 
that  pleadings  construed  together  referred  to  note 
introduced  in  evidence.— Nickell  v.  Bradshaw, 
183  P.  12. 

^=>40e(5)  (CaLApp.)  In  an  action  to  foreclose 
a  lien  for  improvement  of  a  street  intersection, 
objection  to  the  complaint  that  the  improvement 
ordinance  was  pleaded  as  to  its  passage,  w- 
proval,  and  existence  by  recital,  instead  of  di- 
rectly, should  have  been  made  by  special  demur- 
rer, and,  not  having  been  so  made,  was  waived. — 
Button  V.  Newhouse,  183  P.  276. 
^=3408  (Nev.)  An  objection  that  the  complaint 
utterly  fails  to  state  a  cause  of  action  may  be 
raised  at  any  time.— Nielsen  v.  Rebard,  183 
P.  984. 

«=>433(6)  (N.M.)  Where  a  material  fact  omit- 
ted from  a  complaint  is  fully  litigated  without 
objection  as  if  it  had  been  put  in  issue  by  plead- 
ings, it  is  duty  of  trial  court  to  treat  complaint 
as  having  been  properly  amended  in  aid  of  judg- 
ment—wringer V.  Wasson,  183  P.  898. 

PLEDGES. 

4=>55  (t!aI.App.)  A  pledgee  may  bring  an  ac- 
tion at  law  and  recover  the  amount  of  his  debt 
tcom  his  debtor  by  independent  suit  for  personal 
judgment  without  selling  or  foreclosing  the 
pledge,  and  is  entitled  to  the  same  relief  where 
he  has  sought  to  procure  a  sale  of  the  pledge  by 
judicial  process,  but  has  failed  because  the 
pledge  is  commercial  paper  and  not  salable. — 
Traders'  Bank  of  Los  Angeles  v.  Wilcox,  183  P. 
256. 

<g=956(l)  (CaLApp.) -The  provisions  of  Civ. 
Code,  I  3006,  as  to  a  sale  of  securities  by  the 
pledgee,  were  designed  for  the  benefit  of  the 
pledgor,  and  may  be  waived  by  him.— Traders' 
Bank  of  Los  Angeles  v.  Wilcox,  183  P.  256. 

The  pledgee  of  commercial  paper  pledged  as 
collateral  is  bound  to  collect,  and,  if  necessary, 
to  sue  upon  it  as  and  when  it  falls  due,  and 
apply  it  on  the  debt  secured ;  and,  in  the  absence 
of  compelling  reasons,  a  court  of  equity  will  not 
decree  the  sale  of  such  pledged  collateral  before 
its  maturity;  the  right  to  collect  the  debt  pledged 
when  it  falls  due  and  to  sue  therefor,  if  neces- 
sary, being  an  adequate  legal  remedy. — Id. 

Both  under  the  common  law  and  Civ.  Code,  §§ 
3006,  3011,  where  personal  evidences  of  indebt- 
edness are  pledsed  as  collateral  security,  no 
right  is  created  in  the  pledgee,  in  the  absence  of 
express  aRrecmpnt,  to  personally  cause  a  sale  of 
the  security,  and  he  is  entitled  to  equitable  re- 
lief, and  an  order  for  judicial  sale  only  when 
there  are  special  conditions  shown  not  in  the 
contemplation  of  the  parties  when  the  contract 
was  made,  and  imposing  additional  hardship  on 
the  pledgeo  if  required  to  rely  on  collection  at 
maturity. — Id. 


POLICE. 

See  False  Imprisonment,  4=>3;  Municipal  Cor- 
porations, 9a>708. 

POLICE  POWER. 

See  Constitutional  Law,  9=381;  Municipal 
Corporations,  <S=»589-62& 

POOL 

See  Corporations,  €=»116. 

PORTS. 

See  Officers,  ®=>100. 

POST  OF^FICL 

See  Bills  and  Notes,  «=>626:  Evidence,  «=» 
71;    Insurance,  «s>66S:    Soles,  4=332. 

PRACTICE. 

For  practice  In  particnlar  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Posseeaion;  limitation  of  Ao- 
tions. 

PRINCIPAL  AND  AGENT. 

See  Animals,  ®=>S2;  Appeal  and  Error,  «=> 
171,  1051;  Attorney  and  Client;  Brokers: 
Insurance,  «s>76,  GOi,  186,  668;  Parties,  «=> 
95;  Sales,  «s>288;  Vendor  and  Purchaser, 
1^=15,  334,  339. 

I.  THE  BEI^TIOH. 

(A)   Creation   and  Bxlstenee. 

9=»24  (OkL)  Agency,  when  made  an  issue,  is 
a  question  of  fact,  to  be  determined,  in  pro{>er 
cases,  by  the  jury,  from  all  the  facta  and  cir- 
cumstances in  evidence. — Holmes  v.  Halstid, 
183  P.  969. 

(B)  Termlaatlon. 

4s>43(l)  (CaLApp.)  One's  agency  to  deliver 
for  the  donor  property  to  the  donee  is  revoked 
by  death  of  donor  prior  to  delivery. — Green  v. 
Hynes,  183  P.  568. 

HI.  BlGHTa  AHP  T.TABnilTIEa  AS  TO 
THIRD  PERSONS. 

(A)  Povrera  of  Acent. 

■$s»99  (Cat.)  When  authority  is  deduced  from 
recognition  of  certain  acts,  it  mnst  be  limited 
to  the  presumption  of  other  acts  of  the  same 
general  kind,  and  cannot  be  extended  to  acts  of 
a  wholly  different  nature. — Post  v.  City  and 
County  Bank,  183  P.  802. 
®=999  (Wash.)  A  principal  is  bound,  not  only 
by  an  agent's  acti  within  his  actual  anttaoritT; 
but  also  by  acts  within  the  agent's  apparent  au- 
thority.— Petersen  v.  Pacific  American  Fisheries, 
183  P.  79. 

«=»99  (Wash.)  Architect  is  not,  as  such,  a  gen- 
eral agent,  and  persons  dealing  with  him  are 
bound  by  ue  general  rules  of  agency. — Columbia 
Security  Co.  v.  iEtna  Accident  &  liability  Co., 
183  P.  137. 

<S=3lOI  (1)  (Wash.)  In  an  action  tot  breach  of 
a  contract  to  purchase  scrap  iron,  in  view  of  the 
whole  record,  held  that  the  trial  court  properly 
instructed  that  plaintiff  seller's  agent  had  no 
authority  to  make  any  modified  contract  for 
plaintiff  when  defendant  buyer  refused  to  pay 
for  a  car  of  the  shipment;  plaintiffs  agent 
merely  having  been  sent  on  to  make  collection. 
—Bernstein  v.  Schwarte,  183  P.  105. 
®=>IOI('0  (Wash,0  Authority  given  architect 
to  interpret  plans  and  specifications  and  con- 
demn material  as  unsound  did  not  empower  him 
to  recast  drawings  and  specificationB  upon  a 
matter    already    perfectly    clear    and  explicit. 
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thereb;  increasing  the  total  building  cost  so  as 
to  tlireaten,  if  not  defeat,  owner's  rights  under 
bond  indemnifying  owner  against  cost  exceeding 
amount  mentioned  in  the  contract. — Columbia 
Security  Co.  t.  .^tna  Accident  Sc  liability  Co., 
183  P.  137. 

4=3 1 05  (4)  (Wash.)  A  pur^aser  is  warranted 
in  paying  purchase  price  to  seller's  agent  if  the 
agent  is  in  fact  authorized  to  receive  payment, 
or  the  seller  has  clothed  him  with  indicia  of 
authority  to  receive  payment,  as  by  intrusting 
bim  with  possession  of  the  goods. — Petersen  t. 
Pacific  American  Fisheries,  183  P.  79. 

Where  a  lease  required  the  lessee  to  sell  cer- 
tain stock  of  the  lessor,  the  lessor's  action  in 
assisting  lessee  to  make  the  sale  did  not  revoke 
the  lessee's  powers  under  the  lease,  or  require 
a  purchaser  to  pay  the  pnrchase  price  direct  to 
the  lessor. — Id. 

9s>l06  (Gal.)  Where  stockholder,  upon  request 
of  president  of  corporation,  gave  bank  note  to 
secure  loan  to  corporation,  the  president  was 
not  stockholder's  ostensible  agent  to  receive  the 
collateral  upon  payment  of  note,  though  presi- 
dent bad  theretofore  made  partial  payment  on 
note  and  secured  extension  thereof,  since  bank 
should  have  assumed  that  president,  in  making 
such  payment,  acted  for  himself  and  corpora- 
tion and  not  for  stockholder,  and  since  au- 
thority to  make  partial  payment,  even  if  it  did 
exist,  did  not,  under  Civ.  Code,  H  2300,  2317, 
create  oetennbl«  authority  to  receive  the  col- 
lateral.—Poat  V.  City  and  County  Bank,  183  P. 
802. 

That  one  has  been  given  authority  to  make 
Payment  on  note  does  not,  under  Civ.  Code,  If 
2S0O,  2317,  make  him  the  maker's  ostensible 
agent  to  receive  security  deposited  with  payee. 
— Id. 

Where  stockholder's  note,  given  bank  to  secure 
loan  to  corporation,  provided  that  the  collateral 
should  be  returned  to  stockholder,  bank,  in  de- 
livering collateral  to  president  of  the  corpora- 
tion upon  president's  payment  of  note  without  a 
written  order  from  stockholder,  or  communicat- 
ing with  sto«Uiolder  before  so  doing,  failed  to 
exercise  ordinary  care  within  Oiv.  Code,  i  2334, 
makina  principri  bound  by  acts  of  agent  under 
ostennble  authority  where  person  without  want 
of  ordinary  care  liaa  incurred  a  liabili^  or  part- 
ed with  value  upon  faith  thereof.— Id. 

Where  one  who  bad  previously  made  partial 
payment  on  note  purported  to  be  maker's  agent, 
and  in  paying  up  note  claimed  to  have  authority 
to  receive  the  collateral,  payee,  i&  reposing  con- 
fidence in  purported  agent  and  in  delivering 
collateral  without  ascortainiug  whether  he  in 
fact  had  authority,  is  liable  for  loss  upon  pur- 
ported agent's  conversion  of  ooUateraL  under 
Civ.  Code,  §  3543.— Id. 

$=>  119  (1)  (Wash.)  Presumptively  an  agent 
employed  to  make  contracts  has  no  power  to 
rescind  them,  his  duty  being  to  acquire  interests, 
•nd  not  to  give  them  away,  while  he  has  no  im- 
plied power  to  waive  or  give  up  rights  or  in- 
terests of  his  principal. — Bernstein  v.  Schwartz, 
183  P.  105. 

.4=3120  (6)  (Wash.)  In  an  action  for  damages 
for  breach  of  a  contract  to  purchase  scrap  iron, 
evidence  was  inadmissible  to  show  a  special 
agency  in  plaintiff's  salesman  to  make  contracts 
with  a  particular  person  or  company  other  than 
defendant  buyers— Bernstein  t.  Schwartz,  183  P. 
106. 

(B)  Vndlnelosed  Aceaer. 

«=»I43(2)  (CaLApp.)  The  benefits  to  be  derived 
from  a  transaction  may  always  be  assigned,  and 
they  may  likewise  always  be  enforced  by  an  un- 
disclosed principal,  where  full  consideration 
has  been  rendered  by  the  agent. — Hay  t.  Hol- 
llngsworth,  IKl  P.  582. 

4=»I43  (2)  (Wash.)  Owner  could  bring  action 
6n  contractor's  bond,  though  its  secretary  and 
general  manager  was  named  as  owner  in  bond. 
— Columbia  Security  Co.  v.  .£itua  Accident  & 
liability  Co.,  188  P.  137. 


(O)   VnantborlBed  and  'Wrongtal  Aatm. 

4=>l60i/2  (Wash.)  Payment  to  an  authorized 
agent  discharges  the  indebtedness,  although  the 
agent  misappropriates  the  payment. — Petersen  v. 
Pacific  American  Fisheries,  183  P.  79. 

(D)  Rattllcatlon. 

®s>l72  (N.M.)  Principal  must  ratify  whole  o( 
agent's  unauthorized  act,  or  not  at  all,  and  can- 
not accept  its  beneficial  results,  and  at  same 
time  avoid  its  burdens.— Lawrence  Coal  Co.  v. 
Shanklin.  183  P.  436. 

(F)  Aetlona. 

4=9 1 88  (CalApp.)  In  suit  by  an  undisclosed 
principal  for  breach  of  a  contract  to  convey, 
it  was  not  necessary  that  the  agent  of  plaintUI 
be  joined  as  a  party  because  of  some  after  in- 
terest which  he  was  to  have  in  the  land,  had  it 
been  secured.— Hay  v.  Hollingsworth,  183  P. 
682. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  4=9l87,  1039;  Canals, 
4=>1(>;  Contracts,  4=»34;  Guaranty;  Guard- 
ian and  Ward,  «=9l76,  182;  Indemnity;  Me- 
chanics' Liens,  4=>264,  316;  Pleading,  4=> 
812;  Witnesses,  4=9306. 

H.  VATUBE  Air6  EXTENT  OF  VM.-  . 
BIUTT  OF   SUIIETT. 

4=>87  (Wash.)  Actual  breach  of  contractor's 
bond  occurs  when  liens  are  filed  and  established 
by  the  judgment  of  the  court.— CJolumbia  Secu- 
rity Co.  V.  JEtitu  Accident  ft  liability  Co..  183 
P.  137. 

m.  DI80HABOE  OF  8TTRETT. 

4=s>88  (Cal.App.)  Acceptance  by  a  landlord 
from  his  tenants  of  a  reduced  rent  for  several 
months,  for  which  he  gave  receipts  in  fml,  in 
no  way  altered  or  extended  the  liability  of  the 
sureties  on  the  tenants'  bond  in  the  penal  sum 
of  $3,000  to  work  their  discharge.— Dodge  y, 
ChapAan,  183  P.  966. 

4=999  (CalApp.)  Sureties  on  the  bond  of  ten- 
ants were  not  released  as  for  an^  alteration  of 
the  tenant's  contract  by  tJie  landlord's  act  in 
accepting  for  several  months  amounts  of  rent 
less  than  was  due  under  the  lease,  for  which 
he  gave  receipts  in  full.— Dodge  v.  Chapman, 
183  P.  066. 

4s»  101(1)  (Cal.App.)  The  doctrine  that  the 
agreement  by  which  an  existing  contract  is 
changed  must  be  valid  and  binding  in  order  to 
discharge  the  surety  has  no  application' .  to  a 
case  where  the  agreement  is  by  way  of  altera- 
tion of  the  original  instrument — Nissan  v. 
Ehrenpfort,  183  P.-  956. 

4=>l  15(1)  (Cal.)  In  an  action  by  a  contractor 
upon  a  bond  of  a  subcontractor  guaranteeing 
performance  of  the  contract,  the  effect  of  con- 
tractor's premature  payment  of  subcontractor's 
defaults  would  not  be  to  release  the .  surety 
from  the  whole  bond,  but  only  from  the  amount 
«o  paid.— Siegel  v.  Hecbler,  183  P.  664. 

Where  a  subcontract  provided  tbM  subcon- 
tractor should  save  contractor  free  and  harm- 
less from  any  liability  that -might  accrue  from 
the  former's  default,  and  sniicontractor's  b<md 
bound  the  surety  company  to  the  performance 
of  such  covenant,  upon  breach  by  subcontractor, 
the  contractor's  immediate  payment  of  parties 
performing  work  and  furnishing  material,  whs 
were  entitled  to  a  lien  nnder  Code  Civ.  Proc. 
{{  1184,  1187,  was  not  premature,  and  did 
not  violate  the  contract  or  affeot  the  bond's 
validity.— Id. 

4=>I28(1)  (Wash.)  Mere  silence  on  the  part  of 
a  surety  when  informed  of  a  subsequent  modifi- 
cation by  the  principal  and  creditor  of  an  out- 
standing contract,  theretofore  signed  by  them 
and  surety,  does  not  imply  assent  on  surety's 
part. — Columbia  Security  Co.  v.  ^tna  Accident 
&  Liability  Co.,  183  P.  137. 
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4s>l29  (2)  (Wash.)  Increase  of  more  than  20 
per  cent,  in  coat  of  work  without  written  consent 
of  surety  on  contractor's  bond,  in  violation  of 

grovision  of  bond,  was  not  fatal  to  action  on 
ond,  where  such  increase  resulted  from  unau- 
thorized order  of  architect,  and  where  surety 
had  signed  bond  with  knowledge  that  changes  in 
plans  and  specifications  made  such  increase 
necessary. — Columbia  Security  Co.  v.  .ffitna  Ac- 
cident &  LlabUity  Co.,  183  P.  137. 

Surety,  having  signed  contractor's  bond  with 
knowledge  of  changes  in  plans  and  specifications, 
which  changes  were  made  ^rior  to  such  signing, 
is  estopped  to  assert  invahdity  of  bond  by  rea- 
son  of   changes. — Id. 

IV.  BEMEDIBS   OF  OREDITOBS. 

^=3149  (Wash.)  The  reasonableness  and  en- 
forceability of  a  provision  of  contractor's  bond, 
limiting  time  within  which  action  shall  be  com- 
menced for  a  breach,  depends  not  alone  upon 
the  words  of  the  bond  and  the  contract,  but  also 
upon  the  facts  of  the  particular  case. — Columbia 
Security  Co.  v.  .^tna  Accident  &  Liability  Co., 
183  P.  137. 

Provision  of  contractor's  bond,  requiring  suit 
to  be  brought  within  six  months  after  date  fixed 
in  contract  for  completion  of  work,  did  not  pre- 
clude owner  from  bringing  action  on  bond  after 
expiration  of  such  period,  where  surety  had  in- 
duced owner  to  delay  commencement  of  suit 

PRISONS. 

See  Criminal  Law,  ^=31144. 

PRIVATE  STATUTL 

See  States,  «=»131. 

PRIVILEGE. 

See  Constitutional  Law,  $=3206. 

PROCESS. 

See  Appeal  and  Error,  «s»916:  Courts,  *»11; 
Dismissal  and  Nonsuit,  «ss>60;  Drains,  «=> 
90;   Parties,  «=995. 

XX.  SERVICE. 
<D)  Prlvllevea  aad  BxampUona. 

«s>IIS  (Cal.)  Where  plaintitC  in  action  pend- 
ing in  another  state  comes  into  this  state  to 
attend  the  taking  of  a  deposition  by  his  adver- 
sary he  is  subject  to  service  of  a  summqns. — 
Hand  v.  Superior  Court  of  Los  Angeles  County, 
183  P.  456. 

PROFITS. 

See  Joint  Adventures,  4=»7. 

PROHIBITION. 

See  Courts,  «=>99,  212;    Divorce,  4=»182. 

I.  NATURE  AMD  OROTTNSS. 

0s»3  (2)  (CaLApp.)  Where  court  set  aside  ver- 
dict for  defendant  and  entered  judgment  for 
plaintiff,  defendant's  remedy  is  not  by  writ  of 
prohibition,  even  though  court  acted  without 
jurisdiction,  he  having  bad  a  plain,  speedy,  and 
adequate  remedy  by  appeal  from  judgment  ren- 
dered.—Dickerson  V.  Superior  Court  in  and  for 
Imperial  County,  183  P.  235. 
«=s>3  (S)  (CaLApp.)  That  petitioner  for  writ  of 
prohibition  is  unable,  by  reason  of  his  financial 
condition,  to  comply  with  the  statute  by  giving 
undertaking  giving  him  right  to  retain  posses- 
sion of  property  is  immaterial,  and  does  not 
affect  the  question  of  adequacy  of  remedy  afford- 
ed by  appeal.— Dickerson  v.  Superior  Court  in 
and  for  Imperial  County,  183  P.  235. 
9=3 10  (2)  (Cal.App.)  If,  upon  the  assumption 
that  an  action  is  one  of  law,  the  court  submits 
tlie  case  to  a  jury,  and  thereafter,  upon  rendition 
of  verdict,  concludes  that  issues  are  of  an  equi- 


table character  and  repudiates  the  verdict,  sudi 
ruling,  like  the  denial  of  the  jury  trial  to  one 
entitled  thereto,  is  not  in  excess  of  jurisdiction. 
— Dickerson  v.  Superior  Court  in  and  for  Im- 
perial County,  183  P.  235. 

$=3 1 1  (Cal.App.)  If,  upon  the  assumption  that 
an  action  is  one  of  law,  the  court  submits  the 
case  to  a  jiiry,  and  thereafter,  upon  rendition  of 
verdict,  concludes  that  issues  are  of  an  equitable 
character  and  repudiates  the  verdict,  such  rul- 
ing, like  the  denial  of  jury  trial  to  one  entitled 
thereto,  is  mere  error  committed  in  the  course  of 
trial,  and  not  in  excess  of  jurisdiction.— Dicker- 
son  V.  Superior  Court  in  and  for  Imperial  Comi- 
ty, 183  P.  235. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Animals,  $;=>2. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ®=3269-530. 

PUBLIC  LANDS. 

See  Mandamus.  4s»14;    Mines  and  Ifinerala, 

«a»&-2». 

n.  SVRVET  AWP  PISrOSAL  OF  I^AIfDB 
OF  UNITED  STATES. 
(A)  Surveys. 
9=»26  (Or.)  Evidence  to  show  a  mistake  in  a 
United  States  survey,  which  has  been  acted  on 
and  upheld  by  its  Land  Department  and  is  pre- 
sumed to  be  correct,  held'  not  of  the  clear  and 
cogent  character  necessary  to  authorise  the 
court  to  correct  it,  and  overthrow  the  credit 
due  it  as  established  by  the  field  notes. — Robert- 
son V,  Martin,  183  P.  661. 

(B)  Bntrtea,  Sales,  and  Possessory  lUvMa. 

4=335  (5)  (Wash.)  The  only  vested  right  acquir- 
ed by  one  who  snccessfully  contests  homestead 
entry  is  the  preference  right  for  30  days,  under 
Act  Cong.  May  14,  1880.  f  2  (U.  a  Comp.  St. 
{  4587),  to  enter  upon  the  lands,  no  vested  in* 
terest  in  the  land  Itself  having  been  acquired, 
and  the  government  having  the  right  between 
date  of  contest  and  contestant's  entry  upon  land 
to  change  the  rules  relating  to  acquisition  of  tiie 
land.— Brown  v.  Baker,  188  P.  89. 

Filing  of  application  to  purchase  land  creates 
no  vested  light  in  the  land,  and  does  not  affect 
the  right  of  the  government  to  diange  tlie  land 
rules  or  to  entirely  withdraw  the  land  from 
sale. — Id. 

«=»38  (Wash.)  Timber  and  Stxne  Act,  i  1  (U. 
S.  Comp.  St  i  4671),  anthorizing  sale  of  survey- 
ed public  lands  valuable  chiefly  for  timber,  "at 
the  minimum  price  of  $2.60  per  acre,"  did  not 
preclude  land  office  from  fixing  a.  greater  price; 
the  words  "minimum  price"  meaning  the  lowest 
price,  and  not  a  fixed  price.— Brown  y.  Baker, 
183  P.  89. 

(D  Proceedings  tn  Land  OIBee. 

«=>I06(1)  (Okl.)  Dedsions  of  officers  of  Land 
Department  on  controverted  questions  of  fact, 
in  the  absence  of  fraud,  imposition,  or  mistake, 
are  final,  except  as  they  may  be  reversed  on 
appeal  to  that  department— Mortgage  &  De- 
benture Co.  V.  Rhodes,  183  P.  481. 

(K)  Remedies  la  Cases  of  Fraud,  Mistake, 
or  Trust. 

€=3 1 25  (Okl.)  Courts  of  equity,  in  proper  cases, 
may  sfford  relief  to  a  party,  where  new  evidence 
is  discovered,  which,  u  possessed  and  presented 
at  the  time,  would  have  changed  the  action  of 
the  Land  Department— Mortgage  &  Debenture 
Co.  V.  Rhodes,  183  P.  481. 
9=>I28  (Okl.)  Evidence  in  action  to  have  a  re- 
sulting trust  declared  in  land  entered  and  proved 
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np  by  defendant  under  the  homestead  laws  of  the 
Vnited  States  held  to  sustain  a  judgment  deny- 
ing relief.— Wheeler  v.  Widener.  183  V.  407. 
•s>l28  (Okl.)  Where  homestead  entrj^men,  hav- 
ing right  to  have  a  patent  issued,  disposed  of 
her  homestead  by  will,  and  died  before  final 
proof,  and  on  application  of  a  daogbter  and  dev- 
isee a  patent  was  issued  to  heirs  of  entryman, 
jind  in  a  devisees'  action  to  declare  a  resulting 
trust  it  appeared  that  patent  was  either  issued 
erroneously  with  knowledge  of  will,  or  on  final 
proof  which  intentionally  or  inadvertently  failed 
to  disclose  that  fact,  a  proper  case  for  equitable 
relief  was  presented,  in  view  of  Rev.  St.  U.  S. 
1 2201  (U.  S.  Comp.  St.  |  4532).— Mortgage  & 
Debenture  Co.  v.  Rhodes,  183  P.  481. 

(H)  Ooa^craneea,  Contraeta,  and   Bxemp- 
ttona. 

«=»r35(2)  (OkU  Under  Rev.  St.  U.  S.  S  2281 
(tr.  S.  Comp.  St.  §  4532),  where  a  homestead 
entryman  complies  fnlly  with  the  homestead 
laws  of  the  United  States,  but  dies  before  mak- 
ing final  proof,  he  is  entitled  to  dispose  of  his 
homestead  by  will. — Mortgage  &  Debenture  Co. 
V.  Rhodes.  183  P.  481. 

®=>i39  (Qkl.)  Contracts  concerning  the  pur- 
chase and  conveyance  of  public  land,  made  prior 
to  the  entry  and  proving  np  of  the  homestead 
claim,  violate  the  spirit  of  the  laws  of  the  Unit- 
ed States,  and  are  in  fraud  thereof,  and  cannot 
he  enforced  by  a  court  of  equity.— TVheeler  v. 
Widener,  183  P.  407. 

m.  DISPOSAI.  OF  rANBS  OF  THE 
STATES. 

«=»f87'A  [New,  vol.  8A  Key-No.  SerieBl. 

(Wyo.)  TTie  purchaser  of  school  land 
from  the  state  must,  as  provided  by  Comp.  St. 
1910,   S   632,   pay  prior  lessee   thereof  the  ap- 

£  raised  value  of  irrigation  ditches  made  by 
Lm  thereon  and  water  rights  acquired  by  him 
therefor,  and  not  the  Mate,  as  indicated  by  sec- 
tion 616;  the  provision  of  section  632  to  that 
effect  being  the  later  enactment,  and  so  control- 
Ung.— State  v.  Carey,  183  P.  785. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Electricity;    Railroads. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Abatement  and  Revival,  ^=941;  Adverse 
Possession,  €=:366;  Appeal  and  iJrror,  €=> 
1043;  Boundaries,  9s>35;  Covenants,  €=> 
81;  Judgment,  €=>682;  Vendor  and  Pur- 
chaser, €=^49,  85. 

X.  BIGHT  OF  ACTION  AND  DEFENSES. 

4=»2  (Cal.App.)  A  general  demurrer  to  a  com- 
plaint seeking  a  judgment  determining  that 
plaintiff  was  the  sole  own^r  of  certain  prom- 
issory notes  secured  by  mortgages,  should  have 
been  sustained  because  an  action  to  quiet  title 
to  personal  property  does  not  lie. — Hale  v. 
Kennedy,  183  P.  723. 

«=»6  (Cal.App.)  The  holder  of  the  legal  title 
may  maintain  an  action  to  (juiet  title  against 
any  one  claiming  an  adverse  interest. — Noyes  v, 
Huffman,  183  P.  284. 

«=I0(2)  (Cal.App.)  Under  Code  Civ.  Proc.  | 
700,  as  to  execution  sale  of  real  property, 
where  land  fraudulently  conveyed  was  sold  un- 
der execution  in  favor  of  a  creditor  and  bid 
in  by  him,  he  acquired,  by  virtue  of  the  sheriff's 
certificate  and  the  sale,  the  legal  title,  and  not 
merely  an  equitable  interest  in  the  land,  and 
could  therefore  maintain  action,  by  cross-com- 

Slaint  in  partition  suit,   against  debtor's  ven- 
ee.— Wangenheim  v.  Garner,   183  P.  670. 

183  p.-es 


^»I5  (Gal.)  In  a  suit  to  quiet  title  against 
building  restrictions,  e  judgment,  not  mere^ 
denying  plaintiff  relief,  but  affirmatively  hold- 
ing plaintiff's  land  subject  to  such  restrictions, 
cannot  be  upheld  on  the  ground  that  plaintiff's 
seeking  to  escape  from  the  restrictions  is  in- 
equitable, where  such  restrictions  do  not  in 
fact  exist  so  far  as  defendants  are  concerned. 
—Werner  v.  Graham,  183  P.  945. 

n.   PROCEEDINGS   AND   BEI.IEF. 

^=>35(1)  (CalApp.)  An  allegation  in  a  suit  to 
quiet  title  that  toe  plaintiff,  is  the  owner  of  the 
land  in  possession  of  it  is  sufficient,  even  though 
plaintiffs  right  of  recovery  depends  upon 
whether  or  not  there  was  an  agreed  boundary 
line.— Doyle  v.  Bradshaw.  183  P.  185. 
<8s>43  (CaLApp.)  Where  land  fraudulently  con- 
veyed was  sold  under  execution  in  favor  of 
a  creditor,  and  bid  in  by  him,  and  in  partition 
suit  involving  such  land  the  creditor  cross- 
complained  against  the  vendee  of  the  debtor, 
the  creditor  might,  as  against  such  vendee,  in- 
troduce evidence  to  show  that  the  vendee's 
deed  was  in  fraud  of  creditors,  although  fraud 
was  not  pleaded  in  the  cross-complaint;  such 
frand  being  matter  in  avoidance  of  the  ven- 
dee's answer,  setting  up  title  based  on  such 
deed.— Wangenheim  y.  Oamer,  183  P.  670. 
«=>5I  (Cal.App.)  If  a  defendant  in  an  action 
to  quiet  title  shows  an  equitable  right  to  have 
the  legal  title  conveyed  to  him  the  court  may, 
in  the  exercise  of  its  chancery  powers,  grant  the 
proper  relief,  under  Code  Civ.  Proc.  |  738,  pro- 
viding that  all  questions  not  exclusively  of 
£  rebate  jurisdiction  shall  be  finally  determined 
1  such  actions.— Noyes  v.  Huffman,  1SS  P.  284. 


QUITCLAIM. 

s>26;    Vendor   a 

QUO  WARRANTO. 

id  Reviva 

RACE. 


See    Deeds,    9s»26;    Vendor   and   Purchaser, 
«=s>224. 


See  Abatement  and  Revival,  ^=^1,  47;    Di- 
vorce, «S9239. 


See  Deeds,  4=9l49. 

RAILROADS. 

See  Constitutional  Law,  €=>245;  Mines  and 
Minerals,  <S=»9;  Waters  and  Water  Courses, 
«J=5>179. 

X.  OPERATION. 

(P)  Accidenta    at    Croaalnsa. 

«=>348(4)  (Cal.App.)  In  action  for  death  of 
an  occupant  of  an  automobile  struck  by  a  train, 
pushed  around  a  curve  without  the  warning 
signals  required  by  Civ.  Code,  |  486,  and  with- 
out attaching  the  air  brakes,  evidence  Acid  to 
warrant  a  finding  that  railroad  was  negligent 
— MoClure  v.  Southern  Pac.  Co.,  183  P.  248; 
Scherrer  v.  Same,  Id.  250. 

'S=>350(7)  (Wash.)  Where  there  was  no  positive 
testimony  that  a  wbistle  was  sounded  for  the 
crossing  at  which  plaintiffs  automobile  was 
struck  by  an  interurban  car,  and  the  negative 
testimony,  to  the  effect  that  the  witnesses  neard 
no  approaching  signal,  but  did  hear  a  "little 
toot"  when  the  motorman  first  saw  the  automo- 
bile, the  question  of  negligence  was  for  the  jury. 
—Kent  V.  Walla  Walla  Valley  Ry.  Co.,  183  P.  fS7. 
ies>350(17)  (CaLApp.)  Where  a  railroad  track 
was  obscured  because  it  was  constructed  in  a 
narrow  cut  and  was  covered  with  dirt  at  the 
crossing,  and  the  position  of  crossing  sign  was 
such  that  it  could  not  be  seen  by  the  occupants 
of  an  automobile,  who  were  strangers,  unaware 
of  railroad's  existence,  the  question  whether 
their  failure  to  stop,  look,  and  listen,  consti- 
tuted contributory  negligence,  was  for  the  jury. 
— McClure  v.  Southern  Pac.  Co.,  183  P.  248; 
Scherrer  r.  Same,  Id.  250. 
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'«=93S0(22)  (Wash.)  Whether  the  driver  of  an 
automobile  struck  at  an  interurban  railway 
•<T08sing,  was  guilt;  of  contributory  negUgence 
in  proceeding  from  behind  a  small  service  sta- 
tion to  cross  the  track  without  stopping  held 
for  the  jury.— Kent.  v.  Walla  Walla  Valley 
By.  Co.,  183  P.  87. 

RAPE. 

See  Criminal  Law,  <Ssa673,  1170. 

RATIFICATION. 

See  CorporatioDS,  4=9426;  Principal  and  Agent, 


«=>17; 


ppor 
1% 


REAL  ACTIONS. 


See  Ejectment;  Forcible  Kntry  and  Detainer; 
Partition;    Quieting  Title. 

RECEIVERS. 

See  Appeal  and  Error,  <S=»920,  1024,  1043, 
1097;  Divorce,  «=:»287,  286;  Limitation  of 
Actions,  ®~»69. 

I.  HATITBE  AND  GROUNSS  OF  KE- 

OEIVXiRSHIF. 

(X)  Nature  and  Snbjeota  ot  Remedy. 

«S=>8  (CaLApp.)  IBquity  has  inherent  power  in 
aid  of  its  jnrisdiction  to  appoint  receivers,  and 
the  exercise  of  the  power  rests  very  largely  in 
the  discretion  of  the"  chancellor.— Davies  v. 
BamtrdeU,  183  P.  702. 

RECORDS. 

See  Appeal  and  Error,  «=»499-714,  744,  757, 
766,  918,  1094,  1106;  Certiorari,  «=360; 
Chattel  Mortgages,  iS=»60,  85,  90;    Criminal 

•  Law,  «=>595,  1088-1124,  1144,  1178,  1184; 
Dedication,  <g=3l9,  37,  41;  Deeds.  «=>60; 
Evidence,  <8=»178;  Highways,  <S=»90;  Judg- 
ment, ®=>800;  Mines  and  Minerals,  $=>2d; 
Vendor  and  Purchaser,  4=3231. 

«=>I7(2,3)  (N.M.)  The  district  court,  independ- 
ently of  statute,  may  restore  its  lost  records, 
either  before  or  after  judgment.— Springer  v. 
Wasson.  183  P.  398. 

4=>i7(9)  (N.M.)  Bestored  lost  records  of  court 
have  the  same  force  and  effect  and  evidentiary 
value  as  the  originals,  if  existing. — Springer  v. 
Wasson,  183  P.  398. 

In  a  collateral  proceeding,  the  district  court's 
order  and  judgment,  restoring  its  lost  records, 
cannot  be  successfully  attacked  on  ground  that 
a  party  to  the  suit  was  not  served  with  notice 
of  the  motion  therefor  and  given  an  opportunity 
to  contest  it.  without  evidence  of  such  facts.— Id. 

On  collateral  attack  upon  an  order  and  judg- 
ment Of  the  district  court  restoring  its  lost  rec- 
ords, the  presumption  will  be  indulged  that  the 
.order  and  judgment  were  entered  with  true  re- 
gard to  the  proper  practice  and  procedure.— Id. 

REFERENCE. 

See  Attorney  and  Client,  ^»54. 

REFERENDUM. 

See  Statutes,  <S=>174,  176. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  «=>1010;  Contracts, 
^^99;  Equity,  ^=339;  Limitation  of  Ac- 
tions, «=>179;    Pleading,  <8=>34. 

I.  RIGHT  OF  ACTION  AMD  DEFENSES. 

€=>25  (Or.)  Where  both  plaintiff,  seeking  to 
reform  a  deed  by  striking  out  a  clause  assum- 
ing  a  mortgage  made  by  his  grantors  to  mort- 
gagee, and  bis  grantors,  agree  that  the  clause 
Was  inserted  by  mistake,  and  no  clement  of  es- 
toppel being  available  to  the  mortgagee,  who 
was  not  induced  by  the  assumption  provision  to 


change  bis  position  to  his  disadvantage,  held, 
that  purchaser  was  not  guilty  of  such  negligence 
in  failing  to  read  the  deed  prepared  by  his 
own  stenographer,  and  executed  and  recorded 
by  his  grantors,  as  would  prevent  reformation 
of  the  deed.— Welch  v.  Johnson,  183  P.  776. 

n.   PROOEEDINOS  AND  REUEF. 

4s»33  (Or.)  In  a  suit  to  reform  a  deed  by 
striking  out  the  clause  obligating  purchaser  to 
pay  a  note  and  mortgage,  purchaser's  gran- 
tors, as  well  as  their  mortgagee,  should  be  made 
parties.— Welch  v.  Johnson,  183  P.  776. 
4=>44  (Cal.App.)  In  proceedings  to  revise  « 
written  instrument,  evidence  of  the  agreement's 
purpose  and  of  negotiations  leading  to  its  execu- 
tion held  admissible.- liousb  v.  Eirkman,  183 
P.  353. 

«=947  (Cal.App.)  Where  sicn  painter  con- 
tracted with  real  estate  firm  to  purchase  a  lot 
owned  one-half  by  tlie  firm  and  one-half  by  un- 
disclosed co-owners,  and  collaterally  contracted 
that  he  might  pay  the  purchase  price  install- 
ments, by  one-third  of  his  monthly  bills  for  8i|^ 
painting,  in  his  suit  against  the  firm  and  undis- 
closed co-owners  for  reformation  of  the  eon- 
tract  and  for  recovery  of  sums  paid  thereon, 
judgment  for  defendants,  foreclosing  pkiintifiT* 
interest  in  the  lot  unless  balance  of  purchase 
price  was  paid,  cannot  be  supported  on  theory 
that  firm  had  no  authority  to  bind  the  co-owners 
by  the  collateral  agreement  as  well  as  the  land 
sale,  for  in  such  case,  the  contracts  being  in- 
separable, there  would  be  no  contract  at  all 
binding  plaintiff,  and  he  should  have  had  judg- 
ment for  at  least  the  portion  of  the  purchase 
price  paid.— McAuliS  v.  McFadden,  183  P.  870. 

REHEARING. 

See  Appeal  and  Error,  «s»833;  Jndgment,  4=9 
328. 

RELEASE. 

See  Attorney  and  Client,  4=>101:  Covenants, 
4=972;  Mortgages,  4=s>309;  Principal  and 
Surety,  4=9ll5. 

RELIEF  STATUTE. 

See  States,  «s»l31. 

REPLEVIN. 

See  Appeal  and  Error,  4=>768. 

t.  BIOHT  OF  ACTION  AND  DEFENSES. 

4=>I0  (Xev.)  To  enable  a  plaintiff  to  recover 
in  replevin,  the  specific  property  must  be  in 
tlie  possession  of  the  defendant  at  the  com- 
mencement of  the  action.— Nielsen  ▼.  Rebard, 
183  P.  984. 

IV.  PLEADING  AND  EVIDENCE. 

4=>72  (Cal.App.)  In  a  claim  and  delivery  case, 
evidence  that  plaintiff  paid  defendant  for  cer- 
tain number  of  mules,  but  that  defendant  de- 
livered three  less  than  stipulated  number,  held 
to  sustain  trial  court's  finding  that  plaintiff 
was  entitled  to  possession  of  the  three  animals 
in  question. — Harmon  v.  Keogh,  183  P.  201. 

V.  DAMAGES. 

4=>79  (Cal.)  Parties  whose  property  was  taken 
ander  replevin  process  are  not  entitled  to  re- 
cover interest  on  the  value  of  the  property 
which  was  destroyed  while  in  possession  dE  the 
plaintifC  in  replevin,  together  with  damages  for 
the  withholding  ot  the  property.— Nahhas  v. 
Browning,  183  P.  442. 

4=>83  (Cal.)  One  whose  property  is  taken  in 
replevin  suit  is  not  confined  to  interest  as  on  the 
value  of  the  property  as  damages,  if  he  can  es- 
tablish the  fact  that  the  value  of  the  use  of  the 
property  Exceeds  the  interest. — Nahhas  t.  Brown- 
ing, 183  P.  442. 
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Vn.  LIABIUtTXBS  ON  BOMOS  AND 
UHDEKTAKINGS. 

^=>I24(3)  (Cal.)  Plaintiff  in  replevin  cannot,  by 
dismissine  his  action  after  destruction  of  the 
property  by  fire,  deprive  defendants  of  the  right 
given  them,  by  Code  Civ.  Proc.  §  667,  to  recover 
damages  on  the  replevin  bond  for  the  taking  and 
withholding  of  the  property. — Nahhas  v.  Brown- 
LDg,  183  P.  442. 

Where,  after  plaintiifs  in  replevin  obtained 
property  by  replevin  process,  it  was  destroyed 
by  fire,  the  owners  may  recover,  in  suit  on  re- 

g levin  bond,  not  only  the  value  of  the  property, 
ut  damages  for  withholding,  and  they  are  not 
restricted  to  interest  on  the  value  of  the  prop- 
erty, upon  the  theory  that  taking  was  a  convei- 
aion.— Id. 

REPORTS. 

See  Attorney   and   Client,   ®=»54;    Highways, 

REPURCHASE.     ' 

See  Vendor  and  Purchaser,  4b9S4.        ' 

RETROSPECTIVE  LAWS. 

See  Statutes,  <©=>263-270. 


See  Taxation. 


REVENUE. 


REVIEW. 

See  Appeal  and  Error ;   Certiorari. 

.  RIOT. 

See  Criminal  Law,  9=»1172. 
«=»l  (Okl.Cr.App.)  Rev.  Laws  1910,  I  2659, 
subda.  3  and  4,  relating  to  punishment  for  riot, 
contain  no  definition  of  the  crime  of  riot ;  that 
crime  being  defined  by  section  2558. — Johnson  y. 
State,  183  P.  926. 

RISKS. 

See  Master  and  Servant,  <8=»204-217. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  «s>1184. 

RODENTS. 

See  Counties,  «=>216. 

SABOTAGE 

See  Insurrection,  <g=>2;    Statutes,  ^so2Sl. 

SAFETY  APPLIANCE  ACT. 

See  Appeal  and  Error,  €=>930;  Jury,  ^=>32; 
Master  and  Servant,  <&='284,  291. 

SALES. 

See  Assault  and  Battery,  4=>15;  Bankruptcy, 
<8=>186;  Brokers,  <e=»88 ;  Chattel  Mortgages, 
«=s>225;  Corporations,  <g=>lie^  121,  155; 
Customs  and  Usages.  ^=3l3 ;  Evidence,  <S=> 
117,  178,  498;  Execution,  «=3242 ;  Frauds, 
Statute  of,  <8=989,  106,  109,  118,  158;  I.«nd- 
lord  and  Tenant,  ©=51 ;  Larcrny,  4=»60 ; 
Master  and  Servant,  <&=3318:  Patents,  "&=» 
214,  215;  Pleading,  «=»36;  Fledges,  ®=355, 
60;  Principal  and  Agent,  <S=>101,  105.  120; 
Sales,  «=367;  Tenancy  in  Common,  ®=»43; 
Trial,  ^=»62 ;  Trover  and  Conversion,  ®=330 ; 
Vendor  and  Purchaser. 

X.  REQUISITES  AND  VAIiIDFTT  OF 
OONTRAOT. 

«=»I2  (Cal.App.)  In  view  of  Civ.  Code,  f$  1039, 
1721,  defining  sales  and  transfers,  and  secticm 


1722,  declaring  what  property  may  be  subject 
to  sale,  and  section  rTSU,  providing  that  any 
property  which,  if  in  existeqce,  might  be  the 
subject  of  sale,  may  be  the  subject  of  an  agree- 
ment for  sale,  whether  in  existence  or  not,  a 
future  crop  of  beans,  not  yet  planted,  was  sub- 
ject to  sale  contract. — Hamilton  v.  Klinke,  183 
P.  675. 

€=»32  (CaLApp.)  Letters  and  telegrams  trans- 
mitted through  brokers  regarding  proposed  sal^ 
of  glycerine  held  not  to  establish  a  completed 
contract  between  the  parties,  in  view  of  the 
fact  that  their  minds  did  not  meet  on  terms  of 
payment,  and  that  both  parties  expected  to  re- 
duce the  understanding  to  a  more  formal  writ- 
ing.—Marx  &  Bawolle  ▼.  Standard  Soap  Co., 
ItS  P.  225. 

n.   OONSTBUOTION     OF     OONTRAOT. 

«8=»71(5)  (Cal.App.)  Under  Civ.  Code,  ii  1448- 
1450,  as  to  right  of  selection  where  an  obliga- 
tion requires  performance  of  one  of  two  acts  in 
the  alternative,  defendant,  who  contracted  to 
sell  to  plaintiffs  turkeys  "numbering  from  200 
head  to  1,200,"  to  be  delivered  "between  now 
and  Thanksgiving,"  having  delivered  none,  and 
refused  to  deliver  any,  lost  his  right  of  deter- 
mining the  number,  and  was  liable  for  damages 
on  the  basis  of  the  maximum  number.— Jacob- 
son-Reimers  Co.  v.  Tosai  Co.,  183  P.  466. 
«ss8l(5)  (CaLApp.)  Where  a  conti-act  ot  sale 
merely  provided  that  deliveries  were  to  be  taken 
before  September  1st,  in  the  absence  of  state- 
ment as  to  when  the  orders  for  and  specifica- 
tions of  the  goods  should  be  given,  the  law  will 
presume  they  were  intended  to  be  given  within 
a  reasonable  time  before  the  date  fixed  for  de- 
livery, especially  under  Civ.  Code,  Si  1655,  1667, 
providing  stipulations  necessary  to  make  a  con- 
tract reasonable  or  conformable  to  usage  are 
implied,  and  that  if  no  time  is  specified  for 
performance  .of  an  act  required,  reasonable 
time  is  allowed.— Charles  Boldt  Co.  r.  Julius 
Levin  Co.,  183  P.  200. 

®=>87(2)  (CaLApp.)  In  an  action  for  goods  sold 
and  delivered,  evidence  of  the  usual  time  re- 
quired and  allowed  for  the  filling  of  orders 
given  plaintiff  by  defendant  and  of  the  previous 
dealings  of  the  parties  with  respect  to  the  time 
allowed  for  the  filling  of  orders  and  of  similar 
matters,  held  relevant  on  the  issue  of  what  was 
a  reasonable  time  for  the  giving  of  orders  and 
specifications  before  the  time  for  delivery  fixed 
by  the  contract. — Charles  Boldt  Co.  v.  Julius 
Levin  Co..  183  P.  200. 

$=988,  (CaLApp.)  In  action'to  recover  for  goods 
sold  and  delivered  to  defendant,  it  was  the  duty 
of  the  trial  court  to  find  what  was  a  reasonable 
time  for  defendant  to  give  orders  for  and  specifi- 
cations of  the  goods  before  the  date  fixed  by 
the  contract  for  delivery;  the  contract  having 
been  silent  a;  to  when  ttie  orders  should  be 
given. — Charles  Boldt  Co.  v.  Julius  Levin  Co., 
183  P.  200. 

m.  MODIFICATION   OR    RESCISSION 
OF  CONTRACT. 

(A)    Br  .Aveement  of  PartieSk 

©=390  (Nev.)  In  action  for  purchase  price  of 
hay  destroyed  by  fire,  evidence  that  a  stick  was 
placed  in  the  hay  to  indicate  the  amount  covered 
by  the  sales  agreement,  held  immaterial  on  the 
question  whether  hay  subject  to  agreement  was 
ascertained  so  as  to  pass  title,  where  a  subse- 
quent written  agreement  fixed  exact  amount  of 
hay  sold. — CassinelU  v.  Humphrey  Supply  Co., 
183  P.  523. 

IV.  PERFORMANCE    OF    CONTRACT. 
(O  Dellverr  and  Aocepttimoe  of  Goodn. 

«»I82(1)  (Wash.)  In  an  action  for  breach  of 
a  contract  to  purchase  scrap  iron,  the  matters 
of  the  quality  or  identity  of  the  goods  and  of 
the  account  between  the  parties  were  questions 
of  fact  for  the  jury.— Bernstein  t.  Schwarti, 
183  P.  105. 


Digitized  by 


Google 


183  PACIFIC  BEPORTEB 


1076 


«s>l82(3)  (Cel.App.)  While  waiver  of  a  sales 
contract  breach  is  a  mixed  question  of  law  and 
fact,  yet,  when  but  one  inference  can  be  drawn 
from  the  facts,  it  is  not  error  for  the  court  to 
charge  that  these  facts  constitute  a  waiver. — 
Lompoc  I'roduce  &  Real  Estate  Co.  t.  Browne, 
183  P.  166. 

(D)  Payment  of  Price- 

tfs>l9e  (CaLApp.)  An^  breach  b^  plaintiff  buy- 
er of  a  contract  provision  requiring  him  to  pur- 
chase seed  for  defendant  seller  was  waived, 
as  a  matter  of  law,  where  defendant  retained 
a  partial  payment  and  kept  the  contract  open 
for  his  own  benefit  for  six  months,  without 
com]^aint  regarding  the  alleged  broach. — Lom- 
poc Produce  &  Real  Estate  Co.  v.  Browne,  183 
P.  166. 

V.  OPptATION  Ain>  EFFECT. 
(A)   Trsnafer  of  Title  »■  BetTreen  Partlea. 

^=s>l97  (Cal.App.)  A  contract  for  sale  of  an 
onplanted  crop  of  beans,  providing  that,  until 
the  bin  of  lading  or  warehouse  receipt  cover- 
ing them  was  received  by  the  vendee,  the  vendor 
agreed  to  assume  "all  risks  of  loss  or  damage 
to  said  beans,"  construed  as  passing  title. — 
Hamilton  v.  Klinke,  183  P.  675. 
€=3 1 99  (Cal.App.)  In  case  of  a  cash  sale,  where 
delivery  and  payment  are  concurrent  conditions, 
whether  or  not  the  seller  has  waived  the  condi- 
tion of  payment  is  a  question  of  intention. — 
People  V.  MUls  Sing,  183  P.  865. 
«=>I99  (Nev.)  Uniform  Sales  Act,  |  19,  pre- 
scribing several  rules  for  ascertaining  the  in- 
tent of  the  parties  as  to  when  title  passes,  mere- 
ly creates  presumptions  which  give  way  if  a 
contrary  intent  appears.— Casalnelli  v.  Hum- 
phrey Supply  Co.,  183  P.  623. 

Under  the  direct  provisions  of  Uniform  Sales 
Act,  §{  8,  22,  the  seller  must  bear  the  loss  of 
hay  covered  by  a  sales  agreement,  but  to  which 
title  had  not  passed,  when  it  burned  without  the 
fault  of  either  party. — Id. 
<8=3200(2)  (Nev.)  A  contract  nnder  which  all 
hay  in  certain  stocks  was  sold,  excepting  30  tons 
to  be  retained  by  the  sdler,  etc.,  keid  to  make 
measurement  of  the  hay  a  condition  precedent 
to  the  passing  of  title  despite  the  use  of  the 
word  "bought"  and  "sold"  in  the  contract.— 
Cassinelli  v.  Humphrey  Supply  Co.,  183  P.  523. 
«=»20l(l)  (CaLApp.)  Under  (Jiv.  Code,  §  1721, 
defining  a  sale,  as  between  the  parties,  a  sale 
may  be  completed  without  delivery.— Hamilton 
V.  Klinke,  183  P.  676. 

«=>20l(5)  (Nev.)  Uniform  Sales  Act,  $  19,  rule 
6,  creating  a  presumption  that  title  does  not 
imss  until  the  goods  have  been  delivered,  held 
inapplicable  to  an  agreement  under  which  cer- 
tain hay  was  to  be  constructively  delivered  im- 
mediately after  it  had  been  measured. — Cassi- 
nelli V.  Humphrey  Supply  Co.,  183  P.  523. 
<es3202(l)  (Cal.App.)  Knder  Civ.  Code,  J  1721, 
defining  a  sale,  as  between  the  parties  a  sale 
may  be  completed,  without  either  delivery  or 
payment  of  consideration.— Hamilton  v.  Klinke, 
183  P.  675. 

€=>202(1)  (Cal.App.)  Where  a. sale  is  a  cash 
sale,  delivery  of  the  goods  and  payment  of  the 
price  are  concurrent  acts.— People  v.  Mills  Sing, 
183  P.  805. 

€=>209  (Nev.)  Where  all  the  hay  in  certain 
stacks  was  sold  except  HO  tons  retained  by  the 
seller,  the  hay  sold  was  "siiecific  or  ascertained 
goods  within  Uniform  Sales  Act,  §  18,  provid- 
ing that  the  property  in  such  goods  is  transfer- 
red at  time  the  parties  intend.- Cassinelli  v. 
Humphrey  Supply  Co.,  183  P.  523. 

Uniform  Sales  Act,  S  10,  rule  1,  creating  a 
presumption  that  title  is  intended  to  pass  where 
there  is  an  unconditional  contract  to  sell  certain 
specific  goods  in  a  deliverable  state,  etc.,  held 
applicable  to  an  agreement  to  cell  all  the  bay 
In  certain  stacks  except  30  tons  to  be  retained 
by  the  seller. — Id. 

^^2l8>/2  (Cnl.App.)  An  absolute  delivery  of 
property  to  the  buyer  without  demand  for  the 


price  is  presnmptlTe  evidence  of  •  waiver  of 
the  condition  of  present  payment  and  of  a  will- 
ingness to  give  credit,  which  presumption  may 
be  rebutted  by  the  acts  and  declarations  of  the 
parties,  or  the  circumstances.— People  v.  Mills 
Sing  183  P.  865. 

Whether  delivery  of  goods  on  a  cash  sale 
without  payment  is  absolute,  so  as  to  pass  title, 
or  conditional,  so  that  title  does  not  pass,  de- 
pending, as  it  does,  on  the  intention  of  the  par- 
ties, the  intent  that  the  delivery  before  payment 
shall  be  conditional  may  be  inferred  nom  the 
acts  of  the  parties  and  the  circumstances,  and  is 
a  question  for  the  jury ;  an  express  declaration 
of  intention  to  insist  on  immediate  payment  not 
being  necessary. — Id. 

«=32l8i/2  (Nev.)  In  seller's  action  to  recover 
purchase  price  of  hay  whidi  defendant  claimed 
had  not  been  measured  so  as  to  pass  title  before 
it  was  accidentally  burned,  evidence  that  plain- 
tiff's sons  measured  the  hay  after  sales  contract 
was  executed,  but  before  date  agreed  upon  for 
measurement,  held  inadmissible  to  show  com- 
pliance'with  contract— Cassinelli  t.  Humphrey 
Supply  Co.,  188  P.  623. 

VI.  WAHRAirriES. 

9s>26l(4)  (CaLApp.)  Acceptance  of  order  for 
"export  cured"  codfish  amounted  to  a  warranty 
that  goods,  when  packed  for  shipment,  should 
measure  up,  in  regard  to  quality,  to  the  full 
meaning  of  the  term  "export  cured,"  although 
the  word  "warranty"  was  nowhere  need. — Bar- 
rios V.  Pacific  Stetes  Trading  Co.,  183  P.  236. 
€=9267  (CaLApp.)  Where  a  writing  exists  be- 
tween the  parties  to  a  sale,  the  extent  of  a 
warranty  made  is  limited  to  the  language  used. 
— American  Steel  Pipe  &  Tank  Co.  v.  Hub- 
bard, 183  P.  830. 

Where  a  writing  exists  between  the  parties  to 
a  sale,  the  extent  of  a  warranty  made  is  limited 
to  the  language  used,  and  parol  evidence  will 
not  be  admitted  to  extend,  enlarge,  or  modify 
that  which  the  writing  specifies. — Id. 
$=9280  (CaLApp.)  In  action  for  breach  of  war- 
ranty to  ship  "export  cured  codfish,"  it  was  not 
incumbent  upon  plaintiff  in  first  instance  to 
show  that  condition  "Perishable,  store  away 
from  boilers,"  stamped  on  the  packages,  had 
been  complied  with  during  the  shipment;  such 
condition  forming  no  part  of  the  contract  be- 
tween the  parties,  and  being  placed  upon  the 
outside  of  the  packages  by  the  packer  without 
any  knowledge  on  the  part  of  the  purchaser. — 
Barrios  v.  Pacific  SUtes  Trading  Co.,  183  P. 
236. 

®=3285(2)  (Okl.)  In  a  warrantv  provision  dut, 
if  binder  did  not  work  properly  on  first  day's 
use  b:^  buyer,  he  should  give  "Immediate  notice" 
in  writing  to  dealer,  specifying  the  defects,  that 
term  ordinarily  means  due  diligence  in  a  rea- 
sonably prompt  time  as  nature  and  circum- 
stances of  particular  case  demand.— Moline  Plow 
Co.  V.  Adair,  183  P.  499. 

<S=287(1)  (C!al.App.)  Where  plaintiff  seUer  did 
not  deliver  the  character  of  goods  it  had  agreed 
to  sell,  defendant  buyer  was  justified  in  reject- 
ing them,  and  no  oMigation  rested  upon  it  to 
tender  their  return,  etc — Pacific  Western  Com- 
mercial Co.  T.  Western  Wholesale  Drug  Co., 
laS  V.  287. 

<S=»288(2)  (Cal.App.)  A  buyer  was  entitled  to 
ruly  upon  the  assurances  of  packer  of  codfish 
that  goods  ordered  would  be  or  the  quality  war- 
ranted by  the  terms  of  their  written  .agree- 
ment, and  mere  fact  that  an  agent  of  buyer  saw 
goods  in  process  of  preparation  and  expressed  a 
doubt  as  to  their  bein^  sufficiently  dried  cannot 
be  held  to  either  constitute  a  waiver  of  the  war~ 
rauty  that  the  codfish  would  be  "export  cured," 
nor  to  have  required  a  further  inspection  of  the 
goods  after  they  had  been  sealed  and  packed 
and  delivered  on  shipboard  for  the  place  of  their 
(lestimtii.n. — Barrios  v.  Pacific  States  Trading 
Co.,  IK]  P.  236. 

«=>288(2)  (CaLApp.)  Where  plaintiff  seDer  of 
oil  orchard  heaters,  purchased  by  sample,  de- 
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livered  to  defendant  buyer  heatera  differing 
from  the  sample,  but  the  buyer,  with  opportuni- 
ty to  inspect,  nevertheless  accepted  and  used 
the  heaters,  she  must  be  deemed  to  have  waived 
any  objection  on  account  of  their  being  other- 
wise than  as  represented. — ^American  Steel  Pipe 
*  Tank  Co.  v.  Hubbard,  183  P.  830. 

Vn.  BEBSEDIES  OF  8ZXXJBB. 

(O)  ReeoTcrr  of  Gooda  Dell-rered  or  Pro- 
ceeds  Thereof. 

«s>3l6(l)  (CaLApp.)  Where  a  sale  is  a  cash 
sale,  delivery  of  the  goods  and  payment  of  the 
price  are,  concurrent  acts,  and  the  vendor, 
though  he 'has  delivered,  supposing  he  would  im- 
mediately receive  the  price,  may  reclaim  the 
property,  if  the  purchase  money  is  not  paid 
according  to  terms,  provided  he  has  not  waiv- 
ed payment,  or  been  guilty  of  laches  or  estop- 
ping conduct. — People  v.  Mills  Sing,  183  P. 
866. 

(E)  Action*  for  Priee  or  Ta.Iae. 

«=>347(2)  (Cal.App.)  Where  fruit  trees,  ex- 
pressly warranted  to  be  merchantable,  were,  in 
fact,  unmerchantable  under  Pol.  Code,  |  2322, 
as  amended  St.  1917,  p.  627,  and  section  23221, 
as  added  by  St.  1917,  p.  637.  purchase-price 
notes  were  without  consideration  except  as  to 
amount  received  for  a  portion  buyer  was  able 
to  sell  to  other  parties.— Elmer  Bros.  v.  Carpen- 
ter, 183  P.  566. 

(F)  Aetlona  tor  Damages. 

4=9377  (Wash.)  In  an  action  by  the  seller  of 
wheat  for  damages  because  the  buyer  failed  to 
perform  its  contract  of  purchase,  complaint  Iteld 
anfSciently  to  aU^  a  performance  or  tender  of 
performance  by  tne  seller. — Jones-Scolt  Co.  t. 
Mensbora  Milling  Ca.  183  P.  113. 
4b»383  (Or.)  In  an  action  for  breach  of  a  con- 
tract to  purchase  and  pay  for  cordwood  cut  by 
plaintiff,  plaintiff's  testimony  as  to  the  cost  of 
the  stvmpage  and  of  the  cutting  and  hauling 
Jteld  to  afford  a  basis  for  the  computation  oi 
damages.— Newman  v.  Multnomah  Fuel  Co., 
183  P.  1. 

VnX.  REM£DIE8  OF  BTTTEB. 

(C)    Actions  for  Breaeli  of  Contrnet. 

4=»409  (CaLApp.)  .Where  defendant  seller  re-' 
fused  to  ^rform  a  contract  for  sale  of  a  bean 
«rop,  plaintiff  buyer  bad  an  Immediate  tight  of 
Action,  although  time  for  delivering  the  crop  had 
not  arrived.— Lompoc  Produce  &  Real  Estate 
<3o.  V.  Browne,  183  P.  IGti. 
4=9413  (OEa.App.)  Where  defendant  seller 
claimed  plaintiff  buyer  had  breached  a  sales 
contract,  plaintiff  may  show  that  defendant's 
own  testimony  established  a  waiver  of  the  al- 
leged breach,  although  waiver  was  not  plead- 
ed, since  any  variance  could  not  have  surprised 
defendant  and  might  be  cured  "tjy  amending  com- 

Slaint  to  conform  to  proof.— Ijompoc  Produce  & 
leal  Estate  Co.  v.  Browne,  183  P.  166. 
4=^416(2)  (Wash.)  In  an  "action  against  a  res- 
taurant keeper  for  breach  of  his  contract  to  fur- 
nish garbage  to  plaintiff  for  use  in  feeding  hogs, 
plaindiT's  testimony  as  to  how  long  on  an  aver- 
iige  during  the  last  6  months  of  the  contract  it 
took  in  feeding  the  material  to  make  a  market- 
able hog  out  of  a  stock  or  feeder  hoe,  also  evi- 
-dence  of  the  number  of  cans  and'  the  average 
weight  per  day  of  the  garbage  taken  fiom  de- 
fendant s  place  under  the  contract.  Acid  admis- 
sible.—Nelson  v.  Davenport,  183  P.  132. 
€='418(2)  (Cal.App.)  In  buyer's  action  for 
breach  of  contract  for  sale  of  a  bean  crop,  the 
market  value  of  the  beans  at  time  of  breach  is 
the  proper  measure  of  damages. — Lompcx;  I'rod- 
uce  &  Real  Estate  Co.  v.  Browne,  183  P.  160. 
-4=>420  (Wash.)  In  an  action  for  breach  of  con- 
tract to  furnish  garbage  from  defendant's  hotel, 
wherewith  plaintiff  fattened  hogs  for  market, 
case  held  for  the  jury  under  plaintiff's  evidence, 
showing  to  a  reasonable  certainty  a  large  and 


substantial  loss  of  profits.- Nelson  t.  Daven- 
port, 183  P.  132. 

(P)  Actions  and  Comnterclnlms  tor  Bresoli 
.of  'Warranty. 

4=>426  (Okl.)  Where  parties  to  a  sale  stipalate 
course  to  be  lyursued  by  buyer  if  warranty  fails, 
such  stipulation  must  be  followed  by  him  in 
seeking  to  enforce  the  warrant?.— Moline  Plow 
Co.  v.  Adair,  183  P.  499. 

4=>437(1)  (CaLApp.)  In  an  action  for  the  price 
of  oil  orchard  heaters,  where  defendant  bu^er 
did  not  plead  as  a  defense  violation  of  an  un- 
plied  warranty,  under  Civ.  Code,  §  1770,  she 
could  not  rely  upon  such  violation  either  in 
support  of  a  cause  of  action  or  as  defense. — 
American  Steel  Pipe  ft  Tank  Co.  v.  Hubbard, 
183  P.  830. 

4=s>44l(l)  (CaLApp.)  Correspondence  held  to 
establish  that  defendant  buyer  gave  plaintiff 
seller  prompt  and  definite  notice  that  potassium 
carbonate  was  defective  in  not  meeting  the  per- 
centage of  purity  guaranteed  by  the  sellei's  war- 
ranty.— Pacific  Western  Commercial  Co.  v. 
Western  Wholesale  Drug  Co.,  183  P.  287. 

Evidence  regarding  defendant  buyer's  at- 
tempts to  resell  certain  goods  and  its  offer  to 
make  an  equitable  adjustment  of  the  situation 
held  not  to  show  that  it  waived  plaintiff  seller's 
breach  of  warran^  in  furnishing  impure  potas- 
sium carbonate. — Id. 

4=>44l(3)  (Cal.App.)  In  action  for  damages  for 
breach  of  a  warranty  to  diip  "export  cured" 
codfish,  evidence  held  sufficient  to  sustain  a  find- 
ing that  codfish  shipped  was  not  "export  cured." 
—Barrios  v.  Pacific  States  Trading  Co.,  188 
P.  236. 

<s>44((3)  (CaLApp.)  In  an  action  for  the  price 
of  oil  ordard  heaters,  evidence  htld  insufficient 
to  sustain  the  defense  urged,  under  Civ.  Code, 
i  1766,  that  the  goods  delivered  differed  from 
the  sample  exhibited  to  defendant  buyer  when 
she  ^ve  plaintiff  seller's  agent  the  order. — 
American  Steel  Pipe  ft  Tank  Co.  v.  Hnbbaxd, 
183  P.  830. 

IX.  oonsmoiTAi.  saxjbs. 

«=>456  (Cal.)  An  agreement  as  to  a  piano. 
though  in  form  a  lease,  providing  for  bill  of 
sale  on  payment  Of  certain  sum,  held  a  condi- 
tional sale. — Silverstin  v.  Kohler  ft  Chase,  183 
P.  451. 

«s»477(4)  (Cat.)  Seller  in  conditional  sale  by 
bringing  action  merely  for  the  installments  due, 
only  part  being  due,  does  not  confirm  title  in 
buyer;  this  not  being  inconsistent  with  con- 
tinuance of  the  contract. — Silrerstin  t.  Kohler 
ft  Chase,  183  P.  451. 

4=3479(2)  (Cal.)  Seller  in  conditional  sale  not 
having  confirmed  title  In  buyer  by  suing  for  in- 
stallments, his  retaking  possession,  as  author- 
ized bv  contract,  on  further  default,  even  though 
forcible,  does  not  amount  to  conversion. — Silver- 
stin V.  Kohler  &  Chase,  183  P.  451. 

SAMPLE 

See  Sales,  «=»288,  441. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Attorney  General,  4=>6-  Mandamus,  4=>4, 
14.  79,  102,  154,  164;  Public  Lands,  4=» 
187%. 

n.  PTTBUO  SCHOOLS. 

(B)    Creation,    Alteration,    ESxtatence,    nnd 
DlsBolntion  of  Districts. 

4=>36  (Okl.)  Laws  1915,  c.  202,  |  2,  imposing 

duties  on  county  superintendent  as  to  dedaring 
a  consolidated  school  district  dissolved  and_  the 
filling  of  vacancies  in  "revived  school  district," 
leaves  no  discretion  to  superintendent. — Rasure 
v.  Sparks,  183  P.  496. 

<8=o39  (Okl.)  Laws  1013,  c.  219,  art.  4,  i  2,  per- 
mitting any  person  aggrieved  by  alteration  oi 
refusal  to  alter  boundaries  of  any  joint  school 
district   to  appeal   to   state   superintendent  of 
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publie  instiUction,  gives  no  remedy  to  officers  or 
school  pittrons  Ol  a  consolidated  school  dis- 
trict, organization  under  article  7,  where  county 
superintendent  refuses  or  neglects  to  perform 
his  duties  under  article  7>  §  2,  relating  to  forma- 
tion of  consolidated  districts.— Stiate  ▼.  Ross, 
183  P.  918 

«=!>44'  (Okl.)  Laws  1915,  c.  202,  §  2,  providing 
that  if  60  per  cent,  of  the  voters  of  a  consoli- 
dated school  district  shall  vote  to  dissolve  dis- 
trict, etc.,  requires  only  that  60  per  cent,  of 
votes  cast  shall  be  in  favor  of  dissolution,  and 
not  that  00  per  cent,  of  all  voters  of  district 
shall  vote  therefor. — Rasure  v.  Sparks,  183  P. 
405. 

(B)  DIatrlot  Debt.  S«oartttes.  «ad  Taz« 
at  Ion. 

^=»I02  (Cal.App.)  A  city  may  levy  a  school  tax 
npon  lands  lying  without  the  municipal  limits 
but  within  a  city  school  district.— Wible  v.  City 
of  Bakersfield,  183  P.  201. 

An  ordinance  requiring  a  tax  to  be  levied  for 
school  purposes  on  all  taxable  property  within 
the  city,  etc.,  includes  land  within  a  city  school 
district  but  outside  the  city  limits,  in  view  of 
I'ol.  Code.  8  1570,  providing  that  territory  out- 
side the  city  shall  be  deemed  a  part  of  the  city 
for  purpose  of  levying  school  taxes,  etc. — Id. 

SECRET  PROFIT. 

See  Joint  Adventures,  «=3>7. 

SENTENCE. 

See  Criminal  Law,  «=3080-092. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «s»119-133. 

SEPARATION. 

See  Husband  and  Wife,  «s»278-298%. 

SET-OFF  AND  COUNTERCLAIM. 

See  Brokers,  «=>82;    Courts,  <&s>169. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Pleading,  «=>376. 

SIGHT. 

See  Evidence,  9=>9. 

SIGNATURES. 

See  Chattel  Mortgages,  «s>60;    Evidence,  «=» 
348:   Infants,  <S=3l05. 

SLANDER. 

See  Libel  and  Slander. 

SODOMY. 

Sec  Indictment  and  Information,  4s»110. 

SPECIAL  LAWS. 

See  Statutes,  9=>86. 

SPECIFIC  PERFORMANCE. 

n.  CONTRACTS    EITFORCEABLE. 

4s928(l)  (Cal.App.)  A  parol  contract  by  an 
'  aunt  to  devise  1,000  acres  of  land  to  her  niece 
in  consideration  of  an  agreement  by  the  niece 
that  she  would  live  with  the  aunt  until  niece's 
marriofrp.  held  too  uncertain  and  unfair  to  be 
sppcifirally  enforced,  where  niece  was  of  mar- 
riagable  age  at  time  of  contract,  and  married 


3  years  thereafter  while  aunt  lived  16  years. 
—Kurtz  V.  De  Johnson,  183  P.  688. 
<S:»70  (Nev.)  Shares  of  corporate  stock  cannot 
be  recovered  in  an  action  for  specifie  perform- 
ance, unless  they  possess  peculiar  and  anuaual 
value.— Nielsen  t.  Rebard,  183  P.  984. 
«=>86  (Cal.App.)  A  contract  to  devise  will  be 
specifically  enforced  only  where  it  is  in  all  re- 
spects just,  fair,  and  reasonable  in  its  mutual 
compensations,  and  certain  in  its  terms,  and 
where  the  promise  resulted  in  such  changed  con- 
ditions as  to  promisee  that  refusal  to  enforce 
promise  will  permit  a  fraud  to  be  perpetrated 
against  promisee.— Kurtz  v.  De  Johnson,  183 
P.  688.  . 

A  decedent's  parol  contract  to  devise  will 
be  strictly  construed,  closely  scrutinized,  and 
weighed  with  a  careful  balance,  when  specific 
performance  is  sought,  and  it  must  be  such  as, 
attended  by  all  the  attributes  of  frankness,  faii^ 
nc?ss,  and  honesty,  will  appeal  to  the  conscience 
of  the  chancellor. — Id. 

SPEED. . 

See  HIghwp—    ^=177,  184;   New  Trial,  *=» 
70. 

STATES. 

See   Constitutional    Law,   #3370,   206;    BUse 
Imprisonment,  ®=>3. 

IV.   FI'SCAZ.    MANAGEMEirr,    PUBUO 
DEBT.  Ain>  SECURITIES. 

«=>I3I  (Wash.)  Although  by  Constitution  and 
an  act  in  pursuance  thereof  the  state  lias  agreed 
it  may  be  sued,  nevertheless  it  lias  the  power 
without  litigation  to  provide  for  compensation 
on  account  of  services  rendered  or  material  fur- 
nished for  its  benefit,  by  making  an  appropria- 
tion therefor.— State  v.  Clausen,  183  P.  116. 
4=3l3l  (Wash.)  The  appropriation  of  $5,000 
from  the  general  fund  by  the  V^aws  1919.  p.  687, 
for  the  relief  of  Ernest  Lister,  was  vahd  and 
enforceable,  although  the  nature  of  services  or 
value  given  to  the  state  by  Lister  is  not  stated 
therein.— State  v.  Clausen,  183  P.  120. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  ■•• 
the  various  spednc  topics. 

I.   ENACTMENT,    REQUISITES,    AN1> 
VALIDITT  IN  OENERAIi. 

«=»64(2)  (Cal.)  St.  1913,  p.  793,  providing  for 
a  permit  for  supplying  water  which  must  be  the 
purest  and  most  healthful  obtainable,  and'  that 
furnishing  water  without  a  permit  is  a  public 
nuisance,  being  in  part  unconstitutional,  the 
court  could  not  grant  an  injunction  against  a 
city  furnishing  pure  water  without  a  permit  bj 
eliminating  the  unconstitutional  part,  rpqnirinK 
that  the  purest  water  be  furnished. — Frost  t. 
City  of  Los  Angeles,  183  P.  342. 

tl.   OENEitAI.   AND   SPEGIAI.  OR  I.O- 
CAL   i:.AWB. 

<e=386  (CaLApp.)  Pen.  Code,  §  288,  prohibiting 
any  lewd  or  lascivious  act  upon  or  with  a  child 
under  14,  held  not  to  involve  special  legislation, 
within  the  meaning  and  contemplation  of  Const. 
art.  4,  §  25,  subd.  2,  applying  as  it  does  to  all 
children  under  14  years  at  age  and  to  all  of  a 
class.— People  v.  Camp,  183  P.  845. 

HI.  SUBJECTS  AND  TITZ.ES  OF  ACTS. 

«=»II7(2)  (Wash.)  Laws  1917,  p.  76.  enUUed 
"An  act  relating  to  the  compensation    •    •    • 
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of  injured  workmen,"  etc.,  and  proviaing "  in 
section  19  that  the  liabilities  and  defebses  pre- 
scribed by  the  federal  Employers'  Liability  Act 
(U.  8.  Comp.  St.  IS  8657-8665)  should'  apply  to 
certain  ■  workmea  injured  in  intrastate  Com- 
merce, does  not  violate  Const,  art.  2,  $  19;  re- 
quiring bills  to  embrace  only  one  subject  tb' be 
expressed  in  the  title.— Arciibald  v.  Northetn 
Pac.  R.  Co.,  183  P.  95. 

«=s»ll8(6)  (Cal.App.)Pen.  Code,  f  288,  ptohlb- 
it^g  any  lewd  or  lascivious  act  upon  a'  child 
under  tbe  age  of  14,  etc.,  entitled,  as  enacted 
by  St.  1901,  p.  630,  "An  act  to  amend  the  Penal 
Code  by  adding  a  new  section  thereto  to  be  nnm- 
bered,"  etc.,  "relating  to  crimes  against  chil- 
dren," held  not  in  violation  of  Const,  art.  4,  | 
24,  reqoiring  expression  of  the  subject  of  an  act 
in  the  title.— People  v.  Camp,  183  P.  845. 

Pen.  Code,  §  288,  prohibiting  any  lewd  or  las- 
civiOQs  act  upon  or  with  a  child  under  14,  etc., 
entitled,  as  enacted  by  St  1901,  p.  630,  "An 
act  to  amend  the  Penal  Code  by  adding  a  new 
sectimi'  thereto  to  be  numbered,'*  etc.,  "relating 
to  crimes  against  children,"  held  not  violative 
of  Const,  art.  4,  f  24,  as  explicitly '  negativing 
and  contradicting  the  subject  expressed  in  the 
title;  it  not  being  misleading  or  calcnlated  to 
deceive.— Id. 

V.  refeaIn   suspension,   expira. 

TION,  AND  BEYTVAI.. 

®=»ie7(2)  (Cal.)  St  1867-68,  p.  116,  relating 
to  homesteads,  and  providing  that  a  party  enti- 
tled, if  in  exclusive  occupation,  should  have  his 
right  though  the  land  was  held  in  joint  tenancy, 
tenancy  in  common,  etc.,  was  abrogated  by  the 
adoption  of  the  Codes  January  1,  1873.— In  re 
Carraghar's  Estate,  183  P.  181. 

VI.  CONSTBUCTION  AND  OPEJaA- 
.      ZION. 
(A)  G'emerBl  Ralea  at  Constvnetlon. 

^^174,  175  (Nev.)  In  construing  the  referen- 
dum as  applied  to  legislation  for  countiM,  the 
usual  rules  of  construction  are  applicable;  thfe 
thing  to  be  sought  being  the  thought  ezprMsed. 
—Pershing- County  v.  Sixth  Judicial  Dirt.  Court, 
183  P.  314. 

«=>r8l(l)  (Okl.)  In  the  construction  of  stat- 
utes, the  intention  of  the  lawmakers,  when  as- 
certained, must  govern. — Hudson  v.  Hopkins. 
188  P.  507. 

^»I83  (Cal.App.)  A  cardinal  rule  of  statutory 
construotion  is-  that,  if  giving  a  word  or  phrase 
its  literal  meaning  would  result  absurdly,  such 
meaning  must  be  disregarded,  and  a  meaning 
ascribed  -consistent  with  the  context  and  evi- 
dent object  of  the  act,  that  would  render  it  not 
only  consistent,  but  reasonable  in  effect,  sod 
therefore-  effectual^— People   v.   Camp,    183   P, 

845.    

<S=>I84  (Nev.)  In  construing  .a  statute  the  feg- 
isIatiTe  intent  controls,  and  in  seeking  the  intent 
the  evil  sought  to  be  remedied  should  be  ascer- 
taihed.— Escallc  v.  Mark,  183  P.  387. 
^^207  (Oki.)  'Where  general  terms  or  expres- 
sions in  one  part  of  the  statute  are  inconsistent 
with  more  particular  provisions  in  another  part, 
the  latter  provision   will  be  given   effect  as  a 


deiitii  'and  more  definite  expression  of  the  leg- 
islative wilL— Palmer  v.  King,  183  P.  411. 
^=>220  (Wyo.)  A  legislative  construction  of 
Comp.  St.  1910,  a  2826,  2835,  2886,  and  Laws 
1911,'  c:  13,  i  1,  relating  to  granting  of  liquor 
licenses,  that  no  license  fee  shall  be  refunded 
to  any  licensee,  as  shown  by  Laws  1919,  c.  lUO, 
{  1,  relating  to  refunding  of  license  fees  after 
enacting  statutory  prohibition,  is  entitied  to  . 
great  weight. — Peterson  v.  Incorporated  Town 
of  Guernsey,  in  Platte  County,  183  P.  645. 
€=3225  (Okl.)  To  ascertain  the  intent  of  a 
statute,  all  the  various  portions  of  the  legisla- 
tive enactment  upon  particular  subject  includ- 
ing subsequent  enactments,  should  be  construed 
together  and  given  effect  as  a  whole.— Hudson 
V.  Hopkins,  18S  P.  507. 

^=>226  (Cal.App.)  Compensation  acts  of  this 
country  being  generally  based  upon  the  English 
Workmen's  Compensation  Act,'  the  rulings  of 
the  commission  and  courts  of  England  are  per- 
suasive, where  the  language  of  the  statute  is 
not  materially  dissimilar.— Hartford  Accident  & 
Indemnity  Co.  v.  Industrial  Accident  Commis- 
lon,  of  California.  183  P.  234.  ... 
«s>298  (Okl.)  The  natural  and  appropriate  of- 
fice ot  a  "proviso"  bein^  to  restrain  or  qnalify 
some  preceding  matter,  it  should  be  confined  to 
what  precedes  it,  unless  it  clearly  appears  to 
have  been  Intended  to  apply  to  some  other  mat- 
ter^r-Hudson  v.  Hopkins,  183  P.  ES07. 

A  proviso  to  a  section  of  the  statute  should  be 
construed  with  the  section  of  which  it  iorms  a 
part,  and,  if  the  context  requires  it,  may  be 
construed  tantamount  to  an  independent  enact- 
ment— Id. 

(C)  Time  ot  Taktnv  BSeet. 

<S=>2SI  (Cal.)  Section  4  of  Aot  April  90,  1919 
(St  1919,  p.  282),  as  to  Criminal  syndicalism 
and  sabotage,  held  to  be  .a  wiffieient  compliance 
with  Const,  art.  4,  {  1,  requiring,  a -statement  in 
one  section  of  the  act  of  the  facts  making  it 
necessary  in  the  judgment  of  the  Legislatni^ 
that  a  law  shall  go  into  immediate  effect. — Ex 
parte  McDermott  183  P.  437. 

<D)  RetroaetlTe  Operation. 

«=a263  (Or.)  Unless  there- is  a  clear  intent  to 
the  contrary,  statutes  should  not  be  construed 
retrospectively,  or  so  as  to  interfere  with  pend- 
ing judicial  proceedings. — Kioe  t.  Douglas  Coun- 
ty, 183  P.  768. 

«=»270  (Cal.)  The  amendment  of  an  unconsti- 
tutional statute,  making  it  constitutional,  does 
not  have  retroactive  effect,  so  as  to  affect  the 
validity' of  a  judgment  determining  such  statute 
unconstitutional,  rendered  before  the  amend- 
ment, and  such  a  judgment  will  not  be  revers- 
ed on  appeal  by  reason  of  -such'  amendment' — 
Frost  V.  City  of  Los  Angeles,  ISS  P.  342. 

-    Vn.   PXiEADINQ    AND    EVIDENCE. 

«=»285  (CaLApp.)  The  validity '  of  a  statute, 
which' has  been  duly  certified,  enrolled  and  ap- 
proved,' and  deposited  in  tbe  office  of  the  secre- 
tary °  of  state,  cannot  be  iinpeached  by  a  resort 
to  the'  journals  of  the  Legislature,  or  by  ex- 
trinsic' evidence  of  any  character. — People  v. 
Camp.  183  P.  845. 
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5  344  261 
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1901,   p.   630 845 
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1919,  p.  299 115 

1919,  p,  687 120 


WYomxa. 

COMPILED    STATUTES 
1910. 

if   616,  632.. 785 

ii  2826,  2835,  2836 645 


IaAWS. 

1911,  ch.  13,  §  1 645 

1917,  ch.  32,  §f  4,  5 3T 

1917,  ch.  32,  I  6.    Amend- 
ed by  Laws  1819,  di.  15    37 

1919,    ch.    15 37 

1919,  ch.  100,  i  1 645 


STIPULATIONS. 

See  Appeal  and  Error,  «=»519,  714;  Attorney 
and  Client,  <S=»e6 ;   Venae,  «=>61. 

STREET  RAILROADS. 

See  Carriers,  ^=s>816,  322,  347. 

SUBROGATION. 

See  Electricity,  «=9l9;  Master  and  Servant, 
<8=s>405. 

SUPEASEOEAS. 

See  Appeal  and  Error,  <8=»461,  465,  468,  479, 
487;  Criminal  Law,  €=»1144;  Divorce,  ^s» 
182 

SUPPORT. 

See  Adoption,  «=320;  Bastards,  e=>S,^\  Par- 
ent and  (fciid,  ^=>3i  .        . 

SURETYSHIP. 

See  Principal  and  Surety. 

SYNDICALISM. 

See  Insurrection,  ^=>2;    Statutes,  €=>251. 

TAXATION. 

See  Adverse  Possession,  i^=»94:  Apt><cal  and 
Errorj  «=»li00,  1107;  Boundaries,  iS=»46; 
Constitutional  Law,  €=»283 ;  Counties,  ®=» 
190,  196;  Drains,  <S=»85,  90;  Highways,  «=> 
90,  121-128;  Judgment,  <g=>518,  682,  746; 
Municipal  Corporations,  «=>124,  358,  .WS, 
530,  889;  Schools  and  School  Districts,  «=> 
102;    Vendor  and  Purchaser,  ®=3334. 

IXr.    LIABIXITT  OF  PERSONS  AND 
FBOPEBTT. 

(B)     Corporations     and     Corporate     Stoelc 
and  Property, 

«=»I28  (Utah)  Comp.  Laws  1917,  $  5869,  re- 
lating to  assessment  of  bank  shares,  is  not  com- 
plied with  by  deducting  assessed  vahie  of  bank's 
realty  from  total  value  of  shares,  but  amount 
to  be  deducted  is  a  sum  bearing  same  relation 
to  total  value  of  shares  as  assessed  value  of  real- 
ty besrs  to  book  value  of  capital  stock,  surplus, 
and  undivided  profits. — Pingree  Nat.  Bank  «t 
Ogden  V.  Weber  County,  183  P.  334. 

<C)  Public  Propertr  and  Inatltntlona. 

<a=»l8l  (Okl.)  Act  Cong.  April  18,  1912,  g  7, 
second  proviso,  must  be  construed  tantamount 
to  an  independent  enactment,  and  removes  the 
exemption  from  taxation  made  by  Osage  Allot- 
ment Act  of  June  28,  1906,  §  2,  subd.  4.  as  to 
homestead  allotment  of  an  Osage  Indian  at 
death  of  allottee.— Hudson  v.  Hopkins,  183  P. 
507. 

Purchasers  of  land  by  virtue  of  Act  Cong. 
April  18,  1912,  took  subject  to  section  7,  sec- 
ond proviso,  nothing  therein  should  .exqmDt 
any  of  property  from  taxation,  and  could  not 
claim  benefits  of  exemption  from  taxation  grant- 
ed to  allottees  in  Osage  Allotment  Act  of  June 
28,  1906.— Id. 

V.   IXVY  AND  ASSESSMENT. 

(G)   Review,  Correction,  or  Setting  Aalde 
of  Aaaeeament. 

^=3453  (Cal.App.)  A  landowner  who  failed  to 
make  complaint  to  the  board  of  equalization 
regarding  a  tax  assessment  cannot  attack  the 


tax  lien  in  court.— Wible  ▼.  City  '<^  Bokersfield, 
183  P.  291. 

<S=»454  (Utah)  The  valuation  of  bank  shares 
by  an  assessor  and  board  of  equalization,  in 
determining  tax  the  shares  should  bear,  is  con- 
clusive in  absence  of  fraud.— Pingree  Nat  Bank 
of  Ogden  v.  Weber  County,  183  P.  334. 

ni.   FATMENT  AND  REFtTNDINO  OB 
RECOVERT  OF  TAX  PAID. 

€=3526  (Or.)  It  waa  within  fhe  power  of  the 
Legislature  to  pass  L.  O.  L.  {  3682,  as  amended 
by  Laws  1913,  p.  384,  g  20,  requiring  taxpayers 
to  pay  their  taxes  on  April  1st,  but  permitting 
them  to  pay  one-half  of  the  sum  due  and  allow 
the  remainder  to  run  until  September  1st,  by 
paying  a  sum  equivalent  to  1  per  cent,  a  month 
on  the  unpaid  balance. — Spexarth  v.  Sherman, 
183  P.  23. 

$s»537  (Utah)  An  assessment  of  bank  shares 
for  taxation  by  a  county  assessor  and  board  of 
equalization  is  not  conclusive  where  they  mis- 
applied the  statutory  method  of  calculating 
taxes,  but  is  subject  to  judicial  revision  in  action 
to  recover  taxes  nnder  Comp.  Laws  1917,  { 
6094.— Pingree  Nat.  Bank  of  Ogden  v.  Weber 
County,  183  P.  334. 

€=»S43(6)  (Utah)  A  complaint  alleging  that  ex- 
cessive valuation  of  bank  shares  resulted  in  an 
exorbitant  and  unlawful  tiax,  etc.,  authorizes 
admission  of  evidence  that  a  deduction  of  real 
estate  values  from  the  total  value  of  the  shares 
was  not  made  in  manner  required  by  Comp. 
Laws  1917,  §  5869.— Piniifree  Nat.  Bank  of 
Ogden  V.  Weber  County,  183  P.  334. 

Vin.   OOLIfCTION     AND     ENFORCE- 
MENT  AOAINST  PERSONS  OR  PER- 
SONAL PROPERTT. 
(C)  'Remedlea  (or  'Wrenvtnl  Biafareement. 

e=>V\l(6)  (Cal.App.)  Evidence  that  assessed 
value  of  plaintiff's  property  was  increased  60 
per  cent,  for  purpose  of  school  taxation,  that 
such  increased  assessed  value  did  not  exceed  the 
property's  real  value,  and  that  assessor  con- 
sidered the  valuation  fair,  etc.,  held  not  to  es- 
tablish a  fraudulent  assessment. — Wible  v.  City 
of  Bakersfield,  183  P.  291. 

TELEGRAPHS  AND  TELEPHONES. 

See  Explosives,  9=»7;   Sales,  i8s>32. 

TENANCY  IN  COMMON. 

See  Appeal  and  Error,  €=»1173;  Homestead, 
9=33,  84;  Joint  Tenancy;  Partition,  «=»77; 
Statutes,  i3=»167. 

I.  CREATION  AND  EXX8TEN0E. 

<@=s>3  (Or.)  Where  a  mother  died  seixed  of  land 
with  her  son  as  tenant  in  common,  the  other 
chimren,  the  will  devising  to  the  son  a  life  es- 
tate in  the  mother's  share  of  the  tract,  subject 
to  payment  of  certain  charges,  became  tenants 
in  common  with  the  son;  joint  tenancy  having 
been  abolished  by  L.  O.  L.  |  7176.— Le  Vee  v. 
L«  Vec,  183  P.  773. 

n.   MUTUAI.    BIGHTS,    DtmES,    AND 
UABILITIES  OF  COTENANTS. 

®=>ll  (Or.)  Tenants  in  common  hold  their  in- 
terest in  the  realty  independently  of  each  oth- 
er, and  neither  one  can  do  an  act'  respecting 
the  title  which  will  bind  the  others,— Le  Vee  v. 
Le  Vee,  183  P.  773. 
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<8=928(1)  (Oal.App.)  Where  defendant  in  parti- 
^on  by  conveyance  from  the  parties'  piedeceasor 
was  the  owner  of  a  quarter  interest  in  the  prop- 
erty, subject  only  to  payment  to  plaintiffs  of 
$10,200  derived  from  the  proceeds  of  the  sale 
of  the  whole  property,  iu  the  absence  of  any 
provisions  transferring  his  right,  defendant  Was 
entitled  to  his  proportionate  bbare  of  rents  and 
profits  derived  from  the  property  up  to  sale 
thereof.— VoUmer  v.  Wheeler,  183  P.  264. 
«=>38(13)  (Cal.App.)  Though  a  joint  tenant  or 
tenant  in  common  may  maintain  an  action  of 
forcible  entry  and  detainer  against  a  cotenant 
who  has  ejected  him,  his  right  to  restitution  is 
restricted  to  his  right  of  reinstatement  to  the 
common  possession  only. — ^Noble  v.  Hanatt,  183 
P.  823. 

m.  RIGHTS  AND  LIABILITIES   OF 

GOTENANTS  AS  TO  THIRD 

PERSONS. 

^Es>43  (CaLApp.)  Whwe  defendant  sold  plain- 
tiff beans,  to  be  grown  on  a  certain  piece  of  land, 
and  the  evidence  showed  that  certain  beans 
were  grown  on  the  land  by  defendant  as  a  co- 
tenant  with  defendant's  wife,  and  were  subject 
to  a  lien  as  a  mortgage  on  the  interest  of  both, 
in  adjusting  the  rights  of  the  parties,  it  must 
be  held  that  plaintiff  succeeded  to  the  interest 
of  the  defendant.— Hamilton  v.  Klinke,  183  P. 
675. 

C=>43  (Or.)  The  grantee  of  a  tenant  in  com- 
mon becomes  merely  a  new  tenant  in  common 
with  the  remainder  of  the  original  holders. — Le 
Vee  V.  Le  Vee,  183  P.  773. 
^s»55(l)  (Or.)  As  against  a  stranger,  one  ten- 
ant in  common  may  recover  possession  of  the 
whole  of  the  land  held  by  himself  and  {lis  co- 
tenante.— Le  Vee  v.  Le  Vee,  183  P.  773. 

TENDER. 

See  Appeal  and  Error,  <S='1107;  Chattel 
Mortgages,  <S=>115;  Insurance,  C=>198; 
Pleading,  ®=3343;  Sales,  €=377;  Vendor 
and  Purchaser,  <S=>148, 170,  336,  342. 

«=>I5(6)  (Wyo.)  Where  tender  of  payment  of 
not^  IS  refused  for  reasons  other  than  that  it 
does  not  constitute  an  offer  of  lawful  money,  or 
is  not  the  kind  of  money  or  property  in  which 
payment  Is  to  be  made  by  the  terms  of  the  con- 
tract, the  creditor  waives  that  objection. — H. 
E.  Wright  &  Co.  v.  Douglas,  183  P.  786. 

THEATERS  AND  SHOWS. 

See  Animals,  <S=>69,  71,  74;    Pleading,  «s»35. 

THREATS. 

See  Injunction,  ^es63;  Master  and  Servant, 
«S9339.  1 

TIMBER. 

See  Evidence,  $=>10. 

,  TIME. 

See  Appeal  and  Error,  <S=5339,  42S,  479,  612, 
624,  744,  801,  fi33,  873;  Bankruptcy,  <S=» 
152,  185,  186,  303;  BiUs  and  Notes,  <@=]-J9, 
155,  405,  468,  498,  526,  527;  Carriers,  <©=» 
215,  228;  Cirporations.  <S=>116,  121; 
Courts,  *=3212:  Criminal  Law,  <g=sloy9; 
Dismissal  and  Nonsuit,  ®=»60;  Divorce,  cg=» 
181 ;  Exceptions;,  Bill  of,  <g=>43,  56 ;  Exec- 
utors and  Administrators.  ig=3202;  Injunc- 
tion, <S=>57 ;  InKurance,  <g=>349,  364,  508^4, 
668;  Interest,  ^=>4;^  ;  .Toint  Ailvpntnres,  c2=3 
7;  Limitation  of  Actions,  0=353,  130,  179, 
183,  197;  Mechanics'  Liens,  <g=»132,  157; 
Mines  and  Minerals,  ®=»9 ;  Municipal  Cor- 
porations, ®=373,  .5.30;  Pleading,  «=»408; 
Public  Lands,  <S=35;  Sales,  «=»81,  87,  88, 
196,  285,  409;  Taxation.  «=»526;  Vendor 
and  inirehaser,  <8=»86,  93.  101,  187.  334, 
336;  Venue,  <3=»56,  61;  Waters  and  Water 
Courses,  «=>151;   Wills,  «=2>481.     -  ' 


^s>IO(l)  (Or.)  It  being  impossible  to  file  on 
June  oth,  the  day  of  the  general  primary  elec- 
tion, and  a  public  holiday  by  proclamation  of 
the  Governor,  the  report  of  viewers  and  coun- 
ty surveyor  directed  to  locate  a  proposed  coun- 
ty road,  a  filing  on  the  next  day  was  sufficient, 
and  the  court  did  not  lose  jurisdiction  because 
the  report'  was  not  filed  on  the  holiday,  as  pre- 
scribed in  the  order.— Bice  v.  Douglas  County. 
183  P.  768. 

TIPS. 

See  Master  and  Servant,  «=»385. 

TORTS. 

See  Assault  and  Battery,  <S=>15-40;  Brokers, 
®=3l00;  •  False  Imprisonment,  <S=93-7;  For- 
cible Entry  and  Detainer,  €=3>29;  Libd  and 
Slander,  €=»9-121 ;  Malicious  Prosecution, 
^s»l&-49 ;  Municipal  Corporations,  ^;»865 ; 
Negligence,  €=332-142;  Nuisance,  €=372; 
Trover  and  Conversion. 

TRADE  UNIONS. 

See  Injunction,  €=»118;  Master  and  Serrant, 
€==339. 

TRESPASS. 

See  Animals,  €=>100;  Appeal  and  Error,  €=> 
981 ;  Landlord  and  TenantL€=>51;  New 
^al,  €=76;  Waters  and  Water  Courses, 
€=»171. 

TRIAL. 

See  Costs;  Criminal  Law.  €=>641-829;  Fvi- 
dence,  €=»71;  Jury;  New  Trial;  Prohibi- 
tion, €=»10,  11;    Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

IV.  RECEPTION  OF  EVIDENOE. 

(B)    Order    of    Proof,    Rebuttal,    and    Re- 
opentns  Cnse. 

<©=»59(2)  (Cal.)  In  action  involving  the  legiti- 
macy of  a  child,  admitting  declarations  by  the 
mother's  paramour  that  he  was  the  child's  fa- 
ther, before  it  was  shown  that  the  mother's 
husband  could  not  have  been  its  father,  involves 
merely  the  order  of  proof  and  is  almost  en- 
tirely within  the  trial  court's  discretion. — In 
re  McNamara's  Estate.  183  P.  552. 
€=62(3)  (CalApp.)  Where  defendant  seller's 
own  testimony  showed  he  had  waived  an  alleged 
breach  of  the  sales  contract  by  plaintiff  buyer, 
the  court  did  not  abuse  its  discretion  in  refus- 
ing defendant  permission  to  rebut  claim  of  waiv- 
er, when  permission  was  sought  after  defendant 
had  rested  and  plaintiff's  motion  to  withdraw  is- 
sue regarding  its  breach  of  contract  from  jury 
bad  been  granted. — ^Lompoc  Produce  &  Beal  Es- 
tate Co.  V.  Browne,  183  P.  166. 

V.  ARGUMENTS  AND  CONDITCT  OF 
COUNSEL. 

€=»l08'/2  (Cal.App.)  Counsel  may  ask  prospec- 
tive jurors  whether  they  are  interested  in  any 
insurance  company  but  persistent  inquiries  as 
to  whether  they  would  be  prejudiced  by  knowl- 
edge that  a  casualty  company  had  insured  de- 
fendant, and  directly  implying  that  such  in- 
surance had  been  effected,  constitute  reversible 
error  in  an  evenly  balanced  case. — Arnold  v. 
California  Portland   Cement  Co.,  183  P.  171. 

VI.   TAKING  CASE   OR  QUESTION 
FROM  JURT. 

(A)   4ves41oua  of  litiTr  or  of  Fact  In   G'en- 
eral. 

€=»I39(1)  (Cal.  App.)  Nonsuit  may  be  grant- 
ed only  when  there  is  no  evidence  of  sufficient 
substantiality  to  support  a  verdict  for  plain- 
tiff, indulging,  in  every  legitimate  inference  from 
plaintiff's  evidence,   and   disregarding   conflict- 


Digitized  by  VjOOQ  IC 


Trial 


183  PACIFIC  KBPOBTEB 


1084 


ing  evidence.— Lesunermann  t.  Pope  &  Talbot, 
183  P.  467. 

«»l39a)  (Wash.)  Credibility  of  evidence  was 
for  jury.— Lnud  v.  Griffiths  &  Sprague  Steve- 
doring Co.,  183  P.  123. 

(C)  Dlsmlaaal  or  Nonanlt. 

«=>I63  (Cal.)  A  motion  for  nonsuit  at  dose 
of  plaintiff's  case  will  not  be  granted  nnlesa 
specific  grounds  on  which  motion  is  made  are 
stated.— Mattson  v.  Mattson,  183  P.  443. 
®=3l63  (Cal.App.)  A  motion  for  nonsnit  sbonid 
specify  the  ground  upon  which  it  is  made. — Wil- 
liamson T.  Williamson,  183  P.  301. 

(D)  Direction  of  Verdict. 

<=s>l70  (Okl.)  Where  the  court  properly  ex- 
cludes the  evidence  offered  by  dpfendant,  and 
the  evidence  offered  by  plaintiff  is  sufficient 
to  entitle  him  to  judgment,  it  is  not  error  to 
direct  a  verdict  for  plaintiff.— Shaw  t.  Hutton, 
183  P.  477. 

Tn.  IHSTBUOTXONS   TO  JURT. 

(A)  ProTlnae   o(  Ooart   Knd   Jarr    In    Oen- 
eral. 

4=9(87(1)  (Cal.App.)  In  an  automobile  acci- 
dent case,  an  instruction  that  presumption  the 
car  was  being  used  for  owner's  benefit  is  not  de- 
atroyed  by  testimony  that  the  car  had  been 
loaned  to  the  driver  unless  such  testimony  ia 
believed  by  the  jury,  etc.,  held  not  to  erroneously 
assume  the  testimony  mentioned  was  false. — 
Kandolph  v.  Hunt,  183  P.  358. 
^3>(  94(12)  (Cal.V  In  a  payee  bank's  action  on 
a  note,  defended  on  ground  of  payment  by  a 
corporation  in  which  defendant  maker  was  a 
stockholder,  by  check  to  plaintiff's  cashier,  an 
instruction  that  the  drawing  of  such  check  was 
not  in  the  ordinary  course  of  business  between 
defendant  company  and  the  bank  was  errone- 
ous, as  being  an  instruction  on  a  question  of 
fact,  and  particularly  where  this  was  the  only 
note  paid  by  the  defendant,  although  the  com- 
pany had  drawn  checks  payable  to  the  bank. — 
National  Bank  of  San  Mateo  v.  Whitney',  183 
P.  788. 

(C)  Form,  Requisites,  and  Baflteleney. 

^s>243  (Cal.)  In  payee  bank's  action  against 
maker  of  a  note,  defended  on  ground  of  pay- 
ment by  check  to  order  of  plaintiff's  cashier, 
drawn  by  a  corporation  in  which  defendant 
was  a  stockholder,  and  made  upon  the  cashier's 
false  reprpsentation  that  it  was  required  by  the 
bank  examiner,  an  instruction  that  cashier's 
requirement  of  making  check  payable  to  him 
was  notice  putting  defendant  on  inquiry  held 
erroneous,  as  conflicting  with  another  Instruction 
that  defendant  was  entitled  to  rely  upon  the 
cashier's  integrity,— National  Bank  of  San 
Mateo  V.  Whitney,  183  P.  789. 
4t»244(l)  (Cal.)  Where  defendant's  counsel  in 
an  assault  case  improperly  argued  to  the  jury 
that  plaintiff's  provoking  words  mitigated  the 
damages,  after  question  of  punitive  damages 
had  been  withdrawn  from  jury,  the  court  might 
properly  emphasize  that  portion  of  his  instruc- 
tion which  showed  the  fallacy  and  impropriety 
of  counsel's  argument.— Benjamin  v.  Walton, 
183  P.  529. 

(D)    Appltcabllltr   *o  Fleadlnc*   «nd    Brl- 
dence. 

4=3250  (Okl.)  Instruction  on  questions  of  law, 
not  applicable  to  the  issues  or  evidence,  is  er- 
ror, though  abstractly  correct.— Holmes  v.  Hal- 
stid,  1S3  P.  060. 

4=»2S2(11)  (Okl.)  Where  there  was  no  evidence 
to  sustain  the  defense  of  contributory  negli- 
gence, it  was  not  error  to  refuse  to  submit  that 
issue.— Okmulgee  Window  Glass  Co.  t.  Bright, 
183  P.  898. 


(B)  Reqvests  or  Prarera. 

<&=3256(12)  (Cal.App.)  An  instruction  that  an 
automobile  driver,  desiring  to  change  his  course, 
must  first  see  that  there  is  sufficient  space,  etc., 
in  substantially  the  language  of  Motor  Vehicle 
Act,  §  20,  subd.  (j),  held  not  error,  in  absence 
of  a  request  to  interpret  the  statutory  language. 
— Pemberton  v.  Amy,  183  P.  356. 
4=>260(1)  (Okl.)  It  is  not  error  to  refuse  spe- 
cial requested  instructions  when  the  questions 
covered  thereby  are  included  La  the  general  in- 
struction.—Whitehead  Coal  Mining  Co.  v. 
Schneider,  183  P.  49. 

«=>260(1)  (Okl.)  Where  court  fairly  covered 
the  issue  involved  in  its  general  instnictionSt 
its  refusal  to  submit  defendants'  special  request- 
ed instructions  was  not  error. — St.  Louis  & 
S.  F.  By.  Co.  V.  Fraser,  183  P.  478. 
<8=»260(1)  (Okl.)  The  refusal  of  requested  in- 
structions tendered  by  defendant  was  not  error, 
where  those  to  which  he  was  entitled  were 
covered  by  the  instructions  given. — Bennie  ▼. 
Gibson,  ISS  P.  483. 

4=s>260(l)  (Okl.)  Befusal  of  a  requested  instruc- 
tion is  not  error,  where  same  proposition  is 
covered  by  the  instructions  given,  and  which  as 
a  whole  fairly  submit  the  law  applicable  to 
case.— Holmes  v.  Halstid,  183  P.  939. 
4=3267(1)  (Wash.)  Court  may  give  requested 
instruction  in  its  own  language,  however  ap- 
propriate may  be  the  language  in  which  request 
was  framed.— Lund  t.  Grimtbs  &  Sprague  Steve- 
doring Co.,  183  P.  123. 

(G)  Constrnctlon  and  Operation. 

4=>295(6)  (Cal.App.)  In  an  automobile  acci- 
dent case  an  instruction  that  plaintiff  could  not 
recovec  unless  the  automobile  driver  had  been 
employed  by  defendant  automobile  owner,  held 
not  reversible  error,  when  charge  was  consid- 
ered as  a  whole,  because  conflicting  with  other 
instructions  allowing  recovery  if  defendant  did 
not  attempt  to  restrain  the  reckless  driving.— 
Randolph  v.  Hunt,  183  P.  358. 
©=>296(1)  (Or.)  It  was  not  prejudicial  error  to 
give  an  incorrect  instruction,  where,  in  view 
of  the  other  instructions  given  and  the  testi- 
mony in  the  case,  the  jnry  could  not  have  b*en 
misled.— Hinkson  t.  Kansas  City  life  Ins.  Co_ 
183  P.  24. 

4s»296(3)  (Cal.App.)  In  an  automobile  acci- 
dent case  an  instruction  that  defendant  auto- 
mobile owner's  failure  to  control  the  machine's 
operation,  if  he  had  a  right  to  do  so,  did  not 
relieve  him  from  liability,  held  not  erroneous, 
in  view  of  other  instructions  and  evidence  that 
defendant  did  not  exercise  control  although  he 
had  the  opportunity  of  doing  so. — ^Bando4>h  t. 
Hunt,  183  P.  358. 

IX.  VERDICT. 
(A)  Genernl  Verdict. 

4=9340(5)  (Okl.)  Where  verdict  does  not  allow 
interest  to  which  prevailing  party  is  clearly  en> 
titled,  and  dates  between  which  interest  is  al- 
lowable is  ascertainable  from  the  verdict  or  un- 
controverted  facts,  and  rate  is  fixed  in  the  no^ 
sued  on  trial,  judge  should  correct  the  verdict. 
— WaUingford  v.  Alcorn,  183  P.  726. 


(B)  Special  Interrosatorlea  and  Plndinv". 

4=3349(2)  (Cal.App.)  Since  the  court  may  re- 
fuse to  submit  questions  for  a  special  verdict, 
under  Code  Civ.  Proc.  f  625,  error  cannot  be 
predicated  on  its  refusal  to  submit  certain  re- 

? nested  interrogatories.— McEwea  v.  New  Xork 
.ite  Ins.  Co..  183  P.  373. 

4=3360  (Cal.App.)  In  seller's  action  on  pur- 
chase-price notes,  where  buyer  set  up,  and  court 
found,  breach  of  express  warranty,  and  where 
there  was  no  attack  on  sufficiency  of  evidence 
to  sustain  findings,  the  force  and  validity  of 
the  findings  held  not  affected  by  statement  in 
conclusion  of  law  that  there  was  an  implied 
warranty;  such  statement  being  mere  surplo*- 
age.— Klraer  Bros  v.  Carpenter,  183  P.  5^0. 
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X.  TBIAI.  BT  OOUBT. 

(A)  Hearlnar  and  Detcnulnatloa  of  Canoe. 

^=»382  (N.M.)  In  case  tried  to  court,  defend- 
ant's motion  for  judgment  at  close  of  plaintiffs 
testimony  for  want  of  sufficient  evidence  to 
"prove  tiJe  allegations  of  the  complaint"  calls 
for  a  declaration  of  law,  and  admits  all  the'  facts 
proven  by,  and  all  reasonable  inferences  from, 
the  evidence. — Union  Bank  v.  Mandeville,  183 
P.  394. 

In  case  tried  to  court,  defendant's  motion  for 
Judgment  at  close  of  plaintiff's  testimony  for 
want  of  sufficient  evidence  to  "prove  the  allega- 
tions of  the  complaint"  is  in  the  nature  of  a 
demurrer  to  the  evidence,  governed  by  same 
rules  as  a  like  motion  for  an  instructed  verdict 
in  a  jury  trial. — Id. 

Defendant's  motion  for  judgment  at  dose  of 

Slaintiff's  testimony  for  want  of  sufficient  evi- 
ence  to  "prove  the  allegations  of'the  complaint" 
does  not  authorize  court'which  case  is  tried  to 
weigh  the  evidence,  or  regard  case  as  submitted 
on  facts  proven  by  plaintiff,  and  should  be  over- 
ruled, if,  assuming  truth  of  all  facts  proven  and 
all  reasonable  inferences  from  _  the  evidence, 
plaintiff  makes  out  a  prima  facie  case. — Id. 
®=3384  (Cal.)  In  a  case  tried  without  a  jury, 
if  the  evidence  is  insufficient  to  support  a  judg- 
ment for  complainant,  nonsuit  is  properly 
granted.— Hensley    v.    Hensley,    183   P.   448. 

(B)  Findings    of    Fact    and    Conelnaloao 

of  La-tr. 

€=3395(1)  (Cal.)  A  finding  that  defendants  ex- 
ecuted and  agreed  to  all  terms  of  a  written  con- 
tract held  a  sufficient  finding  on  defendant's  al- 
legations that  contract  did  not  express  real 
intent  of  parties.— Berger  v.  Bright,  183  P.  541. 
®='395(2)  (Cal.)  In  action  for  breaching  a  con- 
tract wnich  compromised  defendant's  failure  to 
convey  certain  land,  a  finding,  setting  forth  the 
original  contract  for  conveyance  between  the 
parties  and  defendant's  failure  to  comply  witli 
It,  Jield  not  uncertain  or  argumentative. — Sjlan- 
kard  v.  Wagnon,  183  P.  662. 
«s>397(2)  (CaLApp.)  In  action  by  a  hotel  les- 
see against  the  lessor  for  failure  to  provide  prop- 
er heating  facilities,  court's  conclusion  that  ap- 
pellant lessee  was  entitled  only  to  nominal  dam- 
ages rendered  unnecessary  an  express  finding  re- 
garding the  adequacy  of  the  heating  plant — 
Wcichers  v.  Debail,  183  P.  187. 
®=3404(1)  (Cal.App.)  Where  contractors,  suing 
owner  tor  balance  due,  denied  allegation  of  an 
account  stated,  but  admitted  one  of  the  plain- 
tiffs was  indebted  to  owner  upon  note,  finding 
that  such  plaintiff  was  indebted  on  note  in 
amount  alleged  due  from  all  contractors  cannot 
be  construed  as  a  finding  that  there  was  an 
account  stated  growing  out  of  construction  of 
the  building.— Fatta  v.  Catalano,  183  P.  224. 
«=>404<4)  (Cal.App.)  Findings  are  to  be  read 
as  a  whole,  and,  if  possible,  are  to  be  interpret- 
ed so  as  to  uphold  the  general  judgment,  and, 
unless  there  is  an  irreconcilable  conflict  be- 
tween the  general  and  special  findings,  the  gen- 
eral ones  will  govern.— Todd  v.  Orcutt,  183  P. 
963.     - 

ZI.   WAIVES    AND    OORBEOTION    OF 
IBBEGITI^ABXTIIiS  AND  EBBORS. 

<^:»4I2  (Cal.App.)  Where,  after,  adverse  rul- 
ings on  objections  to  evidence,  motion  to  strike, 
and  for  a  nonsuit,  defendants  proceed  with  the 
case  and  introduce  evidence  which  supplies  the 
defects  in  plaintiff's  proof,  the  erroneous  rul- 
ings of  the  trial  court  are  cured. — Western  Cali- 
fornia Land  Co.  v.  Welch,  183  P.  1(59. 
«=>4I4  (Cal.App.)  Where,  after  adverse  rul- 
ings on  objections  to  evidence,  motion  to  strike, 
and  for  a  nonsuit,  defnndants  proceed  with  the 
case  and  introduce  evidence  which  supplies  the 
defects  in  plaintiff's  proof,  the  erroneous  rulings 
of  the  trial  court  are  cured. — Western  California 
L«nd  Co.  V.  Welch.  183  P.  169. 
«s»4l9  (CaLApp.)  Where,  after  adverse  rul- 
ings on  objectioiw  to  evidence  motion  to  strike 


and  for  a  nonsuit,  defendants  proceed  with  the 
case  and  introduce  evidence  which  supplies  the 
defects  in  plaintiff's  proof,  the  erroneous  rul- 
ings of  the  trial  court  are  cured. — Western  Cali- 
fornia Land  Co.  v.  Welch,  183  P.  169. 
«=>4ig  (Cal.App.)  Where,  though  plaintiff  did 
not  make  out  a  prima  facie  case,  defendant  in- 
troduced evidence,  oral  and  documentary,  on 
the  merits,  which  was  followed  by  further  evi- 
dence introduced  by  plaintiff,  the  order  deny- 
ing defendant's  motion  for  nonsuit,  at  the  close 
of  plaintiff's  evidence,  wiU  not  be  disturbed, 
defendant  not  having  attacked  general  verdict 
or  special  findings  for  plaintiff,  thus  conceding 
the  evidence  had  supplied  any  deficiency  exist- 
ing when  motion  for  nonsuit  was  made. — Sdiaad 
V.  Barceloux,  183  P.  716. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Eh'ror,  9s>1060;  Evidence, 
«S9121;    Pleading,  «=9376;    Sales,  <g=s>479. 

I.   ACTS    OONSTITU  TIM  O    CONVER- 
SION Ain>  LZABIUTT 
THEBEFOB. 

®=»  I  (OU.)  "Conversion"  is  any  distinct  act  or 
dominion  wrongfully  exerted  over  another's  per- 
sonal property,  in  denial  of  or  inconsistent  with 
his  rights  therein.— Probst  v.  Bearmlm,  188  P. 
886. 

H.  ACTIONS. 
(A)  RlvU  of  Aefton  and  Defenses. 

9=»i3  (Nev.)  Trover  is  an  action,  not  to  re- 
cover the  specific  thing,  but  to  recover  the  value 
of  the  property  wrongfully  converted. — ^Nielsen 
V.  Bebard,  183  P.  984. 

(B)  Jnrlodlctlon,    Fartleo,    Prellmtaarr 
Prooeedlnxs,  and   Fleadlns. 

^s»30  (Okl.)  Where  one  who  ix>nyerts  property 
sells  it  to  another,  who  has  knowledge  of  the 
conversion,  the  buyer  and  seller  may  be  sued 
jointly  for  the  conversion. — Probst  v.  Bearman, 
183  P.  886. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Descent  and  Distribution,  9=s>69;  Perpe- 
tuities, «s»6,  9;  Public  Lands,  i8=3l28; 
Wills,  c8=>e56. 

I.   CREATION,  EXISTENCE,   AND  VA- 
LIDXTT. 

(A)  Express  Trusts. 

9=s>ll(l)  (Cal.)  Assignment  of  mortgage  to  a 
trustee  in  consideration  of  the  benefidary's 
agreement  to  continue  to  care  for,  nurse,  and 
support  assignor  during  the  remainder  of  his 
life,  created  a  valid  trust. — Musgrave  v.  Renldn, 
183  P.  145. 

®=>ll(2)  (CaLApp.)  Even  if  a  trust  to  convey 
was  invalid  under  Civ.  Code,  S  857,  a  later 
contract,  re-executing  the  original  transaction 
subsequent  to  the  taking  effect  of  the  amendment 
of  1913  (St.  1913,  p.  438)  to  such  statute,  au- 
thorizing trusts  to  convey,  was  valid  and  en- 
forceable—Withers v.  Bousfield,  183  P.  855. 

(B)    Resnitlnar    Trnsts. 

®=379  (Cal.)  Persons  contributing  toward  pur- 
chase price  of  real  estate  held  entitled  to  a  re- 
sulting trust  in  property  in  proportion  that 
their  contribution  bore  to  total  purchase  price, 
— Gaume  v.  Sheets,  183  P.  535. 

n.   CONSTRUCTION    AND    OPEBA- 
TION. 

(B)  Estate  or  Interest  of  Trnstee  and   of 
Cestnl  <ine  Trust. 

®=»I36  (CaLApp.)  Triparty  agreement,  where- 
by vendors  conveyed  land  to  third  parties  to 
secure  payment  of  purchase  price  and  wherein 
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third  parties  agreed  to  sell  separate  tracts  of 
land  on  purchaser's  demand  and  apply  certain 
per  cent,  of  proceeds  to  payment  of  purchase 
money,  and  interest  in  outstanding  contracts 
and  remaining  portion  of  land  to  purchasers 
when  vendor  shall  have  received  payment  in 
full  of  purchase  price  Acid  not  a  dry  and  pas- 
sive trust.— Withers  v.  Bousfield,  183  P.  856. 

V.  EXECUTION  OF  TBUST  BT  TRUS- 
TEE OR  BT   COURT. 

«s»272(3)  (Cal.)  Stock  dividends  paid  out  of 
earnings  accumlating  after  the  death  of  a  stock- 
holder, who  has  created  a  trust  estate  by  will, 
are  income  belonging  to  the  lite  beneficiary  of 
the  trust,  and  not  principal  belonging  to  the 
corpus  of  the  estate. — ^In  re  Duffill's  Kstate,  183 

UNDERTAKINGS. 

8ee  Prohibition,  ^s»3. 

UNIFORM  SALES  ACT. 

See  Sales,  <S=>199,  201,  209. 

USURY. 

See  Building  and  Loan  Associations,  $=>46. 

I.  USURIOUS  CONTRACTS  AND 

TRANSACTIONS. 
(B)    RiKhtii  and  Remedies  of  Parties. 

«s>98  (Okl.)  tTnder  Wilson's  Rev.  &  Ann.  St 
1003,  S  849,  interest  could  not  be  collected  upon 
a  contract  entered  into  in  Oklahoma  teiritory 
which  was  tainted  with  usury. — Midland  Sav- 
ings &  Loan  Co.  v.  Nicoll,  183  P.  731. 

VENDOR  AND  PURCHASER. 

See  Brokers,  «=963,  75,  85;  Covenants,  «s> 
96;  Escrows;  Kquity,  9=>39;  Evidence, 
(3=>422 ;  Exchange  of  Property,  «=33,  11,  13 ; 

■  Execution,  «=s>242;  Guaranty,  <@=321,  70; 
Guardian  and  Ward,  4s»95,  96;  Interest, 
^=348  ;  Joint  Adventures,  ^=37 ;  Judgment, 
$=>682;  Limitation  of  Actions,  ^=365;  Lis 
Pendens,  <S=»24.  26;  Mortgages,  i8=>l,  27, 
82,  253,  275,  559;  Municipal  Corporations, 
«=>85,  89;  Partition.  <S=»77;  Perpetuities, 
i8=>6 :  Pleading,  $=3205,  380 ;  Principal  and 
Agent,  <e=»18S;  Public  Lands,  <3=>35,  38, 
187^;  Reformation  of  Instruments,  ^=>47; 
Sales ;     Tenancy    in    Common,    €=»28,    43 ; 

.  Trusts,  «=»79,  136. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

«s»3(l)  (Cal.)  Contract  whereby  one  party 
agreed  to  advance  to  other  party  who  was  owner 
of  interest  in  land  certain  sum  of  money  where- 
with to  buy  other  interests  and  discharge  incum- 
brances, and  second  party  agreed  to  repay  ad- 
vancement after  selling  property  aijd  divide  re- 
mainder with  first  party,  was  not  one  for  the 
conveyance  of  an  estate  in  real  property  to 
which  the  special  measure  of  damages  for  breach 
prescribed  by  Civ.  Code,  i  3306,  would  be  &p- 
plicable;  but  section  330O,  as  to  damages  from 
breach  of  contract,  would  apply. — llouse  t. 
Pierey,  183  P.  807. 

0=»I5  (Cal.App.)  One  who  exchanged  land  for 
corporate  stock  cannot  maintain  that  there  was 
no  consideration  in  that  the  stock  was  worth- 
ies, where  the  defendant  paid  $1,5U0  in  cash 
and  assumed  a  certain  indebtedness  on  the  land 
conveyed,  although  the  cash  was  paid  to  the 
former's  agent  and  was  retained  by  him  as  his 
commission  in  nef;otiating  the  exchange. — Arendt 
V.  McConneU,  183  P.  202.. 

4t=335  (Cal.App.)  A  vendor's  representations 
that  tax  deed  affidavits  upon  which  the  validity 
of  his  title  depended  were  correct  according  to 
advice  he  had  received,  etc.,  held  not  a  misrepre- 
sentation of  fact  authorizing  rcKcission  of  tbe 
sales  contract.— Melicharek  v.  Colkins,  183  P. 
457. 


<S=»44  (Or.)  Evidence  held  to  sustain  finding 
that  there  was  no.  fraudulent  representation  in 
tbe  trade  of  a  farm.— Robertson  v.  Martin,  183 
P.  651. 

II.  CONSTRUCTION   AND    OPERA- 
TION OF  CONTRACT. 

®=»49  (Cal.)  Vendees'  agreement  to  pay  ex- 
penses incurred  by  the  vendor  in  clcormg  titlij 
to  property  refers  only  to  exp^ises  in  perfect- 
ing title  to  be  tendered  vendees,  and  does  not  in- 
clude attorney's  fees  incurred  in  an  action  to 
quiet  title  by  vendor  against  vendees.— Gaume 
V.  Sheets,  183  P.  535. 

<@=>50  (Cal.App.)  Where  vendors  executed 
grant,  bargain,  and  sale  deed  to  third  parties 
and  entered  into  a  tri^arty  agreement  with  pur- 
chaser and  third  parties,  whereby  third  parties 
agreed  to  sell  or  execute  contract  for  sale  of 
small  tracts  of  the  land  conveyed  upon  purchas- 
er's demand,  and  deposit  certain  per  cent,  of 
proceeds  in  a  bank  to  vendors'  credit,  the  deed 
and  triparty  agreement  should  be  considered  as 
parts  of  one  contract. — Withers  v.  Bousfield, 
183  P.  855. 

■S=950  (CalApp.)  Where  a  written  contract  for 
the  sale  of  a  lot  upon  installment  payments  and 
a  contemporaneous  written  contract,  expressly 
referring  thereto  and  reciting  that  it  was  made 
in  consideration  thereof,  providing  that  vendors 
should  not  look  to  purchaser  for  payments  of 
amounts  beyond  a  certain  portion  of  what  pur- 
chaser earned  painting  signs  for  vendors,  the 
two  instruments  evidence  but  a  single  contract, 
under  Civ.  Code,  §  1642,  and  must  be  so  con- 
strued as  to  give  efEect  to  each  under  section 
1641.— McAuUfi  V.  McFadden,  183  P.  870. 
<S=>58  (Or.)  A  vendor's  agreement  to  clear  the 
lots,  grade  street,  and  lay  a  water  main  held  an 
independent  covenant  not  authorizing  the  pur- 
chaser to  rescind  contract  upon  its  breacn. — 
McCracken  v.  Bay  City  Land  Ck».,  183  P.  9. 
iS=»65(2)  (Or.)  Trade,  for  a  house  and  $2,00U, 
of  a  farm  represented  in  the  conveyance  as 
24.75  acres,  according  to  government  survey, 
"be  the  same  more  or  less,  held  in  gross,  and 
not  by  the  acre.— Robertson  v.  Martin,  183  P. 
651. 

m.  MODIFICATION   OB  RESCISSION 
OF  CONTRACT. 

(A)  By  Avreement  of   Parties. 

®s>84  (Cal.App.)  On  sale  of  land,  the  vendor 
and  purchaser  may  legally  enter  into  an_  agree- 
ment whereby  the  purchaser  may  require  the 
vendor  to  repurchase  within  a  specified  time. — 
Halo,  V.  Pendergrast,  183  P.  833. 
4s»85  (Cal.)  A  vendor's  notice,  declaring  con- 
tract void  for  nonpayment  of  a  purchase  price 
installment  and  that  he  would  commence  an 
action  to  quiet  title  within  60  days,  unless  ven- 
dees surrendered  possession,  held  a  repudiation 
of  the  contract,  which  justified  vendees  in  sur- 
renderine  property  and  treating  contract  as 
reecindod. — Gaume  v.  Sheets,  183  P.  535. 
^=>86  (Cal.)  Under  a  contract  of  sale  of  land, 
wherein  the  payment  of  a  certain  part  of  the 
purchase  price  within  a  specified  time  and  the 
delivery  of  the  deed  were  dependent  and  concur- 
rent conditions,  the  vendee  after  the  expira- 
tion of  the  time  within  which  he  was  to  make 
such  payment  could  consider  tbe  contract  aban- 
doned, where  the  vendor  after  such  time  and 
without  tendering  a  deed  gave  notice  of  termi- 
nation of  the  contract  and  forfeiture  on  tlie  the- 
ory that  the  vendee  was  in  default. — Lemle  t. 
Barry.  183  P.  148. 

€=986  (Cal.App.)  Willful  refusal  by  a  vendee 
of  land  to  perform  his  agreement  amounts  to 
an  abandonment  of  the  contract  by  him. — An- 
drews V.  Karl,  1S3  P.  83a 

(B)  Rescission  by    Vendor. 

®=»93  (Cal.App.)  Where  time  is  made  of  the 
essence  of  a  contract  for  the  sale  of  land,  ter- 
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minatiiiK  it  on  failure  ta  comply  atricdy  vid 
punctually  with  conditions,  the  effect  is  to  en- 
tail a  forfeiture  on  the  mere  default  of  the  pur- 
chaser by  his  failure  to  make  pa;ru>ent8  when 
and  as  he  obligated  himself  to  do,  if  the  vendor 
baa  sot  waived  the  default  or  forfeiture,  as  is 
within  his  right  by  express  agreement  or  un- 
equivocal acts  or  demeanor.— Andrews  v.  Karl, 
183  P.  838. 

.^^95(2)  (Cal.App.)  Where  contract  provided 
for  forfeiture  of  purchaser's  rights  thereunder 
upon  failure  to  make  payments  when  due,  ven- 
dor's acceptance  of  payments  wliiie  purchaser 
was  in  arrears  created  a  temporary  suspension 
of  right  of  forfeiture.— La  Chance  v.  Brown,  183 
V.  216. 

«S999(2)  (OaI.App.)  Bight  of  forfeiture  for 
failure  to  make  payment  when  due  may  be 
waived  by  vendor's  express  agreement  or  une- 
quivocal acts  or  demeanor. — Andrews  v.  Karl, 
188  P.  838. 

Where  the  conduct  of  the  vendor  of  land,  or 
the  entire  course  of  business  i>etween  him  and 
the  purchaser,  amounts  to  a  waiver  of  the  clause 
in  the  contract  making  time  of  the  essence,  the 
waiver  creates  a  temporary  suspension  of  the 
right  of  forfeiture  in  the  vendor  for  delay  in 
payment   by   the   purchaser. — Id. 

Where  the  vendor  of  land  on  maturity  of  the 
first  annual  installment  stated  that  he  did  not 
need  the  money,  but  that  instead  the  purchasers 
could  continue  to  improve  the  property,  increas- 
ing its  value,  and  endeavor  to  resell  it,  the  ven- 
dor thereby  waived,  any  forfeiture  incurred  by 
the  purchasers  through  failure  to  make  pay- 
ment promptly  on  time. — Id. 
€=3lOI  (Cal.App.)  Where  contract  provided  for 
forfeiture  of  purchaser's  rights  thereunder  upon 
failure  to  make  payments  when  due,  vendors' 
acceptance  of  payments  while  purchaser  was 
in  arrears  created  a  temporary  suspension  of 
right  of  forfeiture,  which  could  be  restored  only 
by  a  definite  uud  specific  notice  of  an  inten- 
tion to  enforce  it— La  Chance  v.  Brown,  183  P. 
216. 

Vendors,  after  waiving  right  of  forfeiture  for 
purchaaser's  'failure  to  make  payments  when 
due,  could  revive  right  only  by  giving  purchaser 
reasonable  time  within  which  to  make  payments 
in  compliance  with  contract. — Id. 

Where  contract  provided  for  forfeiture  of  pay- 
ments upon  purchaser's  failure  to  pay  install- 
ments when  due,  and  required  vendor  to  make 
repairs  in  case  of  fire,  vendor,  after  having  waiv- 
ed right  of  forfeiture  by  acceptance  of  overdue 
payments,  and  after  having  undertaken  to  re- 
pair building  after  partial  destruction  by  fire, 
could  not  revive  right  of  forfeiture  by  notice  de- 
manding payment  oef ore  completion  of  repairs. 
— Id. 

®=3lOI  (Cal.App.)  Where  the  conduct  of  the 
vendor  of  land,  or  the  entire  course  of  business 
between  him  and  the  purchaser,  amounts  to  a 
waiver  of  the  clause  in  the  contract  making 
time  of  the  essence,  the  waiver  creates  a  tem- 
porary suspension  of  the  right  of  forfeiture  in 
the  vendor  for  delay  in  payment  by  the  pur- 
chaser, which  can  be  revived  only  by  giving 
definite  and  specific  notice  of  the  vendor's  inten- 
tion.—Andrews  v.  Karl,  183  P.  838. 

Where  the  vendor  of  land  on  maturity  of  the 
first  annual  installment  stated  that  he  did  not 
need  the  money,  but  that  instead  the  purchasers 
could  continue  to  improve  the  property,  increas- 
ing its  value,  and  endeavor  to  resell  it,  the  ven- 
dor thereby  waived  any  forfeiture  incurred  by 
the  purchasers  through  failure  to  make  pay- 
ment promptly  on  time,  and,  the  vendor  never 
having  given  notice  of  intention  to  restore  the 
right,  it  was  not  revived. — Id. 
d=3l02  (CaLApp.)  Sale  of  premises  by  vendor 
-to  persons  other  than  purchaser  without  pur- 
chaser's knowledge  or  consent  does  not  consti' 
tute  an  attempt  to  rescind  contract,  since  vendor 
may  sell  property  subject  to  purchaser's  rights 
under  the  contract.— La  Chance  v.  Brown,  183 
P.  216. 


(C)  ReBclaalon  liy  PareliaJier, 

®=»I09  (Cal.App.)  Where  there  exists  an  execu- 
tory contract  for  the  sale  and  conveyance  of  real 
property,  and  improvements  which  constitute  a 
material  part  of  the  consideration  had  been 
destroyed,  the  loss  falls  upon  the  vendor,  and 
purchaser  has  the  right  to  rescind  the  contract. 
—La  Chance  v.  Brown,  183  P.  216. 
«=9|I6  (CaLApp.)  Where  purchaser  failed  to 
tender  a  reconveyance  of  lots  or  of  money  re- 
ceived by  purchaser  for  them,  he  had  no  cause 
of  action  for  rescission  of  the  purchase  contract. 
— MeUcharek  t.  Colkins,  183  P.  457. 

rV.  FEBFOBMANGE    OF    CONTRACT. 
(A)  Title  and  Batate  ot  "Vendor. 

^=3  144(2)  (Cal.)  Where  there  has  been  no 
fraudulent  misrepresentation  as  to  the  vendor's 
title,  the  fact  that  he  has  an  imperfect  title  or 
no  title  at  all  at  time  of  execution  of  a  con- 
tract of  sale  does  not  invalidate  the  contract  of 
sale ;  it  being  sufficient  if  vendor  has  good 
title  at  time  he  is  called  upon  to  perfoim. — 
Lemle  v.  Barry,  183  P.  148. 

(B)  Oonveranoe. 

S=>I48  (Cal.)  Where,  under  a  contract  of  sale 
of  land,  the  making  of  the  deed  and  the  payment 
of  a  certain  part  of  the  purchase  price  were 
dependent  and  concurrent  conditions,  and  time 
was  of  the  essence  of  the  contract,  vendor  could 
not  put  the  vendee  in  default  until  he  tendered 
his  deed.— Lemle  v.  Barry,  183  P.  148. 

(D)  Parntent  of  Pnrcbnse  Honey. 

«=»I70  (CaL)  In  order  to  put  in  default  the 
vendor  in  a  contract  of  sale  of  land,  under* 
which  payment  of  a  certain  part  of  the  pur- 
chase price  and  delivery  of  the  deed  were  depen- 
dent and  concurrent  conditions,  and  in  which 
time  was  of  the  essence  of  the  contract,  the 
vendee  must  tender  the  purchase  money. — Lemle 
v.  Barry,  183  P.  150. 

^=9 1 70  (Or.)  Plaintiff's  letter  inquiring  what 
balance  remained  to  be  paid  on  a  land  con- 
tract and  expressing  a  desire  to  secure  a  deed 
as  soon  as  possible  held  insufficient  to  Aov  a 
tender  of  amount  due  under  the  contract. — Mc- 
Cracken  v.  Bay  City  Land  Co.,  183  P.  9. 
<&=>I80  (Cal.App.)  Note  from  purchaser  to  ven- 
dors, deposited  with  third  parties  to  whom  ven- 
dors had  conveyed  the  land  to  secure  payment 
of  purchase  money,  held,  in  view  of  triparty 
agreement  and  the  deed,  and  in  view  of  Code 
Civ.  Proc.  S  1962,  subd.  2,  a  note  for  the  pur^ 
chase  price,  and  not  merely  a  penalty  deposited 
with  third  parties  as  trustees.— Withers  v.  Boua- 
ficld,  183  P.  855. 

®=>I87  fCal.App.)  Vendors'  acceptance  of  pay- 
ments while  purchaser  was  in  arrears  held  to 
constitute  waiver  of  time  as  an  essential  condi- 
tion for  the  payment  of  installments  due  under 
the  contract.— La  Chance  v.  Brown,  183  P.  216.  • 
€=3l87  (Cal.App.)  Failure  to  make  payment 
when  due  may  be  waived  by  vendor's  express 
agreement  or  unequivocal  acts  or  demeanor.— 
Andrews  v.  Karl,  183  P.  838. 

V.  BIOHTB  AND   LIABHiXTTES  OF    ' 
PARTIES. 
(A)  Aa  to  Bach  Otber. 

®s9t9l  (Cal.App.)  Willful  refusal  by  a  vendee 
to  perform  his  agreement  amounts  to  an  aban- 
donment of  the  contract  by  him,  and  the  repu- 
diated contract  is  no  protection  to  the  vendee 
in  possession  against  the  legal  title. — Andrews  . 
v.   Karl,   183  P.  838. 

«=»203  (Cal.App.)  Where  there  exists  an  execu- 
tory contract  for  the  sale  and  conveyance  of  real 
property,  and  improvements  which  constitute 
a  material  part  of  the  consideration  have  been 
destroyed,  the  loss  falls  upon  the  vendor. — ^La 
Chance  v.  Brown,  183  P.  216. 
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(B)   Aa   to'  Tlitra  Persona  in   General. 

«=>2I4(6)  (Cal.App.)  Instrument  by  which  pur- 
chasers transferred  their  interest  in  a  land  sale 
contract  and  assignee  agreed  to  accept  same  did 
not  impose  a  personal  liability  upon  assignee 
to  pay  purchase-price  installments,  despite  Civ. 
Code,  S  1589,  providing  that  a  voluntary  ac- 
ceptance of  benefits  involves  an  assumption  of 
all  obligations.— Beazley  v.  Embree,  183  P.  298. 
4s»2l9  (CaLApp.)  Evidence  that  plaintiff  ven- 
dor had  transferred  a  right  of  way  across  his 
property  held  insufficient  to  show  that  he  would 
not  be  able  to  deliver  such  title  as  he  had  con- 
tracted to  furnish. — Beazley  v.  Embree,  183  P. 
298. 

(C)  Bona  Fide  Pnroliaaerii. 

^=3224  (Okl.)  One  oen  be  a  bona  fide  purchaser 
under  a  quitclaim  deed,  executed  in  compliance 
with  Rev.  Laws  1910,  §  1161,  as  well  as  if  a 
grantee  under  a  warranty  deed. — ^Tucker  v. 
Leonard,  183  P.  907. 

®=>229(S,  7)  (Cal.App.)  One  purchasing  land 
after  a  judgment  validating  a  reclamation  dis- 
trict assessment  thereon  is  charged  with  notice 
of  the  lien  imparted  by  such  judgment.— Kccla- 
mation  Diat.  785  v.  Lovdal  Bros.  Co.,/ 183  P. 
698. 

4=3231(13)  (Cal.App.)  An  instrument  not  en- 
titled to  go  upon  record  is  not  constructive 
notice,  although  recorded.— Hale  v.  Pendergraat, 
188  P.  833. 

^=>23l(lfi)  (CalApp.)  An  agreement  to  repur- 
chase land  on  demand  by  the  purchaser  within 
a  certain  specified  time  ia  not  entitled  to  be  re- 
corded unless  it  is  acknowledged. — Hale  v.  Pen- 
dergrast,  183  P.  833. 

An  unacknowledged  agreement  to  repurchase 
land,  although  physically  attached  to  aod  by 
reference  made  a  part  of  a  purported  notice 
signed  and  acknowledged  by  the  purchaser  of 
the  .land  to  the  effect  that  the  agreement  was 
given  in  consideration  of  the  sale  of  land,  was 
not  an  "instrument"  which  could  be  recorded 
under  Civ.  Code,  §  1158.— Id. 
®=>242  (Okl.)  Purchasers  of  land  which  has 
been  fraudulently  transferred  to  their  grantor 
must  establish  the  good  faith  of  their  purchase, 
and  it  cannot  be  presumed.— Tucker  t.  Xeonard, 
183  P.  907. 

vr  RmaEBiEs  of  venbob. 

(A)  Iilen  and  Recoverr  of  Imni, 

«=»296  (Cal.App.)  Willful  refusal  by  a  vendee 
of  land  to  perform  his  agreement  amounts  to 
an  abandonment  of  the  contract  by  him,  and 
the  repudiated  contract  is  no  protection  to  the 
vendee  in  possession  against  the  legal  title, 
but  the  vendor  may  recover  possession  in  an 
action  of  ejectment.— Andrews  v.  KarL  183  P. 
838. 

Vn.  BEKEDIE8    OF   PURCHASER. 

°    (A)  RecoTerj'  of  Pnrcbiiae  Honer  Paid. 

«=>334(1)  (Cal.)  Under  a  contract  of  sale  of 
land,  wherein  the  payment  of  a  certain  part  of 
the  purchase  price  within  a  specified  time  and 
the  delivery  of  the  deed  were  dependent  and  con- 
current conditions,  the  vendee  after  the  expira- 
tion of  the  time  within  which  he  was  to  make 
such  payment  could  consider  the  contract  aban- 
doned, where  the  vendor  after  such  time  and 
without  tendering  a  deed  gave  notice  of  termina- 
tion of  the  contract  and  forfeiture  on  the  theory 
that  the  vendee  was  in  default,  and  the  vendee 
was  entitled  to  a  return  of  installments  of  the 
purchase  price  theretofore  paid.— Lemle  r.  Bar- 
ry, 183  P.  148. 

<S=>334(3)  (Cal.)  Where  a  land  sale  contract  is 
mutually  rescinded,  the  vendees  may  recover 
purchase  price  installments  paid  by  them. — 
Gaume  v.  Sheets,  183  P.  535. 
«=»334(3)  (Cal.App.)  Where  the  mutual  aban- 
donment or  rescission  of  a  real  estate  sale  con- 


tract  ia  unconnected  with  a  new  agreement, 
the  purchaser  may  recover  installments  paid  on 
the  contract— Hieatt  v.  Gassen,  183  P.  227. 

Where  the  parties  agreed  to  cancel  a  real  es- 
tate sales  contract,  and  plaintiff  purchaser  was 
given  an  option  to  purchase  part  of  the  prem- 
ises covered  by  the  old  contract,  there  was  in 
effect  a  "novation"  as  defined  by  Civ.  Code,  S 
1530  and  1531,  and  plaintiff  cannot  recover 
partial  payments  made  under  the  old  contract. 
—Id. 

<S=>334(5)  (CalApp.)  Wher«  lot*  bought  by 
plaintiff  from  a  tax  sale  purchaser  were  redeem- 
ed by  the  owner  upon  payment  of  accrued  taxes, 
interest,  etc.,  there  was  not  a  total  failure  of 
consideration,  authorizing  the  plaintiff  to  re- 
cover from  his  vendor  in  an  action  for  mon^ 
had  and  received. — Melicharek  v.  Colkins,  1& 
P.  457. 

<S=>334(6)  (Cal.App.)  Where  defendants,  own- 
er's agents,  did  not  act  in  bad  faith  in  failing  to 
complete  the  contract  contemplated  by  the 
earnest  money  receipt  they  issued  to  plaintiS'i 
agent  such  receipt  making  the  deal  subject  to 
the  approval  of  the  owner,  and  the  owner's  ap- 
proval not  being  given,  plaintiff's  only  right  was 
to  recover  the  earnest  money  deposit. — Hay  v. 
HoUingsworth,  183  P.  682. 
4s>336  (Cal.)  Wh^re,  under  a  contract  of  sale 
of  land,  payment  of  a  certain  part  of  the  pur- 
chase price  and  delivery  of  the  deed  were  de- 
pendent and  concurrent  conditions,  and  ven- 
dor, after  termination  of  the  time  within  which 
vendee  should  make  such  payment,  gave  notice 
of  forfeiture  of  installments  theretofore  paid 
without  tendering  the  deed,  thus  giving  ven- 
dee the  right  to  treat  the  contract  as  abandon- 
ed, a  demand  of  the  vendee  for  reimbursement 
as  to  installments  theretofore  paid,  although 
long  delayed,  had  the  legal  effect  of  an  immedi- 
ate demand,  where  the  vendor  requested  delay, 
but  made  no  effort  to  correct  a  defective  title  or 
tender  a  deed.— Lemle  v.  Barry,  183  P.  148. 
®=>339  (Cal.App.)  Where  purchaser  obtained  a 
receipt  from  the  vendor  estate's  agent  for  earn- 
est money  paid,  which  provided  for  sale  of  land 
upon  the  estate's  approval,  and  for  the  payment 
of  additional  money  by  purchaser  at  a  fixed 
date,  purchaser  was  entitled  to  an  approval  of 
the  gale  before  making  the  additional  payment, 
and  where  approval  was  refused  could  recover 
the  first  payment,  without  having  tendered  the 
additional  payment.— Hay  v.  Holllngsworth,  183 
P.  582. 

(B)  Actions  tor  Breacit  of  Comtraet. 

€=3342  (Cal.)  Where  a  vendor  has  failed  to 
tender  a  deed  under  a  contract  of  sale  and  to 
correct  a  defective  title,  the  vendee  may  sue  for 
damages  for  breach  of  the  contract,  or  may 
sue  to  recover  installments  previously  made, 
but  cannot  have  both  remedies,  the  former  be- 
ing based  on  the  contract,  and  the  latter  on 
an  abandonment  of  the  contract. — ^Lemle  v.  Bar- 
ry, 183  P.  150. 

<g=3344  (Cal.)  In  action  for  breaching  a  con- 
tract which  compromised  defendant's  failure  to 
convey  certain  land,  the  fact  that  plaintiff  did 
not  offer  to  reconvey  land  outside  the  agreed 
boundaries  which  had  been  conveyed  to  him 
by  defendant  held  immaterial. — Slankard  v. 
Wagnon,  183  P.  562. 

€=»345  (Cal.)  In  an  action  for  breaching  a  con- 
tract which  compromised  defendant's  failure  to 
convey  certain  land,  it  la  no  defense  that  plain- 
tiff accepted  a  deed  from  defendant  from  which 
tlie  deficiency  in  the  land  conveyed  might  have 
been  discovered.— Slankard  r.  Wagnon,  183  P. 
562. 

VENUE. 

See  Appeal  and  Error,  «=>339,  966;  Corpo- 
rations, "S=»666;  Criminal  Law,  «=»H2-144, 
561,  1033;  Husband  and  Wife.  «=>289; 
Larceny,  €=>28. 
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n.  DOMICILE  OR  RESIDEirGB  OV 
PARTIES. 

«=»22(1)  (Cal_A.pp.)  Under  Code  Civ.  Proc.  | 
395,  providing  that  a  personal  action  must  be 
tried  in  the  county  in  which  the  defendant  or 
some  one  defendant  resides,  where  there  are  sev- 
eral defendants  residing  in  different  counties, 
plaintiff  liaa  his  election.— Mitchell  v.  Kim,  183 
P.  368. 

m.  CHANGE   OF   VEinTE   OB   PI.ACE 
OF   TRIAI.. 

^=>4I  (CaLApp.)  Where  a  personal  action  was 
brought  in  county  where  two  material  defend- 
ants resided,  the  trial  court  was  justified  in  re- 
fusing to  change  ^ace  of  trial  to  residetice  of 
third  defendant— Beazley  v.  Embree,  183  P. 
298. 

«s>42  (Nev.)  Rev.  Laws,  {  5015,  relating  to 
change  of  venue,  is  mandatory,  and  proper  ap- 
plication for  a  change  must  be  granted. — Sals- 
berry  v.  Connolly,  183  P.  391. 
^=>52(1)  (Cal.App.)  In  a  woman's  action  for 
personal  Injuries  against  two  mining  companies 
and  an  individual,  denial  of  the  motion  of  one 
mining  company  for  change  of  venue  on  account 
of  convenience  of  witnesses  and  the  ends  of  jus- 
tice held  not  an  abuse  of  the  discretion  of  the 
trial  court— Ryan  v.  Inyo  Oerro  Gordo  Mining 
ft  Power  Co.,  183  P.  251. 

«s»56  (Nev.)  Rev.  Laws,  {  5016,  Bubd.  1,  au- 
thorizing court  on  motion  to  change  place  of 
trial  in  certain  cases,  does  not  authorize  court 
to  change  the  venue  at  any  time  before  trial,  in 
a  ease  where  defendant  has  filed  no  seasonable 
Written  application. — Salsberry  v.  Connolly,  183 
P.  391. 

«=>6I  (Nev.)  Under  Rev.  Laws,  i  5015,  pro- 
viding for  change  of  venue  upon  application 
made  before  the  time'  for  answering  has  expired, 
a  stipulation  made  by  attorn-^ys,  pursuant  to 
district  court  rule  No.  27,  extending  defendants' 
time  to  answer,  did  not  extend  tbe  time  to  apply 
for  a  change  of  venue.— Salsberry  v.  Connolly, 
183  P.  391. 

A  stipulation  extending  defendants'  time  to 
appear,  demur,  answer,  or  "move"  did  not  ex- 
tend tbe  time  to  move  for  a  change  of  venue  as 
a  matter  of  right.— Id. 

^=372  (Cal.App.)  On  motion  for  change  of  plape 
of  trial,  the  court  will  not  KO  into  the  ments.— 
Mitchell  V.  Kim,  183  P.  3W. 

VERDICT. 

See  Trial,  «=»340-360. 

VERMIN. 

See  C!ounties,  <&=3216. 

VESTED  RIGHTS. 

See  Constitutional  Law,  «=>92. 

WAIVER. 

See  Damages,  «=9206. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Damages,  €=3159;  Drains;  Evi- 
dence, 4s»353;  Injunction,  <=»9,  24;  Public 
Lands,  <8=»187^ ;    Statutes,  <8=>64. 

VX.  APPROPBIATIOir   AND   PRE- 
SCRIPTION. 

«=»I5I  (Cal.)  Under  Civ.  Code,  §  811,  snbd.  4, 
relating  to  extinguigbment  of  servitudes,  a  pre- 
scriptive right  to  the  use  of  a  ditch  and  water 
right  is  lost  by  failure  to  exercise  the  right  for 
five  years.— Garbarino  v.  Noce,  183  P.  tiS'2. 
€=»I52(5)  (Cal.)  Allegations  that  dofcndnnt 
owned  a   third  interest  in  a  ditch  and  water 

183  P.-69 


right  may  be  supported  by  proof  of  ownership 
acquired  by  deed,  prescription,  or  other  lawful 
manner.— Garhariuo  v.  Noce,  183  P.  632. 
«=»I52(8)  (Cal.)  Plaintiff's  testimony  that  de- 
fendant used  waterfrom  a  ditch  by  his  permis- 
sion and  deeds  indicating  that  ditch  bad  been 
considered  appurtenant  to  plaintiff's  and  not 
defendant's  property,  etc.,  held  to  sustain  a  find- 
ing that  ditch  and  water  right  belonged  solely 
to  plaintiff,  although  the  parties  had  alternated 
in  using  the  water  for  many  years.— Garbarino 
V.  Noce,  183  P.  532. 

Vm.   ARTlFIOIAI.  PONDS,  RESSR. 

VOIRS,  AND  CHANNELS,  DAMS, 

AND  FLOWAGE. 

®=»I7I(2)  (Call)  Where  defendants,  to  prevent 
injury  to  their  land  from  seasonal  waters  from 
a  canyon,  erected  a  -wooden  barrier  which  turn- 
ed the  waters  onto  plaintiff's  land,  they  were 
liable  to  plaintiff  as  for  a  trespass;  the  rule  as 
to  waters  which  are  a  common  enemy  having 
application  only  to  "flood  waters,"  waters  es- 
caping because  of  their  height  from  oonfinement 
in  a  stream  and  running  over  tbe  adjacent  coun- 
ty.—Thomson  V.  La  Fetra,  183  P.  152. 
^=s>l72  (Wash.)  One  who  by  means  of  a  dam 
impounds  the  water  of  a  stream  ia  required  to 
exercise  such  reasonable  care  as  a  reasonably 
careful  and  prudent  man,  acquainted  with  the 
nature  and  habits  of  the  stream,  the  features 
of  the  surrounding  conntry,  the  snow  and  rain 
falls,  and  other  conditions  likely  to  cause  fresh- 
ets, would  exercise  under  like  circumstances, 
but  is  not  required  to  provide  against  unprece- 
dented floods  or  freshets  or  act  of  God.— Ander- 
son V.  Rucker  Bros.,  183  P.  70. 

Such  freshets  or  floods  as  from  climate  and 
geographical  condition  may  reasonably  be  ex- 
pected, whether  of  frequent  or  infrequent  oc- 
currence, must  be  considered  in  estimating  haz- 
ards attending  obstrnctiona  of  water  course.— Id. 
«=>I79(4)  (CalApp.)  In  an  action  for  damages 
to  land  abutting  on  a  stream  by  reason  of  de- 
fendant railroad^s  wrongful  acts  in  constructing 
its  trestle  bridge  and  a  rock  bulkhead  across 
and  within  the  stream,  so  as  to  obstruct  the 
same  causing  overflow  in  time  of  flood,  evidence 
that  the  construction  did  not  conform  to  good 
engineering  practice  held  to  support*  verdict  for 

Slaintiff.— Klein  v.  San  Pedro,  L.  A.  ft  S.  L. 
;.  Co.,  183  P.  672. 
4=>I70(5)  (Wash.)  In  action  for  damages  caus- 
ed by  overflow  from  dam,  alleged  to  have  been 
negligently  maintained  by  defendant,  instruc- 
tions as  to  care  required  of  defendant  in  main- 
taining and  constructing  dam  h^d  not  mislead- 
ing.— Anderson  v.  Rucker  Bros.,  188  P.  70. 

IX.  PUBLIC  WAT3BR  SUPPLT. 
(A)  Domeatle  and  Mnnlolpal  Pai^oaea. 

«s»l82  (Cal.)  St.  1913,  p.  793,  providing  that 
every  person,  private  corporation,  or  municipal- 
ity engaged  m  furnishing  water  tor  human  con- 
sumption, and  having  over  290  surface  counec- 
tioiis,  shall  be  guilty  of  maintaining  a  nuiaance, 
unless  the  water  being  supplied  is  the  purest 
and  most  healthful  securable,  under  all  circum- 
stances and  conditions,  is  unreasonable  and  un- 
constitutional, amounting  to  an  absolute  pro- 
hibition of  a  lawful  business.— £YoBt  T.  City  of 
Los  Angeles,  183  P.  342. 

WEAPONS. 

See  Homicide,  «=s>300. 

WEIGHTS  AND  MEASURES. 

See  Sales,  «s>200,  218^. 

WHISKY. 

See  Larceny,  €=»3, 
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WILD  ANIMALS. 

See  Animals.  €=>Gd,  71,  74;    P^isBdiiig,  <8=935. 

WILLS. 

See  Descent  and  Distribution ;  Executors  and 
Adminigtrators ;  Husband  and  Wife,  ®=s> 
278 ;  Perpetuities,  $=b9  ;  Public  Lands,  €=> 
128,  135;  Specific  Performance,  «=28; 
Tenancy  in  Common,  $=s>3;   Trusts,  ^=9272. 

II.  TESTAMXHTAIIT    CAPAOITT. 

®=>52(1)  (CaL)  It  will  be  presumed  that  de- 
ceased wai  of  sound  mind  when  her  will  was 
executed.— In  re  Dow's  Estate,  183  P.  794. 

IV.  BXSQTTISrrES  AND  'C'AIXDITY. 
<0)  Form  «ad  Conteata  of  Inatrnmeats. 

«=>99  (Cal.App.)  Codicil,  not  specifically  refer- 
ring to  any  will,  must  be  taken  to  refer  to  the 
last  executed  will.— In  re  Graham's  Estate,  183 
P.  952. 

A  codicil  to  an  unrevoked  will  need  not  def- 
initely refer  to  or  be  physically  Attached  to 
such  will.— Id. 

A  proTision  in  a  codicil,  not  specifically  re- 
ferring to  any  will,  revoking  a  bequest  revoked 
by  the  last  executed  will,  will  be  disregarded 
%B  meaningless,  having  nothing  upon  which  to 
operate;  but  such  provision  does  not  invalidate 
the  remainder  of  the  codicil. — Id. 

(C)   Rxeontlon. 

<e=»l23(o)  (Cal.)  T'nder  Civ.  Code,  {  1276,  re- 
quiring two  attesting  witnesses  to  sign  at  testa- 
tor's request  and  in  his  presence,  it  is  unneces- 
sary that  the  witnesses  sign  in  the  presence  of 
each  other.— In  re  Dow's  Estate,  183  P.  794. 

V.   PROBATE,  ESTABUSHMEMT,  AlCD 

ANNtri.MEnT. 
<A)   Probate   and   ReTocatlon    fn    General. 

«=92I5  (Okl.)  In  a  proceeding  to  probate  a  will 
under  Rev.  Laws  1910,  U  6210,  6211,  the  only 
issue  is  the  factum  of  the  will,  and  the  court 
has  no  jurisdiction  to  construe  the  will  or  try 
the  validity  of  any  devise  therein.— Hill  t. 
Buckholts,  -183  P.  42. 

(H)  Bvldenee. 

«S9289  (Cal.)  The  presumption  that  deceased 
was  of  sound  mind  when  her  will  was  executed 
justifies  the  conclusion,  in  absence  of  testimony 
to  the  contrary,  that  she  was  neither  uncon- 
scious nor  asleep  when  will  was  witnessed. — In 
re  Dow's  Estate,  183  P.  794. 
^=3302(1)  (Cal.)  Conflicting  evidence,  and  the 
presumption  that  testatrix  was  of  sound  mind, 
held  to  sustain  finding  that  she  was  neither  un- 
conscious nor  asleep  when  the  will  was  wit- 
nessed.- In  re  Dow's  Estate,  183  P.  7M. 

The  written  declaration  of  subscribing  wit- 
nesses in  attestation  clause  of  a  will  that  they 
signed  at  testatrix's  request,  the  direct  testi- 
mony of  one  witness  that  they  signed  at  such 
request,  which  was  later  mo<1ified  or  retracted, 
testimony  that  other  witness  had  been  requested 
by  testatrix's  brother  to  sign,  etc.,  held  to  sus- 
tain a  finding  that  will  was  witnessed  at  testa- 
trix's request. — Id. 

VI.   CONSTRUCTION. 
(A)  General  Rnlen. 

<S=3440  (Cal.App.)  Testator's  intention  must  be 
extrnctrd  from  the  express  terms  of  his  will. — 
In  ro  McKay's  Kstate.  1.S.S  I*.  .574. 
e=»48l  (Cal.)  Wills  generally  spenk  as  of  the 
death  of  their  makers.- In  re  Duffill's  Estate, 
l.s;{  p.  337. 

(B)    Deslarnntlon    of    Devisees,    nnd    Leva- 
teen  and  Their  ReM|>ectlve  Shares. 

$=9525  ((^al.App.)  A  will  devising  all  of  tes- 
tator's estate  as   follows:    "To  my  wife  one- 


fifth  part  thereof,  and  to  each  of  my  diildren, 
H.  and  E.,  the  undivided  four-fifths  part  there- 
of," when  construed  in  accordance  with  Civ. 
Code,  {§  1324,  1325,  gives  to  each  child  an 
equal  undivided  portion  pf  the  four-fifths  re- 
mainder; the  use  of  the  word  "each"  not  ren- 
dering the  devise  void  for  uncertainty  and  im- 
possibility of  consummation. — In  re  McKay's 
Estate,  183  P.  574. 

(G)    Conditions  and  Restrlcttona. 

«=s>656  (Cal.)  Provision  in  testatrix's  will  that 
in  ease  her  son  shall  marry  "A."  that  trustee 
shall  pay  to  him  thereafter  annually  a  sum  less 
than  the  amount  theretofore  named  operated 
upon  the  trustee  only;  and,  where  son  was  di- 
vorced from  his  then  wife,  and  thereafter  mar- 
ried "A."  before  the  death  of  testatrix,  the  con- 
tingency upon  which  the  inhibition  was  to  be- 
come effective  was  removed,  in  view  of  Civ. 
Code,  i  749,  providing  that  condition  in  will 
shall  take  effect  at  testator's  death.— In  re 
Duffill's  Estate,  183  P.  337. 

VH.  RIGHTS  ANB  LIABIUTIES  OF 
DEVISEES   AND   I.EOATEES. 

(A)  Hatnre  of  Title  aad  Rlshts  In  Geaeral. 

®=3734(1)  (Cal.)  The  matter  of  interest  on  lega- 
cies is  controlled  by  statute,  in  absence  of  pro- 
visions in  the  will. — In  re  Ballou's  Estate,  1S3 
P.  440. 

«=>734(6)  (Cal.)  A  legacy  to  testator's  adopt- 
ed daughter,  who  had  received  substantial  sup- 
port from  him  for  nearly  10  years  preceding 
the  making  of  the  will  and  was  in  receipt  of 
such  support  at  the  time  of  his  death._  held  to 
be  a  "legacy  for  maintenance."  within  Civ.  Code, 
I  1369,  providing  that  such  legacies  bear  in- 
terest from  testator's  death. — In  re  Ballou's 
Estate,  183  P.  440. 

<S=>734(11)  (Cal.)  An  adopted  child's  right  to 
interest  on  a  maintenance  legacy,  under  Civ. 
Code,  i  1369,  is  not  destroyed  because  child 
demanded  and  received  statutory  family  allow- 
ance pending  administration,  etc.,  where 
there  was  nothing  in  will  which  required  child 
to  elect  between  righter  under  will  and  statute. 
—In  re  Ballou's  Estate.  183  P.  440. 

(O)    Election. 

«c9792(4)  (CaLApp.)  The  fact  that  an  admin- 
istratrix ottered  an  alleged  will  for  probate,  as 
she  was  required  to  do  by  Code  Civ.  Proc.  { 
1298,  did  not  constitute  an  estoppel  or  election 
precluding  her  from  claiming  the  instrument 
gave  her  contractual  rights  against  deceased's 
estate.— Norton  v.  Norton's  Estate,  183  P.  214. 

WITNESSES.     < 

See  Appeal  and  Error,  i8=>203.  965;  Chattel 
Mortgages,  «=>60,  .85,  90:  Criminal  Law. 
«&=»51)8,  603,  1159, 1170V4 ;  Divorce,  «=»130: 
Evidence;  Venue,  <8=>52;  Wills,  «=>123, 
302. 

n.  COHPETENCT. 

(A)   Capacity    and    Q.aalUcationa    In    G>a« 
•ral. 

<©=>49(2)  (Cal.App.)  Under  Code  Civ.  Proc.  { 
1880.  the  competency  of  a  child  under  the  age 
of  10  years  to  testify  is  a  matter  left  largely 
to  the  discretion  of  the  court.— Exposito  v. 
United  Railroads  of  San  Francisco,  lUS  P.  57«.i. 

(D)   Conlldeiiflnl  Reladona  and  PriTlleKe4 
Commonloatlona. 

®=>2I9(4)  (Cnl.)  The  privilege  of  a  patient,  un- 
der (."o<le  Civ.  Proc.  i  1881,  of  preventing  phy- 
siei.iu.s  from  testifying  as  to  comraunirations 
made  by  patient,  is  personal  to  the  patient  and 
may  be  waived  by  him.— Hirschberg  v.  Soutliem 
Pac.  Co..  183  P.  141. 

€=»2I9(5)  (Cal.)  Plaintiff  in  a  personal  injury 
action,  by  testifying  fully  and  allowing  a  phy- 
sician to  testify  fullv  as  to  her  condition  after 
an  alleged  assault,  did  not  waive  her  right,  giv- 
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en  by  Code  Civ.  Proc.  {  1881,  to  object  to  tke 
introdactioD  in  evidence  of  information  acquired 
by  another  physician  while  acting  as  her  phy- 
sician several  years  prior  to  the  injury  com- 
plained of.— Hirschberg  v.  Southern  Pac.  Co., 
183  P.  141.     . 

HI.   EXABaNATION. 

(B)   Croaa-Examlnatlon   and  Re-Examlaa- 
Uon. 

4=>274(2)  (Wash.)  In  a  proeecution  for  arson, 
where  defendant  put  witnesses  on  the  stand  to 
testify  that  his  general  repntation  was  good,  it 
was  error  to  permit  the  'state's  attorney  on 
cross-examination  to  ask  the  witnesses  if  they 
bad  heard  about  the  defendant  having  a  fire 
which  destroyed  the  house  in  which  he  lived, 
and  also  whether  they  had  heard  that  the 
house  in  which  the  defendant  and  bis  father 
lived  had  been  destroyed  by  fire ;  the  fact  th«t 
such  houses  had  burned  not  tending  to  discredit 
the  witnesses  nor  to  show  that  defendant's  rep- 
utation was  bad.— State  v.  Presta,  183  P.  112. 
*=»287(S)  (N.M.)  In  trial  for  murder,  where 
sheriff,  cross-examined  by  defendant's  counsel 
as  to  whether  he  had  filed  a  complaint  against 
a  third  party  for  alleged  acts  of  violence,  an- 
swered in  negative,  it  was  proper  for  state  on 
redirect  to  ask  him  why  he  had  not  filed  such 
complaint,  and  to  give  him  opportunity  to  ex- 
plain reported  circumstances  as  to  such  acts, — 
State  V.  Parks,  183  P.  433. 

(C)  PrlTlleice  of  IV^ltneaa. 

€=>305(1)  (Wash.)  A  witness  may  waive  his 
privilege  of  refusing  to  testify  on  the  ground 
that  his  testimony  might  incriminate  him.  and 
when  he  does  so  he  cannot  thereafter  claim  it. 
—State  V.  Whalen.  183  P.  130. 
®=3306  (Wash.)  Where  a  witness,  in  a  prose- 
cution for  being  in  unlawful  possession  of  in- 
toxicating liquors,  made  no  claim  of  privilege 
upon  the  ground  that  h^s  testimony  might  in- 
criminate him,  sureties  on  his  bail  bond,  he 
having  been  arrested  by  reason  of  having  given 
testimony  that  incriminated  him,  cannot  claim 
the  privilege  for  him  in  a  proceeding  to  forfeit 
bail,  although  Laws  1915,  p.  9,  §  13,  provide 
that  no  person  shall  be  prosecuted  as  to  matter 
concerning  which  he  is  compelled  to  testify  in 
such  a  prosecution.— State  v.  Whalen,  183  P. 
130. 

<S=»307  (Wash.)  A  witness,  in  a  prosecution  for 
having  in  possession  intoxicating  liquors,  who 
■made  no  claim  of  privilege  upon  the  ground  that 
bis  testimony  might  incriminate  him  or  upon 
any  other  ground,  was  not  "compelled"  to  tes- 
tify within  the  meaning  of  Laws  1915,  p.  9,  8 
13,  providing  that  no  person  shall  be  prosecuted 
or  punished  on  account  of  any  transaction  or 
matter  or  thing  concerning  which  he  shall  be 
compelled  to  testify  in  such  a  prosecution. — 
State  V.  Whalen,  183  P.  130. 

rv.    CBEDIBILITT,      IMPEAGHMEirT, 
CONTRADICTION.  AND  COR- 
ROBORATION. 

(B)   Character  and  Conduct  of  'Witneaa. 

€=»349  (Okl.Cr.App.)  On  trial  for  homicide,  ex- 
clusion of  cross-examination  of  deceased's  wife, 
a  witness  for  the  state,  as  to  character  of  place 
at  which  she  had  registered  under  assumed 
name  and  as  to  whether  she  had  occupied  room 
there  with  a  named  man  the  night  before  the 
trial,  offered  to  show  her  unchastity,  was  not 
an  abuse  of  court's  discretion. — Boyer  v.  State, 
183  P.  620. 

®=»349  (Wash.)  In  a  prosecution  for  arson, 
where  defendant  put  witnesses  on  the  stand  to 
testify  that  his  general  reputation  was  goorl,  it 
was  error  to  permit  the  state's  attorney  on 
cross-examination  to  ask  the  witnesses  if  they 
had  heard  about  the  defendant  having  a  fire 
which  destroyed  the  house  in  which  he  lived, 
and  also  whether  they  bad  heard  that  the  bouse 


in  which  the  defendant  and  his  father  lived  bad 
been  destroyed  by  fire,  the  fact  that  such  houses 
had  burned  not  tending  to  discredit  the  wit- 
nesses.- State  v.  Presta,  183  P.  112.  . 
€=>350  (N.M.)  In  trial  for  murder,  cross-ex- 
amination of  a  defendant  as  to  other  crimes  and 
specific  acts  of  violence  alleged  to  have  been 
committed  by  him  was  proper,  under  rule  that 
overt  acts  of  wrongdoing  by  witness  are  relevant 
and  impeaching  evidence,  but  cannot  be  shown 
outside  of  his  examination,  the  extent  of  which 
rests  largely  in  court's  discretion. — State  v. 
Parks,  183  P.  483. 

(O)  latcrcat  and  Btaa  ot  'Wttneaa. 

«=»372(2)  (Okl.Cr.App.)  On  trial  for  murder, 
question  on  cross-examination  of  deceased's  wife, 
a  witness  for  the  state,  as  to  whether  she  had 
executed  a  power  of  attorney  of  her  interest 
in  the  prosecution,  and  as  to  whether  she  bad 
endeavored  to  settle  it  for  a  money  considera- 
tion, and  failed,  was  improperly  excluded,  as  it 
bore  on  the  weight  and  bias  of  her  testimony 
and  as  to  her  feeling  against  defendant— Boyer 
V.  State,  183  P.  620. 

(B)      CoBtradlctioB      aad      Corroboration 
of  'WItneaa. 

«=s>404  (Okl.Cr.App.)  Statements  of  one  accus- 
ed of  murder  in  giving  an  account  of  himself, 
or  of  the  homicide,  which  tend  to  explain  in- 
criminating circumstances,  may  be  proven  false 
by  prosecution  after  it  has  proved  that  ac- 
cused made  them.— Wilson  v.  State,  183  F.  613. 

WOODEN  BUILDINGS. 

See    Constitutional    Law,    ^=9320;     Estoppel, 
^=»62;    Municipal  Corporations,  ^=»120. 

WORDS  AND  PHRASES. 

"Accomplice."— Cole  v.  State   (OkL   Cr.   App.) 

183  P.  734. 
"Account  stated."— Bennett  v.  Potter  (CaL)  183 

P.  156. 
"Action."— Hejduk  v.  Snyder  (Okl.)  183  P.  023. 
"Action    for   recovery    of   money." — Holmes   v. 

Halstid  (Okl.)  183  P.  869. 
"Actual  fraud." — Bechtold  v.  Coney  (Cal.  App.) 

183  P.  841. 
"Allow."— Luckie   v.   Diamond   Coal   Co.    (Cal. 

App.)^183  P.  178;   Cook  v.  Reid  (Cal.  App.) 

183  P.-820. 
"Assigns."— Werner  ▼.  Graham   (Cal.)   183   P. 

945. 
"Bill."— State  Board  of  Health  of  California  v. 

Alameda  County  (Cal.  App.)  183  I*.  455. 
"Center  of  a   road." — Rice  v.  Douglas  County 

(Or.)  1&3  P.  768. 
"Chronic     disease." — Coffey     v.     Northwestern 

Hospital  Ass'n  (Or.)  183  P.  763. 
"Claim."— State  Board  of  Health  of  California 

V.  Alameda  County  (Cal.  App.J  183  P.  455. 
"Compel."— State   v.    Whalen    (Wash.)    183    P. 

130. 
"Confession."— WUson  v.  State  (OkL  Cr.  App.) 

183  P.  613. 
"Conversion."— Probst  v.   Bearman   (Okl.)    183 

P.  886. 
"De   facto   corporation." — Coe  v.   City   of   Los 

Angeles  (Cal.  App.)  183  P.  822. 
"Demand."— State  Board  of  Health  of  Califor- 
nia V.  Alameda  County  (Cal.  App.)  183  P. 

455. 
"Dissolution."- Subsidiary  High  Court  of  An- 
cient Order  of  Foresters  v.  Pcstarino  (Cal. 

App.)  1S3   P.  297. 
"Dividend." — Rossi   v.   Rex  Consol.   Mining  Co. 

(Wash.)  1S3  P.  120. 
"East."— Anaheim  Sugar  Co.  v.  Orange  County 

(Cal.)  .18:i  P.  809. 
"Either."— Lunkford  v.  First  Nat.  Bank  (Okl.) 

183  P  56 
"Equal."— Bissetti   v.   Roberb    (N.  M.)    1S3   P. 

40:{. 
"Equitable     easement." — Werner     v.     Graham 

(Cal.)  183  P.  945. 
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"Escrow."— McPherson  v.  Barbour  (Or.)  183  P. 

762. 
"Excess."— McEwco  v.  New  York  Life  Ins.  Co. 

(Cal.  App.)  183  P.  373. 
"Executory  contract"— Bennett  v.  Potter  (CaL) 

183  P.  156. 
"False  pretenses." — People  t.  Rose  (Cal.  App.) 

183  P.  874. 
"Family."— In  re  McNamara's  Estate  (Cal.)  183 

P   552 
"Filing."— W.   J.   White  Co.   v.   Winton   (CaL 

App.)  183  P.  277. 
"Flood    water."- Thomson  ▼.   La  Fetra   (Cal.) 

183  P.  152. 
"General  agent."— Hlnkson  v.  Kansas  City  Life 
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WORK  AND  LABOR. 

See  Execntors  and  Administrators,  ®=>221. 

«=>I4(1)  (CaL App.)  Where  owner  repudiated 
building  contract,  the  contractors  were  enti- 
tled to  sue  for  the  reasonable  value  of  their 
services.- Fatta  v.  Catalano,  183  P.  224. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Admiralty,  ^s>20;  Electricity,  «=>19; 
Limitation  of  Actions,  ^=>130;  Master  and 
Servant.  «=>349-118;    Statutes,  «=>22S. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Certiorari;  Elxecution;  Garnishment; 
Habeas  Corpus:  Injunction;  Mandamus; 
Process;    Prohibition;   Replevin. 
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